MEETING AGENDA
SUPREME COURT ADVISORY COMMITTEE
AUGUST 12, 1989 MEETING

e

Approval of Minutes of July 15, 1989, meeting (attached).

"~ Corrections to text (attached) of rules approved at July 15,
1989, meeting.

Form Standing Subcommittee on Multi-cdunty and
Multi-District Rules

Form Special Subcommittee for Comprehensive Review and
Reformatting of Texas Rules of Civil Procedure in numerical
» order of Federal Rules of Civil Procedure

Report on consoliation of all trial “notice” and “service”
rules, i.e. TRCP 21, 2l1a, 21b, 72, 73, etc.: David Beck

Report on TRAP 15a and TRCP 18b: David Beck

Report on TRCP 271-279: Professor J. Hadley Edgar

Report on TRAP 40, 74, 91, 100, 130, 131, 132, 136, & 190:
Rusty McMains

9 Report on TRCP 4: Frank Branson

1D. Report on TRCP 10 and TRAP 7: Frank Branson

Report on TRCP 63: Professor J. Hadley Edgar

Report on TRCP 166: Professor Dorsaneo

Report on TRCP 204 and 206(1): Professor Dorsaneo

Report on TRCP 248: Professor J. Hadley Edgar
1%. Report on TRCP 296: Professor J. Hadley Edgar
14. Report on TRCP 329’: Harry Tindall

Report on TRCP 534: Anthony Sadberry

fReport and action on TRAP 82: Doak Bishop
Report on TRAP 90(e): Rusty McMains

20. Report on TRAP 130(a) and 130(b): Mike Hatchell
21. Report on TRAP 181: Rusty McMains

22. Report on suggested technical corrections: Justice Nathan
L. Hecht
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MINUTES OF THE
SUPREME COURT ADVISORY COMMITTEE

JULY 15, 1989

The Advisory Committee of the Supreme Court of Texas con-
vened at 8:30 o’clock a.m. on Saturday, July 15, 1989, pursuant
to call of the Chairman.

Members present: Chair Luther H. Soules III, Justice Nathan
L. Hecht, Honorable Sam Houston Clinton, Honorable Austin
McCloud, Honorable David Peeples, Honorable Solomon Casseb, Jr.,
Honorable Raul Rivera, David Beck, R. Doak Bishop, Anthony
Sadberry, cChuck Herring, Elaine Carlson, Rusty McMains, Johh
0’Quinn, Tom Davis, cCharles Morris, Franklin Jones, J. Hadley
Edgar, Professor Newell Blakely, Harryr Tindall, Pat Beard,
William Dorsaneo ITI, and Kenneth Fuller. Also present were

Chief Justice Thomas R. Phillips, Sarah B. Duncan, and Holly J.
Halfacre. ,

Members absent were: Gilbert T. Adams, Jr., Frank L.
Branson, John E. Collins, Michael A. Hatchell, Vester T. Hughes,
Jr., Gilbert I. Low, Steve McConnico, Tom L. Ragland, Harry M.
Reasoner, Broadus A. Spivey, Sam D. Sparks, and Sam Sparks.

Minutes of the May 26-27, 1989 meeting were approved.

Professor Elaine Carlson reported on progress of Texas
Pattern Local Rules Project.

Discussion was had regarding letters receiving from state
representatives regarding SB 1013 ang HB 2223. Resolution was
made for better communication with the legislature.
Redlined rules approved at the May 26-27, 1989 meeting for

promulgation by the Supreme Court were approved with minor
corrections to Rule 167a and 297a.

A report was given by Ken Fuller on Family Law Project
regarding sealing of records and letter from John H. McElhaney.
A committee was appointed to study same which consists “of members
Charles Morris- Co~Chair, Charles Herring - Co-Chair, Ken Fuller,
Judge Solomon Casseb, Jr., Judge David Peeples, and Luke Soules
and invitee John McElhaney. Luke Soules will prepare letter to
Orlando Garcia and report formation of the committee and invite
suggestions.

A request for reorganization of the TRAP rules was reported
on, motion was made and the committee wvoted unanimously to
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recommend that the Supreme Court not promulgate the requested
reorganization but refer the project to the rules recodification
effort over the next bi-innuim. :

A report was made by Justice Sam Houston Clinton regarding
changes to proposed TRAP 1 and TRAP 20, motion was made and the
committee voted unanimously to recommend that the Supreme Court
promulgate the requested amendments. ‘

A request for amendment to TRAP 4 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amehdment to TRAP 9 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 47 was reported on by
Professor Elaine Carlson, motion was made, and the committee
voted unanimously to recommend that the Supreme Court promulgate
the requested ameridment. - .

A request for amendment to TRAP 49 was reported on by Elaine
Carlson, motion was made, and the committee voted unanimously to

recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to TRAP 40 was reported on, motion
was made, and the committee voted unanimously to table same for
assignment Rusty McMains to do fully study and deliver a written
report at next meeting, August 12, 1989,

A request for amendment to TRAP 46d was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 40(a) (4) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 51(b) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 53 was reported on, motion
was made, and the committee voted unanimously to commend that
the Supreme Court promulgate the requested amendment!

A request for amendment to TRAP 51(c) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court not promulgate the requested amendment.



A request for amendment to TRAP 52(d) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 299 and 299a was reported
on, motion was made, and the committee voted 13 to 2 to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 90 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 99-107 was reported on,
these rules have currently been amended. No action of committee
required. : -

A request for amendment to TRCP 38(c) and 51(b) was reported
on, motion was made to reject, and the committee voted unanimous-
ly to recommend that the Supreme Court not promulgate the re-
quested amendment. '

A request for amendment to TRCP 57 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 120a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 238 was reported on, motion
was made to reject, and a majority of the committee voted to
recommend that the Supreme Court not promulgate the requested
amendment. :

A request for amendment to TRCP 82 was reported on, motion
was made, and the committee voted to table for assignment to R.
Doak Bishop to deliver a written report at next meeting, August
12, 1989. '

A request for amendment to TRCP 130a was reported on, motion
was made to table, and the committee voted unanimously to
reassign to Rusty McMain to deliver a written report at next
meeting, August 12, 1989.

A request for amendment to heading of Section 17 was report-
ed on, motion was made, and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to TRCP 13 was reported on, motion
was made to reject, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested
amendment.
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‘ A request for amendment to TRCP 166(b) (3) (b) was reported
on, motion was made, and the committee voted unanimously to
recommend that the . Supreme Court promulgate the requested
amendment.

A request for amendment to TRCP 237a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 278 was reported on, motion
was made, and the committee voted unanimously to reassign to
Hadley Edgar to deliver a written report on August 12, 1989. The
following members were appointed to prepare suggested redline
versions and submit to Hadley Edgar by July 21: Rusty McMains,
Professor Dorsaneo, John 0’Quinn, Professor Edgar, Pat Beard and
Luke Soules,

A request for amendment to TRCP 308a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 305 was reported on, motion
was made to reject, and the committee voted unanimously to

recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329b was reported on, motion
was made to reject, and the committee voted unanimously to
recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329 was reported on, motion
was made to reject, and the committee voted unanimously to
recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329c was reported on, and
the committee voted unanimously to recommend that the Supreme
Court not promulgate the requested amendment until further

information is received with briefing Skipper Lay.

A request for amendment to TRCP 749c was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 534 was reported on, motion
was made, and the committee voted unanimously to refer to Anthony
Sadberry for written report at next meeting, August 12, 1989.

The following matters were placed on the agenda for August
12, 1989:

Form standing subcommittee on Multi-County, Multi-District
Rules.
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Form special subcommittee for consideration  towards

comprehensive reformatting and review of Texas Rules of

civil Procedure in order of Federal Rules of Civil
- Procedure.

Report of special subcommittee to combine all trial ”notice”

and ”service” rules in a single rule, e.g. TRCP 2la and 72 -

David Beck.

Report on Rule 278 - Professor Edgar

Report on Rule 40 - Rusty McMains

Report on Rule 82 - Doak Bishop

Report on Rule 329c - Harry Tindall

Report on Rule 534 - Sadberry

Report on Rule 130a (premature filing of application) -
~ Hatchell ; o

Réport on TRAP 90(e) - Rusty McMains
Report on TRAP 121 - Rusty McMains
Report on TRAP 181 - Rusty McMains
Report on TRCP 10 - Frank Branson
Report on TRAP 15a and 18b - David Beck
Staff was recognized with appreciation.

Meeting adjourned.

00005

c:/dw4/scac/minutes/hjh -5-



TRCP 57 Signing of Pleadings

Every pleading of a party represented by an attorney‘shall
be signed by at least one attorney of record in his individual
name, with his State Bar of Texas identification number, address,
Afd telephone nqmber[; and, if available, telecopier number]. A
‘party not represented by an attofney shall sign his pleadings,
state his address, #pd telephone number[, and, if available,
telecopier number].

[COMMENT TO 1990 CHANGE: To supply attorney telecopier

information with other identifying information on pleadings.]

100006
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TRCP166Db. Forms and Scope of Discovery; Protective Orders;
Suppiementation of Résponses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3
of this rule, unless otherwise limited by order of the court in
.accordance with these rules, the scope of discovery 1is as
follows:

a. In General. (No change.)

b. Documents and Tangible Things. (No change.)
c. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant
to the subject matter in the pending action but which was
acquired or developed in anticipation of litigation and the
discovery of the identity of experts from whom the informa-
tion may be learned may be obtained only as follows:
(1) In General. A party ﬁay obtain discovery of
the identity and location (name, address and telephone

number) of an expert who may be called as a[n expert]

witness, the subject matter on which the witness is
expected to testify, the mental impressions and
»opihions held by the expert and the facts known to the
expert (regardless of when the factual information was

acquired) which relate to or form the basis of the
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mental impressions and opinions held by the expert.
The disclosure of the same information concerning an
expert used for consultation and who is not expected to
be called as a[n_expert] witness at trial is required
if thé ¢X¢¢¥¢/$/W¢¥k/¢¥¢¢¢¢¢/f¢¢m¢/¢/¢¢$1$/¢1¢M¢¢/i¢
WRPLE/ P [ I/ PAY L/ PE/ YRR/ PPIALIONG/ DL/ AR/ EHPEYL/ VD) 18/ 1D
b¢/¢¢11¢¢/¢$[¢/w1¢¢¢$$1 [consuitinq expért's opinion or

impressions have been reviewed by a testifying expert.]

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible
reports, physical models, compilations of data and
other material prepared by an expert or for an expert
in anticipation of the expert’s trial and deposition
testimony. The disclosure of material prepared by an
expert used for consultation is required even if it was
prepared in anticipation of 1litigation or for trial
W¢¢¢/iﬁ/f¢¢m$/¢/b¢$i$/¢iﬁh¢¢/1¢/Wh¢1¢/¢¢/iﬁ/¢¢¥¢/¢f/?ﬁ¢
POLIALOYE/BF AR/ EPEYL/VID/ LB/ LD/ PE/ EALIEA) AR/ A/ Wik AARS

[if the consulting expert’s opinions or impressions

have been reviewed by a testifying expert.]

(3) Determination of Status. (No change.)

(4) Reduction of Report to Tangible Form. If the
discoverable factual observations, tests, supporting
data, calculations, photographs, or opinions of an
expert who will be called as aln expert] witnesé have
not been recorded and reduced to tangible form, the

trial judge may order these matters reduced to tangible
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form and produced within a reasonable time before the
date of trial.

f. Indemnity, Insuring and settlement Adgreements.

(No change.)

dg. Statements. (No change.)

h. Medical Records; Medical Authorization. (No
change.)

3. Exemptions. The following matters are protected from
disclosure by privilege:

a. Work Product. (No change.)

b. Experts. The identity, mental impressions and opinions
of an expert who has been informally consulted or of an expert
who has been retained or specially employed by another party in
anticipation of litigation or preparation -for trial or any
documents or tangible things containing such information if the
expert will not be called as a[n_expert] witness, except that the
identity, mental impressions and opinions of an expert who will

not be called to testify [as an expert] and any documents or

tangible things containing such impressions and opinions are
discoverable if the expert’s work product forms a basis either in
whole or in part of the opinions of an expert who will be called
“as a[n_expert] witness.

c. Witness Statements. The written statements of poten-
tial witnesses and parties, if /iNe [SLALERENE /VAE [whenj made
subsequent to the occurrence or transaction upon which the suit
is based and in connection with the prosecution, investigation,
or defense of the particular suit, or in anticipation of the
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prosecution or defense of the claims nade i [a‘pérﬁvofj the
pending litigation, except that persons, whether parties 6r not,
shall be entitled.to obtain, upon request, copies of statements
they have preyiously made concerning the action or its subject
matter and which are in the possession, custody, or control of
any party. The term “written statements” includes (i) a written
statement signed or otherwise adopted or apprbved by the person
making it, and (ii) a stenographic, mechanical, electrical or
other type of recording, or any transcription thereof which is a
substantially verbatim recital of a statement made by the person
and contemporaneously recorded. [For Qurposé of this paragraph a
photograph is not a statement.]

d.  Party COmmUﬁicationS- With /Ene [ gregpLion /o /ALEEHVEY S
ABLE/ EARRURLEAL LIPS/ DELDAY &R/ BY /Y | LOF [ 4DRY LR ] [ ANA/ PLREY / ALEEHTF

graplé/¢[Clommunications between agents or representatives or the

employees of a party to the action or communications between a

party and that party's agents, representatives or employees, ¥ihén

HAAE / SUPEAAUSTE /LD [ E1He [ SECUYY ENES [ BY [LLANSALE LA /UBSH /WIIEH / LIhg
SULE /18 /PAEEAS [ARA/ IR/ ARLLELPAL LGN/ GF [ LIhe | DEBFEEULION/ BF /AT EEE
OF LI/ ETALIS /AR /A /BAYE /DL [ Ve /Dending /11 igAL1¢p/ [when made

subsequent to the occurrence or transaction upon which the suit

is based/ and in connection with the prosecution, investigation

or defense of the particular suit, or in anticipation of the

prosecution or defense of the claims made jW [a part ofl the

pending litigation. [This exemption does not include communica-

tions prepared by or for experts that are otherwise
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discoverable.] For the purpose of this paragraph, a photograph
is not a communication.

e. Other Privileged Informatioﬁ. Any matter protected
from disclosure by any other privilege.

Upon a showing that the party seeking discovery has substan-
tial need of the materials and that the party is unable without
undue hardship to obtain the substantial equivalent of the
materials by other means, a party may obtain discovery of the
materials otherwise exempt from discovery by subparagraphs c and
d of this paragraph 3. Nothing in thiS'paragraph 3 shall be
construed to render non-discoverable the identity and location of
any potential party, any person having knowledge or relevant
facts, any expert whb is . expected to be called as a witness in
the action, or of any consulting expert whose opinions or impres-
sions have been reviewed by a testifying expert.

4. Presentation of Objections. [Either an objection or a

motion for protective order made by a party to discovery shall

preserve that objection without further support or action by the

party unless the objection or motion is set for hearing and

determined by the court. Any party may at any reasonable time

request a hearing on any obijection or motion for protective

order. The failure of a party to obtain a ruling prior to trial
on any objection to discovery or motion for protective order does
not waive such objection or motion.] In réépsrding [objecting]

to an appropriate discovery request within the scope of paragraph

2, ALPEELly/Addyessed/ Lo/ the /naLLdy/ a party yi¢/#é¢ks [seekingl

to exclude any matter from discovery on the basis of an exemption

00014,
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or immunity from discovery, must specifically plead the
particular exemption or immunity from discovery relied upon and

[at _or prior to any hearing shall] produce J[any] evidence

[necessary to] supportimg such claim J[either] in the form of
affidavits [served at least seven days before the hearing] or
byl 1iy¢ testimony. PYegented/Ar/A/NeAring/¥eduegted/ by /¢1iey
the /YEAUEELINnG /oY /oPIEELING /DAYEY/ [/VREH /& /BAYEY ] # [ pPIE¢LIon
EOREEY TS [L1he [ALFEOVRLAPLIILILY /PE /APEUNERLE /ANA /13 /DASER /o1 /4
EPEELELE/ INPURLLY / DY [ SHEVDLLON [ $UELR/ AR/ ALLSYNEY FELIEHL /DY LV 1] S8
¢¥/¢¢¢¢¢¢¢Y/W¢¢K/¢¥¢¢¢¢¢//¢M¢/¢¢¥¢Y/$/¢¢ﬂ¢¢¢i¢¢/¢¢¥/¢¢/$¢¢¢¢¥¢¢¢
BY /4% /ALEIAAVIE /¥ /1ive [téstingny /PUE/ If the trial court

determines that an IN/CAMNERR/ingpéd¢tisn [in camera inspection and

review by the Court] of some or all of the d¢¢unénig [requested

discovery]l is necessary, the objecting party must segregate and

produce the Ag¢ynéntg [discovery to the court in a sealed wrapper

or bv answers made in camera to deposition gquestions, to be

transcribed and sealed in event the objection is sustained]. T7Tih¢

EPUYLSE/ PYREY [ ONEEYRING/ ENE/ HiddR/ EOY [ AN/ INEPEEL LS/ $RALL/ $PELLTY
A /YeAgPoNADLE /Livg/ [DIAEE And [HARREY [ £SF /RAKING /LW / IRgPEELIOTS

When a party seeks to exclude documents from discovery and the

basis for objection is undue burden, unnecessary expense,
harassment or annoyance, or invasion of personal, constitutional,
or property rights, rather than a specific immunity or exemption,
it is not necessary for the court to conduct #n/jingpe¢tion/of/thé

individual /doevnér¥g [an_inspection and review of the particular

discovery] before ruling on the objection. [After the date on

which answers are to be served, obijections are waived unless_an
P -

2
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extension of time has been obtained by aqreement or order of the

court or good cause is shown for the failure to obiject within

such period.

5. Proteqtive Orders. (No change.)

6. Duty to Supplement. A party who has responded to a
request for discovery that was correct and complete when made is
under no duty to supplement his response to include information
thereafter acquired, except the following shall be supplemented
not less than thirty days prior to the beginning of trial unless
the court finds that a good cause exists for permitting or
requiring later supplementation.

a. A party is under a duty #[r]easonably to supplement his
response if he obtains information upon the basis of which:

(1) (No change.)
(2) (No change.)
b. (No change.)
c. (No change.)

[7. Discovery Motions. All discovery motions shall contain

a certificate by the party filing same that efforts to resolve

the discovery dispute without the necessity of court intervention

have been attempted and failed.]

[COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2(e) (1) and (2) and corresponding Rule 166b 3(e), Rule

166b 2(e) (1) and (2) have been modified. As modified, Rule 166b

2(e) (1) and (2) now make discoverable the impressions and opin-

ions of a consulting expert if a testifying expert has reviewed

those opinions and material, regardless of whether or not the
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opinions and material form a basis for the opinion of the testi-

fving expert. The revisions keep the intent of Rule 166b 2(e) (1)

and (2) and Rule 166b 3(e) consistent with regard to consulting

experts. The amendments to Sectién 3 standardize langquage for
the same meaning. New Section 7 was added to ensure that court
time will not be taken to resolve discovery disputes unless the
parties cannot resolve. them without court intervention and
provide that matters exempt under paragraph'3(é) are not made
discoverable solely because the consultant may or is to be a fact

witness only.The amendments to Section 4 expressly dispense with

the necessity of doing anything more than serving obijections to
preservé discovery complaints in order to avoid unnecessary time
and expense to parties and time of the courts, particularly where
no party ever requests a hearing on the obijection. The failure

of any party to do more than merely obiject fully shall never

constitute a waiver of any obijection. The last sentence added to

Section 4 was previously the second sentence of Rule 168(6) and
was moved because it épplies to all discovery obijections.]

i
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TRCP 120a. Special Appearance
1. (No change.)
2. (No change.)

[3. The court shall determine the special appearance on the

basis of the pleadings, any stipulations made by and between the

parties, such affidavits and attachments as mavy be filed by the

parties, the results of discovery processes, and any oral

testimonvy. The affidavits, if any, shall be served at least

seven days before the hearing, shall be made oni personal

knowledge, shall set forth specific facts as would be admissible

in evidence, and shall show affirmatively that the affiant is

competent to testify.

Should it appear from the affidavits of a party opposing the

motion that he cannot for reasons stated present by affidavit

facts essential to justify his opposition, the court may order a

continuance to permit affidavits to be obtained or depositions to

be taken or discovery to be had or may make such other order as

is Just.

Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to this rule

are presented in bad faith or solely for the purpose of delay,

the court shall forthwith order the party emploving them to payvy

to the other party the amount of the reasonable expenses which

the filing of the affidavits caused him to incur, including

reasonable attorney’s fees, and any offending party or attorney

may be adjudged quilty of contempt. ]
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2/ [4.] If the court sustains the objection to
jurisdiction, an appropriate. order shall be entered. If the
objection to jurisdiction is overruled, the objecting party may
thereafter appear generally for any purpose. Any such special
appearance or such general appearance shall not be deemed a
waiver of the objection to jurisdiction when the objecting party
or subject matter is not amenable to process issued by the courts

of this State.

[COMMENT TO_ 1990 CHANGE: To provide for proof by affidavit at

special appearance hearings, with safequards "to responding

parties. These amendments preserve Texas prior practice to place

the burden of proof on the party contesting jurisdiction.]
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TRCP 237a. Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is
" afterwards remanded to the state cdurt, the plaintiff-shall file
a certified copy of the order of remand with the clerk of the
state court and shall forthwith give written notice‘ of such
filing to the attorneys of record for all adverse,pafties. All
such adverse parties shall have fifteen days from the receipt éf
such notice within which to file an ahswer. [No default judgment
shall be rendered against a party in a removed action remanded

from federal court if that party filed an answer in federal court

during removal.]

[COMMENT TO 1990 CHANGE: To preclude a default -Fjudgment is a

case remanded from federal court if an answer was filed in

federal court during removal.]
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TRCP 299. Onmitted Findings
' Yhey¢ [When] findings of fact are filed by the trial court
~£hey sﬁall form thg basis pf the judgment upon all grounds of
recovery and of defense embraéed therein. The judgment may not
_be supported upon appeal by a presumpiign/¢f [ed] finding upon
any ground of recovery or defense, no element of which has been
FOURA /By /e /¥ridLl/¢pv¥E [included in the findings of fact]; but
¥héreé [when] one or more elements thereof have been found by the
trial court, omitted unrequested elements, ¥j¢Y¢ [when] supported
by evidence; will be supplied by presumptioQAin support of the
judgment. Refusal of the court to make a finding reduested shall :

be reviewable on appeal.

[COMMENT TO 1990 CHANGE: Textual corrective change only.]
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[TRCP 299A. Findings of Fact To Be Separately Filed and Not

Recited In A Judgment

Findings of fact shall not be recited in a judgment. If

there is a conflict between findings of fact recited in a

Judament in violation of this rule and findings of fact made

pursuant to Rules 297 and 298, the Rule 297 and 298 findings will

control for appellate purposes. Findings of fact shall be filed

with the clerk of the court as a document or'doéﬁments separate

and apart from the judgment. ]

[COMMENT TO 1990 CHANGE: To cause trial courts to make findings

of fact separate from the -judgment and provide that the separate

findings of fact are controlling on appeal.]

00019

c:/dw4/scac/redlines



TRCP 308a. In Child Support Cases

IR/ ¢ASEE /Ry &/ LRE/ EPUF L/ RAL/ DY ALY ER/PEY LPALEAL /DAY RERL R/ FPY
HE [ SUPBOLE /S /A /SRLIA /Y [ SRLTIALERS [ A DY SVIARA [ I /L1t [ $EALULSS
¢¢1¢¢i¢¢/¢¢/¢i?¢¥¢¢l/¢¢¢/i¢/i$/¢1¢im¢¢/¢m¢¢/$¢¢M/¢¢¢¢¢/h¢$/¢¢¢¢
¢i$¢¢¢Y¢¢///¢M¢//¢¢¥$¢n//¢1¢1m1¢¢//¢ﬁ¢¢//$¢¢M//¢1$¢¢¢¢i¢¢¢¢//h¢$
PEEUY LA/ FRALL /AR S/ BRI/ KABYR/ LD/ LS/ IUASE/ B/ LS/ EPUY L/ B ALY LG
FUCH / BAYRERLE/ / [ PULH / UAGE /HAY [ LREF SUPST/ ABBBINE / A/ RERPEY / BF [ L1t
b¢¢/¢f/¢M¢¢/¢¢¢¥¢/¢¢/é¢71$é/Wi¢M/¢¢¢/¥¢¢¥¢$¢¢¢/$¢i¢/¢l¢1¢¢¢¢///l¢
PRALL/ DR/ LhE/ARLY /PE/SALA/ ALEPYREY / /LT LS/ ALY DY NSV / I/ DPA/ EALEN
¢¢11¢V¢$/¢M¢¢/$¢i¢/¢¥¢¢¢/h¢$lh¢¢¢/¢¢¢¢¢W¢¢¢¢¢$1Y/¢1$¢¢¢Y¢¢//#¢
filé/Wiﬁﬁ/¢M¢/¢l¢¥k/¢f/$¢1¢/¢¢¢¥¢/¢/W¥i¢¢¢¢/$ﬁ¢¢¢m¢ﬁ¢l/V¢¢1fi¢¢
By /th¢ [ALEIQAAVIE /OF [#A1Q [¢IAIRARE/ [AEBEEYIVInG /Eelh /¢1Alned
¢i$¢¢¢¢i¢¢¢¢///W¢¢¢/¢h¢/f111¢g/¢f/$¢¢hl$¢¢¢¢m¢¢¢//¢¥/¢¢¢¢/1¢$/¢W¢
ROLLIPR/ [ENhE [EPULE [HAY [ 1E3UE /4 [$hoW /EANEE /PY ALY /1D /LY /DY FIT
ALLgded /LD /NAVE [ALEPPEYEA [ FACH [ EUPPBOYE [/ SY ALY ] [ ¢PRBARALAG /LRAL
PEYEON /LD [ APDEAY [ANR [ $hPVW / EAUEE [WHY [ LREY /ERGULA /RSE /P& /HETId /L
EONELRPL [ BL [ EPULLS [ /NPLLIEE [ PE [ PAEH [ SY ALY /ERALL /P& /Y YV ER ) S [ 1@
YESPINALAL /L [ SUER /DY dEEEALnidd /L [ ERE /RANRRLY /BEPYIdEd /1T /RYLE
2L ROL] LEFE/ LRAR/ KRN/ ARY S/ DY LOY [ L/ ERE/ REAY IS/ DT/ $UEK/ pY ALY /£ D
BRPV/ ¢AUS RS [ | TRE/ REAY LTS/ SR/ PUER/ PY ALY /RAY /PR /NS LA/ IEREY [ LT/ Ed¥Th
EIng /Y /10 [YREAEIGR [/ND /DAY ERSY /WY 1EEen /PlEARINGE /ERALL /i
YERRIYER) [ /TR /UYL ] [ LR /DAY ELEE /ANA/ LN/ ALLPYNREY & /HAY /¢ALT [ARR
BREELLION [ VILAEEEES /LD (ALY LALA [WASERAY / $ULW / SUBPOLY / SY ALY /s
begh/Q1gobEyER) [/ VDI / A/ EIRALAG /OF [ $UEN /AL BoPER ] v/ [ Ehe [ ¢PUrE
WAY /EREPYERE [ 1L [ DAAGRERL /BY [ PY ALY S /A [ LN [ PLASY [ ¢Aged /oF /¢1ViL
EPRELIPE [
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/111 EAEEBE [WIER /L1 /EPnesht /oF [ENe /EPUrL/ [vio [Eé¢ [ERALL /B¢
EHAYSER [ BY [ BF [DALR/ LD [ E1e /ALESENRY /¥ DY EASALING / LIRS/ T ALRARE [ FSF
ANY /SSEVIeEE] [/ TE [LRE [EPUFE [ERALL /D¢ /OF [ERE [PPInIoH /YRAY /40
¢¢¢¢¢¢¢Y/$/f¢¢/$h¢l1/b¢/¢¢i¢//¢M¢/$¢m¢/$h¢11/5¥/¢$$¢$$¢¢/¢¢¢i¢$¢
FRE/PALLY / I/ QEEARTE/ AN/ ¢PLIEELEA/AE/ EP2YES

[When the court has ordered child support or possession of

or access to a child and it is claimed that the order has been

violated, the person claiming that a violation has occurred shall

make this known to the court. The court may appoint a member of

the bar to investigate the claim to determine whether there is

reason to believe that the court order has been violated, the

‘attorney shall take the necessary action as provided under

Chapter 14, Family Code. .On a finding of a violation, the court

may enforce its order as provided in Chapter 14, Family Code.

Except by order of the court, no fee shall be charged by or

paid to the attorney representing the claimant. If the court

determines that an attorney’s fee should be paid, the fee shall

be adijudged against the party who violated the court’s order.

The fee may be assessed as costs of court, or awarded by

judgment, or both.]

[COMMENT TO 1990 CHANGE: This rule has been completely rewritten

and designed to broaden its application to cover problems dealing

with possession and access to a child as well as support.]
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TRCP 749c. Appeal Perfected

The appeal in any forcible detainer case shall be perfected
when an appeal bond has been filed.

When a pauper’s affidavit has been filed in 1lieu of the

appeal bond, the appeal shall be perfected when the pauper’s

affidavit is filed with the court/ /lgy¥éyeér/ /¥hén /{he /¢édgé
LIVOLYES [ MORBALIERE [BF [¥IEL |#ASHABDEAT | 18 /DELEALLER [WHEH [ BOEH
Ehg /BAUBEES® [ATELIQAVIE /MA# [Been [FLIEA /AAR [YWAEH [She /¥enEAl
BEY LIRS &/ LENE /AR / PREN/BALA/ LAED [ KN/ DABLLILE | EUPE/Foglgtey. In

a case where the pauper’s affidavit is contested by the landlord,

the appeal shall be perfected when the contest is overruled/dpd/

LE/ ¢/ EAeE/ LAY PIYES | RORPAYRERL /BE /Y ERES | SRE/ Y ERLAL/ BEY LSAS B/ Y EVE
KA/ Been/BALA/ INED/ Ehe/ IUSLILE/ EPUFE /P ESLELLY -

COMMENT TO 1990 CHANGE: To dispense with the appellant

requirement of payment of any rent into the court registry.]
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TRAP 9 Substitution of Parties

(a) Death of a Party in Civil Cases. (No change.)
(b) Death of Appellant in a Criminal Case. (No change.)
(c) Public Officers; Separation from Office. (No change.)

[ (d) Substitution for Other Causes. If substitution of a

successor to a party in the appellate court is necessary for any

reason other than death or separation from public office; the

appellate court may order such substitution upon motion of any

party at any time or as the court may otherwise determine.]

[COMMENT TO 1990 CHANGE: To provide mechanism for substitution

of appellate. parties as may be necessary.]l
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TRAP 20. Amicus Briefs

The clerk of the appellate court may receive but not file
amicus curiae briefs. An amicus curiae shall comply with the
briefing rules for the parties,a nd shall show in the brief that
copies have been furnished to all attorneys of record in the

case. [In civil cases, an amicus curiae brief shall not exceed

50 pages in length, exclusive of pages containinq the table of

contents, index of authorities, points of error, and any addendum

containing statutes, rules, requlations, etc. The court mav,

upon motion and order, permit a longer brief.]

[COMMENT TO 1990 CHANGE: To provide for a maximum length for

amicus curiae briefs in civil cases to conform with Rules 74 (h)

and 136(e).]
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TRAP 46. Bond for Costs on Appeal/in Civil Cases

(a) Cost‘Bond. (No change.)

(b) Deposit. (No change.)

(c) Increése or Decrease in Amount. (No change.)

(d) Notice of Filing. Notification of the filing of the
bond or certificate of deposit shall promptly be given ¢gdfge]l
f¢¥ [each] appellant by wnailipg [servingl a copy thereof #¢
¢¢¢¢$¢1/¢£/¥¢¢¢¢¢“[on all partieé in the trial court together
with notice of] ¢F/fA¢H/BAYLY /SEASYE /[LAAK/Lhe /APPLLIANE /oY) [1E/E
DALEY /18 /ROL [¥EPYELERLEA [ BY [ EPURELL/ /19 [ENE /BAYEY /AL /RLE /14#E
KASWH [ ARAY 22/ / [ COUREST [ SHALL [ RPLe /D1 [ SAGR/ £PBY /$¢Y¥V¢A the date

on which the appeal bond or certificate was filed. Failure to

[so] serve & /¢¢py [all other parties] shall be ground for
dismissal of the [appellant’s] appeal or other appropriate action
if [an] appellee is prejudiced by such failure.

(e) Payment of Court Reporters. (No change.)

(f) Amendment: New Appeal Bond or Deposit. (No change.)

[COMMENT TO 1990 CHANGE: To provide immediate notice to all

parties in the trial court of any appeal by any other parties.]

00025
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TRAP 47. Suspension of Enforcement of Judgment bPending

Appeal in Civil Cases

(a) Suspension of Enforcement. Unless otherwise provided
by law or these rules, a judgment debtor may suspend the exe-
cution of the judgment by filing a good and sufficient bond to be
;alpproved by the clerk, subject to review by the coﬁrt on heafing,
or making the deposit provided by Rule 48, payable to the judg-
ment creditor in the amount provided below, conditioned that the
judgment debtor shall prosecute his appeal or writ;_ of error with
effect and, in case the judgment of the Supreme Court or court of
appeals shall be against him, he shall perform its judgment,
sentence or decree and pay all such damages and costs as said
court may award against him. If the bond or deposit is suffi-
cient to secure the costs and is filed or made within the time
pPrescribed by Rule 49 [41], it constitutes sufficient compliance
with Rule 46. The trial court may make such orders as will
adequately protect the judgment creditor against any 1loss or
damages occasioned by the appeal.

(b) Money Judgment. When kthe judgment awards recovery of a
sum of money, the amount of the bond or deposit shall be at least
the amount of the judgment, interest, and costs.

The trial court may make an order deviating from this
general rule if after notice to all parties and a hearing the

trial court finds [=

00026 C:/dw4/scac/redlines



(1) as to civil djudgments rendered in a bond forfeiture

proceeding, a personal injury or wrongful death action, a claim

covered by liability insurance or a workers’ compensation claim]

that posting the amount of the bond or deposit _will cause
irreparable harm to the Jjudgment debtor, and not posting such
bond or deposit will cause no substantial harm to the judgment
creditor. 1In such a case, the trial court may stay enforcement
of the judgment based upon an order which adequately protects the
judgment creditor against any loss or damage occasioned by the
appeal;

[(2) as to civil judgments rendered other than in a bond

forfeiture proceeding, a personal injury or wrongful death

action, a claim covered by liability insurance or a workers’

compensation claim, that setting the security at an amount of the

judgment, interest, and costs would cause irreparable harm to the

judgment debtor, and setting the security at a lesser amount

would not substantially decrease the degree to which a judgment

creditor’s recovery under the judgment would be secured after the

exhaustion of all appellate remedies.]

(c) (No change.)

(d) (No change.)

(e) (No change.)

(£) (No change.)

(g) Conservatorship or Custody. When the judgment is one
involving the conservatorship or custody of a ¢jiild [minor], the
appeal, with or without security shall not have the effect of

suspending the judgment as to the conservatorship or custody of

c:/dw4 /scac/redlines 00027



the ¢lild [minorj],
rendering the judgment.

However, the appellate court,

unless it shall be so ordered by the court

upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h)
(1)
(3)
(k)

[COMMENT TO 1990 CHANGE:

(No
(No

(No

- (No

change.)
change.)
change.)

change.)

To conform the rule to statute.]
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TRAP 49. Appellate Review of Bonds in Civil Cases

(a) (No change.)

(b) Appellate Review of [Order Setting Security or]
Suspending to Enforcement of Judgment Pending Appeal. The trial
court’s order PUFFUAnRE /¥¢ /Rulé /47 [setting security or staying
enforcement of a judgment] is subject to review Py [on] a motion

to the ¢purt /of /Appédlé [appellate court for insufficiency or

excessiveness]. Such motions shall be heard at the earliest
practical time. The appellate court may issue ‘such temporary
orders as it finds necessary to preserve the rights of the
parties.

The ¢PUre/of /appedalg [appellate court] reviewing the trial

court’s order may require a change in the trial court’s order.

The ¢pUrt /of /Appéalé [appellate court] may remand to the trial
court for findings of fact or the taking of evidence.

(c) (No change.)

[COMMENT TO 1990 CHANGE: To make clear that within any

jurisdictional limitations, all appellate courts may review a

trial court order for insufficiency or excessiveness.]

00029
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TRAP 51. The Transcript on Appeal

(a) Contents. (No change.)

(b) Written Designation. At or before the time prescribed
for perfecting the appeal, any party may file with the clerk a
written designation specifying matter for inclusion in the
transcript; the designation must be specific and the clerk shall

disregard any general designation such as one for ”all papers

filed in the cause.” Tig /F#llure /of [¥Re [ELEYK (20 [ IREIRA¢E [ dgdf

IGNALER/HALLEY [WLLL/RPL/ PR/ SY PURAR/ EDY / SURPLALAYL/ ST/ APPEAL/ LE [ Eihgh
ARFISNALION [ EPEEIEY NG /EUH /HALLSY /18 /HPE [Lingly /E11dA/ The

party making the designation shall serve a copy of the desig-

nation on all other parties. [Failure to timely make the

designation provided for in this paragraph shall not be grounds

for refusing to file a transcript or supplemental trans

£ ;
tendered within the time provided by Rule 5 4(a);: however,]

ript

failure of the clerk to include designated matter will not be ;

~grounds for complaint on appeaL,gf the designation specifyingj

ésuch matter is not timely filecl‘3 E

00030

e

(c) Duty of Clerk. (No change.)

(d) original Exhibits. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration_ that

timely designation is a jurisdictional requisite for appeal. ]
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TRAP 52. Preservation of Appellate Complaints

(a) General Rule. (No change.)

(b) Informal Bills of Exception and Offers of Proof. (No
change.)

(c) Formal Bills of Exception. (No change.)

(d) Necessity for Motion for New Triai in Civil Cases. A
point in a motion for new trial is prerequisite to appellate
complaint in those instances provided in paraéraph (b) of Rulé

324 of the Texas Rules of Civil Procedure. [A party desiring to

complain on appeal in d non-jury case that the evidence as

legally or factually insufficient to support a finding of fact,

that a finding of fact was established as a matter of law or was

against the overwhelming weight of the evidence, or of the

inadequacy or excessiveness of the damages found by the court

shall not be required to comply with subdivision (a) of this

rule.]

[COMMENT TO 1990 CHANGE: To clarify appellate requisites from

non~jury trials.]
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TRAP 53. The Statement of Facts on Appeal

(a) Appellant’s Request. The appellant, at or before the
time prescribed for perfecting the appeal, shall make a written
request to the official reporter designating the portion of the
evidence and other proceedings to be included therein. A copy of

such request shall be filed with the clerk of the trial court and

another copy served on the appellee. [Failﬁre to timely request
the statement of facts under this paraqgraph shall not prevent the

filing of a statement of facts or a supplemental statement of

Fa
facts within the time prescribed by Rule gﬂg(a).]

(b) Other Requests. (No change.)

(c} Abbreviation of Statement. (No change.)

(d) Partial Statement. (No change.)

(e) Unnecessary Portions. (No change.)

(f) Certification by Court Reporter. (No change.)

(g) Reporter’s Fees. (No change.)

(h) Form. (No change.)

(i) Narrative Statement. (No change.)

(j) Free Statement of Facts. (No change.)

(k) Duty of Appellant to File. (No change.)

(1) Duplicate Statement in Criminal Cases. (No change.)
(m) When No Statement of Facts Filed in Appeals of Criminal

Cases. (No change.)

[COMMENT TO 1990 CHANGE: To eliminate any consideration that

timely request is a jurisdictional requisite for appeal.]
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TRAP 90. Opinions, Publication and Citation

(a) Decision and Opinioh. The court of appeals shall hand
down a written opinion which shall be as brief as practicable but
which shall address every issue raised and necessary éb final
disposition of the appeal. Where the issues are clearly settled,
the court shall write a brief memorandum opinion. /¥Hi¢h /EhgU]A
1ot/ bé/BUpLiged/ |

(b) Signing of Opinions. A majority of the justices-
participating in the decision of the case shallrdetermine whether
the opinion shall be signed by a justice or -issued per curiam. -
The names of the justices participating in the decision shall be
noted on all written opinions or orders handed down by a‘panel.

(¢) [c)] Determination to Publish. A majority of the
justices participating in the decision of a case shall determine,
prior to the time it is issued, whether an opinion meets the
criteria for publishing, and if it does not meet the criteria for
publication, the opinion shall be distributed only to the persons
specified in Rule 91, but a copy may be furnished to any inter-
ested person. On each opinion a notation shall be made to
7publish” or ”do not publish.”

(¢Y [(d)] Standards for Publication. An opinion by a court
of appeals shall be published only if, in the judgment of a
majority of the justices participating in the decision, it is one
that (1) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal
2

00033
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issue of continuing public interest; (3) criticizes,existing law;
or (4) resolves an apparent conflict of authority.

{A) [(e)] Concurring and Dissenting Opinions. Any justice
may fiie an opinion concurring in or dissenting from the“decision
of the court of appeals. A concurring or dissenting opinion may
be published if, in the judgment of its author, it meets one of
the criteria established in paragraph (c), but in such event the
majority opinion shall be~pub1ishgd as well.

(£) (No change.)

(g) (No change.)

(h) Order of the Supreme Court. Upon the grant or refusal

of an application for writ of error, YWAgEWeEY/BY/ouLyight/y¥efugdl
Y /VY /YEEAEAL /1o /Y eV Y E1P1E /¢¥¥P¥/ an opinion previously unpub-
lished shall forthwith be released [by the clerk of the court of
appeals] for publication. //if/¥Re/BUpYéne/CoUurL/#o/orderss

[Upon the denial or dismissal of an application for writ of
error[,] an opinion previously unpublished shall forthwith be

released by the clerk of the court of appeals for publication, if

the Supreme Court so orders.

(i) (No change.)

[COMMENT TO 1990 CHANGE: To require publication of a court of

appeals opinion following grant or refusal of writ of error by

the Supreme Court of Texas and textual corrective chanqes.]

FTEILE
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SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS [IN

THE COURT OF CRIMINAIL APPEALS]

[COMMENT TO 1990 CHANGE: To correct caption.]

00035
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TRCP 21. [Filing and Serving-Pleadings and] Motions
A”[ leadin lea, motion or] application to the court for

an order, whether in the form of a motion, plea or other form of
request, unless presented during a hearing or trial, shall be

HAd¢ [filed with the clerk of the court] in writing, shall state

the grounds therefor, shall set forth the relief or order sought,

[and a true co shall be served on all other parties j'and shall

be filéd/Aand noted on the docket.
An application to the court for an order and notice of any

hearing thefeon, not presented during a hearing or trial, shall

be served upon [all other] #W¢/Adyerdé/vaArty [parties], not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

[The party or attorney of record, shall certify to the court

compliance with this rule in writing over signature on the filed

pleading, plea, motion or application.]

[After one copy is served on a party that party may obtain

another copy of the same pleading upon tendering reasonable

payment for copying and delivering.]

[COMMENT TO 1990 CHANGE: To require filing and service of all

pleadings and motions on all parties and to consolidate notice

and service Rules 21, 72 and 73, into a single rule.]
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TRCP 2la. Woti¢é [Methods of Service]

Every notice required by these rules, [and
to the Court for an order,] other than the citation to be served
upon the filing of a cause of action and except as otherwise

expressly provided in these rules, may be served by delivering a

copy [thereof] ¢f/fUe/Apti¢e /oY /of/Ehe/APLURERL / LD/ PE/EeYVER] [ 4¢
1he/¢dde /gy /P¢/ to the party to be served, or h1$ [the party’s]
duly authorized agent or Wig attorney of record; either in person
or by [agent or by courier receipted delivery or by certified or]
registered mail, to [the party’s] Kig last known address, [or by
telephonic document transfer to the party’s current telecopier
number,] or it may be given in such other manner as the court in
its discretion may direct. Service by mail shall be complete
upon deposit of the paper, enclosed in a postpaid, properly
addressed wrapper, in a post office or official depository under
the care and custody of fhe United States Postal Service.
Whenever a party has the right or is required to do some act ¢p

tAKe /Eoné /PYodeddirgd within a prescribed period after the

service of a notice or other paper upon him and the notice or

paper 1is served upon by mail [or by telephonic document
transfer], three days shall be added to the prescribed pefiod.
I [Notice] may be served by a party to the suit, ¢¥/Hig [an]
attorney of record, ¢¢/¢Y/¢M¢/¢r¢ﬁ¢r [a] sheriff or constable, or
by any other person competent to testify. [The party or attorney

of record shall certify to the court compliance with this rule in

writing over signature and on the filed instrument.] A y¥yitfén

00037
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PLAYénényt certificate by [a party or] an attorney of record, or
the return of an officer, or the affidavit of any person showing
service of a notice shall be prima facie evidence of the fact of
service. Nothing herein shall preclude any party from offering
proof that the notice or d¢¢unmént [instrument] was not received,
or, if service was by mail, that it was not received within three
days from the date of deposit in a post office or official
depository under the care and custody of the United states Postal
Service, and upon so finding, the court may extend the time for
taking the action required of such party or grant such other
relief as it deems just. The provisions hereof . relating to the

method of service of notice are cumulative of all other methods

of service prescribed by these rules. Vhef/¥Eiéde /Yviled /providé
IOY /ROLLIEE /O [ 2V I¢d /DY [ YESIg LY A /RALL] [ $UEH/ NP it/ oY /8L VideE
NAY/AL¢p/ P/ NAQ/ PY/¢eYLLE LA/ HALL/

[COMMENT TO 1990 CHANGE: Delivery means and technologies have
significantly changed since 1941 and this amendment brings
approved service practices more current.]
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TRCP 21b. Sanctions for Failure to Serve or Deliver Copy of

Pleadings and Motions

If any party fails to serve on or deliver to the othér

parties a copy. of any pleading,

application to the court for an order i
and 21a, the court may in its discreti

order all or any part of such document

party shall not be permitted to prese
defense contained therein, require sucﬁ
parties the amount of reasonable cos;

attorneys fees incurred as a result of

other order with respect to the failwl
to Rule 215.

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the
extent same are to remain operative, are moved to this new Rule

21b to provide sanctions for the failure to serve anv filed

documents on all parties.]

TRCP 73 [21Db]. [Sanctions for] Failure to PUrpigh [Serve or
Deliver] Copy of Pleadings [and Motions] ¥¢/AAvergé/PAYEY

If any party fails to fyyrlglh [serve on or deliver to] the

Adyeérse/party [other parties] ¥il¥H a copy of any pleading, [plea,

motion, or other application to the court for an order] in

accordance with #h¢ /prédedindg/fulé (Rule 21 and 21a], the court

d:/scéc/21-21a.doc 00039



TRCP 21b. Sanctions for Failure to Serve or Deliver Copy of

Pleadings and Motions

If any party fails to serve on or deliver to the othér

parties a copy of any pleading, plea, motion, or other

application to the court for an order in accordance with Rules 21

and 21a, the court may in its discretion, on notice and hearing

order all or any part of such document stricken, direct that such

partvy shall not be permitted to present grounds for relief or

defense contained therein, require such party to pay to the other

parties the amount of reasonable costs and expenses including

attornevs fees incurred as a result of the failure, or make such

other order with respect to the failure as may be just pursuant

to Rule 215,

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the

extent same are to remain operative, are moved to this new Rule

21b to provide sanctions for the failure to serve any filed

documents on all parties.]

TRCP 73 [21Db]. [Sanctions for] Failure to Fyrpigh [Serve or
Deliver] Copy of Pleadings [and Motions] ¥@/Adveérgé/PALLY

If any party fails to fyYnigh [serve on or deliver to] the
Adyerseé/pArty [other parties) ¥ifl a copy of any pleading, [plea,

motion, or other application to the court for an order] in

accordance with ¥U¢/pré¢e¢ding/¥yl¢ [Rule 21 and 21a], the court

d:/scéc/21—21a.doc 00039



may in its discretion, ¢n/fgEid/ [on _notice and hearing] order
all or any part of such pléading [document] stricken, direct that
such party shall not be permitted to present grounds for relief

or defense coﬁtained therein, require such party to pay to the

Adyérée /pArty [other parties] the amount of reasonable costs and

expenses [including attorneys fees] incurred as a result of the

failure, IA¢IUALING /A DYV EY /féé#d/ or make such other order with
respect- to the failure as may be just [pursuant to Rule 215].

[COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72, to the

extent same are to remain operative, are moved to this new Rule
21b to provide sanctions for the failure to serve any filed

documents on -all parties.]
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TRCP 72  FLIIAG/PILEAALINGES /CODY/PELIVEYEA/ LD/ RLL/PRAYELES/ BY
111111717713 ¢EpYReY#  [Repealed]

VHERSYEY /ARY /BAY LY /ELLIEE] | OF [ASKS [ LAV E /LD [ E11¢ /ANY /PIEAAS
1ng/ /BIEA) | OF /ROLLIGT [/ OF [ ARY [ ERAYASYAY [WRIEH [ L8 /AL / VY [ LAYV [ B [ PY
thRéde [YUIes [YEAUIYEA /10 /B¢ [EEYVEQD [NPPR [L1hE /AT EY ¢ /DAYEY/ /18
FRALL /AL /¥ N¢ [2Ang [ LIng [E1LREY /ALLIVEY /0¥ /WALL /1P [Eh¢ /AAVEYE¢
DALY [ 9F [¥RLY | RELSYREYAE) /BF [¥EEPYA /A [¢08Y [OF [ #UeR /DIeAA RS/
BIEA /BF /MPLLIGH/S [/ THE [ALLOYREY /Y [AULNSY 12EA /¥ EPY EEEREALLIVE /6T
PULH /AL ESYREY [ [FRALL [ EEYLLEY /¥ [ ENE [ EPUYE [ P%h /L [ FLT A [ PIEAALING
IR/ YE LIRS/ pYEY /RIE/DEY BONAL/ S LSNALUY &/ / ERAYL/ R/ hAS/ EprpL1Ed/WIER
YR /PYPYILLIORS /BE [ERLE [ YRIE) [/ TE [ EREYE /18 /NPYE [ ENAN / pE / ARV EY $¢
PAYEY /ARA /Y¥R¢ [AQVErEe /pArLigd /Aré /Yepresénred /by /ALELEYEnt
¢¢¢¢¥¢¢Y¢l/¢¢¢/¢¢¢Y/¢I/$¢¢M/¢l¢¢¢i¢¢/$M?1l/b¢/¢¢li¢¢¢¢¢/¢¥/m¢il¢¢
Lo/ LA/ ALLDYNEY /Y EPY EEERLING / LG [ AAY Y $E /PAYEIEE] /PUE/ A/ ELYR/ BT
ALESYREY S [ ASESLIALEA /I /H NG [ ¢ASE [ SNALL [ EPURE /48 [ PTé/ [ /NPE /HipE¢
EhAn /EPUY [¢opiéd /oF [ARY /DIEAQALRG/ /BIEA/ /Y [HPLIorh [ERALL /B¢
YEARLIYEQA/ LD/ BE/ PAFRLIEREA/ LD/ AQVEY $E/PAY LIS/ [ANA/ LE/ EREY &/ P2/ HpY ¢
RAR/ EOUY [ AAYEY B¢ /DAY LLIEE] | EOUY [ EPPLES [ PE [ ENER /DI LAALNS /S UALL /P
ALPPELEEA/WLIER/ ERE / TEY K/ PE/ EPUL L] [ AR/ L YE /DAY EY /LTINS [ LHhéN/ [ 9¥
ABKING [ Leave /D /ELLE [ ERER] [ERALL [ IRESYR /ALY [AQVérde /PAL LGS /oY
YRELY /ALESYREYE /OF /¥ ELPYA [ LRAL /EUER /EPP1EE [hAVE /PR /AdpopdLEed
VLR [ ERE [ ELEFRS [ [ THE [ ¢oDLEE [ ERALL /P8 /AR TLYEYEA [ BY [ LR/ E1LYR /10
PRE /FLESE [ EOUY [APPLICANRLS [ERELILIEA [ LNEY LS/ [ARA /IR [ $UEN [ ¢AEE /1o
EPPIEE/ SRALL/ PR/ Y ALY EQA/ LD/ PE/RALLEA/ BF /ASLIVEY €A/ LD/ ERE/ AAVEY £
PAYELEE /Y [ERELY [ALLOYNEYE /BY [ERE [ALEPYNSY /¥WAE /ELLING /[EHhé
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BIEAALAG/ [ [RELEE /A /¢PBY /F /A [DILARING [ 18/ FUPRILNER /HD / A1k [ ALESLF
heY/ [he [ ¢AARPY /¥ EAULY ¢ [ ARPLREY / ¢OPBY / OF /£ [ $ANE /DILAAING /D /P .
PAYnigned/ o/ Rin/

[COMMENT TO 1990 CHANGE: Repealed and surviving provisions
consolidated to Rule 21.]
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TRAP 73. FALINYE/Lo/PUYRISR/Co0Y/PE/PIEAAINGE/ LD/ RAVEY B/ PAY LY
[Repealed]

IL/ARY /DALY /EALLE/ L0/ ERYRIEN/ LI /AQYEY &/ DAY LY /WILA/ A/ ¢o1Y
PL/ARY /DLIEAALYS [ L/ AEEPY AARGEE /WIL I/ LR/ DY EEEAING /PALE] [ ¥ N [ ¢PULE
¢¢Y/i¢/1¢$/¢i$¢¢¢¢i¢ﬁl/¢¢/m¢¢i¢¢//¢¢¢¢¥/¢ll/¢¢/¢¢Y/¢¢¢¢/¢f/¢¢¢h
PI2AQLYG [ ELY IEYER) [ ALY EEE [ LRAY [ SUEH /DAY LY [ BRALL I APE /P /DYWL LS
Lo /PYEEEnt /Srounds [ESY [¥E1IEE /P [AEFENEE [EonEAINER [LhEYEIn/
¥¢¢¢1¢¢/$¢¢M/¢#¢¢Y/¢¢/p¢Y/¢¢/¢M¢/¢¢V¢¢$¢/¢¢¥¢Y/¢M¢/¢m¢¢¢¢/¢f
YEARPhADLE [EPELE /AN /EXPENEEE [INGULYEA [AE /A [YEEUIE /oF [Ehe
FALIRY ¢/ | INEIAALRG [ ALESYREY [ FEEE) [ Y /NAKE [ SULR [ PENRY [ SYASY /WIER
YesPeet/ Lo/ e/ FALIAY &/ A3/ RAY /e / Tt/ |

[COMMENT TO 1990 CHANGE: Repealed and surviving provisions moved
to new Rule 21b.]
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TRQP 60. Of Intervenor

Any party may intervene, subject to being stricken out by
the court fot sufficient cause on the motion of the opposite
party; and such intervenor shall, in accordance with Rule 72 [21
and 21a], notify the opposite party or his attorney of the filing

of such pleadings within five days from the filing of same.

[COMMENT TO 1990 CHANGE: To revise rule reference to Rules 21

and 21a intested of repealed Rule 72,.]
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“TRAP

Pede 15a. Grounds For Disqualification and Recusal of

Appellate Judges

b Lification—  Appellate—iud hatl 1is
I; J ) ;3 i. » ]a] »




(Adopted by Supreme Court order of July 15, 1987, eff. Jan. 1,
1988.)
COMMENT: This is a new rule which states the grounds for

recusal of an appellate Judge or Justice.
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LAW OFFICES

SOULES 8 WALLACE

KEITH M. BAKER PHIL STEVEN KOSUSB TELEFAX
RICHARD M. BUTLER CARY W. MAYTON ATTORNEYS~AT - LAW
W. CHARLES CAMPBELL 1. KEN NUNLEY SAN ANTONIO

CHRISTOPHER CLARK
HERBERT CORDON DAVIS
SARAH B. DUNCAN

MARY S. FENLON
CEORGE ANN HARPOLE
LAURA D. HEARD
RONALD }. JOHNSON
REBA BENNETT KENNEDY

SUSAN SHANK PATTERSON
JUDITH L RAMSEY
SAVANNAH L. ROBINSON
MARC J. SCHNALL *
LUTHER H. SOULES 1t %
WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢

A PROFESSIONAL CORPORATION
'TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET
SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

(512) 224-7073

AUSTIN
(512) 327-4105

WRITER'S DIRECT DiAL NUMBER:

July 18, 1989

Mr. David J. Beck

Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Re: Proposed Changes to Rule 18b
Texas Rules of Civil Procedure
and
Proposed Changes to Rule 15a
Texas Rules of Appellate Procedure

Dear Mr. Beck:

Enclosed please find a copy of proposed changes to TRCP 18b
and TRAP 15a proposed by Justice Nathan L. Hecht. Please prepare
to report on the matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very trul_/Yéurs,

I

7
,”LUTHER H. SOULES III

LHSIII/hjh ~
Enclosure
cc: Justice Nathan Hecht

Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO. SUITE 3i5 '
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746 TEXAS BOARD OF LECAL SPECIALIZATION
(512) 328-55H t BOARD CERTIFIED CIVIL TRTAL LAW
: . E 1201 TIFIED €IVIL APPELIATE LAW
CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUIT ‘ * BOARD CER CIVIL APP E LA
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473 * BOARD CERTIFIED $OMMERCIAL AND
(512) 883-7501 RESIDENTIAL REAL ESTATE LAW
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(Added by order of July 15, 1987, eff. Jan. 1, 1988.)
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KEITH M. BAKER
RICHARD M. BUTLER

W. CHARLES CAMPBELL
CHRISTOPHER CLARK
HERBERT CORDON DAViS
SARAH B. DUNCAN

MARY 5. FENLON
CEORGE ANN HARPOLE
LAURA D. HEARD
RONALD J. JOHNSON
REBA BENNETT KENNEDY

PHIL STEVEN KOsus
CARY W. MAYTON

1. KEN NUNLEY

SUSAN SHANK PATTERSON
JUDITH L RAMSEY
SAVANNAH L ROBINSON
MARC }. SCHNALL *
LUTHER H. SOULES i1 1
WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney Street

Houston, Texas

Re:

Dear Mr.

Enclosed please find a co
and TRAP 15a proposed By Justi
to report on the matter at o
the matter on our next agenda.

77002

LAW OFFICES

SOULES 8 WALLACE

ATTORNEYS ~ AT~ LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

Proposed Changes to Rule 18b
Texas Rules of Civil Procedure

and

Proposed Changes to Rule 15a

Beck:

As always, thank

of the Advisory Commit

LHSIII/hjh

Enclosure

Texas Rules of Appellate Procedure

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

Py of proposed changes to TRCP 18b
ce Nathan L. Hecht.
ur next SCAC meeting.

Please prepare
I will include

you for your keen attention to the business
tee.

Very, trul,/iéurs,

L -

/

cc: Justice Nathan Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON QAKS PLAZA TWO, SUITE 3I15
901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-55it
CORPUS CHRIST, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

_,/LUTgER H. SOULES III

TEXAS BOARD OF LECAL SPECIALIZATION
' BOARD CERTIFIED CIVIL TRIAL LAW
$ BOARD CERTIFIED CIVIL APRELLATE( A
* BOARD CERTIFIED COMMERCIAL AND

000535



Rule 271 Charge ¢ [of] the iy [Court]

New Paragraoh 1. i i i ence
fg;x party who opened the evidence shall it
and the other ies that ’'s pr

ructy and defin_iﬁio .__Thereafter, at €e-

ntroduction. of ite” evidence t to Rile

shal it in writing to the court .
aat ’s pro i estions, instj 'uc-

. __Thereafter at each conclusion of | the

nce t to Rule 265(e ‘ intervehor

L submit its proposed i estions®, inst \:'uc-

y cases,] P[ulnless expressly waived by the

lusion of the evidence,] the trial court shall
prepére and in /opén /edirt deliver a written charge to the Jyfy
[parties, signed by the court, and filed with the clerk, and the
charge so filed shall be a part of the record of the case.]

Part of [3. The court shall submit the questions and instructions and
izi:egm definitions, raised by the written pleadings and the evidence. The
Part of court shall, whenever feasible, submit the cause upon broad-form
- gz?ge; 7 questions. The court shall submit such instructions and definitions

as shall be proper to enable the jury to render a verdict. The

00056

c:/dw4 /scac/271-279



New Paragraph

Modified
Former
Rule 271

Part of
Former
Rule 278

Part of

Former
Rule 277

00056

Rule 271 Charge ¥¢ [of] the Jyyy [Court]

convenience of the court.]

[2. In all jury cases,] VY[ulnless expressly waived by the
parties, [at the conclusion of the evidence,] the trial court shall

prepare and ift /¢pén /édvyt deliver a written charge to the Jyry
[parties, signed by the court, and filed with the clerk, and the
charge so filed shall be a part of the record of the case.]

[3. The court shall submit the questions and instructions and
definitions, raised by the written pleadings and the evidence. The
court shall, whenever feasible, submit the cause upon broad-form
questions. The court shall submit such instructions and definitions

c:/dw4 /scac/271-279



Part of
Former
Rule 277

Part of
Former
Rule 277

Part of
Former
Rule 277

Part of
Former
Rule 278

Part of
Former
Rule 277

Part of
Former
Rule 278

Part of
Former
Rule 277

c:/dw4 /scac/271-279

placing of the burden of proof may be accomplished by instruction
rather than by inclusion in the question.

4. Inferential rebuttal questions shall not be submitted in

the e,

5. The court may submit a ggestiqn disjunctively when it is

apparent from the evidence that one or the other of the conditions

or facts inquired about necessarily exists. -
6. The court shall not submit othérardvariousghﬁor
different shades of the same question.

7. In any cause in vwhich the jury is required to apportion

the loss among the parties, the court shall submit a question or
questions inquiring what percentage, if any, of the negligence or
causation, as the case may be, that caused the occurrence or injury

in question is attributable to each of the parties found to have

been culpable. The court shall also instruct the j to answer the

damage question or questions without any reduction because of the

percentage of negligence or causation, if any, of the party injured.

The court mav predicate the damage cquestion or dquestions upon

affirmative findings of liability.
8. Fxcept in trespass to try title, statutory nartitionj

proceedings, and other special proceedings in which the pleadings

are ially defined statutes or procedural rules, a shall
not be entitled to any submission of any question raised only by a
general denial and not raised by affirmative written pleading by
that .

9. The court shall not in its charge comment directly on the

weight of the evidence or advise the jury of the effect of their

00057



answers, but the court’s charge shall not be objectionable on _the
ground that it incidentally constitutes a comment on the weight of

the evidence or advises the 5 of the effect of their answers when
W aliSWers when

it is properly a part of an instruction or definition.

Part of 10. Nothing herein shall change the burden of proof from what

Former i

Rule 278 it would have been under a eneral denial.
==—===2.1dVe been under a general denial.]

[COMMENT TO 1990 CHANGE: The -jury charge rules are entirely rearranged to

follow better the order of pr i in the trial court, to provide means
=== 2ELter the order of proceedings

for counsel to assist the court in preparing the charge, to place together the
formal requisites of the charge, and to provide that the charge prepared by

the court be signed and filed prior to objections. The court may modify its

brepared charge as provided by Rule 272(5).]
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Moved to
Rule 271
Para. 2

Rewritten
below in
this Rule
272

Mowved to
Rule 273
Para. 3

Moved to
Rule 273
Para. 4

Moved to
Rule 273
Para. 3

Modified
Former
Rule 272
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Rule 272 Redigiyés [Objections to the Charge of the Court]

TR/ Ehar e /PRALL/ e/ LA/ LIV ] [ $101EA B [ i/ EphrL] [ dpd/ £1 1A
VLER/EhE [ EIEER ] [AVQ/ ERALL P2 [ A [ BAY L/ PE [ e /Y ELPYR/ OE [ ¥ IhE [ E2hdéf [ [ TE
#1’1#7-/ Y/ BAPRLELEA/ LD/ LYie /Y EEDRELIVE [ PAL LIEE/ ¢¢/t‘-¢¢#/ ALY PrvEYE/ FPY
YHELY [ IAFPeetion/ [2nd /4 [YeAsonaple /Live /Siven /Yien /i /VrLdh /1d
EAABIYE / APQ /DY EREAL | POIEELIONS [ YARYEED | DAL SIS [ i [ DY dddried /OF [ Hiié
IS [VALER [ SpieELIons [ ERALL I/ Every / WW#/#/#WM/%/#M
EOALE [ Ik [YELELYG) [ 9% [P8 [RLEEALER /1D [¥Yi@ [EPAE [YEpdriey /In /¢
PYEReyiee [OF [YIE /¢PALE | A1Q | SPPPRIng [ Epunsel] [YEEsre [¥e | Ehdrae /1
YEAQ LD/ HHE/ DArYF 1 1 RILI POBRELIPTE /NPE /30 [ DY EerEed/ ENALL /¢ [ ¢prg it
Y EQA A2/ VALYEA | I THE | EOAE | FRALL/ Avigviigd/ LS/ PAL LGS Aer e/ Yéfdr ¢
YEARIYS/ ¥ihe | EHAYSE/ LD [ HIE /DY Y [ 2/ FAALL | eYAPY £¢ /i /Y AL Lvidd [ on/ g
PPIgELiong/ 1E /WY LELEn /oY [ QIELALE [ $20E /1D [ ¥t [ EOUrY /Y P EEY [ I/ g
PYesdrice /F [EPUngel) [/ PPIeEtions /1p /¥ [Eidyde /and [Eaé [epirilé
YALIAGE /EARLAOH /AT [Vh | LAETYAGA (3% /4 [BRYE [BF |31 [EYanserint /o¢
FLALERARL/ OF | FACES [P/ AODRAL /AR [indn/ E0 / Lng IVAEA/ IR/ ¢ LEAEY | [ EHATL
EORSELLAES /A [PAERICIENE /LT [BE | $xedpLion /1o [E¢ /YALivds /oF /1é
COULE [ EARY SN | /T ERALL /8 /DY SRUER ] [T/ SENSY IS [ Tred ) L/ Lt
YEEPYA] [ YIAL Y0 [ PRV LY [WEKING | BALH / PP IREL LoV [ OY EpEny e/ g/ gt /AL

AR/ DY OPRY [ LINE/ P/ EXFEPELA/ LD/ Ehe /Y ULIAS/ Eey édvi/

[1. The e, prepared the court and filed t to

Rule 271 shall be submitted to the respective parties or their
attorneys for their inspection and the court shall allow them
reasonable time in which to examine and present dbkxtioné to the
charge and to assign error pursuant to Rule 273 ocutside the presence
of the jury.
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Part of 2. Fach party may object to the charge. A party obijecting to

Former

Rule 274 - the charge must point out distinctly the matter complained of and
McDonald v. the grounds of the complaint by an objection that clearly points out
New York : :

Central Fire, the portion of the charge to which complaint is made and is specific

380 s.w.2d

545 (Tex. enough to support the conclusion that the trial court was fully

1964)
Citizens v. aware of the ground of complaint and chose to overrule the objec—
Bowles, 663

S.W.2d 845 tion.

(Tex.App. _
1983, writ 3. When the ining
dism'd) J A
gquestion, definition, or instruction is, obscured or concealed by
Part of voluminous unfounded cbijections, minute differentiations, or numer—
gﬁize]z:u ous unnecessary requests, such objection or request shall be a
nullity.
Part of ‘4. No objection to one part of the charge may be adopted and
gz;2e§74 applied to any other part of the charge by reference only.
New Paragraph 5. The court may modify the charge of the court at any time
before it is read to the jury or as provided in Rule 286.]
[COMMENT TO 1990 CHANGE: To provide procedures and requisites for
objecting to the charge of the court.]
00060
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kepealed
Rule 273

New First
Paragraph

Part of

Former
Rule 272

Part of
Former
Rule 272
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Rule 273 Jyy/sviiigdisng [Preservation of Error In the Charge of
the(kmf

FA¢
Ligne/ /9
Hig /¢ty
Hig/ /44
FEEEALY |
tign /A
gLIERh/ e
by /1%
gHALL/ Y/ m¢¢¢/ $¢lﬁ¢¥¢¢¢/ W/ ABALE/ f¥¢¥\/ $¢¢W PALLY &/ S0d et ione 10/ ﬁﬁi
EOMLLI ¢/ FAYdES

[1. 1 No failure by tgéléourt to submit a question, instruction,

3
or definition, nor any defect therein, shall be a ground for rever-

2. The objections shall be presented to the court in writing
or _be dictated to the court reporter in the presence of the court

and opposing counsel before the charge is read to the jury. All

objections not so presented shall be considered waived. Tt shall be

presumed, unless otherwise noted in the record, that any objections

made by a vere presented at the pro time.

3. The court shall énmmnme its rulings on the objections
before readi the e to the 1 and shall endorse the ruli

on the objections or dictate same to the court reporter on the

record in the presence of counsel.



Rule 273 gJyry/dvnidélong [Preservation of Error In the Charge of
the Court]

Repealed FACH [BAY LS /WY [BYESERE /LD [ YIE [ EPULE /A /Y ERAEEL /WY LV ER | dhddF _

Rute 213 Ligpd/ [FEEIPILISNS] AR [ IASEALLIONS /XD /e /Siven /1o [ ¥ie | DirT ] /W
L /EPALY /AT [ BEVE [EAER /PF /4 [BAXY [ EALYEPES [PY [WAY [YERUSEE 1P /B1VE
BAER/ /4 /XRY /08 [DEPPRL ] | | DAL L eiedte [ FNALL [k /L DAY EA /3 /Y éf
SERLER /D [ AE [ COULE [ AT/ BAILEAR [ ¥ | SPPBELIG [ SOUNSEL / EY | Ayt
LA /ApQ [ PPIEELIOR [WIYIAIA /A [YeAsonAple /e /ALY /e /Padrde /18
SLVER/ LD/ VNG [PAYLIEE/ OF [ VAL LY [ AEXDYVEY B/ EPF [ SAARINAL LN, [ [ R/ Y et
VY /£1EARY [BAILY [T0Y /A0y [/ MieELiong] [QEEIRIELIGNE] /oY [ IASAEEIdris
FRALL/ VR (WAL | PEDAY AL L/ AP/ APAY L/ EY IR/ PALR/ BAL LS 1 3/ DT ELE LB b/ ¥
EPRFES ¢/ Ehdrdes

New First [1. | No failure by thé court to submit a question, instruction,
Paragraph -

or definition, nor any defect therein, shall be a ground for rever-"

sal of a judgment unless the party complaining on appeal made alj

Part of 2. The obijections shall be presented to the court in writing

Former
Rule 272 or be dictated to the court reporter in the presence of the court
and opposing counsel before the charge is read to the jury. All

obijections not so presented shall be considered waived. It shall be
presumed, unless otherwise noted in the record, that any objections

made by a party were presented at the proper time.
Part of 3. The court shall vannounoe its rulings on the objections
Former -

Rule 272 before reading the charge to the jury and shall endorse the rulings
on the objections or di/ctate same to the court reporter on the

record in the presence of counsel.
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art of 4. Obijections to the charge and the court’s rulings thereon

\Former
Rule 272 may be included as a of transcri or statement of facts on

appeal and, when so included in either, shall constitute a record

for appeal of the rulings of the court on the objections.

New Paragraph

d

New Paragraph

idedwreasonable time for the:

a .z ,5' ,_; i “@(ion to submi

party’s cbiections; or

“¥foof on a question to submit fa

.. party with the burden of,

cquestion in writi - subs correct wording to

cure any pil‘r.'t___:_%’ s’objections; \

shall -i- with the court’s

00062
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BB

Vw@mﬁﬁﬁﬁf a question, instruction,
N
R

P i . .
iting shall never be a wdiver of any objection
] ) mmfimamma%&mww
R

New Paragraph

New Paragraph

of any objection or request ghall result solely from ”EE absence of

# ¢
4 V4

ord.

an _express ruling in the rg

¥
Y,
§

.‘b’,

[COMMENT TO 1990 CHAMEE: To place in a singld rule all requisites

&
v

and predicates forf appellate review of errdr in the charge of the

7

ecquest questions, instruc-

court and to eliminate any necessity to,

tions of definitions,in writing for/purposes of appeal
p 7
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Hoyed,t3

Substance
in Rule
273 -

Moved to
Rule 272

Moved to
Rule 272

00064,

RALE/ 2744 | DEABLLISHS 290 Rttt

R/BALEY | SUIELLIIG /1 |4 /C1AYSE [WASE [BOIHE /DAL | ALEEIACLLY /e
PUIRLLISHABIE [PALEEY [P [ 1A% [SYPUnas /BF /Y18 | SEIEELions | IRy /¢t
BIAIIE /48 /8 /4 /SASEEISNS [QEEIRLEIONS |08 | LIZPPACELON] [ S0/ ALHOIE [ SF
At /QREREES | SRIESION |9/ EAATE] 10/ BLEAALISS 115/ VALIPA Wil et i 12
ICATLY [IVETUASR /I [Eh% | SIEELIONEL | VAt /X1 [ SOMBIAIALYG [BAr LS8
SUIELLIONS [ OF [ FERAREIA /AU ION [SEIRLELONS [ 4F [IAEELALEION 2] /IR
YR/ SOIAION/ B V18I AODETIALE | SOAIE | Dbbhr o) 6F | Eoveealed b [VoTitis
vigus/ /WEOUPAEA/ [ SEIELLINES | IIALS] | ALEEEYEREIALIONS ) [ SL ] [obetp onis
UHTAEEARAYY [ YeARRES] [ UG/ DPBRLLION | BF [ EtAREE | SAALL /B [t EeHABTES
WB/ BBIRELLON/ LD/ INE BALE/ BE /| AL SR WY P ABOLBA/ ANd) ABPLISA/ 1
AP/ BENGE [ BAYE/ BE/ L1/ SHAYSR/ BY [ YE &Y St PALY /

[COMMENT TO 1990 CHANGE: The provisions of Rule 274, to the extent

they remain viable, have been relocated to Rules 272 and 273.1]
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Rule 273 [274] Charge [of the Court to be] Read [to the Jury]

Before Argument E @@mpi@\%w ‘@M @g‘%{jﬁ

Former before the argument is begun, the trial court shali read the

Rule 275

[entire] charge to the jury in the precise words in which it y#g
Yrifiep [is completed], including all questions, definitions, and
instructions/yiilEh/ ¥ig/ eourt/vat/givé.

[COMMENT TO 1990 CHANGE: Derived from former Rule 275]
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RALE/273/ | PAAYSE/REAA/ BEESY &/ KA SV

Péz‘lf:dz";z PEfove /1Y [AYSURERE / 18 [oéavn/ /¢M¢/¢¥iﬂ /EPAPE [#HALT /Y2 [ ¥
HHAYSE 1D /e /DS [ Th /B¢ [BARELSE [VPYPE [ IR [WALEA LK [YAE /vy 1/
IeATVALYS (411 [DAEEEISE] [IREIALEIES /A0 / INEEAErions /[YRIER /g

EOALE/HRY/SLVEL
[COMMENT TO 1990 CHANGE: The substance of former Rule 275 has been

remubered Rule 274]
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TRCP 279. [275. ds~w or FElements] Omidgiond(tted] From the

recovery or defense consists of more than one element, if one or

more of such elements necessary to sustain _such ground of recovery

or defense, and necessarily referable thereto, are submitted to and

22 fule 2 72

sufficient evidence to support a finding thereon, the trial court,
at_the request of either party, may after notice and hearing and at

any time before the judgment is rendered, make and file written
findings on such omitted element or elements in support of the

judgment. If no such written findings are made, such omitted
element or elements shall be deemed found by the court in such

manner as to support the -judgment. A claim that the evidence was

legally or factually insufficient to warrant the submission of any
question may be made for the first time after verdict, regardless of

vhether the submission of such question was reguested by the com—

plainant.

[COMMENT TO 1990 CHANGE: Former Rule 279 has been renumbered Rule

275.]
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Repealed

00068

Rule 276 REFUSAL/OY [VipAlfiddrish [Repealed.]

WS/ Arh / IRSUAELIOn/ [ diestion/ [ OF [QEEIRILION [ 18 /1 Ethddted [nd
e /PrYigiong /oF [ 1ie /1AW [dve [Pedh [¢otpTidd [WikA /i /¥he [Er 1AL
Ivdge/y ¢f¢$¢$ /¢ / gAnd/ /¢ [ 3Vidde [ BHALL [ Lidpred [ YIEY Eprh [ TRETSEA] Y
#nd/ $i¢7ﬁ/ Y1/ i | SELIEIATIY | /T8 YH8/ LH 1AL 3/ Miﬁ#/ e/ ¢dng
e/ 71’/1¢¢¢/ FNALL [ éydey s [ YAEY epp [ IVpALEi¢d / ¢$ / f¢ll¢‘ﬁ¢l /1 (#EALLYG [ 1A
VAL /BAYEIGATAY [¥Yi¢ [ DVdde /Viad [WOALELEA [1H¢ /#d0e) [#rd /Siven/ /#rd
EREFPLION | ALIOVERT |47 100 /AR [ ot [ SEEICIALIY S /| BUSN (e Fuged [or
WOALEIEA [ INSPAELION] [ ACSLIPR/ [PF /PEEIRILISHI [V /2D [erdpyséd
FNALL/ PREELALS /A /PLIL/BF | ErEEPLLONE] [AAA) L/ FRALL /2 [ eoreTagiyely
B/ LHAL [ H1e [BAY LY [ARKING [/ &2 [ DY etenEed [ L /AL /A% /DY dney
LivE/ [EAEEPEER (1D [ 11 [YETUSAL [OF [RORLEILALION] [And [YHAE /ALL /i
YERALY SRR /OF 1k [YAVE [PAEh | Spperved] |2 [#0ER /Y oadine /AHATL
ERLILIE [ e [PAYLY /Y ERASELIVG [YAE (e /P [PAVE [ Yi¢ [AELIon [oF [Yii¢
BEIAL [ DVdgE /RSy EPR /¥ EVIweA [VIVAPAY /PYEpPAYING /A [ESYRAL /Y11L /9E
EAEEPLIPTES
[COMMENT TO 1990 CHANGE: Rule 276 was repealed to eliminate the

necessity for submitting written questions, instructions, or defini-

tions as a predicate for ecti a 1 exce as recquired

paragraph 5 of Rule 273.]
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Moved to

Rule 271.

Para. 3

Moved to
Rule 271
Para. 4

Moved to
Rule 271
Para. 7

Moved to
Rule 271
Para. 5

Moved to
Rule 271
Para. 9
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Rule 277 pylatig#ion/ e/ Yii¢/Firy [Repealed.]

TR/ALL /DAY [ ¢3déd [1E [ EPALE [FRALL) [Vnpevey [ E¢a¢Tp1E] [#Apniy
PHE /EAABE VPP (VY PARTEAT [ DABEL LGRS | /TR [EPUFE [EPALL / BMOHEY [ PUeth
INSEPACLIons /Ard | Qe IALYIovs /48 | FAALL /¢ [ BYPRRY: [ | EAPLE [ i [ BUtA
LR/ YEPALY A/ YEYAIEL/

THESYERLIAL [YEAELAT [ AASEEISNS [ ERATT [ VOL /108 [ PUBRLLEER [ 1 [ ¢
FAYaE/ | IThE [DIAEING [ PF [4¢ [ AAAEN/ BF [ BXPPE /HaY /¢ [ deeptplidlied /by
IR EANELIone [ YRYNRY | YARA/ Y [ NG TVELOR/ L/ Yig/ hhed L 1evid

TR /ARy [¢duse /1A [YRIER [ ¥e [ DAXY /18 [YERALYEA /40 /Appey ELn /¢
Ipds [Anopg /e /PAYLIdE (V¢ /EPArE [EFATL /PABRLE /& [RAgEEIeh /¢F
BABSLIOTS [ IPAALY LI /AR /DA EETEASE] [ 1E /#1Y) [F [¥0e [vsaligencs [oF
EAASALIONS 33 [ ¥IE/ LSS [HAY /R | LAY [ SRASEA/ Tt/ SEEAF Y ENeEE/ BF | DY
1IN /RASELLON / 18 | RLEY TPALAVIE [ ¥D /380 [ OF /08 [ DELEPNE [ TOAPA /1D /YRy
Pedn/ CATBABIES | [THE/ EPAr L/ BRALL ALEP/ IHSLPREL/ Yhe/ DYy /¥ b/ Adveey [ Hig
QARAGE | RASFLIPT | BF | RASSEIPTS [WILAPAL | ARY /¥ ERALLION [Pt dvse [ oF [Hih¢
PRYELAGE [oF /Yiedlidendd /oY /EMMEALIon/ [IE [ANY] /PE [¥hE /DY EN
Indired/ | I THE | E0ArE [Hay [P eAieare /¥ii¢ | Addade | Aigerion / oF [ duddLisrs
o/ AEEIYRAL IV EIPATYdE/ PE/ LIABLILEY /

The /EPArE /WAy [PABRIE /4 /RAestion [ ALEIVRELIvELY [vipgn /1L /1
APPALENE [ Ex o/ EAd / ¢ﬁ¢¢ﬂ¢¢ TYRAE [ PRE/ OF [ A | SYREY | BF [ ¥Yit [ ¢PPALE LT
PF / EACLR/ IAALY ¢4/ APPAL /gt eEEAY ITY | X1 EEES

The [EBArE [EHALL /YSE /10 [ 1LE [EAAYSE [ EORUEHE /ALY ELLLY [P [HYh
VRLGIE [F [0 /YIRS [ BF [ARVIEE [X0E [ IVLY | DF [¥0e | SEERLE [OF [ ALY
AREREL B/ AL /YR [ EPULLS & | ARV e [ EHALL [ 1PE /Y8 | PPIEELIoVApIE [P /11
SYPURA [ HAAY /1L [ INEIAPREALLY | SPRSLIALEE |4 [ EOURERE /PP / LY [ VELBAL [ E
YHE/EVIASRER/ OF [ ARV LdEE [ YN/ DAY/ PE/ V| T FREL/ BE/ ERELY A WEY £/ Vg
1L/ 18 BYSPEY LY/ A/ AL/ BE/ A1/ IAEEYAEL ISR/ Bf | AEELALE LIPS



[COMMENT TO 1990 CHANGE: The provisions of former Rule 277 have to
the extent they remain viable been relocated to Rule 271.]
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Moved to
Rule 271
Para. 3

Moved to
Rule 271
Para. 8

Moved to
Rule 271
Para. 10

Moved to
Rule 271
Para. 6

Repealed

Repealed

Rule 278 SYIAAION /SF /DAPstiong/ /PEFIfiLiong] /and [Trstivetions
[Repealed]

Thg/ERArE/EHALL | BABRLY [ YAe | dAgEL 1Y) [ Nt Iovis /AR / dEE LT
Ligns /i /e /600 /oY ovided [\ [PAIE /2771 [VALER [0 ¢ [YA1EeR [0 [Hhé
VELLEEh /DIeAALIGS /And [1ii¢ [EVIddyed) | [PAEEE /I [Ydsvass /1 /Y
LILIe! | $EADAEDYY /DAY LILION [EY SetddIvgd] /AP | PAEY [FPREIAL [PY PEttdt
17 /10 [VALEA [ E08 [DIEAALYGHE [40e [SPREIALLY [QEELIGA [ f | #EALULES /BY
BYOCERAYAL/ ATER] | A BRELS [ FALL/ oL/ Yk SRELL ISR/ Lo/ At | BVpsti 101/ BF
ARy /RALELIPN [YALEEA [PRLY [ /4 /SEreYAL |PEPIAL /27 / Vi¢¢ [YALEgd [Py
AEFIYHALLVE [V LY LeTh /DISAALYG [\of VAR /BAYEY/ [ [VOYRIYS [y ein [ #AALT
EIANGE /e [PArAER /OF [EYPRE [ EY 0 [YHAE [ LE [NPAIR /YAy ¢ [Péeh [ Widey /4
SENAYAL /QEALALL | /R [ SVRLRENE [ EAALL [HPY (8 [YEVEredd [Pecaised [PF [V1¢
FALIVYE /¥ | BAPRLE [ SERGY /AP [ VAY 1pUs [D1dEEE oY /QLIERYERL [ FAAEE [ PE
PAE/ S/ DASELION/ | [ FALIVY &/ YD/ BABRIL A/ DASFEION/ FRALL/ IPL /| P
A /SEOU [ EBF [YEVEY AL [BF [11¢ | AASHEnY/ [ihleds [ 1td /BAptisgion/ /1A
PUPSLANLIALLY [EPYY ey /VorRivd/ [Vds [Pedn [ Yedudered [ Ivi /Yy 1tivg /21d
Yendeyd /iy | ¥ie /BAY Y | ¢OTBTALRING / OF / i / BVASuriL /ey o i) [Vevgdt
B 1 [LHRL | SPISEL LN/ 15 | St/ EALIWYS | SHALL/ BAL ISR 10/ SASh/ Yespatt [ 1E
e /diggtion /18 /one /Y ELIEA [Vioh/f [ ¥i¢ | PPPPEING [ BArEY/ [ /FALIEE /D
ALY/ A/ AEEIAILION/ Y | IAEEYAELIoN/ ARALL [eL /¢ | Atdned/ 4 /Sy pind/ Fe¥
YEVEYEAL/BE [ ¥18 [ TVAGIERE [ WATSEE /4 | SAPLARLIALLY [PV YREL [ AETIRIL IS
BF [ LYgEIagLion /as [Peer /¥edigsted /Ih /WY ILIVd | 31d [ LEndgred [y [ Hi¢
VALY [ ¢rOIALAITG/ L/ e/ BVASHEni/

[COMMENT TO 1990 CHANGE: _The provisions of former Rule 278, to the

extent they remain viable, have been relocated to Rule 271.]
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00072

TRCP 279. Phigsigvis/Fron/ ¢/ iidrasd

[Repealed]

Vot /AppEAL /A1L | IV AEPEnaeny. /Sy divids | oF [ YEEOVEYY /Y [ PF [ A¢fdyde
TOL /¢PRETNSIVELY [ S LABLIAREA /Vindey /Y [ £V IQdyde /A /1 / ¢i¢#¢¢¢ /9%
VISR /1 [SARIELE /BT [YPAUBELAR [AYE [VALYERS [ VAN /4 /Srovnd /of
YEEPVEYY | PY [QELETEE [ EONSLIELS [ PE [WpYE [ YNAT /P [ 1EwERES /1 | P [ DY
HOPR/PE /#AE ELERAIES [VLResiry [t | BUFLALA /EAEA | SEAUAR / PF /Y édpvery
BF Q¢ dried] | AP [ vededERr L1 / ###ﬂ#/ EREYEED] [ AV fBABRILLEA/ 6 | A
EPURA/ Y [ e/ IVEY ] #0Q/ PRE/ Y [1PYE/ P/ B/ ST RS S/ A &/ I EAA, FY oh
Yhe /ErAYSE] [YIEADAL /Y ERNEEL [ BF [ SUIEELIONS /AP [ idre /18 [ EAEHYALTY

- PULEIEIANE [ EV IR /1P [ENPBPYE /R [ ELYALYS / PHRYAONS [E08 [ HIAL [ttt

AL/ LR /Y EAALEL [ OF | SLEREY [BAYEY ] WY/ AELLY [NBLIEE [ APA /YAy Ivig / A/ AE
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Action on insurance policy which cov-
ered loss of house if caused by wind or
hurricane but not if caused by tidal wave,
high water or overflow, whether wind
driven or not. On a jury verdict the 130th
District Court, Matagorda County, G. P.
‘Hardy, Jr, J., entered judgment for the
‘insured, and the insurer appealed. The
‘Austin Court of Civil Appeals, Third Su-
preme Judicial District, Matagorda County,
reversed, 374 SW.2d 767. On further ap-
peal the Supreme Court, Culver, J., held that
testimony of a neighbor that he drove on
'a peninsula about one mile from plaintiffs’
-use and shortly after that the house was
w.ound destroyed was sufficient to sustain a
'jury finding that the house was destroyed by
hurricane, and not by tidal wave,

:‘ Judgment of Court of Civil Appeals
::eversed; judgment of trial court affirmed.

oo
A Insurance &=2429.1(9)

f;% Testimony of neighbor that he drove
;Bn peninsula about one mile from plaintiffs’
_house and shortly after that plaintiffs’ house
Was found destroyed was sufficient to sus-
‘hm jury finding that house was destroyed
by hurricane, and not by tidal wave, in ac-
;§on on insurance policy which covered
wind but not wave.

[

X Appeal and Error €=758(3)

“‘ Points that court erred in overruling
defendant’s motions for instructed verdict
d judgment n. o. v. and in entering judg-
Bent on jury’s verdict because there was
i_ﬂuﬁicient evidence that damage was caus-
“E 380 S.W.20—35

ed by wind and not by water were not
applicable to granting of new trial after
entry of judgment and, in court of civil
appeals, raised only question of legal suffi-
ciency of evidence or point of no evidence,
and not that findings were against great
weight and preponderance of credible evi-
dence.

3. Trial €=366

Under rule that claim that evidence
was insufficient to warrant submission of
issue may be made for first time after ver-
dict, objection to submission of special is-
sue on grounds of no evidence and insuffi-
cient evidence to warrant submission and
that submission was against great weight
and preponderance of evidence raised only
point of no evidence. Rules of Civil Pro-
cedure, rule 279,

4. Trial €366

Defendant’s objection to instruction
“because such issue in its present form
puts an improper and onerous burden on
the defendant” was obscured by many for-
mal, unfounded and trivial objections and
was too general, Rules of Civil Procedure,
rule 274,

Harris, Salyer & Huebner, Bay City,
Hill, Brown, Kronzer, Abraham, Watkins
& Steely, Al Taylor, Houston, for petition-
er.

Bryan & Patton, Julietta Jarvis, Houston,
for respondent.

CULVER, Justice.

Petitioner, McDonald, brought this action
against New York Central Mutual Fire
Insurance Company to recover for the de-
struction of his house located in Matagorda
County under the terms of a policy of in-
surance issued by that company. The poli-
cy covered loss caused by wind and hurri-
cane but excluded loss caused by tidal wave,
high water or overflow, whether driven
by wind or not.
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The jury found that the winds of the
hurricane directly and proximately caused
the loss and damage; that the loss was
not caused by tidal wave, high water or
overflow whether driven by wind or not
and that the loss did not result from the
combined action of the wind, tidal wave,
high water or overflow. Based on this
verdict the trial court entered a judgment
in favor of McDonald and against the In-
surance Company. The Court of Civil Ap-
peals reversed and rendered judgment that

.McDonald take nothing, holding that the

jury’s findings failed to be supported by the
evidence. 374 S.W.2d 767. From a review

-of the record we reach a conclusion to the

contrary.

‘Admittedly the house was totally de-
stroyed at some time during the passage of
Hurricane Carla through this area in Sep-
tember of 1961. It was one of the most
destructive storms that has visited the
Texas Coast so far as property loss is con-
cerned.. Mr, McDonald left his house on
Saturday morning, September 9th, and
when he returned on Wednesday, the 13th,

the house was gone. The evidence bearing

on - the loss is circumstantial. The only
testimony was given by Mr. and Mrs. Jen-
sen who lived nearby and rode out the
storm in a concrete building. The re-
mainder of the evidence consisted of maps
and official records and reports.

McDonald’s house was located on Turtle
Bay about 6 feet above water level at mean
low tide and was supported on pilings ap-
proximately 4 feet above the ground. Tur-
tle Bay, so-called, is a rather long, narrow
inlet generally about a mile in width ex-
tending in a northeasterly direction from
Tres Palacios Bay, a much larger body of
water. Palacios Bay in turn forms a small
and the upper part of Matagorda Bay,
which is some 15 miles in width. Between
Turtle Bay and Tres Palacios Bay there
extends a long narrow peninsula almost the
entire length of Turtle Bay. Mr. Jensen
lived and grazed cattle on the land former-
1y the site'of Camp Hulon west of the town
of Palacios. McDonald’s house “was lo-
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cated on the west side of Turtle Bay di-
rectly across from Camp Hulon.

On Sunday, September 10th, Jensen and
his wife made several trips down this
peninsula to move his cattle back from the
water’s edge where they had drifted or
were blown by the wind. On the morning
of that day he went to the end of the long
peninsula and found that the water level
was 18 inches to two feet over mean low
tide. At that time he could not see across
the bay on account of the rain. In the
afternoon he made two similar trips for

-the same purpose and found the conditions

the same as they existed at the time of the
first trip. In his opinion the wind was

.blowing from the northeast at the rate of

100 miles per hour. On the morning of the
following day, Monday, September 11th, he
drove his car out on the peninsula but could

.get no further than the narrowest part

of the peninsula which was about a mile
from the tip end. Theé elevation at that
point is about the same as that across
Turtle Bay where the insured property was
located. At that time Jensen still could
not see across the bay. According to him
the wind velocity had increased to about
150 miles per hour. Between 3:00 and 4:00
o’clock that same afternoon he made an-
other trip out on the peninsula. At that
time the lull came and lasted for about 13
minutes. The rain ceased and he could sce
across Turtle Bay. McDonald’s house wis
gone and all he saw were the high line
poles along where the house had stand.
After the lull the water began to rise rapii-
ly and he and his wife hurried back to tiie
safety of the concrete refrigeration build-
ing. Mrs. Jensen accompanied her hus-
band on his last trip on Monday and also
looked across the bay approximately a hali
mile to the location of the house and suw
nothing standing but the poles.

Introduced in evidence were varicus
official reports, charts and maps from the
United States Weather Bureau and the
United States Corps of Engineers, It
seems to be undisputed that at all times b~

Wl
_fore the eye or center of the storm reachc!
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the Palacios area the wind was blowing
from a northeasterly direction. After the
eye passed inland, due to the counter-
clockwise motion of these hurricanes, the
wind was reversed and in the Palacios area
blew in the opposite dircction. The data
introduced in evidence showed that-the

leading edge of the eye reached Port
Lavaca, some 20 miles southwest of the

Palacios area between 3 and 4 p. m. Mon-
day, the 11th. In advance of the eye many
stations along the Coast that morning re-

ported the highest recorded wind velocity.-

A peak gust of 170 miles per hour was
estimated at Port Lavaca. Gusts of 150
miles per hour ‘were estimated at other
nearby points. Sustained winds were re-
ported at more than 115 miles per hour at
Matagorda, which is about 15 miles east of
Palacios.

The Insurance Company counters with a
report from the Palacios Federal Aero-
nautics Authority station, which recorded
that the wind was from the north and
northeast on the 10th and that the highest
wind observed on that day was up to 48
miles per hour. But the last observation
was made at 5:58 p. m. on that day and the
station was abandoned shortly thereafter,
The report did show that from the be-
ginning of that day the wind was more or
less steadily increasing in velocity.

[1]. So far as the high tides and wind-
driven water are concerned the Weather
Bureau at Galveston gives a report on the
peak flooding at various points along the
Texas Coast. The information was col-
lected from all available sources but mostly
was obtained from the Army Corps of En-
gineers. According to this report the peak
tide at Port Lavaca was 16.6 feet above
mean sea level. Of course to determine the
depth of the water above ground at any
point the ground elevation must be sub-
tracted. At Port O’Connor the peak was
1415 and at Palacios 15.4. However, at
these points the height of the tide was as-
certained from an observation of the high-

water mark. The report does not profess
to determine when the peak was reached.
Unquestionably, all of this area was flooded
by hurricane-driven water, but we may
reasonably infer from the evidence before
us that the flooding of this area took place
in the second phase of the hurricane after
the center had reached the area and after
the ensuing lull
wind was blowing from the northeast and

was calculated to blow water from Turtle -

Bay toward the southwest and away from
McDonald’s house. There were no bodies
of water northeast. The Insurance Compa-

ny lays much stress on the statement made-
" by Jensen that on the occasion of his last

visit down the peninsula to- round up his
cattle early in the afternoon on Monday
and before the lull, he watched big waves
in the bay “easily 15 to 20 feet high”. Cer-
tainly he was not talking about any waves
in the narrow Turtle Bay, but out into Tres
Palacios and Matagorda Bays. Had those
waves been sweeping toward the peninsula
and toward the property in question, it
would seem that Jensen and his ‘wife and
automobile would have been swept away.
The Company argues that waves always go
toward the shore, but with a gale blowing
from the northeast at the rate of 100 or
more miles per hour, it would naturally
be inferred that the water was being blown
upon the shores around Port O’Connor and
the Matagorda Peninsula. The point
where Jensen was standing when the wind
ceased blowing and the rain stopped, and
he could see across Turtle Bay, was about
the same elevation as the location of Mec-
Donald’s house on the other side of Turtle
Bay. In other words we believe the evi-
dence to be conclusive that if on the day
previous and at 4:00 o'clock on Monday
afternoon the witness could have driven his
car out on the peninsula to a point a little
to the south of and about a mile from Mec-
Donald’s house, there had been no flooding
or wind-driven waters up to that time
which could have destroyed the house. We

hold, therefore, that the foregoing jury

findings are supported by evidence.

Up until that time the -
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[2] The insurer brings forward as a
cross-point that, in the event we should
agree that there is evidence to support the
jury’s findings that the house was destroyed
by wind and not as a result of wind-driven
water, the cause should be remanded to the
district court for a new trial since a finding
of no evidence by the Court of Civil Ap-
peals includes necessarily a finding of in-
sufficient evidencel However, the insured
does not raise in the Court of Civil Ap-
peals the point of “insufficient evidence”
to support the jury findings or the point
that the findings are against “the great
weight and preponderance” of the credible
evidence. Its points are premised on the
proposition that the Court erred in entering
judgment on the jury’s verdict and corre-
spond to the grounds appearing in its
amended motion for new trial. The points
are in the following form:

“The Court erred in overruling de-
fendant’s motions for instructed ver-
dict and judgment n. 0. v. and in enter-
ing judgment on the jury’s verdict
because there was insufficient evidence
that the damage to plaintiff's beach
house was covered by the policy sued
upon in that there was insufficient evi-
dence that the damage was caused by
the wind and insufficient evidence that
it was not caused by water or the
concurring action of wind with rising
water and wind driven water.”

The points do not seek relief from the
jury findings on the ground that they are
not supported by sufficient evidence or that
they are against the great weight of the
evidence, but relate only to the type of
judgment that the Court entered. They are
not applicable to the granting of a new trial
after the entry of a judgment. We there-
fore hold that the points in the Court
of Civil Appeals above referred to only
raised the legal sufficiency of the evidence
or the point of no evidence. Houston
Maritime Association v. South Atlantic &

Gulf Coast District, LLA., Tex.Civ.App,
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367 S.W.2d 705, no writ, 1962; Calvert, 38
Texas Law Review 361.

Further praying in the alternative that
the cause be remanded, the insurer asserts
that it specially pleaded the exclusion
clause of the policy and therefore the
burden of proving a loss from a hazard in-
sured by the policy and not excepted by the
exclusions should have been laid upon the
plaintiff. Coyle v. Palatine, 222 S.W. 973

(Tex.Comm.App.1917) ; Shaver v. Nation-

al Title & Abstract Co., 361 S.W.2d 867,
(Tex.1962).

This has reference to the form of Special
Issues 2 and 3, No. 2 reading as follows:

“Do you find from a preponderance
of the evidence that tidal wave, high
water, overflow, whether driven by
wind or nmot, * * * directly and
properly caused damages to plaintiff’s
house on the premises in question on or
about September 11, 19617

Number 3 followed the same form read-
ing:

“Do you find from a preponderance
of the evidence that the loss and dam-
age to the house of the plaintiff, J.
Sims McDonald, was a direct and
proximate result of the combined ac-
tion of the wind of Hurricane Carla
and tidal wave, high water or overflow,
whether driven by wind or not?”

Rule 274 provides that the objecting
party must point out distinctly the matter
to which he objects and the grounds of his
objections, and where the same are ob-
scured or concealed by voluminous unfound-
ed objections or minute differentiations, the
objection shall be deemed to be waivad.
The matter will bear a somewhat extended
discussion.

The first Special Issue rcad as follows:

“Do you find from a preponderance
of the evidence that the winds of Hur-
ricane Carla, on or about Septemicr

.l. Barker v. Coastal Builders, 153 Tex. 540, 271 S.w.2d 798.
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il, 1961, diréctly and proximately
caused loss and damage to the house
on the property in question?”

To this issue the insurer objected on ten
numbered grounds:

“(1) Because there is o evidence to
warrant or support the submission of
Special Issue No. 1; :

“(2) Because there is insufficient
evidence to warrant or support the
submission of Special Issue No, 1;

“(3) Because the submission of
Special Issue No. 1 is against the great
weight and preponderance of proba-
tive evidence adduced in this case;

“(49) Because such issue in its pres-
cnt form consists of a judicial com-
. ment on the weight of the evidence;

“(5) Because such issue is assump-
tive and presumptive;

“(6) Because such issue amounts to
a general. charge in a special issue
case;

“(7) Because such issue is an irrele-
vant and immaterial issue in this case;

“(8) Because such issue in its pres-
ent form puts an improper and onerous
burden on the Defendant ;

“(9) Because the pleadings as relied
on by the Plaintiff do not warrant or
support the submission of such issue;

“(10) Because the said Plaintiff, not
having borne the burden, no fact issue
of any kind has been made to go to the
Jury, and the Court is again moved to

"sustain Defendant’s Motion for In-

“structed Verdict at the end of Plain-
tiff’s case and at the end of the whole
case.”

‘[3] The first three objections raised
only the point of no evidence, Rule 279
provides that a claim that the evidence was

”

% Texas-Mexico Railway Co. v. Bell, Tex.
.. Civ.App.1937, 110 8.W.2d 199, no writ;
Parker . Jones, Tex.Civ.App.1939, 130

insufficient to warrant the submission of
an issue may be made for the first time
after the verdict. As they relate to the first
special issue the last seven objections, so
far as we can observe, had no validity
whatever, It could not be contended in
good faith that this issue was on the weight
of the evidence; that it was assumptive or
presumptive; that it amounted to a general
charge; that it was irrelevant and immiate-
rial; that it placed an improper burden on
the defendant or that it was not supported
by the pleadings. :

[4] The same ten objections were
leveled to Issues 2 and 3 as well as to Issues
4, 5 and 7 which inquired whether one Me-
Glathery had filed a sworn proof of loss
with the Insurance Company; whether
McGlathery was acting as agent for Mec-

Donald and what was the actual cash value .

of the property in question. In-each of

these issues the burden of proof was prop- -

erly placed upon the plaintiff. The ob-
jection raised by the insurer indiscrimi-
nately to all issues was “because such is-
sue in its present form puts an improper
and onerous burden on the defendant”,
Similar objections ‘have been held by
Courts of Civil Appeals to be too general to
direct the trial court's attention to any er-
ror in the charge? It certainly does not
as clearly state the nature of the error as
the insurer does in its brief filed here in the
following language

“The form of this issue as submitted
places the burden of proof on the de-
fendant, rather than on the plaintiff,
and allows the jury to find, in effect,
that the loss is covered by the policy if
the evidence is equal”’

If the objection had been presented to the
Court in those words there could have been
no doubt as to its meaning, But whether
or not the objection as presented is too
general to merit consideration, we never-
theless say that it is obscured by many

- 8.3.24- 1072, no writ; Karotkin . Furni-
ture Co. v. Decker, Tex.Civ.App.1930, 22
8.W.24 703, affirmed 50 S.W.24 7953,
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formal, unfounded and trivial objections.
Rule 274,

The late Chief Justice Alexander, in
speaking of the reason for the adoption of
this rule, had this to say: “It is believed
that. an objection that is concealed in a
mass of immaterial and -untenable objec-
tionss, is as effectively smothered and con-
cealed as one that is counched in veiled and
uncertain language.” Evidently - counsel
presented to the trial court the same set of
stock objections to each and ail issues with-
out any consideration of pertinence or valid
relationship. The great majority of them
had no‘legal application and admittedly
pointed out no error. In our opinion it
does not appear that as to Issues 2 and 3
the trial court was made fully cognizant of
the complaint that the burden of proof was
cast-upon the defendant rather than upon
the: plaintiff but nevertheless deliberately
chose to submit the issue in the form which
placed the burden upon the defendant.

':For the <f6fégoing reasons the judgment
of the Court of Civil Appeals is reversed

and the -judgment of the trial court is
affirmed, -
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CITIZENS STATE BANK OF DICKIN-
SON, Texas and Citizens State Bank of
Dickinson Texas, Independent Executor
of the Fagans Dickson, Deceased, Ap-
pellants, . ~.

v.
3\
LR. BOWLES, Jr., Trustee, Appellee.
Ne. A14~82-29SCY. r

Court of Appeals of ‘féxas,
Houston (14th Dist.).

Sept. 29, 1983.
Rehearing Denied Nov. 23, 1983.

Purchaser brought action against exec-
utor-vendor, alleging breach of contract,
fraud, and violation of Deceptive Trade
Practices Act. The District Court, Galves-
ton County, Ed. J. Harris, J., entered judg-
ment on jury verdict for purchaser, and
executor appealed. The Court of Appeals,
Ellis, J., held that: (1) purchaser had au-
thority, in capacity as trustee, to bring ac-

tion on behalf of trust property; (2) judg- -

ment was properly rendered against vendor,
individually, though original petition named
it in its representative capacity as executor;
(3) vendor was not entitled to judgment
notwithstanding verdict; (4) evidence of
probative force supported finding that ven-
dor violated Deceptive Trade Practices Act;
(5) objection to jury charge requesting de-
termination of reasonable market value was
not sufficient to preserve error; (6) fair
market value of property was properly de-
termined over course of several months in
which alleged wrongful facts occurred;. 4]
vendor was not entitled to submission of its
special issue which was not significantly
distinet from that submitted; and (8) award
of $350,000 in exemplary or additional dam-
ages was not excessive.

Affirmed.

1. Trusts &257

While gernerally in suits involving trust
property, both trustee and beneficiaries
should be made parties, exception occurs

where, by terms of trust, power to litigate
concerning such property is expressly con-
ferred upon trustee. Vernon's Ann.Texas
Rules Civ.Proc., Rule 39.

2. Abatement and Revival-s=27—
Parties &18

Vendor was not entitled to abatement
and leave to add parties, where purchaser,
who brought suit in capacity as trustee, was
expressly authorized by trust agreement to
prosecute any claims or lawsuits affecting
trust property, so that trust beneficiaries
were not required to be joined to accom-
plish just adjudication. Vernon’s Ann.Tex-
as Rules Civ.Proc., Rule 39.

3. Parties ¢=95(6)

General rule that defendant who has
answered or appeared in case is charged
with notice of subsequent amendments to
plaintiff’s petition without necessity of new
citation applies to amended pleading com-
plaining of present party in additional ca-
pacity.

4. Judgment &=244

Judgment rendered against bank, indi-
vidually, was proper, where bank - was
named in original petition in its representa-
tive capacity as independent executor and
bank did not claim that it was not before
court at time petition was amended to name
bank in its individual capacity or that it did
not timely receive copies of amended plead-
ings pursuant to rule. Vernon’s Ann.Texas
Rules Civ.Proc., Rule 72.

5. Judgment ©=199(3.5) :
If there is any evidence of probative
force upon which jury could have made
findings upon which judgment is based,
court does not err in overruling motion for
judgment notwithstanding verdict.

6. Judgment ¢=199(3.2)

In ruling on motion for judgment not-
withstanding verdict, court must review
record in light mogt favorable to jury find-
ings, consideting only evidence and infer-
ences which support them, and rejecting
evidence and inferences contrary to finding.
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7. Judgment €=199(3.5)

Executor-vendor was not - entitled to
judgment notwithstanding verdict, where
evidence demonstrated that executor’s vice-
president and trust officer did not inform
purchaser of third party’s option to. pur-
chase regarding subject property at any
time during negotiations for its sale, that
purchase option was not filed of record. at
time earnest money contract was executed,
and that executor represented that it had
power to convey property in its entirety.

8. Consumer Protection =32, 34 )

To support judgment based on violation
of Deceptive Trade Practices and Consumer
Protection Act, plaintiff must be consumer
of “goods” and show that he has been ad-
versely affected by any of false, misleading,
or deceptive acts or practices declared un-
lawful in Act, such as representation that
agreement confers or involves rights which
it does not have. V.T.CA., Bus. & C.
§§ 17.41-17.63, 1745, 1746. -

9. Consumer Protection &=8

In purchaser’s action against executor-
vendor, evidence that executor represented
that agreement for purchase of real proper-
ty conferred or involved rights it did not
have supported finding that executor vio-
lated Deceptive Trade Practices and Con-

‘sumer Protection Act. V.T.CA, Bus. & C.

§§ 17.41-17.63, 1745, 17.46.

10. Appeal and Error &=1078(5) ’

Points of error which appellant did not
brief with respect to overruling of its mo-
tion to disregard answers to special issues
and objection to special issues were waived
on appeal. Vernon’s Ann.Texas Rules Civ.
Proc., Rules 418, 418(e).

11. Trial =279 \
Objection to charge does not meet re-

quirements of rule that party point out -

distinctly matters to which he objects and
grounds of his objection unless defect relied
upon and grounds of objection are stated
specifically enough to support conclusion
that trial court was fully cognizant of
ground of complaint and deliberately chose
to overrule it. Vernon's Ann.Texas Rules
Civ.Proc., Rule 274.
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12. Appeal and Error =231(9)

In purchaser’s action against executor-
vendor, vendor’s objection to charge which
asked jury to determine reasonable market
value of property on grounds that it did not
“present the legal requirement to determine
a measure of damage,” was not sufficient
to preserve error. Vernon’s Ann.Texas
Rules Civ.Proc,, Rule 274.

13. Consumer Protection ¢=40

Fraud e=59(1) '

Vendor and Purchaser &=351(3)

In purchaser’s action against executor-
vendor alleging breach of contract, fraud, .
and violation of Deceptive Trade Practices
Act, determination of fair market value of
property over three-month period, rather
than on specific date, was proper, as acts
allegedly committed occurred during course
of several months. V.I.CA, Bus. & C.
§§ 17.41-17.63.

14. Appeal and Error &=181

Objection which was not asserted in
trial court was waived for purposes of ap-
peal.

15. Trial e=351.5(4)

In purchaser’s action against executor-
vendor alleging breach of contract for sale
of real property, refusal to submit special
issue tendered by vendor was not error, in
light of lack of significant distinction be-
tween issue which was submitted and that
tendered. '

16. Appeal and Error ¢=1062.2 '

Case will not be reversed where trial
court has failed to submit other and various
phases or different shades of same issue.

17. Appeal and Error 1079

Where executor-vendor failed to
present coherent argument to support
claims that trial court erred in overruling
his special exceptions to purchaser’s petition
and in allowing purchaser to present im-
proper and inflammatory evidence, provid-
ed no applicable authority, and made little
or no reference to record, vendor failed to
comply with governing rule and thus
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waived points for purposes of appeal. Ver-
non’s Ann.Texas Rules Civ.Proc., Rule 418.

18. Appesl and Error <1004.1(10)

Generally, in absence of affirmative
showing of bias or prejudice, jury finding in
exemplary or additional damages will not
be disturbed based on ground of excessive-
ness if there is any probative evidence to
sustain award.

19. Consumer Protection &40

Jury finding of $350,000 in exemplary
or additional damages for vendor’s violation
of Deceptive Trade Practices Act was based
on probative evidence, and in absence of
affirmative showing of bias or prejudice,
was not excessive. V.T.C.A. Bus. & C.
§8§ 17.41-17.63, 1745, 17.46.

Charles R. Hancock, Dickinson, for éppel—
lants. i

Frederick J. Bradford, William T. Little,
Otto D. Hewitt, III, McCleod, Alexander,
Powel & Apffel, Galveston, for appellee.

Before J. CURTISS BROWN, C.J., and
DRAUGHN and ELLIS, JJ. .

OPINION
ELLIS, Justice.

This is an appeal from a judgment in
favor of L.R. Bowles, Jr., Trustee (appel-
lee). The original suit was filed against
Citizens State Bank of Dickinson, Texas
(appellant) in its capacity as Independent
Executor of the Estate of Fagan Dickson,
alleging breach of contract, fraud, and vio-
lation of the Texas Deceptive Trade Praec-
tices Act. Appellee subsequently amended
his petition to include appellant bank in its
individual capacity. After trial to a jury,
the court entered judgment against appel-
lant, both in its individual and representa-
tive capacities, for actual damages, addi-
tional damages, and attorney’s fees based
on the Deceptive Trade Practices Act. We
affirm.

We summarize the facts for clarity.
Upon the death of Fagan Dickson in 1977,
Citizens State Bank of Dickinson, Texas

assumed the duties of independent executor
of Dickson’s estate in accordance with his
will. The estate included the “Fagan Dick-
son Ranch,” a 359.5 acre tract of land locat-
ed in Burnet County, near Marble Falls,
Texas, which is the subject of this lawsuit.
Prior to his death, Fagan Dickson was in-
volved in litigation with his divorce attor-
neys concerning their legal fees. This mat-
ter was still pending when he died. In
December of 1978, appellant bank, repre-
sented by Robbye Waldron, a vice president
and trust officer, entered into a settlement
agreement with Dickson’s attorneys. The
bank agreed to pay the attorneys $20,000 in
cash and to convey to them an undivided
one-hundred acre interest in the “Fagan
Dickson Ranch.” In addition, appellant
bank and the attorneys executed a Sale and
Partition Agreement, which provided that
the attorneys would have a purchase option,
or right of first refusal, to the entire 359.5
acre tract of land, if anyone made a bona
fide offer in writing to pay $1,000 or more
per acre for the entire tract. The agree-
ment further provided that if the attorneys
chose to exercise their right of first refusal,

they would be obligated to complete the

transaction on the same terms and condi-
tions contained in the contract submitted by
the prospective purchaser. The settlement
agreement was filed of record in Travis
County, Texas in January of 1979, but was
never filed in Burnet County. The Sale and
Partition Agreement was not recorded until
December 28, 1979.

In August of 1979, appellant bank decid-
ed to sell the Dickson property, and contact-
ed appellee, a Marble Falls resident, who
had earlier expressed an interest in acquir-
ing the land. After conferring by phone
with Mr. Waldron, appeliee and his attorney
prepared and submitted an earnest money
contract. This document was subsequently
redrafted to reflect certain changes re-
quested by appellant bank. The contract
was signed by Waldron and sent to appellee
for his signature. Appellee signed the con-
tract on October 19, 1979, and returned it to
Waldron, along with a $20,000 deposit.
While the earnest money contract contained .
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no reference to the outstanding interest
held by Dickson’s divorce attorneys, nor to
any right of first refusal, appellee admitted
that Waldron had informed him of the at-

‘torneys’ outstanding interest, However, he

testified that Waldron had assured him that
the owners of the outstanding interest
would join with appellant bank in convey-
ing the property, and that only one earnest
money contract was needed, with appellant
bank designated as the seller.

After the earnest money contract was
executed, Waldron informed Dickson’s at-
torneys, who then notified him by letter
that they intended to exercise their option.
On November 21, 1979, Waldron_wrote the
attorneys, agreeing to execute the neces-
sary documents to sell them the “Fagan
Dickson Ranch.” Waldron also wrote ap-
pellee the same day to tell him the property
was to be sold to other parties as of Decem-
ber 30, 1979. After appellee received Wal-
dron’s letter, he retained counsel in the
Galveston area, and a hearing was sched-
uled for December 28, 1979, to consider
appellee’s petition for specific performance
and injunctive relief, Upon the advice of
appellant bank’s attorney, Waldron flew to
San Antonio on December 27, 1979, and
proceeded to close the sale with Dickson’s
attorneys between 11:30 p.m. and 12:00 a.m,

that evening. Waldron and the attorneys

then drove to Marble Falls early on Decem-
ber 28, 1979, and recorded the deed. Since
this transaction was completed prior to the
hearing set for December 28, the matter to
be heard was rendered moot. Appellee pro-
ceeded with the prosecution of this lawsuit,

In answer to special issues, the jury
found that Waldron did not notify Bowles
of the purchase option agreement prior to
the execution of the earnest money con-
tract; that Waldron did not notify appellee
that the earnest money contract would not
be effective until approved by Dickson’s
attorneys; that Waldron represented to ap-
pellee that the earnest money contract con-
ferred rights or obligations which it did not
have; that Waldron’s representations were
a producing cause of the damage to appel-
lee; that Waldron knowingly made these
representations; that the market value of

663 SOUTH WESTERN REPORTER, 2d SERIES

the property during the period October
through December was $1,800; that Wal.
dron misrepresented materia] facts to ap-
pellee with the intent of inducing him to
execute the contract; and that appellee re-
lied to his detriment on the false represen-
tations. - :

In points of error one and two, appellant
conterids the trial court erred in overruling
its plea in abatement and motion for leave
to add parties. Appellant claims that while
appellee brought suit in his capacity as a
trustee in accordance with 3 trust agree-
ment executed in August of 1979, the trial
court abused its discretion in failing to re-
quire the joinder of the trust beneficiaries

to accomplish “just adjudication” pursuant

to TEX.R.CIV.P. 39. We disagree.

[1,2] While itis a general rule that in
suits involving trust property, both the
trustee and the beneficiaries should be
made parties, this rule is subject to many
exceptions, as where, by the terms of the
trust, the power to litigate concerning such
property is expressly conferred upon the
trustee. Smith v. Wayman, 148 Tex. 318,
224 SW.2d 211 (1949); Slay v. Burnett
Trust, 143 Tex. 621, 187 S.W.2d 377 (1945).
The trust agreement in the instant case
expressly sets out appellee’s power to prose-
cute any claims or lawsuits affecting the
disputed property. We, therefore, overrule
points of error one and two.,

In point of error three, appellant con-
tends the trial court erred in rendering
judgment against appellant bank, individu-
ally, because it was not served, nor did it
file an answer, in such capacity. We find
no merit in this contention, Appellee filed
suit on December 29, 1979, naming appel-
lant bank in its representative capacity as
an independent executor. On June 18,
1980, appellee filed an amended petition,
also naming the bank in its individual ca-
pacity. Appellant makes no claim that he
was not before the court at the time the
petition was amended, or that he did not
timely receive copies of the amended plead-
ings pursuant to TEXR.CIV.P. 72
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[3,4] Generally, a defendant who has
answered or appeared in a case is charged
with notice of subsequent amendments to
the plaintiff’s petition without the necessity
of new citation. Sanders v. Fit-All Pricing
Corporation, 417 S.W.2d 886 (Tex.Civ.App.
—Texarkana 1967, no writ); Landrum v.
Robertson, 195 S.W.2d 170 (Tex.Civ.App.—
San Antonio 1946, writ ref’d nre) We
find this rule applicable to an amended
pleading complaining of a present party in
an additional capacity. See Pryor v.
Krause, 168 S.W. 498 (Tex.Civ.App.—El
Paso 1914, writ ref'd). We overrule point
of error three.

[5<7] In points of error four and five,
appellant asserts the trial court erred in
overruling his motion for judgment not-
withstanding the verdict. Clearly, the
court did not err in such regard if there is
any evidence of probative force upon which
the jury could have made the findings upon
which the judgment is based. Douglass v.
Panama, Inc., 504 S.W.2d 776 (Tex.1974).
The court must review the record in the
light most favorable to the jury findings,
considering only the evidence and inferenc-
es which support them, and rejecting the
evidence and inferences contrary to the
findings. Williams v. Bennett, 610 S.W.2d
144 (Tex.1980); Dodd v. Texas Farm Prod-
uets Co., 576 S.W.2d 812 (Tex.1979). Apply-
ing these rules, we find the trial court cor-
rectly overruled appellant’s motion. The
evidence shows that Waldron, appellant
bank’s vice president and trust officer, did
not inform appellee of a purchase option
regarding the “Fagan Dickson Ranch” at
any time during negotiations for the sale of
the land. The Sales and Partition Agree-
ment containing the purchase option was
not filed of record at the time the earnest
money contract was executed. While he
did tell appellee that other parties held a
100 acre interest in the “Fagan Dickson
Ranch,” he represented to appellee that ap-
pellant bank had the power to convey the
property in its entirety. When appellee
inquired if two earnest money contracts
would be necessary, Waldron told him to
prepare only one, indicating appellant bank
as “Seller.” The earnest money contract

contained no terms which conditioned its
effectiveness on any joinder by other par-
ties or by another party’s right of first
refusal. In support of the jury findings
regarding the price per acre, appellee’s ex-
pert witness testified that the value of the
land during the period in issue was $2,500
per acre. Appellant’s expert witness testi-
fied that the land was worth $900 per acre.
The jury apparently- determined $1,800 to
be a fair figure between the high and low
valuations.

[8,9] In order to support a judgment:
based on a violation of the Deceptive Trade
Practices and Consumer Protection Act,
TEX.BUS. & COM.CODE ANN. § 17-
41-63 (Vernon Supp.1982-1983), plaintiff
must be a consumer of goods, as defined in
Section 17.45, and must show he has been
adversely affected by any of the false, mis-
leading, or deceptive acts or practices de-
clared unlawful in Section 1746, Among
these acts and practices is a representation
that an agreement confers or involves
rights which it does not have. A consumer,
as defined, includes an individual who seeks
or acquires by purchase or lease, any goods
or services. The definition of goods in-
cludes real property purchased for use. In
the instant case, appellee is a consumer who
sought to purchase goods for use. The evi-
dence shows that the seller represented the
purchase agreement conferred or involved
rights it did not have. We hold that there
clearly was evidence of probative force in
support of the jury findings set out above,
and the court properly entered judgment
based on the Deceptive Trade Practices Act.
See Anderson v. Havins, 595 S.W.2d 147
(Tex.Civ.App.—Amarillo 1980, no writ).
We overrule appellant’s points of error four
and five. ‘

[10] In points of error six through nine,
appellant contends the trial court erred in
overruling its motion to disregard the an-
swers to special issues and its objection to
Special Issue Nos. 6 and 8. We will not
address the merits of these claims. Appel-
lant has not complied with TEX.R.CIV.P.
418. Rule 418(e) states, in part:
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A brief of the argument shall present
separately or grouped the points relied
upon for reversal. The argument shall
include (i) a fair, condensed statement of
the facts pertinent to such points, with
references to the pages in the record
where the same may be found; and (ii)
such discussion of the facts and authori-
ties relied upon as may be requisite to
maintain the point at issue.

Appellant has grouped points four
through nine together for discussion. How-
ever, it has failed to provide support for
points six through nine with a clear state-
ment of the facts, and a discussion of those

facts with applicable authority. . It is well -

settled in this state that points not properly
briefed are waived. Arndt v. National Sup-
ply Co., 650 S.W.2d 547 (Tex.App.—Houston
[14th Dist.] 1983, writ filed); Mossler v.
Texas Commerce Bank, 640 S.W.2d 702

(Tex.App—Houston [14th Dist.] 1982, writ-

ref'd nre.); Arrechea v. Arrechea, 609
S.W.2d 852 (Tex.Civ.App.—Houston [14th
Dist.] 1980, writ ref'd n.r.e.).

[11,12] In point of error ten, appellant
claims the trial court erred in overruling its
objection to Special Issue No. 6 which asked
the jury to determine “the reasonable mar-
ket value of the land in question between
October and December, 1979.” Appellant
contends the court erred in failing to use

the phrase, “reasonable cash market value.”-

We cannot support this contention. In ob-
Jecting to a charge, a party must point out
distinctly the matter to which he objects
and the grounds of his objection. TEX.R.
CIV.P. 274. An objection does not meet the
requirements of this rule unless the defect
relied upon and the grounds of the objec-
tion are stated specifically enough to sup-
port the conclusion that the trial court was
fully cognizant of the ground of complaint
and deliberately chose to overrule it. Davis
v. Campbell, 572 S.W.2d 660 (Tex.1978);
Mowery v. Fantastic Homes, Inc, 568
S.W.2d 171 (Tex.Civ.App.—Dallas 1978,
writ ref'd nr.e.). Appellant objected to the
term “market value” because it did mnot
“present the legal requirement to determine
a measure of damage.” This objection was

663 SOUTH WESTERN REPORTER, 2d SERIES

not sufficient to preserve error. We over-
rule point of error ten.

{13] In point of error eleven, appellant
contends the trial court erred in overruling
its objection to Special Issue No. 6 wherein
it complained that the fair market value of
the property should be determined as of
December 27, 1979, rather than during the
period October through December, 1979,
Appellant argues that appellee alleged a
breach of contract on December 21, and
that such date is the only date upon which
market value could be determined. We dis-
agree. Appellee sought to recover damages
from appellant based on fraud, violation of
the Deceptive Trade Practices Act, and
breach of contract. The acts allegedly com-
mitted by appellant occurred during the
months October through December of 1979,
Appellant cites no authority, nor do we
know of any, which requires a party to
specify a date upon which fair market value
must be determined, when the alleged
wrongful acts occurred during the course of
several months. We overrule point of error
eleven.

[14] In point of error twelve, appellant
has raised an objection which it did not
assert in the trial court. Therefore, the
objection is waived. See Stewart v, Fitts,
604 SW.2d4 311 (Tex.Civ.App.—El Paso
1980, writ ref'd n.r.e.); Campbell v. Davis,
563 S.W.2d 675 (Tex.Civ.App.—Tyler), rev'd
on other grounds, 572 S.W.2d 660 (Tex.
1978).

[15,16] In point of error thirteen, appel-
lant contends the trial court erred in re-
fusing to submit Special Issue 2a. We disa-
gree.

Appellant tendered the following issue:

Do you find from a preponderance of the

evidence that Robbye R. Waldron gave

notice to L.R. Bowles, Jr. prior to the
execution of the Earnest Money Contract
dated October 19, 1979 that title to all the
property could not be conveyed by the

Bank under the terms of the Earnest

Money Contract of October 19, 1979 with-

out the joinder of the San Antonio attor-

neys in a deed of conveyance?
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The court refused to submit this issue.

However, it submitted the following issue

tendered by appellee:
Do you find from a preponderance of the
evidence that Robbye R. Waldron gave
notice to L.R. Bowles, Jr. prior to the
execution of the Earnest Money Contract
dated October 19, 1979 that although such
contract was executed by Robbye R. Wal-
dron, said contract would not be effective
until executed, or otherwise approved of
by the San Antonio attorneys?

We find no significant distinction between
the issue submitted by the court and that
tendered by appellant. A case will not be
reversed where the trial court has failed to
submit other and various phases or differ-
ent shades of the same issue. Prudential
Ins. Co. of America v. Tate, 162 Tex. 369,
347 S.W.2d 556 (1961).

[17] 1In points of error fourteen, fifteen,
and seventeen, appellant contends the trial
court erred in overruling his special excep-
tions (No. 1 and, in part, No. 2) to appellee’s

petition, and in allowing appellee to present

improper and inflammatory evidence.
However, appellant has again failed to
present any coherent argument to support
such claims, has provided us with no appli-
cable authority, and has made little or no
reference to the record. By omitting these
matters, appellant has not complied with
TEX.R.CIV.P. 418, and has waived his
points of error. Arndt v. National Supply
Co., supra; Arrechea v. Arrechea, supra.

{18,191 In points of error sixteen and
eighteen, appellant argues the trial court
erred in overruling his motion for new trial,
or, in the alternative, in failing to direct a
remittitur, because (1) the jury finding of
$350,000 in exemplary or additional dam-
ages was so large as to show bias, prejudice,
and passion on the part of the jury, and (2)
the amount was so excessive as to shock the
conscience of the court. We find no merit
in these contentions. As a general rule, in
the absence of an affirmative showing of
bias or prejudice, this court will not disturb
a jury finding based on the ground of ex-
cessiveness if there is any probative evi-
dence to sustain the award. T.J. Allen Dis-

tributing Co. v. Leatherwood, 648 S.W.2d
773 (Tex.App~—Beaumont 1983, writ ref'd
n.r.e.); Texas Construction Service Co. of
Austin, Inc. v. Allen, 635 S.W.2d 810 (Tex.
Civ.App.—Corpus Christi 1979, writ ref'd
nr.e.); Browning v. Paiz, 536 S.W.2d 670
(Tex.Civ.App.—Corpus Christi 1979, writ
ref’d n.re.). Applying the applicable stan-
dard, we have carefully reviewed the
record, and we-do not find that appellee’s
damages are excessive. These points are
overruled.

The judgment of the trial court is af-
firmed. -

W
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. RULE 278. SUBMISSION OF QUESTIONS, DEFINITIONS AND INSTRUCTIONS

[1. Generall] The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by the written
pleadings and the evidence. Except in trespass"to try title, statutory
partition proceedings, and other special proceedings in which the pleadings are
specially defined by statutes or procedural rules, a party shall not be entitled
to any submission of any q?estion raiseé only by a qen;ral denial and not raised
by affirmative written pleading by that party. Nothing herein shall change the
burden of proof from what it would have been under a general denial. A judgment

shall not be reversed because of the failure to submit other and various phases

or different shades of the same question. PAIINYE/ED/EUVRIL/A/dAEELION/EHALT
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[2. Matters Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, is omitted from the

charge or is included in the charge defectively, such omission or defect shall

not be a ground for reversal of a judgment unless its submission in

substantially correct wording has been requested in writing and tendered by the

party relying upon it. The trial court's endorsement as required by Rule 276

will preserve any error related thereto and no further objection will be

necessary.

[3. Matters Not Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, not relied upon by a

party, is omitted from the charge or is included in the charge defectively, such

omission or defect shall not be a ground for reversal of a judgment unless an

objection thereto has been made by such party.
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4. Matters Not Relied upon by Either Party. An instruction or definition

which is not included in the charge or is included defectively which is not

relied upon by either party shall not be deemed a ground for reversal unless its

submission in substantially correct wording has been requested in writing and

.
.

. tendered by the party complainihq of the judgment. The trial court's

endorsement as required by Rule 276 will presexve any error related thereto and

no further objection will be necessary.]
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Mr. Luther H. Soules III1
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175 East Houston Street

San Antonio, Texas 78205-2230

Re: Tex. R. Civ. P, 278
Dear Luke:

Time constraints have precluded me from discussing the change to
the above rule with Justice Hecht, Buddy, and Tom.

I have taken the liberty of drafting a change which incorporates
the thoughts expressed at our last meeting. Please include it in our
agenda for next Saturday.

Copies are being provided to those listed below who are in no way
responsbile for its contents.

Sincerely,

. Hadley ar
Robert H. Bean Professor of Law
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Rule 278. Submission of Questions, Definitions, and
Instructions

The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by
the written pleadings and the evidence. Except in trespass to
try title, statutory partition proceedings, ‘and other special
proceedings “in which the pleadings are spec;_]'_.ally defined by
statutes or procedural rules, a party shall not be entitled to
any submission of any question raised only by a general denial.
and not raised by affirmative written pleading by that party.
Nothing herein shall change the burden of proof from what it
would have been under a general denial. A judgment shall not be
reversed because of the failure to submit other and various

phases or different shades of the same question. FALIUye /¥¢
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[To complain of and seek reversal of a judgment because of the

court’s:
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failure to submit a question, the party relying on the

guestion must request and tender it in writing in
substantiallz correct form, while the party not relying
on_the question must either reéﬁest and tender the
question in writing in substantially correct form or
object to the court’s fajlure to include it in the
charge;

submission of a defective question, the party relying
on the gquestion must request and tender in writing in
substantially correct form, while the party not relying
on the gquestion must either reguest. and tender thé
guestion in writing in substantially correct form or
cbjection to the court’s defective submission;

failure to submit a definition or instruction, the

party must request and tender the definition or
instruction in writing in substantially correct form;
submission of a defective or improper definition or

instruction, the party must either request and tender

the definition or instruction in writing in

substantially correct form or obiject to the court’s

defective submission.]
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HOWARD L. CLOSE WILL €. ORGAIN (I1882-1965)
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ay 30, 1989

Mr. Luther H. Soules III
Attorney at Law

Tenth Floor

Republic of Texas Plaza

175 East Houston Street
San Antonio, TX 78205-2230

" Dear Luke:

I'm sorry that I had to leave at noon on Saturday.
However, for the Memorial Day Weekend, I had longstanding
plans. '

Judge Hecht spoke for some simpler method of
determining when a party needs to object and when a party
needs to submit a request in writing in proper form. This
is somewhat complicated for two reasons. First, certain
instructions and definitions may be relied upon by both
parties. Secondly, some defects could be considered an
omission and some omissions could be considered a defect.
Further, a party usually prepares only the instructions,
definitions, and questions upon which his suit or defense
depends. Therefore, with this in mind, I don't feel it
would be unreasonable to have a rule something similar to
the following: :

When any element of a party's cause of action or
defense, upon which that party has the burden of proof,
properly includes a question, an instruction or a
definition, and said question, instruction or definition is
either omitted, or is improper, defective or incomplete,
said party must submit to the court in proper written form
such question, instruction or definition prior to jury
argument. Thereafter, no objection is necessary in order to
preserve any error pertaining thereto.
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When any element of a cause of action or defense,
upon which a party does not have the burden of proof,
properly includes a question, instruction or definition, and
said question, instruction or definition is either omitted
or is improper, defective or incomplete, said party who does
not have the burden of proof thereon, may preserve error by
objecting thereto as required by these rules. No tender of
a properly written question, instruction or definition is
necessary for said party without the burden of proof
thereon.

Under the above, or some version thereof, a party
ordinarily would already have a proper written question,
definition or instruction before submission of the case
because he would prepare the things upon which he has the
burden of proof. I don't submit this as a polished version

- but something of this nature may suffice.

Sincerely,

Gilbert I. Low
GIL:cc

ce: Justice Nathan Hecht
Chief Justice Thomas Phillips
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8-7-89

TO: Luke Soules
FROM: Hadley Edgar
RE: Rules 216-314 Subcommittee - SCAC

and Session Law Changes

Luke, as a result of the procedure to remove two ureteral
stones a week ago today, I was not released from the hospital
until Friday. I do not see the doctor again until Thursday, but
based upon the way I feel today. I seriously doubt that I could
take an intensive, all day meeting on Saturday of this week.
While I will make every effort to contact you by telephone and
further explain some of the -following comments, I‘m faxing this
to you today so that it can be included by Holly in our agenda
packet: :

1. T.R.C.P. 296 - W. Michael Murray’s memo you sent me on
July 27 points up a problem that currently may arise. However, wf
if the Court approves our recent recommendation regarding
T.R.C.P. 296, Murray’s concerns will be eliminated. Therefore, I
believe no action is necessary.

‘ 2. T.R.C.P. 271-79 - First, let me congratulate you on the
proposed reorganization of these rules. Even if none of the ,
proposed changes which you have included are adopted, the reor- Ve
ganization should be. You read these over the phone to me, but I
did not have a chance to review them in writing until after
surgery. In accordance with your request, I make the following
comments:

a. T.R.C.P. 271 (1) - If compliance with this
provision is not a basis for reversal (T.R.C.P. 273 (86),
then isn’t the use of the word #shall” misleading? After
the first clause in the second sentence, why not insert ”...
the trial court should request that the adverse party submit %/
in writing to the court, etc...?” The last sentence empow-
ers the court to order proposed charges. What is the
penalty for refusal? Contempt? Somehow, in view of 273(6),
this is troublesome and I’m not convinced this is the way to
proceed. I’m not up on the principles of contempt as I
should be, but is contempt proper if its basis cannot form a
ground for reversible error?

b. T.R.C.P. 271(7) - We have discussed this before,
but I want to raise it again. Here, we tell the court to
compare “negligence and/or causation”, yet the #tort reform”
compares “responsibility”. Until this issue is presented
and the Court resolves this as a matter of substantive 1law,
aren’t we being presumptuous in eliminating nresponsibility”
as a proper basis for comparison?
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c. T.R.C.P. 271(4) - In the view of some persons that
inferential rebuttals should be eliminated from the charge
in any form whatsoever and their use of this language as
their authority, I would suggest that since the purpose of
this change in 1973 was only to eliminate them in the form
of questions and not instructions, that it be rephrased as
follows: ~Inferential rebuttal matters shall not be submit-
ted in the form of questions, but as instructions only.

d. T.R.C.P. 273(5, alternate) - For reasons which we
discussed over the phone when you read this proposal to me,
I much prefer the alternate to the original version because
you have eliminated a serious flaw. However, with respect
to subparagraph ”a” concerning instructions and definitions,
let us assume that the Plaintiff has the burden of estab-
lishing a #fiduciary relationship” and does not submit a
proposed definition. Your version (alternate) would require
the defendant who objects to the failure to include the
definition to submit one in substantially correct form in
writing to preserve error. This is contrary to existing law
and, in my opinion, would be unfair. Why should a party not-
requiring an affirmative answer to a question be required to
tender a proper definition to submit properly an opponent’s
theory of recover or defense in order to complain on appeal?
The existing law is much fairer and should be retained.

The penultimate sentence in this paragraph ends with the
phrase #for appellate purposes”. What does it add except to
suggest to the reader that you might be able to preserve an
objection for some other purpose? I would end the sentence after
the word ”“charge.”

I hope that I have not been too confusing and am sorry that
I will not be able to attend the meeting. However, I’1ll try to
call you and fully explain myself between now and then.

You’ve done a great job on this area.
Hadley
P.S. Almost forgot. While reviewing Vol. 6 of Vernon’s Session
Law Service (the latest one) over the week-end, I ran across the

following legislative acts which appear to conflict with T.R.C.P.
They should be reviewed and considered at this upcoming meeting:

1. ch. 419 (H.B. 1597) requires 12 person juries in
Montgomery County Courts at Law 1 and 2, which con- .~
flicts with T.R.C.P. 229, 231, 232, 233 and 234. "
ch. 369 (S.B. 307) prescribes the form of citation in
family law cases which differs from T.R.C.P. 99b.

o
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TRAP 40. Ordinary Appeal -- How Perfected
(a) Appeals in civil cases.

[((1) (A) TIn the Court of Appeals. Any party to the trial

court’s final -judgment may perfect an appeal to the court of

appeals in the manner provided by these rules. After anvy party

to the trial court’s final judgment has perfected an appeal +to

the court of appeals in the manner provided by these rules, other

than a limited appeal pursuant to Rule 40(a1(4), no other party

to the +trial court’s final judgment shall be required to

separately perfect an_appeal in order to perfect assignment of

error to the appellate court and invoke its jurisdiction over the

error assigned by such other party. Prior to the time when a

party to the trial court’s final judgment has perfected an

appeal, other than a limited appeal perfected pursuant to Rule

40(a) (4) , any other party must perfect its own appeals until same

party perfects an appeal not limited pursuant to Rule 40(a) (4).

After any party has perfected an_appeal, other than pursuant to

Rule 40(a)(4), then any other party to the trial court’s final

judgment may raise points, counter-points, cross-points, and

reply points pursuant to the requirements of Rules 74 and 100

regarding briefs and motions for rehearing in the court of

appeals.

(B): In the Supreme Court. Any party to the trial

court’s final judgment affected by the judgment of the court of

appeals may seek an application for writ of error from the

Supreme Court in the manner provided by these rules. Once any

00101
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arty has made application to the Su remefCourt‘ff? éuwrft of
. A 2 ’ -
error in the manner provided by these rules, any other party to

» [P oz
the trial court’s final judgment dffected by the judgment of the

court of appeals may raise points, counter-points, cross-points,
i Y

and reply points in the Supreme Court pursuant to the

requirements of Rules 100, 130-31, i36, and 190 regarding motions

for rehearing in the court of appeals and ip the Supreme Court.

and applications and briefs in the Supreme Court.]

urity is Reguired; (No change() % 5

urity is Not Required. (No chanéé%y:,

rty is Unable to Give:?SecuritE% (No

of Limitation of Appeal. No attempt to
appeal shall be effective g /o /A /PAYEY

!dfif unless the severable portion of the

e appeal is taken is designated in a notice

g /PArty [all other parties to the trial

court’s final judgment] within fifteen days after Jjudgment is
signed, or if a motion for new trial is filed by any party,
within seventy-five days after the judgment is signed.

(3[6]) Judgment Not Suspended by Appeal. (No change.)
(b) Appeals in Criminal Cases.

(1) (No change.)

(2) Effect of Appeal in Criminal Cases. (No change.)

[COMMENT TO 1990 CHANGE:

00102
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party has made application to the Supreme.CourEvf%gvatwrit of
error in the manner provided by these ruies, any otiégipérty to
the trial court’s final judgmentJéffected ggaégg.jﬁdgﬁ;nt of the
court of appeals may raise points, counter-ggints, cross-points,

and reply points in the Supreme Court pursuant to the

requirements of Rules 100, 130-31, 136, and 190 regarding motions

for rehearing in the court of appeals and ig the Supreme Court.
and applications and briefs in the Supreme COurtl]

-

(Li21) When Security is Reguired. (go changeL) % A
(Z2031) When Security is Not Reguired; (No chanéégylk
(2141) When Party is Unable to Givg:ESecurity; (No
change.) | ! -
(4[(51]) Notice _of Limitation of Appeal. No attempt to

limit the scope of an appeal shall be effective &g /¥d /A /PAYLY
Adyerse /o /ihé /Appellint unless the severable portion of the

judgment from which the appeal is taken is designated in a notice
served on {h¢ /Advérée /party [all other parties to the trial
court’s final judgment] within fifteen days aﬁter judgment is
signed, or if a motion for new trial is filed by any party,
within seventy-five days after the judgment is signed.

(3[61) Judament Not Suspended by Appeal. (No change.)
(b) Appeals in Criminal Cases.

(1) (No change.)

(2) Effect of Appeal in Criminal Cases. (No change.)

[COMMENT TO 1990 CHANGE:

00102
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HeLD OVER™ FRom may 3b-x71

FULBRIGHT & JAWORSKI

1301 McKINNEY
HousTtonN, TExas 77010 .

TELEPHONE: 713/651-5151
TELEX:76-2829
TELECOPIER: 713/651-5246

May 15, 1989

Re: Committee on Administration of Justice

Mr. Luther H. Soules III
Soules & Wallace

800 Milam Building
San Antonio, Texas 78705-2230

Dear Luke:

IY)eeti Mg

HOUSTON
WASHINGTON, D.C.
AUSTIN
SAN ANTONIO
DALLAS
LONDON
ZURICH

FULBRIGHT JAWORSK! &
ReAvis MCGRATH

NEW YORK
LOS ANGELES

I enclose my proposed revision of Bill Dorsaneo's

drafted amendment to Texas Rule of Appellate Procedure
40(a)(4): '

"(c) Unless the scope of an appeal is limited
accordance with this Rule 40(a)(4)(a)

in

+» any appelilee

who has been aggrieved by the judgment can seek a more

favorable judgment against any party

to the appeal by

Ccross-point as an appellee in the courts of appeals

without perfecting a separate appeal.

To seek a more

favorable judgment against one who is not a party to

the appeal, however,
separate appeal."

an appellee must perfect

The intent of my

a

proposal is to let a party know it

may be involved in an appeal no later than 90 days after the

judgment is signed.

the appellant has no
about what the record contains, only to find that
has raised cross-points against it many months later.

Very truly yours,

Pouwmtenct

Rogér Townsend

RT/sp

The danger is that a party against whom
complaint may close its file and not wWOrry
a co-appellee
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£
W Mmss ON ADMINISTRATION OF JUSTICE °

APPELIATE
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF m'!ﬂOCEDURd

. Exact wording of existing Rule:
Rule -40.

(4) Notice of Limitation of Avpeal. No attemot to limit the scope of an-appeal
shall be effective as to a varty adverse to the appellant unless the severable portion
of the judgment fram which the ampeal is taken is designated in a notice served on the
adverse party within fifteen days after judgment is signed, or if a motion for new trial;
is filed by any party, within seventy-five days after the judgment is signed. ‘

1. Proposed Rule: Mark/ through deletions to existing rule with dashes; underline proposed new wording,

Rule 40.

(4) Notice of Limfitation of Appeall
A

1limit the scope of an avneal shall be effective as to a party
adverse to the appellant any partv unless the severable portion of the judgment fram
which the appeal is en is designated in a notice served on the adverse party all part
to the suit within fifteen days after judgment is signed, or if a motion for new Trial
is filed by any p , within seventy-five days after the judgment is signed.

(A) No attempt

(B) If the scgpe of an appeal is limited in accordance with this Rule 40(a) (4),
any other narcy may cross—appeal any other DOrtion or oorcions or the juddment by
timely nerfecting B separate arpeal.

(C) Unless t)[;e scope of an appeal is limited in accordance with this Rule 40(a) (4),
the entire judgment is subject to appellate review, Once an unlimited aopeal has been
verfected by anv/varty, any other party who has been aggrieved by tie judgment may seek
a more favorabl¢g judgment in the courcs Of appeal bv crosspoint as an appellee without
perfecting a s@parate appeal. ' :




Brief statement: of reasons for requested chenges and advantages to be

served by proposed new Rule:

Rule 74(e) of the Rules of Appellate Procedure contemplates that any
party aggrieved by a judgment may present cross-voints as an appellee, even if it
has not perfected an appeal, except when the judgment is severable and the appeal
has been limited by the appellant to a severable portion. Recent courts of appeals
decisions have expansively interpreted the exception to deny jurisdiction of -
_appellees' cross-points even' in two-party cases. The mechanism for limiting appeals
provided by Rule 40(a) (4) is vroving inadequate to abrogate the effect of those
decisions. ’ - -

Uncertainty over when a cross-point recuires an independent appeal will result
in precautionary perfection of appeals by apoellees, rendering the intent behind
74(e), to simplify the procedural burden placed on appellees and to reduce duplicatior
at the apoellate level, a nullity. The proposed amendments will clarify the require-
ments. ' ’ S '

Respectfully submitted,

Name

Address

Tazt2 : 198
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TRAP 74. » Requisites of Briefs
2 brief. Briéfs shall be filed with the Clerk
ieals.” They shall be éddreésed to ”The Court
correct gupréng /FUudi¢ial /P ([dlistrict. 1In
rties shall be designated‘as ”Appiilggg" and
criminal cases as "Appeliant” and ”Sta£e”.
All Parties [to the- Triél. Court’s Final-

ete list of the names [and addresses] of all’

al court’s final judgment and their ‘counsel in

'_any] shall be listed at the beginning of the

appelléﬂ£7§W 

Abrief, so the members of the court may at
once determine whether they are disqualified té‘serve or should
recuse themselves from participating in the decision of the case
tand so the clerk of the court of appeals may properly notify the
parties to the trial court’s final judgméht and their counsel, if
any, of the judgment and all orders of the court of appeals].

(b) Table of Contents and 1Index of Authorities. (No
change.)

(c) Preliminary Statement. (No change.)

(d) Points of Error. (No change.)

(e) Brief of Appellee. The [opening] brief of the appellee
shall reply to the points relied upon by the appellant in due
order when practicable; and in civil cases, if the appellee

desires to complan of any ruling or action of the trial court,

his [opening or supplemental opening] brief in regard to such

~ 00 1 Oﬁd:/scac/trap74.doc



TRAP 74. Requisites of Briefs

Briefs shall be brief. Brieéefs shall be filed with the Clerk
of thé Court of Appeals.  They shall be éddressed to #The Court
of Appeals” of the correct gypyémeg /JUdi¢idl /P [dlistrict. 1In
civil cases the parties shall be designated,as ”Apﬁil}§§§" and
7Appellee”, and in criminal cases as ”Appeliant” and ”Stafe”.
‘ (a) Names of All Parties ([to the- Triﬁl. Court’s Final:
Judgment]. A complete list of the names [and éddresses] of all’
parties [to the trial court’s final juddment and their -counsel in

the trial court, if any] shall be listed at the beginning of the

appellant’s “\brief,'so the members of the court may at
once determine whether they are disqualified té’serve or should
recuse themselves from participating in the decision of the case
tand so the clerk of the court of appeals may properly notify the
parties to the trial court’s final judgméht and their counsel, if
any, of the judgment and all orders of the court of appeals].

(b) Table of Contents and 1Index of Authorities. (No
change.)

(c) Preliminary Statement. (No change.)

(d) Points of Error. (No change.)

(e) Brief of Appellee. The [opening] brief of the appellee
shall reply to the points relied upon by the appellant in due
order when practicable; and in civil cases, if the appellee

desires to complan of any ruling or action of the trial court,

his [opening or supplemental opening] brief in regard to such

0010 ﬁid: /scac/trap74.doc



matters shall follow substantially the form of the brief for
appellant.

(f) Argument. (No change.)
(g) Prayer for Relief. (No change.)
(h) Length of Briefs. Except as specified by local rule of

the court of appeals [permitting additional pages], Appellate [a]

Jbriefg in [a] civil caseg shall not exceed 50 pages, exclusive of

pages containing the table of contents, index of authorities,
B 5, of p oo

§ D

points of error,;and%gny addendum containing statutes, rules,

regulations, etc. [The total pages, ~*f »—i-=:- :

exclusive of pages containing the ta

authorities, points of error, and any

ues, rules, regulations, etc., filed

shall not exceed 100 pages.] The co

order], permit a longer brief [or more

appeals may direct that a party file

in a particular case. If any brief i

not prepared in conformity with thé
require same to be redrawn. |

(1) Number of Copies. (No change.)

(J) Briefs Typewritten or Printed. (No change.)

(k) Appellant’s Filing Date. Appellant shall file his
[opening] brief within fhirty days after the filing of the
transcript and statement of facts, 1if any, éxcept that in
accelerated apbeals and habeas corpus appeals appellant shall
file his brief within the time prescribed by Rule 42 or Rule 44.

(1) Failure of Appellant to File Brief.

00107
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matters shall follow substantially the form of the brief for
appellant.

(f) Argument. (No change.)

(g) Prayer for Relief. (No change.)

(h) Length of Briefs. Except as specified by local rule of

the court of appeals [permitting additional padges], #ppe¢lldté [a]

briefg in [a] civil caseg shall not exceed 50 pages, exclusive of

pages containing the table of contents indéx of authorities,

points of error, | ﬁd%any aédé‘dﬁm containing statutes, rules,

regulations, etc. [The total pages of briefing by a party,:

exclusive of pages containing the table of contents, index of

authorities, points of error, and any addendum containing stat-

ues, rules, requlations, etec., filed in the court of appeals

shall not exceed 100 pages.] The cburt may, upon motion [and

Qgggg], permit a longer brief [or more total pages]. A court‘of
appeals may direct that a party file a brief, or another brief,
in a particular case. If any brief is unnecessarily lengthy or
not prepared in conformity with these rules, the court may
require same to be redrawn.

(i) Number of Copies. (No change.)

(j) Briefs Typewritten or Printed. (No change.)

(k) Appellant’s Filing Date. Appéllant shall file his
[opening] brief within‘ thirty days after the filing of the
transcript and statement of facts, if any, except that in
accelerated appeals and habeas corpus appeals appellant shall
file his brief within the time prescribed by Rule 42 or Rule 44.

(1) Failure of Appellant to File Brief.
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(1) civil Cases. [When appellant has failed to file-

his brief as provided in this rule, the appellee may, prior to

the call of the case, file his brief, which the court may in its

discretion regard as a correct presentation of the case, and upon

"which it may, in its discretion, affirm the judgment of the court

00103

pelow without examining the record.] In. ¢lvil//¢dées [(the
alternatlﬁe, when the appellant has failed to file his brief-.in
the time prescrlbed the appellate court may dlsmlss the appeal
for want of prosecutlon, unless reasonable explanatlon is shown
for such failure and that appellee has not suffered material
injury thereby. The court may, however, decline to dismiss the
appeal, whereupon it shall give such dlrectlon to the cause as it
may deem proper.

(2) Criminal Cases. (No change.)

(m) [Briefs.] %¢¢¢ll¢¢l$/Fili¢¢/E¢i¢$///%¢¢¢11¢¢/$M¢11/111¢
Mi$/¢¥i¢ﬁ/Wiﬁhiﬁ/ﬁW¢¢¢YffiV¢/¢?Y$/¢f¢¢t/¢h¢/fili¢¢/¢f/¢¢¢¢11¢¢¢/$
b¢i¢f///1¢/¢1711/¢¢$¢$//WM¢¢/¢¢¢¢ll¢¢¢/M¢$/f¢il¢¢/¢¢/fil¢/hi$
bti¢f/¢$/¢¢¢71¢¢¢/iﬁ/¢Mi$/¥¢l¢l/¢M¢/¢¢¢¢11¢¢/¢¢Yl/¢ti¢¢/¢¢/¢h¢
¢¢ll/¢#/¢h¢/¢¢$¢l/fil¢/hi$/¢¢i¢¢//Whi¢¢/¢h¢/¢¢¢¢¢/m¢Y/i¢/1¢$
¢i$¢¢¢¢i¢¢/¢¢g¢¢¢/¢$/¢/¢¢¢¢¢¢¢/¢¥¢$¢¢¢¢¢i¢¢/¢f/¢¢¢/¢¢$¢//¢¢¢/¢¢¢¢
Whi¢h/iﬁ/mﬁfl/iﬁ/i¢$/¢i$¢t¢¢i¢¢l/¢f£i¢m/¢h¢/ﬂﬁ¢¢¢¢¢¢/¢f/¢h¢/¢¢¢¥¢
pelow/WitRout/ exanining/ the/ ¥e¢dras |

[(1) Opening Briefs. Opening briefs may assign error to the

appellate court and reply to assignments of error of other par-

ties. Any party to the trial court’s final judgment may file an

opening brief raising points, counter-points, cross-points, and

reply points within thirty days of the date the appellant’s brief
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was filed. Thereafter, any other party to the trial court’s

final judgment may file an opening brief raising points, counter-

points, cross-points, and reply points within thirty days "Bf the

date any last opening or supplemental opening brief was filed by

any other party to the trial court’s final ﬁudqment.

(2) Supplemental Opening Briefs. Supplemental opening

briefs may assign error to the appellate court when such briefs

" are authorized to be filed. After a party has filed an opening

brief, that party may, at any time prior to judgment _in the

appellate court, file a supplemental opening brief raising new or

additional points, counterpoints, or cross-points only upon

motion with notice to all parties to the trial court’s final

4udgment and pursuant to an order of the appellate court. In the

event the appellate court permits a party to file a supplemental

opening brief raising points, counter-points, or cross-points in

addition to those raised by that party’s opening brief, all other

parties to the trial court’s final judgment may, without leave of

court, each file an opening or supplemental opening brief raising

points, counter-points, cross-points, and reply points within

thirty days of the date any last opening or supplemental opening

brief was filed by any other party to the trial court’s final

judgment.

(3) Reply Briefs. Whether or not a party files an opening

or supplemental opening brief, the party may file a reply brief

in reply to assignment of error by other parties where such reply

is not contained in the party’s opening brief.
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(4) Post-Submission Briefs. Any party who has filed an 

opening brief may file a post-submission brief presenting addi-

tional argqument and authorities limited to any point, counter-—

point, cross-point, or reply point raised in any party’s opening

or supglemental'bpening brief following submission of the case.]
(n) Modifications of Filing Time. (No chané.)
(o) Amendment or Supplementation. (No‘chaqge.)

(p) Briefing Rules to be Construed Libe;ally. (No change.)

i -

[ Service of Briefs. All briefs filed in the appellate®

z

court shall at the same time be served on all parties to_the.

trial court’s final judgment.]

COMMENT TO 1990 CHANGE:
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TRAP 91. Copy of Opinion and Judgment to AE¥pYnéy#/ /Ef¢s

[Interested Parties, and Other Courts]

on the date an opinion of an appellate court is handed down,

1t /#RALL /B¢ /tH¢ /Aty /¢f the clerk of the appellate court ¥£¢
[shall] mail or deliver to the clerk of the trial céﬁrt, to the
trial judge who tried the case, and to ¢pné/of/ENe /ALEdrreys /oY

PR /PLALRELEES /OF [ENE /BLALSE [ANA /P1ie /BF /L [ALESYNEYS [ £OY /Ehe
AéfendAntg [the State and each of the defendants in a criminal

case and to each of the parties to the trial court’s final

judgment in a civil case] a copy of the opinion d¢livyéréd [handed

down] by the appellate court and a copy of the judgment rendered
by ¢¥¢h [the] appellate court as entered in the minutes.
[Delivery on a party having counsel indid
made on counsel.] The ¢gpy/¥ageived /by /
court shall P¢/py/Hin filed [the copy oa

|
papers of the cause in such court. When

attorney on/¢d¢h/gidé [for a party], thei

i
in advance the one to whom the copies of !

shall be mailed. In criminal cases,f

provided to the State Prosecuting Attol.

Austin, Texas 78711 and to the Clerk o

Appeals ¢¢¢/¢¢Y/¢¢¢¢11¢ﬁ¢/¥¢¢¢¢$¢¢¢1¢¢/hi¢$¢lf-

COMMENT ON 1990 CHANGE:

00t1y
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TRAP 91. Copy of Opinion and Judgment to A{Yorviéeys/ /EE¢e/

[Interested Parties, and Other Courts]

On the date an opinion of an appellate court is handed down,

1t /#RALL /p¢ /ER¢ /A¥EY /¢f the clerk of the appellate court ¥¢
[shall] mail or deliver to the clerk of the trial céhrt, éo thé
trial judge who tried the case, and to ¢ne¢/of/EtNe/ALLPrNEYE /oY
Pihe [PIALIRELEES /9F [¥he /BLALE /AN /o1i¢ /BF [ LNhe /ALESLREYS /EOY [ Hhiet
AéféndAntg [the State and each of the defendants in a criminal
case and to each of the parties to the trial éouft's final
judgment in a civil case] a copy of the opinion dg¢liyéyéd [handed
down] by the appellate court and a copy of the judgment rendered
by ¢¥¢lh [the] appellate court as entered in the minutes.
[Delivery on a party having counsel indicated of record shall be
made on _counsel.] The ¢¢py/¥éceived /by /¢ clerk of the trial
court shall pé /Py /Nin filed [the copy of the opinion] among the
papers of the cause in such court. When there is more than one
attorney o¢n/¢d¢h/£idé [for a party], the attorneys may designate
in advance the one to whom the copies of the opinion and judgment
shall be mailed. In criminal cases, copies shall also be
provided to the State Prosecuting Attorney, P. O. Box 12405,

Austin, Texas 78711 and to the Clerk of the Court of Criminal

Appeals ApQ/ARY/AVBRILARE/YEPYESEnL LA/ RINERLE .

COMMENT ON 1990 CHANGE:

0011}L
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00112

TRAP 100. Motion and Se&6H® Motion for Rehearing

(a) Motion for Rehearing. Any party [to the trial court’s
final judgment affected by the judgment of the courﬁ of appeals
ggg] desiring a rehearing of any matter determined by a court of
21 thereof must, within §i§teen days afﬁgr the
)£ the judgment or deciéion of the court, file
‘he court a motion in'writ{ng for a rehearing,

ts relied upon for the rehearing shall be

(Nowwgange )

"on for Rehearing. If on rehearing

(d)

the court of appeals or any panel thereof modifies its judgment,

or vacates its judgment and renders a new judgment, or hands down
an opinion in connection with the overruling of a motion for

rehearing, a further motion for rehearing may [be filed byl//1f

the trial court’s final -judgment who is affected
o
(o

and who] desires

to complain of the action taken, ¢ /filéd within fifteen days
after such action occurs. However, in civil cases, a further
motion for rehearing shall not be required or necessary as a
predicate for a point in the application for writ of error if the
asserted point of error was overruled by the court of appeals in

a prior motion for rehearing.
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d Motion for Rehearing

TRAP 100. Motion and ®

(a) Motion for Rehearing. Any party [to the trial court’s

final judgment affected by the judgment of the court of appeals

and] desiring a rehearing of any matter determined by a court of
appeals or any panel thereof must, within fifteen days after the
dafe of rendition of the judgment or deciéion pf the court, file
with the clerk of the court a motion in'writfng for a rehearing,:

in which the points relied upon for the rehearing shall be

distinctly specified.

(b) Reply. (No change.)
(c) Decision on Mo
(d) gé¢pnd [F At
the court of appéalévor any panel thereof modifies its judgment,
or vacates its judgment and renders a new judgment, or hands down
an opinion in connection with the overruling of a motion for

rehearing, a further motion for rehearing may [be filed by]l//if

y the trial court’s final -judgment who is affected

by thé ' ~&Ppea i i and who] desires

to complain of the action taken, ¢ /filéd within fifteen days
aftef such action occurs. However, in civil cases, a further
motion for rehearing shall not be required or necessary as a
predicate for a point in the application for writ of error if the
asserted point of error was overruled by the court of appeals in

a prior motion for rehearing.

00112
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(e) Amendments. (No change.),

(f) En Banc Reconsideration. A majority of the justices of

the court en banc may order an en banc reconsideration of any

decision of a panel YifWinh/FLELEEr/AAYS [ALLRY /SUEH /Ad¢ision /g

ig¢#ved [the period of the court’s plenary jurisdiction[ with or

without a motion for reconsideration en banc. A majority of the
justices may call for an en banc review by (1).notifyinq the -
clerk in writing wifhin said fifféén /ddy period, or (2) by
written order issues within said fiftéén /A4y period, either with
or without eﬁ banc conference. In such event, the panel decision
shall not become final, and the case shall be resubmitted to the
court for an en banc review and disposition.

(g) Extensions of Time. (No change.)

[COMMENT TO 1990 CHANGE: To provide that en banc review may be

conducted at any time within the period of plenarv 4urisdiction

of a court of appeals.]

00113
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TRAP 130. - Filing of Application in Court of Appeals.
(a) Method of Review. (No change.)

(b) [Number of Copies;] Time and Place of Filing. [Twelve
copies of] Ttt]he-application shall be filed with the Clerk of
thé Court of Appeals within thirty days after theldverruling of
the last timely motion for rehearing filed by any party {té fhe

.trial court’s final judgment]. [An application filed prior to the

filing of a motion for rehearing by a party shall not preclude a

party, including the party filing the application, from filing a

motion for rehearing, or the court of appeals from overruling

such motion. An application filed prior to the overruling of the

last timely filed motion for rehearing filed by any party shall

be deemed to have been filed on the date of but subsequent to the

overruling of such motion.]

(¢) Successive Applications. If/dpy/party/filés /2R /APBILF
CALION /WILRIA [ L1 [ Lithe [ SpEEIELEA [ o [ 4 ) EXLENARA [ BY /LU [ BUPY drigt
COULE [A1Y [ PLREY | BAYLY /YRS /VAS [ SREILIEA /40 /E1TS [ SgHh /3R /APPLIEAS
ELPR/PRE/EALLEA] LD/ AP [ £0/ENALY IRV R/ LEh/AAALLIPRAL [ QAYS [ FY ST/ L gt
AAVE /ST [ELILNG [ ARY /DY 2EEAING [ APPLIEALIGN / 1f [ WALLH /¥e [ELLE [1E4

[Successive applications are not required from any party to the

trial court’s final judgment who is affected by the judgment of

the court of appeals. Any party to the trial court’s final

Jdudgment who is affected by the judgment of the court of appeals

may raise points, counter-points, cross-points, and reply points

for review by the Supreme Court by complying with Rule

40(a) (1) (B). Once any party has filed an application in the

00 1146. /scac/trap130.doc



manner provided by these rules, no other party to the trial

court’s final judgment who is affected by the final judgment of

the court of appeals shall be required to file an application in

accordance with these rules in order to perfect assignment of

error and invoke the jurisdiction of the court over error as-—

signed by such other party. However, all parties who desire to

participate in the appeal in the Supreme Court must comply with

all applicable requirements of Rules 100, 190, and 136 regarding

motions for rehearing in the court of appeals and in the Supreme

Court and briefs in the Supreme Court.]

(d) Extension of Time. (No change.)

COMMENT TO 1990 CHANGE:

00115
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00116

TRAP 131. Requisites of Applications
The application for writ of error shall be addressed to ”The
Supreme Court of Texas,” and sﬁall state the name of thé>party or
parties applying for the writ. The parties shall be designated
as ”Petitioner” and “Respondent.” Applications for wriﬁs of
error shall be as‘brief as possible. The respondent shoﬁla file
a brief in response. The application shall contain the follow-
ing:
11 Parties. A completevlist of the names

all parties [to the trial court’s final

unsel in the trial court, if any] shall be
rage of the application, so the‘members of
detérmine whether they are disqualified to
se themselves from participation in the
and so the clerk of the court may properly
che trial court’s final judgment and tﬁeir

judgment and all orders of the Supreme

Court]j.

(b) (No change.)
(c) (No change.)
(d) (No change.)
(e) (No change.)
() (No change.)
(h) (No change.)
(i) (No change.)

(j) (No change.)

COMMENT TO 1990 CHANGE:
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TRAP 131. Requisites of Applications
The application for writ of error shall be addreséed to ”The
Supreme Court of Texas,” and shall state the name of the‘party or

parties applying for the writ. The parties shall be designated

as ”Petitioner” and #“Respondent.” Applications for writs of

00116

error shall be as brief as possible. The respondent shouid file
a brief in response. The application shall contain the follow-
ing:

(a) Names of All Parties. A completeh list of the'nameé

[and addresses] of all parties [to the trial court’s final

judgment and their counsel in the trial court, if any] shall be

listed on the first page of the application, so the members of
the court may at once determine whether they are disqualified to

serve or should recuse themselves from participation in the

decision of the case [and _so the clerk of the court may properly

notify the parties to the trial court’s final judgment and their

counsel, if any, of the judgment and all orders of the Supreme

Court].
(b) (No change.)
(c) (No change.)
(d) {No change.)
(e) (No change.)
(£) (No change.)
(h) (No change.)
(i) (No change.)

(3) (No change.)

COMMENT TO 1990 CHANGE:
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TRAP 132. Filing and Docketing Application in Supreme Court

(a) (No‘change.

‘(b) Ex?enses. (No change.)

(e) Duty of the Clerk of the Supreme Court. The Clerk of
the Supreme Court shall receive the application for writ of
‘error, shall file it and the accompanying record from the court
of appeals, and shall enter the filing upon tﬁe docket, but he
shall not be required to receive Fhe application and record from
the post office or express office unless the postagé or expfesé
charges shall have been paid. The clerk shall notify {he/AE¥ers

7¢¢Y$/¢f/¢¢¢¢¢¢ [each party to the trial court’s final judgment,

as listed on the first page of the application,] by letter of the

filing of the application in the Supreme Court. ([Notification to

parties having counsel indicated of record shall be made to

counsel. ]

COMMENT TO 1990 CHANGE:

00117
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Q118

TRAP 136. 'Briefs of Respondents and Others

(a) Tinmg/ApAd/Pla¢e/Pf/FLIINgG [Briefs]. Brig¢fg/in/respsrse

o /Ehe /¢B5¢1_i¢¢¢i¢¢ /Iy /Wﬁ?ﬁ /L JEYYPY [ERALL /@ [FL1EA /IR /Lihe

CLELY /B [ £N¢ [ BUBY #1é / CHUrE /Wi?ihirri/ FLELEER /ARYS [ALLEY /¥R /ELLING

PE/ERE/APDLIEALLIGR/ LOL /WY IL/PE/SFYBY [ LA/ LR/ PUBE ERE / COULE /UBT 8
#¢¢i¢i¢¢¢1/ ting/1¢/graneed/ '

[Wﬁw

to the Supreme Court and reply to assignment of error by other

parties. Any party to the trial court’s judgment that is affect-
ed by the court of appeals’ judgment may file an opening brief
raising points, counter-points, cross-points, and reply points
within thirty days of the date the application for writ of error

is filed. Thereafter, any other party to the trial court’s

judgment may file an opening brief raising points, counter-

points, cross-points, and reply points within thirty days of the

date of any last opening brief was filed by anv other party to

the trial court’s final judament.

(2) Supplemental Opening Briefs. Supplemental opening

briefs may assign error to the Supreme Court when such briefs are

authorized to be filed. After a party has filed an opening

brief, that party may at any time prior to judgment in the

Supreme Court file a supplemental opening brief raising new or

additional points, counter-points or cross-points onlvy upon

motion and notice to all parties in the trial court’s final

judgment and pursuant to an order of the Supreme Court. In the

event the Supreme Court permits a partv to file a supplemental
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opening brief raising points, counter-points, or cross-points, in

addition to those raised b& that party’s opening brief, all other

parties to the trial court’s final dudgment may, without leave of

court, each file an opening or supplemental opening brief raising

points, counter-points, cross-points, and reply points within

thirty days of the date of any last opening brief was filed by

any other party to the trial court’s final judgment.

(3) Reply Briefs. Whether or not a party files an

opening or supplemental opening brief, the party may file a reply

brief in reply to assignment of error by other parties where such

reply is not contained in the party’s opening brief.

(4) Post-Submission Briefs. Any party who has filed

an opening brief mav file a post-submission brief presenting

additional argument and authorities limited to any point,

counter-point, cross-point, or reply point raised in anv partv’s

opening or supplemental opening brief following submission of the

case. ]
(b) Form. (No change.)

(c) Objections to Jurisdiction. (No change.)

KAY/IREBLY [ ARQ | CEPERFPOLILRL | | RESDONASHE [ $UALL [ ¢PNE L /i
hfi¢f/¢¢/¢¢¢l¥/¢¢i¢¢$/¢ﬁ¢#/¢¢$W¢¥/¢h¢/p¢i¢¢$/iﬁ/th¢/¢¢¢1i¢¢¢i¢¢
FO¥ [WYIE [BF [RY¥PY /DY [YRAE [BYovids [IAAEpPEndent [drovnds /Loy
AELLYRARE R/ ARR/ LD) BALI/ EY SEEFBOINER LRAL ) ¥ ELDORALKE / NAL/ P BEEY VA
ARA/ERAL [ SELAPI LA/ Y EEDONASHYLS &/ ¥ LBt/

(#0d1) Length of Briefs. K& /Brigf /i /fe¢ponsd /1o /ihe

¢¢¢li¢¢¢i¢¢//¢/¢¢i¢f/¢f/¢¢/¢mi¢¢$/¢¢¢i¢¢/¢¢/¢¢¢7i¢¢¢/1¢/R¢l¢/2¢
ANA /ARY / pE Y /Pridf [No brief filed in the Supreme Court] shall

Q0119
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gt exceed 50 pageffin length, exclusive of pages containing the

table of contents;?index of authorities, points of error, and any
addendum containing = statutes, rules, regqulations, etc. [The

total pages of briefing by a party, exclusive of pages containing

the ﬁable of contents, index of authorities, points of error, and
any addendum containing statutes, rules, regqulations, etc. shall
not exceed 100 pages.] The court may, upon motion and order,
permit a longer brief [or more total pages].

(f£[el) Reliance on Prior Brief. (No chéﬁée.)

(d[£]) Amendment. (No change.)

[(g) Service of Briefs. Any application filed in the court

of  appeals and all briefs fiiediin the Supreme Court shall at the

same time be served on all parties to the trial court’s final

judgment. ]

COMMENT TO 1990 CHANGE:

00120
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TRAP 190. _ Motion for Rehearing

[(a) Who May File. Any party to the trlal court’s final

Judgment affected by the judgmnt of the Supreme Court may file a

motion for rehearing in the Supreme Court, Tt isg not a requlslte

to flllnq a motlon for rehearing that a party affected by the

Jndqment have previously filed a brief or otherw1se appeared in

2

the Supreme Court of a court of g

(d[b]) Tlmerfor Filing. {

(Brel) Contents and Servi ‘or
the rehearing shall be dlstlnctl he
motion shall state the name aﬂ of
record for the parties [to the tj nd
if there is no attorney of recm he
party [to the trlal court’s f;g ng
such motion shall ¢¢11V¢¢/¢f/m¢§ to

the trial court’s final iudgment], or his attorney of recerd a

true copy of such motion, and shall note on the motion so filed
with the clerk that such copies have - been SO fUrpighsd [served].k

(¢[d]) Notice of the Motion. Upon the filing of the
motion, the clerk shall notify the attorneys of recorg or other

~parties [to the trial court’s final 1udqment] by mail of the

filing.

(d[e]) Answer and Decision. The parties [to the trial

court’s finail Judgment] shall have five days after notice in

which to file an /angyeéy [response] to the motion. Upon the

G
filing of an answer Or the expiration of the five-day period, the

d:/scac/traplQO.doc
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TRAP 190. _ Motion for Rehearing

({a) Who May File, Any party to the trial courtrs final

Judgment affected by the judgmnt of the Supreme Court may file a

motion for Yehearing in the Supreme Court. It ig not a requisite

(#[b]) Time for Filing. (No change. )

party [to the trial court’s final iudqment]. The party filing
such motion shalj ALLIVEY /oY IHALL /2 [serve on] each party [to

the trial courtr’s final iudqment], or his attorney of record, a

true copy of such motion, ang shall note on the motion so filed

with the clerk that such copies have éeen So fUrnighed [served].
(¢[d]) Notice of the Motion. Upon the filing of the

motion, the clerk shalil notify the attorneys of record or other

~barties [to the trial courtr’s final iudqment] by mail of the

filing,

(d[e]) Answer and Decision. The parties [to the trial

court’s final +ug ent] shall have five days after notice in
To——=—=201aL Judgment

which to fije an /Angwey [response] to the motion. Upon Eh?,{

filing of an answer or the expiration of the five-day period, the

d:/scac/traplQO.doc
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- 2d:/scac/traplQO.doc

motion shall be deemed submitted to the court and ready for
disposition. The court may limit the time in which a motion for
rehearipg or aj/#pgywey [response] may be filed, and ma? acﬁ.upon
any motion at any time after it is filed. The.cburt for good
cause may deny leave to file a motion for rehearing. The court
will not ¢¢¢¢r¢¢iﬁ [consider] a second motion for rehearing.

[L£) Exténsions of Time. An extension of time may be

granted for late filing in thé Supreme Court of a motion for

rehearing, if a motion reasonably explaining the need therefor is

filed with the Supreme Court not later than fifteen days after

the last date for filing the motion.]

[COMMENT ON 1990 CHANGE: . To conform with Rule 54(c) providing

for extensions of time in the courts of appeals. ]



TRCP 4. Computation

In computing any period of time prescribed or allowed by
these rules, by order of court, or by any applicable statuﬁe, the
day of the act, event, or default-after»which the designated
period of time beings to run is not to be included. The last day
of the period so computed is to be included. unlece i+ - -
Saturday, Sunday, or legal holiday&
runs until the end of the next day Q

Sunday, nor a legal holiday. [Saﬂ

holidays shall not be counted for any

of five days or less in these rul

Sundays, and legal holidays shall be|

three day period in Rule 2l1a, extend

days when service is made by reqgistered

[COMMENT TO 1990 CHANGE: Amended to omit counting yg;turdavs.

Sundays, and legal holidays in all periods of less an_five davs

except in the three day extension provision odeﬁie 2la.
@@wﬂ

00123
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TRCP 4. Computation

In computing any period of time Prescribed or allowed by
these rules, by order of court, or by any applicable statute, the
day of the act, event, or default after which the designated
period of time beings to run is not to be included. The last‘day
of the period so computed is to be included, unless it is a
Saturday, Sunday, or legal holiday, in which event the period
runs until the end of the next day which is nelther a Saturday,

Sunday, nor a legal holiday. [Saturdays. Sundays, and leqal

holidays shall not be counted for any purpose in anv time perlod

of five days Or less in these rules, except that Saturdavs,

Sundavs, and legal holidays shall be counted for burpose of the

three day period in Rule 2la, extending other periods by three

days when service is made by registered or certified mail, ]

[COMMENT TO 1990 CHANGE: Amended to omit counting JSaturdavys,

Sundavs, and legal holidays in all periods of less‘zﬁi; five davs

except in the three day extension provision oflRﬁﬁe 2la.

00123
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Rule 10. Withdrawal of Counsel




Rule 10. Withdrawal of Counsel

00124"



(Amended by order of July 15, 1987, eff. Jan. 1, 1988.)

Source: Texas Rule 46 (for District and County Courts),
unchanged.

COMMENT TO 1988 CHANGE: The amendment repeals the present
rule and makes provision for withdrawal of counsel, setting forth
the requirements for withdrawal and withdrawal with substitution
of counsel. The amendment also carries forward the requirements

of amended Rule 8 regarding designation of attorney in charge.

00125



TRCP 10. Withdrawal of Counsel

Withdrawal of an attorney may be effected (a) upon motion
showing good .cause and under such conditions imposed by the
Court; or (b) upon .presentation by such attorney of a notice of
substitution designating the name, address, telephone number,

[telecopier nunber, if any, 1 and State Bar of Texas

identification number of the substitute attorney, with the
signature of the atﬁorney té be substituted, and an averment that
such substitution has the approval of the client and that the
withdrawal is not sought for delay only. If the attorney in
charge withdraws and other counsel remain or become substituted,
another counsel must be designated of record, with notice to all

other parties in accordance with Rule 21la, as attorney in charge.



LAW OFFICES

SOULES & WALLACE

KEITH M. BAKER PHIL STEVEN KOsuUB TELEFAX
RICHARD M, BUTLER CARY W. MAYTON ATTORNEYS = AT~ LAW SAN ANTONIO
W. CHARLES CAMPBELL i. KEN NUNLEY A PROFESSIONAL CORPORATION

CHRISTOPHER CLARK SUSAN SHANK PATTERSON (512) 224-7073
HERBERT CORDON DAVIS IUDITH L RAMSEY TENTH FLOOR

SARAH B. DUNCAN SAVANNAH L. ROBINSON REPUBLIC OF TEXAS PLAZA AUSTIN
MARY S. FENLON MARC ). SCHNALL * .
GEORCE ANN HARPOLE LUTHER H. SOULES Iy ** 175 EAST HOUSTON STREET (512) 327-4105

LAURA D. HEARD
RONALD ). JOHNSON
REBA BENNETT KENNEDY

WILLIAM T. SULLIVAN
JAMES P. WALLACE ¢

SAN ANTONIO, TEXAS 78205-2230
(512) 224-9144

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
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WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

Mr. Frank I.. Branson

Law Offices of Frank L. Branson, Pp.c.
2178 Plaza of the Americas

North Tower, LB 310

Dallas, Texas 75201

Re: Proposed Change to Rule 10

Dear Mr. Branson:

Enclosed please find a Copy of requested change to TRCP 10
Proposed by Justice Nathan L. Hecht. Please prepare to report on

the matter at our next SCAC meeting. I will include the matter
On our next agenda.

As always, thank You for your keen attention to the business

of the Advisory Committee.
Very/,ruly yours,

LHSIII/hjh

Enclosure

CCc: Honorable Nathan L. Hecht
Honorable Davig Peeples

00127

TEXAS BOARD OF LECAL SPECIALIZATION
! BOARD CERTIFIED CIVIL TRIAL LAW
} BOARD CERTIFIED CIVIL'APPELLATE LAW
° BOARD CERTIFIED COMNTERCIAL AND

90! MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-3511

600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473

(512) 883-7501 RESIDENTIAL RFAFST



RULES OF APPELLATE PROCEDURE

rhan thirty days after the judgment was
sursuant to Rule 329 of the Texas Rules of
seedure, when process has been served by
ition, the periods provided by subparagraph
. sinall be computed as if the judgment were
wueq on the date of filing the motion.

.-+ Notice of Judgment of Appellate Court.
Wien the court of appeals renders judgment or
=g or overrules a motion for rehearing, the

-+ shall immediately give notice to the parties or
« attorneys of record of the disposition made of
« +uuise or of the motion, as the case may be. The
- = snall be given by first-class mail and be so
.+ueid as to be returnable to the clerk in case of
~+vlivery.

- N0 Notice of Judgment of Appellate Court.
.-vithstanding any provision of these rules con-
:ne the time for filing a motion for extension of
2eriod for filing a motion for rehearing, applica-
.t for writ of error. or petition for discretionary
~wwv, an extension of such period may be granted
a2 appellate court in which a motion for exten-
1 would properly be filed on sworn motion show-
o that neither the party desiring to file such
: wtion for rehearing, application for writ of error,
- setition for discretionary review nor his attorney
wt notice or actual knowledge of the judgment or
sder from which such period began to run before
¢ last day of such period and stating the earliest
“ute either the party or his attorney received such
saice or actual knowledge. Such a motion for
-xtension shall be filed within fifteen days of the
“:ate either the party or his attorney first had such
:otice or actual knowledge, but in no event more
:han ninety days after the beginning of such period.
*Yhen such a motion is granted, the period in ques-
ion shall begin to run on the date of granting the
motion.

Rule 6. Communications With the Appellate
Court

Correspondence or other communications relative
to any matter before the court must be conducted
with the clerk and shall not be addressed to or
conducted with any of the justices or judges or
other members of the court’s staff.

Rule 7. Substitution of Counsel

Counsel shall be vermitted to withdraw or other
counsel may be substituted upon such terms and
itions as may be deemed appropriate by the
llate court. The motion for leave to withdraw
counsel shall be accompanied by either a showing
t a copy of the motion has been turnished to the

~harty with a notice advising the party of any ensu-

[V

Rule 9

ing deadlines and settings of the cause or written
acceptance of employment by new counsel indicated.

Rule 8. Agreements of Counsel

All agreements of parties or their counsel relating
either to the merits or conduct of the case in the
court or in reference to a waiver of any of the
requirements prescribed by the rules, looking to the
proper preparation of an appeal or writ of error or
submission, shall be in writing, signed by the par-
ties or their counsel, and filed with the transeript or
be contained in it, and, to the extent that such
agreement may vary the regular order of proceed-
ing, shall be subject to such orders of the appellate
court as may be necessary to secure a proper pre-
sentation of the case.

Rule 9. Substitution of Parties

(a) Death of a Party in Civil Cases. If any
party to the record in a cause dies after rendition of
judgment in the trial court, and before such cause
has been finally disposed of on appeal, such cause
shall not abate by such death, but the appeal may
be perfected and the court of appeals or the Su=
preme Court, if it has granted or thereafter grants
a writ therein, shall proceed to adjudicate such
cause and render judgment therein as if all parties
thereto were living, and such judgment shall have
the same force and effect as if rendered in the
lifetime of all parties thereto. If appellant dies
after judgment, and before the expiration of the
time for perfecting appeal, sixty days after the date

of such death shall be allowed in which to perfect

appeal and file the record, and all bonds or other
papers may be made in the names of the original
parties the same as if all the parties thereto were
living.

(b) Death of Appellant in a Criminal Case, If
the appeliant in a criminal case dies after an appeal
is perfected but before the mandate of the appellate
court is issued, the appeal shall be permanently
abated.

(¢) Public Officers: Separation from Office.

(1) When 2 suit in mandamus, prohibition, or
injunction is brought against a person holding a
public office, in his official capacity, and after
final trial and judgment in the trial court. and
appeal has been taken, if such person should
vacate such office, the suit shall not abate, but his
successor may be made a party thereto by a
motion showing such facts.

{2} Unless waived, the clerk shall give the suc-

cessor ten days notice of such motion, w hereupon
the court shall hear and determine same, and its
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ATTORNEYS~ AT ~ LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

North Tower, LB 310
Dallas, Texas 75201

Re: Proposed Change to Rule 10 and TRAP 7

Dear Mr. Branson:

I forwar@ed to you under separate cover a proposed change to
TRCP 10 submltted by Justice Nathan L. Hecht. Please consider
any changes which need to be made to TRAP 7 as well. Please

prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business

of the Advisory Committee.
Very E;p{;?yours,
: CA.//{; g

LUTHER H. SOULES TIIT

.

LHSIII/hjh

Enclosure

CCc: Honorable Nathan L. Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON QAKS PLAZA TWO, SUITE 315

901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201

G600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501
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TRCP 63. Amendments [and Responsive Pleadings]
Parties may amend their pleadings, [respond to pleadings on

file of other parties,] file suggestions of death and make

representative parties, and file such other pleas as they may
‘desire by filing such pleas with the clerk at such time as not to
operate as a surprise to the opposite party; provided, that any
Angndrgng [pleadings, responses, oOr pleas,] offered for filing.
within seven days of the date of trial or thereafter, or after
such time as may be ordered by the judge under Rule 166, shall be
»filed only after leave of the judge is obtained, which leave
shall be granted by the judge unless there is a showing that such
Anéndnént [£iling] will operate as a surprise of the opposite

party.

[COMMENT TO 1990 CHANGE: To require that all trial pleadings of

all parties, except those permitted by Rule 66, be on file at

least seven days before trial unless leave of court permits later

filing.]

00130
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TRCP 166. Pre-Trial [Conference] p¢¢¢¢¢¢r¢; //r¢¢m¢1¢¢1ngk

In any action, the court may in its dlscretlonidlrect the

. attorneys for the parties and the parties or their duly author-
ized agents to appear before it for a conference to consider:

(a) a1l [pending] dilatory pleas(, ] ¢¢¢/¢11 motioné[,] and
exceptions ¢¢1¢¢i¢g/¢¢/¢/$¢i¢/ﬁ¢¢¢i¢¢: |

(¢b) The necessity or desirability of amendments to the
Pleadings;
[(AQ les?

contention

(bah) 1 of

the issues

(¢§? ! ons
of fact ¢¢{

- ¢y O BREs

[The ident| d_by
the courtli

i

[{a) The —iiie o o uus

than_ rebuttal or impeaching w

i

testimony cannot reasonably be

trial, who will be called to‘

address and telephone number, ar

each such witness: |

(h) The exchange of a lisi

called to testify at trial, sta
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TRCP 166. Pre-Trial [Conference] Pro¢dduye/ //F¢¥m¢1¢¢im
I#shgs 5 y 8 01 ] &

In any action, the court may in its dlscretlonﬁdlrect the

attorneys for the parties and the parties or their duly author-
ized agents to appear before it for a conference to consider:

(a) A1l [pending] dilatory pieas[,] ¢ﬁ¢/¢11 motioné[,] and
exceptions YEIALIAG/ LD/ 4/ $UIL/ DEndirid;

(¢b) The necessity or desirability of amendments to the
Pleadings; | |

[(éd Requiring written statements of the parties”

contentions;]

(h@) [Contested issues of fact and] TH¢ simplification of

the issues;

(d¢) The possibility of obtaining Adpiggisns [stipulations]
of fact ¢¢¢/¢f/¢¢¢¢m¢¢¢$/WMi¢h/Wi1l/¢V¢i¢/¢¢¢¢¢¢$$¢¥¥/pt¢¢f:
* L¢) [£] TM¢/11%1¢¢¢1¢¢/¢¢/¢M¢/ﬁ¢mﬁ¢¥/¢¢/¢X¢¢¢¢/Wi¢¢¢$$¢$

[The identification of legal matters to be ruled on or decided by

the courtji;

[{g) The exchange of a list of direct fact witnesses, other

than_ rebuttal or impeaching witnesses the necessity of whose

testimony cannot reasonably be anticipated before the time of

trial, who will be called to testify at trial, stating their

address and telephone number, and the subject of the testimony of

each such witness:

(h) The exchange of a list of expert witnesses who will be

called to testify at trial, stating their address and telephone
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number, and the subject of the testimony and opinions that will
be proferred by each expert witness:

(i) Agreed applicable propositions of law and contested
issues of law;

(i) Proposed jury charge duestions, instructions, and
defintions for a Jjury case or proposed findings of fact and
conclusions of law for a non-jury case;

(k) The marking and exchanging of all exhibits that any
party may use_at trial and stipulation to thé authenticity and

admissibility of exhibits to be used at trial;

(1) Written trial obijections *to the opposite partv’s

exhibits, stating the basis for each objection;

[E£Y [m] The advisability of a preliminary reference of
issues to a master or auditor for findings to be used as evidence
when the trial is to be by jury.

[(n) The Settlement of the case. To aid such consideration,

the court may encourade settlement.]

[g) (o) Such other matters as may aid in the disposition of
the action. The court shall make an order that recites the
action taken at the pre-trial conference, the amendments allowed
to the pleadings, the time within which same may be filed, and
the agreeménts made by the parties as to any of the matters con-
sidered, and which 1limits the issues for trial to those not
disposed of by admissions[,] ¢¥ agreements of counsel[L__g;
rulings of the court]; and such order when ¢nférgd [rendered]
shall control the subsequent course of the action, unless

modified at the trial to prevent manifest injustice. The court

d:®scac®trcpl6s

2



in its discretion may establish by rule a pre-trial calendar on
which actions may be placed for consideration as above provided
and may either confine the calendar to jury actions or extend it -

to all actions.

[COMMENT TO 1990 CHANGE: To add new paragraphs to broaden the

scope of the rule and to express the ability of the trial courts

at pretrial hearings to encourage settlement. ]

00133
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SAN ANTONIO, TEXAS 78205-2230
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TELEFAX
SAN ANTONIQ
(512) 224-7073

AUSTIN
(512) 327-4105

WRITER'S DIRECT DIAL NUMBER:

July 24, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Re: Proposed Changes to Rule 166
Texas Rules of Civil Procedure

Dear Bill:

Enclosed herewith please find a redlined version of TRCP
166. Please be prepared to report on this matter at our next
SCAC meeting. I will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hijh

Enclosure

cc: Justice Nathan Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5
' 901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
. (312)328-5511
: CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201
' 600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
-
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STEPHENS & CLARK Leph) iH®
. )
ATTORNEYS AT LAW V4 1- [1- XOJ q}%
P/
R. GARY STEPHENS 520 POST OAK BLVD. SUGAR LAND OFFICE
A- WRK ‘ SUITE 600 . L3333 SOUTHWEST FREEWAY
RIRK B. PURCELL HOUSTON. TEXAS 77027 gl:AR LSA‘::;ETZ';::AS 77478
JOE BRENT STEPHENS -
BRUCE W. Baln (713) 629-1111 (713) 242-1112
STEPHANIE NELSON FAX (713)622-9248
MAURICE A. LEHMANN AUSTIN OFFICE
__ & U:: ,’;;:;’,?;;:'i’ ’ . .CAPITALVIEW CENTER
AUBREY J. FLOWERS July 13, 1vsy 1301 CAPITAL OF TEXAs HWY..SOUTH
. SUITE Bi22
ot N O THE FIRM AUSTIN, TEXAS 78746-6513
2511 NORTH ST. MARY'S 5

SAN ANTONIO, TEXAS 78212-3739 " (713) 328-1199

(512) 733-9439 q\& g
NN

- TE0P
Thomas R. Phillips, ief Justice : ﬁégﬁgQ&
xas EES(}¢GG{/

Supreme Court of
-Supreme Court

It has recently. come to my attentiah that a number of entities
-are contracting with court reporters for the furnishing of court

I would appreciate the consideration of this potential problenm
by the rule making committee and would offer in connection
therewith the attached excerpt from the National Shorthand Reporter

of March, 1989 and the code of ethics from National Shorthand
Reporters. .
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July 13, 1989
Page -2-

Thank you for your attention in this matter.

Very truly yours,

R. GARY STEPHENS

3wp:rule.ltr
cec:

Mr. Mike Perrin

Texas Trial Lawyers Association
1220 Colorado

Austin, Texas 78701-1878

Mrs. W. Mary Truman-Allen
Certified Court Reporter
99 Detering, Suite 255
Houston, Texas 77007

Mr. W. James Kronzer
1001 Texas Ave.
Suite 1030

Houston, Texas 77002

Mr. Ronnie Krist

Krist, Gunn, Weller, Neumann
& Morrison -

17050 E1 Camino Real
Houston, Texas 77058-2667

Mr. Stanley Krist

Krist, Kinney, Puckett & Riedmueller
2260 Five Post Oak Park

Houston, Texas 77027

Mr. G. P. Hardy

Hardy, Milutin & Johns
500 Two Houston Center
Houston, Texas 77010

Mr. Robert Taylor

3400 One Allen Center
Houston, Texas 77002
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Mr. Michael S. Hays
Hays, McConn, Price & Pickering
400 Citicorp Center
Houston, Texas 77002

Ms. Michol O'Connor
P.0. Box 25337
Houston, Texas 77265

Mr. James B. Sales
Fulbright & Jaworski
1301 McKinney
Houston, Texas 77010

=D Mr. Luther H. Soules
Soules & Reed
800 Milam Building
San Antonio, Texas 78205-1695
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{Ttke following ie an excerpt from the
Showease Seminar preseniaricn gwen
at the NSRA convention this past Juiy,
This seminar consisted of @ series of
pra'con presentctions regarding vari-
ous reparting issues. These issues were
disoussed in the spirit of pursuing the
eonventicn's theme, “Dare To Chenge.”
Speckers were not limited to their Dere
sonal views on the subject ot hand, but
were 0 espouse one of the viewpsints
urder consideration. After an introdic-
tion by President-Elect Bicsh, ecch cf
the twic speakers 1was limited to 1 three-
milute prasenzation.)

MARTIN BLOCK: Are contracts
with insuranee companiea ethizal? Ara
they in conformity with the certifieare
plsced at the conclusion of a depesition
By the reporter? What impact does
¢ertracting with insurance companies
have on gur professional image? Doss
insurance company contracting ad-
versely affect the attitude of tha ra.
porter 2usigned to cover 3 daposition
at less thax the zuing rate?

BERENIE GOLDSTEIN:
iz Eernie Goldstein, West
Florida,

i3 it ethical to contract with ingur.
ance combanies o provide reporting

“ices? in resent yeare that question
has bean tha subjeet of muzh debats,

“Ethicai” is defined by Webster ag
“conforming to tie standsrda of scn.
duct of & given professicn or group.”
The Code of Profeszicnal Conduct of
the Naticna! Shorthand Regoriers Ax.
soctation—and | like our nams—stated
in cart that the zhorthand reportar
shal] be fair and impartial teward aach
partidipant in all zepects of reported
Froceedings. By cigning the centificate
at the conclusion of & degosition or any
reported matter, the reporter is certify.
ing compliance with our Coda of Pro-
fezsionzl Cenduct,

As-members of NSRA, we all sub.
sirine 1o that code, and {rerefors it is
af Little consequence to the reporier if
AT Leing reported was szeured

iz

3

My name
Palm Bsach,

undsr & oontract with an insurance
cempany. Uiz the repovter’s duty to be
fairand imsar

tial.

Insurance Comp

Prd RN s TR Uiy
NE S S
LA

[4

™

ethical principal will ha paying the.

reposter the going rate. Dusa the iower
rate charged ‘o insurance company
ceunsel result in increased charges to
other counsel present? Again, the ethi.
cal and prudent principal will net in-
crease charges to other counszel Lo com-
penzate fcr the lower rate charged to
insuranca compary counsel becauea it
ig just net good buasiness practice.

- Among the meny reasuns far 2
principal to enter into thess contracts
i3 #n increased volume of business and
the ability to expand its client bess by
having thecpportunity o imprezs athar
counsel with the quality <f their serv-
ica. -
The inzurance industey is a huge
consurner of products genarated by the
legal system mnd, as such, is eonstantly
striving 1o purchasa its produets in a
cost-efTsctive manner. In our free on.
terprize system, insurance compories
have the right o run their businessrg
at the lesst poszible coat, and rapnring
companies hava the right 1o entar inte
agreements which benafit their basis
hessas, -

- For the most pare, inzursnce ecine
panies realize the importanca of cur
product and do not attsmet 40 imposa
the gorvices of o partizuler reporting
cempany on counse!. When thay 4a,
ethical counzel will resist such an =2
tempt, On the other hand, cur profus.
sional image is graztly enhanses by
eur willingness to submit hids an
enter inio negotiatizns that eoncluds
with a cont=aet that ia fajr and equita.
ble to all parties,

The question is: ethics or entrapre.
neur? The answer is: Ethical 2ntrepres
neurs and ethical reporters subserty-
ing to cur Code of Professional Conduct
will elavats our professisnal imags w
its highest peak.

JAMES WOITALLA: Ceod mern.
ing. Jim Woitaliz frem Minneapciis.
Welcorna to our fair city,

Ithink we prasume much whan we
pPresume evaryone will tehavs in s
zthical manrer, I think we reaily s,

”

in fact, uniess you publish vou

3 rates,
itermize every bil your firm fasuas,
thers i5 no guarantee of othics! sere
dayee,

Inmy eoinion, contvsoiing with en

73

allies

ey 1 vio———a—

I

' tions. Thasa what wa should Ba ceneis

o
S

apdo . T -
E25- T TR O F A

-

NSUTBRCE CompaAry

sive ¢ohiract does nothing tud
9 ke gresd and the avarice .

e

pal frrs or, rather, large
their principals cancernad
ing excepr continasd exponals
sxXpanse of squeezing out zmaller -
eliminating the :ompetiticn ar -
weakest point by simpis usesh,re! -
duet, S

While ore sresumes thzt the Qui.
#y of the product will remsin 207
tent with cther products praducsd v -
oul the tanefit of contracting, we
knaw that reporters will Zenersllv o,
form 2¢ wall es they are pard. i - . -
£re not zaid an equal amoung ow
base for produsing a tranaaring, 25+ =
will be cut, Quaiity will be 0w

Thezes 5 a cumulative &7 .
that. The eumulative effeet i3 .0,
bar and ths tencn will garceive .. |
8Quabdiing amony ourt pesores

make a buck, and ke Larry, Do
and Darrsllsay, "anything foras oo -

Do ve want w loze our appears. -
of impartiatiiy? Do we wans to josa 1=
inregrity of cur prefeseion? Do we wayp-
to 1ose tre parcenticn of us as to.
antemparabie? Those are aptua) gu-,

ering whenever we ars anproach
an insurange sompany asging %
dlacount, asking for a free ride,

More cften thes pet the AUk
is advaared, "Well 1f we dan-
aormetsdy eize will” You azv
ei€e whera te draw the ling, »
you draw the ling Is you creat ever:
in the sams manner zora consrac,,
You leave the market as ia, The o,
uct speeks for itself, and if your ov -
ue: dosza’t zpeak Joad enough for A6
you shoula be leoking at your predies.

{Audience memaers were ashys »-
oppleud the view they fovored, .ro
these

3

Ly

2
T2

e

rOIOONSRE Wwerz Maasured or v
“applause meter.” The higher t3a i.o..-
ber detieen zerc 6nd 162, the louge -
response, Mr, Guldstein's rosiic:. .

eelved a rroding of 55, and Ate -

U ¢ Livw gn thr
rgue? Soar

Al LudMIssing o -
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The Committee on Professisnal
Responsibility tCOPR} is the successor

to the Committee on Ethics. In 1979

the Committee on Professionyl Responsi.
bility presented its recammor dations
19 the convention in the form ¢f
Codeof Prafessicnal Responsibility, B
forcemznt and Discinlinary Procedures,
and Professionsl Pructize Objectives,
which were adonted by the convention,

The President charged the 1925
committee to review the experiences
with the code during the time it was
in effect and to evaluate its various
sectionsg. Follewing that charge, the
commitiee studied the history of the
code fram its incepticn and ceme to the
cenelusion that, though sound in grin-
ciple, it should be revised for brevity
und clarity. In eddition, the commictee
establigshed Mediation Procedures for
the membarship in an effort to resolve
amicably matlers in dispute arising
out of the Cade of Professional Con.
duct,ardchangedihetitic of the Enforce.
ment and Disciplinary Procedures 1o
Complaint Procedures.

o

A3 & regult, the committee B prom.
ulgated the mandatory Code of Profaa.
sional Csonduct defining the ethiss!
relasionship tha
the bar have a right to expect
reparter. They ser gut ke canduct
the raperter when dealing with ¢
user of vaporiing secvices znd acu
the weer, 25 wall 2z the IEpOTLEr. wi
guidelines established for professional
behavier. The Standards of Profesden
Practice, on the oiher hand, ara z02
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WRITER'S DIRECT DIAL NUMBER:

July 18, 1989

Professor wWilliam V. Dorsaneo IIT
Southern Methodist University
Dallas, Texas 75275

Re: Proposed Changes to Rule 206
Texas Rules of Civil Procedure

Dear Bill:

Gary Stephens.
matter at our next SCAC meeting.
our next agenda.

As always, thank you

for your keen attention to the business
of the Advisory Committee.

rd

./ - UT/ ER

H. SOULEs 11T
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Enclosure

C€c: Justice Nathan Hecht
Honorable David Peeples
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TRCP 206. Certification by Officer; Exhibits; Coples, Notice
of Delivery

1. Certification. The officer st
deposition transcript a certificate du
which shall state the following:

(i) ~ (No change.)
(ii) (No change;)
(iii) (No change.)
(iv) (No change.)

(v) (No change.)

(vi) (No change.)
(vii) that the original depdoicviun cramscript, or a
copy thereof in event the original was not returned to the
officer, together with copies of all exhibits, Vag/deliveéryéd
OF /WALLEA /11 /4 /BPSLDALA [ DY PPEY LY [ AAAY ESEEA [VEABDEL ] [ E2LELS

FLEA/ VLR PREALR/ FebLbE / Yeédugsted/ /¢ [is in the possession
and custody of] the attorney or party who asked the first

question appearing in the transcript for safekeeping and use
at trial;
(viii) (No change.)
2. Delivery. (No change.)
3. Exhibits. (ﬁo change.)
4. (No chahge.)
5. Copies. (No change.)

6. Notice of Delivery. (No change.)

00141
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TRCP 206. Certification by Officer; Exhibits; Copies; Notice
of Delivery .

1. Certification. The officer shall attach as part of the
deposition transcript a certificate duly sworn by such officer
which shall state the following:

(i) ~ (No change.)
(ii) (No change;)
(iii) (No change.)
(iv) (No change.)
(v) (No change.)
(vi) (No change.)
(vii) that the original deposition transcript, or a

copy thereof in event the original was not returned to the

officer, together with copies of all exhibits, ¥ag/delivéréd

Y [RALIEA /IR /4 [ DOELPALA /DY PPEY LY [ AAQY E2EEA /WP ABPEY ] [ EEYLLS

FLAA/WIER/FEERFR/ FEPRLOL/ Y édUesEed/ /26 [is in the possession
and custody of] the attorney or party who asked the first

question appearing in the transcript for safekeeping and use
at trial;
(viii) (No change.)
2. Delivery. (No change.)
3. Exhibits. (ﬁo change.)
4, (No chahge.)
5. Copies. (No change.)

6. Notice of Delivery. (No change.)

00141
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TRCP 248. Jury Cases

When a jury has beeﬂ‘demanded, questions of law, motions,

exceptions to pleadings, ¢f¢/ [and other unresolved pending
matters], shall, as far as practicable, be heard and determined

by the court before {j¢/A4dY/A¢éidridteéd/foyY the trial [commences],

and jurors shall be summoned to appear on the day.so designated.

[COMMENT TO 1990 CHANGE: To provide a mechanism, in both bench

trials prior to the start of evidence ‘and jury trials prior to

Jury selection, and in both individual and central docket courts,

to seek and obtain rulings on matters of law, evdience; and

procedure affecting the trial.]

00 1 4 2 d:®scac®rule248.doc
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WRITER'S DIRECT DIAL NUMBER:

(512) 299-5434

July 24, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.0O. Box 4030

Lubbock, Texas

Re:

79409

Tex. R. Civ. P. 248

Dear Hadley:

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

Enclosed herewith please find a redlined version of TRCP

248,

Please be pre
SCAC meeting.

As always, thank

of the Advisory Commit

LHSIII/hijh

Enclosure

tee.

cc: Honorable Nathan I.. Hecht
Honorable David Peeples

AUSTIN, TEXAS OFFICE: BARTON .OAKS PLAZA TWO, SUITE 315

901 MoPac EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING, SUITE 1201

600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

SOULES III

pared to report on these matters at our next
I will include the matter on our next agenda.

you for your keen attention to the business

: /
W@ggligffgzg;;;s,

LYTHER H.

00143
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CACKOWSKI & MURRAY % '
ATTORNEYS AT LAW . _
Do e Y/ J [<7' =
Austin, Texas 78768-2006

(512) 4699603
Soules, Wallace

July 24, 1989 f
175 East Houston

San.Antonio, Texas 78205

Mr. Luther H. Soules

Dear Mr. Soules:

Enclosed please find Mr. Murray's memorandum on date
conflicts arising from the appeal of a judgment of a case
tried to the court.

Sincerely,

Carla D. shall
Legal Assistant to
W. Michael Murray

CDM:hs
_Enclosure
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MEMORANDUM
Luther H. Soules |

Date conflicts arising from the appeal of a judgment of a
case tried to the court.

After judgment is rendered in a case tried to the court,
and upon request, the trial court is required to file its
findings of fact and conclusions of law within thirty
days after the judgment is signed (Rule 297, T.R.C.P.)
However, if the Judge fails to file its findings ang

attorney must, within five days of the last day to file
the findings ang conclusions, present to the judge a
reminder that the findings and conclusions have not been
filed (Rule 297, T.R.C.P.). The judge then has an
additional five days after the reminder to issue the
findings and conclusions (Rule 297, T.R.C.P.). (What
happens if the .judge fails to file the findings and

but is not relevant to this problem.)

The Cost Bond on appeal is also due thirty days after the
judgment is signed, if no motion for a new trial is filed
(Rule 41(a) (1) T.R.A.P.). This rule is jurisdictional;
however, the time for filing the cost bond may be
extended an additional fifteen days upon filing the bond
and a motion is filed in the appellate court reasonable
explaining the need for the extension. (Rule 41(a)(2),

A motion for a new trial must also be filed within thirty
days after the judgment is Signed (Rule 329b(a),
T.R.C.P.) and must be amended within the same thirty day
period (Rule 329b(b), T.R.C.P.). The motion must be
clear and avoid generalities and must specifically
address the ruling of the court complained of (Rules 321
and 322, T.R.C.P.).

All of this means that the trial court can delay filing
its findings and conclusions until after the cost bond
and motion for a new trial are due, with no adverse
consequences.

None of this would normally be a problem, since there is
no longer a requirement to file a motion for a new trial
asS a prerequisite to an appeal and failure to file a
motion for a new trial, in a case tried to the court,,
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does not waive any points to be relied on, on appeal
‘(Rule 324, T.R.C.P.). One could, normally, either file a
motion for a new trial alleging that some ruling on a

- The problem, though, arises when these rules are reag in

the light of Rule 13, T.R.C.P., which reads, in relevant
part,

The signature of attorneys or parties
constitute a certificate by them that they
have read the Pleadings, motion, or other
paper; that to. the best of . their
knowledge, information ang belief formed
after reasonable inqui the instrument is
not groundless and brought in bad faith or

Sanctions under this rule are mandatory.

The problem arises, as it dig in the case that I was
involved in, when the trial court does not issue its
findings and conclusions wuntil after the thirty day
period has run. To file a motion for a new trial simply

to "buy time" before one has reviewed the findings and

conclusions, runs too close to "bad faith", and would be
difficult, at best, to sustain the burden of "reasonable
inquiry. The same problem occurs if one files a cost
bond to perfect the appeal. I truly am at a loss to
determine how one neets the requirement of "reasonable
inquiry" and 1lack of "bad faith" if one is faced with a
judgment that recites only that one party is entitled to
Jjudgment against the other party or, as occurred in ny
case, a basic "take nothing" Jjudgment was rendered,
without any reasons therefore.

My solution, when faced with this dilemma, was to wait
until after the trial court had issued its findings and
conclusions, file the cost bond, and file a motion for
extension of time to file the cost bond within the
fifteen day grace period, alleging as the grounds for the
motion that as counsel I had not been able to adequately



10.

11.

make the reasonable inquiry to determine if am appeall was

Justified without the findings and conclusioms.,

The Supreme Court, in the Garcia v. Kastrner FTarms:, Tmc.
opinion, handed down a week or so ago, held that what T
had done constituted a "mistake of law,® inferring that
such a mistake constituted negligence am ny pact, hut

Of course, a finding of attorney negligence
Supreme Court, would open up the attorney to a
claim by the client.

890

motion for a new trial and the filing of a cost bond dne

after the trial court is required to file ijtg Fiingi

and conclusions. The easiest way would be to make e
motion for a new trial and cost bond due to Be filed
seventy-five days after the judgment is signed.. y
rationale for this is that the judge initiaily has thirty
days to file its findings and conclusions. If the court
does not do so, the party requesting has am additfoma]l
five days to give the court notice of the failure tm file
the findings and conclusions. The trial court then has
an additional five days to file its initial Findiimgs amd
conclusions. If either party desires that the coart
issue additional findings, that party has five days from
the date of the issuance of the initial findings amd
conclusions to request additional findings and
conclusions and the court has five days to respeod to
that request. The total of this time is fifty days from
the date of Judgment. This would make the motiom for a
new trial and/or the cost bond due twenty-five days after

new trial and the cost bond due twenty-five (or tiniirty)
days after the trial court's issuance of ifts Fimal
findings and conclusions. I do not believe that tventy-
five or thirty days is an inordinately long delavy ang
would certainly make a motion for a new f&rial more
meaningful than the bresent timetable allows.
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One other matter in this area that presents a definite
and substantial pitfall is the requirement,

If the trial judge shall fail so to file
them [findings and conclusions], the party
so demanding, in order to complain of the
failure, shall, "in writing, within five
days after such date, call the omission to
the attention of the judge ... (Rule 297,
T.R.C.P.) '

This requires that the reminder must be presented to the
judge, personally, otherwise the appellant waives the
findings and conclusions and all presumptions in favor
of the judgment are sustained, effectively precluding an
meaningful appeal. Filing the reminder with the clerk of
court is not enough (Zaruba v. Zaruba, 498 S.W.2d 695,
697-698 (Tex. Civ. App. - Corpus Christi 1973, dis.)).
In the case that I was involved in, the judge rides
circuit in South Texas. Therefore, to present this to
the judge required that I first locate him and then take
a full day to go to the courthouse he was holding court
in (Ssinton) and wait until he was on a break to present.
the reminder. An onerous burden, at best. The cost to
the client to present this "reminder" to the judge was
also considerable. = I am not sure what would have
happened if the judge had been on vacation or ill or
simply not around. I guess that the client would have
lost his appeal. I somehow feel that this rule is an
anomaly and that a party should not be put at risk to
lose his right to appeal on so tenuous a ground as
failing to personally remind a trial judge of his duties
to issue findings and conclusions within five days of
when he was supposed to have done issued them.

Rule 297, T.R.C.P., is especially onerous given the
normal practice in Texas courts, which is that counsel
for the prevailing party normally prepares the findings
and conclusions for the judge. The prevailing party is
unreasonably and unfairly benefitted if his counsel is
able to delay preparing the findings and conclusions for
the judge's signature past the requisite deadlines. A
fairer system then would seem to be that after the
initial thirty days has expired, the burden shifts to the
party attempting to sustain the judgment, to obtain
findings and conclusions. This could be accomplished in
one of several ways but the easiest method would be to
amend the rule to allow either party to bring the failure
to file findings and conclusions after thirty days to the
attention of the trial court, but eliminate, by rule, the

4



presumption in favor of the judgment if no findings and
conclusions have been filed. This would simply mean that
without findings and conclusions, the judgment must stand

or fall on the record, without any appellate presumption
as to its validity.

I regret that the time constraints and my normal practice
have not allowed me to do a more extensive and formal legal
memorandum on this subject; however, I have given you the
benefit of my analysis of the problems and my proposed

solutions. If you have any questions or need additional
information please feel free to give me a call.
7

W. Michael Murray

CACKOWSKI & MURRAY
708 Rio Grande

P.O. Box 2006
Austin, Texas 78768
512-469~9603

WMM: cdm 5
soules.memn
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REBA BENNETT KENNEDY (512) 224-9144

WRITER'S DIRECT DIAL NUMBER:

(512) 299-5434

July 27, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law

P.O. Box 4030

Lubbock, Texas 79409

Re: Tex. R. Civ. P. 296
Dear Hadley:

Enclosed herewith please find a copy of a letter from W.
Michael Murray regarding TRCP 296. Please be prepared to report

on these matters at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

yours,

LUTHER H. SOULES III

‘LHSIII/hjh

Enclosure

cc: Honorable Nathan L. Hecht
Honorable David Peeples
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Rule 329. Motion for New Trial on Judgment Following Citation
- by Publication

‘ In cases in which judgment has been rendered on service of
process by publication, when the defendant has not appeared in
person or by attorney of his own selection:

(a) The court may grant a new trial upon petition of the
defendant showing good cause, supported by affidavit, filed
within two years such after judgment was signed. The parties adversely
interested in such judgment shall be cited as in other cases.

(b) Execution of such judgment shall not be suspended unless
the party applying therefor shall give a good and sufficient bond
payable to the plaintiff in the judgment, in an amount fixed in .
accordance with Appellate Rule 47 relating to supersedeas bonds,
to be approved by the clerk, and conditioned that the party will
prosecute his petition for new trial to effect and will perform
such judgment as may be rendered by the court should its dec-.
cision be against him.

(¢) 1If property has been sold under the judgment and execu-
tion before the process was suspended, the defendant shall not
recover the property so sold, but shall have judgment against the
plaintiff in the judgment for the proceeds of such sale.

"(d) If an interest in property has been leased under the
judgment, before the process was suspended, the defendant shall
not be allowed to rescind the lease, but shall have judgment
against the plaintiff for the proceeds resulting from the lease
of such interest.'

(e) 1If the motion is filed more than thirty days after the
judgment was signed, the time period shall be computed pursuant
to Rule 306a(7).
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ATTORNEYS AT LAW
A PROFESSIONAL CORPORATION

TENTH FLOOR
REPUBLIC OF TEXAS PLAZA
KENNETH W. ANDERSON 175 EAST HOUSTON STREET WAYNE 1. FACAN
KEITH M. BAKER SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
STEPHANIE A. BELBER
CHRISTOPHER CLARK (512) 224-9144 TELECOPIER
ROBERT E. ETLINGER (512 224-7073

MARY S. FENLON
PETER F. CAZDA
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN

JUDITH L. RAMSEY August 31, 1988
SUSAN SHANK PATTERSON
LUTHER H. SOULES IlI

Mr. Harry Tindall
Tindall & Foster -

2801 Texas Commerce Tower
Houston, Texas 77002

Re: Tex. R. Civ. P. 329
Dear Mr. Tindall:

Enclosed herewith please find a copy of a letter I received
from Skipper Lay regarding Rule 329. Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very, ly yours,

UTHER H. SOULES III

LHSTII/hjh

Enclosure

cc: Honorable William W. Kilgarlin
Mr. Skipper Lay
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A PROFESSIONAL CORPORATION < - / S? — fj
ATTORNEYS AT Law v d AN A
SurTE 1000 — WA
SKIPPER Lay’ 400 WEST 15 STREET TELEPHONE
WirLraM Davip Correy II** AusTIN, TEXAS 78701-1647 1512} 474-8558
CarTER C. Rusu Facsimire
"BOARD CERTIFIED - OIL, GAS & MINERAL LAW 1312} 489-0123
**ALSO LICENSED IN CALIFORNIA
August 16, 1988 g {d
Mr. Robert W. Fuller
Cotton, Bledsoe, Tighe & Dawson
Attorneys at Law . d&_—
Suite 300 i :

United Bank Building
500 West Illinois
Midland, TX 79701

RE: Proposed "Fuller-Cummings" Amendments
to Statute and Texas Rules of Civil
Procedure

Dear Bob:

Thank you for your submittal of July 28, 1§88, a copy of
which was sent to me. We have now placed your proposed amendment
to the Texas Civil Practice & Remedies Code §64.091 with the

State Bar, hopefully for inclusion in the State Bar legislation
package.

As I understand your submittal, you actually submitted a pro-
posed revision to the Texas Civil Practice & Remedies Code, and
also to Rule 329 of the Texas Rules of Civil Procedure. The
scope” of the 0il, Gas & Mineral Law Section's work this year
involved statutory revisions and revisions or amendments-to rules
for consistency with the statutes. As we read your proposed
addition to Rule 329, it has no connection with your submission
for revision of the Texas Civil Practice & Remedies Code.

Therefore we return to you the materials you submitted
concerning Rule 329, and the proposed addition. We encourage you
to submit this proposed revision directly to the Supreme Court
Advisory Committee. A copy of the listing of committee mem-

bership (valid at least through June 1, 1988)..is enclosed with
this letter.
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Mr. Robert W. Cummings
August 15, 1988
Page- 2 '

In addition, I am sending some slightly different wording to
your Rules amendment than you previously submitted. Accordingly,
you may ‘do with them as you see fit.

Thank you again for your submittal of the statutory revision
materials. :

Sincerely yours,

LAY & COFFEY, P.C.

SL/fdw

Enclosure

cc: Mr. Jan E. Rehler
Chairman ,
0il, Gas & Mineral Law Section
Feferman & Rehler
P. 0. Box 23041
Corpus Christi, TX 78403 -

Mr. Philip M. Hall

Prichard, Peeler, Hatch, Cartwright,
Hall & Kratzig

Attorneys at Law

Suite 1500 Texas Commerce Plaza

Corpus Christi, TX 78470

Mr. Jon R. Ray

Cox & Smith

Attorneys at Law

600 National Bank of Commerce Building
San Antonio, TX 78205

‘Mr. Luther H. Soules, III
Chairman

Supreme Court Advisory Committees
Soules, Reed & Buttsg

Attorneys at Law

800 Milam Building

San Antonio, TX 78205
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the Texas Rules of Civil Procedure.
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Hon. Luther H. Soules 1, Chairman
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800 Milam Building
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Law Offices of Gilbert T. Adams
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Pat Beard

Beard & Kuitgen
P.O.Box 21117
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Frank L. Branson

Law Offices of Frank L. Branson,
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Highland Park Natl. Bank Bldg.

Penthouse Suite, 4514 Cole Avenue

Dallas 75201

Elaine A.G. Carison
5318 Western Hills Drive
Austin 78731

Solomon Casseb, Jr.
Casseb, Strong & Pearl, Inc.
127 East Travis Street

San Antonio 78205

Vester T, Hughes, Jr.

Hughes & Luce

1000 Mercantile Dallas Building
Dallas 75201

Charles Morris

Morris, Craven & Sulak
1010 Brown Building
Austin 78701 .

John M. O’Quinn -

O'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston 77002

‘Hon. Jack Pope
2803 Stratford Drive
Austin 78746

Tom L. Ragland

Clark, Gorin, Ragland &
Mangrum

P.O.Box 239

Waco 76703

Harry M. Reasoner +
Vinson & Elkins
3000 1st City Tower
Houston 77002-67560

Broadus A Spivey
Spivey & Grigg, P.C.
P.O.Box 2011
Austin 78768

Hon. Linda B. Thomas

Judge, 256th District Court
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Harry L. Tindall
Tindall & Foster
2801 Texas Commerce Tower
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Rule 329¢ Motions to Set Aside Default Judoments

Rule 329b ang the folloﬁing rule shall be the exclusive rules

applicable to motions for new trial desighed to effect the settinc

aside of g3 default judgment:

(a)

(b)

(c)

or the result of conscious indifference; that the movant
has a meritorious defense to the action; ang that
setting aside the default wilg not prejudice the

nonmovant‘except by depri#

judgment ; ~ ! _ E%%E
The trial court can requi? %ﬁ%
new trial on any just ten %&%
and Rule 329b; and.the tr; "o

on the motion for new trié
or the nonmovant, but thef
shall have no effect on tj
affidavitg filed prior tof

The movant'g affidavit testimony may be controverted'by
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(a)

(b)

(c)

and Rule 329b; and.the trial court must hold a hearing
on the motion for new triaj if requested by the movant

or the nonmovant, but the mere holding of a hearing
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(d)

(e)

If the movant's affidaviﬁ testimony is not contro&erted
by any facts ﬁroved prior to or during the heafing, if
any, or prior to the ruling on the motion for new trial
if no hearing is held, and the testimony otherwise is
sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion and
set}aside the default judgment on such terms as it deems
just; and

If the movant's affidavit testimony is controverted in
the manner and at the time(s) permitted in this rule,
the trial court must find the fécts and render a
decision consistent with those findings and the

requirements of subsection (a) of this rule.
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LAW OFFICES \-M%O .
McCAMISH, INGRAM, MARTIN & BROWN &7@,4
A PROFESSIONAL CORPORATION 6

S50 MBANK TOWER
221 WEST 6TH STREET

1200 FIRST REPUBLICBANK TOWER AUSTIN, TEXAS 78701 SUITE 915
175 E. HOUSTON (512) 474-6575 WATERGATE SIX HUNDRED BUILDIN:
SAN ANTONIO, TEXAS 78205 TELECOPIER (512) 474-1388 WASHINGTON, D.C. 20037
{512) 225-5500 (202) 337-7900
TELEX 9108711104 //' TELECOPIER (202) 338-1299
TELECOPIER (512) 225-1283 5

January 6, 1987 i[f4 é;}dZL,
bﬂ

Ms. Holly Halfacre 25;3 g
State Bar of Texas Q/

800 Milam Building

Austin, Texasg 78705 %Q/

Dear Ms. Halfacre: i

the Conscious Indifference Issue." The article concerns a
Proposed new rule of civil procedure which, for your convenience,
I have copied and placed at the front of the articie. I would

ALJ: tes

Enclosures
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING * EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON (512) 224-9144 WAYNE 1. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGER (512) 224-7073

MARY S. FENLON

PETER F. GAZDA

REBA BENNETT KENNEDY
DONALD }. MACH
ROBERT D. REED

HUCH L. sCOTT, JR.
DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES 11l January 18, 1988
W. W. TORREY

Mr. Harry L. Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

RE: Rule 329b
Dear Harry:

Enclosed herewith Please find a copy of a letter I received
from Aaron L. Jackson regarding Rule 329b. DPlease review this
matter and be prepared to speak on same at our next committee
meeting. I am including Same on our agenda.

Very truly yours,

LHSIII/hjh /

Enclosure
cc: Mr. Aaron L. Jackson
Justice James P. Wallace
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in any case involving an appeal from a default judgment,
appellate courts slavishiy cite the three-pronged test from

Craddock v. Sunshine Bus Lines, Inc.,l as "the guiding rule or

principle which trial courts are to follow in determining whether
to grant a motion for new trial."2 According to that test, a
default judgment should be set aside if (1)bfailure of the
defendant to answer before judgment was not intentional or the
result of conscious indifference; (2) the motion for new trial
sets up a meritorious defense to the plaintiff's cause(s) of
action; and (3) setting aside the default judgment will not cause
delay or otherwise prejudice the plaintiff;3

Despite the unanimity on the substance of the Craddock‘test,
however, reported appellate court decisions reflect different
beliefs about the procedure(s) the advocate must use in various
contexts to comply with the test or to demonstrate the movant's
noncompliance with it. 1In particular, no consensus seems to exist
among appellate courts concerning fhe proper procedure for
controverting facts alleged by the defaulting party in an attempt
to show that the default was not intentional or the result of
conscious indifference.

According to their published opinions, appellate courts wquld
not agree on the answers to the following questions: Must the

nonmovant file opposing affidavits as a prerequisite for

introducing live testimony or other evidence at an evidentiary
hearing on the motion for new trial?4 If the movant submits
uncontroverted affidavits to show the default was not intentional
or the result of conscious indifference, are those affidavits

sufficient to defeat the default judgment even if the trialk: court

00161
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holds a hearing on the motion for new trial?5 TIf the mévant
submiés affidavits which meet all ﬁhe requirements of the Craddock:
test, are those affidavits sufficient to defeat the default
judgment even if they are controverted?6

In an attempt to desctibe for the pr;ctitioner the proper
procedure for showing or dﬁsputing that the.failure to answer was
intentional or the result of conscious indifference, this article
offers two things:

1. An analysi; of case law before and after the Supreme

Court's watershed decision in Strackbein V. Prewitt;7

and

2. A new rule of civil pProcedure designed to eluéidatevin
detail the proper procedures for defendihg and opposing
default judgments before the trial court.

Strackbein

In Strackbein v. PreWitt, supra, the Supreme Court reversed a
default judgment upheld by%tﬁe San Antonio Court of Appeals. The
trial court refused to setzthe judgment aside after a hearing in
which the defaulting partyfpresented oral argument on his motion
for new trial. Neither the movant nor the nonmovant made a record
of the hearing;8 so, When~£he case came to the appellate courts,

the record contained only the uncontroverted affidavits of the

movant. Accordingly, the Supreme Court held:

Where factual allegations in a movant's affidavit are not
controverted, a conscious indifference question must be
determined in the same manner as a claim of meritorious
defense. It is sufficient that the movant's motion and
affidavit set forth facts which, if true, would negate
intentional or consciously indifferent conduct.?
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The Supreme Court does not say in this passage (or anywhere else
in the opinion) that the nonmovant must controvert the movant's

affidavits by filing controverting affidavits as opposed to other

types of controverting evidence. Both the Supreme Court opinion

in Strackbein, and the Supreme Court file in the case, indicate
that the nonmovant had made no éttempt of any kind to controvert
the movant's affidavits.l0

In such a context, it is easy to accept the following broad
language which appears at the very end of the Strackbein opinion:

Finally, Strackbein contends that if the trial court conducts
a hearing on a defaulting defendant's motion for new trial,
the appellate court should not substitute its discretion for
that of the trial court. The issue is not one of which
court's discretion shall prevail. Rather, it is a matter of
the appellate court reviewing the acts of the trial court to
determine if a mistake of law was made. The law in the
instant case is set out in Craddock. That law requires the
trial court to test the motion for new trial and the
accompanying affidavits against the requlrements of Craddock.
If the motion and affidavits meet these requirements, a new
trial should be granted. 1In this case those requirements
have been met.ll C

Taken alone outside the context of the particular facts in
Strackbein, however, this language can support such a broad
reading of Strackbein that neither an evidentiary hearing nor
controverting affidavits can defeat a motion supported by
affidavit testimony indicating an absence of conscious

indifference. See, Southland Paint v. Thousand Oaks Racket

Club.1l2

After Strackbein: Southland

In Southland, the movant requested a hearing on the motion
for new trial. Because Strackbein did not require the hearing

simply because the nonmovant had filed conclusory affidavits
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opposing the movants, and the opposing affidavits contained no
facts about the events‘leading‘up to the default, the hearing need
not have been requested for evidentiary reasons. Instead, the
hearing simply could have given Southland an oral opportunity to
persuade Judge: Rivera to set aside the default judgment if the
written motion for new trial had not persua&ed him on its own.

A record on the proceedings in the hearing was presented to
the appellate court. The fecord reflects that the nonmovant
presented live testimony. The movant argued this testimony did
not controvert the affidavit testimony supporting the motion for
new trial because the testimony did not come from someone with
personal knowledge of facts leading to the default, and because
the evidence was in the form of an opinion grounded upon an
erroneous definition of conscious indifference. The San Antonio
court's majority opinion in Southland does not explicitly reject
or accept the movant's argﬁment in this regard. 1Instead, the

court, citing Strackbein, éimply broadly held that the movant's

affidavits met the Craddock test and, therefore, the default had
to be reversed. A
Neither the majority nor the dissenting opinion in Southland
addresses the effect of the nonmovant's affidavits or testimony.
According to the weight of authority, the nonmovant's affidavits
and testimony may have beeﬁ irrelevant because neither
controverted the facts leading up to the default, as alleged in
the movant's affidavits. Because the San Antonio court doés not
make this clear in its opiﬁion in Southland, however, the opinion
could be read to support an argument that, once the movant files

affidavit testimony which, if true, meets the Craddock test,
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controverting evidence of any kind, even on the conscious
indifference issue, is irrelevant, and the trial court must grant
the motion for new trial.

In dissent in Southland, Chief Justice Cadena also did_nct_
mention the issue of contfoverting evidence. Instead, the Chief
Justice opined that because the movant presented no testimony at
the hearing, it had failed to discharge the burden it was required
to bear to get the default set aside.l3 This dissent reflects a

broad reading of Reedy Co., Inc. v. Garnsey,l4 according to which

the movant's affidavits automatically become insufficient (become
ﬁonevidénce) to support a motion for new trial upon request b&-the
nonmovant for a hearing on the motion.

On May 13, 1987, the Supreme Court ruled ﬁhat the San Antonio
court had committed no reversible error in Southland. In so
doing, the Supreme Court left standing the San Antonio's court
broad language interpreting Strackbein, according to which
controverting evidence of any kind is irrelevant as long as the
movant files an affidavit which meets the requirements of
craddock. 15

After Strackbein: Barber

In Peoples Sav. and Loan Ass'n v. Barber,l® the San Antonio

court offered another interpretation of Strackbein which may

create problems for the practitioner. The procedural history of
Barber provides a good introduction to the problems. The movant
requested a hearing on the motion for new trial and called its own
affiants live to supplement their affidavit testimony. The
nonmovant filed a feply to the motion for new trial, but did not

offer and could not have offered affidavits to controvert thg
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factual allegations of the movant's affiants. The nonmovant's
inability in this regard may not have been significant at the time
because the movant's affidavits seemed fatally deficient on the
meritorious defense issuel? (as pointed out in the reply to the

motion for new trial).l8 At the time, Strackbein did not appear

to require the filing of counter-affidavits before the nonmovant
could take advantage of any controverting testimony elicited
during cross-examination of the affiants at the hearing.

At the hearing, the nonmovant did elicit from the affiants -
testimony which contradicted their affidavit testimony. For
example, as one of the excuses for the defahlt, one of the
movant's witnesses testified that, in a telephone conversation
designed to notify him thai the movant had been served with
citation, he mistakenly thought he was being told only about a
letter that had been previously sent by Mr. Barber.l2 fThis
testimony impeached the witness' affidavit in which he admitted
under oath that, on the o@ﬁssion in question, he was actually
advised that the movant ha& been served with court papers
concerning Mr. Barber's suit.20

During cross-examination, the trial court also asked
questions of the impeached witness, questions which the witness
avoided. The trial court denied the motion for new trial, and the
movant appealed.

The San Antonio court, in an opinion by Justice Chapa, took a
broad view of Strackbein and reversed the default judgment. The
court held:

Barber filed no controverting affidavits to the motion for

new trial . . . . Since Barber filed no controverting
affidavits, the trial court could only look to the record
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before him at that time which included the motion for new
trial and the attached affidavits . . . .21

* %k %

Barber asserts that we should consider the evidence adduced
at the evidentiary hearing [of which the court had a record]
on the motion for new trial in reviewing the trial court's
denial of the motion . . . . The Supreme Court, faced with
the same contention [sic], held: :

Finally, Strackbein contends that if the trial court
conducts a hearing on a defaulting defendant's motion
for new trial the appellate court should not substitute
its discretion for that of the trial court. The issue
is not one of which court's discretion shall prevail.
Rather, it is a matter of the appellate court reviewing
the acts of the trial court to determine if a mistake of
law was made. The law of the instant case is set out: in
Craddock. That law requires the trial court to test the
motion for new trial and the accompanying affidavits
against the requirements of Craddock. If the motion and
affidavits meet those requirements, a new trial should
be granted.?2

(Emphasis added.)

The San Antonio court's holding in Barber creates at least
the following problems for the pfactitioner in this area:

1. For the first time it seems to require that the

nonmovant file controverting affidavits as a

prerequisite for the introduction of other controverting
evidence;

2. If for whatever reason, controverﬁing or opposing
affidavits are not available to the nonmovant, cross-
examination testimony of the movant's affiants
themselves cannot be considered by the trial court oﬁ
the conscious indifference issue; and

3. If controverting or opposing affidavits are not

available to the nonmovant, he has no way to defend the
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default against an artfully worded, but false movant's
affidavit.

Under most circumstances, as was true in Barber, the
allegations made in the supporting affidavits as to intent or
conscious indifference are wholly within the knowledge of the
affiant(s) and concern facts which cannot be known personally to
the nonmovant. For example, in Barber, to explain the default,
the movant relied solély upon evidence of a telephone conversation:
dﬁping which a misunderstanding allegedly arose that resulted in
the default. The only witnesses to this alleged telephone
conversation were the two participants in it, and they were the
only affiants offered in support of the motion for new trial.23

In the Barber situation, which experiehce~has shown to be
typical, the nonmovant can test the movants' proof bnly by cross-
examining the affiant(s) regarding the truth or falsity of the
facts alleged in affidavit testimony. According to the San
Antonio court's holding in Barber, a nonmovant is effectively
deprived of his right to cross-examine the movant's affiants in
the vast majority of'defau;t judgment cases. In those cases, the
nonmovant is left completely to the mercy of the affiants'
conscience or lack thereof.

Of course, in the motion for }ehearing and in the application
for writ of error in Barber, the nonmovant argued that the live
cross-examination testimony from the affiants themselves did
controvert their affidavits; that the court did have beforé it a
record of the controverting evidence; that the appellate courts in

Strackbein did not have such a record; that the nonmovant had

offered no controverting evidence of any kind in Strackbein;Z24
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that, ~accordingly, Strackbein was not in point; ang that the
absence of controverting affidavits was irrelevant. At least
three members of the Supreme Court agreed with these arguments
when they granted the application for writ of error on October 7,
1987. Because the application was later withdrawn by agreement as
a result of the settlement, héwever, the Supreme Court did not
have a chance to address intermediate appellate. court

interpretations of the opinion in Strackbein.

If the Supreme Court had addressed the issues in Barber, it

could have defended the following rules:

1. The nonmovant must controvert the movant's affidavits on
the issue of conscious‘indifference: otherwise, they are
taken as true;25

2. The nonmovant can controvert the movant's affidavits on
the conscious indifference issue either by filing
affidavits, or by adducing testimony live at a hearing
as long as either contradicts the facts alleged by the
movant's affidavits on the conscious indifference
issue;?26

3. The controverting evidence, if ény, must be incorporated
in the record Presented to the appellate court;
otherwise, the appellate courts will accept the movant's
affidavits as true,27

4. An "evidentiary" hearing has no effect on the movant's
affidavits if no evidence is presented at the héaring to
controvert the facts alleged in the affidavits on the

conscious indifference issue;28
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5. If the movant's affidavits are controverted, the trial
court must find’facts, which findings will not be
disturbed on appeal if supported by some evidence;29 and

6. If the movant's affidavits are not controverted, the
motion for new trial must be granted if no reasonable
interpretation of the affidavits would suggest the
default was intentional or the result of conscious
indifference.30

These rules avoid the‘problematic holdings and statements in

Barber and Southland. For example, contrary to the ruling iﬁ

Barber, it seems self-evident that, without requiring

prerequisites, the trial court should be able to consider
admissions by the affiants'themselvés, admissions made durind
cross-examination at a heafing on the motion for new trial.
Before Barber, no Texas court had established prerequisites for
cross-examination of witnesses called by'the othef side,31 and it
would seem extremely unjust if affidavit testimony need be taken
as true in the teeth of the affiant's live admission or testimony
during cross-examination indicating the affidavit testimony was
not actually true. Likewise, contrary to the apparent ruling by
the majority in Southland, it seems unjust to accept artfully
worded affidavits on the conscious indifference issue if evidence
is offered (at least by thé time of the hearing on the motion for
new trial) to controvert the affidavits. Finally, it seems unjust
to exalt form over substanée as does the dissent in Southland in
opining that a mere request for a hearing automatically negates

the force of the movant's affidavits.
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According to the views expressed in Barber and Southland, the
key issue seems to be form and not substance. According to the

Supreme Court's views, however, as reflected in the Strackbein

opinion read as a whole, the key issue seems to be the absence or
presence of controverting facts of any kind on the issue of
conscious indifference, whether‘these facts are in the movant'é
affidavits themselves and reflect internal inconsistencies; or
whether the facts alleged in the movant's affidavits are
inconsistent-with facts alleged in opposing affidavits; or whether
facts alleged in the movant's affidavits are inconsistent with
facts established other than by affidavit, for instance, during
live testimony at the evidentiary hearing. The facts developed as
of the time of the hearing should control.

There should be and usuallj is a "symmetry" in the risks of
any given action in litigation. For example, if an advocate calls
a witness to prove a favorable fact, X, the witness may admit Y,
which is unfavorable. Likewise, if the advocate's opponent calls
a witness to prove Y, which favbrs the opponent, the witness may
prove X, which disfavors the opponent.

Similarly, if the advocate does not call a witness to prove
X, the factfinder may consider other evidence to be too weak to
support the advocate's position on X. Likewise, if the opponent
fails himself to call the advocate's witness adversely, the
factfinder may find other evidence to be strong enough to support
the advocate's position. |

The views expressed by the San Antonio court in Southland and
Barber alter the natural symmetry of risks with respect to

witnesses called or not called in connection with an attemp;ﬁtp_,
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effect the setting aside of a default judgment. The majority view
in Southland, for instance, if read literally, eliminates entirely
the risk in a movant's decision not to call witnesses live to
prove the absence of conscious iﬁdifference. This is true
because, according to the Southland majority's view, the movant's
witness(es)' affidavit testimony must be taken as true and, as
long as the affidavit is'artfully worded, the trial court must
grant the motion for new trial.

leew1se, the dissent in Southland, if read llterally,
eliminates entlrely the risk in the nonmovant's decision not to
call or to depose the movant's witness(es) on the conscious
indifference issue. This is true because, according to the
Southland dissent's view, the nonmovant, simply by requesting é
hearing, can force the movant to call his witness(es) live to
prove the absence of conscious indifference.

Similarly, the majority opinion in Barber, if read literally,
eliminates entirely the risk in the movant's decision |

affirmatively to call witnesses live at the hearing to prove the

absence of conscious indifference. This is true because, as long

as the nonmovant files no controverting affidavits, nothing the

movant's witnesses say can be used against the movant.

An argument that the views in Southland and Barber destroy

"symmetry of risks" in litigation is, at bottom, an argument that
the views are unfair. The‘folléwing rule is proposed as a
reasonably fair guideline for defending and opposing default
‘judgments. It is respectfully commended for consideration by the

State Bar Advisory Committee on the Rules of Civil Procedure.
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the fdllowing rule shall be the exclusive rules

applicable to motions for new trial designed to effect the setting

aside of a default jﬁdéméﬁt:

(a)

(b)

(c)

The motion must be supported by affidavit testimony
alleging facts within the personal knowledge’of the
affiant reflecting that the default was not intentional
or the result of conscious indifference; that the movant
has a meritorious defense to the action; and that
setting aside the default will not prejudice the
nonmovant except by depriving him of the default
judgment;

The trial court can require a hearing on the motion for
new trial on any just tefms consistent with this rule
and Rule 32%b; and the}trial court must hold a hearing
on the motion for new trial if requested by the movant
or the nonmovant, but the mere holding of a hearing
shall have no effect on the evidentiary value of
affidavits filed prior to the hearing;

The movant's affidavit testimony may be controverted by
affidavits (which, for the purposes of this rule,
constitute evidence if filed prior to the hearing)
reflecting personal knowledge of relevant facts or by
other evidence of facts which would be admissible at
trial under the Rules of Evidence, but the filing of
opposing affidavits sh&ll not be a prerequisite to the

introduction of evidence at the hearing;
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(e) .

If the movant's affidavit testimony is not controverted
by any facts pfoved prior to or during the hearing, if
any, or prior to the ruling on the motion»fer new trial
if no hearing is held, and the testimony otherwise is
sufficient to satisfy the requirements of subsection (a)
of this rule, the trial court must grant the motion and
set aside the default judgment on such terms as it deems
just; and

If the movant's affidavit testimony is controverted in
the manner and eﬁ the time(s) permitted in this rule,
the trial court must find the facts and render a
decision consistent with those findings and the

requirements of subsection (a) of.this fule.
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ENDNOTES

1. 134 Tex. 388, 133 s.w.2d 124 (1939).

2. strackbein v. Prewitt, 671 S.W.2d 37 (Tex. 1984).

3. craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 133

S.W.2d4 124.

4. Yes—--People's Savings & Loan Assoc. V. Barber, 733 S.W.2d

679 (Tex. App.--San Antonio 1987, writ dism'd by agr.);

No--Royal Zenith Corp. v. Martinez, 695 S.W.2d 327 (Tex.

App.--Waco 1985, no writ); Reedy Co., Inc. v. Garnsey, 608 S.W.2d

755 (Tex. Civ. App.-Dallas 1980, writ ref'd n.r.e.)

5. Yes--Strackbein v. Prewitt, 671 S.W.2d 37; Southland Paint

Co., Inc. v. Thousand Oaks Racket Club, 724 S.W.2d 809 (Tex. App.-—-

~San Antonio 1987, writ ref'd n.r;e.);

No--Reedy Co., Inc. v. Garnsey, 608 S.W.2d 755 (Tex. Civ.
App.--Dallas 1980, writ ref'd n.r.e.)

6. Yes--Southland Paint Co., Inc. v. Thousand Oaks Racket

Club, 724 S.W.2d 809 (Tex. App.--San Antonio 1987, writ ref'd

n.r.e.):;
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No--Reedy Co., Inc. v. Garnsey, 608 S.W.2d 755 (Tex. Civ.

App.--Dallas 1980, writ ref'q n.r.e.); Royal Zenith Corp. v.

Martinez, 695 S.W.2d 327 (Tex. App.--Waco 1985, no writ).

7. Strackbein V. Prewitt, 671 S.W.2d 37; Order in Cause No.

82-CI-0794, signed October 1, 1982 (Strackbein V. Prewitt).

8. strackbein v. Prewitt, 671 s.W.2d 37, 39.

2. Id. at 38-9.

10. 7he fact that the Strackbein case diq not involve an

evidentiary hearing, or at least no record of such was made, ié
documented in the transcript and pPleadings found in the Supreme
Court's file in Strackbein. The trial court's Order dénying the
Motion for New Trial states:

The Court having considered the Pleadings,

affidavits and arguﬁents of counsel, is of the

opinion that the Mbtion for New Trial should be

denied. Order in Cause No. 82-C1-0794, signed

. October 1, 1982 (Supreme Court File No. C-2883).

Also, the movant in Strackbein described the procedural history of

that case:

;00176 - 16 -



Mr. Strackbein [non-movant] did not file or offer

any affidavits to controvert Mr. Prewitt's motion

nor did he present any eﬁidence at _the hearing on

the Motion for New Trial. Respondent's Answer to

Application for Writ of Error, Statement of Facts,

P. 5 (Supreme Court File No. C-2883).
(Emphasis added).
Furthermore, no record was made of the hearing on the Motion for
New Trial in Strackbein. 671 S.W.2d at 38.

1l. gtrackbein v. Prewitt, 671 S.wW.2d 37, 39.

12. 724 s.w.2d 809 (Tex. App.--San Antonio 1987, writ ref'da
n.r.é.)

13. 14. at 811.

14. 608 s.W.2d 755 (Tex. civ. App.--nailas 1980, writ ref'd
n.r.e.), cited erroneously by Chiéf Justice Cadena as a decision
of the Texas Supreme Court. 724 S.W.2d at 811. In Reedy, the
movants filed a supporting affidavit on the conscious indifference
issue, and the nonmovant presented controverting testimony at the
evidentiary hearing on the Motion for New Trial. 1In its opinion,

00177
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the Dallas Court of civil Appeals said nothing that would lead the
reader to believe the nonmovant had filed opposing affidavits as a
prerequisite for introducing the live testimony. The court did
hold that’the”movants' affidavitbon the conscious indifference
issue was not evidence once controverted by the live testimony.
608 S.W.2d at 757. This seems to be unarguable based upon the
weight of authority. However, the languaée in th; Reedy opiniqn
seems to go farther th;p a mere holding th§£, oncekcontroverted by
live testimony or otherwise, a supporting affidavit is not
evidence on the conscious indifference issue. At the very end of
the opinion appears the following language:

We hold that when a hearing is held on a motion to

set aside andefault judgment, . . . the movant has
the burden of proving by a preponderance of the
evidence that his failure to answer was not
intentiénal or dﬁe to conséious indifference, but
rather was due to mischance or mistake.

(Emphasis in original.)
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Id. This language is not limited to a situation in which
controverting evidence of some kind is presente@ at the hearing on
the Motion for New Trial. Consequently, in‘Southland, the Chié%
Justice opined that merely because a hearing had been held on
Southland's Motion for New Trial, Southland's affidavits on the
conscious indifference issue losf éheir evidentiary value. 724
S.W.2§ at 8l1. If this was a holding in ggggx, the Supreme Court

in Strackbein seemed to repudiate it. There the Supreme Court

held that the movant's affidavits on the conscious indifference
issue constituted evidence even in the face of a hearing held in
that case on the Motion for New Trial. 671 S.W.2d at 39. No

controverting evidence was presented at the hearing in Strackbein.

15. southland Paint Co., Inc. v. Thousand Oaks Racket Club,

724 5.W.2d 809 (Tex. App.=--San Antonio 1987, writ ref'd n.r.e.)
16. 733 s.w.2d 679.
17. 1t is well-established that the rule of Craddock does not
require proof of a meritorious defense but rather a new trial
should be granted if the motion for new trial "sets up a

meritorious defense." Ivy v. Carrell, 407 S.W.2d 212, 214 (Tex.

00179
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1966). No controverting evidence of any kind may be considered on

the meritorious defense issue. Guaranty Bank v. Thompson, 632

S.W.2d 338, 340 (Tex. 1982).

18. Barber's Reply To People's Motion For New Trial, Barber

V. People's Savings & ILoan Assoc. and People's Mortgage Co., No.

‘86-CI-01820A (1986) . Barber's Reply To People's Motion For New
Irial asserted that the moﬁion for new trial was fatally deficient
because the motion failed to allege facts which, if trué, would
constitute a meritorious defense to the causes of action alleged.
In particular, Barber's reply alleged that the motion for new
trial contained mere conclusory allegatibns and other legal
conclusions, which did not sufficiently set up a meritorious
defense as required by the Supreme Court's decision in Ivy v.
Carrell, 407 S.W.2d 212 (Tex. 1966) .

19. cause No. 04-86-00315-CV, Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (Tex. App.--San

Antonio), Statement of Facts for April 30, 1986, P. 62, L. 17-25.
20. 1d4., Transcript at 1s.
21. The language in the Barber opinion appears to track very

- 20 -

00180



closely the language used in the Strackbein opinion, substituting

the names from the Barber case where the names from the Strackbein

case had been used previously.

22. people's Savings & Loan Assoc. v. Barber, 733 S.W.2d 679,
681.

23. cause No. 04-86-00315-CV, Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (Tex. App.--San

Antonio), Transcript, at 13-20.
24. order in cause No. 82-CI~-0794, signed October 1, 1982

(Supreme Court File No. C-2883) ; Respondent's Answer To

Application For Writ of Error, Statement of Facts, p. 5 (Supreme

Court File No. C-2883); Strackbein v. Prewitt, 671 s.w.2d 37.

25. strackbein V. Prewitt, 671 S.w.2d 37; Dallas Heating

Co., Inc. v. Pardee, 561 S.W.2d 16 (Tex. civ. App.--Dallas 1977,

writ ref'd n.r.e.)

26. Royal Zenith Corp. v. Martinez, 695 S.W.2d 327; Reedy

Co., Inc. v. Garnsey, 608 S.W.2d 755.

27. gtrackbein v. Prewitt, 671 S.w.2d 37.

28. 1mplied in Strackbein v. Prewitt, id.
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0ot

29. Royal Zenith Corb. v. Martinez, 695 S.W.2d 327;

Strackbein v. Prewitt, 671 S.wW.2d 37.

30. strackbein v. Prewitt, 671 S.W.2d 37; Dallas Heating Co.,

Inc. v. Pardee, 561 S.W.24 1s6.

31. cases recognizihg the fundamental right to cross-
examination are legion. As a former Chief Justice of the San
Antonio Courf put it in 1952, "ordinarily parties are entitled to
cross-examine witnesses and test their opportunity to know what

they profess to know. . . ." City of Corpus Christi v. McCarver,

253 S.W.2d 456, 459 (Tex. Civ. App.--San Antonio 1952, no writ).
A party's right to cross-examine witnesses would be meaningless if
the trial court could not consider the admissible testimony

produced by the cross-examination.
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RULE 534. ISSUANCE AND FORM OF CITATION

a. Issuance. When a claim or demand is lodged with a
justice for suit, the clerk, when requested, he shall forthwith
issue a fprthwikh/ citations and deliver the citation as directed
by the requesting party. The party requesting citation shall be
responsible for obtaining service of the citation and a copy of

the petition If any is filed. [or/ /g /defendant, pr/ Qefemdanysy
- THq } FAKARADR/ [ERAT Y/ ffeuiiciel | Ene / /[defemdanty / k] /[4H0eay | Apd/ /amsvey

pYainy iR s/ suit/ ol 19Y | PREPEL! Y40 /9] ELPER [ ALRY. /9T / ERE/ Monday
- ey [ AELLE/ /Y0 [ expiraLien/ Of/ /e /days [ EXORY /e /dake pfy 1997I¥3Y

Yheveg/ /[ and/ /s0aYy | srakp/ 1¥he / PAALe/ /95 | RORAARG/ /%5 1 ConyTtyy
shall state the number of the suit, the names of all the parties

to the suit, and the nature of plaintiff's demand, and shall be
dated and signed by the justice of the peace. Upon request,
separate or additional citations shall be issued by the clerk.

b. Form. The citation shall (1) be styled "The State of
Texas," (2) be signed by the clerk under seal of court. (3}
contain name and location of the cour{
of the petition if any is filed, (5)
citation, (6) show file number, (7) .sh¢
directed to the defendant, (9) show
attorney for plaintiff, otherwise the
contain the time within which these r
to file a written answer with the cler
contain address of the clerk, and (12)
that in case of failure of defendant %
by default may be rendered for the
petition. The citation shall direct
written answer to the plaintiff's pe
a.m. on the Monday next after the ex
the date of service thereof. The re
and 12 of this section shall be in the
¢ of this rule.

c. Notice. The citation sha
notice to the defendant: "You have been sued. You may employ an
attorney. If you or your attorney do not file a written answer
with the clerk who issued this citation by 10:00 a.m. on the
Monday next following the expiration of ten days after you were
served this citation and petition, a default Jjudgment may be
taken against you."

d. Copies. The party £iling any pleading upon which
citation is to be issued and served shall furnish the clerk with
a sufficient number of copies thereof for use in serving the
parties to be served, and when copies are so furnished the clerk
shall make no charge for the copies.
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RULE 534. ISSUANCE AND FORM OF CITATION

a. Issuance. When a claim or demand is lodged with a
justlce for suit, the clerk, when requested, he shall forthwith
issue a £prthwith/ citations and deliver the citation as directed
by the requesting party. The party requesting citation shall be
responsible for obtalnlng service of the citation and a copy of

the petition if any is filed. [fpoxr/ /fhe /defendany,pr/ Gefemndanys s
THe L EALAEALN [SRALL/ [riequi/rkl /| the/ defendenyty [ Lo/ /[ARREIY | Apd/ /ansvwey
pYainy VRIS / puit/ At/ /97 | PREPEL/ /YOO /) ELREK / BLIY-/ /9T ] ERE/ MNGRY
neydy [ afrer/ /Yhe [expiration/ Of/ /yqry (days/ Frpmy /Yhye /dake ) pky /ﬁ'?’—'/VJ/GI’?

yheyegf/ /. and/ /9nalY | skate/ /Yne / pAace/ /9 | beAAARG/ 1 ¥he / [Coptyy
shall state the number of the suit, the names of all the parties

to the suit, and the nature of plaintiff's demand, and shall be
dated and signed by the justice of the peace. Upon request,
separate or additional citations shall be issued by the clerk.

b. Form. The citation shall (1) be styled "The State of
Texas," (2) be signed by the clerk under seal of court, (3)
contain name and location of the court, (4) show date of filing
of the petition if any 1s filed, (5) show date of issuance of
citation, (6) show file number, (7) show names of parties, (8) be
directed to the defendant, (9) show the name and address of
attorney for plaintiff, otherwise the address of plaintiff, (10)
contain the time within which these rules require the defendant
to file a written answer with the clerk who issued citation, (11)
contain address of the clerk, and (12) shall notify the defendant
that in case of failure of defendant to file an answer, judgment
by default may be rendered for the relief demanded 1in the
petition. The citation shall direct the defendant to file a
written answer to the plaintiff's petition on or before 10:00
a.m. on the Monday next after the expiration of ten days after
the date of service thereof. The requirement of subsections 10
and 12 of this section shall be in the form set forth in section
c of this rule.

C. Notice. The citation shall include the following
notice to the defendant: "You have been sued. You may employ an
attorney. If you or your attorney do not file a written answer
with the clerk who 1issued this citation by 10:00 a.m. on the
Monday next following the expiration of ten days after you were
served this citation and petition, a default Jjudgment may be
taken against you."

d. Copies. The party filing any pleading upon which
citation is to be issued and served shall furnish the clerk with
a sufficient number of copies thereof for use in serving the
parties to be served, and when copies are so furnished the clerk
shall make no charge for the copies.
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535. WHO MAY SERVE AND METHOD OF SERVICE

. Ehe court who is not less than eighteen years of age. No person
who is a party to or interested in the outcome of a suit shall
Sérve any process. Service by registered or certified mail and
citation by publication shall, if ‘requested, be made by the clerk
of the court in which the case 1is pending. The order authorizing
4 _person to serve process may be made without written motion and
no fee shall be imposed for issuance of such order.

‘{b) Unless the citation or an order of ' the court otherwise
directs, the citation shall be served by any person authorized by
this rule by

(1) delivering to the defendant, in person, a true copy of
the citation with the date of delivery endorsed thereon with a
copy of the petition attached thereto, or

(2) mailing to the defendant by registered or certified
mail, return receipt requested, a true copy of the citation with
a _copy of the petitidn attached thereto if any is filed.

(c) Upon motion upported by affidavit stating the location
of the defendant's usuzl place of business Oor usual place or

attempted under either (a)(l) or (a)(2) at the location named in
such affidavit but has not been successful, the court may
authorize service

(1) by leaving a true copy of the citation, with a copy of
the petition attached, with anyone over sixteen years of age at
the location specified in such affidavit, or

(2) in__any other manner that the affidavit or other
evidence before the court shows will be reasonbly effective to
give the defendant notice of the suit.
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536. DUTY OF OFFICER OR PERSON RECEIVING AND RETURN OF CITATION

The officer or authorized person to whom process is
delivered shall endorse thereon the day and hour on which he
received it, and shall execute and return the same without delavy.

The return of the officer or authorized person executing the
citation shall be endorsed on or attached to the same; it shall
state when the citation was served and the manner of service and
be signed by the officer officially or by the authorized person.
The reutrn of citation by an authorized person shall be verified.
When the citation was served by registered or certified mail as
authorized by Rule 536, the return by the officer or authorized
person must also contain the return receipt with the addressee's
signature. When the officer or authorized person has not served
the citation, the return shall show. the diligence used by the
officer or authorized person to execute the same and the cause of
failue to execute it, and where the defendant is to be  found, if
he can ascertain.

Where citation 1is executed by an alternative method as
authorized by Rule 536, proof of service shall be made in the
manner ordered by the court.

No default judgment shall be granted in any cause until the
citation with proof of service as provided by this rule, or as
ordered by the court in the event citation is executed under Rule
536, shall have been on file with the clerk of the court &an,
days, exclusive of the day of filing and the day of judgment.
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August 9, 1989

FEDERAL EXPRESS

Honorable Luther H: Soules, III

Chairman, Supreme Court Advisory Committee
SOULES & WALLACE

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

© San Antonio, TX 78205-2230

00183-C

RE: Standing Subcommittee on Rules 523-591 TRCP.
Dear Luke:

This material pertains to the request.:for..revision of the
rules for issuance, service and return of citation in justice
courts (Rules 533-536) to conform them to the provisions of Rule
97-107 as amended, their counterpart rules for District and
County courts. Following our meeting of July 15 I did not return
to the office until this week due to an extended absence for

business purposes and vacation. In my absence I hand wrote a
letter, mailed it in and asked my staff to type and forward it to
each member of this subcommittee. Given the logistical

difficulty of the process I reviewed the letter upon returning to
the office and with the exception of a few garbled phrases the
letter appears to have gone out and reflected the request made of
the subcommittee by the SCAC. However upon return I did not have
any substantive proposals from the members of the subcommittee
and it was not feasible to schedule a meeting prior to the SCAC
August 12 meeting. I also know a number of our members are awvay
on vacation or otherwise. 1In order that this work does not lapse
I have taken the liberty of drafting some modifications of these
rules which are enclosed with this letter, and I pass them on to
you with the clarification that this should not be construed as
the work of the subcommittee nor expressing any preferences or
opinions of members of the subcommittee on this issue, but
merely to put something before the Committee for discussion at
Saturday's meeting.

In formulating this product, I take the liberty of making
certain presumptions. (1) That there is a desire to have the
rules of citation in justice court proceedings be consistent



Honorable Luther H. Soules, III
August 9, 1989
Page Two

with, to the extent possible, the rules for citation in county
and district courts. (2) That the procedures in district and
county courts are workable in justice courts. (3) That the
legislature has established an official clerk's office for the
justice courts which will be able to function similarly to the
district clerk and county clerk (which I have been informed of
and have not had an opportunity to confirm). (4) That the
Supreme Court desires to have this material before it for
consideration along with all the other rules to be considered for
the forthcoming pronouncement of rule adoptions and
modifications. 1If either presumption fails, then my work is off
base and needs to be redone or tabled.

My situation 1is further complicated by the fact that
yesterday there was a death in my family and I understand
arrangements for a Saturday funeral are being considered and in
the event that it does occur this Saturday I will not be present
at the meeting. Therefore I will discuss these matters more
extensively by this letter than perhaps ordinarily I would do,
since it appears I may not be able to be present Saturday to go
into a more lengthy explanation at the meeting. .. What I hope to
do in this letter is explain what I have attempted to do in the
drafts and I do so with my usual precautionary statement that in
no way am I expressing a personal preference for how it should be
stated or done and certainly I take no pride in authorship and
request that the Committee take full liberty (as I am sure it
will) to deal with these matters Saturday.

Please refer to the rules for citation in district and
county courts Rules 99, 103, 105, 106 and 107 and Jjuxtapose them
to the rules for citation in Jjustice courts, 534, 536, and
collaterally 533 and 535. I start with former justice court rule
534 (I could not tell exactly the purpose or reason for 533 but
did not deal with it although it appears that 533 could be
eliminated presuming the other rule changes are made to pick up
any provisions in 533 as I believe has occurred with these
proposed changes). However you do not have anything in your
materials on rule 533 and I pass these comments on merely as
advisory.

Rule 534 as existed has been modified by the proposed draft
to conform to the extent appropriate or possible to Rule 99.
Instead of the twenty day provision for filing an answer I kept
the ten day provision in justice courts with the presumption that
the ten day time period must have had some meaning and the
justice courts may want to retain the ten day provision. Also I
had to bear in mind that the justice court rules allow for oral
pleading (Rule 525) and in fact appears to mandate such. I

Co18o-
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remove it yet that does have some impact on the citation rule. I
have attempted to pick that wup by language referencing the
petition "if any is filed" which you will see in several places
in the rule. '

It appeared that rule 536 as modified should really be Rule
535 (and I will discuss the existing Rule 535 later).

Rule 536 (new 535) as modified attempts to combine Rules 103
and 107. There is no particular reason for combining the two
rules except to cut down on the number of new justice court rules
and attempt to consolidate rules where possible.

New Rule 536 attempts to combine Rules 105 and 107, again
merely for the purpose of limiting the number of new rules in the
justice court rules.

Coming back to existing Rule 535 which I am proposing to
eliminate, it appears that the rule is out of place and
potentially either conflicts with or supplements existing Rule

would suggest it be pPlaced in Rule 537, yet I cannot determine
the benefit of 535 and therefore I have not drafted a rule to
amend 537, and I would recommend deleting existing Rule 535 or
alternatively placing the rule under 537 as an amendment thereto.

Finally, I remind us that the ninety day provision in Rule
534 has already been eliminated by previous action of the
Committee this year and it does not appear in the new proposed
Rule 534 enclosed, yet we need to track down the old/new 534 in
the event these modifications are adopted in order that we do not
have two conflicting new proposals for Rule 534. The reason for
the previous new proposed rule was the only mission previously
presented to this subcommittee was the question of eliminating
the ninety day provision and not the complete redrafting of the
rule which has now occurred.

I hope that these comments and this work will be helpful to
the Committee in the Saturday meeting and in the event I am
unable to attend because of the funeral I express my regret in
not being with you to work on these rules and hope to see you the
next time.

0c18:-E
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Yours sincerely,

Anthony J. Sadberry
AJS/stb
cc: Justice Nathan L. Hecht, Supreme Court of Texas
(w/enclosure)

Members of Standing Subcommittee on Rules 523-591 TRCP
(w/enclosures



THE SUPREME COURT OF TEXAS

CHIEF JUSTICE PO. BOX 12248 CAPITOL STATION CLERK
THOMAS R. PHILLIPS JOHN T. ADAMS
AUSTIN, TEXAS 78711

" JUSTICES (512) 463-1312 EXECUTIVE ASS'T
FRANKLIN S. SPEARS . WILLIAM L. WILLIS
C. L RAY
RALL A. GONZALEZ ADMINISTRATIVE ASS'T.
OSCAR H. MAUZY May 25, 1989 MARY ANN DEFIBAUGEH
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Mr, Luther H. Soules, III

Soules and Wallace

Republic of Texas Plaza, Tenth Floor
175 East Houston Street

San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
qguite common in these hard times, in which a new entity (like the
FDIC or the FSLIC) succeeds to the interest of a party orn appeal.

rhaps an amendment to Rule 9 should be considered at the May
meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a pauper appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period’s rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,

hich is provided for in Rule 749b. A pending case challenges the

constitutionality of Rule 749c. Walker v. Blue Water Garden
Apartments, C-7798. This may be another problem we want to
discuss. ’

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.

He suggested that the latter rules were simply overlooked when
changes in the former rules were made.

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

Sincerely, .
/4

Nathan L. Hecht
Justice

001339



' HELD OVER FROM MAY 8b-27 Meesting

Rule 82. - Judgment on Affirmance or Rendition in a cCivil
Case

When a court of appeals affirms the judgment or decree of
the court below, or proceeds to modify tﬁe judgment and to render
such judgment or decree against the appellant as should have been
rendered by the court below, it shall render judgment against. the
appellant and the sureties on his supersedeas bond, if any, for
the performance of said judgment or decree, and shall make such
disposition of the costs as the court shall deem proper, render-
ing judgment against the appellant and the sureties on his appeal
or supersedeas.bond, if any, for such costs as are taxed against

him.

[NEW RULE]
Rule 82a

When a court of appeals reverses the judgment or decree of

the court below, or proceeds to modify the judgment and to render

such_ judgment or decree in favor of the appellant as should have

been rendered by the court below, it shall render judgment in

favor of the appellant for the performance of said Judgment or

decree, and shall make such disposition of the costs as the court

shall deem proper, rendering 7judqment against the appellee and

ordering the clerk of the court of appeals shal?® notify the

district clerk to abstract and enforce;the judgment of the court

of appeals as in other cases.
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[NEW RULE]

Rule 82a. Modification of Security or Recordation of
Judgmen n Alteration of J ment In ivil Case

(a) When the judgment of the court of appeals alters the

judgmen f _the ur low, upon fiftee after th

rendition of such judgment if no motion for rehearing is

timely filed or upon the Qvgrruligg of all timelv fileA

motions for rehearing, any party tg
ertifi j men 4
the clerk of the ow. _Th

will alter the existing judgment iq
pendency of the appeal effective té

filing. The filing of such judgmen

~

exercis £ th rial rt's conti

i

|

(b) Following filing of th
als accordin Par h (a £ this Rul the tri

court shall within ten days after motion by any party specify

the form of an instrument for recordation under Cha r 52 of

the Property Code to reflect the alteration of the judgment.

The trial court may direct the signature of any party or the

attorney of any party on such an instrument as necessary to

comply with Section 52.005 of the Property Code. The trial

court may impose any sanctions provided by Rule 215-2b of the

Texas Rules of Civil Procedure for the failure of the parties

to agree in good faith to the form of the instrument.
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Modification of Security or Recordation of

Judament on Alteration of Judgment In a Civil Case.

(a) When the judgment of the court of appeals alters the

judgment of the court below. upon fifteen days after the

rendition of such judgment if no motion for rehearing is

timely filed or upon the overruling of all timely filed

motions for rehearing, any party to the appeal may file a

certified copy of the judgment of the court of appeals with

the clerk of the court below. The filina of such judgment

will alter the existing judgment in the cause during the

pendency of the appeal effective ten davs following such

filing. The filing of such judgment is a _proper basis for

exercise of the trial court's continuing jurisdiction under

Rule 47f E| of these Rules,

(b) Following filing of the judgment of‘the court of

appeals according to Paragraph (a) of this Rule, the trial

court shall within ten days after motion by any party specify

the form of an instrument for recordation under Chapter 52 of

the Property Code to reflect the alteration of the judgment.

The trial court may direct the signature of any party or the

attorney of any party on such an instrument as necessary to

comply with Section 52.005 of the Property Code, The trial

court may impose any sanctions provided by Rule 215-2b of the

Texas Rules of Civil Procedure for the failure of the parties

to agree in good faith to the form of the instrument.
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‘{c) The trial court's order or failure to act within the

time period provided in Paragraph (b) of this Rule isg subiject

to review by a motion to the court of appeals. Such motions

shall be heard at the earliest practical time. The appellate

court may at any time issue such temporary orders within the

scope of Paragraph (b) of this Rule as it finds‘necessarv to

preserve the rights of the parties.

00188



HUGHES & LUCE
2800 MOMENTUM PLACE
1717 MAIN STREET

DALLAS, TEXAS 75201 1500 FIRST STATE BANK BUILDING
400 WEST 1STH STREET
(214) 939-5500 AUSTIN, TEXAS 78701
FTELECOPIER (214) 839-6100 {(512) 482-6800
TELEX 730836 TELECOPIER (512) 474-4258

July 31, 1989

Direct Dial Number
(214) 939-5421

Luther Soules, Esq.
Soules, Reed & Butts

800 Milam Building

San Antonio, Texas 78205

' Dear Luké:

I am enclosing a draft of a proposed Rule 82a of the Texas Rules of Appellate
Procedure. This draft is intended to address the question of whether a defendant/appellant
who obtains a reversal and rendition at the court of appeals level should be able to obtain the
release of his supersedeas bond promptly before a mandate is issued. This was the question
that, as I understand it, I was asked to look into at the last Texas Supreme Court Advisory
Committee meeting. This draft is also intended to address the question of whether a
plaintiff/appellant who obtains a reversal and rendition of a judgment n.o.v. should be able to
abstract this new judgment against the defendant promptly or to enforce that judgment. Tn
other words, this is intended to be a comprehensive rule to address the questions that were
brought before the committee at the last meeting.

Also enclosed is a short report explaining the reasoning behind this draft Rule 82a.

Respectfully, ,
. Doak Bisho
RDB/1s:143
Enclosure
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HUGHES & LUCE

MEMORANDUM

To: Members of Supreme Court Advisory Committee
From: R. Doak Bishop
Date: July 31, 1989
Re: Proposed Draft Rule 82a, Texas Rules of Appellate
Procedure

At the meeting of the Committee on July 15, 1989, we
discussed a proposed draft Rule 82a to deal with potential
problems of insufficient security for a prevailing
plaintiff-appellant that can arise after the Court of Appeals
has modified the judgment of the trial court and before the
ultimate resolution of the appeal. I was asked to revise the
draft in response to a concern of Harry Tindall regarding a
prevailing defendant-appellant. 1In order to provide a
proposed rule that is neutral for both plaintiffs and
defendants, and also consistent with the existing procedural

- devices relating to trial court judgments, I have proposed an

alternate draft. This memorandum will discuss, first, the
nature of the problem that we are addressing, and second, -the
text of the proposed rule.

I. NATURE OF THE PROBLEM

When a final judgment is entered in the trial court,
existing procedural rules provide a variety of steps that can
be taken to secure the plaintiffs' ultimate rights in the
judgment while also protecting the rights of the defendant to
obtain appellate review of the judgment before satisfying the
judgment. These existing procedures include abstracting the
judgment under Chapter 52 of the Property Code and obtaining
writs of execution and turnover orders, unless the judgment is
Superseded under Rules 47 and 49 of the Texas Rules of
Appellate Procedure.

The problem arises from the fact that a trial court
judgment may be effectively altered by the judgment of the
Court of Appeals, but the steps taken at the trial court level
to protect both parties' rights relating to the original
judgment may be irrevocable pending the ultimate resolution of
the appeal through the Texas or United States Supreme Court.
It would seem fair and equitable that the judgment as revised
by the Court of Appeals deserves the same procedural "respect"
as the initial judgment of the trial court.

The problem could arise in two equally likely paradigm
scenarios. First, a plaintiff-appellant who received a take
nothing judgment at trial might have judgment rendered in his
or her favor on appeal; that prevailing plaintiff-appellant
should be entitled to abstract the revised judgment and
execute on it unless it is properly superseded. Second, a
defendant-appellant who lost a substantial judgment at trial
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might have judgment rendered in his or her favor on appeal;
that prevailing defendant-~appellant should be entitled to the
release of any abstracts of judgment and to the release of any
supersedeas bond that was posted.

The general approach of the proposed rule is not to
provide the Court of Appeals with procedural mechanisms to
take the required steps to respond to all of the possible
variations on the two scenarios described. Rather, the
proposed rule provides the district court and the parties with
an opportunity to make further use of existing post-judgment
procedures in the district court in light of the revisions to
the judgment by the Court of Appeals. I believe that there
are two advantages to this approach: (1) it ensures '
consistency with existing post~judgment procedures, and (2) it
provides for handling these issues in the first instance in
the trial court, rather than the Court of Appeals, while
preserving appellate review for those hopefully-rare instances
in which it is required.

IT. PROPOSED DRAFT RULE 82a

Paragraph (a). Paragraph (a) of the proposed rule
provides the basic mechanism for making the revised judgment
of the Court of Appeals the "effective" judgment during the
pendency of the appeal by permitting f£iling a certified copy
of the judgment with the district court after time for
rehearing has expired or after timely motions for rehearing
have been overruled. The intent of this paragraph is that by
making the revised judgment the "effective" judgment in the
district court, the district court would then have at its
disposal all of the existing post-judgment procedures to
protect the parties' interests.

In particular, a plaintiff with a favorable judgment in
the district court is entitled to abstract the judgment and
obtain writs of execution and turnover orders unless the
judgment is properly superseded. By making the judgment as
revised by the court of appeals the "effective" judgment,
those rights would attach to.the revised judgment, rather than
the original trial court judgment. Conversely, once the
revised judgment was filed, a plaintiff would be at risk
attempting to abstract or execute on the original judgment
(alterations to existing abstracts are addressed in paragraphs
(b) and (c) of the proposed rule).

The last sentence of paragraph (a) makes clear that the
filing of the appellate court judgment invokes the district
court's existing authority under Rule 47(k) to revisit the
appropriate supersedeas bond amount to reflect changed
circumstances during the pendency of the appeal. Under the
authority of Rule 47(k), the district court would presumably
adjust the level of security upward to reflect an appellate
judgment in favor of plaintiff and downward to reflect an

- 2 -
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appellate judgment in favor of defendant. Appellate review of
such determinations is already provided under Rule 49 and need

not be separately considered in this Rule.

00192

No separate treatment of a prevailing plaintiff's right to
obtain writs of execution or turnover orders is needed. Under
the first portion of Paragraph (a) the revised judgment is the
"effective" judgment, and all available post-judgment
procedures would apply to that judgment unless it were
properly superseded under Rule 47(k). The ten day period
after filing and before the revised judgment becomes effective
should provide a losing defendant-appellee adequate time to
take steps to supersede the revised judgment before any
execution would be available under the revised judgment.

Paragraphs (b) and (c). Paragraphs (b) and (c) deal with
possible problems caused by the need to abstract a revised
judgment in favor of a plaintiff-appellant or to reflect a
reduced security interest of a losing plaintiff-appellee.
Because the process of obtaining a lien through an abstract of
judgment is specifically controlled by Chapter 52 of the
Property Code, some specific treatment is required in the Rule.

Normally, the issuance of an abstract of judgment is a
ministerial act performed by the district clerk under the
authority of Section 52.002 of the Property Code in compliance
with the requirements as to form of Section 52.003 of the
Property Code. Given that appellate opinions may sometime
direct modifications of judgments without expressly providing
in capsule form the contents of a revised judgment, it seems
unrealistic to expect the district clerk's office to
synthesize the terms of the original judgment and the judgment
of the Court of Appeals into an abstract of judgment.
Accordingly, Paragraph (b) gives the district court the
authority on motion to specify the terms of such an abstract
based on the revised judgment of the Court of Appeals.

The presumption is that while a clerk may not be able to
combine the revised judgment of the Court of Appeals with the
original judgment, that is a relatively easy matter for
counsel and upon which counsel should almost invariably reach
agreement. Thus, although the power is expressly provided to
the district court to enter an order dictating the contents of
an abstract of the revised judgnment, this should be almost
always in the form of an agreed order; even though opposing
counsel may not agree with the merits of the judgment of the
Court of Appeals, there should be little room for disagreement
as to the effect of that judgment. To encourage such
agreement, the district court is empowered to impose sanctions
for failure to agree in good faith as to the form of the
abstract.

Chapter 52 of the Property Code does not provide an
express provision for alteration of an abstract of judgment to
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reflect a changed judgment on appeal. Section 52.005(2),
however, does provide a mechanism for filing a release of an
abstract; because that section requires that such a release be
signed by the lienholder or his or her attorney, Paragraph (b)
permits the trial court to require compliance with the
statutory requirements of Section 52.005(2) of the Property
Code. Thus, on an appellate judgment vacating a prior
judgment for plaintiff in whole or in part, the district court
could then provide for a release of any previously filed
abstracts and the filing, as needed, of a new abstract
reflecting a judgment affirmed or rendered for plaintiff, if
any. In order to preserve the rights of the parties, the
district court is required to act on such a request within ten
days, i.e., the same ten day period that is available before a
filed appellate judgment becomes the "effective"” judgment.

Paragraph (c) essentially tracks the provisions of Rule
49(b). It permits appellate review of an order specifying the
contents of an abstract and for cases of emergency permits the
court of appeals to make temporary orders relating to
abstracts.
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Rule 90. Opinions, Publication and Citation

(a) Decision and Opinion. [No change.]

(b) Signing of Opinions. [No change.]

fcy Standarde for Publication. [No change. ]

Rehearing.

(g) Action of Court En Banc. The GOUrt en banc may modify

and Dissenting Opinions. [No change.]

ion to Publish. A majority of the justices
decision of a case shall determine, prior to
d, whether an opinion meets the criteria for
: does not meet the criteria for publication,
distributed only to the persons specified in
ay be furnished to any interested person.” On

:ion shall be made to "publish" or "do not

[No changé‘]

or overrule a panel’s decision with regard to the signing or

publication of the panel’s opinion or opinions in a particular

case. A majority of justices shall determine whether written

opinions handed down by the court en banc shall be signed by a

justice or issued per curiam, and whether they should be published.
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Rule 90. Opinions, Publication and Citation

(a) Decision and Opinion. [No change. ]

(b) Signing of Opinions. [No change{]

(c) Standards for Publication. [No change. ]

(d) Concurring and Dissenting Opinions. [No change. ]

-(e) Determination to Publish. A majority of the justices
.participating in the decision of a case shall determine, prior to
the time it is issued, whether an opinion meets the criteria for
publishing, and if it does not meet the criteria for publication,
the opinion shall be distributed only to the persons specified in
Rule 91; but a copy may be furnished to any interested person.” On

each opinion a notation shall be made to "publish" or "do not

publish."

(f) Rehearing. [No change ]
(9)

Action of Court En Banc. The Gourt en banc ﬁ;y modify
or overrule a panel’s decision with regard to the signing or
publication of the panel’s opinion or opinions in a particular
case. A majority of justices shall determine whether written
opinions handed down by the court en banc shall be signed by a

justice or issued per curiam, and whether they should be published.
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(h) Order of the Supreme Court.

of an application for writ of error, whethex—by
eﬁ%figh%—feé&s&}—ef—by-feéesak—ﬁe—fevefséb%e—effefr an opinion
previously unpublished shall forthwith be released for publication,

if the Supreme Court so orders.

(1) Unpublished Opinions. [No change. ]
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TRAP 90, 131

Dear Rusty:

TELEFAX
SAN ANTONIO
(512) 224-7073

AUSTIN
(512) 327-4105

and 181 submitted.by Justice Nathan L. Hecht. Please be prepared

As always,
of the Advisory Committee,

LHSIII/hjh

Enclosure

CC: Justice Nathan L. Hecht
Honorable Davig Peeples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 3i5
90t MOPAC EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(512) 328-5511

0 0 1 PUS CHRISTL, TEXAS OFFICE: THE 600 BUILDING, SUITE 120
£ ) 600 LEOPARD ‘STREET, CORPUS CHRISTI, TEXAS 78473

(512) 883-7501

meeting. I will

thank you for your keen attention to the business

LUTHER H. SOULES IIT

TEXAS BOARD OF LECAL SPECIALIZATION
1 BOARD CERTIFIED CIVIL TRIAL LAw
* BOARD CERTIFIED CIVIL APPELLATE aw
* BOARD CERTIFIED COMMERCIAL AND
RESIDENTIAL REAL ESTATE Aw



THE SUPREME COURT OF TEXAS .

-

CTHEE ]gf?gﬂm_ms PO. BOX 12248 CAPITOL STATION CL%‘:N T ADAMS
’ AUSTIN, TEXAS 78711 J )
JUSTICES (512) 463-1312 . EXECUTIVE ASST,
FRANKLIN S. SPEARS WILLIAM L. WILL
C.L RAY
RAUL A GONZALEZ : ADMINISTRATIVE A
OSCAR H. MAUZY " MARY ANN DEFIE
EUGENE A. COOK May 15, 1989

JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Luther H. Soules III, Esqg.

Soules & Wallace

‘Republic of Texas Plaza, 19th Floor
175 East Houston Street

San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Committee’s next agenda the
following issues which have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 614: May “the rule”
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for

litigation pending in federal courts and courts of other
states?

2. Regarding TRAP 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holiday?

3. Regarding TRAP 84 and 182(b): Should an appel-
late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90(a): Should the courts of
appeals be required to address the factual sufficiency

of the evidence whenever the issue is raised, unless the
court of appeals finds the evidence legally insufficient?

5. Regarding TRAP 130(a): what is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of.
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Luther H. Soules IIT, Esq.
May 15, 1989 -- Page 2

appeals? Does the court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of €rror, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the court’s opinion or
judgment? See‘Doctors.Hbspital Facilities v. Fifth Court
of Appeals, 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professional
conduct, such as those adopted in Dpondi Properties Corp. wv.
Commercial Savings and Loan Ass'n, 121 F.R.D. 284 (July 14, 1988y,
and whether the electronic recording order should be included. in

Also, please include on the agenda the issues raised in the
enclosed correspondence.

Thank you for your dedication to the‘improvement of Texas
rules.

Sincerel




March 2, 1989

Honorable Mary M. Craft, Master
- 314th District Court

Family Law Center

4th Floor

1115 Congress

Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
hav;ng'primary'responsibility'for'oversight of the rules, your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thdughts and expect they will be
carefully considered as we look toward amendments in the rules this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan I.. Hecht
Justice

NLH:sm
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MARY M. CrRAFT
MAsTER, 314™ DistricT CounT
FamiLy LAw CENTER, 4™ FLoOR

1115 CONGRESS
. lousToN, Texas 77002

(713) 221-6475
February 9, 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Suite 120

Midland, -Texas 79705

Dear Tom:

I read your article in the last Juverile Law Section
Newsletter, and I agree that appealing a delinquency case for an
indigent client is tricky. However, I have teen concerned for
some time about the problem of civil appeals for all indigents and
offer the following thoughts.

An indigent's appeal in a criminal case differs from that
in a civil case in that a criminal appellant is only required to
file a written notice of appeal in the trial zeourt within 30 days
of the judgment's signing. T.R.App.P. 41(b) (1) . The clerk is
required to forward a copy of the notice of appeal to the
appellate court and the attorney for the stats. T.R.App.P.

40(b) (1). A pauper's affidavit requesting a free statement of
facts may be filed in the trial court within the same 30-day
period. T.R.App.P. 53(j) (2). Apparently the pauper's affidavit
is seldom challenged, especially if appellant had appointed trial
counsel. This procedure in indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS

Presently, the procedure for appeal on behalf of an
indigent in a civil case is as follows:

1. An affidavit of inability to pay <—osts (as an alter-
native to a cost bond) must be filed by appellant with the clerk
of the trial court within 30 days after signiag of the order which
is being appealed. T.R.App.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41 (a) (1) . '

2. Notice of the filing cf appellantfg affidavit must be
given by appellant to the Oopposing party or his attorney and to
the court reporter of the court in which the rtase was tried within
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Mr. Thomas S. Morgan
February 9, 1989
Page 2

two days after the filing. Without notice the appellant "shal]
not be entitled to Prosecute the appeal without Paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B).

THE PROBLEMS

. At first glance these rules woulgd appear to facilitate
indigent appeals, but the opposite is true. As You point out,
Many attorneys who practice pPrimarily criminal law, or civil law
for paying clients, are not familiar with the procedure andg
inadvertently lose their right to appeal.

The Possibility of losing a right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston [1st Dist.] 1988, no writ), followed the
Corpus Christi court's decisions in In re R.R. and In re R.H. 1In
V.G. an indigent's appeal from a certificatisn judgment was
dismissed because the state's attorney did nct receive the two-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew of the
filing of the pauper's affidavit and chose not to file a contest
in the trial court,

You may also have come across the Texas Supreme Court case
of Jones wv. Stayman, 747 S.W.2d 369 (Tex. 1987), a per curiam
nandamus decision which seemed to provide some hope that notice
i construed with flexibility. The trial court

was inadequate under T.R.App.P. 40(a) (3) (B) . The Court stated
that the letter, though "not a model of Precision"” sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2} the court reporter was
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Mr. Thomas S. Morgan
February 9, 1989
Page 3

present at the hearing and dig not object to lack of proper
notice.

A recent case from Houston, Wheeler V. Baum, No. 01-88-
00919-cv, is presently pPending before the Supreme -Court. Appli-

the First Court of Appeals in which the trial judge did not sign
the order determining the contest within the required 190 days from
the date of contest. The court of appeals relied on Bantuelle v.

Renfro, 620 S.w.2d 635 (Tex. Civ. App.--Dallas 1981 no writ), and
In re v.gG., Supra, and held that "giving of the 2-day notice to

the court reporter is mandatory and absent the notice, the
appellant cannot Prosecute an appeal without paying costs or
giving Security. Aan objection at the hearing is not necessary
because if no notice is given, a hearing is not required. "
Interestingly, the real party in interest, Harris County
Children's Protective Services, received its notice and filed a
contest, but objected to the lack of notice to the court reporter.
No testimony was taken on the merits of the indigency claim of
appellant. A similar Case is Furr v. Furr, 721 S.w.2d 565 (Tex.
App.~~Amarillo 1986, no writ). T

The absurdity of the court reporter notice requirement is
demonstrated by Matlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi 1387, no WEit), decided by the same court that gave
us In re R.R. and In r'e R.H. 1In dismissing the appeal because the
court reporter did not receive the two-day notice, the court found
that handing the court reporter the affidavit to be marked as an
exhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. 1Id. at 529.

An insid .
that notice of filing the affidavit must be actually received by
the opposing pParty and the court reporter within two days, or on
the next business day following two days, unless it is mailed. 1p
Fellowship Missionary Baptist Church of Dpallas, Inc., v. Sigel,
749 S.W.2d 186 (Tex. App.--Dallas 1988, no writ), the court or
appeals raised the notice issue on its own motion. It found that
the allegations in the affidavit of 1lnability to pay costs should
be taken as true because the trial court hag sustained the
contest, but failed to enter a timely written order. However, in
Calculating whether appellant had Properly used the "mailbox
rule," T.R.App.P. 4(b}), in delivering its notice to the court




Mr. Thomas S. Morgan
February 9, 1989
Page 4

reporter, the court ruled that since the affidavit was filed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mailed the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.P. 4(b) to
require that depositing a document in the mail one day before the
last day of the period for taking action was a “"condition prece-
‘dent" for triggering the extension provided by rule S5(a) for
mailed documents. Because notice to the court reporter was un-
timely the appeal was dismissed, even though no objection was made
in the trial court by anyone. :

THE FLAWS

The flaws in the ptocedure for indigents! appeals are
obvious.

First, two days is simply too short z time to get notice
out. Some Monday and Friday holidays are federal but not state,
Oor county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and wait until Monday to send
the mail.

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case in
which a court reporter filed a contest, althcugh this is the
stated basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after notice, can contesct providing
a statement of facts for no additional compensation. Although
paid a reqular salary, they are required to prepare a free
statement of fact in any indigent's civil appeal. T.R.App.P.
53(j). 1In criminal cases, T.R.App.P. 53(j) (2), and Title 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b) (c), the trial judge sets
the amount of payment to the court reporter which is paid from the
county general fund. '

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposit only has to be filed in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a) (1), 46. No notice is
required to be given to the courrc reporter, although it is a rare
case indeed when this amount will cover the cost of preparing a
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Mr. Thomas S. Morgan
February 9, 1989
Page 5

statement of facts.

Third, the appellate courts' treatment of the notice
provisions as quasi-jurisdictional, and not subject eijther to
waiver or the harmless error rule, goes against the grain of
modern procedure. Absent a showing of harm by the state's at-
torney or the court reporter, the failure of the appealing
indigent to give notice of intent to seek an appeal without
posting -a cost bond should never result in 1loss of the appeal.
The language of T.R.App.P. 40 (a) (3) (B) has been construed far too

. strictly by ignoring the possibility that lack of notice is either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority of attempted
indigent appeals are dismissed for lack of jurisdiction because of
failure to comply with notice requirements. I agree with your
proposal to liberalize the requirements and suggest the following
additional proposals for your consideration:

1. Amend T.R.App.P. 40(a) (3) (A) by adding: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3) (B) to provide that the civil
notice requirement be the same as the criminal, i.e., that the
clerk notify opposing counsel of the filing of the affidavit of
inability, and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a)(3)(B) by deieting the language
following the semi-colon ("otherwise . . ..) and substituting the
following:

"Should it appear to the court that notice has not been
given under this subsection the court shall direct the
clerk to notify opposing counsel and extend the time for
hearing an additional ten days after the date of the order
of extension." :

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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4. Instead of proposing that no bond or affidavit be
filed (only notice of appeal be given), amend T.R.App.P.
40(a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represernt the
appellant in the trial court. (Even a criminal appellant is
required to file a pauper's oath and request o waive bond.)

5. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receiving a
governmental entitlement based on indigency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a finding shall be contained in an order.
Evidence shall be taken of the estimated cost of preparing
a statement of facts and transcript."

6. Amend T.R.App.P. 51, covering the transcript on
appeal, by adding a provision requiring the clerk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(3j) {1}, covering the
free statement of facts.

Given the historically irrational nature of attorney/
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
litem, who appeals in his representative capaciity to do so
without filing a cost bond, cash deposit or affidavit in lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else interested in this issue
at a mutually convenient time.

Very truly yours,
MARY MANSFIELD CRAFT
MMC/cm

P.S. Oral argument has been scheduled in Wheeler v. Baum, for
March 1, 1989 at 9:00 a.m. in the Texas Supreme Court.
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University of Texas
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727 E. 26th St.
Austin, Texas 78705
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Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403"

Re: Proposed'changes to Texas Rule of Appellate Procedure

Dear Rusty:

Justice Nathan L. Hecht regarding proposed changes to Rules 4, 5,
40, 51, 84, 90, 182(b), and 130(a). Please pe prepared to report
on this matter at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank You for your keen attention to the business
of the Advisory Committee. ///7

Very truly yours,

~—//§EsﬁER H. SOULES IIT
LHSIII/hjh

Enclosure
+CC: Honorable Stanley Pemberton

SAN ANTONIO, TEXAS 78205-2230 ASSOCIATED COUNSEL
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Rule 130. Filing of Application in Court of Appeals

(a) Method of Review. [No change. ]

(b) Time and Place of Filing. The application shall be filed
with the Clerk of the Court of Appeals within thirty days after the

m4rul J_ngL

timely motior® for rehearlng,

Successive Applications. [No chnge ]

(c)

(d) Extension of Time. [No change.
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Mr. Michael A. Hatchell

Ramey, Flock, Hutchins, Jeffus,
Crawford & Harper

.P. O. Box 629

Tyler, Texas 75710-0629

Re: Texas Rules of Appellate Procedure 130

Dear Rusty:.

) .Enclosed please find a copy of proposed changes to TRAP 130
submitted by Justice Nathan L. Hecht. Please be prepared to

report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

___TUTHER H. SOULES III

LHSIII/hih

Enclosure

cc: Justice Nathan L. Hecht
Honorable David Peeples
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Rule 181. Judgments in Open Court
In all cases decided by the Supreme Court, its judgments or

decrees will be prencunced—in—open i

& court; and the opinion of the court will be reduced to writing

in such cases as the court deems of sufficient importance to be
reported. Where the court, after the submissién of a case, is of
the opinion that the court of appeals has entered a correct
judgment, and that the writ should not have been granted, the court

may set aside the order granting the writ, and dismiss or xefuse

> the application as though the writ had never been granted,

without writing any opinion.

o1
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Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403
Re: TRAP 90, 181

Dear Rusty:

Encloseq please find a copy of proposed changes to TRAP 90
and 181 submitted by Justice Nathan L. Hecht. Please be prepared

to report on this matter at our next SCAC meeting. I will
include the matter on our next agenda. ‘

As always, thank you for your keen attention to the business
of the Advisory Committee.

LUTHER H. SOULES III

LHSIII/hjh
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cc: Justice Nathan L. Hecht
Honorable David Peeples
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