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MINUTES OF THE

SUPREME COURT ADVISORY COMMITTEE

JULY 15, 1989

The Advisory Committee of the Supreme Court of Texas con-
vened at 8:30 o'clock a.m. on Saturday, July 15, 1989, pursuant
to call of the Chairman.

Members present: Chair Luther H. Soules III, 

Justice NathanL. Hecht, Honorable Sam Houston Clinton, Honorable Austin'
MCCloud, Honorable David Peeples ,Honorable Solomon Casseb , Jr.,
Honorable Raul Rivera, David Beck, R. Doak Bishop, Anthony
Sadberry, Chuck Herring, Elaine Carlson, Rusty McMains, Johh
O'Quinn, Tom Davis, Charles Morris, Franklin Jones, J. HadleyEdgar, prOfessor Newell Blakely, Harry' Tindall, Pat Beard,
William Dorsaneo III, and Kenneth Fuller. Also present were
Chief Justice Thomas R. Phillips, Sarah B. Duncan, and Holly J.
Halfacre ".

Members absent were: Gilbert T. Adams, Jr., Frank L.
Branson, John E. Collins, Michael A. Hatchell, Vester T. Hughes,
Jr., Gilbert I. Low, Steve McConnico, Tom L. Ragland, Harry M.
Reasoner, Broadus A. Spivey, Sam D. Sparks, and Sam Sparks.

Minutes of the May 26-27, 1989 meeting were approved.

Professor Elaine Carlson reported on progress of Texas
Pattern Local Rules Project.

Discussion was had regarding letters receiving from state
representatives regarding SB 1013 and HB 2223. Resolution was
made for better communication with the legislature.

Redlined rules approved at the May 26-27, 1989 meeting for
promulgation by the Supreme Court were approved with minor
corrections to Rule 167a and 297a.

A report was given by Ken FUller on Family Law Project
regarding sealing of records and letter from John H. MCElhaney.
A committee was appointed to study same which consists ~f members
Charles Morris- CO-Chair, Charles Herring - CO-Chair, Ken Fuller,
Judge SOlomonCasseb, Jr., Judge David Peeples, and Luke Soules
and invitee John MCElhaney. Luke Soules will prepare letter to
Orlando Garcia and report formation of the committee and invite
suggestions.

A request for reorganization of the TRAP rules was reported
on, motion was made and the committee voted unanimousiy to
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recommend that the Supreme Court not promulgate the requested
reorganization but refer the project to the rules recodification
effort over the next bi-innuim.

A report was made by Justice Sam Houston Clinton regarding
changes to proposed TRA 1 and TRAP 20, motion was made and the
commi ttee voted unanimousiy to recommend that the Supreme Court
promulgate the requested amendments.

A request for amendment to TRAP 4 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 9 was reported on, motion
was made, and the committee voted unanimously t.o recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 47 was reported on by
Professor Elaine Carlson, motion was made, and the committee
voted unanimously to recommend that the Supreme Court promulgate
the requested amendment.

A request for amendment to TRAP 49 was reported on by Eiàine
Carlsan, motion was made, and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to TRAP 40 was reported on, motion
was made, and the committee voted unanimously to table same for
assignment Rusty McMains to do fully study and deliver a written
report at next meeting, August 12, 1989.

A request for amendment to TRAP 46d was reported on ,motion
was made, and the committee voted unanimousiy to recommend that
the Supreme Court promulgate the requested amendment.

A request f or amendment to TRAP 40 ( a) (4) was reported on,
motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 51 (b) was reported on,motion was made, and the committee voted unanimously to recommend
that the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 53 was reported on, motion
was made, and the committee voted unanimously to ~commend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRAP 51(c) was reported on,
motion was made, and the committee voted unanimousiy to recommend
that the Supreme Court not promulgate the requested amendment.
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A request for amendment to TRAP 52 (d) was reported on,
motion was made, and the committee voted unanimously to recommend
that the supreme Court promulgate the requested amendment.

A request for amendment to TRCP 299 and 299a was reported
on, motion was made, and the committee voted 13 to 2 to recommend
that the Supreme Court promulgate 

the requested amendment.

A request for amendment to TRAP 90 was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 99-107 was reported on,
these rules have currently been amended. No action of committee
required.

A request for amendment to TRCP 38 (c) and 51 (b) was reported
on, motion was made to rej ect, and the committee voted unanimous-
ly to recommend that the Supreme Court not promulgate the re-
quested amendment.

A request for amendment to TRCP 57 was reported on, motion
was made, and the committee voted unanimously to recommend 

that
the supreme court promulgate the requested amendment.

A request for amendment to TRCP 120a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 238 was reported on, motion
was made to reject, and a majority of the committee voted to
recommend that the supreme court not promulgate the requested
amendment.

A request for amendment to TRCP 82 was reported on, motion
was made, and the committee voted to table for assignment to R.
Doak Bishop to deliver a written report at next meeting, August
12, 1989.

A request for amendment to TRCP 130awas reported on, motion
was made to table, and the committee voted unanimously to
reassign to Rusty McMain to deliver .a written report at next
meeting, August 12, 1989.

A request for amendment to heading of Section 17 was report-
ed on, motion was made, and the committee voted unanimously to
recommend that the Supreme Court promulgate the requested amend-
ment.

A request for amendment to TRCP 13 was reported on, motion
was made to rej ect, and the commi ttee voted unanimously to
recommend that the Supreme Court not promulgate the requested
amendment.
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A request for amendment to TRCP 166 (b) (3) (b) was reported
on, motion was made, and the committee voted unanimousiy to
recommend that the, Supreme Court promulgate the requested
amendment.

A request for amendment to TRCP .237a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 278 was reported on, motion
was made, and the committee voted unanimously to reassign to
Hadley Edgar to deliver a written report on August 12, 1989. The
fOllowing members were appointed to prepare suggested redline
versions and submit to Hadley Edgar by July 21: 

Rusty MCMains,Professor Dorsaneo, John 0' Quinn, Professor Edgar ,Pat Beard and
Luke Soules.

A request for amendment to TRCP 308a was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Cou+t promulgate the requested amendment.

A request for amendment to TRCP 305 was reported on, motion
was made to reject, and the committee voted unanimously to
recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329b was reported on, motion
was made to rej ect, and the commi ttee voted unanimously to
recommend that the Supreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329 was reported on, motion
was made to reject, and the committee voted unanimously to
recommend that the aupreme Court not promulgate the requested
amendment.

A request for amendment to TRCP 329c was reportedthe committee voted unanimousiy to recommend that the
Court not promulgate the requested amendment until
information is received with briefing Skipper Lay.

on, and
Supreme
further

A request for amendment to TRCP 749c was reported on, motion
was made, and the committee voted unanimously to recommend that
the Supreme Court promulgate the requested amendment.

A request for amendment to TRCP 534 was reported on, motion
was made, and the committee voted unanimousiy to refer to Anthony
Sadberry for written report at next meeting , August 12, 1989.

The following matters were placed on the agenda for August
12, 1989:

Form standing subcommittee on Multi-county, Multi-District
Rules.

rffO~6~(j4 c.: /dw4/scac/minutes/hjh,..' .. '. -4-



Form special subcommittee for consideration
comprehensive reformatting and review of Texas
Civil Procedure in order of Federal Rules
Procedure.

towards
Rules of
of Civil

Report of special subcommittee to combine all trial "notice"
and "service" rules in a single rule, e. g. TRCP 21a and 72 -
David Beck.

Report on Rule 278 - Professor Edgar

Report on Rule 40 - Rusty McMains

Report on Rule 82 - Doak Bishop

Report on Rule 329c - Harry Tindall

Report on Rule 534 - Sadberry

Report on Rule 130a (premature filing of application)
Hatchell
Report on TRAP 90 (e) - Rusty McMains

Report on TRAP 121 - Rusty MCMains

Report on TRAP 181 - Rusty McMains

Report on TRCP 10 - Frank Branson

Report on TRAP 15a and 18b - David Beck

staff was recognized with appreciation.

Meeting adjourned.
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TRCP 57 Signing of Pleadings

Every pleading of a party represented by an attorney shall

be signed by at least one attorney of record in his individual

name, with his State Bar of Texas identification number, address,

ø.JtsA telephone number r. and. if available. telecopier number). A

party not represented by an attorney shall sign his pleadings,

state his address, ø.JtsA telephone number r. and. if available.

telecopier numberl.

(COMMENT TO 1990 CHANGE: To supply attorney telecopier
information with other identifyinq information ön pleadings. J

(lo:o 0 6
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TRCP166b. Forms and Scope of Discovery; Protective Orders;

SUPPlementation of Responses

1. Forms of Discovery. (No change.)

2. Scope of Discovery. Except as provided in paragraph 3

of this rule, unless otherwise limited by order of the court in

.accordance with these rules, the scope of discovery is as

follows:

a. In General. (No change.)

b. Documents and Tangible Thinqs. (No change.)

c.. Land. (No change.)

d. Potential Parties and Witnesses. (No change.)

e. Experts and Reports of Experts. Discovery of the

facts known, mental impressions and opinions of experts,
otherwise discoverable because the information is relevant

to the subject matter in the pending action but which was

acquired or developed in anticipation of litigation and the

discovery of the identity of experts from whom the informa-

tion may be learned may be obtained only as follows:

(1) In General. A party may obtain discovery of

the identity and location (name, address and telephone

number) of an expert who may be called as arn expert 1 

witness, the subject matter on which the witness is

expected to testify, the mental impressions and

opinions held by the expert and the facts known to the

expert (regardless of when the factual information was

acquired) which relate to or form the basis of the
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mental impressions and opinions held by the expert.
The disclosure of the .same information concerning an

expert used for consultation and who is not expected to

be called as a(n expert) witness at trial is required

if the øt~øtt'~ /Wøtr /~tØsA~Øt /tøtø~ /ø./~ø.~t~ /øtt~øt /tJi

W~Ø~Ø/øt / tJi/~ø.tt/øt/t~Ø/Ø~tJitØJi~/Øtiø.Ji/Øt~øtt/w~Ø/ t~/tø

~Ø/Øø.~~ØsA/ø.~/ø./wttýJø~~J (consultinq expert's opinion or

impressions have been reviewed DV atestifvinq expert:)

(2) Reports. A party may also obtain discovery

of documents and tangible things including all tangible

reports, physical models, compilations of data and

other material prepared by an expert or for an expert

in anticipation of the expert's trial and deposition

testimony. The disclosure of material prepared by an

expert used for consultation is required even if it was

prepared in anticipation of litigation or for trial

wViøJi/ 1-t/tøtrt~/ ø.1~ø.~1-f,/ ø1-tViøt / tJi/W~Ø~Ø/ Øtl1-Ji/~ø.tt/ rpt/tViø

ø~1-Ji1-ØJi~IØt / ø.Ji/ øt~øtt/W~Ø / 1-~/tø /~Ø/ Øø.~~ØsA/ ø.~ / ø./wttJiøf,~ I

(if the consultinq expert's opinions or impressions

have been reviewed bv a testifying expert.)

(3) Determination of status. (No change.)

(4) Reduction of Report to Tangible Form. If the

discoverable factual observations, tests, supporting

data, calculations, photographs, or opinions of an

expert who will be called as arn expert) witness have

not been recorded and reduced to tangible form, the

trial judge may order these matters reduced to tangible

On.aa~: /dw4/scac/redlines
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form and pr09-uced within a reasonable time be.fore the

date of triaL.
f. Indemnity. Insurinq and Settlement Aqreements.

(NO change.)

g. statements. (No change.)

h. Medical Records; Medical Authorization. (No

change. )

3. . Exemptions. The following matters are protected from

disclosure by privilege:
a. Work Product. (No change.)

b. Experts. The identity, mental impressions and opinions

of an expert who has been informally consulted or of an expert

who has been retained or specially employed by another party in

anticipation of litigation or preparation for trial or any

documents or tangible things containing such information if the

expert will not be called asa(n expert) witness, except that the

identity, mental impressions and opinions of an expert who will

not be called to testify (as an expert) and any documents or

tangible things containing such impressions and opinions are

discoverable if the expert's work product forms a basis either in

whole or in part of the opinions o.f an expert who will be called

as a (n expert) witness.
c. witness statements. The written statements of poten-

tial witnesses and parties, tt /t~ø /~tø.tørtøJtt /Wø.~ (whenl made

sUbsequent to the occurrence or transaction upon which the suit

is based and in connection with the prosecution, investigation,

or defense of the particular suit, or in anticipation of the

c: /dw4/scac/redlines
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prosecution or defense of the' cla-Ims riâde I-yt (a part of) the
pending litigation,except that persons, whether parties or not,

shall be entitled to obtain, upon request, copies of statements

they have previously made concerning the action or its subj ect

matter and which are in the possession, custody, or control of

any party. The term "written statements" includes (i) a written

statement signed or otherwise adopted or approved by the person

making it, and (ii) a stenographic, mechanical, electrical or'

other type of recording, or any transcription thereof which is a

substantially verbatim recital of a statement made by the person

and contemporaneous ly recorded. (For purpose of this paraqraph a

photoqraph is not a statement.)

d. Party Communications. y.tt~/t~Ø/øtøø~ttøyt/øi /sAt~ØØýØtr

Ø~~Ø/ øøørt~yttøø.ttØyt~l~tØ~ØtØsA/~1/ øt /iøt / øt~øtt~J / ø.ytsA/ øt~øt /sAt~ØØýr

øtø.~¡Ø/ø1£ommunications between agents or representatives or the

employees of a party to the action or communications between 
a

party and that party's agents, representatives or employees, wltøýJ

rtøø.ø / f,~~~øçg~øytt /tø /t~ø / øøø~ttøýirtø / øt /ttø.yt~ø.øttøyt /~~øýJ/W~tø~ /t~ø

~~tt / t~ /¥Jø.~ØsAl/ ø.ýJsAitýJ/ ø.ýJttøt~ø.ttøýJ/ øi /t~Ø/~tø~ørt~ttø(i/ øt /sAøiø(i~;.

øi /t~Ø/Ø~ø.tø~ /Øø.sAØ/ø./~Øtt/øt /t~Ø/~ØytsAtytrh l~tttrhø.ttØytl (when made

subsequent to the occurrence or transaction upon which the suit

is based! and in connection with the prosecution. investiqation

or defense of the particular suit. or in anticipation of the

prosecution or defense of the claims made :l.\ (a part of 1 the
pendinq litiaation. (This exemption does not include communica-

tions prepared by or for experts that are otherwise

, .
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discoverable. ) For the purpose of this paragraph, a photograph

is not a communication.

e. other Privileged Information. Any matter protected

from disclosure by any other privilege.

Upon a showing that the party seeking discovery has substan-

tial need of the materials and that the party is unable without

undue hardship to obtain the substantial equivalent of the

materials by other means, a party may obtain discovery of the

materials otherwise exempt from discovery by subparagraphs c and

d of this paragraph 3. Nothing in this' paragraph 3 shall iJe
construed to render non-discoverable the identity and location of

any potential party, any person having knowledge or relevant

facts, any expert who is. expected t.o be called as a witness in

the action, or of any consulting expert whose opinions or impres-

sions have been reviewed by a testifying expert.

4. Presentation of Objections. (Either an obiection or a

motion for ?rotective order made bV a party to discovery shall

preserve that obiection without further support or action bv the

party unless the obiection or motion is set for hearinq and

determined bv the court. Any party may at any reasonable time

request a hearinq on any obiection or motion for protective
order. The failure of a party to obtain a ruling prior to trial
on any objection to discovery or motion for protective order does

not waive such objection or motion.) In tØ~~ØJtsAtJtrh robiectinql

to an appropriate discovery request within the scope of paragraph

2, sAttØrtt~t/ØsAsAtØf,~ØsA/tØ/t~Ø/øø.ttøtJ a party W~Ø/f,øør~ (seekinql

to exclude any matter from discovery on the basis of an exemption

OOQll...
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or immunity from discovery, must specifically plead the

particular exemption or immunity from discovery relied upon and

(at or prior to any hearinq shalll produce (any) evidence

rnecessarv tol supporttyttñ such claim reitherl in the form of

affidavits rserved at least seven days before the hearinqJ or

LQ ~týø testimony. ~tØ~ØyttØsA/ø.t/ø./~øø.ttyttñ /tØrA~Ø~tØsA/¥JÝ /øtt~øt

t~ø /tøçgýiø~tl-yttñ IØt /Ø~~øøttyttñ /~ø.ttýl //y.~øyt /ø. /~ø.tt1'~ /Ø¥J1ØØttØyt

rtøytrtøtyt~ /tø.ø /ø.I-~øøýøtø.'(I-~l-t1/Øt /~ØØ~øøytt~ /ø.ytsA /i-f, /'(ø.~ØsA /øyt iø.

;.~ØØt1tØ/l-rtrtilytl-t1IØt / øtørt~tl-Øytl/ ~~Ø~/ø.~/ ø.ttØtytØ1rØ~tØytt/~ttýl-~øtñø

øt /ø.ttØtytØ1/wØtr/~tØsA~Øtl/t~Ø/~Øttýf~ /ø'(~øøtI-Øyt/Øø.1/~Ø/~~~~øtt;.~

~1/Øyt lø.tttsAØýtt /øt /~týø /tø~tI-ØØýJ1/'(~tJ If the trial court

determines that an ~~ / ~~~~/ tyt~~øøttøyt (in camera inspection and

review bv the Court) of some or all of the ø.øø~rtøytt~ (requested

discovervl is necessary, the objecting party must segregate and

produce the sAØØ~rtØytt~ (discoverv to the court in a sealed wrapper

or bv answers made in camera to deposition questions. to be
transcribed .and sealed in event the obiection is sustained) . 1~Ø

øøiltf.' ~/ ØtsAØt I rtøytøøtyttytrk/t~ø/ytØØsA/ tøt / ø.ýJ/ tyt~~øøttøyt/ ~~ø.~~/ ~~Ørttt1

ø./tøø~øytø.~~ø /tI-ØØII~~ØØØ øytø./rtø.ýiytøt /tøt /øø.rl-yttñ /t~Ø Il-yt~~ØØttØytl

When a party seeks to exclud~ documents from discovery and the

basis for objection is undue burden, unnecessary expense,

harassment or annoyance, or invasion of personal, constituti.onal,
or property rights, rather than a specific immunity or exemption,

it is not necessary for the court to conduct ø.ýJ/ týJ~~øøttøyt/øt/tYiø

tytsAl-ftsA~ø.l-/sAØØ~ØØytt~ (an inspection and review of the particular

discovery) before ruling on the objection. (After the date on

which answers are to be served. obiections are waived unless an
I'li .

" ~ t .
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extension of time has been obtained bv aqreement or order of the

court or aood cause is shown for the failure to obiect within

such period.

5. Protective Orders. (No change.)

6. Duty to Supplement. A party who has responded to a

request for discovery that was correct and complete when made is

under no duty to supplement his response to include information

thereafter acquired, except the following shall be supplemented

not less than thirty days prior to the beginning of trial unléss

the court finds that a good cause exists ,for permitting or

requ.iring later supplementation.

a. A party is under a duty ~ lEeasonably to supplement his

response if he obtains informati.on upon the basis of which:

(1) (NO change.)

(2) (No change.)

b. (No change.)

c. (No change.)

r7. Discoverv Motions. All discoverv motions shall contain

a certificaté bv the party, filinq same that efforts to resolve

the discovery dispute without the necessity of court intervention

have been attempted and failed. )

(COMMENT TO 1990 CHANGE: To eliminate the contradiction between

Rule 166b 2 (e) (1) and (2) and correspondinq Rule 166b 3 (e), Rule

166b 2 (e) (1) and (2) have been modified. As modified. Rule 166b
2 (e) (1) and (2) now make discoverable the impressions and opin-

ions of a consultinq expert if a testifvinq expert has reviewed

those opinions and material. reqardless of whether or not the

c: Idw4/scac/redlines 000,1,3; .



opinions and material form a basis for the opinion of the testi-

fvinqexpert. The revisions keep the intent of Rule 166b 2 (e)(l)

and (2) and Rule 166b 3 eel consistent with reqard to consulting

experts. The amendments to Section 3 standardize lanquaqe for

the same meaninq. New section 7 was added to ensure that court

time will not be taken to resolve discovery disputes unless the

parties cannot resolve. them without court intervention and

- provide that matters exempt under paragraph 3 (c) are not made

discoverable solely because the consultant may or is to be a fact

witness onlv.The amendments to section 4 expressly dispense with

the necessity of doinganvthing more than servina ob;ectionsto

preserve discovery complaints in order' to avoid unnecessary time

and expense to parties and time of the courts. particularly where

no party ever requests a hearinq on the objection. The failure

of any party to do more than merely ob;ect fully shall never

constitute a waiver of any objection. The last sentence added to

section 4 was previously the second sentence of Rule 168 (6) and

was moved because it applies to all discovery objections. 1 

~:'. .' .!t i. ,:' i-
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TRCP 12 Oå. Special Appearance

1. (No change.)

2 . (NO change.)

r 3. The court shall determine the special appearance on the

basis of the pleadings . any stipulations. .made bv and between the

parties. such affidavits and attachments as may be filed by the

parties. the results of discovery processes. and any oral

testimonv. The affidavits. if anv. shall be served at least
seven days before the hearinq. shall be made on personal

knowledqe. shall set forth specific facts as would be adihissible

in evideñce. and shall show affirmatively that the affiant is

competent to testifv.

Should it appear from the affidavits of a party opposinq the

motion that he cannot for reasons stated present bv affidavit
facts essential toiustifv his opposition. the court may order a

continuance to permit affidavits to be obtained or depositions to

be taken or discovery to be had or may make such other order as

is iust.

Should it appear to the satisfaction of the court at any

time that any of the affidavits presented pursuant to this rule

are presented in bad faith or solely for the purpose of delav.

the court shall forthwith order the party employinq them to pay

to the other party the amount of the reasonable exp.enses which

the filinq of the affidavits caused him to incur. including

reasonable attornev's fees. and any offendinq party or attorney

may be adiudqed quiltv of contempt. 
1 
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~ I LL If the court sus ta ins the obj ection to
jurisdiction, an appropriate. order shall be entered. If the

objection to jurisdiction is overruled, the objecting party may

thereafter appear generally for any purpose. Any such special
appearance or such general appearance shall not be deemed a

waiver of the objection to jurisdiction when the objecting party

or subj ect matter is not amenable to process issued by the courts

of this state.

(COMMENT TO 1990 CHANGE: To provide for proof by affidavit at

special' appearance hearinqs. with safequards -to responding

parties. These amendments preserve Texas prior practice to place

the burden of proof on the party contestinq -jurisdiction. i

OQ.O i tic: /dW4/scac/redlines
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TRCP 237a. Cases Remanded From Federal Court

When any cause is removed to the Federal Court and is

. afterwards remanded to the state court, the plaintiff shall file

a certified copy of the order of remand with the clerk of the

state court and shall forthwith give written notice of such

filing to the attorneys of record for all adverse, parties. All

such adverse parties shall have fifteen days from the receipt of

such notice within which to file an answer. (No default iudqrent

shall be rendered aaainst a party in a removed action remanded

from federal court if that party filed an answer in federal court

during removal.)

(COMMENT TO 1990 CHANGE: To preclude a default iudqment is a

case remanded from federal court if an answer was filed in

federal court durinq removaL.)
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TRCP 299. omitted Findings
y.~øtø rWhenl findings of fact are filed by the trial court

,they shall form the basis of the judgment upon all grounds of

recovery and of defense embraced therein. The judgment may not

be supported upon appeal by a presum~t1-øýi /øt ¡g finding upon

any ground of recovery or defense, no element of which has been

tØ~ytsA/~t /tiløt'tt1-ø.~/Øø~tt (included in the findinqs of factl; but
ýI~øt;. (whenl one or more elements thereof have been found by the
trial court, omitted unrequested elements, w~øtø (whenl supported

by evidence, will be supplied by presumption in support of the

judgment. Refusal of the court to make a finding requested shall.
be reviewable on appeal.

(COMMENT TO 1990 CHANG.E: Textual corrective chanqe onlv.)
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rTRCP 299A.Findings of Fact To Be Separately Filed and Not

Recited In ,A Judcment

Findings of fact shall not be recited in a judcment. If

there is a conflict between findings of fact recited in a

judgment in violation of this rule and findinqs of fact made

pursuant to Rules 297 and 298. the Rule 297 and 298findinq.s will

control for appellate purposes. Findinqs of fact shall be filed

with the clerk of the court' as a document or- doèuments separate

and apart from the iudqment.l

(COMMENT TO 1990 CHANGE": To cause trial courts to make findinqg

of f.act separate from the iudcment and provide that the separate

findinqs of fact are controlling on appeal.)

00019
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TRCP 308a. In Child Support Cases

7-ytIØø.f.Ø~ /w~øtø /t~Ø/ rtø~tt/~øf./ ØtsAØtØsA/~Øt I-ØsAl-rtø.~ /~ø.1ØØytt~If.Øt

t~ø 1~~~~Øtt / øt / ø./ rt~l-~sA / øt / Ø~t~sAtØytJ / ø.~ /~tøýt~ø~ It(i /t~ø / ~tø.t~tø~

tø~øttyttñ /tø /~týøtøØ//ø.ytø./l-t / t~ /Ø~ø.tØøsA/t~ø.i /~~Ø"tIØtsAØt /~ø.~ /~øøyt

sAt~Ø"ØØ1Ø~/ / /t~Ø//~øtf,øýJ/ /Ø~ø.tøtyttñ/ /t~ø.t/ /~~Ø~/ /sAtf,Ø~ØsAI-ØytØØ/ /"tø.~

øørt~ttø~/ ~~ø.~~/rtø.rØl ~ø.~Ø/rytøwyt/tØ/t~Ø/j~sAtñØ/ øt /t~Ø/ øø~tt/ ØtsAØttyttñ

~~ø"t/~ø.1ØØytt~1 / /~~rt~/j~sAtñØ/Øø.ý /t~øtø~~øyt/ø.~~øtytt/ø./Øøø¥Jøt /øt /t~ø

"Øøt IØt /t~~t/rtø~ttlf-Ø/ ø.sAýl-~ø/wti~lø.ýi~/tØ~tØ~Øyttl~ø.tsA/Ø~ø.trtø.yttl / /7-t

f.~ø~~/~Ø/t"tØ/sA~t1/Øt /~ø.l-sA/ØttØtØØ1// tt/t~Øiø.ttØtytØ1/ tyt/tñØØsA/tø.tt~

"Øø~l-øýø~ /t~~t /f.ø.I-~ /ØtsAØt /~Ø~ /~øøyt /Øøyttøø~t~Ø~~~1/~t~Ø"ØØ1Ø~I/tØ

f.1-~Ø/wtt~/t~ø / ø~;.tr /øi / ~Øl-sA/ØØ~tt /ø./wtl-ttøyt/~tø.tøøøýJtJ /ýøttttø~

~1 /t~ø /ø.tttsAØýtt /øt /~ø.tø. /øiø..tøøytt/ /sAØ~Øtt¥Jtyttñ /~~rt"t /Ø~ø.tØØsA

sAl-f.Ø¥JØsAtØytrtØI / /Tl~øyt/t~Ø/t f-~I-yttñ/ øf./f,~Ø~/ ~tø.tØrløytt// øt /~~øyt/ tt~/ øw(i

rtøtl-ø(iJ /t"tø IrtØ~tt /rtØ1/1-~~~Ø /ø./f.~øw /øø.~~ø /ØtsAØt /tø /t~ø /~øt~øyt

ø.~~ØtñØsA /tø /~øýlø / sAl-~Ø~Ø1ØsA / ~~rt~ / ~~~~øtt / ØtsAØt J / ØØØØØytsAtyttñ ii~ø.t

~øtf.øyt /tø / ø~~øø.t / ø.ytsA / ~~Øw / øø~~ø /w~1 /t~Ø1/ ~~Ø~~sA /ytøt /~Ø /~Ø~~ / tyt

rtøyttøø~t / øt / rtØ~ttl//JlØttøø / øt / ~~rt~ / ØtsAØt / ~~ø.~~ /¥Jø I~ØtýØsA / ø(i /i~ø

tØf.ýJØytsAØytt /I-yt / ~~rt"t /~tØØØØsAl-yttñ~ /I-yt /t~ø /øø.ýJytøt /~tØýtsAØsA /I-yt /~~~Ø

i iø¡ /ytøt/ ~øl;~/t"tø.yt/tøyt/ ø.ø.1f,/~ttØt /tØ/tViØ/~ø~ttyttñ/ øýJ/ f,~rt~/ ØtsAØt /tø

~'røw / rtø.~~ØI//'t~Ø/~Øø.ttyttñIØyt/~~Ø~/ØtsAØt /Øø.1/~Ø/~Ø~ø./ øtt~øt / tyt/tøtø

tl-øø /øt /I-yt /ýø.øøttøytl //Jlø /t~tt~øt /wttttøyt /~~Øø.sAtýJw~ /f,~ø.~~ /¥J'#

tØçg~l-tØsAl//'t~Ø/Øø~tt¡ /t~Ø/~ø.tttø~ /ø.ytsA/t~Ø/ø.ttØtytØ1~/rtø.1/rtø.~~ /ø.yt~ '

çg~ø~ttøyt /wttýJøl;l;ø~ /tø / ø~øøttøtyt /w~øt~øt / ~~rt~ / f,~~~øtt / ØtsAØt /~Ø~

¥JØØyt/sAl-~Ø¥JØ1ØsAl//Tl~Øyt/ø./tl-ytsAtyttñ /øt /~~rt~/sAl-~Ø~ØsAtØytØØI /t~Ø/Øø~tt

~Ø1/ØyttØtrtø /I-tf, /j~sAtñØØytt /¥J1/Øtø.Øt~ /Ø~ /tyt /øt~øt /øø.~ø~ /øt /øtýt~

øøyttØØ~tl
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/111/.,tØØ~t /wtt~ lt~Ø IrtØJt~Ø(it IØt 1+t~Ø IrtØ~ttl'/JtØ ltØØ i~~ø.~~ I¥JØ

Ø~~ttñØsA/¥J1/ øt I~Øt~/tØ /t~ØIø.ttØt(iØ1/tØ~tØ~øJttt~tñ lt~Ø/Ø~ø.1-rt~JttltØt

ØJt11f.ØtýtrtØ~1 Ill.t /t~ø /ØØ~tt i~~ø.~~ I'PØ /øt /t~ø /Ø~tJttøJt /t~ø.t /ø.Jt

ø.ttØtJtØ1' ~ /tØØI ~~Ø~1-/~Ø/~ø.1-sAllt~Ø / ~ØrtØI f,~ø.~~/¥JØIØ~~Ø~f.ØsA 1 ø.tñø.týJ~t

t~Ø/~ø.tt111-Jt/ sAØt~~~tl ø.JtsAl øø~~ØØtØsAl ø.~1 rtØ~tf,1

(When the court has ordered child support or possession of

or access to a child and it is claimed that 
the order has been

violated. the person claiminq that a violation has occurred shall

make this known to the court. The court maY appoint 
a member of

the bar to investiqate the claim to determine whether there is

reason to believe that the court order has been violated. the

attorney shall take the necessary action as provided under

Chapter 14. Family Code. .On a finding of a violation. the court

may enforce its order as provided in Chapter 14. Familv Code.

Except bv order of the court. no fee shall be charqed bv or

paid to the attorney representing the claimant. If the court

determines that an attornev's fee should be paid. the fee shall
/

be adjudqed aqainst the party who violated the court's order.
The fee may be assessed as costs of court. or awarded 

by 

i udgment . or both. 1

(COMMENT TO 1990 CHANGE: This rule has been completelY rewritten

and desiqned to broaden its application to cover problems dealinq

with possession and access to a child .as well as support. 
1 
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TRCP 749c. Appeal Perfected
The appeal in any forcible detainer case shall be perfected

when an appeal bond has been filed.

When a pauper's affidavit has been filed in lieu of the

appeal bond, the appeal shall be perfected when the pauper's

affidavit is filed with the courtl l~øwøýøtJ /wYiø(i /t~ø /rtø.~ø

tJtýø~ýø~ IJtØJt~ø.1ØØJtt / øt ItØJtt/1 ~~ø~ I ø.~~øø.~ 1 t~ /~øttørttø~ Iw~ØJt /¥JøtVi

t~ø I~Ø~~Øt,~ lø.tt1-sAØý1-t I~Ø~ I~ØØ~ lt1-~Ø~ /ø.Jt~ Iw~ØJt IØJtØ ItøJttø.i

~Øt1-ØsA'~ ItØJtt/~Ø~ I~ØØ~/p~1-sA/1-JttØ lt~Ø/j~~t1-ØØIØØ~ttltØtñt~tt1. In

a case where the pauper's affidavit is contested by the landlord,

the .appeal shall be perfected when the contest is overruled/ø.(iifJ

tt lt~Ø/ Øø.~ØI tJtýø~ýø~/JtøJt~ØýøøJttl øt /tøJttJ / ØJtØltØJttø.~/~øttø~, f,/tøýJt

~ø.~ I~ØØJt/~Ø1-sA/1-JttØ lt~Ø/ j~~t1-rtØ/ rtø~tt/tøtñ1-~ttt .

rCOMMENT TO 1990 CHANGE: To dispense with the appellant
requirement of payment of any rent into the court reqistrv.)
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TRAP 9 Substitution of Parties

(a) Death of a Party in civil Cases. (No change.)

(b) Death of Appellant in a Criminal Case. (No change.)

(c) Public Officers; Separation from Office. (No change.)

r (d) Substitution for Other Causes. If substitution of a

successor to a party in the appellate court is necessary for any

reason other than death or separation from t)ublic office. the
appellate court may order such substitution upon motion of any

party at any time or as the court may otherwise determine. 1

. (COMMENT TO 1990 CHANGE: To provide mechanism for substitution

of appellate. parties as may be necessary. 1

00023,.... . .
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TRAP 20. Amicus Briefs

The clerk of the appellate court may recei ve but not file

amicus curiae briefs. An amicus curiae shall comply with the

briefing rules for the parties,a nd shall show in the brief that

copies have been furnished to all attorneys of record in the

case. rIn civil cases. an amicus curiae brief shall not exceed

50 paqes in lenqth. exclusive of pages containing the table of

contents. index of authorities. points of error. and any addendum

containinq statutes. rules. regulations. etc. The court mav,

upon motion and order. permit a lonqer brief. J

(COMMENT TO 1990 CHANGE: To provide for a maximum lenqth for

amicus curiae briefs in civil cases to conform with Rules 74 (h)

and 136(e).)

00024
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TRAP 46. Bond for Costs on Appeal in civil Cases
(a) Cost Bond. (No change.)

(b) Deposit. (No change.)

(c) Increase or Decrease in Amount. (No change.)

(d) Notice of Filing. Notification of the filing of the
bond or certificate of deposit shall promptly be given øø~yt~ø~

tøt (eachl appellant by øø.t~tyttñ (servinql a copy thereof tø

øø~yt~ø~ IØt ItØØØtsA' (on all parties in the trial court together

with notice of) øt/øø.ø~/~Øtt1/Øt~Øtlt~ø.yt/t~ØIø.~~Ø~~ø.ýJt/øtJ /tf./ø.

~Øtt1/1-~ I(iØt ItØ~tØ~ØyttØsA 1~1IØØ~yt~Ø~I/tØ lt~Ø /~ø.tt11ø.t l(i1-f./~ø.~f.

rytØWyt IØ~~tØ~~II/tØ~ytf.ø~ If.~ø.~~ /ytøiø IØytIØø.Ø~/ØØ~1/~ØtýØsA the date

on which the appeal bond or certificate was filed. Failure to

l. s.erve ø. IØØ~1 (all other parties) shall be ground for

dismissal of the (appellant'sl appeal or other appropriate action

if .u appellee is prejudiced by such failure.

(e) Payment of Court Reporters.. (No chang.e.)

(f) Amendment: New Appeal Bond or Deposit. (No change.)

(COMMENT TO 1990 CHANGE: To provide immediate notice to all

parties in the trial court of any appeal bv any other parties.)

00925
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TRAP 47. Suspension of Enforcement of Judgment Pending

Appeal in Civil Cases

(a) Suspension of Enforce.ment. Unless otherwise provided

by law or these rules, a 

jUdgment debtor may suspend the exe-

cution of the jUdgment by filing a g~od and sUfficient bond to be

approved by the clerk, subject to review by the court on hearing,

or making the deposit provided by Rule 48, payable to the jUdg-

ment creditor in the amount provided below, conditioned that the

jUdgment debtor shall prosecute his appeal or writ of error with

effect and, in case the jUdgment of the Supreme Court 

or court of
appeals shall be against him, he shall perform its judgment,

sentence or decree and pay all such damages and costs as said

court may award against him. If the bond or deposit is suffi-

cient to secure the costs and is filed or made within the time

prescribed by Rule Ø:ø l., it constitutes 

sufficient compliance
with Rule 46. The trial court may make such orders as will

adequately protect the jUdgment creditor against any loss or

damages occasioned by the appeal.

(b) Money Judgment.. When the jUdgment awards recovery of a

sum of money, the amount of the bond or deposit shall be at least

the amount of the jUdgment, interest, and costs.

The trial court may make an order deviating from this

general rule if after notice to all parties and a hearing the

trial court finds (~

c: ldw4/scac/redlines
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(1) as to civil iudgments rendered in a bond forfeiture

proceedinq. a personal iniurv or wronqful death action. a claim

covered bv liabiiity insurance or a workers' compensation claim)

that posting the amount of the bond or deposit will cause

irreparable harm to the judgment debtor, and not posting such

bond or deposit will cause no substantial harm to the judgment

creditor. In such a case, the trial court may stay enforcement

of the judgment based upon an order which adequately protects the

judgment creditor against any loss or damage occasioned by the

appeal;

((2) as to civil iudqments rendered other than in a bond

forfeiture proceedinq. a personal iniurv or wronqful death

action. a claim covered bv liability insurance or a workers'

compensation claim. that settinq the security at an amount of the

judqment. interest. and costs would cause irreparable harm to the

iudqment debtor. and settinq the security at a lesser amount

would not substantially decrease the degree to which a iudament

creditor's recovervunder the iudqrent would be secured after the

exhaustion of all appellate remedies. 1 

(c) (No change.)

(d) (No change.)

(e) (No change.)

(f) (No change.)

(g) Conservatorship or Custody. When the judgment is one

involving the conservatorship or custody of a ø~1-~~ (minor', the

appeal, with or without security shall not have the effect of

suspending the judgment as to the conservatorship or custody of

c: Idw4/scac/redlines ~



the ø~t~~ rminorJ, unless it shall be so ordered by the court

rendering the judgment. However, the appellate court, upon a

proper showing, may permit the judgment to be superseded in that

respect also.

(h) (No change. )

(i) (No change. )

(j) (No change. )

(k) (No change. )

(COMMENT TO 1990 CHANGE: To conform the rule to statute.)
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TRAP 49. Appellate Review of Bonds in civil Cases

(a) (No change.)

(b) Appellate Revi.ew of (Order SettinCf Security or)
Suspending to Enforcement of JUdgment Pending Appeal. The trial

court's order ~~t~~øJtt ltØ /p.~~ø 11:7 (settinq security or stayinq

enforcement of a judament) is subject to review ¥J1 lQ a motion
to the øø~'tt IØt 1ø.~~Øø.~~ (appellate court for insufficiency or

excessiveness) . Such motions shall be heard at the earliest
practical time. The appellate court may issue such temporary

orders as' it finds necessary to preserve the rights of the

parties.
The øø~tt/øt lø.ppØø.~f. (appellate court) reviewing the trial

court's order may require a change in the trial court's order.

The øø~tt IØt IØ~~ØØ~~ (appellate court) may remand to the trial

court for findings of fact or the taking of evidence.

(c) (No change.)

(COMMENT TO 1990 CHANGE: To make clear that within any

iurisdictional limitations. all appellate courts may review a

trial court order for insufficiency or excessiveness.)

0002g
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TRAP 51. The Transcript on Appeal

(a) Contents. (No change.)

(b) Written Designation. At or before the time prescribed

for perfecting the appeal, any party may file with the clerk a

written designation specifying matter for inclusion in the

transcript; the designation must be specific and the clerk shall

disregard any general designation such as one for "all papers
'.

filed in the cause." 1~Ø 11:~t~~tø /øi /t~ø /Ø~øty; /tø / tJtØJ.~sAØ /~Ø~f

ttñJtøtø~/rtø.ttøt /wt~~/Jtøt/~Ø/ ØtØ~JtsA~ / tøt / rtørt~~øtJtt/ øJt/ ø.~Pøø.~/ tt /t~ø

~øt.l-tñýiø.t.l-øJt /~~ØØl-t1tJttñ /~~Ø~ /øø.ttøt /I-t. /Jtøt /ttØØ~1/tl-~Ø~1 The

party making the designation shall serve a copy of the desig-

nation on all other parties. rFailure to timely make the

desiqnation provided for in this paraqraph shall not be qrounds

for refusing to file a transcript
tendered within the time rovided b

failure of the clerk to include designated matter will not be

rounds for complaint on appeaJ. if the designation specify'
~

er is n

(c) Duty of Clerk. (NO change.)

(d) Original Exhibits. (No change.)

(COMMENT TO 1990 CHANGE: To eliminate any consideration that

timely designation is a jurisdictional requisite for appeaL.)

c: /dw4/scac/redlines
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TRAP 52. Preservation of Appellate Complaints

(a) General Rule. (No change.)

(b) Informal Bills of Exception and Offers of Proof. (No

change. )

(c) Formal Bills of Exception. (No change.)

(d) Necessity for Motion for New Trial in civil cases. A

point in a motion for new trial is prerequisite to appellate

complaint in those instances provided in paragraph (b) of Rule

324 of the Texas Rules of Civil Procedure. (A party desiring to

complain on appeal in å non-jury . case that the evidence was

leaally or factuallv. insufficient to support a findinq of fact.

that a finding of fact was established as a matter of law or was

against the overwhelminq weiqht of the evidence. or of the

inadequacy or excessiveness of the damaaes foundbV the court

shall not be required to complY with subdivision (al of this

ru le. 1

(COMMENT TO 1990 CHANGE: To clarifY appellate requisites from

non-iurv trials. J

OJOJ L
c: /dw4/scac/redlines ..~ c' ; .~.~



TRAP 53. The statement of Facts on Appeal

(a) Appellant's Request. The appellant, at or before the

time prescribed for perfecting the appeal, shall make a written

request to the official reporter designating the portion of the

evidence and other proceedings to be included therein. A copy of

such request shall be filed with the clerk of the trial court and

another copy served on the appellee. (Failure to timely request

the statement- of facts under this paraqraph shall not prevent' the

filinq of a statement of facts or. a supplemental statement of
Afacts within the time prescribed bvRule u(a). 1

(b) Other Requests. (No change.)

(c) Abbreviation of statement. (No change.)

(d) Partial statement. (No change.)

(e) Unnecessary Portions. (NO change.)

(f) Certification, by Court Reporter. (No change.)

(g) Reporter's Fees. (No change.)

(h) Form. (No change.)

(i) Narrative statement. (No change.)

(j) Free statement of Facts. (No change.)

(k) Duty of Appellant to File. (No change.)

(l) Duplicate statement in Criminal Cases. (No change.)

(m) When No statement of Facts Filed in Appeals of Criminal

Cases. (No change.)

(COMMENT TO 1990 CHANGE: To eliminate any consideration that
timely request is a iurisdictional requisite for appeal.)
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TRAP 90. opinions, publication and citation

(a) Decision and Opinion. The court of appeals shall hand

down a written opinion which shall be as brief as practicable but

which shall address every issue raised and necessary to final

disposition of the appeal. Where the issues are clearly settled,

the court shall write a brief memorandum opinion. Iw~tØ~ /~~Ø~~sA

JtØt/~Ø/~~~~t~~ØsAJ

(b) Signing of Opinions. A majority of the justices-
participating in the decision of the case shall determine whether

tl1e opinion shall be signed by a justice or -issued per curiam.-

The names of the justice.s participatìng in the decision shall be

noted on all written opinions or orders handed down by a paneL.

Xøy l£ Determination to Publish. A majority of the

justices participating in the decision of a case shall determine,

prior to the time it is issued, whether an opinion meets the

criteria for pUblishing, and if it does not meet the criteria for

publication, the opinion shall be distributed only to the persons

specified in Rule 91, but a copy maybe furnished to any inter-

ested person. On each opinion a notation shall be made to

"publish" or "do not publish."

Xøy r (d) 1 Standards for Publication. An opinion by a court

of appeals shall be published only if, in the judgment of a

majority of the justices participating in the decision, it is one

that (1) establishes a new rule of law, alters or modifies an

existing rule, or applies an existing rule to a novel fact

situation likely to recur in future cases; (2) involves a legal..-.

c: Idw4/scac/redlines
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issue of continuing pUblic interest; (3) criticizes existing law;

or (4) resolves an apparent conf.lict of authority.

l. sAY r( e) 1 Concurring and Dissenting opinions. Any justice
may file an opinion concurring in O:i dissenting from the decision

of the court of appeals. A concurring or dissenting opinion may

be published if, in the judgment of its author, it meets one of

the criteria established in paragraph (c), but in such event the
majority opinion shall be pubiished as~ well.

(f)- (NO change.)

(g) (No change.)

(h) Order of the Supreme Court. Upon the grant or refusal

of an application for writ of error, W~øt~øt /¥J1IØ~ttttñVit/tøt~~ø.~

Øt/~1ItØt~~Ø~/ØØltØýØt~~~~ØIØttØtl an opinion previously unpub-
lished shall forthwith be released rbv' the clerk of the court of

appealsl for publication. 111-1/t~Ø/~~~tØrtØ/~Ø~tt/~ØIØtsAØt~1

rUpon the denial or dismissal of an application for writ of

error ( . 1 an opinion. previouslY unpublished shall forthwith be
released bv the clerk of the court of appeals for publicatîon. if

the Supreme Court so orders.

(i) (No Chanqé.)

rCOMMENT TO 1990 CHANGE: To require publication of a court of

appeals opinion followinq grant or refusal of writ of error by

the Supreme Court of Texas and textual corrective. changes.)

,.1 t' if
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SECTION SEVENTEEN. SUBMISSIONS, ORAL ARGUMENTS, AND OPINIONS r IN

THE COURT OF CRIMINAL APPEALS)

(COMMENT TO 1990 CHANGE: To correct ca~tion.)
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TRCP 21. (Filinq and Servinq Pleadinqs and) Motions

l(pieading. plea. mòtion. or) application to the court for
an order, whether in the form of a motion, plea or other form of

request, unless presented during a hearing or trial, shall be

ø~~ø (filed with the clerk of the court) in writing, shall state

~he grounds therefor, shall set forth the relief or order sought,

(and a true COpy shall be served .on all other 'Parties. ) and shall
be tt~ØØ/ø.JtsA noted on the docket.

An application to the court for an order and notice of any

hearing thereon, not presented during a hearing or trial, shall

be served upon raIl other) t~ølø.~ýøt.~Ø/~ø.ttý rparties), not less

than three days before the time specified for the hearing unless

otherwise provided by these rules or shortened by the court.

(The party or attorney of record. shall certifY to the court

compliance with this rule in writinq over siqnature on the filed

pleadinq . plea. motion or apPlication.)

(After one COpy is served on a~artv that party may obtain

another COpy of the same pleadinq upon tendering reasonable
payment for copyinq anddeliverinq.)

(COMMENT TO 1990 CHANGE: To require filing and service of all

pleadinqs and motions .on all parties and to consolidate notice

and service Rules 21, 72 and 73. into a single rule.)

.
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TRCP 21a. Jføt.tøø (Methods of Servicel

Every notice required by these rules, (and lication

to the Court for an order,) other than the citation to be served

upon the filing of a cause of action and except as otherwise

expressly provided in these rules, may be served by delivering a

copy (thereof 1 øt lt~Ø/JtØttØØ/øt IØt /t~Ø/sAØØ~ØØ(it/tØ/¥JØ/f,ØtÝØsAJ /ø.f,

f.~Ø/øø.~Ø/rtø.Ý/¥JØI to the party to be served, or ~t~ (the party's)

dUly authorized agent or~t~ attorney of record, either in person

or by (agent or bv courier receipted delivery' or by certified or)
registered mail, to (the partv',s) ~t~ last known address, (or bv

telephonic document transfer to the party's current telecopier

number,) or it may be given in such other manner as the court in

its discretion may direct. Service by mail shall be complete

upon deposit of the paper, enclosed in a postpaid, properly

addressed wrapper, in a post office or official depository under

the care and custody of the United states Postal Service.

Whenever a party has the right or is required to do some .act øt

tø.rø I f,øøø l~tØrtØØø.tJtW~ within a prescribed period after the
service of a notice or other paper upon him and the notice or

paper is served upon by mail (or bv telephonic document

transfer), three days shall be added to the prescribed period.

it rNoticel may be served by a party to the suit, øt /~t~ Lä
attorney of record, Øtl¥Jý/t~Ø/~tØ~Øt läsheriff or constable, or

by any other person competent to testify. (The party or attorney

of record shall certifY to the court compliance with this rule in

writing over siqnature and on the filed instrument.) A wtl-ttøJt

d: /scac/21-21a.doc 00037



~tø.tøøøJti certificate by II party or) an attorney of record, or

the return of an officer, or the affidavit of any person showing

service of a notice shall be prima facie evidence of the fact of

service. Nôthing herein shall preclude any party from offering

proof that the notice or ~øø~rtøJti r instrument 1 was not received,

or, if service was by mail, that it was not received within three

days from the date of deposit in a post office or official
depository under the care and custody of the United states Postal

Service, and upon so finding, the court may extend the time for

taking the action required of such party or . grant such other
relier as it deems just. The provisions hereof relating to the

method of service of notice are cumulative of all other methods

of service prescribed by these rules. y.~øJt /tYiø~ø It~~Ø~ /~tØýtsAØ

tøt /JtøttøØ/øt /~ØtýtØØI~1 /tøtñ1-~tøtøø./ØØ1-~I/~~Ø~IJtØttØØ/øt /~øtý1-rtø

rtø.1/ø.~~Ø/~Ø/Yiø.~/~t /rtøtttttø~/rtØ1-~1

(COMMENT TO 1990 CHANGE: Delivery means and technoloqies have

siqnificantlv chanqed since 1941 and this amendment brinqs

approved service practices more current.)

~ 9ôois d: /scac/21-21a.doc



TRCP 21b. Sanctions f.or Failure to Serve or Deliver COpy of

Pleadinqs and Motions

If any -party fails to serve, on or deliver to the other

parties a COPy of any pleadinq.
application to the court .for an order i~
and 21a. the courtmav in its discret~
order all or any part of such document I 

party shall not be permitted to pres~

defense contained therein. require suc~
.

parties the amount of reasonable cosl

attorneys fees incurred as a result ofl
.

other order with respect to the failu~
to Rul.e 215.

(COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72. to the

extent same are to remain operative. are moved to this new Rule

21b to provide sanctions for the failure to serve any filed

documents on all parties.)

TRCP 7~ (21bl. (Sanctions forl Failure to y~tJtt~~ (Serve or

Deliver) Copy of Pleadings (and Motionsl tØ/lfsAýØt~Øl'ø.tt1

If any party fails to t~tJt1-f,~ (serve on or deliver to) the

ø.sAýØtf,Ø/~ø.tt1 r other parties 1 wtt~ a copy of any pleading, (plea.
motion. or other application to the court for an order) in

accordance with t~ø /~tØrtØsAtJtrb /t~~Ø (Rule 21 and 21a), the court

d: /scac/21-21a.doc ooo~~
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TRCP 21b. Sanctions for Failure to Serve or Deliver COpy of

Pleadinqs and Motions

If any party fails to serve on or deliver to the other

parties a COpy of any pleadinq. plea. motion. or other
application to the court for an order in accordance with Rules 21

and 21a, the court may in its discretion ~ on notice and hearinq

order all or any part of such document stricken. direct that such

party shall not be permitted to present qrounds for relief or 

defense contained therein. require such party to pay to the other

parties the amount of reasonable costs and expenses including

attorneys fees incurred as a result of the. failure. or make such

other order with respect to the failure as may be iust pursuant

to Rule 215.

(COMMENT TO 1990 CHANGE: Repealed provisions of Rule 72. to the

extent same are to remain operative. are moved to this new Rule

21b to provide sanctions for the failure to serve any filed

documents on all parties. J

TRCP7'/ (21bl. rSanctions forl Failure to l~tJttf.~ (Serve or

Deliver) Copy of Pleadings (and Motions) tØ/~sAýØt~Ø/'ø.tt1

If any party fails to t~tJtt~~ (serve on or deliver to) the

ØsAýØt~Ø/~ø.tt1 rother parties) wtt~ a copy of any pleading, (plea.

motion. or other application to the court for an order) in

accordance with t~ø /~tØrtØsA1-JtW /t~~ø (Rule 21 and 21a), the court
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may in its discretion, øJt/rtøitøJtJ (on notice and hearing) order

all or any part of such ~~Øø.sAtJttñ (documentl stricken, direct that

such party shall not be permitted to present grounds for relief

or defense contained therein, require such party to pay to the

ø.~ýøt~ø /~ø.ti1 r other parties 1 the amount of_ reas.onable costs and

expenses (includinq attorneys fees) incurred as a result of the

failure, tJtØ~ilsAtJttñ /ø.tiøtJtø1 ltØØ~J or make such other order with

respect- to the failure as may be just rpursuant to Rule 2151.

r~OMMENT TO 1990 CHANGE: Repealed provisions of Rule 72. to the 

extent same are to remain operative. are moved to this new Rule

21b to provide sanctions for the failure to serve any filed

documents on. all parties.)

o ~J4 Ô t' d': Iscac/21-21a. doc



TRCP 72 1t~tyttñl'~Øø.~tyttñ~I/~Ø~1/ØØ~týØtØsA/tØI i~~/'øtttø~/øt

11/ II / / I I liiiøtytø1~ (Repealed)

w~øytøýøt IØyt1 /~ø.ti1/tt~ø~J IØt iø.~r~ /~øø.ýø /tø ltt~Ø /ø.yt1/~~Øø.sAr

tytwJ 1~~Øø.J /øt iøøitøytiøt 1ø.ýJý IØ~ø.tø.Øtøt /wVitøVi/tt. lýiØtl¥J1/~ø.w IØt /¥J1

t~ø~ø /t~~ø~ /tørfl-tø~ ltØ IfJØ I~ØtýØsA /~~øyt lt~Ø iø.ø.ýøt~ø /~ø.tt11 I~Ø

~~ø.~~ iø.t lt~Ø 1~ø.ØØ Itl-rtØ IØtt~Øt i~ø~týøt IØt iØø.t~ ltØ ii~ø /ø.sAýØt~Ø

~ø.ttý IØt /t~øtt lø.ttØtfiØ1l~Y IØt ltØØØtØ 1ø.IØØ~1/Øt /~~Ø~ 1~~;.ø.~tyttñJ

~~øø. IØt IØØttØytl 111~Ø /ø.ttØtytØ1IØt 1ø.~'t~Øttt.ØsA /tø~tø~øytiø.tl-ýrø /øt

~~ø~/ø.tiøtýiø1J i~~ø.~~ /ØØtttt1liø /t~ØlrtØ~tt IØyt lt~Ø ltl-~Ø~ 1~~Øø.~l-yttñ

t(i/wttityttñ I øýøt /~t~/~øtt.øytø.~/ ~ttñýiø.t~tøJ lt~ø.t/~Ø/~ø.~1 øØØ~~I-ØsA/wtt~

t~ø/~tøýt~tøýJ~ IØt lt~t~ It~~øi/iit /t~øtØ/ t~ IrtØtØlt~ø.ytIØytØ l~sAýØt~Ø

~ø.tt1 iø.yt~ lt~Ø /ø.~ýøt~ø I~ØtttØ~ l~tØ /tø~tø~øytiø~ 1¥J1 /~tttøtø(i't

ø.ttØtytØ1~ II ØytØI ØØ~11 øt I ~~Ø~/~~Øø.~I-ýJtñ/ ~~ø.~~/¥JØI ~ø~týøtø~/ øt /Øøt~ø~

tø I Øø.Ø~/ø.ttØtytØ1ItØ~tØ~øytttytrt lt~Ø I ø.~ýøt~ø I~ØtttØ~J /¥J~t /ø./tttrt/ øt

ø.ttØtytØ1~ /ø.~~ØØtø.tØsA / t(i lt~Ø IØØt.Ø I~~Ø~~ /rtø~ytt iø.~ IØytØI//~Øt /Øøtø

t~ø.yt ltØ~t /rtø~tø~ /øt lø.yt1/~~Øø.~tyttñl /~~Øø.i /øt /Øøttø(i i~~ø.~~ /¥Jø

tØçg~l-tØsA/tØ /~Ø/ t~tytt~~ØsA/tØ I ø.sAýØt~Ø/~ø.tttø~ J / ØytsAl tt /tViøtØ/¥JØ/Øøtø

t~øyt/tø~t /ØsAýØt~Ø/~ø.tttø~lltøilt IrtØ~I-Ø~ /øt 1~~Ø~I~~Øø.~tyttñ 1~'rø.~~ /fJø

sAØ~Ø~l-tØ~/wtt'rlt~Ø/Ø~ØtrIØt IØØ~ttl IØyt~/t~Ø/~ø.tt1Itl-~l-yttñ/t~øøJ IØt

ø.~rtyttñ I ~øø.ýø /tø ltt~Ø /t~ØØII~~ø.~~ /I-yttøtø iø.~~ lø.sAýØt~Ø 1~ø.tttØ~ IØt

t'røtt /ø.ttØt(i;.1~ /øt /tØrtØtsA /t~ø.t /~~rt'r /Øø~tø~ /~ø.ýø I¥JØØ(i /~Ø~Ø~ttØsA

wtt~ lt~Ø IØ~ØtrI//1ViØ IrtØ~tØ~ /~'rø.~~ I¥JØ /sAØ~týØtø~ 1¥J1/t~Ø IØ~Øtr /tø

t~Ø/tttt.t/tø~t /ø.~~~tøø.ytt~ /øytttt~ØsA /t~ØtØtØIIø.ytsA/ tyt lt¡~rt~/rtø~ø /(iø

øø~tø~ / ~~ø.~~I~;.ltØçg~l-tØsA/tØ/fJØIØø.t~ØsA/ øt / sAØ~týrØtØ~7tØ lt~ØI ø.sAýØt~Ø

~øtttø~ IØt lt~Øl-t /øttØtytØ1~ /~1It~Ø /ø.tiøtytø1/t~~Ø ltl-~I-yttñ lt~Ø

c: /dw4/scac/allrules OOOlk.- ,



~~Øø.sAtJttñll l:ittØt I ø. I øø~t I øt IØ 1~~Øø.sA1-Jttñ I t~ lt~t(it~YiØsA ltØ I ø.Jt lø.ttØtf

Jtøt J I~Ø I øø.JtJtøt /tØçg~1-t;.1 ø.Jtøt~øt I øø~t IØI /t~ø I ~ø.rtø 1~~Øø.sAtJttñ ltØ I~Ø

t~tJtt~~ØsAl tø /~tØI

(COMMENT TO 1990 CHANGE: Re1?ealed and, survivinq provisions

consolidated to Rule 21.)

. ,,' .
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TRAP 73 ..,ø.t~~tØltØI.,~tytt~VilrtØ~11 øt 1.,~Øø.sAtyttñ~/tØI l~ýØt~Øi'ø.ttý

rRepealedJ

1-t lø.yt1/~ø.tt1 /tøt~~/tØlt~tytt~~/t~Ø/ø.~ýøt~Ø/~ø.tt1 Iwtt~/ø.IØØ~ý

øt iø.ytý 1~~Øø.~tyttñ I tyt/ø.ØØØt~ø.ytØØlwl-t~/t~Ø/~tØØØsAl-yttñ It~~Ø¡ /t~Ø IØØ~tt

ØØ1 I tyt i tt~ I sAl-ØØtØttØtil I øti IØØttØytl1 ØtsAØt I ø..,~ IØt I ø.ytý /~ø.tt I øt I ~~øVi

~~Øø.sAl-yttñ If,ttI-ØrøytJ IsAI-tØØt It~ø.t/~~Ø~/~ø.tt1 I ~~~~~/ytØt/~Ø I~ØtØtttØø.

tø l~tØ~Øytt /tñtØ~ytsA~ /tøt ItØ~tØt IØt /sAØtØyt~Ø IØØyttø.tytØ~ /t~ØtØt(iJ

tØrt~ttø I ~~ø~ /~ø.ttt /tø i~ø..t /tø lt~Ø lø.sAýØt~Ø /~ø.ti.t lt~Ø I ø.øø~ytt IØf.

tØø~øytø.¥J~Ø I øøøtf, / øyt~ I Øt~Øyt~Øf, I tytrt~ttØ~ I ø.ø / ø. /tØ~~~t I øt lt~Ø

tøt~~tØJ ItytØ~~~tyt~ /ø.ttøtýJØt ltØØ~J /øt /ØØrØ/~~rt~/øi~øt IØt~Øt /wttJ¡'. .
tø~~øøiJtølt~Ø/ f.ø.t~~tØIø.~/Øø.t/~ØI i~~tl

(COMMENT TO 1990 CHANGE: Repealed and survivinq provisions moved

to new Rule 21b.)
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TRCP 60. Of Intervenor
Any party may intervene, sUbject to being stricken out by

the court for sufficient cause on the motion of the opposite

party; and such intervenor shall, in accordance with Rule 77 r21

and 21a), notify the opposite party or his 

attorney of the filing
of such pleadings within five days from the filing of same.

(COMMENT TO 1990 CHANGE: To revise rule reference to 

Rules 21
and 21a intested of repealed RUle 72.)

00044
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-riRP~ lSa. Grounds For Disqualification and Recusal of

Appella te Judges

(1) Diaqualification. Appellato

themocl¥;co in. a.ll procoediRgo in ,¡hich i

(a.) they ha¥J'e oen.ed a.o ala.;

con troveroy, or a la.'ílyer ui th ,mom thcj1

(elECept in the. conteirt of a. diotrict o~

ocr~ed du~ing ouch aooocia.tion a.o a. la.)~

-e
(b) . they knm¡ th.:t, indi7iduilllY oj

a.n intereot iR the oubject matter iR co~

ti

(c) either of the partieD may be rela.ted to them by .:ffin'i-ty~'"-
or conoa.nguiRity 'íithin the third degree.

(2) neeuo3.1. l'ppell.:te judgeD ohould recuoc themoe17eo in

proceedingo in .¡hich their impa.rtia.lity might rea.oona.bly be
queotioned, in.cluding but not liffi ted to, inota.nceo in ¡,mich they

ha.~e a.peroona.l bia.o or prejudice concerning the oubject ma.tter or

a. pa.rty, or peroona.l Jmmdedge of dioputed c¥J'identia.ry fa.cto

io c~;enly divided the Hlotion to recuoe oha.ll be gra.nted.

eonccrning the proceeding. In the e~ent the court oitting en ba.nc

~:¡l¡j:lggm.:¡:¡¡¡¡m¥¡~\¡¡~al¡¡\~¡app:g~im:a$~:~:*g§D~flSiÃam.¡l¡:~:i::Iw.:§:giai::r"""'"

Bl;§ggg9.1?P.g:1:::wP.:)::ätñ:i\:mn.::¡¡¡:¡::ay.i.:ggs:::¡::¡m1§l:¡:~¡ff¥.¡s;qya:p);m¡rll¡£ñ.im§¡g:l¥m.:s:::::¡:1!ñg~g¡::)¡::Wgna:§:

Ba:w.g:::::::::g¡l:)¡:¡:::¡:Q:;¥¡¥;t:*-~::::¡¡:gpmgggg~g:::¡:tW:~jl::WIt¡i2P:¡¡~¡Imtí!X:¡:¡:Nlñ~i\:gñi~:\r....:llli¡r¡pl:~¥!Wg¡w.Ra~~g:¡:¡:::::;n:¡:¡:ttñ:a

i!l;w.:a:w.:l¡::g#¡¡¡¡::lg9.¡~:sm\gR¡:::¡::R;¡t::¡añy¡::¡::¡W¡§:§tt~:\j:¡::mñ.:¡¡¡¡¡gñg:¡¡::¡£:g;:':'::::...::;~:¡¡¡¡¡§~¡;g\gm:~¡

.. \... . ¡.~
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íKIlP~ 15a. Grounds For Disqualification and Recusal of
Appella te Judges

(1 ) Dioquûlificûtion. Appell.:te judgeD oh.:tll dioquû.lify

themoel i:~eo in all proceedingo in uhich i

(a) they h.:ve ocr,ed .:o a l.:\ryer in the m.:tter in
contro~vYcroy, or .: l.:\;yer \lith ,¡hom they prc..;iouoly practiced l.:~i

(exccpt in the conteJrt of .: diotrict or county. .:ttorneyo office)

oerved during ouch aoooci.:tion .:o .: l.:l~er concerning the m.:ttcr¡

-e
(b) . they kRO~¡ that, indi .vYidually OF 0.0 ..: fiduci.:ry, theyh.:.vye

.:n interest in the oubject matter in controver6y¡ or

(c) either of the partieo m.:y be related to them by .:ffinity

or cono.:nguinity,¡ithin tnethird degree.

(2) Recuo.:l. Appell.:te judgeo onould recuoe themoel~eo in

proceedingo in unich their imparti.:li ty might re.:oon.:bly be
queotioned, including but not limited to, inotanceo in \¡hich they

h.:~e .: pcroon.:l bi.:o or prejudice concerning the oubject m.:tter or

a. p.:rty, or peroon.:l Jcnmlledge of dioputed c..;identi.:ry f.:cto
concerning the proceeding. In the e7ent the court oitting en b.:nc
io eyvyenly divided the motiol' to recuoo oh.:ll bc granted.

A)IfJjî!ggêj¡¡¡g¥¡¡¡¡¡¡¡aimapP&,iim:R$§¡¡1¡¡¡¡gRY.~r¡¡ê.l1aj~¡m¡¡~Ig;m.is¡llYla¡le!~!:'::"':.' ,.,,:..::::!mmsgw¡ilj¡¡IDP.i¡faAM

p~§§ggg¡wg9I¡¡#iH¡::j¡:lñ:~lgg¡::¡:¡:¡ång:ggs1¡I¡mis,$t¡i¡ï.¡l:ê.1iî!am¡i.lÊi¡j:"""'.:§msgi~&~¡s¡:¡¡¡¡j:gñgs,iP:;¡¡¡¡msn?l:s¡

ltn¡+.:g::¡j:¡:¡¡g&.:¡j¡:¡¡¡r,G¡ir:*AAim:¡tgrggggg~g:¡i¡:ji:¡m¡Ø:pM~¡~¡¡~¡£~j¡¡~¡jj¡¡w.ñiI¡¡¡¡wn¡r:gg¡¡¡ir.",:g!¡¡¡¡¡¡paÃ§~g:IDp'a~igII¡j:~ñ¡j¡¡!¡¡¡::¥ll~

M.1£wa¡+.¡¡¡¡¡j¡¡gg!I¡¡¡¡9ig9.¡~¡§m¡gn;¡¡::::g~:lj¡¡anyI¡:¡:¡l::s¡si~::¡¡:¡¡mñ:Ij:::;gng;¡:j¡:;£¡g;:':;::::..,::;¡§¡;::¡::Ig:m:gfîj~¡
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(Adopted by Supreme Court order of July 15, 1987, eff. Jan. 1,

1988. )

COMMENT: This is a new rule which states the grounds for

recusal of an appellate Judge or Justice.

QQ.ENW~¡;'¡:W§¡¡~¡¡¡m¡~lil¡lm¡Q_ølti
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July .18, 1989

Mr. David J. Beck
Fulbright & Jaworski
1301 McKinney street
Houston, Texas 77002

Re: Proposed Changes to Rule 18b
Texas Rules of civil Procedure
and
Proposed Changes to Rule 15a
Texas Rules of Appellate Procedure

Dear Mr. Beck:

Enclosed please find a copy of proposed changes to TRCP 18b
and TRAP 15a proposed by Justice Nathan L. Hecht. Please prepare
to report on the matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your
of the Advisory Committee.

the business

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

Honorable David Peeples

/'
//LUTHER H. SOULES III

,-' ..J

AUSTJN TEXAS OffICE' MRTON OAKS PLAZA TWO. SUITE 315
, . 901 MoP"c EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746

(5~2) 328-5511
CORPUS CHRISTI, TEXA OffiCE: THE 600 BUILDING,SUITE 1201 ,

GOO LEOPARD STREET. CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXA BOARD Of LEGAL SP~CIALIZATION
.1 BOARD CERTIfiED CIVIL TRTAL LAW

. BOARD CERTIfiED 9V1L "'r~~.L L1Y..l.i: LA~

. BOARD CERTifiED ~MMtylA AND,'
RESIDENTlAL REAL ESTATE LAW

00047



T~('P
~ l8b. Gro ds For Disqualification and Recusal of Judges

(1) DiûqualifioatioR. Judgeû ûhall dioqu.:lif:t themûoh7es in

.:ll proceedingo in '¡ihioh l

(.:) thoy l1ír.7e ûer\7ed ao .: lû."iiycr in the m.:tter in

., cORtr07oroy, or a l.:"iijer ui th uhom they prc..7io'lûly practiced l.:\'1

)ciatioR .:o .: Ll'\iyer cOflcerning the m.:tter;

, t, individu.:lly or .:o .: fiduciary, they have
ject matter in contro~eroYi or

\ : partieo may be related to theia by .û.ffiRi ty

1 the third degree.

"'",'.',, ,.,,',',,':lg¡m¡Mli.lgê.~Î¡¡:::sla¡m¡lt¡t(.,.å,.,. ,.. ..... ."",'.." ,::ir:ñ¡.sgm:i!:~~i!:¡wñ:::~:¡~:aß¥l¡älP'99gê.gTRii!I¡:::¡:¡¡A

wfiii:mn:!;:
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p
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p
r
o
c
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c
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c
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ro

ce
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c
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r
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c
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h
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c
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p
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o
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c
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i
n
 
a
 
p
a
r
t
y
 
(
o
t
h
e
r
 
t
h
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Former
Rule 277

Part of
Forme r
Rule 277

Part of
Former
Rule 277

Part of
Former
Ru 1 e 2 78

Part of
Former
Rule 277

Part of
Forme r
Ru 1 e 2 7 8

Part 0 f
Former
Rule 277

Placin of the bien of proof may be acclised by intrion

rather th bv inlusion in the quesion.

4. Inerential rebl quesion shll not besutte in
the che.

5. The co may sut a 9Uesion dis;univelv when it is
aopent from the eviden tht one .or the oter of the conditions

or fact inirab necilvexst.
6. The co shall no sut oter am vaiou ph or

differen shdes of the sa auesion.
7. In an caus in whch the iUt is reaed to apprtion

the loss amnq the paies. the co shll sut a quesion or

quesions inim what pecetaqe. if an. of the necliqen or
caustion. as the ca may be. tht caus the ocen or iniui
in quesion is attible to each of the paies fou to have

be culpale. The co shall also intrct the iur to aner the

daqe question or questions without an redction beus of the

pecetage of negligence or caustion. if an. of the pe injured.

The co may predicate the daqe question or questions upn
affirtive fins of liability.

8. EXaa in tresss to ti title. sttuOry paition

trocins. am other spial ~rocì. in which the pleadin

areSPiallv defined bv statutes or procal rules. a pa shall

not be entitled to an sussion of any question raise only by a

general denial an not raise bv affirtive writt pleadin by

c: Idw4/scac/271-279
00057



aner. bit the çO's che shll not be obieciOnale on the

ar tht it inidentally constitu a ç:t on the weiQlt of

th eviden or advse the iur of the effec of their 9ner wh~

Part of
Former
Rule 2 78

it is prOPlv aPa of an inction or definition.
10. Notherein shll che the b.en of lJrof from wht

it WOuld have be uner a aenerl denial.i

(QQ 'I 1990 CHGE: '!e iur che rues are c entirely ræraned to
follow bette the order of prociJ in the trial g:. to provide me

for QQ1 to assist the.ÇQ in prePain the chane. to place toether the
fonnl recsites of the che. . an to proide 

tht the che prepaed by
the ço be sicmed an filed prior to obiecions. '!e cournav moify its

prepaed che as provded bv Rule 272 (5) . )

000-58

c: Idw4/scac/271-279



Moved to
Rule 271
Para. 2

Rewritten
below in
this Rule
272

Moved to
Rule 273
Para. 3

Moved to
Rule 273
Par.a. 4

Moved to
Rule 273
Para. 3

Mod if ied
Former
Rule 272

Rue 272 ~t~tm rObiecions to the ~e of the Cour)

1fØ/~Ø/~~~~/~/tJ/#tt/:J /~trMØslp/ /~ø/#ml/#'/tt~Øs

wt~l'tr/i;/rt~øtrJ /#'/Ø'~~/~/ø./~/øf. /~Ø/tØ#ts/ øt l'fJfiØ/##ØJ l/1t

~~~/~/fNtUs/U/~Ø/~týØ/~t~/øt/~ø1: /ø.tUt(øt~/tøt
~ø1: /~tø(iJ /#' /ø. /tø#~~ø t't1# /wtýØ( /~rl /tJ /ýltrl/tø
Ø#ø / #' I~tfft IØ~~;.tØýi /~øtøtø / ØýUtsAØ /~;./~tffrt IØt I~;.

~ýJ J /ýltrl/ ø¥J~mtø# /~~~~I tJ/ øýøtl t#mrt I~ l~tffUsIU I~Ø

rt /tJ /#ttf:1 /øt I~ /sAtmm /tø /~Ø l#Jm ItØ~ttøt ItJ /~Ø

~t~#irt /øt /~Ø /#m /#'/rl~f: /~U /~tøtø /~Ø /~Ø /U
tNsA/tØ /~ønýJ J / /N-~/ø"P~mtø# lJtØt/~ l~tØHØs/Ø'~~/~/ ##tr)r

øtØs/ #/#.t'iØsI/ /TJØ/ ØØ1~~U ~Øýrt/ tU/~~/:~/tJøtøøJt/~f.øtø

tNr)/:/~Ø/~Ø/tØ/~Ø/~ýJ /m/~~~/~ø#Ø/~ø/mf:~/øýJ/~Ø
ø¥J~mtø#/tt /#ttUý/øt /sAtmU/~/tø I~ø/#m/tø~ttøt /tJ/~Ø
~t#Ørt /øt /#~U / /ø~~mtø# /tØ /tJø /~Ø /ø- /~Ø /#m'~
#~t: ItJøtØØ(i l'Nt I~ IUØ~~sAØs /ø.~ iø./~ IØt lø.1/'ftn IØt

~tØ'ttIØt ltø.m IØ(i1 ø.~Hø~/ ø-J /ýl#il ~ I tJØ~ø.ØsI tJlØt~øtJ I týø.~~

##ttfJU /ø./#tttrtt#it /~t~~ /øt /øtrt~ttøýJ/tø /~Ø /~~/:~ /øf. /~Ø

rt/tJøtØØJtI I /T.t/týø.~~/~/~t~J /#~~~/Ø~fft~/JtØtØslf:/'tØ
tØ#:tr)J /'tt/~Ø/~ /mtM/#rl/ø¥J~mtø#/~t#Øm/~ø/~/ø.t
~Ø/~tØP /tPNim/ øtrtrl/u/tJø/m/:/~ØtøøJtI

(1. '!e che. prepaed bv the .co an filed out to

Rule 271 shall be sutte to the resi ve Paies or their

attorneYs for. their inion an the co shall allow them
reaonale tim in which to exe an presen obiecions to the
chae an to assian eror purant to Rule 273 outside the .presce

of the jur.

c: /dw4/scac/271-279 0005~,



Part of
Former
Rule 274

McDonald v.
NeW' York
Central Fire,
380 S.W.2d
5 45 ( T ex .
1964)
Citizens v.
Bowles, 663
S.W.2d 845
(Tex. App.
1983, writ
dism i d)

Part of
Forme r
Rule 274

Part of
Former
Ru Ie 274

New Paragraph

00060

2. Each pa mav objec to the' che. A pa obieci. to

, the che' mut POin ou distinlY the natt colained of an
the ci of the colain bv an obiecion tht clealy points ou

the portion of. the che to which colain is made an is spific

enouqt to surt the conclusion tht- the trial co wa fuly
awae of the ar of colaint an chos to ove the obiec

tion. - *~
objecion i - i- il

obsed or conceled bv

3. When the colainim pa's

question. definition. or inction is.

volumou unfoued objecions. mite diffèrentiations. or num-

ou unec reqes. such ob;ecion or reqest shail bea
nulity.

'4. No objecion to one pa of the che mav be adOP an

a~lied to .an ot pa of the che bv reference only.

5. '!e co mav moify the chare of the co at any tim

before it is read to the iur or as provided in Rule 286. 1

(CO 'I 1990 mAGE: To provide proces an reqisite for
obiecim to the che of the cour.)

c: Idw4/scac/271-279



Repealed
Rule 273

New First
Paragraph

Part of
Former
Rule 272

Par t 0 f
Forme r
Rule 272

Rue 273 1m /$ý~~tØN (Prestion of Eror In the Che of
the eo

i.
ttØNJ /

1lØ /

1lf!J I

mmi
ttøJt /

tñtýØýl'P'P /øl- ~ ~l.
..

~~~/¥JIN~ØI#~ØU/ØrIø.~/ttrNlfNrlIti'~/ø~jmtøNIU/'tØ
ØØilI~1 rJØI

(i0l!0 fail1. bI ~êco tosut a QUon. intron.
or definition. nor an defec therein. shall be a arou for reve-
gal of a iudqit unless the pa colainio on appel nide a 11fl .. . .~..~~~ oblecion~Dt.8'. ee Rule 272.

2. The.obiecions shall be preste to the co in writin

or be dictted to the co rei:rt in the presce of the co
an . opPOin counl before the che is read to the iui. All

obiecions not so lJested shll be coidered waived. It shall be

pres. unless otherise noted in the recrd. that any obiecions

made bV a pa were presented at the prope tîm.

3. The co shall anouce its rulims on the obiecions

before readimthe che to the iui an shll enorse the rulins

on the objecions or dictte sa to the cour reporter on the

recrd in the presce of col.

c: /dw4/scac/271-279 0006r



Repealed
Rule 273

New First
Paragraph

Part of
Former
Rule 272

Part of
Former
Rule 2 7 2

Rue 273 1m 1~~~tØ# (Prestion of Err In the Che of
the Co)

~rt/r4 /N1 /~trf/Ulrø.ø/rtm/tN/t#J~t/ýJttUyIWA~r

ttø#J /sAøityttø#J 1tN/f.lli't:fØøttø#/tørHltñtýØ(/tø/~ønml /tN

t.lrt/Nt ltñtýØ/~Ø1IØt 1ø./~/~øtøøtJ 1# INt /tøt#/tø /tñtýø

~Ø1J 1# /Nt/~ I~tømii 1'Nrt/t#J#U i~~~ I'H /ýlømØs /tN /~tØr

#tUs/U/~ØIrt/tN/f.tUs/UI~tN /~~/tøt /~r

ttøýi /Ø:lø~jmtø-ø /wt1J I;' /tmø~~ø /t1i /ø.ttr /~Ø /a:ø /tø .

tñtýØJIU/~Ø/~t~/ øt /fJøtt /ø.tU#Ø1~ /1# /f4ø.ttØJtI /IJltmm

¥J /øtfJøt /t# /tøt /m /WA~ttØ#lltfØttJl-ttø#J IØt 1t#t#øttØ#
~~~/~/NsA/#~tØ/tNIø.~/ttrl/f¥rt/t#'~/ø~jmtø#rpP/~ø
rt' ~ /a:ØI

ri. lo failur by tMco toSUt a auion, inion,
or definition. nor an defec therein. shll be a arou for rever-'

gal of .a iudqmt unless the pa colainin on appel made a val'. .'1~~'
~ obJecion~~æe Rule 272.

2. The obiecions shall be pres to the co in writin

or be dictted to the co report in the presce of the co
an oppin col before the che is read to the iur. All

objecions not so pres shll be considered waived. It shall be

pres. unless otherise noted in the recrd. that any objecions

made by a pa were presented at the prope tim.

3. The cour shall anouce its rulins on the obiecions

before readin the che to the iur an shll enors the rulins

on the objecions or dictte sa to the cour repoer on the

rec in the presce of col .

c: Idw4Iscac/271-279 OOOGe



4. obiecions to the che an the co's 'rulin thereon

may be inluded as a pa of an tranipt or. statet of fact on

appl an. when so inluded in eith. shll coitu a rec

for aool of the ruin of the.co on the objecions.

New Par a g rap h ~ i= IP ~n an obiéCion: tie l:Iâl W~ b eierzs anà ~-

vWe!l i~fie-f'~b1êCt1m mIt.tP"1~Tã'mãù~,

art of
Former
Rule 272

i'l~efti ' 'öI' ~'f1~mmt5''m''~$Wrít:iñ'''''iñ''''''SüîãITv'~''~

~~~R;i"f"'W~¡&i\Næ¡.mMi,.'~'l8&'Milil~fi,'i~_~_ii~r~~

wm;lIl~nq Lv L;Ù1~ -~õõecion. the objec oashifëõmpI~"~ .

i-.b~ Ç(~' s; ~e.~-ôfí1v'-il:~'mm-a:Æ'mrl"D~0'''t

.~
a- juty ,a~t~~L.uct.t5rr~iieriimñ-iñ"~~~~~
-t,"lly: ""QØ w6..à~i:~~~ø-:~:iLir"Q,..

an

intrction
definition in

New Paragraph

an

esion

such
"

the co's orer'
event of shall a failure to .sut
in definition in writ'

00062
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New Paragraph

,,£ l~- ~-,,~~ ,..~"
esion inction

ai.. M;;...:.... +-.. :IhA l"1"n+'", ,.~~¡¡ ,æini~li\i _ 8li.r-ly ui.~

shll nev consitu waiver of
-. Ilil If "~_~, ' ob' ecion to the co's~ ~l4~~

Tiil3Ø-lTil1i ~. Rues 272 an 273)

New Paragraph For of a

made

over-

rued the

cour or cued
of

an

(CO 'I 1990 r isite

e of the

intnc-

C: Idw4/scac/271-279 000'63



Moyed t Q
Ru e 2 7'1.

Substance
ín Rule
273

Moved to
Rule 272

Moved to
Rule 272

n-006.4.

møn.7~1 lø~~mtø~/tN/~#U
¡"1P# lø¥J~mtN /tø 1ø./~Ølý:p#t./~m/Øýtl#~t.ttrl~t ItJØ -

ø¥J~mtø~~ø INt' 1tr t'l:ø.ø 1rhrl /øt I~Ø lø¥J~mJø(i11 /¡; Irtr

P~ø.ttt / #itØ / ø. /rf#ttøJtJ / sAØtJ#ttø(iJ / øt 1 ~rltø(iJ / ø(i 1 ø.ff/ øt

M11 sAØtlmJ 1 ØV;.~tø(iJ / øt If.ø.~~t/ tt/~~#.sAt.J 1 tf,/ýltýØs/ýl#~1 f;ttr

t#~~t It(Ø~lf~Øs 1t( 11f iø~~mtø~i / fY I~Ø 1rt7-#r 1r#'f,

ø¥J~mtøJtI 1 rl Itf:ønl rf#ttøtl/ sAØtj:ttØ(iJl øt I~ØttØJtI t~J 1 ft

~Øl Ø~j:fl1 Øf./~ØI ø.~H~~ø.'tI øøJ I ØrxF/I rl i ØØti~ØslN lýØ~lir

ýJØ~1 /#trpØsI/ø~~mtø#J 1 1ti~tØ/ /#ttØtØ(ttø.ttØ#1 1#1 /ýirf

ýJ~'l /tØt#UI / #rt/ ø¥J~mtø(i1 øt /tØtØ$t/~'N~1-/~ l#t~~ØI

l'Ø/ ø~~mtøJt/tø/ØJtØ/m'IØt/~Ø/~ØIN1/~/ø.sAøPmltl/ø~~~tF//tø

Mt I ~Øt /m'IØt/~Ø/ rtØI'P ItØf.ØtØ(rtIØJt~t I

(CO 'I 1990 CHGE: 'Ie provisions of Rule 274. to the ext
they remin viable. have be relocted to Rules 272 an 273.)

c: /dw4/scacI271-279



Rue '/7' r274 J Oie (of the Co to bel Red (to the Jur)

Former
Rule 275

r enire 1 che to th ju: in th precis wo in whch it m
#tf.t; (is COlet), includ all-quion, deintions, aI
inions/ýI#Ir:Ø/rt/N1/tñtýf..

(CO 'T 1990 CHGE: Deived from fonn Rue 275)

Ò0065
c: /dw4/sca.c/271-279



Moved to
Rule 274

mø/'/7rpl /rtø/msA/'Høtø/~t
fitøtø /~Ø / ø.tvPPl.iØýlt. / t~ I'lJ I~Ø ltttø.~ I rp1 ~~~ ItØØrf I"fØ

rtø /tØ /~Ø nm /t(/~Ø /ptØrt~ /wrl /ti /rlrl/ttim /#ttU(J

lrl1-1/ /ø.~~ /WJ#ttø#J /sAØttVttØ#J /Ør //:rltø# /rlrl-l~;.

ØØ#tIrl1/tñtýØI

(CD 'I 1990 CH: '!e sutace of form Rule 275 has be
rered Rue 274)

00066

c: Idw4/scac/271-279



TR 771. (275. Gr

Ole
or Elemts) 0m$$iøifrtted1 From the

or of defeneall ine
not conclusivel estalished an no elemt of
which is sutte When a ou of
recve or defene coist of more th one elemt. if one or
moe of such elemts necsa to sutain such grou of recer

or defen. an necily referle thereto.. are sutted to an
foun by the iur. an one ¡;;~~i:~~ from
the che. without l-""L "~f OlSiecic~f" an there is factlly

suficien evidenc to sUPrt a finin .thereon.. the trial co.

at the reqest of eitheroa. may after !10tice an heain an .at

any tim before the judqmt is renered" mae an file writte

fininson . such omtt elem ,or el~ts in SUrt of the
judgmt. If no such written finiIs are made. such omtted

elemt or elemts shall be dee found by the co in such

maer as to supPOrt the iudamt. A claim tht the evidence was

legally or factlly inficien to waant the sussion of an

question may be made for the first tim afte verict. realess of

whether the sussion of such question was reqested by the co-

plainant.

(COMM 'I 1990 CHGE: Form Rule 279 has be renumed Rule
275. )

c: Idw4/scac/271-279 00067



Repealed

0006S

Rue 276 l##øUØt/1/fftt#t1-ØJt (Repeled. 1 

TlØy I Øy i t#f#rltØJtJ i W/#t1-øJtJ / øt / sAØttJtttøJt I t~ /t~#'t1 ØN

~ /~tøn~tø~ IØt If-Ø i~ø.w /~ýø /~ / Ør~tØs /wtf- 1tM If-Ø ltttØ~

j~~tñø ItØf:/f-Ø /mlJ /f-ø n~sAtñø /tØ~~ /j:øt~ /f-øtøøJt / 'fØtý1 'I
.A;

ØN/ ~trM/f-Ø/ ml/øtttrtt~~~ý 1/ /1.t /f-Ø/'#t~~ /j~sAtñØ/jvttt# If-Ø/ ml

f-ø nifwØ /tØ~~ / ØrØt~ /f-øtøø(i / '/tØs /~ ltø~~mi / / i ~tØ'tf: / t(

\Wt It#tMø. If-Ø nýJtñø /~ lpl:4j.ttØs /f-ø ImlY /ØN /wtýØyJ /ØN

øtøøntøJt/ø.~~rlØs'I IØN /~trM/f-Ø/ml /øtttrttø.~~11 / /~rt/tøt#Ø /øt

rlttØs 1t#f#rltØýJI/W/#ttØJtJ IØt IsAøttJtttØJtJ /ýI 1# /rtø#Ø
~~~/ rtJttfJtØ/ø./~t~~1 øt løtØØ~ttØ~J lØNltt/~~~I'NlrtJtØ~#týøi-ý

~tØt/f-t /f-ø 1t#1ø.#J lfllØ/ml I~t~/ tt 1ø."f/f-Ø /~tøm

ttrJ /øtøø~tØs /U /tu ItØf.~ IØt Irfttt#ttøJtJ /ØN 1f-"f /ø.~~ If-Ø

t~#~u /øt /~ø.w IMÝØ /~ /Ø~ØsJ /#4/#rt /~tØrø /~~~
Øyttt~ø If-Ø 1t#/t~#tf. ltVØ Iml ItØ /~ýø /f-ø /ørltø(i /øt /f-ø
tttø~ n~sAtñø If-øtØØJt ItøýtØWØs Iwtf-~t l~tømf. /ø./tø-m~ I~t~~ IØt

øtØØ~ttØ~1

(CO 'I 1990 æAGE: Rule 276 was repeled to elimte the
necsity for suttin written questions. intrctions. or defini-

tions as a predicate for peecin. appl except as recired bY

paqraph 5 of Rule 273.)

c: /dw4/scac/271-279



Moved to
Rule 271
Para. 3

Moved to
Ru 1 e 2 7 1
Para. 4

Moved to
Rule 271
Para. 7

Moved to
Rule 271
Para. 5

Moved to
Rule 271
Para. 9

Rue 277 'lØØ1-Ørt/tØ/~Øll#1 (Repeled. 1 

T: / ø.~~ tA#11 #m i~ø.i rt / ~~~IIýlØtø.ýøt I tø#~~øJ I ~ilt

~ø /##Ø lýirt 1'#ØØsArtØ# I W/#tt~IIIT(Ø I #m I ~~~~ / f.t I ~a;

~t(øttø# 1øt/sAØtt(tttØ# I~ 1~1-~/~/~tØHt ItØ 1~~Ø/~Ø¡-Aýr
tø/trtøtlø.lýfftøtl

T:øtØtttø.~ /tØ'ttØ~ /W/#ttø# /~~~ /rtøt l~ I~tm 1tt /~Ø
Ø'ØI / IT(Ø 1~~ø.ØtN IØt I~Ø /'lØtI øt l~tØØt 1V41/~ /ø.~~t#ØsI'(

~t(øt1-Ø#ltø.~øtltJ/'# / t(ø~#tøýJ/ t(/~Ø/ W/#ttØrtl

T: I ø.1 / ##ø / t( lýlta;/~Ø tA#' I t~ Ittt1-Øs ItØ I ø.~~nj.ørt /~Ø

~ø~~ 1ør$lr(Y I~Ø I~t# /~Ø /rt /~~~~ If.t iø. 1W/#t1-Ørt IØt

W/#ttø# II:1-tN I~t IHtØØtØtñØII tt / ø.1 J / øt I~Ø IrtØ4~ttñØt# / øt

##øttØrtl/ø.~/~Ø/#f,Ø/V41/~J l~t/##Ø/~ØIrfØt#/Øt It(~#'

f- /W/#ttørt I t~ lø.ttttp~~ø ItØ I ØØa; / øt /~Ø IHt## /tØ#s /tø i~ýø

~/#~~~Øt IIT(øl#m/~~~uø.~f,Ø/~t(øt/~øtA#' /tØIØ:øt/~Ø
sAørWØ /W/#ttørt I øt 1W/#ttØ# Iwt~Ø~t 1ø.1 /tØs~øttørt I~#Ø IØt I~Ø

HtØØUtñø I øt IrtØ4~1-wØ(# I rAt I ##øt1-ørtJ / tt / ø.1 J I øt I~;. /Ht#rt

t(~ýrØsI/ jT(ø / #m /V41/~t:Øst#tø I~Ø /~tñø 1W/#ttØýJ / øt /W/#ttø#

ýJrt/ø.tt~ttýølttttN~/ øt/~t~t~ttj I
Tfø /rt /V41/~t /ø. /W/NttØ(i /sAt~~#øttfØ~1/ýlØ( /tt /t~

ø.~mØ(t/ttØV/~ø / ØftsAØ(# I~Øt I ØØØI øt I~Ø lØ~øt / øt I~Ø / #r4tt1-ø#

øt /tømlf:1-Øs/~~t/rt~~#t~11 øtt~Ut
T(ø /#m I~~~ lrtØt It( itU Irt~#tñØ I~t IsA1-m~1 /ørt /~Ø

wøttñ~t IØt I~Ø IØý1-sAØ(# /øt /ØsAý1-~Ø I~Ø 1~#1 /øt I~Ø IØttØØ /øt I~Ø1-

Ø:øtM lp/Jt /~Ø I rtøm, ~ /a;mø / #Ø~~ /ýJøt /~ / ø~~ØØtørt~~ø / ø(i /~;.

ttØý/~ø.t / tt I t(rttsAØ(U~~1 / ##ttt~m /Ø I~t /ørt I~Ø /Wøt1ft / øt

~Ø/ ØýtsAØ(rtØ/ øt I ø.sAftm/~øtA#11 Øt/~Ø/ øttØØ/ Øt/~Ø1- lØ:øt~/ýlØt

tt/ t~/~tØHt ~1/ ø./~i Øtl ø./ ~t(rltø(i/ øt I sAØtt(tttØrtl

c: Idw4/scac/271-279 ~



(CO '1 1990 CHE: The provsion of for Rue 277 have to
the ext they _ remin viable be relocte to RUle 271.)

00070
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Moved to
Rule 271
Para. 3

Moved to
Rule 271
Para. 8

Moved to
Rule 271
Para. 10

Moved to
Rule 271
Para. 6

Repealed

Repealed

Rue 278 $'~tøti /øt /ØiØ#trfJ løøtmttø~i i~ rt(i!tmrttø~
(Reledl

T'ØI ~/tJ~~/f.t /fJØIWf#ttØ~11 ~rttØ~/~/sAØttJtr

ttø# I tJ /fJø ltØ#t /~tffsAf/lfJ /p:~ø 1'/77 J /rlrl I#Ø /tø.t~ 1fJ /fJø

#tttØJ 1~~øø#.~ /~ /fJø /ØýtsA~j / /~~t /tJ /tt~ ItØ /m

ttt~øJ I~Uf;tØt1 t#tttttØJ/"#øm~IIø:IØfØt /f;pl44ø.~/~tømr
~ I t( Irlrl IfJØ IÝì~øø~ /#Ø / fltø.~~11 tAØtt(f/I'f I~UfJm / øt

~t~¡¡m#i /ø./~ /tJ~~/(iøt/'H/ØJttt~f//tØIø.1 /f.~~tø(i/øt
#1 IWf#ttØJt Itø.tf,Øs IØ(i~11'f /ø. /tñØJm~ IsAØJtø.~ I~ IJtØt Itø.tf4 l#

ø.tt~ttýø /#ttUy /~~øørM l# lfJt I~ j ,111tØfJ I~ØtØt( /tJ~~
~ø IfJØ lpfrtsØJ /øt /~tøøt /ttrllýlt / tt /wØ~~rf /~ýlø I~ IifØt /ø.

tñØJm~ /sAØJI-ø.U ~~p. n~sA~t /tJ~~ IJtØt I'H /tøýØ# I'H#Ø i øt /fJø

tøt~#ø /tø /f.t IØ"ØtI~/mtø~ /~~/øt /sAtttØtØJt 1f#~ /øt
fJø/~/WfmtøJtj i /1ø.t~#Ø/tØ/f.tIØIWf#ttØJt/~~~¡¡JtØtl'H/sA~

ø. /rMØifltØt /tøýøt~ IØt IfJØ n~sA~tJ /~~#~ ItU 1~ýt~~tØJtIIj:

f;mttø.~~11 rt#m /wøtsf:J I~ I~ Itm#Us I t( l#ttf: 1ø.

tØ(Øtf/l# lffiØ/~ /#JNJø.tJf: IØt lfJøn~~tll~tØýtsAf/II~ØÝ;ýf

Øt IIfJtlø~jmtØJltØ /~rl/tø.t~#ø/tJ~~/mtt#1 tJl ~rl/t~/tt

fJØ/Wf#ttøJtlt~/øJtØ/tø~tØs/ýJJt/'(/fJø/ø~mf:/~j / 11ø.t~#ØltØ

f.t/ ø. / sAØtt(tttØýJ1 øt i tNmrttØJ/ ~~~ IJtØtl'H/ sAØØI ø./rMØif1 tøt

tøýØt~~ /øt IfJØ n~sA~t /~#~ /ø.i f;mttø.~~t I rt#m IsAøttJtttØ(i

øt I tNmrttøJt I~~ I~ It~#m I t( l#ttf: 1Ør If-Øtf/ l# IfJØ

~ / Ørl~ø.tJf:1 øtlfJøn~sA~tl

(CD 'I 1990 CHGE: '!e provisions of fonn Rue 278. to 
the 

exent they remin viable. have be relocted to Rule 271.)

c: Idw4/scac/271-279
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TRCP 279. a;1-~~tØ~/rtrl/~Ø/~Ø

(Repeled)

T/rt I ø~m~ I ø.~~ I f:ØýYøtl rMØýJ1 øt ItØr1Øt I øt I øt I sAØtØ#

(iøt I #rtrt~~t1Ø~1 / ~~~tt(Øs /ØN;. /~Ø IØýtsA~ /~ /rtø /Ø~Ørt.IØt

~i-Øl Ii-~ 1~itttØs IØt It~~m I#Ø lýll-ml / /VJØr iø. IrMØrIØf.

tØrtØ IØt IsAØt~ / #~t~u / øt IØØtØ l''t/tø. /ørtø / ø~ØrtJ II-t IØrtØ /øt

ØØtØIØf.I#ØlIØ~ØrU Irt~#t ItØ ImU1:I#Øl/rMrl/øt ItØrØt

øt /sAØt~ØJ ImlýJ~mt~1Itøt#~~ØI't#ØtØJ J#øl'#tmltø Iø-
tØýsA/'P ItJøl"Am II MsAl ØýJØIØt IT/tØI øt I #Øll ø¡r!f/YtfiU/ #Øl rjtml f.tøt

tJø lØlmøJ Iwl-~Ø~t /t~m IØt lø~imtørtJ 1m 1~;.Ø It~ ltø.~~~1- -
~#ttøl-Ørt /Ø1I-sAØr# ItØ 1#~~ff1 ø.ltf:~ /~(kØØJ If¥Ø ltttØ~ I rtJ

Øt/~Ølt~#tIØt IØt~# 1~111T/11ø.tt# /rtøtt#Iø-/~m~/ø-løt

M11ttrØ l~tØtØ I~Ø n~sArßt It~ ItØJ#ØsJ IT/Ø 1ø. ltt~Ø l#ttUy

tf:~f. IØýi 1~~Øl lrlttØs IØ~Ørt IØt IØ~ØrU 11: /~~~# IØt /~Ø
"A~sArMØytl 1/7f. IrtØ I~~rt~ 1#l-ttØr ltf:1:tñ~ I#Ø IT/sAØJ 1#Øl lrjtm

ø~Ørt IØt IØ~ØrØyU 1f.Jl~~ I~ /sAØØ ltrlI'P I~Ø I##t 11: /#Øl

rtØt IØf, ItØ I ~# I~Ø n~sArßtllll I Ø~ø.tr/~t ItJØ I øýtr)Øy# 1m

~rfØ~~1IØt ltø.øt~ø.~~1 /1.vit,ýtttøtØrt/tø /rlMt/~ØI'Mt~f,tØ(i/øt /Mt
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McDONAL v. NEW YORK CENTRAL MUTUAL FIRE INS. CO.
Cite as 380 S.W.2d 545

J. Sims McDONALD, Petitioner,

v.

NEW VORI( CENTRAL MUTUAL FIRE
, INSURANCE COMPANY, Respondent.

No. A-I0025.

Supreme Court of Texas.

June 10, 19M.

Rehearing Denied July 15, 1964.

Action on insurance policy which cov-
ered loss of house if caused by wind or
hurricane but not if caused by tidal wave,
high water or overflow, whether wind

driven or not. Ona jury verdict the 130th
District Court, Matagorda County, G.P.
Hardy, Jr., J., entered judgment for the
'insured, and the insurer appealed. The
Austin Court of Civil Appeals, Third Su-
preme Judicial District, Matagorda County,
reversed, 374 S.W.2d 767. On further ap-
peal the Supreme Court, Culver, J., held that
testimony of a neighbor that he drove on
'a peninsula about one mile froni plaintiffs'
~ 'use and shortly after that the house was
...ound destroyed was suffcient to sustain a
. jury finding that the house was destroyed by
hurricane, and not by tidal wave.

1: ..
;" Judgment of Court of Civil Appeals

ieversed; judgment of trial court affrmed.
JIV
".'Insurance e=429.1(9)

. .ß';,

::. Testimony of neighbor that he drove

~õn peninsula about one mile from plaintiffs'
'house and shortly after that plaintiffs' house

:~ found destroyed was suffcient to sus-

ta jury finding that house was destroyed

'by hurricane, and not by tidal wave, in ac-
:lion on insurance polìcy which covered
-ird but not wave.
'~-~.

i. Appeal and Error e=758(3)l.
-~':Points that court erred in overruling

'defendant's motions for instructed verdict

-l jUdgment n. o. v. and in entering judg-

lIent on jury's verdict because there was
buffcient evidence that damage was caus-

380 S.W.2c135
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ed by wind and not by water were not

applìcable to granting of new trial after

entry of judgment and, in court of civil
appeals, raised only question of legal suff-
ciency of evidence or point of no evidence,

and not that findings were against great
weight and preponderance of credible evi-
dence.

3. Trial e=366

Under rule that claim that evidence

was insuffcient to warrant submission of

issue may be made for first time after ver-
dict, objection to submission of special is-
sue on grounds of no evidence and insuff-
cient evidence to warrant submission and

that submission was against great weight

and preponderance of evidence raised only
point of no evidence. Rules of Civil Pro-
cedure, rule 279.

4. Trial e=366

Defendant's objection to instruction
"because such issue in its present form

puts an improper and onerous burden on

the defendant" was obscured by many for-
mal, unfounded and trivial objections and
was too general. Rules of Civil Procedure,

rule 274.

Harris, Salyer & Huebner, Bay City,
Hil, Brown, Kronzer, Abraham, Watkins

& Steely, Al Taylor, Houston, for petition-
er.

Bryan & Patton, Julietta Jarvis, Houston,
for respondent.

CULVER, Justice.

Petitioner, McDonald, brought this action
against New York Central Mutual Fire
Insurance Company to recover for the de-
struction of his house located in Matagorda
County under the terms of a polìcy of in-
surance issued by that company. The polì-
cy covered loss caused by wind and hurri-
cane but excluded loss caused by tidal wave,
high water or overflow, whether driven

by wind or not.
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The jury found that the winds of the
hurricane directly and proximately caused
th'e loss and damage; that the loss was
not caused by tidal wave, high water or
overflow whether driven by wind or not

and that the loss did not result from the
combined .action of the wind, tidal wave,

high water or overflow. Based on this
verdict the trial eourt entered a judgment
in favor of McDonald and against the In-

surance Company. The Court of civìi Ap-
peals reversed and rendered judgment that
,McDonald take nothing, holding that the
jury's findings failed to be supported by the
evidence. 374 S.W.2d 767. From a review

: of the record we reach a conclusion to the
contrary.

Admittedly the house was totally de-
stroyed at some time during the passage of

Hurricane Carla through this area in Sep-
tember of 1961. It was one of the most

destructive storms that has visited the
Texas Coast so far as property loss is con-
cerned. Mr. McDonald left his house on
Saturday morning, September 9th,' and
when' he returned on Wednesday, the 13th,
'the house was gone. The evidence bearing
on' . the loss is circumstantiaL. The only
testimony was given by Mr. and Mrs. Jen-
sen who lived nearby and rode out the
storm in. a concrete building. The re-
mainder of the evidence consisted of maps
and offcial records and reports.

McDonald's house was located on Turtle
Bay about 6 feet above water level at mean
low tide and was supported on pilngs ap-
proximately 4 feet above the ground. Tur-
tle Bay, so-called, is a rather long, narrow
inlet generally about a mile in width ex-
tending in a northeasterly direction from

Tres Palacios Bay, a much larger body of
water. Palacios Bay in turn forms a small

and the upper part of Matagorda Bay,

which is some 15 miles in width. Between
Turtle Bay and Tres Palacios Bay there
extends 'a long narrow peninsula almost the
entire length of Turtle Bay. Mr. Jensen
lived and grazed cattle on' the land former-
ly the site of Camp Hulon west of the town
of Palacios. McDonald's house 'was 10-

cated on the west side of Turtle Bay di-
rectly across from Camp Hulon.

On .sunday, September 10th, Jensen and
his wife made several trips down this
peninsula to move his cattle back from the
water's edge where they had drifted or
were blown by the wind. On the morning

of that day he' went to the end of the long

peninsula and found that the water level
was 18 inches to two feet over mean low
tide. At that time he coìild not see across

the bay on account of the rain. In the

afternoon' he made two similar trips for
the same purpose and found the conditions
the same as they existed at the time of the
first trip. In llis opinion the wind Was

. blowing from the northeast at the rate of
100 miles per hour. On the morning of the
following day, Monday, September 11th, he
drove his car out on the peninsula but could

get no further' than the narrowest part

of the peninSula which was about a mile

from the tip end. The elevation at that
point is about the same as that across

Turtle Bay where the insured property Was

located. At that time Jensen stil could

not see across the bay. According to him
the wind velocity had increased to about

150 miles per hour. Between 3:00 and 4:00

o'clock that same afternoon he made an-

other trip out on the peninsula. At that
time the lull came and lasted for abOtit 15

minutes. The rain ceased and he could SI'C

across Turtle Bay. McDonald's house "';to;
gone and all he saw were the high liut'
poles along where the house had stor,d.
After the lull the water began to rise rapid-
ly and he and his wife hurried back to Olt'
safety of the concrete refrigeration build-
ing. Mrs. Jensen accompanied her Ill,-
band on his last trip on Monday and aI,"
lookedacrôss the bay approximately a h;il j
mile to the location of the house and sa \\'
nothing standing but the poles.

Introduced in evidence were variül1;
offcial reports, charts and maps £tom the
United States Weather Bureau anù tIll
United States Corps of Engineers. J t
seems to be undisputed that at all times 1ii"
far.~ the eye or center of the storm reucht'.!
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the Palacios area the wind was blowing
from a northeasterly direction. After the
eye passed inland, due to the counter-

clockwise motion of these hurricanes, the
wind was reversed and in the Palacios area
blew in the opposite direction. The data
introduced in evidence showed that -the
leading edge of the eye reached Port

Lavaca, some 20 miles southwest of the
Palacios area between 3 and 4 p. m. Mon~
day, the 11th. In advance of the eye many
stations along the Coast that morning re-
ported the highest recorded wind velocity.
A peak gust of 170 miles per hour was
estimated at Port Lavaca. Gusts of '150
miles per hour 'were estimated at other

nearby points. Sustained winds were re-

ported at more than 115 miles per hour at
Matagorda, which is about 15 miles east of
Palacios. ,

The ihsurante Company counters with a
report from the Palacios Federal Aero-

nautics Authority station. which recorded
that the wind was from the north and
northeast on the 10th and that the highest
wind observed on that day was up to 48

miles per hour. But the last observation

was made at 5 :58 p. m. on that day and the
station was abandoned shortly thereafter.
The report did show that from the be-

ginning of that day the wind was more or
less steadily increasing in velocity.

(1) So far as the high tides and wind-
driven water are concerned the Weather

Bureau at Galveston gives a iæport on the
peak flooding at various points along the
Texas Coast. The information was col-
lected from all available sources but mostly
was obtained from the Army Corps of En-
gineers. According to this report the peak
tide at Port Lavaca was 16.6 feet above

mean sea leveL. Of course to determine the
depth of the water above ground at any

point the ground elevation must be sub-

tracted. At Port O'Connor the peak was

l4!h and at Palacios 15.4. However, at

these points the height of the tide was as-
certained from an observation of the high-

Tex., 547

water mark. The report does not profess
to determine when the peak was reached.
Unquestionably, all of this area was flooded
by hurricane-driven water, but we may
reasonably infer from the evidence before

us that the flooding of this area took place

in the second phase of the hurricane after

the center had reached the area and after
the ensuing lull. Up unti that time the

wind was blowing from the northeast and
vias calculated to bIow water from Turle '
Bay toward the southwest and away from
McDonald's house. There were no bodies

of water norteast. The.Insurance Compa-

ny lays much stress on the statement made
by Jensen thàt on the occasion of his last
visit down the peninsula to. round up his
cattle early in the afternoon on Monday
and before the lull, he watched big waves
in the bay "easily 15 to 20 feet high". Cer-
tainly he was not talking al:out any waves
in the narrow Turtle Bay, but out into Tres
Palacios and Matagorda Bays. Had those
waves been sweeping toward the peninsula
and toward the property iii question, it
would seem that Jensen and his wife and

automobile would have been swept away.
The Company argues that waves always go
toward the shore, but with a gale blowing
from the northeast at the rate of 100 or

more miles per hour, it would naturally
be inferred that the water was being blown
upon the shores around Port O'Connor and
the Matagorda Peninsula. The point
where Jensen was standing when the wind
ceased blowing and the rain stopped, and

he could see across Turtle Bay, was about
the same elevation as the location of Mc-
Donald's house on the other side of Turtle

Bay. In other words. we believe the evi-

dence to be conclusive that if on the day

previous and at 4 :00 o'clock on Monday
afternoon the witness could have driven his
car out on the peninsula to a point a little
to the south of and about a mile from Mc-
Donald's house, there had been no flooding
or wind-driven waters up to that time

which could have destroyed the house. We
hold, therefore, that the foregoing jury
findings are supported by evidence.

0'0075
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(2) The insurer brings forward as a
cross-point that, in the event we should
agree that there is evidence to support the

jury's findings that the house was destroyed
by wind and not as a result of wind-driven
water, the cause should be remanded to the
district court for a new trial since a finding
of no evidence by the Court of Civil Ap-

peals includes necessarily a finding of in-

suffcient evidence.1 However, the insured
does not raise in the Court of Civil Ap-

peals the point of "insuffcient evidence"

to support the jury findings or the point

that the findings are against "the great

weight and preponderance" of the credible
evidence. Its points are premised on the

proposition that the Court erred in entering
judgment on the jury's verdict and corre-
spond to the grounds appearing in its
amended motion for new triaL. The points
are in the following form:

"The Court erred in overruling de-
fendant's motions for instructed ver-
dict and judgment n. o. v. and in enter-
ing judgment on the jurys verdict
because there was insuffcient evidence
that the damage to plaintiffs beach
house was covered by the policy sued
upon in that there was insufcient evi-
dence that the damage was caused by
the wind and insuffcient evidence that
it was not caused by water or the

concurring action of wind with rising
water and wind driven water."

The points do not seek: relief from the
jury findings on the ground that they are
not supported by suffcient evidence or that
they are against the great weight of the

evidence, but relate only to the type of

judgment that the Court entered. They are

not applicable to the granting of a new trial
after the entry of a judgment. \Ve there-
fore hold that the points in the Court

of Civil Appeals above referred to only

raised the legal suffciency of the evidence

or the point of no evidence. Houston

Maritime Association v. South Atlantic &
Gulf Coast District, I.L.A., Tex.Civ.App.,

367 S.W.2d 705, no writ, 1962; Calvert, 38
Texas Law Review 36L.

Further praying in the alternative that
the cause be remanded, the insurer asserts
that it specially pleaded the exclusion'

clause of the policy and therefore the

burden of proving a loss from a harlard in-
sured by the policy and not excepted by the
exclusions should have béen laid upon the
plaintiff. Coyle v. Palatine, 222 S.W. 913
(Tex.Comm.App.1917); Shaver v. Nation-
al Title & Abstract Co., 361 S.W.2d 867,

(Tex1962).

This has reference to the form of Special

Issues 2 and 3, No. 2 reading as follows:

"Do you find from a, Freponderance
of the evidence that tidal wave, high

water, overflow, whether driven by
wind or not, * * * directly and
properly caused damages to plaintiff's
house on the premises in question on or
about September 11. 19~1?"

Number 3 followed the same form read-
ing:

"Do you find from a preponderance

of the evidence that the loss and dam-
age to the house of the plaintiff, J.
Sims McDonald, was a direct and
proximate result of the combined ac-

tion of the wind of Hurricane Carla

and tidal wave, high water or overflow,
whether driven by wind or not?"

Rule 274 provides that the objectil1~
party must point out distinctly the matter
to which he objects and the grounds of hi"
objections, and where the same are ob-
scured or concealed by voluminous unfound-
ed objections or minute differentiations, the
objection shall be deemed to be wain:i1.
The matter wil bear a somewhat extenclc(i
discussion.

The first Special Issue read as follows:

"Do you find from a preponderance

of the evidence that the winds of Hur-
ricane Carla, on or about SeptcmìiCl

I. Biirkcr v. Coiistii Builùers, 153 Tex. 540,271 S.W.2d 798.
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11, 1961. directly and proximately

caused loss and damage to the house
on the property in question?"

To this issue the insurer objected on ten
numbered grounds:

"(1) Because there is no evidence to
warrant or support the submission of

Special Issue No.1;

"(2) Because there is insuffcient
evidence to warrant or support the

submission of Special Issue No.1;

"(3) Because the submission of
Special Issue No. 1 is against the great
weight and preponderance of proba-

tive evidence adduced in this case;

"(4) Because such issue in its pres-
ent form consists of a judicial com-

. ment on the weight of the evidence;

"(5) Because such issue is assump-
tive and presumptive;

"(6) Because such issue amounts to
a general, charge in a special issue

case;
tt(7) Because such issue is an irrele-

vant and immaterial issue in this case;

"(8) Because such issue in its pres-
ent form puts an improper and onerous

burden on the Defendant;

tt(9) Because the pleadings as relied

on by the Plaintiff do not warrant or
support the submission of SUch issue;

"(10) Because the said Plaintiff, not
having borne the burden, no fact issue
of any kind has been made to go to the
Jury, and the Court is again moved to

. sustain Defendant's Motion for In-
'structed Verdict at the end of Plain-
tiff's case and at the end of the whole
case."

'(3) The first three objections raised
only the point of no evidence. 

Rule 279
provides that a claim that the evidence was

L Texas-JlfexicQRaiIway CQ. v. Bell, Tex.
Civ.App.1937, 110 S.W.2d 199, no writ;

.' Parker v. Jones, Tex.Civ.App.1939,130

Tex. 549

insuffcient to warrant the submission of

an issue may be made for the first time
after the verdict. As they relate to the first
special issue the last seven objections, so

far as we can observe, had no validity
whatever. It could not be contended in

good faith that this issue was on the weight
of the evidence; that it was assumptive or

presUtptive; that it amounted to a general

charge; that it was irrelevant and immate-
rial; that it placeq an improper burden on
the defendant or that it was not Supported

by the pleadings.

(4) The same ten objestions Were
leveled to Issues.2 and 3 as well as to Issues
4, 5 and 7 which inquired whether one Mc-
Glatbery had filed a Sworn proof of loss
with the Insurance Company; whether

McGlathety was acting as agent for Mc-
Donald and what was the actual cash value
of the property in question. In ,each of

these issues the bùrden of proof was prop-
erly placed upon the plaintiff. The ob-
j ection raised by the insurer indiscrimi-
nately to all issues was "because such is-
sue in its present form 

puts an improper
and onerous burden on the defendant".
Similar objections have been held by
Courts of Civil Appeals to be too general to
direct the trial court's attention to any er-
ror in the charge.2 It certainly does not

as. clearly state the nature of the error as
the insurer does in its brief filed here in the
foIIowing language:

"The form of this issue as submitted
places the burden of proof on the de-
fendant, rather than on the plaintiff.
and allows the jury to find, in effect,
that the loss is covered by the policy if
the evidence 'is equal."

If the objection had been presented to the

Court in those words there could have been
no doubt as to its meaning. But whether
Or not the objection as presented is too
general to merit consideration, we never-

theless say that it is obscured by manY

S.W.2'1072; nQ writ; Karotkin ,Furni-
t11I'O Co. v. Deckel',Tcx.Civ.App.1930,32
S.W.2d 703, affrmed 50 S.W.2d 795.
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formal, unfounded and trivial objections.
Rule 274.

The late Chief Justice Alexander, in

speaking of the reason for the adoption of

this rule, had this to say: "It is believed

that an objection that is concealed in a

mass of immaterial and untenable objec-
tions, is as effectively smothered and con-
cealed as one that is counched in veiled and
uncertain language." Evidently - counsel
presented to the trial court the same set of
stock objections to each and all issues with-
out any consideration of pertinence or valid
relationship. The great majority of them
hadho: legal application and admittedly
pointed out no, error. In our opinion it

does not appear that as to Issues 2 and 3
the trial court was made fully cognizant of
the complaint thât the burden of proof was
cast' upon the defendant 'rather than upon
the' plaintiff but neverteless deliberately.

chose to submit the issue in the form which
placed the burden upon the defendant.

. ,For the foregoing reasons the judgment
of the Court of Civil Appeals is reversed

and the' judgment of the trial court, is
affrmed. " '
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CITIS STATE BANK OF DICKISON v. BOWLS Tex. 845
CIte 854) S.W.2dll (TexApp. 14 D1t. 1983)

where, by te of trst, power to litigate
concerning such propert 

is expressly con-

ferred upon trustee. Vernon's Ann.Texas

Rules Civ.Pro, Rule 39.

CITIZENS STATE BAN OF DICKI-
SON, Texa and Citiens State Bank of
Dickinon Texa, Independent Executor

of the' Fagans Dickson. Deceåed, Ap-pellants r-
v.

ì

L.R. BOWLS,Jr.. Tiitee, Appellee.
No. A14-2-295CV. r

Court of Appeals ofT6xas,
Houston (14th Dist.).

Sept. 29, 1983.

Rehearng Denied Nov. 23, 1983.

Purchasr brought action against exec-
utor-vendor, alleging breach of contrat,

fraud, and violation of Deceptive Trade

Practices Act. The District Court, Galves
ton County, Ed. J. Hars, J., entered judg-

ment on jur verdict for purchasr, and
executor appealed. The Court of Appeals,

Ells, J., held that: (1) purchaser had au-
thority, in capacity as trustee, to 

bring ac-

tion on behalf of trust property; (2) judg-
ment was properly rendered against vendor,
individually, though original petition named
it in its representative ~pacityas executor;
(3) vendor was not entitled to judgment
notwithstanding verdict; (4) evidence of

probative force support finding that ven-
dor violated Deceptive Trade Practices Act;
(5) objection to jur cha.rge requesting de-
termination of reasonable market value was
not sufficient to preserve errr; (6) fair

market value of property was properly de-
termined over course of several months in
which alleged wrongful facts ocurr; , (7)
vendor was not entitled to submission of its
special issue which was not significantly
distinct from that submitted; and (8) award
of $350,000 in exemplary or additional dam-
ages was not excessive.

Affirmed.

1. Trusts cS257
While gerierally in suits involving trust

property, both trustee and beneficiares

should be made parties, exception occurs

2. Abatement and Revival ~2'
Parnes $:18

Vendor was' not entitled to abatement
and leave to add parties, wher purhaser,
who brought suit in capacty as trte, was
expressly authorize by trst agement to
prosecute any claims or lawsuits affecting
trst property,so that trt beneficiares

were not reuired to be joined to. acm-
plish just adjudication. Vernon's Ann. Tex-

as Rules Civ.Proc., Rule 
39.

3. Parnes 1395(6)
. General rule that defendant who has

answered or appered in ca is char
with notice of subsequent amendments to
plaintiff's petition without necesity of new
citation applies to amended pleading com-
plaining of present pary in additional ca-

pacity.

4.,Judgment 1324
Judgment rendered against bank, indi-

vidually, was proper, where bank was
named in original petition in its representa
tive capacity as independent executor and
bank did not claim that it was not before

cour at tim~ petition was amended to nanie
bank in its individual capacity or that it did
not timely receive copies 

of amended plead-

ings pursuant to rule. Vernon's Ann.Texas
Rules Civ.Proc., ,Rule 72.

5. Judgment 13199(3.5)
If there is any evidence of probative

force upon which jur 
could have made

findings upon which judgment is based,
court does not err in overruling motion for
judgment notwithstanding verdict.

6. Judgment 13199(3.2)
In ruling on motion for judgment not-

withstanding verdict, court must review
record in light m~ favorable to jury find-
ings, considering only evidence and infer-
ences which support them, and rejecting
evidence and inference contra to finding.

00079
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7. Judgment '3199(3.5)
EJector-vendor was not' entitled to

judgment notwithstanding verict, where

evidence demonstrate that executor's vice-
predent and trst officer did not inform
purhaser of third pary's option to. pur-
chas regarding subject property at any
time during negotiations for its sale, ttiat
purase option was not filed of record, at
time eaest money contract waa execute,

and that executor rePresented that it had

power to convey property in its entirety.
8. Consumer Protection cl32, 34

To support judgment based on violation
of Deceptive Trade Prices and Consumer
Protetion Act, plaintiff must he consumer
of "goods" and show that he haa ben ad-
versely affected by any of false, misleading,
or deceptive acts or practices declared un-
lawful in Act, such as representation that

agrment confers or involves rights which
it does not have. V.T.e.A., Bus. & C.

§§ 17.41-17.63, 17.45, 17.46.

9. Consumer Protection cl8

In purchaser's action against executor-
vendor, evidence that executor represented
that agreement for purchase of real proper-
ty conferred or involved rights it did not

have support finding that executor vio-
late Decptive Trde Practices' and Con-

sumer Protection Act V.T.e.A., .Bus. & e.
§§ 17.41-17.63, 17.45, 17.46.

10. Appeal and Errr cl 1078(5)

Points of errr which appellant did not

brief with repect to overrling of its. mo-

tion to disregard answers to special issues
and objection to special issues were waived
on appeaL. Vernon's Ann.Texas Rules eiv.
Proc., Rules 418, 418( e).

11. Trial *' 279

Objection to charge does not meet re-
quirements of rule that party point out

distinctly matters to which he objects and
grounds of his objection unless defect relied
Upon and grounds of objection are stated
speifically enough to support conclusion

that trial court was fully cognizant of

ground of complaint and deliberately chose
to overrule it. Vernon's Ann.Texas Rules

eiv.Proc., Rule .274. .

12. Appeal and Erro.r '3231(9)
In purhasr's action against eXecutor-

vendor, .vendor's objection to charge which
asked jur to determine reasonable maet
value of property on grounds tht it did not

"present the legal requirement to determne
a measure of damage." waa not sufficient
to preserve error. Vernon's Ann. Texas

Rules Civ.Pro., Rule 274.

13. ComJumer Protection cl40

Fraud '359(1)
Vendor llnd Purchaser '3351(3)

In purchaser's .action againt executor-
vendor alleging breach of contrat. fraud, .
and violation of Deeeptive Trae Practice
Act, deteination of fair maret value of
property over tlie-month period, rather
than on speific date, was proper, aa acts

allegedly committe ocured during coure
of several months. V.T.e.A., Bus. & e.
§§ 17.41~17.63.

14. Appeal and Error '3181
Objection which waa not aserted in

trial court was waived for purses ofap-
peaL.

15. Tral '3351.(4)
In purchaser's action against executor-

vendor alleging breach of contrt for sale

of real property, refusal to submit speial
issue tendere by vendor was not .errr, in
light of lack of significant distinction be-

tween issue which was submittd and that

tendered.

16. Appeal and Error '31062.2 .

Case will not be reversed where tral

court has failed to submit other and various
phases or different shades of same issue.

17. Appeal.and Err.or '31079
Where executor-vendor failed to

present coherent argument to support

claims that trial court erred in overruling

his special exceptions to purchaser's petition
and in allowing purchaser to present im-

proper and inflammatory evidence, provid-
ed no applicable authority, and made little
or no reference to record, vendor failed to
comply with governing rule and thus



CITIZENS STATE BANK OF DICKINSON v. BOWLS Tex. 847
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waived points for purses of appeaL. Ver- assumed the duties of independent executor

non's Ann.Texas Rules Civ.Pro.,Rule 418. of Dickson's estate in accordance with his

is. Appeal and Error *" iOOU(10) will. The ;,state included the "Fagn Dick-
Ge 11 . bsfaff' t' son Ranch, a .359.5 ace tract of land loct-nera y, in a ence 0 irma ive d 'B Co tMabl F 11

h . f b' . d' . f' di . e in uret un y, near . e a s,s owing 0 ias or .P:eJU ice, Jur in. ng I,n Texas, which is the subject of this lawsuit.
exe~plar or additional damags will ..not Prior to 

his death, Fagan Dickon Was in-
be disturbe based on ground of excessive-i ed' l'ti' t' 'th h' di tt

.. . ~d vov in i ga ion wi 18 vorc a or-ness if there is any probative evi ence to . th' 1 1 f Thi t-
sustain awar. neys concei;ing ~ir ega ees. . s in

ter was still pending. _ when he died. In
December of 1978, appellant bank" repre-
sented by Robbye Waldrn, a vice preident

and trust officer, entered into a settlement
agrement with Dickson's attorneys. The
bank agred to pay the attorneys $20,000 in
cah and to convey to them an undivided

one-hundred ace interet in the "Fagan

Dickon Ranch." In addition, appellant
bank and the attorneys executed a Sale and
Partition Agreement, which provided that
the attorneys would have a purhase option,
or right of first refusal, to the entire 359.5

acre tract of land, if anyone made a bona
fide offer in wrting to pay $1,000 or more

per acre for the entire tract. The agre-
Before J. CURTISS BROWN, C.J., and ment further provided that if the 

attorneys

DRAUGHN and ELLIS, JJ. chose to exercise their right of first refusal,
, they would be obligate to complete the
transaction on the same term and condi-
tions contained in the contract submitted by
the prospective purchaser. The settlement
agrement was filed of recrd in Travi
County, Texas in January of 1979, but was
never filed in Burnet County. The Sale and
Parition Agreement was not recorded until
December 28, 1979.

In August of 1979, appellant bank decid-
ed to sell the Dicksn property, and contact-
ed appellee, a Marble Falls resident, who
had earlier expressed an interest in acquir-
ing the land. After conferring by phone

with Mr. Waldron, appellee and his attorney
prepared and submitted an earnest money
contract. This document was subsequently

redrafted to reflect certain changes re-

quested by appellant bank. The contract
was signed by Waldron and sent to appellee
for his signature. Appellee signed the con-

tract on October 19, 1979, and returned it to

Waldron, along with a $20,000 deposit.

While the earest money contract contained '

19. Consumer Protection *"40 .

Jury finding of $30,00 in exemplary
or additional damages for vendor's violation
of Deceptive Trade Practice Act was based
on probative evidence, and in absence of
affirmative showing of bias or prejudice,
was not excesive. V.T.C.A., Büs. & C.

§§ 17.41-17.63, 17.45, 17.46.

Charles R. Hancock, Dickinson, for appel-lants. i
Frederick J. Bradord, WiliamT. Little,

Otto D. Hewitt, II, McCleod, Alexander,

Powel & Apffel, Galveston, for appellee.

OPINION

ELLIS, Justice.

This is an appeal from a judgment in
favor of L.R. Bowles, Jr., Trustee (appel-
lee). The original suit was filed against
Citins State Bank of Dickinson, Texas

(appellant) in its capacity as Independent
Executor of the Estate of Fagan Dickson,

alleging brech of contract, fraud, and vio-
lation of the Texas Decptive Trade Prac.
tices Act. Appellee subsequently amended
his petition to include appellant bank in its
individual capacity. After trial to a jury,

the cour entered judgment against appel-
lant, both in its individual and representa-
tive capacities, for actual damages, addi-
tional damages, and attorney's fees based

on the Deceptive Trade Practice.s Act. We
affirm.

We summarize the facts for clarity.
Upon the death of Fagan Dickson in 1977,

Citizns State Bank of Dickinson, Texas

00081
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no ,referece to the outstanding inteest

held by Dicksn's divorce attorneys, nor to
any right of first refusal, appellee admitte
,that W aldrnhad informed him of the at-
'torneys' outstanding interet. However, he
tetifed that Waldrn ha aaured him that
the owners of the outstanding interest
would join with appellant bank in convey-
ing the Propert, and that only one eaest
money contrct was need, with appellant
bank designte as the seller. '

After the earnest money contract was
execute, Waldron informed DickSon's at-
torneys, who then notified him by letter
that they intended to exercse their option.
On November 21,1979, Waldrn wrote the

attorneys, agreeing to execute the nec-
sar documents to sell them the "Fagàn

Dickson Ranch." Waldron als wrte ap-

pellee the same day to tell him the proPerty
was to be sold to other paries as of Decem-
ber 30, 1979. After appellee reeived Wal-
drn,s letter, he retained counsel in the

Galveston area, and a hearing was sched-
uled for December 28, 1979, to consider
appellee's petition for specifie performnce
and injunctive relief. Upon the advice of
appellant bank's attorney, Waldron flew to
San Antonio on December 2:, 1979, and
proded to close the sale with Dickson's
attorneys between 11:30 p.m. and 12:00 a.m.
,that evening. Waldrn and the attorneys
then drve to Marble Falls early on Decem-
ber 28, 1979, and rerded the deed. Since
th transction was completed prior to the
hearng set for December 28, the mattr to

be heard was rendered moot. Appellee pro-

ceeded with the prosecution of this.lawsuit.
In answer to specal issues, the jury

found that Waldron did not notify Bowles

of the purchase option agrement prior to
the execution of the earnest money con-

tract; that Waldron did not notify appellee

that the earnest money contract would not
be effective until approved by Dickson's

attorneys; that Waldron represented to ap-

pellee that the earnest money contract con-
ferred rights or obligations which it did not
have; that Waldron's representations were

a producing cause of the damage to appel-
lee; that Waldron knowingly made these

representations; that the market value of

the propert during the period October

thrugh Decmber was $1,800; thai Wal-
drn mirepresente material facts to ap.
pellee with the intent of inducing him to
execte the contrt; and that .appellee re

li~ to hi detrment on the false reprn-
tations.

In points of err one and two, appellant

contends the tral cour err in overring

its plea in abãtement and motion for leave
to add parties. Appellant claims that while

appellee brought suit in hi capacity as a

trutee in acrdance with a trut agree
ment execute in Augut of 1979, the tral
cour ,abused its dicretion 

in failng to re
quir the joinder of the trst beneficiares

'to acomplish "just adjudication" puruant
to TEX.R.Crv.P. 39. We diagee.

(1, 2) Whle it is a general rule that in
suits involving trst propert, both the
trustee and the beneficiares should be

made paries, this rue is subject to many
exceptions, as where, by the term of the

trut, the power to litigate concerning such

property is expressly conferrd upon the
trutee. Smith v. Waymn, 148 Tex. 318,

224 S.W.2d 211 (1949); Slay v. Burnett
Trt, 143 Tex. 621, 187 S. W.2d 377 (1945).

The trst agreement in the instant cae

expressly sets out appellee's power to prose-
cute any claims or lawsuits affecting the
dispute property. We, therefore, overrle

points of errr one and two.

In point of errr thr, appellant con-

tends the tral court erred in rendering

judgment against appellant bank, individu-
ally, because it was not served, nor did it
file an answer, in such capacity. We find
no merit in this contention. Appellee filed

suit on December 29, 1979, naming appel-

lant bank in its representative capacity as

an independent eXecutor. On June 18,
1980, appellee filed an amended petition,
also naming the bank in its individual ca-
pacity. Appellant makes no claim that he

was not before the court at the time the
petition was amended, or that he did not
timely recive copies of the amended plead-
ings pursuant to TEX.R.CrV.p. 72.



. CITIZENS STATE BAN OF DICKISON v. BOWLS Tex. 849
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(3,4) Generally, a defendant who has contained no term which conditioned its
answered or appeared in a ca is chaged effectiveness on any joinder by other par-
with notice of subsequent amendments to ties or by another party's right of Íirt

the plaintiffs petition without the necesity refusaL. In' support of the jur findings,
of new citation. Sanders v. Fit-All Prcing regarding the price per acre, appellee's ex-
Coipration, 417 S.W.2d 886 (Tex.Civ.App. pert witness tetüied that the value of the
-Texarkana 1967, no wrt); Landrm v. land during the period in issue was $2;500
Roberton, 195 S.W.2d 170 (Tex.Civ.App.~ per acre. Appellant's expert witnes teti-

San Antonio 1946, wrt ref'd n.r.e.). We fied that the land was worth $900 per acre.
find this rule applicable to an amended The jury apparently' determined $1,800 to
pleading complaining of a present pary in be a fair figure between the high and low

an additional capacty. See Pryor v. valuations.
Kruse, 168 S.W. 498 (Tex.Civ.App.-El
Paso 1914, writ ref'd). We overrule poillt
of errr three.

(5-'1) In points of errr four and five,
appellant asert the trial court erred in

overrling his motion for judgment not-

withstanding the verdict. Clearly, the

court did not err in such regard if there is
any evidence of probative force upon which
the jur could have mae the findings upon

which the judgment is based. Doug/as v.
Panama, Inc., 504 S.W.2d 776 (Tex.1974).
The court must review the record iii the
light most favorable to the jur findings,

considering only the evidence and inferenc-
es which support them, and rejecting the
evidence and inferences contrary tp the

findings. Willams v. Bennett, 610 S.W.2d

144 (Tex.1980); Dodd v. Texas Far Prod-
ucts Co., 576 S.W.2d 812 (Tex.1979). Apply-
ing these rules, we find the tral court cor-
rectly overrled appellant's motion. The
evidence shows that Waldrn, appellant
bank's vice president and trust officer, did
not infori appellee of a purchas option

regarding the "Fagan Dickson Ranèh" at
any time durng negotiations for the sale of
the land. The Sales and Partition Agree-

mentcontaining the purchase option was

not filed of record at the time the earnest
money contract was executed. While he
did tell appellee that other parties held a
100 acre interest in the "Fagan Dickson
Ranch," he represented to appellee that ap-
pellant bank had the power to convey the
property in its entirety. When appellee

inquired if two earnest money contracts
would be necessar, Waldron told him to
prepare only one, indicating appellant bank
as "Seller." The earest money contract

(8,9) In order to support a judgment
based on a violation of the Deceptive Trade
Practices and Consumer Protection Act,
TEX.BUS. & COM.CODE ANN. § 17.-
41-.63 (Vernon Supp.1982-1983), plaintiff
must be a consumer of good, as defined in
Secion 17.45, and must show he has been
adversely affecd by any of the false, mi
leadng, or deceptive acts or practices de-
clared unlawful in Section 17.46. Among
these acts and practices is a representation
that an agreement confers or involves

rights which it does not have. A consumer,
as defined, includes an individual who seeks
or acquirs by purchase or lease, any goo
or servces. The tiefinition of good in-
cludesreal property purchasd for use. In
the instant case, appellee is a consumer who
sought to purchae goods for use. The evi-
dence shows that the seller represented the
purchase agreement conferred or involved
rights it did not have. We hold that there
clearly was evidence of probative force in
support of the jury findings .set out above,

and the court properly entered judgment
basd on the Deceptive Trade Practices Act.
See Anderson v. Havins. 595 S.W.2d 147

(Tex.Civ.App.-Amarllo 1980, no wrt).
We overrule appellant's points of errr four

and five.

(10) In points of error six through nine,

appellant contends the trial court erred in
overruling its motion to disrega the an:,
swers to special issues and its objection to
Special Issue Nos. 6 and 8. We will not
address the merits of these claims. Appel-
lant has not complied with TEX.R.CIV.P.

418. , Rule 418(e) states, in part:

'o'OQsi
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A brief of the arment shall prent
separately or grupe the points relied
upon for reversl. The argument shall
include (i) a fair, condensed statement of
the fac pertnent to such points, with

reference to the pages in the record

where the same may be found; and (ii)
such discussion of the facts and authori-

ties relied upon as may be requisite to
maintain the point at issue.
Appellant has groupe Roints four

thrugh rune together for disc~1on. How-
ever, it ha failed to provide support for
points six thrugh rune with a clear state
ment of the facts, and .a discusion of those
facts with applicable authority. . It is well,
settled in thi state that points not properly
briefed are waived. Ardt v. Nationa. Sup.
ply Co., 650 S. W.2547 (Tex.App.-Houston
(14th Dist.) 1983, wrt filed); MossIer v.
Texas Commerc Bank, 640 S.W.2d 702
(Tex.App.~Houston (14th Dist.) 1982, writ-
retd n.r.e.); Arhea v. Arechea, 609
S.W.2d 852 (Tex.Civ.App.-Houston (14th
Dist.) 1980,. wrt retd n.r.e.).

(11, 12) In point of errr ten, appellant
claims the trial cour err in ovelTling its
objection to Speial Issue No.6 which asked
the' jur to determne "the reasonable mar-
ket value of the land in question between
October .and Decmber, 1979." Appellant
contends the court err in failng to use

the phras, "reasonable cah market value."
We cannot support this contention. In ob-
jecting to a charge, a party must point out
distinctly the matter to which he objects
and the grunds of his objection. TEX.R.
CIV.P. 274. An objection does not meet the
requirements of this rule unless the defect
relied upon and the grounds of the objec-
tion are stated speifically enough to sup-
port the conclusion that the trial court was
fulIy cognizant of the ground of complaint
and deHberately chose to ovelTle it. Davis

v. Campbell, 572 S.W.2d 660 (Tex.1978);
Mowery v. Fantatic Homes, Inc., 568
S.W.2d 171 (Tex.Civ.App.-Dallas 1978,
wrt ref'd n.r.e.). Appellant objected to the

term "market value" because it did not
"present the legal requirement to determine
a measure of damage." This objection was

not sufficient to preserve errr. We over-
rule point of error ten.

(13) In point of errr eleven, appellant
contends the trial cour err in overing
its objection to Speial Issue No. 6 wherein
it complained that the fair market value of
the property should be determined as of
Decembe ZT, 1979, rather than durng the
period October . though December, 1979.
Appellant argues' that appellee allege a
breach of contrct on Decmbr ZT, and
that such date is the only date upon which
market value could be determined We dis
agre. Appellee sòught to rever damag
from appelIant based on fraud, violation of
the Decptive Trade Practces Act, and
breah of contract. The acts allegedly com-

mittd by appellant occured during the

months October thrugh Decembr of 1979.
Appellant cite no authority, nor do we
know of any, which requires a pary to

specify a date upon which fair market value
must be determined, when the allege
wfongful acts occured durng the cours of
several months. We ovelTle point of errr

eleven.

(14) In point of errr twelve, appelIant

has raised .an objection which it did not

assert in the trial cour. Therefore, the

objection is waived. See Stewa v. Fitts
604 S.W.2d 371 (Tex.Civ.App.-El Paso
1980, writ ref'd n.r.e.); Campbell v. Davis,
563 S.W.2d 675 (Tex.Civ.App.-Tyler), rev'd

on .other grunds, 572 S.W.2d 660 (Tex.

ì978).

(15, 16) In point of error thirtn, appel-

lant contends the trial court err in re-

fusing to submit Special Issue 2a. We dia-
gree.

Appellant tendered the folIowing issue:
Do you find from a preponderance of the

évidence that Robbye R. Waldrn gave
notice to L.R. Bowles, Jr. prior to the

execution of the Earnest Money Contract
dated October 19, 1979 that title to all the
property could not be conveyed by the
Bank under the term of the Earnest
Money Contract of October 19, 1979 with-
out the joinder of the San Antonio attor-
neys in a dee of conveyance?



Bon v. PEARCY ¡CHRSTON, INC.
Cite as 66 S.W.2 8Sl (Tex.p.5 D1t. 1983

The court refused to submit this issue.
However, it submitte the following issue
tendered by appellee:

Do you find from a prepondernce of the
evidence that Robbye R. Waldrn gave
notice to L.R.Bowles, Jr. prior to the

execution of the Earest Money Contrct
dated October 19, 1979 that although such

contract was execute by Robbye R. Wal-
dron, said contract would not be effective
until execute, or otherwse approved of
by the San Antonio attorneys?

We find no significant distinction between
the issue submitted by the cour and that
tendered by appellant. A case will not be
reversed where the trial court has failed to
submit other and various phases or differ-
ent shades of the same issue. Prudential

Ins. Co. of America v. Tate, 162 Tex. 369,
347 S.W.2d 556 (1961).

(17) In points of errr fourten, fifteen,
and seventen, appellant contends the trial
cour errd in overrling his special excep-

tions (No.1 and, in par, No.2) to appellee's

petition, and in allowing appellee to present
improper and infammatory evidence.
However, appellant has again failed to
present any coherent argument to support
such claims, has provided us with no appli-
cable authority, and has made little or no
reference to the record. By omitting these
matters, appellant ha not complied with
TEX.R.CIV.P. 418, and has waived his
points of errr. Ardt v. National Supply

Co., supra; Archea v. Arechea, supra.
(18, 19) In points of error sixteen and

eighteen, appellant argues the trial court
errd in overrling his motion for new trial,

or, in the alternative, in failng to direct .a

remittitur, because (1) the jury finding of
$350,000 in exemplar or additional dam-
age was so large as to show bias, prejudice,
and passion on the part of the jury, and (2)

the amount was so excessive as to shock the
conscience of the court. We find no merit

in these contentions. As a general rule, in
the absence of an affirmative showing of
bias or prejudice, this court will not disturb
a jury finding bas on the ground of ex-
cessiveness if there is any probative evi-

dence to sustain the award. T.J. Allen Dis-

Tex. 851

tributing Co. v. Leatherwoo, 64 S.W.2d
773 (Tex.App.-Beaumont 1983, wrt ref'd
n.r.e.); Texas Constrction Serce Co. of
Austin, - Inc. v. Allen, 63 S.W.2d 810 (Tex.
Civ.App.-Crpus Chrsti 1979, wrt ref'd
n.r.e.); Browning v. Pai, 586 S.W.2d 670
(Tex.Civ.App.-Corpus Chrti 1979, wrt
refd n.r.e.). Applying the applicable stan-

dar, we have carefully reviewed the
record, and we .donot find that appellee's

damagea are excesive. These points are
overrled.
The judgment of the tral cour is af-

fired.

0008S



. RULE 278. SUBlUSSION OF QUESTIONS, DEFINI'lIONS AND INS'lRUC'lIONS

(1. GeneralJ The court shall submit the questions, instructions and

definitions in the form provided by Rule 277, which are raised by the written

pleadinqs and the evidence. Except in trespass to try title, statutory

parti tion proceedinqs, and other special proceedinqs i~ _ ~hich the pleadinqs are

specially defined by statutes or procedural rules, a party shall not be entitled

..

to any submission of any question raised only by' a qenera1 denial and not raised

by affirmative written pleadinq by that party. Nothinq herein shall chanqe the

burden of proof from what it would have been under a qeneral denial. A judgment

shall not be reversed because of the failure to ~ubmit other and various phases

or different shades of the same question. ,~ii~t~/tø/~~~~it/~/~ø~tiø~/~~~ii

~øt/~ø/ ~øø~ø~/ ~/~tø~~~/tøt/tø*ßt~~i/øt/t~ø/~~~~ø~tl /~~iø~~/it~/ ~~~i~~iø~i/ i~

~~~~t~~ti~iit / ~øttø~t/~øt~i~~1 /~~~/~øø~/tø~~ßtø~/ i~/~titi~~/ ~~~/t~~~øtø~/~i /t~ø

p~tti / ~~pi~i~in~/ øt/t~ø/~~~~~~tl /ptø*i¿~~1 /~Ø~ø*øtl /t~~t/ ø~~ ~~tiø~/ tØ/ i~~~

t~ii~tø/~~~ii/ ~~tti~ø/ i~/ ~~t~/t~~p~~t/ it/t~~/~~ø~tiø~/ i~/ ø~ø/t~ii~~/~pø~/~l/ t~ø

øppø~i~~/p~tttl / /t~ii~tø/ tø/~~~~it/ ~/ ~øti~itiø~/ øt/ i~~t~ttiø~/ ~~~ii/pøt/~ø

~~~ø~/ ~/ ~tø~~~/tøt /tø*øt~~i/ øt/t~~/~~~~~~t/~~iø~~/ ~/ ~~~~t~~ti~iiý / tøtt~tt
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(2. Matters Relied upon by a party. If a question, including an element

thereof or instruction or definition pertaining thereto, is omitted from the

charge or is included in the charge defectively, such omission or defect shall

not be a qround for reversal of a judgment unless its submission in

substantially correct wording has been requested in writing and tendered by the

party relying upon it. The trial court's endorsement as reqired by Rule 276

will preserve any error related thereto and no further objection will be

necessary .

(3. Matters Not Relied upon by a Party. If a question, including an element

thereof or instruction or definition pertaining thereto, not relied upon by a

party, is omitted from the charqe or is included in the charge defectively, such

omission or defect .shall not be a ground for reversal of ei judgment unless an

objection thereto has been made by such party.
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4. Matters Not Relied upon by Either Party. An instruction or definition

which is not included in the charge or is included defectively which is not

relied upon by either party shall not be deemed a ground for reversal unless itS"

submission in substantially correct wording has been requested in writing and

,.

tendered by the party complaining of the judgment. The trial court r s

endorsement as required by Rule 276 will preserve any error related thereto and

no further objection will be necessary.)
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Texas Tech University

School of law
lubbock, Texas 794-0004/(806) 742-3791 Faculty 742-3785

July 6, 1989

Mr. Luther H. Soules III
Tenth Floor.
Republic of Texas Plaza
175 East Houston Street
San Antonio, Texas 78205-2230

Re: Tex. R. Civ. P. 278

Dear Luke:

Time constraints have precluded me from discussing the change to
the above rule with Justice Hecht, Buddy, and Tom.

I have taken the liberty of drafting a change which incorporates
the thoughts expressed at our last meeting. Please include it in our
agenda for next Saturday.

Copies are being provided to those listed below who are in no way
responsbile for its contents.

Sincerely,

ar
Bean Professor of Law

JHI nt
Enclosures

cc: Gilbert I. Lowe
Tom L. Ragland
Justice Nathan L. Hecht

"An Equal Opportunity/Affirmative Action Institution" OO:O'8.i
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Rule 278. Submission of Questions,
Instructions

Def initions, and

-

The court shall submit the questions, instructions and
definitions in the form provided by Rule 277, which are raised by

the written pleadings and the evidence. Except in trespass to
try ti tIe, statutory parti tion proceedings, and other special

proceedings ~in which the pleadings are spectally defined by

statutes or pro.cedural rules, a party shall not be entitled to
any submission of any question raised only by a general denial

and not raised by affirmative written pleading by that party.
Nothing herein shall change the burden of proof from what it

would have been under a general denial. A judgment shall not be

reversed because of the failure to submit other and various

phases or different shades of the same question. .,ø.t~~tø ItØ

~~¥JØtt.1 ø./çg~Ø;.ttØJiI~~ø.~~ IJiØ'tI'/Ø IsAØØØØsA I ø. 11JtØýJJi~ I tøt /tøýøt~ø~ I øt

t~ø /j~sA~ØJif.J I~Ji~Ø~~ /tt~ 1~~¥JØt~~tø(iJ /t(i /f,~¥J~'tø.(ittø.~~1/rtØttØøt
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~~Ø~/ tø.t~~tØ/ f,~øJ~/ ~~ttirtØ/ t(i/ ~~rt'Ø/tØf,~Ørttl tt It~ØI çg~ø~ttø(i/ t~ / øJiø
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rTo complain of and seek reversal of a iudament because of the

court' s:
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a. failure to submit a question. the party relvina on the

question must request and tender it in writina in

substantial Iv correct form. while the party not relvinq

on the question must either request and tender the

question in writing in substantially correct form or

object to the court's failure to include it in the

charqe:

b. submission of a defective question. the òartv relyinq

on the question must request and tender in wri tinq in
substantially correct form. while the party not relying

on the Clestion must either request ánd tènder the

question in writing in substantiallY correct form or

obi ection to the court's defective submission:

c. failure to submit a definition or instruction. the

party must request and tender the definition or
instruction in writinq in substantial i V correct form:

d. submission of a defective or improper definition or

instruction. the party must ei ther request and tender

the definition or instruction in writinq in
substantiall v correct form or obi ect to the court' s
defective submission. J

~ (J (l9-l
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June 5 , 1989

Professor j. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
LUbbock, Texas 7.9409

Re: Tex. R. civ. P. 278

Dear Hadley:

Enclosed herewith please find a copy of a letter sent to me
by Gilbert I. Low regarding proposed changes to Rule 278. Please
be prepared to report on these matters at our next SCAC meeting.
I wil.l .include the matter on our next agenda .

As always, thank you for your keen attention to the business
of the Advisory Committee.

III
LHSllI/hjh
Enclosure
cc: Honorable Stan Pemberton

Honorable Nathan L. Hecht
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Mr. Luther H.. Soules
Attorney at Law
Tenth Floor
Republic of Texas
175 East Houston
San Antonio, TX

III

Plaza
Street
78205-2230

Dear Luke:

I'm sorry that I had to leave at noon on Saturday.
However, for the Memorial Day Weekend, I had longstanding
plans.

Judge Hecht spoke for some simpler method of
determining when a party needs to object and when a party
needs to submit a request in writing in proper form. This
is somewhat complicated for two reasons. First, certain
instructions and definitions may be relied upon by both
parties. Secondly, some defects could be considered an
omission and some omissions could be considered a defect.
Further, a party usually prepares only the instructions,
defini tions, and questions upon which his suitor defense
depends. Therefore, with this in mind, I don't feel it
would be unreasonable to have a rule something similar to
the fol lowing:

When any element of a party's cause of action or
defense, upon which that party has the burden of proof,
properly includes a question, an instruction or a
definition, and said question, instruction or definition is
either omitted, or is improper, defective or incomplete,
said party must submit to the court in proper written form
such question, instruction or definition prior to jury
argument. Thereafter, no objection is necessary in order to
preserve any error pertaining thereto.

'.
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When any element of a cause of action or defense,
upon which .a party does not have the burden of proof,
properly includes a question, instruction or definition, and
said question, instruction or definition is either omitted
or is improper, defective or incomplete, said party who does
not have the burden of proof thereon, may preserve error by
objecting thereto as required by these rules. No tender of
a properly written question, instruction or definition is
necessary for said party without the burden of proof
thereon.

Under the above, or some version thereof, a party
ordinarily would already have a proper written question,
definition or instruction before submission -of the case
because he would prepare the things upon which he has the
burden of proof. I don't submit this as a polished version
but something of this nature may suffice.

Sincerely,

G~r.ow
GIL: cc

cc: Justice Nathan Hecht
Chief Justice Thomas Phillips
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TO: Luke Soules

FROM: Hadley Edgar

RE: Rules 216-314 Subcommittee - SCAC
and Session Law Changes

Luke, as a result of the procedure to remove two ureteral
stones a week ago today, I was not released from the 

hospital
until Friday. I do not see the doctor again until Thursday, but
based upon the way I feel today. i seriously doubt that I could
take an intensive, all day meeting on Saturday of this week.
While I will make every effort to contact you. 

by telephone and
further explain some of the foiiowing comments, I'm faxing this
to you today so that it can be included by Holly in our agenda
packet:

1. T.R.C.P. 296 - W. Michael Murray's memo you sent me on
July 27 points up a problem that currently may arise. However,
if the Court approves our recent recommendation regarding
T.R.C.P. 296, Murray's concerns will be eliminated. Therefore, I
believe no action is necessary.

2. T.R.C.P. 271-79 - First, let me congratulate you on the
proposed reorganization of these rules. Even if none of the
proposed changes which you have included are adopted, the reor- ~'
ganization should be. You read these over the phone to me, but I
did not have a chance to review them in writing until after
surgery. In accordance with your request, I make the foiiowing
comments:

a. T.R.C.P. 271 (1) If compliance with this
provision is not a basis for reversal (T.R.C.P. 273 (6),
then isn't the use of the word "shall" misleading? After
the first clause in the second 

sentence, why not insert"...
the trial court should request that the adverse party submit ~
in writing to the court, etc...?" The last sentence empow-
ers the court to order proposed charges. What is the
penalty for refusal? Contempt? Somehow, in view of 273 (6) ,
this is troublesome and I'm not convinced this is the way to
proceed. I'm not up on the principles of contempt as I
should be, but is contempt proper if its basis cannot form a
ground for reversible error?

b. T.R.C.P. 271(7) - We have discussed this before,
but I want to raise it again. Here, we tell the court to
compare "negligence and/or causation", yet the "tort reform"
compares "responsibility". Until this issue is presented
and the court resolves this as a matter of substantive law,
aren't we being presumptuous in eliminating "responsibility"
as a proper basis for comparison?

00095'
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c. T.R.C.P. 271(4) - In the view of some persons that
inferential rebuttals should be eliminated from the charge
in any form whatsoever and their use of this language as
their authority, I would suggest that since the purpose of
this change in 1973 was only to eiiminate them in the form
of, questions and not instructions, that .it be rephrased as
follows: "Inferential rebuttal matters shall not be submit-
ted in the form of questions, but as instructions only.

d. T.R.C.P. 273 (5, alternate) - For reasons which we
discussed over the phone when you read this proposal to me,
I much prefer the alternate to the or.iginalversion because
you have eliminated a serious flaw., However, with respect
to subparagraph "a" concerning instructions and definitions,
let us assume that the Plaintiff has the burden of estab-
lishing a "fiduciary relationship" and does not submit a
proposed definition. Your version (alternate) would require
the defendant who obj ects to the failure to include the
definition to submit one in substantially correct form in
writing to preserve error. This is contrary to existing law
and, in my opinion, would be unfair. Why snould a party not-
requiring an affirmative answer to a question be required to
tender a proper definition to submit properly an opponent's
theory of recover or defense in .order to complain on appeal?
The existing law is much fairer and should be retained.

The penultimate sentence in this paragraph ends with the
phrase "for appellate purposes". What does it add except to
suggest to the reader that you might be able to preserve an
objection for some other purpose? I would end the sentence after
the word "charge."

I hope that I have not been too confusing and am sorry that
I will not be able to. attend the meeting. However, I'll try to
call you and fully explain myself between now and then.

You've done a great job on this area.

Had1ey

P. S. Almost forgot. While reviewing Vol. 6 of Vernon's Session
Law Service (the latest one) over the week-end, I ran across the
following legislative acts which appear to conflict with T.R.C.P.
They should be reviewed and considered at this upcoming meeting:

Ch. 419 (H.B. 1597) requires 12 person juries in
Montgomery County Courts at Law 1 and 2, which con-

~~ T :.~."C. P. _2,29 '_."l3~i-~~,3~~~U--
Ch. 369 (S.B. 307) prescribes the form of citation in
family law cases which differs from T.R.C.P. 99b.
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TRAP 40. Ordinary Appeal --How Perfected

(a) Appeal~ in civii Cases.

((1) (A) In the Court of Appeals. Anv party to the trial

court's final ;udament may perfect an appeal to the court of

appeals in the manner provided bv these rules. After any party

to the trial court's final iudqrent has perfected an appeal to

the court of appeals in the manner provided by these rules. other

than a limited appeal pursuant to Rule 40(a) (4) .no other party

to the trial court's final ;udament shall be reauired to

separately perfect an appeal in order to perfect assianment of

error to the appellate coùrt and invoke its ;urisdiction over the

error assiqned bv such other party. Prior to the time when a

party to the trial court's final ;udqment has perfected an

appeaL. other than a limited appeal perfected pursuant to Rule

40 (a) (4). any other party must perfect its own appeals until same
party perfects an appeal not limited pursuant to Rule 40(a) (4).
After any party has perfected an appeal.. other than pursuant to
Rule 40 fa) (4). then any other party to the trial court's final

iudament may raise points. counter-points. cross-points. and

repl ypoints pursuant to the requirements of Rules 74 and 100

regarding briefs and motions for rehearinq in the court of

appeals.

( B). In the Supreme Court. Anv party. to the trial

court's final "judament affected bV the iudament of the court 
of 

appeals may seek an application for writ of error from the

Supreme Court in the manner provided bv these rules. Once any

d: ~scac~trap4 0 . doc
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party has made application to the supreme' Court for à writ of

, "t~t . .

error in the manner provided by these rules. any other ~arty toi"., ' : 1"- ,.;
the trial court's final iudqrentãffected bv,the iudament of the

court of appeals may raise points. counter-points. cross-points," ,""

and repl v points in the Supreme Court pursuant to the

requirements of Rul.es 100. 130-31.136, and 190 reqardinq motions

for rehearinq in the court of appeals and in. the Supreme Court,.

~nd annlications and briefs in the Supreme court.l
-

uritv is Required. (No change.) .!:,t~
,.

uritv is Not Required. (No cliange:.,-;t'
~.; .

irty is Unable to Give:; Securit~; (No
~.,::~'

of Limi tat ion of Appeal. No attempt. to

appeal shall be effective ø.~ /tø iø. i~ø.ttý

Lø.(it unless the severable portion of the
e appeal is taken is designated in a notice

~ /~ø.tt1 (all other parties to the trial

court's final iudqrent) within fifteen days after judgment is

signed, or if a motion for new trial is filed by any party,

within seventy-five days after the judgment is signed.

(S5 ( 6 )) JudqrentNot Suspended by Appeal. (No change.)

(b) Appeals in Criminal Cases.

(1) (No change.)

(2) Effect of Appeal in Criminal Cases. (No change.)

(COMMENT TO 1990 CHANGE:

, d: ~scac~trap4 0 . doc



c,.~~,
party has made application to the Supreme" Court far å writ of, "f'" ,
error in the manner provided bv these .rules .anv other party to

(~ .~.,. : l"" ...
the trial court's final 'judcnentãffected bv,the iudqment of the

court of appeals may raise points. counter-points f cross-points." ,~

and reply points in the Supreme Court pursuant to the

requirements of Rules 100.130-31. 136. and 190 reqardinq motions

for rehearinq in the court of âppeals and i~ the Supreme Court
.

and applications and briefs in the Supreme court. 1

(;1. ( 2 ))

(~(3))

(;&(4))

-
When Security is Required. (No change.)

:~.

When Security is Not Required. (No change¡¡"l'

~"'
,'\:i"

~.;' "

When Party is Unable to Give.; securit~
',,¡r'

(No

change. )

(~(5)) Notice of Limitation of Appeal.
~. -

No attempt. to

limit the scope of an appeal shall be effective ø.~ /tø iø. /~ø.tt1

ø.sAýØt~Ø /tø It~Ø /ø.~~ø~~øJtt unless the severable portion of the

jUdgment from which the appeal is taken is designated in a notice

served on t~Ø /Øøýøt~ø /~ø.tf.1 (all other parties to the trial

court's final iudcnent) within fifteen days after judgment is

signed, or if a motion for new trial is filed by any party,

within seventy-five days after the jUdgment is signed.

(S5(6)) Judcnent Not Suspended bv Appeal. (No change.)

(b) Appeals in Criminal Cases.

(1) (No change.)

(2) Effect of Appeal in Criminal Cases. (No change.)

(COMMENT TO 1990 CHANGE:

00 i 02
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HELD
l, 'R

OVeJ- F7?fY mAt J,/t -~7 fY(.e:iN-
FULBRIGHT & .JAWORSKI

1301 MCKINNEY
HOUSTON, TEXAS 77010 HOUSTON

WASHINGTON, D.C.
AUSTIN

SAN ANTONIO
DALLAS
LONDON
4URICll

FULBRIGHT ..AWORSKI &
REAVIS MCGRATH

NEW YORK
LOS ANGELES

TELEPHONE: 713/6$~-$~$~
TELEX: 76-2829

TELECOPIER: 713/6$1-5246

May 15, 1989

Re: Committee on Administration of Justice----~--------------------------------------

Mr. Luther H. Soules III
Soules & Wallace
800 Milam Building
San Antonio, Texas 78705-2230

Dear Luke:

I enclose my proposed revision of Bill Dorsaneo is
drafted amendment to Texás Rule of Appellate Proced~re
40(a)(4) :

"(c) Unless the scope of an appeal is limited in
accordance with this Rule 40(a)(4)(A),; any appellee
who has been aggrieved by the judgment can seek a more
favorable jUdgment against any party to the appeal by
cross-point as an appellee in the courts of appeals
without perfecting a separate appeal. To seek a more
favorable judgment against one who is not a party to
the appeal, however, an appellee must perfect a
separate appeal."

The intent of my proposal is to let a party know it
may be involved in an appeal no later than 90 days after the
Judgment is signed. The danger is that a party against whom
the appellant has no complaint may close its file and not worry
about what the record contains, only to find that a co-appellee
has raised cross-points against it many months later.

Very truly yours,

a~~
RT/sp

00103



1/. ~~-Md~~MJ -f ~ &-~i1 ø: l-.
(J~~ ,I . STATE BAR 0' TEXAS

~~MMITrEE ON ADMINISTRATION Of JUSTICE
APPE:TE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULI- TEXAI RUL.ES OF cøPROCEDURI1..._.

l. E.ac werdlnG ef ..11.1", Aule:

Rue .40.

(4) Notice of Litatìonof A:?l. No a~i!9t to l:it. the scope of an~ ....
shal be effecve as to a pa adse to the appllat tmess th severable porton
of the jüdgit fran whch the appel is taen is designte in a notice sered on the
adverse party with fifte days afte judgit is sign, or if a nption for new tria!
is filed by an pa, with sevetyfive days after the judgmt is signed. .

II. Propod Rule: M thau deletions to exisng rull with d-l; underline prpo .. wÕln .

~le 40.

(41 Notice'ofL.i tationofA..

(t\ No attemt lWt the scope of an appel .shall be effec va as toa pa
adverse to the appl t any par unless the sevable :.men of the judgrænt frc
'Nhich the appe is en is desi ~ted in a notice sered on the aèiverse par all pa
to the suit with if tee days after juèi'c is signeà, or if a iotion for new trial
is .tiled by any p _, wii:mn seven'i:-five days after the judgrt is signed.

I



Brief statemenEcofr.eaaon for requested cnenges an advantages to be
served by prop~sed neW' Rule:

'Rue 74 (e) of the Rues 'of A-upllate Proceãur contelates tht any
pa aggrieved by a, judgrt may 

present crss-points as an apPEÙlee, even if it

has not pefecte. an, appe,- except wh the judgnt is severable an the app
ha be lîmte by the appllant to .a sevable porton. Reent co of appeal
deisions have exively interete the exception to den jurisdictotl of '

, appllees' cross-points even' in tWpa caes. The mechanism for litig appes
provide: by, RUe 40 fa) (4) is proving inte to abate the effect of those' ,decisions. "

Uncerty over \men a cross-point reqes an inept app will resut
in precutiona pefection of appal by appllees, renering th inte:t behir
74 (e), to s.ì-oiifY the .procedal ,buren place on appllee 

and to rede duplicatior
at the appllate level, a nullity. The propsed 

amts wiii claif the reqe-
iæts.

RespectfulY subntted.

Na.l1e

AdeSs

~,--~i.__ 198--

00105



TRAP 74. Requisites of Briefs

~ brief. Briefs shall be filed with the Clerk

iea Is. ' They shall be addressed to "The Court

correct ~~~tøøø 1;¡~~trttø.1- rø (dlistrict. In

cties shall be designated as "Appellant" and
--""...'!.-_.~- .::~ ~--

~riminal cases as "Appellant" and "state".

All Parties (to the, TriaL. Court's Final,

.ete list of the names (and addresses) of all'

al court's final iudgment and their . counsel in
, any) shall be listed at the beginning of the

appellant's ~brief, so the members of the court may at

once determine whether they are disqualified to serve or should

recuse themselves from participating in the decision of the case

(and so the clerk of the court of appeals may proper Iv notifY the

parties to the trial court's final judgment and their counsel. if

anv. of the iudqment and all orders of the court of appeals).

(b) Table of Contents and Index of Authorities. (No

change. )

(c) preliminary statement. (No change.)

(d) Points of Error. (No change.)

(e) Brief of Appellee. The fopeninql brief of the appellee

shall reply to the points relied upon by the appellant in due

order when practicable; and in civil cases, if the appellee

desires to complan of any rUling or action of the trial court,

his (openinq or sup-plemental opening) brief in regard to such

~ 00 l 0 6d: Iscac/trap74 .doc



TRAP 74. Requisites of Briefs

Briefs shall be brief. Briefs shall be filed with the Clerk

of the Court of Appeals..' They shall be addressed to "The Court

of Appeals" of the correct~~~tørtø / ;¡~sAtØtø.~ rø (d) istrict. In

civil cases the parties shall be designated as "Appellant" and
~"!."".!....,.~ .::~~_

"Appellee", and in criminal cases as "Appellant" and "state".

(a) Names of All Parties (to the. Trìàl Court's Final.
Judqnent 1 . A complete list of the names (and addresses) of all'

parties (to the trial court's final iuddment and their 'counsel in

the trial court. if any) shall be listed at thebeginnfng of the

appellant's ~brief, so the members of the court may at

once determine whether they are disqualified to .serve or should

recuse themselves from participating in the decision of the case

(and so the clerk of the court of appeals may properlY notifY the

parties to the trial court's final judgment and their counsel. if

anv. of the iudament and all orders of the court of appeals).

(b) Table of Contents and Index of Authorities. (No

change. )

(c) Preliminary statement. (No change.)

(d) Points of Error. (No change.)

(e) Brief of Appellee. The ropeninql brief of the appellee

shall reply to the points relied upon by the appellant in due

order when practicable; and in civil cases, if the appellee

desires to complan of any rUling or action of the trial court,

his (openinq or supplemental opening) brief in regard to such

00 l 06d:/scac/trap74.doc



matters shall follow substantially the form of the brief for

appellant.

(f) Argument. (No change.)

(g) Prayer for Relief. (No change.)

(h) Length of Briefs. Except as specified by local rule of

the court of appeals (permittinq additionalpaqes), ø.~~ø~~ø.tø lä

.brief~ in l. civil case~ shall not exceed 50 pages, ex;clusive of

pages containing the table of contents, index of authorities,
point$ of e=or~à aný a~àeitu~ statutes, rules,
regulations, etc. (The total paqesi ...ç .._.::....L

I
exclusive of a es contain in the t

authorities oints of error

ues. rules. requlations. etc.. f iledl
i
ishall not exceed 100 paqes.) The cd

order), permit a longer brief (or more
i

appeals may direct that a party file !
in a particular case. If any brief ii
not prepared in conformity with thej
require same to be redrawn.

(i) Number of Copies. (No change.)

(j) Briefs Typewritten or Printed. (No change.)

(k) Appellant's Filing Date. Appellant shall file his

ropeninq) brief within thirty days after the filing of the

transcript and statement of facts, if any, except that in

accelerated appeals and habeas corpus appeals appellant shall
file his brief within the time prescribed by Rule 42 or Rule 44.

(I) Failure of Appellant to File Brief.

00"107'
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matters shall follow substantially the form of the brief for

appellant.

(f) Argument. (No change.)

(g) Prayer for Relief. (No change.)

(h) Length of Briefs. Except as specified by local rule of

the court of appeals (permittinq additional paqes), ø.~~ø~~ø.tø Dù

brief~ in Dù civil case~ shall not exceed .50 pages, e~clusive of

pages containing the table of contents, index of authorities,
points of error~d a~de't5r~ statutes, rules,
regUlations, etc. (The total paqes of briefinq- bv a partv.~.

exclusive of paqes containinq the table of contents. index of

authorities. points of error.. and any addendum containinq stat":

ues . rules. requlations . etc.. filed in the court of 
appeals 

shall not exceed 100 paqes.) The court may, upon motion (and

order), permit a longer brief (or more total paqes). A court of
appeals may direct that a party file a brief, or another brief,

in a particular case. If any brief is unnecessarily lengthy or

not prepared in conformi ty wi th these rules, the court may

require same to be redrawn.

(i) Number of Copies. (No change.)

(j) Briefs Typewritten or Printed. (No change.)

(k) Appellant's Filing Date. Appellant shall file his

ropening) brief within thirty days after the filing of the

transcript and statement of facts, if any, except that in

accelerated appeals and habeas corpus appeals appellant shall
file his brief within the time prescribed by Rule 42 or Rule 44.

(I) Failure of Appellant to File Brief.

00 I 07
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(1) civil Cases. rWhen appellant has failed to file..'
his brief as provided in this rule. the appellee mav. prior to

the call of the case. file his brief. which the court may in its

discretion reqard as a correct presentation of the case. and -u~on

which it may. in its discretion. afrirm the iudament of the court

below without examininq the record.) In, øtýt~//øø.f,ø~ (the
alternative, when the appellant has failed to file his brief,..in
the time prescribed, the appellate court may dismiss the appeal- -
for want of prosecution, unlesS reasonable explanation is shown

for such failure and that appellee has not suffered material

injury thereby. The court may, however, decline to dismiss the

appeal, whereupon it shall give such direction to the cause as it

may deem proper.

(2) Criminal Cases. (No change.)

(m) (Briefs. 1 ~~~Ø~JØØf~l1't~tJttñ/Tlø.tØ~I//~~~Ø~~ØØ/~~ø.1-~/tt~ø

~t~ /¥Jttøt /w1-t~týJ/twØýJt1rttýØ/ sAø.1~ / øttøt /tViØ/ tt~ttitñ / øt / ø~~ø~~ø.Jtt, ~

¥JttØtl/ ri(i /rttýt~ /rtø.~ø~J /W~øJt /ø.~~ø~~ø(it IViø.f, /tø.t1-ØsA /tø /tt~ø /~t~

~t1-øt / ø.~ /~tØý1-~ØsA / 1-(i /t~1-~ /t~~Øllt~;./ ø.~~ø~~øø /Øø.1 J /~ttøt ItØ /t~ø

rtø.~1-IØt /i~ø /Øø.~ØI/tt~Ø /~t~ /¥JttØtl/w~1-rtVi /t~ø /Øø~tt /rtø.1/t(i /ttf,

sAt~rttØttØJtltØtñ~tsA/ ø.~1 ø./ øøttøøi/~tø~ø(itøttøÝl/ øt /t~ØI rtø.~ØI/ ø.Jt~/~~ø(i

w~trt~/ tt/rtø.1 J ltti/ tt~/sAt~ØtØttØJtI/ ø.ttttØ/tViØ/~~sA#ØýJt/øt/i~ølrtø~tt

~ø~ØW /wtiViø~tl øtø.ØtJttýJtñlt~Ø/tØØØt~1

( (1) Openinq Briefs ~ Openinq briefs may assiqn error to the
appellate court and replY to assiqnments of error of other par-

ties. Anv party to the trial court's final iudqment may file an

openinq brief raisinq points. counter-points ~ cross-points. and

replY points withinthirtv days of the date the appellant's brief

,

00 i 04
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was filed. Thereafter. any other party to the trial court's

finaliudament may file an opening brief raisinq points. counter-

points. cross-points. and replY points within thirty days "hf the

date any last opening or supplemental openinq brief was filed by

any other party to the trial court's final iudqment.

(2) supplemental openinq Briefs. Supplemental openinq

briefs may assiqn error to the appellate court when such briefs

are authorized to be filed. After a party has filed an openinq

brief. that party mav. at any time prior to iudament in the

appellate court. file a supplemental openinq brief raisinq new or

additional points. counterpoints. or cross-points only upon

motion with notice to all parties to the trial court's final

judament and pursuant to an order of the appellate court. In the

event the appellate court permits a party to file a supplemental

openinq brief raisinq points. counter-points. or cr.oss-points in

addition to those raised bv that party's opening brief. all other

-partìes to the trial court's final judament mav. without leave of

court. each file an openinq or supplemental opening brief raisinq

points. counter-points. cross-points. and replY points within

thirty days of the date any last openinq or supplemental openinq

brief was filed bv any other party to the trial court's final

judqment.

(3) Replv Briefs. Whether or not a party files an opening

or supplemental openinq brief. thepartv may file a replY brief

in repl v to assiqnment of error bv other parties where such repl v

is not contained in the party's opening brief.

.0.0 1.0,9;'...
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(4) Post-Submission Briefs. Anv party who hasf i led an'
opening brief may file a post-submission brief presenting addi-

tional argument andauth.orities limited to any point. counter-

point.. cross-point. or repl v point raised in any party's openinq

or supplemental' openinq brief followinq submission of the case.)

(n) Modifications of Filing Time. (No change.)
i

(0) Amendment or Supplementation. (No chaage.)

(p) Briefing Rules to be Construed Liberally. (No change.)

((q) Service of Briefs. All briefs filed in the appeilâte~

court shall at th.esame time be served on all ~arties to., t~:ie.~j
trial court's final judament.)

COMMENT TO 1990 CHANGE:

~

'I "
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TRAP 91. Copy of opinion and Judgment to llttØtJtØ1~1 l-¡tØI

(Interested Parties. and Other Courts)

On the date an opinion of an appellate court is handed down,

tt i~~ø.~~ /¥Jø It~Ø IsA~t1/Øt the clerk of the appellate court tø
,,,'

r shalll mail or deliver to the clerk of the trial court, to the
trial judge who tried the .case, and to ØJtØIØt/t~ØIø.ttØtJtØ1~/f.Øt

t~ø /~~ø.t(itttf.~ /øt It~Ø l?itø.tØ IØtisA IØJtØ /øt It~Ø lø.ttøtJtøý~ ltØt /t~ø

sAØtØ(isAø.Jtt~ (the state and each of the defendants in a criminal

case and to each of the parties to the trial court's final

iudament in a civil case) a copy of the opinion sAØ~týØ.tør) rhanded

down) by the appellate court and a copy of the judgment rendered

by ø~rt~ rthe) appellate court as entered in the minutes.

(DeliverY on a party havinq counsèl indic¡
made on counsel.) The øø~ý /tØØØ1-ÝØsA /~1 A

i

court shall ¥JØ/¥J1/~tØfile~ rthe COpy of!

papers of the cause in such court. When'

attorney øJt/ØØØVi/~tsAØ (for a party), the
i

in advance the one to whom the copies ofì

shall be mailed. In criminal cases,' ~
~provided to the state Prosecuting Attoj

Austin, Texas 78711 and to the Clerk oi

Appeals ø.ýJsAl ø.Jtý I ø~~Ø~~ØJttltØ~tØ~øJtt1-Jt~ /~tø~ø~t .

COMMENT ON 1990 CHANGE:

d: / scacl trap91. doc OO! i l



TRAP 91. Copy of opinion and Judgment to 1ittØtJtØ1~1 lT.tØI

(Interested Parties. and Other Courts)

On the date an opinion of an appellate court is handed down,

tt / ~~ø.~~ /¥Jø It~Ø I sA~t1/ øt the clerk of the appellate court tø
,,'

(shall J mail or deliver to the clerk of the trial court, to the
trial judge who tried the .case, and to Ø(iØIØf..t~ØIø.ttØtJtØ1~/tØt

t~ø 1~~ø.1-Jttttt~ IØt /t~ø IØtØtØ /ØýtØ-1ØJtØ IØf. It~Ø lø.ttØtJtØ1~ ltØt It~Ø

sAØtØýtsA'ØJtt~ (the state and each of the defendants in a criminal

case and to each of the parties to the trial court's final

iUdqment in a civil case) a copy of the opinion sAØ~týØtØsA rhanded

down) by the appellate court and a copy of the judgment rendered

by ~~ø~ rthe1 appellate court as entered in the minutes.

(Deliverv on a party havinq counsel indicated of record shall be

made on counsel.) The ØØ~1/tØrtØ1-ýØsA /¥J1It~Ø clerk of the trial

court shall ~Ø/~1/~trt filesA rthe coPy of the opinion) among the

papers of the cause in such court. When there is more than one

attorney ø(i/ ØØrt~l~tr)Ø (for a partv), the attorneys may designate

in advance the one to whom the copies of the opinion and judgment

shall be mailed. In criminal cases, copies shall also be

provided to the state Prosecuting Attorney, P. O. Box 12405,

Austin, Texas 78711 and to the Clerk of the Court of Criminal

Appeals ø.JtsAl ø.Jt11 ø~~øi~ø.Jtt/tø~tø~ØJtttJttñ 1~1-Ø~Ø~t .

COMMENT ON 1990 CHANGE:

d: Iscac/trap91.doc 0011l



TRAP 100. Motion and Rehearing
(a) Motion for Rehearing. Any party (to the trial court's

final iudament affected bv the iudament of the court of appeals

and) desiring a rehearing of any matter determined by a court of

~l thereof must, withi~ !!tteen days af~~r the

)f the jUdgment or decision of the court, file

:he court a motion in wríting for a rehearing,

ts relied upon for the rehearing shall be

t~ñõt-""ã"~-reûísTEë""o~'''liTrnrd.

-
i-
n

fo change.)

(d) ~øøøJtr)

nge. )

Rehear ing . I f on rehearing

the court of appeals or any panel thereof modifies its judgment,

or vacates its judgment and renders a new judgment, or hands down

an opinion in connection with the overruling of a motion for

rehearing, a further motion for rehearing may (be filed bv) J I tt
court's final 'ud ment who is affected

ent on rehear in and who) desiresb

to complain of the action taken, ~ø lt1-~ØsA within fifteen days

after such action occurs. However, in civil cases, a further

motion for rehearing shall not be required or necessary as a

predicate for a point in the application for writ of error if the

asserted point of error was overruled by the court of appeals in

a prior motion for rehearing. i\t~no~t.o fil;j a~ ,- "'~
00 ! i 2
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TRAP 100. Motion and Rehearing
(a) Motion for Rehearing. Any party (to the trial court's

final iudament affected by the iudament of the court of appeals

and) desiring a rehearing of any matter determined by a court of

appeals or any panel thereof must, wi thin:.t.ltteen days af~"er the

date of rendition of the judgment or decision of the court, file
with the clerk of the court a motion in 'wrft:lng for a rehearinq,
in which the points relied upon for the rehearing shall be

distinctly specified. (t~"ã'K""rë'''Tiiš:rte."tõ'rT'
f

n

ed a )

(b) Reply. (No change.)

( c)

(d) $ØøøJt~

nge. )

Rehearing. If on rehearing

the court of appeals or any panel thereof modifies its judgment,

or vacates its judgment and renders a new judgment, or hands down

an opinion in connection with the overruling of a motion for

rehearing, a further motion for rehearing may (be filed by) J /I-t

court's final 'ud ment who is affected

b on rehearin and who) desires

to complain of the action taken, ~ø ltt~ØsA within fifteen days

after such action occurs. However, in civil cases, a further

motion for rehearing shall not be required or necessary asa
predicate for a point in the application for writ of error if the

asserted point of error was overruled by the court of appeals in
a prior motion for rehearing. ~~~~~ a

00 ! 12
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(e) Amendments. (No change. T,

(f) En Banc Reconsideration. A majority of the justices of

the court en banc may order an en banc reconsideration of any

decision of a panel wtt~týJ1 t tttøøýJ I sAø.1~ lø.ttØt I ~~Øli I sAØØ1-~tØ(i I t~

t~~~øsA (the period of the court's plenary iurísdiction( with or

without a motion for reconsideration en banco A majority of the
justices may call for an enbanc review, by (1) notifying the
clerk in writing within said ttttøøti IsAø.1 period, or (2) by
written order issues within said t1-ttØØJt/sAø.1 period, either with
or without en banc conference. In such event, the panel decision

shall not become final, and the case shall be resubmitted to the

court for an en banc review and disposition.

(g) Extensions of Time. (No change.)

(COMMENT TO 1990 CHANGE: To provide that en banc review may be

conducted at any time within the period of plenary iurisdiction

of a court of appeals.)

OO! i 3
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TRAP 130.-- 'Filing of Application in Court of Appeals:.

(a) Method of Review. (No change.)

(b) (Number of Copies:) Time and Place of Filing. (Twelve

copies of) 't(t)he application shall be filed with the Clerk of

the Court of, Appeals within thirty days after the overruling of

the last timely motion for rehearing filed by any party (to the

:' trial court's final iudmnent). (An application -filed 

prior to the

filinq of a motion for rehearinq bv a party shall notoreclude a

pärty. includinq the party filinq the application. from filinq a

motIon for rehearinq. or the court of appeals from overruling

such motion. An application filed prior to theoverrulinq of the

last timely filed motion for rehearinq filed bv any party shall

be deemed to have been filed on the date of but subsequent to the

overrulinq of such motion.)

(c) Successive Applications. itlø.JtÝ/~ø.tt1/tt~Ø~/ø.(i/ø.~p~tr
rtø.ttøJt /wtt~tJt It~Ø IttØØ 1~~ØØ1-ttØsA IØt iø.~ I ØttØJtsAØsA I¥JÝ It~Ø 1$~~tØØø

~ø~tt/ø.p1 I øt~øt 1~ø.tt1 IW~Ø Iwø.~ /øJtttt~ØsA/tØ /tt~ø /~~Ø~/ø.ýJIø.~~~tØø.r

tl-ØJt/~~t I tø.t~ø~ìtø / ~ø I ~ø i~~ø.~~ /~ø.ýø ItØJtI ø.sAsAtttØJtø.~1 sAø.Ý~ I ttØØlt~Ø

sAø.t;./Øt /f.t~tJttñ Iø.Jt1/~tØØØsAtJttñ 1ø.~~~trtø.ttøJt It(i Iw~tØ~ /tø /f.t~ø Ittl

(Successive apPlications are not required from an\, party to the

trial court's final iUdqment who is affected by the judqment of

the court of appeals. Anv party to the trial court's final
iudqment who is affected bv the iUdqment of the court of appealS

may raise points. counter-points. cross-points, and replY points

for review bV the Supreme Court bv compl ying wi th Rule
40 (a) (1) (B) . Once any party has filed an application in the

00 i l~d: Iscac/trap130.doc



manner provided bv these rules. no other party to the trial

court's final 4udament who is affected bv the final jUdqment of

the court of appeals shall be required to file an application in"
accordance with these rules in order to perfect assiqnment of

error and invoke the iurisdiction of the court over error as..
siqned bv such other partv. However. all parties who desire to

participate in the ap?eal in the Supreme Court must com?lv with

all applicable requirements of Rules 100. 190 ~ and 136 reqarding

motions for rehearinq in the court of appeals, and in the Supreme

Court and briefs in the Supreme Court.)

(d) Extension of Time. (No change.)

COMMENT TO 1990 CHANGE:

00115
d: Iscac/trap130. doc



TRAP 131. Requisites of Applications
The application for writ of error shall be addressed to "The

Supreme Court of Texas, n and shall state the name of the partý or

parties applying for the writ. The parties shall be designated

as "Petitioner" and "Respondent." Applications for writs of

error shall be as brief as possible. The respondent should file

a brief in response. The application shall contain the follow-

ing:

Court) .

(b) (No change. )

( c) (No change. )

(d) (No change. )

(e) (No change. )

(f) (No change. )

(h) (No change. )

( i) (No change. )

(j) (No change. )

ii Parties. A complete list of the names

all parties (to the trial court's final

unsel in the trial court. if any) shall be

iage of the application, so the members of

determine whether they are disqualified to

se themsel ves from participation in the

~nd so the clerk of the court may properl v

:he trial court's final iudament and their

judqment and all orders of the Supreme

COMMENT TO 1990 CHANGE:

d: Iscac/trap131.doc
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TRAP 131. Requisites of Applications
The application for writ of error shall be addressed to "The

Supreme Court of Texas," and shall state the name of the party. or

parties applying for the writ. The parties shall be designated

as "Petitioner" and "Respondent." Applications for writs of

error shall be as brief as possible. The respondent should file

a brief in response. The application shall contain the follow-

ing:

(a) Names of All Parties. A complete list of the names

(and addresses 1 of all parties (to the trial court's final

judgment and their counsel in the trial court. if any) shall be

listed. on the first page of the application, so the members of

the court may at once determine whether they are disqualified to

serve or should recuse themselves from participation in the

decision of the case (and so the clerk of the court may properlY

notifY the parties to the trial court's final judqment and their

counsel. if anv. of the judgment and all orders of the Supreme

Court) .

(b) (No change. )

(c) (No change. )

(d) (No change. )

( e) (No change. )

(f) (No change. )

(h) (No change. )

( i) (No change. )

(j) (No change. )

COMMENT TO 1990 CHANGE:

d: Iscac/trap131.dOc
00116



TRAP 132. Filing and Docketing Application in Supreme Court

(a) (No change.

(b) Expenses. (No change.)

(e) Duty of the Clerk of the Supreme Court. The Clerk of

the Supreme Court shall receive the application for writ of

'error, shall file it and the accompanying record from the court

of appeals, .and shall enter the filing upon the docket, but he

shall not be required to receive the application and record from

the post off ice or express off ice unless the postage or express

charges shall have been paid. The clerk shall notify t~ø I ØttØtf
JtØt~/Øt ItØØØt~ (each party to the trial court's final ;udament.

as listed on the first paqe of the application.) by letter of the

filing of the application in the Supreme' Court. (Notification to

parties having counsel indicated of record shall be made to

counsel. )

COMMENT TO 1990 CHANGE:

~
~
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TRAP 136. Briefs qf Respondents and others

(a) TtrtØIø.Jt~/'~ø.ØØIØt 171-~I-Jttñ (Briefsl. ~ttØt~/tJtltØ~~ØJt~ø

tø It~Ø 1ø.~~~I-Øø.ttØ(lltØt Iwtl-t IØf: IØttØt i~~ø.~~ I~Ø ltt~ØsA IWl-t~ It~Ø

t~ØtrIØt ii~ø IØ~~tØrtø ltø~tì Iwl-t~tJt lttttØØJt/~ø.1~ /ø.ttøt It~Ø ltt~I-Jt~

øt lt~ØIø.~~~tøø.itøJtltøt Iwtl-tlØt IØttØt II-Jt/t~ØIØ~~tØØØltØ~tt/~Jt~Ø~~

ø.sAsAtttøJtø.~/itrtø/ t~ I tñtø.JttØsAl

( (1) ,Openinq Briefs. Openinq briefs may assign' error
to the Supreme Court and replY to assiqnment of error bv other

parties. Any party to the trial court's iudament that is affect- 

ed bv the court of a"("(eals' iudqrnent may fil.e an openinq brief

raisinq "(oints. counter-points. cross-points. and reply points

within thirty days of the date the application for writ of error

is filed. Thereafter. any other party to the trial court's

judqrent may file an openinq brief raisinq points. counter-

points. cross-points. and reply points within thirty days of the

date of any last openinq brief was filed bv any other party to

the trial court's final iudqment.

(2) Supplemental Opening Briefs. Supplemental openinq

briefs may assign error to the Supreme Court when such briefs are

authorized to be filed. After a party has filed an opening

brief. that party may. at any time prior to iudqment in the

Supreme Court file a sU"(plemental opening brief raisinq new or

additional points. counter-points or cross-points onlY upon

motion and notice to all parties in the trial court's final

iudqmentand pursuant to an order of the Supreme Court. In the

event the Supreme Court permits a party to file a supplemental

d: Iscac/trap1.36.doc
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openinq brief raisinq points. counter-points. or cross-points. in

addition to those raised by that party's openinq brief. all other

parties to the trial court's finaliudqment mav. without leave of

court. each file an openinq or supplemerital openinq brief raising

points. count~r-points. cross-points. and reply points within

thirty days of the date of any last openinq brief was filed by

any other party to the trial court's final iudqrent.

(3) Reply Briefs. Whether or not - a party files an
openinq or supplemental openinq brief. the party may file a reply

brief in reply to. assiqnment of error by other parties where such-

reply is not contained in the party's openinq brief.

(4) Post-Submission Briefs. Any party who has filed

an openinq brief may file a post-submission brief presenting

additional arqument and authorities limited to any point.

counter-point. cross-point. or reply point raised in any party's

openinq or sUpplemental openinq brief followinq submission of the

case. )

(b) Form. (No change.)

(c) Objections to Jurisdiction. (No change.)

lsAY / /~Ø~~11ø.JisA l~tØ~~r'ØI-Jit~I/I~Øf,~ØJisAØJit i~~ø.~~ IØØJittJiø /~t~

~ttøt /tø /tØ~~1 /~øl-Jit~ It~Øt /øJi~wøt It~Ø/~ØtJit~ I t~/t~Ø /ø.~~~trtøttøJi

tøt iwttt /øt /øttøt /øt It~ø.t /~tØýtsAØ ItJisAØ~ØJisAØJit /~tØ~JisA~ /tøt

ø.tt ttø~Jiøø I ø.ýirl/ tø I f,~rt~1 rttØ~~r~Ø tJit~ I t~Øtl tØ~~ØJisAØJit/~ø.~ /~tØ~ØtýØsA

ø.JisAl t~ø.t/Ø~t_¥Jlt~ViI tØ_~ØJisAØJit' ~ /tl-tñ~t~ I

(Ø (d))Length of Briefs. 7l /'Pttøt /I-Ji /tø~~ø(if,ø /tø It~Ø
~~~~trt~ttøJiJ /ø.I¥JttØt IØt /øJi Iø.Øtrt~~ IØ~tt~Ø iø.~ l~tØýl-sAØsAl t(i/~~~Ø iiø

~(irl/ø.Jit /øt~øt I~tl-Øt (No brief filed in the Supreme court) shall:

d: Iscac/trap13 6. doc
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Jtøt exceed 50 page length, exclusive of pages containing thê
table of contents, index of authorities, points of error, and any

addendum containing' statutes, rules, regulations, etc. (The

total paqes of briefinq by a party. exclusive of pages containinq

the table of contents. index of' authorities. points of error. and

any addendum containinq statutes. rules. requlations. etc. shall

not exceed 100 pages.) The court may, upon motion and order,

permit a longer brief (or more total paqes).

(t(e)) Reliance on Prior Bríef. (No change.)

(tñ (f) ) Amendment. (No change.)
((q) Service of Briefs. Anv .application filed in the court

,of:dappeals and all briefs filed in the Supreme Court shall at the

same time be servEd on all parties to the trial court's final

iudament. J

COMMENT TO 1990 CHANGE:

00120
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TRAP 190. Motion for Rehearing

(a Who Ma File. An

ent affected b
to th.e trial court's final

the Su reme Court ma file a
motion for rehearinq in the Supreme Court. It is not a requisite

to filin a motion for rehearin that a
affected b the

ent have reviousi filed a brief or otherwise 

a eared in
the Supreme Court of a court of G

(ø.(bJ)

06(c))

Time for Filing.

Contents and Serv!
the rehearing shall be distinct~
motion shall state the name a~

record for the parties (to the t~
if there is no attorney of recoi

iparty (to the trial court's finj
, . ......... ..... .. . . .. ...... ,I

such. motion shall ø.ø~týøt IØt iøø.i

;

'or

'he

of

nd

he

ng

to
ithe trial court's final iUdqment), or his attorney of record, a

true copy of such motion, and shall note on the motion so filed

with the clerk that such copies have~'be.en so t~tJit~~ØsA r served) .

(rt(dJ) Notice of the Motion. Upon the filing of the
motion, the clerk shall notify the attorneys of record or other

parties (to the trial court's final iudqment) by mail of the

filing.

(sA(e) ) Answer and Decision. The parties (to the trial
court's final iUdqment) shall have five days after

which to file aJi /øJi~r.øt fresPonsei to the motion.
notice in
Upon the

t"' .¡filing of an answer or the expiration Of the fiv.e-ólay periöól, the001Zt

d: Iscac/trap190. doc
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TRAp 190. Motion for Rehearing

(a Who Ma File. An
to the trial Court's final

ent affected b
nt of the Su rêmê Court ma file a

to filin a motion for rehearin that a

motion for rehearin in the $u reme Court. It is not a re uisite

the Supreme Court of a court of appeals.)

ent have reviousl filed a brief or otherwise. a eared inthe

"

(ø.(b))

(l6(c))

Time for Filing. (No change.)

the rehearing shall be distinotly s¡iecifieg in thenttj;,cm. the
motion shall state the name and addres", Pi' );e .att.arl:ey", Of
record for the parties (to the trial court's final iUdament), and

if there is no attorney of reoord, the name 

and address of the

Contents and Service. The points relied Upon for

party (to the trial oourt's final jUdQ1ent). The party filing

suoh motion shall ~ø~tyøt IØt I~~t~ /tø (serVe anI éaoh Party (to

the trial oourt's final jUdgment), or hi", attorney Of reoord, a

true copy Of sUoh motion, and 

shall note On the motion "'0 filed
with the clerk that suoh oopies havéßeen so t##¡illØii (servedl.

(Ø(d)) Notice of the Motion.
Upon the filing of the

motion, the olerk shall notify the attorney", Of reoord or other

partie'" (to the trial court's final iudQ1ent) by mail of the

filing.

(sA(e)) Answer and Decision. The parties (to the trial

which to file ayi IØJt~wøt Iresponsei to the motion.

court's final iUdament) shall have five days after notice in

filing of an ansWer or the expiration of thefh."day ¡ieriod, the OO! 21Upon the
l ~ .¡

d: Iscac/trap190. doc



motion shall be deemed submitted to the court and ready for

disposition. The court may limit the time in which a motion for

rehea:iing or aJt/~Jt~wøt rresponse) may be filed, and may act upon

any motion at any time after it is filed. The court for, good

cause may deny leave to file a motion for rehearing. The court

will not ø~iøttø.tJt rconsider) a second motion for rehearing.

((f) Extensions of Time. An extension of time may be

qranted for late filinq in the Supreme cou:rt of a motion for

rehearinq. if a motion reasonably eXPlaining the need therefor is

filed with the Supreme Court not later than fifteen days after

the last date for filina the motion.)

(COMMENT ON 1990 CHANGE: . To conform with Rule 54 (c) providing

for extensions of time in the courts of appeals.)
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TRCP 4. Computation

In computing any period of time prescribed or 

allowed by
these rules, by order of court, or by any applicable statute, the

day of the act, event, or default after which the designated

period of time beings to run is not to be included. The last day

of the period so computed is to be included. lltili:.:øi .;.. .:_ _
,Saturday, Sunday, or legal holiday, 

1

runs until the end of the next day ~

Sunday, nor a legal holiday . ~

holidays shall not be counted for an~

of five days or less in these rul¡

Sundavs. and leqal holidays shall be I

three day period in Rule 21a. exten9

days when service is made bv reqister4

COMMENT TO 1990 CHANGE: Amended to omit countin

five da s
Sunda sand le al holida s in all

exce t in the three da extension
21a.

.
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TRCP 4. Computation

In computing any period of time prescribed or allowed by

these rules, by order of court, or by any applicable statute, the

day of the act, event, or default after which the designated

periOd of time beings to run is not to be inCluded. The last day

of the period so computed is to be included, unless i tis a

Saturday, Sunday, or legal holiday, in which event the period

runs until the end of the next day which is neither a Saturday,

Sunday, nor a legal holiday. (Saturdavs. Sundays. and leqal

holida s shall not be counted for an in an eriod
of five da s or less in these rules exce t that Saturdas

Sunda Sand le al holida s shall be counted for ur ose of the

three da eriod in Rule 21a extend 

in other eriods b three
da s when service is made b re istered or certified mail.)

five da s

COMMENT TO 1990 CHANGE: Amended

Sunda sand le al holida s in all

exce t in the three da extension
21a.

'"

0:0 ! 2 3
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Rule 10. Wi thdrawal of Counsel

i

ßl
1

e:
i~
~~
N
~

aJ

T."~ ..¡...__n_'. ~.¡. -- _....~--~-~ m.:i~ be effected J1l UP0A. motion

. conditiono impoood by the COliEt;

OlleR .:ttorne~f of .: notico of

:, addrooo, telcphoRe number, .:nd

.tioR nWRoE of tho oubDti tate
1e attorttey to be oubotitutod, .:nd

i other oounD.ol remin or bocome

~R h.:o the appro~.:l of the client,

DOliqRt for del.:y only. I f the

___-.t be deoignatcd of. record, 'iiÌth
notice to .:ll other p.:rtieD in .:ccord.:nce \lith nulc 21.:, ao

.:ttorney in ch.:rge.
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Rule 10. Wi thdrawal of Counsel

Withdrü'iKll of .:n .:ttornoi- m.:y be effoctC:.,d J'Î UP0E. motion

ohmling good CQuoe .:nd under ouch conditiono impooed by the Court;

or (b) UpOE. preoent.:tion by ouch .:ttorney of .: notice of

oubotitution deoigE.o.tiE.g the n.:me, a.ddreoo, telephoRe number, .:nd

St.:te Bar of - 'PCJf.:O - id~Rt.ificatiol' numer of the ouboti tute
attorney, \iith the oign.:ture of the .:ttorney to be oubotituted, .:nd

a.n ü7crment that ouch olibotituti;in h.:o the .:ppro.j.:l of the client.,.
.:n.d tfi.:t the withd:r.:'ifal io. not Doug-fit for del.:y only. I f the
b.ttorney in oharge 'iii tfidr.:'ifO .:nd other counool rem.:in or become

oubotituted, .:nother counoel BlOt be deoign.:tod .of, record, 'iith
notice to .:11 ether p.:rtioo in .:ccordance ,;iith nule 21.:, .:o

.:ttorney in charge.

AntIa¡gl§W.ngY¡¡¡¡¡~ma¡¡¡~¡¡IAAftñnla'l~¡¡¡¡¡rw§ml¡¡w:~ËiaJI¡ê.lft;¡)ñq¡¡¡¡~af¡¡:¡PaAA$.iM¡Milì.¡i.¥K:M.iQn
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gÆIiJwgligñiiIii!iM.nmi¡iIiiiaM\ip&~II¡~n:ai§iiiiii~ii9.ñim:;: .'... ,. :1ntliiirIñaisi¡IIiiin;9.§~~¡IiiaiW.¡M§aIM~~ii!iñ§p%i~ls,g

jtfi:i~~ii~RIir~f-MKIi¡¡¡¡¡i¡ii¡iiÎigii!~i¡ipigiç~MlmaooiI~ii%mpWsgi¡ii!iiim1&.ÊD~Y1¡!iiii¡p§ñl.;¡AAm_IIirip§lifiifÈalšgni

:m:gax~~~~:!i:¥giIIi~ip:P;tlI:~m¡ii!~III¡ii~Ñ.gM.~£giIIi(wri~¡IWlS,t~iM..ai!¡Ii¡PQÆf,ã1!iiiiilalpÊi!I~!i§tia~g~l.I¡i~¡!pg~ii~i~~~m~w.l~\i

mgq§i¡!I¡P9!Ifp'll~i¡!i~IjalEiliii:!i!irli¡¡i~&§¡çii¡!iIi!9#¡i:!!!iima!¥.l¥m9!I!Jl9.iii~îîMñg!i!!Ipa%gM!l~is~!iJiiiiaislMiii!ßã&

agg!#gSiS::¡¡¡IIM¡!¡¡tmglnI!!I¡!!§g!~im.!î~i¥~gi!iiii~!añli!!nEgg1ma$i!I!iiii~#s;m¡iiiiii~§!~!a!l¡siiii!i¡!ma~~ii¡¡im¡i!Ii!iIiw.iwiii~~!i.~

al&9!.g¥iiii¡i~gii!IIgi.a!fiis'k1I!¡li¡Šn§!~ans!î~r~ng!!!!If:g¡tggM!iiII!Mgy.ñgiw.!ii1igaìii¥.llf~îgl!i!¡~!ggç§m§§!

:siy§sl~%ii1igl~iI¡i!~i!!iigñ§fil.~iMiIaPAA9.~MMii!i$n!~I!iiin!alqgi¡~lmys§Iii!iI!i!I§1mi!llmsim.ifn#$.~a~îiii¡¡¡~g11

i~šgl.gI!~i!itE~R¡mll9I'ÆÇ.g~!~II§~Uätl1~*~9.mPtI!pjlim~!sMI$.iiNjiiiiplIj¡lgI1~!î!;wAAfigj~~1!lym~

~itt%Ür

(Amended by order of July 15,1987, eff. Jan. l, 1988.)

Source: Te:kas Rule 46 (for District and County Courts),

unchanged.

COMMENT TO 1988 CHAGE: The amendment repeals the present

rule and makes provision for withdrawal of counsel ,setting forth

the requirements for withdrawal and withdrawal with substitution

of counsel. The amendment also carries forward the requirements

of amended Rule 8 regarding designation of attorney in charge.

~Q.lt1miiiiiiii¡WQ¡i¡1i~¡~i!lis,iiQi!~iiii¡¡iQ._~;¡ilii!i¡~¡ii!iIii¡æfimii!i~i!iammn;gllR~A$¡i¡ii¡¡!!M~pma!w.is!iii!~nilflii~t¡pÊglgñ¥

Tn-i~¡~:i~!i!!¡angf~iiMt!w.ialM.iiiÆgS)iii¡iiiiŠngij!iilMltqMli¡ê.ms,n!g!§:i~!i!!¡iigl¡iiiiiitlw.IngÊill¡m!ilii
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LAW OFFICES

KEITH M. BAKER
RICHARD M. BUTLER

"I, CHARLES CAMPBEll
CHRISTOPHER CLARK

HERBERT CORDON DAVIS
SARAH B. DUNCAN
MARY S. FENLON

CEORCEANN HARPOLE
LAURA D. HEARD
RONALD J. JOHNSON
REBA BENNElT KENNEDY

PHI L STEVEN KOSUB

CARY w. MAYTON
I. KEN NUNLEY
SUSAN S¡'ANK PAlTERSON
JUDITH L RAMSEY
SAVANNAH L ROBINSON
MARC j, SCHNALL.
LUTHER H. SOULES III ii
WILLIAM T. SULLIVAN

lAMES P. WALLACE'

SOU LES 8 WALLACE
ATTORNEYS-AT-lAW

A PROFESSIONALCOR.POR.TlON

TElEFAX

TENTH FLOOR

REPUBLIC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205.2230

(512) 224-9144

SAN ANTONIO

(512) 224-7073

AUSTIN

(512) 327-4105

WAITER'S 01 FlECT DIAL NUMBER:

July 18, 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.c.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201

Re: Proposed Change to Rule 10

Dear Mr. Branson:

Enclosed please find a copy of requested Change to TRCP 10
proposed by Justice Nathan L. Hecht. Please prepare to 

report onthe matter at our next SCAC meeting. I wiii include the matter
on our next agenda.

As always, thank you for your keen attention to the 

businessof the Advisory Committee.

Very ~urs,/

LHSIlI/hjh
Enclosure
cc: Honorable Nathan L. Hecht

Honorable David Peeples

v/t.'l
R H. SOULES III

AUSTIN, TEXAS OFFICE: BARTON OAKS pLAZA TWO, SUITE 315

901 MOPAe EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746

(512) 328-5511
CORPUS CHRISTI, TEXA OFFICE: THE 600 BUILDING, SUITE 1201

600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

OO! 27
TEXA BOARD OF LÉGAiSPECìAllZATlON

i BOARD CERTIFIED CIVIL,TRIAL LAW

i BOARD CERTIFIED CIVIL APPELLATE LAW

. BOARD CERTIFIED COM~RCIAl AND
"t~lDEI~TIA( RrA' rH.... ,



RULES OF APPELLATE PROCEDURE Rule 9

,,:.' ¡h,m thirty days after the judgment was
_,..¡ :JUr~uant to Rule 329 of the Texas Rules of

- ,:; 'rrJcl'dure, when process has been served by
,:,..,tion, the periods provided by subpai-graph

¡ I; .';:1all be computed as if the judgment were
."',I"i 'in the date of filing the motion.
, ! ,'otice of Judgment of Appellate Court.

'," '.'-11 tile coui:t of appeals renders judgment or
. ":,:1l5 or overrules a motion for rehearing, the
. ,,~hall immediately give notice to the parties or

:r::';i.,\ttorneys of record of the disposition made of
...' , 'li:.~e or of the motion. as the case mav be. The

':d="Ìlall be given by first-class mail ãnd be so
, 0 ,:~d as to be returnable to the clerk in case of

',' ;j\'ery.

~"O l\otice of Judgment of Appellate Court.
, ::thstanding any provision of these rules con-
l!)!! the time for filing a motion for extension of
~"riod for filing a motion for rehearing, applica-

:;ot ¡'or writ of error, or petition for discretionary
:;~w. an extension of such period may be granted
i -ie appellate court in which a motion for exten"
,\ would properly be filed on sworn motion show-
: that neither the party desiring to file such
,ciun for rehearing, application for writ of error,

'jetition for discretionarv review nor his attorney
;,d notice or actual knowÌedge of the judgment o~
"¡Pl' from which such period began to run before
:e last day of such period and stating the earliest

.:,ite either the party or his attorney received such

'¡rice or actual knowledge. Such a motion for
.:-:tension "hall be filed within fifteen davs of the
,:ate either the party or his attorney first" had such
¡,otice or actual knowledge, but in no event more
:~ian ninety days after the beginning of such period.
'Yhen such a motion is granted, the period in ques"
:.ion shall begin to run on the date of granting the
;notion.

ttule 6. Communications With the Appellate

Court
C()l'lespondence or other communications relativ.e

to anv matter before the court must be conducted
with "the clerk and shall not be addressed to or
i:unducted with any of the justices or judges or

other members of the COU1'tS staff.

Rule 7. Substitution of Counsel

Counsel shall be IJermitted to withdraw or other
co nse! m,iV be substituted upon such terms and
co ditions ,~s may be deemed appropriate by the
a ¡eHate court. The motion for leave to withdraw

'(Junse! shall be accompanied by either a showing
a copy of the motion has been furnished to the

¡¡trty with a notice advising the party of any ensu"

oot28

ing deadlines and settings of the cause or written

acceptance of employment by new counsel indicated.

Rule 8. Agreements of Counsel

All agreements of parties or their counsel l'elating
either to the merits or conduct of the case in the

court or in reference to a waiver of any of the
requirements prescribed by the rules, looking to the
proper preparation of an appeal or writ of error or
submission, shall be in writing, signed by the par-

ties or their counsel, and filed with the transcript or
be contained in it, and, to the extent that such
agreement may vary the regular order of proceed-
ing, shall be subject t9 such orders of the appellate
court as may be necessary to secure a proper pre-
sentation of the case.

Rule 9. Substitution of Parties
(a) Death of a Party in Civil Cases. If any

party to the record in a cause diesatter rendition of

judgment in the trial court, and before such cause
has been finally disposed of on appeaL. .such cause

shall not abate by such death, but the appeal may
be perfected and the court of appeals or the Su--
preme Court, if it has granted or thereafter grants
a writ therein, shall proceed to adjudicate such
cause and render judgment therein as if all parties
thereto were living, and such judgment shall have
the same force and effect as if rendered in the
lifetime of all parties thereto, If appellant dies

after judgment, and before the expiration of the
time for perfecting appeal, sixty days after the date

of such death shall be allowed in which to perfect
appeal and fie the recoi'd, and all bonds or other
papers may be made in the names of the original
parties the same as if all the parties thereto wei'e
living.

(b) Death of Appellant in a Criminal Case. If
the appellant in a criminal case dies after an appeal
is perfected bùt before the mandate of the appellate
court is issued, the appeal shall be permanently

abated.

(c) Public Offcers: Separation from Offce.
(1) When a suit in mandamus. prohibition, or

injunction is brought against a pei'son holding a
public office, in his official capacity, and after
final trial and judgment in the trial court. and
appeal has been taken. if such person should
vacate such office. the suit shall not abate. but !1Ìs

successor may be made a party thereto by a
motion showing such facts.

(2) Unless waived. the clerk shall gi\'e the suc-
cessor ten davs notice of such motion, whereupon
the court shàii hear and determine same, and its
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KEITH M, BAKER

RICHARD M, BUTlER
w. CHARLES CAMPBELL

CHRISTOPHER CI.RK

HERBERT GORDON DAVIS
SAI\H B, DUNCAN
MARY S. FENLON

GEORGE ANN HARPOLE
LAUI\ D. HEARD

RONALD I. JOHNSON

R.EM BENNElT KENNEDY

PHIL STEVEN KOSUB

CARY w. MAYTON
I. K.N NUNLEY
SUSAN SHANK PAlTER.SON
JUDITHL I\MSEY
SAVANNAH L R.OBINSON
MARC J. SCHNALL.
lUTHER H. SOULES III U
WILLIAM T. SULLIVAN

JAMES P. WALLACE'

SOU LES & WALLACE
ATTORNEYS - AT- LAW

APR.OFESSIONJ\L COR.PORATION

TELEFAX

TENTH FLOOR

R.EPUBUC OF TEXAS PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

SAN ANTONIO

(512) 224-7073

AUSTIN

(512) 327-4105

WRITER'S DIRECT DIAL NUMSER:

July 18 , 1989

Mr. Frank L. Branson
Law Offices of Frank L. Branson, P.C.
2178 Plaza of the Americas
North Tower, LB 310
Dallas, Texas 75201

Re: Proposed Change to Rule 10 and TRAP 7

Dear Mr. Branson:

I forwarded to you under separate cover a proposed change to
TRCP 10 submitted by Justice Nathan L. Hecht. Please consider
any changes which need to be made to TRAP 7 as well. Please
prepare to report on this matter at our next SCAC meeting. I
will include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

L:HSIII/hjh
Enclosure
c.c: Honorable

Honorable

Very ~ yours,
~.. -l-..,.,./ ~~.., ...&V'..---..- i

LUTHER H. SOULES III

.J
Nathan L. Hecht
David Peeples

00 i 29
AUSTIN. TEXAS OFFICE: BARTON OAKS PLAZA TWO. SUITE 315

901 MoPAc EXPR.ESSWAY SOUTH, AUSTIN. TEXAS 78746

(512) 328-5511
COR.PUS CHR.ISTI, TEXAS OFFICE: THE 600 BUILDING. SUITE 1201

600 LEOPAR.D STREET. COR.PUS CHRISTI. TEXAS 78473

(512) 883-7501

TEXAS BOARD OF LEGAL SPECIALIZATION
t BOAR.DCER.TIFIED CIVIL TR.IAL LAW
i BOARD CERTIFIED CIVIL APPELLATE LAW

. BOAR.D CER.TIFIED COMMERCIAL AND
R.ESIDENTIAL REAL ESTATE LAW



TRCP 63. Amendments (and Responsive Pleadinqsl

Parties may.amend their pleadings, (respond to pleadings on

file of other parties. 1 file suggestions of death and make

representative parties, and file such other pleas as they may
-

desire by filing such pleas with the clerk at such time as not to

operate as a surprise to the opposite party; provided, that any

ø.ØØJtsArtØýi"t (pleadinqs. responses. or pleas.) 'offered for filing,

within seven days of the date of tria.l or thereafter, or after

such time as may be ordered by the judge under Rule 166, shall be

filed only after leave of the judge is obtained, which leave

shall be granted by the judge unless there is a showing that such

ø.ØØý1sArtØJtt (filinql will operate as a surprise of the opposite

party.

(COMMENT TO 1990 CHANGE: To require that all trial pleadings of

all parties '. except those permitted by Rule 66. be on file at
least seven days before trial unless leave of court permits later

filinq.l

'"

~
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i!~Çt~
TRCP í66. Pre-Tr ial r Conference J

lßl/ ;'_.Pi!
5aA ~ ~~

;r~~~ø~
"tøttØø.~tØI I I1Øtrtl¡~~t1-ýirt

f~
In any action, the Court

attorneys for the parties and the parties or their duly author-

ized agent~ to appear before it for a conference to consider:

(a) All rpending) dilatory pleas 

( ,) ø.ýisA/ø.~~ motions ( ,) and
exceptions tø.~ø.ttJtW ¡.tØ/ ø./ ~~ttl~ØJtsAtJtw;

(Øb) The necessity or desirability of amendments to the

pleadings;

r (J,) ~)
contention

( ¥l)

the issues

(sAl) i
.of fact ø.(il

~ iø'f lj

rThe identj
the court 11

i

( (q) The .._m........ v.i d. J.J.Sj
than rebuttal or iInpeachinq. ~

I

testimony cannot reasonably bei

trial. who wiii be called toi

address and telephone number. a~

each such witness;

(h) The exchanqe of a lis1

called to testify at trial. st~

:ies'

:i of

ons)

;i~ØØ

;L

")ther

iose

of

ieir

d of

be

one
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i! ~)t~
TRCP 166.

!ß l/ Wi!5~,~Pre-Trial r Conference J

In any action, the court

ltØØØsAýJtØI / /røtrtllP.~~t1-ý19J

f~T. ø~ýJø,.

attorneys for the parties and the parties or their duly author-

ized agents to appear before it for a conference to consider:

(a) All rpendingJ dilatory pleas(, J ø.Jt~/ø.¡.~ motions (,) and

exceptions tø~ø.ttJttñ /iø / ø./ ~~ti/~øJtsAtJt9J;

(rtb) The necessity or desirability of amendments to the

pleadings;

written statements of the arties'
contentions: J

(~) (Contested issues of fact and) 1~Ø simplification of

the issues;

.£
(sAl) The possibility of obtaining ø.sAØt~f,tØJtf, rstipulations)

of fact ø.JtsAl Ø1 / sAØrt~WØJtt~ /w~tØ~/wt~~Iø.ýØtsA/~JtJtØrtØ~~ø.t1 /~tØØ1;

i. øy Lt T~ø / ~tøttø.ttøJt / Ø1It~Ø lJtýJØ~Øt I Ø1 / øt.~øtt IwttJtØ~~ø~

The identification of le al matters to be ruled on or decided b

the court J;

( The exchan e of a list of direct fact witnesses other

than rebuttal or impeachinq witnesses the necessity of whose

testimony cannot reasonably be anticipated before the time of

trial. who will be called to testifY at trial. statinq their

address and telephone number. and the sub; ect of the testimonvof

each such witness;

h The exchan e of a list of ex ert witnesses who will be

called to testify at trial. statinq their address and telephone

00131



number. and the subject of the testimony and opinions that will

be prof erred bv each expert witness:

(i) Aqreed applicable propositions of law and contested

issues of law:

(i) Proposed j urv charqe questions. instructions. and

defintions for a iury case or proposed findings of fact and

conclusions of law for a non-iury case:

(k) The markinq and exchanqinaof all exhibits that any

party may use at trial and stipulation to the authenticity and

admissibility of exhibits to be used at trial:

(i) written trial obiections to the opposite party's

exhibits. stating the basis for each objection:

ltY (m) The advisability of a preliminary reference of

issues to a master or auditor for findings to be used as evidence

when the trial is to be by jury. -

((n) The Settlement of the case. To aid such consideration.

the court mav encourage settlement.)

ltñY l. Such other matters as may aid in the disposition of

the action. The court shall make an order that recites the

action taken at the pre-trial conference, the amendments allowed

to the pleadings, the time within which same may be filed, and

the agreements made by the parties as to any of the matters con-

sidered, and which limits the issues for trial to those not

disposed of by admissions ( , ) øt agreements of counsell. or

rulinqs of the courtl; and such order when ØJttØtØsA (renderedl

shall control the subsequent course of the action, unless

modified at the trial to prevent manifest injustice. The court

d: Ql scacQltrcp 166
00 t 32



in its discretion may establish by rule a pre-trial calendar on

which actions may be placed for consideration as above provided

and may either confine the calendar to jury actions or extend it

to all actions.

(COMMENT TO 1990 CHANGE: To add new paraqraphs to broaden the

scope of the rule and to express the ability of the trial courts

at pretrial hearings to encouraqe settlement.)

00133
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(512) 327-4105

WRITER'S DIRECT DIAL NUMBER:

July 24, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Re: P:roposed Changes to Rule 166
Texas Rules of Civil Procedure

Dear Bill:

166.
SCAC

Enclosed herewith please find a redlined version of
Please be prepared to report on this matter at our

meeting. I will include the matter on our next agenda.

TRCP
next

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Justice Nathan Hecht

Honorable David Peeples

. '-iL '-
ER H. SOULES III

AUSTIN. TEXAS OFFICE: BAR,TON OAKS PLAZA TWO, SUITE 315

901 \loPAc EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
, (512) 328-5511

CORPUS CHRISTI, TÉXAS OFFICE: THE GOO BUILDING. SUITE 1201

GOO LEOPARD STREET, CORPUS CHRISTI. TEXAS 78473
(512) 883-7501

TEXAS BOARD OF LECAL SPECIALIZATION
t BOARD CER.TlFIED CIVIL TRIAL LAW
i BOARD CERTIFIED CIVIL APPELLATE LAW

. BOARD CERTIFIED COMMERCIAL AND
RE5lflDHIl.L R.EAL ESTAn LAW0013l



R. GARY STEPHENS
A. REACAN CLARK.

KIRK. 8. PURCEi.L
jOE8RENTSTIPHENS

BRUCE W. BAIN'
STEPHANIE NELSON

MAURICE A. LEHMANN
COlJNSF.I. To THE FIR"

~- - f7l5t'l!l!4-959-

AUBREY j. FLOWERS
COUNSEL To THF. FIRM
l!511 NORTH ST. MARY'S

SAN ANTONIO. TEXAS 78%1%-3739

(51l!t 733.9439

STEPHENS & CLARK
ArrORNEYS AT LAW

520 POST OAK BWO.

SUITE 600'..

i164~ i bD) (J( ¿:, ~U~
Le:pt) ii-I ~, ï

V 1-11-' xq '91U
SUGAR LAND OFFCE~

HOUSTON. TEXAS 77027

-(713) 629-1111
FAX (713) 622-9248

_~33 SOUTHWf;T FREEWAY
".. SUITE UO
SUGAR LAND. TEXAS 77478

(7I5t l!l2.IIZ

AUSTIN Ornc!

July 13 ,1~H:S~ ,CAPITAl-VIEW CENTER
1301 CAPITAl- OF TEXAS HWY..SOU

SUITE Bll!

AUSTIN. TEXAS 78746-i;51S

(713) 3l!8'1I99

Thomas R. Phillips, ief
Supreme Court of xas
- Supreme Court ildingP. o. Box 48
Austin exas 78711

~ M / _(tP
S~.~ (-l:M

n;,v, , Pi'~JK). . -. ii1/

-dDear Judge Phillips:

In reviewing our Texas Rules of Civil Procedure I do not see
where it is stated or defined that "officers" taking a deposition
must be independent, etc.

i know that in order to be certified that they have to follow
certain guide lines which were recently implemented on January 1,
1989.

It has recently, come to my attention that a number of entities
are contracting with court reporters for the furnishing of court
reporting services on a continual basis . I , therefore, feel thatthe Supreme Court Advisory Corni ttee and the Supreme Court need to
address this question in conjunction with their rule making
authori ty .

Though I have no instance in which this practice has
. interfered with the Official court reporters impartiality, I can
predict with a defendant to do all their work .if the court reporter
is under contract, that court reporters may be more concerned about
losing their contract than in being equally impartial to both the
attorneys for the plaintiffs and the defendants.

I Would appreciate the consideration of this potential problemby the rule making commi ttee and would offer in connection
therewith the attached excerpt from the National Shorthand Reporter
of March, 1989 and the code of ethics from National Shorthand
Reporters.

:00135



July 13, 1989
page -2-

Thank you for your attention in this matter.

3wp:ruie.ltr
cc:

Mr. Mike Perrin
T~xas Tr.ial Lawyers Association
1220 Colorado
Austin, Texas 78701-1878

Mrs. W.' Mary Truman-Allen
Certified Court Reporter
99 Detering, suite 255
Houston, Texas 77007

Mr. W. James Kronzer
1001 Texas Ave.
Suite 1030
Houston, Texas 77002

Mr. Ronnie Krist
Krist, Gunn, Weller, Neumann
& Morrison
17050 EI Camino Real
Houston, Texas 77058-2667

Mr. stanley Krist
Krist, Kinney, Puckett & Riedmueller
2260 Five Post Oak Park
Houston, Texas 77027

Mr. G. P. Hardy
Hardy, Milutin & Johns
500 Two Houston Center
Houston, Texas 77010

Mr. Robert Taylor
3400 One Allen Center
Houston, Texas 77002

'00 i 36

Very truly you:r-s,

R. GARY STEPHENS



JUly 13, 1989
Page -'3-

Mr. Michael S. Hays
Hays, McConn, Price &' Pickering
400 Citicorp Center
Houston, Texas 77002

.Ms. Michoi 0' Connor
P.O. Box 25331
Houston, Texas 77265

Mr. James B. Sales
Fulbright & Jaworski
1,301 McKinney
Houston, Texas 77010

~Mr. Luther H. Soules
Soules & Reed
800 Milam Building
San Antonio, Texas 78.205-1695
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Insuranèe Companies Ethical?

rTI:~ fallowing i! an exc:!rpt fr'Jl7 thl! I ethical pri:':ipal wil ba ji~yi!lg th~,! i~s:.rar.ce c;,mpar.y "'~:i.' ~.., is, s,'. ','
Showcase Seminar pl'es'1taric.i g:l.im I reporter ~~e going r!\t~. Dû~s th;: jower I iliVtt Çl~l".~r:ii:t doed !"om:ag t:.:.
at the NSRA coiwrnticn this pest Ji:y, i raté thar!itd :. iiuur.ir.-:ê: company : tr' thf: gl~;e~ iind ,the .l.va~¡c~ 0': ; ,
TM8 seminar c:msi.sted of a &eries of I ;:cur.el .result in !r.~rea:i'.d cl.irg~¡j to pal ;mT.3 vr. r,:U:::i:-, 1l1rge fl..."..
pro/con prlser.tctiOll3 regard:ng t.:ri. I other cou:'sel pres!nt? A!lai:i, :he uhi. ~he.r prine:?al~ c:;n~~rn~d ~:;~
OilS rtpart:r.g ~si.t$. These :iJ8Uê.l were i cal and prudent principal wiH net in- i:ig exi.ep:contm.-ie.: expú:isi,;,:; .:,
di$ct!$std lit the spirit at piirsuing the i crease d1rlrgfJö to vthar counsel te C;)ln- 6XP~M'i N squae.cmg oi.~ sma! i;;: ."

i ~(Jni;ention's ihem~. "Dare To Cíiangt," , penl!ate rer the lOW'i:' rat-e charged to ~1::n:natl;:l~ the ;?Xi7..~itit,n. ¡l~ ,"

I Spec.ÌJ:u$ I;ltr~ noilimiteå to their ;ier. insurance ,ompei;y coun,;el bllcauu it ..¡~.'klliit PQ:r:t cy SHnp.! ll;'e::i.r?,: .~$Ol'~! i.ie!Gt en the subjtc! c.t hr:rid, but is juat i10t good biJ3i::es:s prAc.tice, diict.

I Were to esprJu.se (JTie of thi IJLeu.'P~int8 . J\rno:iq- the rr¡¡ny r.!Qs(¡n,-lnr, ll. _ W1i~ië OCè ?retlul?és th~t. tb~ ~i..ò

'i ur:c1i!l' con!id~ra.tion. Atier an.ir.lrod.i.c- I príndpal to ~ntlJr imo t:iesa contracts ;ty r;f the pro,-uct '..HI remli1!",:~;.;; ::
tion by Pruid.znt.Eler:c Block. ec.i:Î' ct ¡ is.an Ü:crea!!ed. volume of l:\i~¡n£'s~ and i tent with other p!'~à\¡ctiJ prcducid \.: '.
the (we spellkers was limited to .i :Jrfl-I the Abilty tn expand its client baa~ by I \1U:' thl benefic ~f c'Jnti~ctin~. 'r'f: '

II mmlote pT'$en:ation.l havingth&op¡iortunitytoimpre$!lotiHt i kl'')w d:a: repClrtera wiU geJl~!'~U:' :,:
i counsel wIth the q\4aiit.Y d their 36r/- I for.on aii w~ll at; they are paid. l; , ,:.1ARTIN BLOCK: Are cont.racts I ice. . i ~re not ;:aid an equal. !lrnu'.nt 0':

I with insurance (:(¡mpaniea ethi:al? Ara' The ir.iurante induEtry is a h:Ji~ i b3se fo!' pr:¿udng .i iran,;~rip~, :;¡_, "'
¡ ~hfiyin confo rm.itv. with. the \:e :tHicare ! co ns1. ~~rofprod u ds gf.~~rr. red by t:i, I wiil be;;.. It. Q' i.sl'.ty' '.iiE be io §,t.
¡ placed at th.n:c:icl~icl' ()~ ii deposition 11'lg~1. syetêm 6.n~. Au~i:h, is c.0hsti;::tly Th~t"a ,¡!i a C:!JmlJl~~j V~. t.:., ,
f by the reporo~r? \\-1ult iinp2ct does i sirlVir.g to purcl'S!! ltEi prOducts 1:1'¡ ~hat. Tr.l eumula.tl'.'~ "rilj!;! i;; ,,', _.

I eontrai=tini with inSU1ár.ce ccmpar.iea ! cost-~iT!ctive manner. Ir. o"r fref! ~:1' I bar and th.: Cl!:içr. "!J;!lç:m:Ú..:.' ,. ,
I ha..e en our pl'ot'essional image? D;;.¡s terpl'lae sy.stem, insurance C~l1;pc:r.e& i 2q~ab~E~~ am"ng ~Qi.!t, .'t!:,G:,~'"

II iiis~U'8.n'e C~:n,?,.uV contracting ad. have tr-e r:5ht t.1l 'rn th!::r hu~¡r.e!.~l'¡ ¡ ìtak!, a b~!ck, a~:: ~:k~ ~,..i:ri, D...,..\'el"è~lY a.Tect tne att1tlJde or the reo At. the ie¡lSt pos~lb!e cost, ;i:;d repi'm~ri~ í ard .;tii"~~~1 ílay, . .-.rij'tnuig for a.;;,,; :

I, p~rtar a$iigred to cov~r a depositiOn¡ \Zornpanie~ havs, ;Jlti ri.bn: to en:-r. in:.,o ¡ .. Do ....e ";$n: Ui io~e ClUT app..1i~~,: _
at leu than thel'i.!ng rate? agreements whicn bentlfit their !).;m. i ,)1 impa::~amy? D.i we wan~ to ¡~i$a ¡::~

BERNIE GOLDSTEIN; My nam~ I tJeiiie,. - i Ìlneg-rìty or C\U prcJìmion? 1:'0 v;~ '''il¡-''.
I î~ E:mie Ooìdittln, West Palm B~ach, ' rer the .mo~~ pa~l inaurence ~Cjr:.11 to lose .,pe ?:.r:e?~lC:l of .ia ai. t.,:\~~
' r londa. penies reahzir tll~ .mp~rt,mcWJ -:r our il?;la:np~rab¡f!f 'ln:.'ié a"e 3.\:t'.!:i¡ ti ,,'_.:

I ìs it ethical to contract with insure pNduct a.nd do not a:'ti,rntt to impoaa¡ I, t:èn~, 'lha.;;'~ ',vh~t ''''1: s1:uld !¡! cr-i:~~¿
I t.!lce ;:onipanie, to provide report!ng the service. of il parti:~!~r r~p(¡rt!~i el'Ì!lt V.:tnê'ler We ;.:! 3;:p.t?c.chc'l _
I seT..lc~3? in reee. nt je ar! l.hat que sticn cçrnpan.v oncaun.S$!. Whenth~y ~Q, I an In91.l.:- .ce ec;n pa ~Y' a;:itm~ ~t¡l;'b.". the ,"!t,,, .int"'" deb,i.. ethi",i eou",ei wil""" ,""¡, en.e. æ,,"ont."k,ng fOf' f"" ,¡de.

"Ethii:ai" is defined by \\.'ebster ria tétnpt. On th.. o~hcr h:ind.curi:r::fas. Mo~e ,.ft~n iht:': :''.:t ,he U'I',;..
"conforming to thestands.rda of ecti- siona! image is gr-e~tl)' ~mhan;\!;i by , !s idvam:d. "\\'e~l. if we .;:.;,;¡:.

i duct of ~ .í::\'en pl'ofessicn or group." i:~r 'Wi!Er.gn~$S to suorr.it bids a::d I ¡¡or.~i.~:i~' e~:¡B wHL' YOJ. ;¡ZY'; ':'

I The Co\Ìe cr ProfesÛ~naI Conáuet of enter intI) neg'Jt:ations that C.)ti..!i.diš I ciêi: whera tc ¿i.a...' t:.~ 11:1&, "~r.-: '. .

t the N ~tíG:ia! ~h .o:tna n à Re t¡ ~r.er! /i.s. with 3 cpn t :,~et t h:lt i~ fair p',l1d equita. . si:u òrEiw tl::2 linfl iii Y9U .:-~~t. ~""_: .."
ll;)C!at.or:-ar.c .J bka oi:r namü-iitates hIe to all pa:tiea. 'i in the E¡Hne inanner~ !~t~ f.:!~l':'~' "

in pert that the ~horthiind reporter The quelJtì~n ia; t!thin or entr~,re' , YOli ie~..c: tOto marb:ot (I:j ti!. r:ì.; ;..

I sha1i be fair a~d impartial toward each neur? The a!lsw~J' iii: tr.h¡c~i ~ntrepro. if u::t r.poaks ror it.1l~!, an,; if y')t,r t.!'_ ..

I. paTtí:ipant in all b.!t)cta c;f reported neutg And Æ:thi::al r~poi-tl$rs Bub.i;crlb. uc: dV~$~Ù ;;peak lo.iå C!1;)uSh fo!' /'..~,
p'o:eeåing~. Ey dg:ing th: ~il:tific&le ¡n.fS to ¡¡:.r Code of Pr~fiil!~ional Co~ci\.\ct i you eho~la be looki~ii at y.iJ,'l pi.,..~\...t,
at tne coni:u$Jon of ~ depoimi.. or I.ny WJ!l e!~\'ate our pi-o¡euior.al !ma¡;~ to !Aucif!n.~l: rnemoers were as,~1~ ~'

I reported matter, the reponer is certiiy. Us highest peak applaud :r.i 1.1Íl?1.' :.'e~' lèi..~~ci, '~".'
I iny; c::mpiie.nce with our Coda af P/'o. JA~1ES wor'l~tLA: Ocod IMm. the$~ l':tPOn.fl~$ wu:i mÚistm:d or. _ y¡ feH:cn,¡l Ccnduct. lng. Jim Woitall. from Mh.n~a¡:'lìs, "appla:'f:e '1e!er.'°1'iie r.~.te" :.~¿ :::."
I .AsmembeTs of NSRA, we a.l\ sub. i \i,dcorn~ t? ~!.:' fair dty, her b'.l..Nlt .:acGr.d JC(;, :hf i'¡)U,;~' ."
! scrit~ to ~hli~ code, and th~!efcre it :,¡ I i think we pr~suti.. m1.:d'¡ \\'h~n w~ n~S(JO'H~. Mf'. G;;!ds:dr.'s !;,):;lj";:.
¡ ~f li~:lcc~risequt.no:e to the reporti"r it I pl'¡¡;;ume t'''~cyon~ wiÌl b,,¡ÙWol in &f¡ ctitr!d a jo~Ç!¿ir:g of 55. ~Y1¿ M ". '.

ii t~eff3tt~ri:~~:!igtcpó,t~dw'\i5 aêc~r~:i ¡ '.:thjcaj manr'~r. Ithin~("tt: ri~llj~ do. lall:i's a ri:.idind,r 100.. . ¡. .
( unO':r a contract Wii.. an tr.s~.!:ar.L~1 ' in f.ict.. \:r.i(ss you ~'J~hlih rü;i=- råtl';3, Do ;.0:1 r.:!;)f r: : iew on t~ ,'!

,i cc~pa!ly, I~ i~ tnr. r~.oortt:r'~ d~i'y t. be itëi.¡ze eVt:l'Y :;i:i ~;)lit firrr íasuø:', Gi'iC:hc", rapcr:;17!r ,.'::.,;? S"..C'
fa:r,,:d 1r:,3rÜal. ¡ thert! is ~') gCiSfantee 0:" ..t.hics! c.:,- F'v'~,-¡ i';:.~ rr.;.ugM ~"bm:.!SÙ:tt '.' ..

1~" a:tit,,:ie ùf th~ rt'pCrtt'r Ï! not' di:ct. R..¡lr.l!r, ¡YSL-: £tii:u. 1:2: W. L' ...:
3.ff~~t.?~ 1?:a:1",' \V.!\ hL'I"'f.t,-:.c.a (~\; ;q~!~ 1'\1'-': t'''.''''i''.n ....'.i.~.~..-.,',..;;..... ,_)fil¡~ ,....., ,:l,....~ll-.;..:"..~.,... 1'..'.'.1"1'-' r:'..~'::~..~. i' ~!. ~...;.. ...___u .''''. _.... ..... ~.. . to"' -.4"'it.. .,. _ ......._"J rr_~l.. ..¡ ":.. ,.;.:.... .....1."....::...... ..... _._ ""__. ..

-'~__ T. _ ----------
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~I.EÐ¡KiIO~ FROCED1:aES,
A~ n rurtb,ir .~Ill".vîc: ~;~ its ':e:-!::;~":
N£lticna;ShQrthar.dRa,o!"ter;l.t; :...
tic;: has e:it~bli~~cd a.1-f.d..atJ~.-. .
t!ure to f~riLta.e t~e rC"3(j;U:'l::l~ .'
,."t..~ a''';''i'nn tr~m ,!."" ~l'~.~ ,,;

I ri;n"~f ~h~ '1\%Ò~¡~:.t;; ;,~(::~:-'iesl!¡cnal C:,ncÍl,ct bY .;:r:y c,~ :.,
i bers. Th mi3¿iat;;;ñ :jr:xe¡,:i v:i,

-. --~---.. I "o~idu.""'~ '0'" In',, ~"_:-~;"-t;..-" .

l .l. .ld. . ..".... .. J . ai-. ....;...~._.. .. l.,~

I. m¡:t2li 1)11 P:-ofesi;¡o:1e; Re:p~r;t,i:-." "STAI\DARDS Of' . .iCOPlh This P:",?~cture 13 an ~ .té,'
. ; rïativ~ tö !1!~ng a ¡rJr:-r::¡.c~rrp!~~r:.PROFESSIONAL PRACiICE ! Thii pi.:rpose of i~~d¡atjcl' if! ..ù t.i.'

¡ The Shorthand !tÖ!?Ofter Sl:cuid¡ ; disp¡itíng pc:ries :.oge:tÌu,:, ¡~. o..~"'.: ' '.
A. Accept Onl)' tn';';;e aSS¡gi1m'imt~ j aiuimpt tilre,~::h " !'to~()lu~ion ".:~j;;,',;.:

'Al'hen the rep.:irti:r's lëvc! otcamyete.i1Cè f tory to ~ach (\f~he !:..¡~~iii, :i-ei ::-:..:.
wjJ rés'Jlt in the preparation of ..n ¡, ato: may $us~e"t wiy;, cf 1"i;~~;..:~;.. "
Acct:l'ate transcript. The rvpo~t9r ;¡h~..Jd . dis;:ui.e, but ~:anr.,: impose ;; $': ,;

rémOve himself fr;m IUl asgig:irr;;¡r.t ment. on tho: p&r;,ie:;.
when h~ lie-lie'ies ~¡1! ~p¡!ities are ¡:iad. All parties t;) th~ ¿'¡~;.b..: .

equàta. recomm'ol1ding:il" :i~:$¡gnjiig .ln~ agri:e to ;:arti::ip3t.i; ;11 the ;;''' .,"
othe-ri t~fJortl!r onlv ii's.uch fepOrt~: h:is p:-oc~s!'~b~f~T~ it r;~;: h?g;r. 5=:.::..
the c.~m;êtence ri'quiri!J for SL;cn as!lign- is vdun...i \', an\' ;ïilr~) ':..r. ~,;; -::.ment. from it, at d ~y 'ti,?~. Th~ i;:, : '.B P h . d "'~rt'" "0"'"'''''' "'I!i hd .... .., ,.. reparet.ere('vr;¡naccor .tince ri.)..1 7-HOo, .,': ....,_:~ ',"
with the Ll'ar.scr:p~.p~epariition g.tide. DetWl?ßn tne forms! c(.t1;-!~!:l r' ~' ,
lines estsbh:;h..d by ,~tatlJ!e 0(' c~urt dur~ aiid tr.~ medi.c:io:i ¡;1"\,.'!!'i5, ir ' '_

I order, NSRA, ;)1' lccal c'~&tom 1m:. Uj. mediaticn p:'Cï:!lSS is ,i;i-.:ed to ;,:. '.:.. sge, thiipames, the parthH .:¡¡r.:i;Jt ;:~~SI~
i c. Ncti(v ~he i)arties ~ngjlgi,~g the i ~i-Il f,,r:n&.l ,:?r.plai;it Pl'('ci:¿L:'~ ',- .
i repQlter¡fa5\ib!1tÍlut~Npoi.t£-r. equ;¡lJy lElLer t!fle ",:-:eS$ the 

party C~li-i~.a¡f:':,I qu;;lifi-:c. vill he assi~r.~d to repCi!'t the I of r.efu¡,e3 to 9Iml.:ipa~t' siics~:.i.,; ,~!:'
" procD.t:c:d,~nhll' h _ h ii in t:ie m~¿iatÎ¡1:i prGt:êä

, i lCderve t ill :.nûr"_ and T.otes f

¡ in ¿1~t:('rdanc" \\'ith stalute or ì;vurt f

,,'ol'dÕ;r. or f.:r .i p~l'hid or no lc:s¡. ~h;;ri two I ;\IedIL'Itiùa r,itil:~ .'yé~t5_ 1. Appi:;nuihtyi l.~, f " . I. .
i r.......4t!4ettro~ilsec af! :veryc'rite::. : Thsl n'H!di:.c;on prD(:';..S l::;i ~i ..:~'__
i or m,ikCl time!) dt:Ii,,~..)' ()ftr:nê¡::rbt~ t r.Jrci:s~utdc~~'~rr;:1gt"r:;:ií,¡..,..~' . i, .! wri",~ no d¡¡i~ is ':p~~'ii'i~d. ¡ t;o:i 'J!' (I::y of ::li! P:-'~\';":~':',; :;,
' F, Std..e lc b::CÙï:H:! ei~d rem~iii A"'5i:'(;:~:;on's CC1.J. ')I:':!"f..:i:::r;:;¡_i ¡. _.
P:-.:t:ci','n: III hl;: profi..¡;s;~n!!! 6id!!:;. ¿uc~ tv ¡¡ mt'mbc' U' r."iml:..:r-:' _ r.

G, E~\.¡: "brea',~ ..:' c;,Jrr~i1!, ~¡~¿:a. ,';::.t-.i\.';;i.~¡~. ri 1$ :,(): :i',Jil,tt.~ ..'~ '. '
tt.f"l' ~f):: '~~.~"¡lI~:-'n\.;_~~. Hr;J ..r..~;'t:~ . l .M"'~r"~~.~~"': t. ,.., fri'-- (;~5: -c.. ~

. ~~l~~..:. ~')f'-i! l- ,~- .. &,.;'~"lÍ"; .~'~J.~' .~:'~~.....~.

._.,..

Thè Committee' on PrQfe¡i5i~r.al
R,,¡;pcnsibility iCOPR¡ is the aucceSFor
to the Ccnim¡itee on Ethics. rn 1979,

the Committi:~ on Prcfes~jonul Rei;pOl1ii.
biìity presented its recQm:n~i1d;it¡O:lE

t~ the convent~on in t::e form cf the
Cod-i ofPrcfe¡;s:cfllR~$ponsibH :tj, Er.-
fo!'cemsnt and D¡!cÎ:~linarv P¡-ccedureii,
Rnd lr;if:tisional Prai.ti;e Ol;jecti \'~I!,
whkh w~re adon~ed by the cori','enti:m,

The PtcsiÚnt r.-:ar~ed the J 985
cOmrniW!l to -i",view the (fX~t:ricnceli

I with the code du:-ing the time it was

'i in effect õlnd to evaluatE: its VOI'¡UUS

sections, Followin!r that cha.tge. the

committee Etudied the histo:'y of the
, ('oct\ò ir.1m its incí:p:icn iid cam!, ti: th~

I. cc!!~h:!don that, th;iUgh 6(Jund in prin-, cipl~, it shaulrj b~ rev¡ii\?d for bti:vity

tlnd ~larity, in addition, the cemmittee
eimibi¡iined Meciiatiol1 Procedures for
the menib~ri:l'ip in an effort to :'~sohtß

atnicably matters in d¡~Fute nri:;¡ntt
out of the Cùdl of Prof::s:1ìonal Con.

I d:ict, ar.dchønged th~titjeofthe Enforce.
.

II ment and Dìsciolinarv Procedulea toj Complaint Proc~¿~res:

,i II.

CODE OF PROFESSIONAL

, C01;Di:CT
i

'-- The Shorthand Repvrter ShaH;

N 1. Bii fair and jmpaH~a¡ to..ard
I i:a~h 'pardcipa~~ in all aspects of re-

I port~d proceedings.
2. Be al~rt to SituflticnA that B'ie

. conflcte of interp.st or that may givt"

II the appe9ranee of a (:\)hflicl of intr:ri:st.If f; tonf!i ct or a poten t:al CO.,ri¡ct

¡ arises, the lf~porti:r shall disclose that

I conflict or pctenti&l conflkt.
X, 3. Guard :iS'ainst ~9t only the fact

I;' 1i ut the appearance of impropriety.4. Presèrv~ thl eotiHdentiality and
I er.s'JrJ th(: Iií:Curity ofinforrr:ition. ('r2.J

i or w:-inen. l!nttu~ted to the reporter
! by 3:'1 or thl. parties in a pro-:~e¿ìng.

I 5. Be truthful 9:-d accurate when
I making publicstaterr:(:ntsor whericidver.
" tising therepúrter's qualifications or

i the ser\'ires provided,
I 6, Refrain, as iÌn uffcia.l r~porter.

I frem freelancf: r(lpc,rtinq act.ivil!:s tbt

I ¡i'~erfert' \\¡~h of!cial tÜit:es .!nd obliga.

tions.
7, Di:ti'r:nine (i:es ind~pcnd"!ìt:y.

f' I eX:;t'pt ,Úli:n e5ta~!iÚv:d by S~.lt\4ti: Or

Ìl ! ci;urt od~r, ent€!¡r;~ inio llO a:ire~.

! inl:nc~v.fithothl:rll:po!ter$ on~J:~ fees
....i t(:~nfl.Sl't'.
"iv 1:, Ma¡~:~,:ii!1 thE! ::ït!¡;rily of thE'

' r(.!....rtJ;..~ p:-t::t;'~5ion.

--...._-
7;: !~:;R.

PREA~iBLE

i
r
!

Ai a ~etSid!..th~ (err~mìtt~e h'¿:: ;J:-~M~
u!gat~d the mandatary Code or' p'rof:tà'
sional C~r.d.;.ct J~f:nìh2 the eth:i::.:
r~le.~loriship :ha pU=lHc. the b~rlCj)l a:id
th(t bar have a riS'ht tè ttxp~ct ft"~inc~e
rcp.ortt:r. They~etcut t~e to¡id1ict i1f
therepurte:- \.it~eii d~ûHng \'i'ith t::~
user :if ,'';H)Ott::i; ,!~("ice$ &nd tlCu,Uit
the u¡;et, ~E \\e!: at Liie (~port~r: \'ith

guic¡!lir.e~ l)~t~b¡j5h""à fer ;il'oÎ':;sI\Ìr.a:
b:h;.wicr. The S~and¡i!'ds I)fPrc-fes~ìQMI

Pra~tic~1 Or; the oLh~rh~l:id. .ara;~i:s

toward which every rep:Jrt~r ¡;r.o'.:i/l
strive. Rt:portura ~re urged to comply
with :hE' ~ti::idi:!"è$, ",.hili d:i ;iot ex-
hGu~t the moral .:nd ethical c(;T'Sidl:ri:.
lion:; witi'. whj(;Ìl the Teoo!'tet shtJl.ld
~úntor:n bùt providE: the fr~mework. rot
tha practice of I'~P(;¡"tjIlg. -

N~t (t\ery r;ituntíòna l'€f.h?rter n:t\Y
en(:O\.nter can be fcr~¡¡een, biit fundri-

nowntal .~thica! prln¡:jple:i are ii! wsys
pr~..¡:nt. By comp!yin¡; wÜ.h the Cnde

, Qf P.'ofessional Cttd~c:. tind Stün¿t;:'3i 'p . ' i t" . .
¡ vI . rC-le~;;!lJi:al ¡-!':,ct¡ce, repqrters mam.

! t!cin their prCf~l!Elcr. ~t the h:!%hest

I leveL.
,

ii.-. --

.,-..-.--~...--.;_..._--._-_......~

in cor.tjn'.;nk~d\':ë.:;::n ¡:rcgTi::.1"

. H. .A,;~;S( il: imprP:"l~g t:.e :.;;~ '

:ng prnfegs:l.:n 0)' :-:ått:~i;i~,t;:";ì:~ .':.
t~('lnal.stat~. G.nà\~Fi:~;;(:ciê'.t.!¿i: ..::-.

;, ¡ '. ti-,. 'd"" -, -to n ....a.; .' . ... '~....l:~ H!. ~ . ..onl.el .0"" '1'" ~)'.' ällJ.~ 4'
ë~rd3 fJI ~hb r~t'C.ttlr¡g. ¡:r~!fl~!i.cr:
. T CO(l....~,.at.. 1..I.:....¡.ø .~_"..~L; . ..'.....-,. . l.d, a..i. i..._ ..l;,iCi-

bar ro.t- ttE..!.~p~~'it;m~rj:fj¡~r.'2 .:.
j~,tr9.~h'lr, ui r4:i-tii~e.

.1.C'Joplratft \'dthq~Zl'.:.~a?;';
tl55!~t.ant:e fi¡';"t:~14a~:~.:-~;'r:'., "
ic~~¡~.~:-...icl*~ to. fht:~!it.:,¿!:~ .
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KEITH M. BAKER

RICHARD M. BUTLER
w. CHARLES CAMPBELL

CHRISTOPHER CI.RK
HERBERT CORDON DAVIS
SARAH B. DUNCAN
MARY S. FENLON
CEORCE ANN HARPOLE
LAURA D. HEARD
RONALD ,. JOHNSON
REBA BENNETT KENNEDY

PHIL STEVEN KOSUB

GARY w, MAYTON
J. KEN NUNLEY
SUSAN SHANK PATTERSON

JUDlrH L RAMSEY

SAVANNAH L ROBINSON
~JARC J. SCHNALL.
LUTHER H. SOULES II "

WILLIAM T. SULLIVAN
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SOULES S WALLACE
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SAN ANTONIO, TEXA 78205-2230

(512) 224-9144

SAN ANTONIO

(512) 224-7073

AUSTI N

(512) 327-4105

WRITER'SDIFlECT OI..L NUMBER:

July 18, 1989

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Re: Proposed Changes to Rule 206
Texas RUles of Civil Procedure

Dear Biii:

EnClosed herewith please .find a copy of a letter I received
from R. Gary Stephens. Please be prepared to report on this
matter at our next SCAC meeting. I wiii include the matter on
our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSITI/hjh
EnClosure
cc: Justice Nathan Hecht

Honorable David Peeples

H. SOULES III

AUSTIN, TEX...S OFFICE: BARTON OAKS PlAZA LWO, SUITE 315

901 MoP,c EXPRESSWAY SOUTH, AUSTIN, TEXAS 78746
(5J2) 328'5511

CORPUS CHRISTI, TEXA OFFCE: THE 600 BUllDINC. SUITE 1201

GOO LEOPARD STREET. CORPUS CHRISTI, TEXAs 78473
(512) 88.3-7501

TEXA BOARD OF lECAl SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW

· BOARD CERTIFIED CIVIL APPELlATE lAW
. BOARD CERTIFIED COMMERCIAL AND
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Certification by Officer; Exhibits; Copies; Notice
of Delivery

1. Certif ication. The officer sl

TRCP 206.

deposition transcript a certificate du¡

which shall state the following:
-.--.,

(i) (No chang.e.)

(ii) (No change.)

(iii) (No change.)

(iv) (No change.)

(v) (No change.)

(vi) (No change.)

(vii) that the original depói:.1\,.1Vll \,'i-cin:scripL, or a

copy thereof in event the original was not returned to the

off icer, together with copies of all exhibits, Wø.~ / sAØ~týØtø~

øt /Øø.t~ØsA I tJi 1ø./~Ø~t~ø.tsA I~tø~øt~ý lø.sAsAtØ~~ØsA Iwtø.~~Øt J /ØØtttf

ttØ~/wtt~/tøt~týJ/tørtøt~t/tøçg~Ø~tØsAl /tø (is in the possession

and custody of) the .attorney or party who asked the first

question appearing in the transcript for safekeeping and use

at trial;
(viii) (No change.)

2 . Delivery. (No change.)

3. Exhibits. (No change.)

4. (No change.)

5. Copies. (No change.)

6. Notice of Delivery. (No change.)

d: Iscac/rule206.doc
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TRCP 206. certification by Officer; Exhibits; Copies; Notice
of Delivery

1. certification. The officer shall attach as part of the

deposition transcript a certificate duly sworn by such officer

which shall state the following:

(i) (No change.)

(ii) (No change.)

(iii) (No change.)

(iv) (No change.)

(v) (No change.)

(vi) (No change.)

(vii) that the original deposition transcript, or a

copy thereof in event the original was not returned to the

officer, together with copies of all exhibits, WØ~/sAØ~týØtørf

øt /rtø.t~ØsA I tJi /ø./~Ø~t~ø.tsA /~tØ~Øt~11ø.sAsAtØ~~ØsA Iwtø.~~Øt J /ØØtttf

ttØsA/wtt~/tøt~tJi/tørtøt~t/tøçg~Ø~tØsAlltØ (is in the possession

and custody of) the attorney or party who asked the first

question appearing in the transcript for safekeeping and use

at triai;
(viii) (No change.)

2 . Delivery. (No change.)

3. Exhibits. (No change.)

4. (No change.)

5. Copies. (No change.)

6. Notice of Delivery. (NO change.)

00 i 41
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TRCP 248. Jury Cases

When a jury has been demanded, questions of law, motions,

exceptions to pleadings, ØtØI (and other unresolved pendinq

matters) , shall, as far as practicable, be heard and determined

by the court before t~Ø/sAø.ý/sAØ~ttñJtø.tø~/tøt the trial rcomínences),

and jurors shall be summoned to appear on the day' so designated.

(COMMENT TO 1990 CHANGE: To provide a mechanism. in both bench

trials prior to the start of evidence 'and jury trials prior to

iury selection. and in both individual and central docket courts.

to seek and obtain rulinqs on matters of law. evdience ~ and

procedure affecting the trial.)

o 0 ! 42 d: (åscac(årule2 4 8 . doc
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HERBERT GORDON DAVIS
SARAH B. QUNCAN
MARY S. FENLON
GEORGE ANN HARPOLE
LAURAD. HEARD
RONALD I. JOHNSON
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PHIL STEVEN KOSUB

GARY W. MAYTON
I. KEN NUNLEY
SUSAN SHANK PAlTERSON
IUDITH L RAMSEY
SAVANNAH L ROBINSON
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AUSTIN

(512) 327-4105

WRITER.S DIRECT DtA.L NUMBER:

(512) 299-5434

July 24, 19.89

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
LUbboCk, Texas 79409

Re: Tex. R. civ. P. 248

Dear Hadley:

Enclosed herewith please find a redlined version of
Please be prepared to report on these matters at our

meeting. I will include the matter on our next agenda.

TRCP
next248.

SCAC

As always, thank you for your keen
of the Advisory Committee. the business

III
LHSIIl/hjh
Enclosure
cc: Honorable Nathan L. Hecht

Honorable David Peeples

OO! 43
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CACKOWSKI & MURRAY
ATTORNEYS AT LAW

708 Rio Grande
P.O, Box 200

Austin. Texas 78768-200
(512) 469-9603

--

July 24, 1989

Mr. Luther H. Soules
Sou.les, Wallace
175 East Houston
San. Antonio, Texas 78205 ¿J
Dear Mr. Soules:

Enclosed please find Mr. Murray IS memorandum on date
conflicts arising from the appeal of a judgment of a case
tried to the court.

COM: hs
Enclosure
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MEMORADUM

To: Luther H. Soules

RE: Date conflictsarisinq from the appeal of a jUdgment of a
case tried to the court.

1. After judgment is rendered in a case tried to the court,
and upon request, the trial court is required to file its
findings of fact and conclusions of law within thirty
days after the judgment is signed (Rule 297, T.R.C.P.).
However, if the judge fails to 

file its findings andconclusions within the thirty .day period, the requesting
attorney must, within five days of the last day to file
the findings and conclusions, present to the jUdge .a
reminder that the findings and conclusions have not been
filed (Rule 297, T.R.C.P.). The judge then has an
additional five days after the reminder to issue the
findings and conclusions (Rule 297, T.R.C.P.). (What
happens if the jUdge fails to file thef:indings and
conclusions within this extension period is not clear,
but is not relevant to this problem.)

2. The Cost Bond on appeal is also due thirty days after the
jUdgment is signed, if no motion for a new trial is filed
(Rule 41 (a) (1) T.R.A.P.). This rule is jurisdictional;
however, the time for filing the cost bond may be
extended an additional fifteen days upon filing the bond
and a motion is filed in the appellate court 

reasonableexplaining the need for the extension. (Rule 41(a) (2),
T .R. A . P. )

3. A motion for a new trial must also be filed within thirty
days after the jUdgment is signed (RUle 329b (a) ,
T. R. C. P.) and must be amended within the same thirty day
period (Rule 329b(b), T.R.C.P.). The motion must be
clear and avoid generalities and must specifically
address the rUling of the court complained of (Rules 321
and 322, T. R . C. P. ) .

4. All of this means that the trial court can delay filing
its findings and conclusions until after the cost bond
and motion for a new trial are due, wi th no adverse
consequences.

5. None of this woUld normally be a problem, since there is
no longer a requirement to file a motion for a new trial
as a prerequisite to an appeal and failure to file a
motion fo.r a new trial, in a case tried to the co;yr'b"
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does not waive any points to be relied on, on appeal
'(Rule 324, T.R.C.P.). One could, normally, either file a
motion for a new trial alleging that some rUling on a
procedural or evidentiary point was erroneous and "buy
time" to perfect the appeal until after the trial Court
issues its finding£; and conclusions O:r simply file the
cost bond and perfect the appeal 

prior to receiving thetrial court's reasons for issuing its judgment.

6. The problem, though, arises when these rules are read in
the light of RUle 13, T.R.C.P., which reads, in relevant
part,

The signature of attorneys or parties
constitute a certificate by them that they
have read the pleadings, motion, or otherpaper; that to - the best of their
knOWledge, information and belief formed
after reasonable incriry the instruent is
not groundless and brought in bad faith or
groundless and brought for the purpose 

Ofharassment.

Sanctions under this rule are mandatory.

7. The problem arises, as it did in 

the case that I wasinvolved .in, when the trial court does not issue its
findings and conclusions until after the thirty day
periOd has run. To file a motion for a new trial simply
to "bUY time" before one has reviewed the findings and
conclusions, runs too close to 

"bad faith", and would bedifficult, at best, to sustain the burden of "reasonable
inquiry. " The same prOblem occurs if one files a cost
bond to perfect the appeal. I truly am at a loss to
determine how one meets the requirement 

of "reasonableinquiry" and lack of "bad fai th" if one is faced with a
jUdgment that recites only that one party is entitled to
jUdgment against the other party or, as occurred in my
case, a basic "take nothing" jUdgment was rendered,
wi thout any reasons therefore.

8. My SOlution, when faced with this dilemma, was to wait
Until after the trial court had issued its findings and
conclusions, file the cost bond, 

and file a motion forextension of time to file the cost bond within the
fifteen day grace periOd, alleging as the grounds for the
motion that as counsel I had not been able to adequately

2
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make the reasonable inquiry to determine if ~~\ ~~~Eæ1 was
.justified without the .findings and concl~$i~~e

9. The Supreme Court, in the Garcia v. Ka~' I!ai:ia;~"J :Lim..
opinion, handed down a week or so ago, bei~ ~~~ ~~a~ i
had done constituted a "mistake Of law,ll i.ntfe.iririing;' t:l:tt
such a mistake constituted negligence _, m~' wart,,, Jhmt
that such a mistake constituted a reason~1e e~ila~~~.~~
and that the extension should have be-eml g;.adtaBJ almtd.
remanded the case. I should add that tle ~):irrd:ø1T d1i
not address the Rule 13 prOblem nor sQ::e wlbarl il
procedure was that I should have followedm

10. Of course, a finding of attorney ne(J'Jl.il.gel'~ ôy ttlhiSi
Supreme Court, would open up the attorney to æ ~~~~liï~y
claim by the client.

11. SOLUTION: My recommended solution the u 'lQ) maiea.
motion for a new trial and the filing of a c~ ~ dWafter the trial court is required to file .ii.b ífJl~
and conclusions. The easiest way would be m ~ 1t
motion for a new trial and cost 

bond due 'tØi Jì,e ff:iJLeiseventY-five days after the jUdgment is si~ec.. lm
rationale for this is that the jUdge initiall.y ltas 1tll:lrty
days to file its findings and conclusions. Xf 'lIl icømr't
does not do so, the party requesting has am ~ïtiome
five days to give the court notice of the faii~ .tt~ ffii
the findings and conclusions. The trial court ~~ ~
an additional five days to file its initial f.indimq~ ~
conclusions. If ei ther party desires that t: ar
issue additional findings, that party has five ~~~ ~the date of the issuance of the initial fiii~ am
conclusions to request additional finddL1!~ êUd
conclusions and the court has five days to :~ 1bthat request. The total of this time is fifty ~ :lJr
the date of jUdgment. This would màke the mot~ f~~ a
new trial and/or the cost bond due twenty-five. ~ æ~all action on the ,findings and conclusions ~ -we
expired. The other solution is to make the II.f. før a
new trial and the cost bond due twentY-five (or itæJta')days after the trial court's issuance of its ~~
findings and conclusions. I do not believe that ~~_
five or thirty days is an inordinately long 'de::a: .a
would certainly make a motion for a new ~iæ~ mO~é
meaningful than the present timetable allows.

3
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12. One other matter in this' area that presents a definite
and substantial pitfall is the requirement ,

If the trial judge shall fail so to file
them (findings and conClusions), the party
so demanding, in order to complain of the
failure, shall,' i.n writing, within five
days after such date, call the omission to
the attention of the judge ... (Rule 297,
T.R.C.P.)

This requires that the reminder must be presented to the
jUdge, personally, otherwise the appellant waives the
findings and conclusions and all presumptions in favor
of the jUdgment are sustained, effectively precluding an
meaningful appeal. Filing the reminder with the clerk of
court is not enough (Zaruba v. Zaruba, 498 S.W.2d695,.
697-69à (Tex. Civ. App. - Corpus Christi 1973, dis.)).
In the ca.se that I was involved in, the judge rides
cir.cuit in south Texas. Therefore,. to present this to
the judge required that I first locate him and then take
a full day to go to the courthouse he was holding court
in (Sinton) and wait until he was on a break' to present.
the reminder~ An onerous burden,. at best. The cost to
the client to present this "reminder" to the judge was
also considerable. I am not sure what would have
happened if the judge had been on vacation or ill or
simply not around. I guess that the client would have
lost his appeal. I somehow feel that this rule is an
anomaly and that a party should not be put at risk tolose his right to appeal on so tenuous a ground as
failing to personally remind a trial judge of his dutiesto issue findings and conclusions within five days of
when he was supposed to have done issued them.

13. Rule 297, T.R.C.P., is especially onerous given the
normal practice in Texas courts, which is that counsel
for the prevailing party normally prepares the findings
and conclusions for the jUdge. The prevailing party is
unreasonably and unfairly benefitted if his counsel is
able to delay preparing the findings and conclusions for
the jUdge'S signature past the requisite deadlines. A
fairer system then would seem to be that after the
initial thirty days has expired, the burden shifts to the
party attempting to sustain the jUdgment, to obtain
findings and conclusions. This could be accomplishec: in
one of several ways but the easiest method would be to
amend the rule to allow either party to bring the failure
to file findings and conclusions after thirty days to the
attention of the trial court, but eliminate, by rule, the

4
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presumption in favor of the judgment if no findings and
conclusions have been filed. This would simply mean that
without findings and conclusions, the jUdgment must stand
or fallon the record, without any appellate presumption
as to its validity.

I regret that the time constraints and my normal practice
have not allowed me to do a more extensive and formal legal
memorandum on this subject; however, I have given you the
benefit of my analysis of the problems and my proposed
solutions. If you have any questions or need additional
information please feel free to give me a call.

CACKOWSKI & MURRY
708 Rio Grande
P.o. Box 2006
Austin, Texas 78768
512-469-9603

WM: cdm
soules. mem
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July 27, 1989

Professor J. Hadley Edgar
Texas Tech University
School of Law
P.O. Box 4030
Lubbock, Texas 79409

Re: Tex. R. civ. P. 296

Dear Hadley:

Enclosed herewith please find a copy of a letter from W.
Michael Murray regarding TRCP 296. Please be prepared to report
on these matters at our next SCAC meeting. I will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee..

'LHSIII/hjh
Enclosure
cc: Honorable Nathan L. Hecht

Honorable David Pe.eples

AUSTIN, TEXAS OFFICE: BARTON OAKS PLAZA TWO, SUITE 315
901 MoP..c EXPRESSWAy SOUTH, AUSTIN, TEXA 78746
(512) 328-5511

" CORPUS CHRISTI, TEXAS OFFICE: THE 600 BUILDING. SUITE 1201

600 LEOPARD STREET, CORPUS CHRISTI, TEXAS 78473
(512) 883-7501

TEXA BOARD OF LEGAL SPECIALIZATION
t BOARD CERTIFIED CIVIL TRIAL LAW
. BOARD CERTIFIED CIVIL APPELlTE LAW
. BOARD CERTIFIED COMMERCIAL AND

RESIDENTIAL REAL EsTATE LAW00 i 50



Rule 329. Motion for New Trial on Judgment Following Citation
by Publication

In cases in which judgment has been rendered on service of
process by publication, when the defendant has not appeared in
person or by attorney of his own select ion:

(a) The court may grant a new trial upon petition of thedefendant showing good cause, supported by affidavi t, filed
wi thin two years such after judgment was signed. The parties adversely
interes ted in such judgment shall be ci ted as in other cases.

(b) Execution of such judgment shall not be suspended unless
the party applying therefor shall' give a good and sufficient bond
payable to the plaintiff in the judgment, in an amount fixed in .~,
accordance with Appellate Rule 47 relating to supersedeas bonds,
to be approved by the clerk, and condi tioned that tne party wil i
prosecute his petition for new trial to effect and will perfort
such judgment .as may be rendered by the court should its dec-.
cision be against him.

(c) If property has been sold under the judgment and execu-
tion before the process was suspended, the defendant shall not
recover the property so sold, but shall have judgment agains t the
plaint iff in the judgment for the proceeds of such sale.

II (d) If an interes t in property has been leased under the

judgment, before the process was suspended, the d-efendant shal i
not be allowed to rescind the lease, but shall have judgment
a ains t the laintiff for the roceeds resultin from tl:e lease
o such interest.

(e) If the motion is filed more than thirty days after the
judgment was signed, the time period shall be computed pursuant
to Rule 306a(7).

o;qi ~ i
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LUTHER H. SOULES III
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A PROFESSJONAL CORPOMTJON

KENNETH W. ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

CHRISTOPHER CLARK
ROBERT E. ETLINCER
MARY S. FENLON
PETER F. GAZDA

LAUM D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L MMSEY
SUSAN SHANK PATTRSON
LUTHERH. SOULES III

TENTH FLOOR

REPUBLIC OF TEXA PLAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE I. FACAN

ASSOCIATED COUNSEL

TELECOPIER

(512) 224~7073

August 31, 1988

Mr. Harry Tindall
Tindall' & Foster
2801 Texas commerce Tower
Houston, Texas 77002

Re: Tex. R. Civ. p. 329

Dear Mr. Tindall:

Enclosed herewith please find
f rom Skipper Lay regarding Rule
report on this matter at our next
the matter on our next agenda.

a copy ofa letter I received
329. Please be prepared to
SCAC meeting. I will include

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
cc: Honorable William W. Kilgarlin

Mr. Skipper Lay
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SKIPPER LAy'
WILLIA¡, DAVID COFP'EY m"

A'i-OR.,£EYS AT LAw

SUITE 1000
400 WEST 15'. STREET

AUSTIN, TE~S 76701-647

.' ; .", - ' ',..i-(J ~ ,t-' ..'¿j ( ¡. .C~ lt 'I'u:
o ,. I c;~ 1":7¥- ,J-:jt.

.l!. I?-~~
LAY & COFFEY

A. PROFESSIONAL CORPORATION'

TELEPHONE
.13121 474-6336

CARTER C. RUSH F ACSI¡,ILE
(3121 469-0123

Mr. Robert W. Fuller
Cotton, Bledsoe, Tighe
Attorneys at Law
Sui te 300
United Bank Building
500 Wes t Illinois
Midland, TX 79701

~~'~~~::.:'~;:;;;:~ I 'H
August 16, 198:;lf ~ Q

-t ~-
& Daws on

RE: Proposed "Fuller-Cummings" Amendments
to Statute and Texas Rules of CivilProcedure

Dear Bob:

Thank you for your submittal of July 28, 1988, a copy of
which was sent to me. We have now placed your proposed amendment
to the Texas Civil Practice & Remedies Code §64.091 with the
State Bar, hopefully for inclusion in the State Bar legislation
package.

As I understand your submittal, you actually submitted a pro-
posed revis ion to the Texas Civil Practice & Remedies Code, and
also to Rule 329 of the Texas Rules of Civil Procedure. The
scope- of the Oil, Gas & Mineral Law Section i swork this year
involved statutory revisions and revisions or amendments' 

to rulesfor consistency with the statutes. As we re.ad your proposed
addition to Rule 329, it has no connection with your submission
for revis ion of the Texas Civil Pract ice & Remedi es Code.

Therefore we return
concerning Rule 329, and
to submi t this propos ed
Advisory Committee. A
bers hip (valid at leas t
this letter.

to you the materials you submi tted
the proposed addition. We encourage you
revision directly to the Supreme Court
copy of the lis ting of commi ttee mem-
through June 1, 19881,is enclosed with

00153
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Mr. Robert W.. Cummings
Augus t 1 5, 1 9 88
P ag e' 2

In addi tion, I am sending some slightly different wording to
your Rules amendment than you previously submi tted. Accordingly,
you may -do with them as you see fit.

- Thank you again for your submittal of the .statutory revision
materials.

Sincerely yours,

LAY & COFFEY, P.C.

SLI fdw
Enclosure
cc: Mr. Jan E. Rehler

Chairman
Oil, Gas & Mineral Låw Section
Feferman & Rehler
P. O. Box 23041
Corpus Christi, TX 78403.

Mr. Philip M. Hall
Prichard, Peeler, Hatch, Cartwright,

Hall & Kratzig
Attorneys at Law
Sui te 1500 Texas Commerce Plaza
Corpus Christi, TX 78470

,l4r. Jon R. Ray
Cox .& Smi th
Attorneys at Law
600 National Bank of Commerce Building
San Antonio, TX 78205

Mr. Luther H. Soules, III
Chairman
Supreme Court Advisory Committees
Soules, Reed & Butts
Attorneys, at Law
800 Milam Building
San Antonio, TX 78205
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Purpose:

THE SUPREME COURT ADVISORY COMMITTEE

To advise the Supreme Court on proposed changes in
the Texas Rules of Civil Procedure.

MEMBERSHIP
SUPREME COURT ADVISORY COMMITTEE

Terms 1/1/85 to 1/1/91
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San Antonio 7820$

Gilbert T. Adams, Jr.
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RUle 329c Motions to Set Aside Default JUdgments

Rule 329b an4 the fOllowinq rule shall be the excluSive rule.

applicable to ~otions for new trial 4esigñe4 to effect the setting

aside of a default jUd~ent:

(a) 'le~otion ~ust be suPporte4 by a.ffi4avit testiinny

alleging facts within the perSOnal 

knowledge of the
affiant reflecting that the default was not intentional

or the result of conscious indifference; that the movant

has a meritorious defense to the action; and that

setting aside the default wiii not pre; udice the

,,nonmovant except by depri ~

jUd~ent;
(b) The trial Court can requi~

new trial on any just tei:

and Rule 329b; and. the tr:
on the inotion for new tri4

or the nonmovant, but the

,shall have no effect on t~

affidavits filed prior to I
(c) The ~ovant's affi4avit test~ony ~y be controverte4.by

affidavits (Which, for the purposes of this 

rule,constitute evidence if filed prior to the hearing)

reflecting personal knowledge of relevant facts or by

other evidence Of facts which would be admissible at

trial under the Rules of EVidence, but the filing of

opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;

t . ",
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RUle 329c Motions to Set Aside Default JUdqments

nUl$ 329b and tb$ followinq rule shall be tbe $xolusiv$ rul$'

apPlioabie to motions for n$W trial d$sig,ed to eff$ot the settin~

aside Of a default jUdgment:

eal ~be motion mUst be supported b~ effidavit t$stimony

alleging facts within the personal knowledge of the

affiant reflecting that the default was not intentional

or the result of conscious indifference; that the movant

has a meritorious defense to the action; and that

(b)

setting aside the default wiii not prejUdice the

nonmovantexcept by depriving him of the default

jUdgment;

The trial court can require a hearing on the motion for

new trial on any just terms consistent with this rule

and Rule 329b; and.the trial court must hOld a hearing

on the motion for new trial if requested by the movant

or the nonmovant, but the mere holding of a hearing

shall have no effect on the evidentiary value of

affidavits filed prior to thehea.ring;

~be movant's affidavit testimony may be oontrOVertedbY

affidavits (which, for the purposes Of this rule,

constitute evidence if filed prior to the hearing)

reflecting personal knowledge of relevant facts or by

other evidence of facts which would be admissible at

trial under the RUles of EVidence, but the filing of

opposing affidavits shall 

not be a prerequisite to the
introduction of evidence at the hearing;

(c)

I O~O t-51
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McCAMISH, INGRAM, MARTIN & BROWN
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175 E. HOUSTON
SAN ANTONIO, TEXAS 78205

(512) 225.5500
TELEX 9108711104

TELECOPIER (512)225-1283

5!50 MBANK TOWER
221 WEST 6TH STREET
AUSTIN. TEXAS 78701

(SI2) 474-6!57!5
TELECOPJER (!512) 474-1388

January 6, 1987

MS. Holly Halfacre
State Bar of Texas
800 Milam BUilding
Austin, Texas 78705

Dear Ms. Halfacre:

~.~
SUJTE915

WATERGATE SiX HUNDRED BUILOIN.
WASHINGTON,O.C.20037

rt (202) 337-7900
/;, 'Of) TELECOF'IEFl (202) 33B-1299

l/I )

I / _drh fl ÇJ¿

rtý1'1
'l~~

Enclosed is a copy of an article which' wiii be Published in
the Baylor Law Review next month with the title "Default
Judgments: Procedure ( s) for Alleging or Controverting Facts onthe Conscious Indifference Issue." The article concerns a
proposed new rule of civil procedure which, for your convenience,
I have copied and placed at the front of the article. I would
appreciate it if you would submit the rule and the article to the
State Bar 1 s Advisory Coroi ttee on the Rules of Procedure for their
consideration.

Thank you for your cooperation in this matter.

tru~iy s,

',.ól1 ~
ron L. a on

ALJ: tes

Enclosures
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January 18, 1988

Mr. Harry t. Tindall
Tindall & Foster
2801 Texas Commerce Tower
Houston, Texas 77002

RE: RUle 329b

Dear Harry:

Enclòsed herewith pleas~! find a copy of a letter I received
from Aaron L. Jackson regarding Rule 329b. Please review this
matter and be prepareà to speak on same at our .next committee
meeting. I åm inClUding samø on our agenda.

LHSIIl/hjh
Enc losure
cc: Mr. Aaron L. Jackson

Justice James P. Wallace

Very truly yours,

~if~~1¿k(~LES III/
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In any case involving an appeal from a default jUdgment,

appellate courts slavishly cite the three-pronged test from

Craddock v. Sunshine Bus Lines, Inc., 1 as lithe guiding rule or

principle which trial courtsaré to follow in determining whether

to grant a motion for new trial.1i2 According to that test, a

default judgment should be set aside if (1) failure of the

defendant to answe.r before judgment was not intentional or the

resul t of conscious indifference; (2) the motion for new trial
sets up a meritorious defense to the plaintiff's cause(s) of

action; and (3) setting aside the default judgment will not cause

delay or otherwise prejudice the plaintiff. 3

Despite the unanimity on the substance of the Craddock test,

however, reported appellate court decisions reflect different
beliefs about the procedure(s) the advocate must use in various

contexts to comply with the test or to demonstrate the movant's

noncompliance with it. In particular, no consensus seems to exist

among appellate courts concerning the proper procedure for

controverting facts alleged by the defaulting party in an attempt

to show that the default was not intentional or the result of

conscious indifference.
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holds a hearing on the motion for new tria115 If the movant

submits affidavits which meet all the requirements of the Craddock

test, are those affidavits sufficient to defeat the default

jUdgment even if they are controverted16

In an attempt to describe for the practitioner the proper

procedure for showing or disputing that the failure to answer was

intentional or the result of conscious indifference, this article

offers two things:

1. An analysis of case law before and after the Suprem~

-Court i s watershe~ aecision in strackbein v. Prewitt; 7
and

2. A new rule of civil procedure designed to elucidate in

detail the proper procedures for defending and opposing

default judgment~ before the trial court.

Strackbein
¡

In Strackbein v. Prew.i.tt, supra, the Supreme Court 

reversed a
default jUdgment upheld 

by the San Antonio Court of Appeals. The

trial court refused to set the judgment aside after a hearing in

which the defaulting party presented oral argument on his motion

for new trial. Neither th~ movant nor the nonmovant made a record

of the hearing; 8 so, when the case came to th~ appellate courts,

the record contained only the uncontroverted affidavits of the

movant. Accordingly, the Supreme Court held:

Where factual allegations in a movant i s affidavit are not
controverted, a conscious indifference question must be
determined ,in the same manner as a claim Of meritorious
defense. It is suffiaient that the movant i s motion and
affidavit set forth facts which, if true, would negate
intentional or consciously indifferent conduct. 9

00162
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The supreme Court does not say in this passage (or anywhere else

in the opinion) that the nonmovant must controvert the movant' s

affidavits by filing controverting affidavits as opposed to other

types of controverting evidence. Both the Supreme Court opinion

in Strackbein, and the Supreme 'Court file in the case, indicate

that the nonmovant had made no attempt of any kind to controvert

the movant. s affidavits .10

Taken alone outside the context of the particular facts in

Strackbein , however, this language can support such abroad

reading of Strackbein that neither an evidentiary hearing nor

controverting affidavits can defeat a motion supported by

affidavit testimony indicatinq an absence of conscious

indifference. See, southland Paint v. Thousand Oaks Racket

Club. 
12

After Strackbein: Southland

In Southland, the movant requested a hearing on the motion

for new trial. Because Strackbein did not require the hearing

simply because the nonmovant had filed conclusory affidavits

00 l 63
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opposing the movants, and the opposing affidavits contained no

facts about the events leading 'up to the default, the hearing need

not have been requested for evidentiary reasons. Instead, the

hearing simply could have given Southland an oral opportunity to

persuade Judge, Rivera to sèt aside the default jUdgment if the

written motion for new trial had not persuaded him on its own.

A record on the proceedings in the hearing was presented to

the appellate court. The record reflects that the nonmovant

presented live testimony . The movant argued this testimony did

not controvert the affidavit testimony supporting the motion for

new trial because the testimony did not come from someone with ,

personal knowledge of facts leading to the default, .and because

the evidence was in the form of an opinion grounded upon an

erroneous definition of cònscious indifference. The San Antonio

court i s maj ority opinion in: Southland does not explicitly rej ect
or accept the movant i s argUment in this regard. Instead, the

court, citing Strackbein, simply broadly held that the movant IS

affidavits met the Craddock test and, therefore, the default had

to be reversed.

Neither the maj ority nor the dissenting opinion in Southland

addresses the effect of the nonmovantl.s affidavits or testimony.

According to the weight of authority , the nonmovant i s affidavits

and testimony may have been irrelevant because neither

controverted the facts leading up to the default, as alleged in

the movant i s affidavits. Because the San Antonio court does not

make this clear in its opinion in Southland, however, the opinion

could be read to support an arguent that, once the movant files

a~fidavit testimony which, if true, meets the Craddock test,

- 4 -
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controverting evidence of any kind, even on the conscious

indifference issue, is irrelevant, and the trial court must grant

the motion for new trial.

In dissent in Southland, Chief Justice Cadena also did not

mention the issue of controv~rting evidence. Instead, the Chief

Justice opined that because the movant presented no testimony at

the hearing, it had failed to discharge the burden it was required

to bear to .get the default set aside. 
13 This dissent reflects a

broad reading of Reedy Co., Inc 6 v. Garnsey, 14 according to which

the movant i s affidavits automatically become insufficient (become

nonevidence) to support a motion for new trial upon request by the

nonmovant for a h~aring on the motion.

On May .13, 1987, the Supreme Court ruled that the San Antonio

court had committed no reversible error in Southland. In so

doing, the Supreme Court left st~anding the San Antonio i s court
broad language interpreting Strackbein, according to which

controverting evidence of any kind is irrelevant as long as the

movant files an affidavit which meets the requirements of
Craddock. 15

After Strackbein: Barber

In Peoples Sav.and Loan Ass In v. Barber,16 the San Antonio

court offered another interpretation of Strackbein which may

create problems for the practitioner. The proc~dural history of

Barber provides a good introduction to the problems. The movant

requested a hearing on the motion for new trial and called its own

affiants live to supplement their affidavit testimony. The

nonmovant filed a reply to the motion for new trial, but did not

offer and could not have offered affidavits to controvert the
0016.5
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factual allegations of the movant's affiants. The nonmovant' s

inability in this regard may not havebeensiqnificant at the time

because the movant's affidavits seemed fatally deficient on the

meritorious defense issue17 (as pointed out in the reply to the

motion for new trial). is At the time, Strackbein did not appear

to require the filing of counter-affidavits before the nonmovant

could take advantaqeof any controvertinq testimony elicited
during cross-examination of the affiants at the hearing.

At the hearinq, the nonmvant did eiicit from the affiants

testimony which contradicted their affidavit testimony. For

example, as one of the excuses for the default, one of the

movant's witnesses testifi~d that, in a telephone aonyersatiori

designed to notify him that the movant had been served with

citation, hé mistakenly thought he was being told only about a

letter that had been previously sent by Mr. Barber. 19 This

testimony impeached the witness' affidavit in which he admitted

under oath that, on the oc.ssion in question, he was actually

advised that the movant had been served with court papers

concerning Mr. Barber's suit.20

During cross-examination, the trial court also asked

questions of the impeached witness, questions which the witness

avoided. The trial court denied the motion for new trial, and thei

movant appealed.

The San Antonio court, in an opinion by Justice Chapa, took a

broad view of Strackbein and reversed the default judgment. The

court held:

Barber filed no controverting affidavits to the motion for
new trial . .. . Since Barber filed no controverting
affidavits, the trial court could only look to the record

00166 - 6 -



before him at that time which included the motion for new
trial and the attached affidavits . . . .21

* * *

Barber asserts that we should consider the evidence adduced
at the evidentiary hearing (of which the court had a record)
on the motion for new trial in reviewing the trial court's
denial of the motion . . . . The Supreme Court, faced with
the same contention (sic), held:

Finally, Strackbein contends that if the trial court
conducts a hearinq on a defaultinq defendant's motion
for new trial the appellate court should not substitute
its discretion for that of the trial court. The issue
is not one of which court's discretion shall prevail.
Rather, it is a matter of the appellate court reviewing
the acts of the trial court to determine if a mistake of
law was made. The law of the instant case is set out; in
Craddock. That law requires the trial court to test the
motion for new trial and the accompanying affidavits
against the requirements of craddock. If the motion and
affidavi ts meet those requirements, a new trial should
be granted. 22

(Emphasis added.)

The San Antonio court's holding in Barber creates at least

the following problems for the practitioner in this area:

1. For the first time it seems to require that the

nonmovant file controvertinq affidavits as a

prerequisite for the introduction of other controverting

evidence;

2. If for whatever reason, controverting or opposing

affidavits are not available to the nonmovant, cross-

examination testimony of the movant's affiants

themselves cannot be considered by the trial court on

the conscious indifference issue ; and

3. If controverting or opposing affidavits are not

available to the nonmovant, he has no way to defend the

OO! G 7
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default against an artfully worded, but false movant's

affidavit.
Under most circumstances, as was true in Barber, the

allegations made in the supporting affidavits as to intent or

conscious indifference are wholly within the knowledge of the

affiant(s) and concern facts which cannot be known personally to

the nonmovant. For example, in Barber, to explain the default,

the movant re.lied solely upon evidence of a telephone conversation

dui:ing which a misund~rstanding allegedly arose that resulted in

the default. The only witnesses to this alleged telep):one

conversation were the two participants in it, and they were the

only affiants offered in support of the motion for new trial. 23

In the Barber situation, which experience. .has shown to be

typical, the nonmovant can test the movants' PrOQf only by øross-

examining the affiant(s)r~garding the truthor\falsity of the
facts alleged in affidavit testimonY. Ac:cor4irig.to t):e San

Antonio court's b.olding. in Barber ,a.nonmovant..iseffeçtively

deprived Of his right to cross..examine .the mOY'an¡Ç'sattl.ant$ in

the vast majority of default jUdgment.case$. In those cases, the

nonmovant is left completely to the mercy of the affiants'

conscience or lack thereof.

Of course, in the motion for. .rehearingand i:tl.the appll.øation

for writ of error in Barber, the nonmovantaJ:ÇJed that the live

cross-examination testimony from the .affiants . themselves did
controvert their affidavits; that the court did have before it a

record of the controverting evidence; that the appellate courts in

Strackbein did not have such a record; that the nonmovanthad

offered no controverting evidence of any kind in strackbein;24
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that, accordingly, Strackbein was not in point; ànd that the

absence o.f controverting affidavits was irrelevant. At least

three members' of the Supreme Court agreed with these arguents

when they granted the application for writ of error on October 7,

1987. Because the application was later withdrawn by agreement as

a result of the settlement, hówever, the Supreme Court did not

have a chance to address intermediate appellate _ court

interpretations of the opinion in Strackbein.

If the Supreme Court had addressed the issues in Barber, it

could have defended the following rules:

1. The nonmovant must controvert the movant's affidavits on

the issue of conscious indifference; otherwise, they are

taken as true; 25

2. The nonmovant can controvert the movant's affidavits on

the conscious indifference issue either by filing

affidavits, or by adducing testimony live at a hearing

as long as either contradicts the facts alleged by the

movant's affidavits 01'1, the conscious indifference

issue;26
3 · The controverting evidence, if any, must be incorporated

in the record presented to the appellate court;

otherwise, the appellate courts will accept the movant l s

affidavits as true. 27

4. An "evidentiary" hearing has no effect on the movant l s

affidavits if no evidence is presented at the hearing to

controvert the facts alleged in the affidavits on the

conscious indifference issue;28

00169

- 9 -



5. If the movant's affidavits are controverted, the trial

court must find facts, which findings will not be

disturbed on appeal if supported by some evidence; 29 and

6. If the movant's affidavits are not controverted, the

motion for new trial must be granted if no reasonable

interpretation of the affidavits would suggest the

default was intentional or the result of conscious

indifference. 30

These rules avoid the prOblematic holdings and statements in

Barber and Southland. For example, contrary to the ruling in

Barber , it seems self-evident that, without requiring

prerequisites, the trial court should be able to consider

admissions by the affiants themselves ,admissions made during

cross-examination at a hearing on the motion for new trial.

Before Barber, no Texas court had established prerequisites for

cross-examination of witnesses called by the other side,31 and it

would seem extremely unjust if affidavit testimony need be taken

as true in the teeth of the affiant's iive admission or testimony

during cross-examination indicating the affidavit testimony was

not actually true. Likewise, contrary to the apparent ruling by

the majority in Southland, it seems unjust to accept artfully

worded affidavits on the conscious indifference issue if evidence

is offered (at least by the time of the hearing on the motion for

new trial) to controvert the affidavits. Finally, it seems unjust

to exalt form over substance as does the dissent in Southland in

opining that a mere request for a hearing automatically negates

the force of the movant's affidavits.

- 10 -
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According to the views expressed in Barber and Southland, the

key issue seems to be form and not substance. According to the

Supreine Court's views, however ,as reflected in-the Strackbein

opinion read as a whole, the key issue seems to be the absence or
presence of controverting facts of any kind on the issue of

conscious indifference, whether these facts are in the movant's

affidavits theinselves and reflect internal inconsistencies: or

whether the facts alleged in the movant's affidavits are

inconsistent with facts alleged in opposing affidavits: or whether

facts alleged in the movant's affidavits are inconsistent with'

facts established other than by affidavit, for instance, during

live testimony at the evidentiary hearing. The facts developed as

of the time of the hearing should control.

There should be and usually is a "symetry" in the risks of

any given action in litigation. For example, if an advocate calls

a witness to prove a favorable fact, X, the witness may admit y,

which is unfavorable. Likewise, if the advocate's opponent calls

a witness to prove Y, which favors the opponent, the witness may

prove X, which disfavors the opponent.

Similarly, if the advocate does not call a witness to prove

X, the fact finder may consider other evidence to be too weak to

support the advocate's position on X. Likewise, if the opponent

fails himself to call the advocate's witness adversely, the

factfinder may find other evidence to be strong enough to support

the advocate's position.

The views expressed by the San Antonio court in Southland and

Barber alter the natural symetry of risks with respect to

witnesses called or not called in connection with an attempt ,.1:,0

00 i 71
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effect the setting aside of a default judgment. The majority view

in Southland, for instance, if read literally, eliminates entirely

the risk in a movant's decision not to call witnesses live to

prove the absence of conscious indifference. This is true

because, according to the Southland maj ority' s view, the movant i s

witness (es) , affidavit testimony must be taken as true and, as
long as the affidavit is artfully worded, the trial court must

grant the motion for new trial.

Likewise, the dissent in Southland, if read literally,

eliminates entirely the risk in the nonmovant' s decision 

not to
call or to depose the movant's witness (es) on the conscious

indifference is. sue . This is true because, according to the

Southland dissent i s view, the nonmovant, simply by requesting a

hearing, can force the movant to call his witness(es) live to

prove the absence of conscious indifference.
Similarly, the majority opinion in Barber, if read literally,

eliminates entirely the risk in the movant's decision

affirmatively to call witnesses live at the hearing to prove the

absence of conscious indifference. This is true because, as long

as the nonmovant files no controverting affidavits, nothing the

movant i s witnesses say can be used against the movant.

An arguent that the views in Southland and Barber destroy

"symetry of risks" in litigation is, at bottom, an argument that

the views are unfair. The following rule is proposed as a

reasonably fair guideline for defending and opposing default

judgments. It is respectfUllY commended for consideratio.n by the

State Bar Advisory Committee on the Rules Of civil Procedure.

00 l 72
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Rule 329c Motions to Set Aside Default Judgments

Rule 329b and the followinq rule shall be the exclusive rules

applicable to motions for new trial designed to -effect the setting
~

aside of a default jÙdgment:

(a) The motion must be supported by affidavit testimony

alleging facts within the personal knowledge of the

affiant reflecting that the default was not intentional

or the result of conscious indifference; that the movant

has a meritorious defense to the action; and that

setting aside the default will not prejudice the

nonmovant except by depriving him of the default

jUdgment;

(b) The trial court can require a hearing on the motion for

new trial on any just terms consistent with this rule

and RUle 329b; and the trial court must hold a hearing

on the motion for new trial if requested by the movant

or the nonmovant, but the mere holding of a hearing

shall have no effect on the .evidentiary value of

affidavits filed prior to the hearing;

(c) The movant i s affidavit testimony may be controverted by

affidavits (which, for the purposes of this rule,

constitute evidence if filed prior to the hearing)

reflecting personal knowledge of relevant facts or by

other evidence of facts which would be admissible at

trial under the Rules of Evidence, but the filing of

opposing affidavits shall not be a prerequisite to the

introduction of evidence at the hearing;

_00173
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Cd) If the movant's affidavit testimony is not controverted

by any facts proved prior to or during the hearing, if

i

any, or prior to the ruling on the motion for new trial

if no hearing is held, and the testimony otherwise is

sufficient to satisfY the requirements of subsection Ca)

of this rule, the trial court must grant the motion and

set aside the default jUdgment on such terms as it deems

just: and

(e) , If the movant' saffidavit testimony is controverted in
the manner and at the timeCs) permitted in this rule,

the trial court must find the facts and render a

decision consistent with those findings and, the

requirements of subsection C a) of this rule.

.. 14 -



ENDNOTES

1. 134 Tex. 388, 133 S.W.2d 124 (1939).

2. Strackbein v. prewitt, 671 S.W.2d 37 (Tex. 1984).

3. Craddock v. Sunshine Bus Lines, Inc., 134 Tex. 38 a , 133

S.W.2d 124.

4. Yes--People's Savings & Loan Assoc. v. Barber, 733 S.W.2d

679 (Tex. App.--San Antonio 1987, writ dism'd by agr.) ;

No--Royal Zenith corp. v. Martinez, 695 S.W.2d 327 (Tex.

App.--Waco J,985,no writ); Reedy Co., Inc. v. Garnsey, 608 S.W.2d

755 (Tex. civ. App.-Dallas 1980, writ ref'd n.r.e.)

5. Yes--Strackbein v. Prewitt, 671 S.W.2d 37; Southland Paint

Co., Inc. v. Thousand Oaks Racket Club, 724 S.W.2d 809 (TeX. App.-

-San Antonio 1987, writ ref'd n.r.e.);

No--Reedy Co., Inc. v. Garnsey, 608 S. W. 2d 755 (Tex. Civ.

App.--DaI1as 1980, writ ref'd n.r.e.)

6. Yes--Southland Paint Co . , Inc. v. Thousand Oaks Racket

Club, 724 S.W.2d 809 (Tex. App.--San Antonio 1987, writ ref'd

n.r.e.) ;
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NO--Reedy Co., Inc. v.Garnsey, 608 S.W.2d 755 (Tex. Civ.

APP.--Dallas 1980, writref'd n.r.e.); Royal Zenith Corp. v.

Martinez, 695 S.W.2d 327 (Tex. APP.--Waco 1985, no writ).

7. Strackbein v. Prewitt, 671 S.W.2d 37; Order in cause No.

82-CI-0794, signed October 1, 1982 (Strackbein V. Prewitt).

8. Strackbein v. Prewitt, 671 S.W.2d 37,39.

9. Id.at 38-9.

10. The fact that the Strackbein case did not involve 

an

evidentiary hearing, or at least no record of such was made, is

documented in the transcript and pleadings found in the Supreme

Court's file in Strackbein. The trial 

court 's Order denying the

Motion for New Trial states:

The Court having considered the pleadings,

affidavits and arguments of counsel, is 

Of the

opinion that the Motion for New Trial shouldbe

denied. Order in Cause No. 82-CI-0794, signed

October 1, 1982 (Supreme Court File No. C-2883).

Also, the movant in Strackbein described the ~rocedural history of

that case:

..00176i ,.~ . ' .. - 16 -



Mr. Strackbein (non-movant) did not file or offer

any aff.idavits to controvert Mr. Prewitt's motion

nor did he present any evidence at the hearing on

the Motion for New Trial. Respondent's Answer to

Application for Writ of Error, statement of 
Facts ,

p. 5 (Supreme Court File No. C-2883).

(Emphasis added).

Furthermore, no record was made of the hearing on the Motion for

New Trial in Strackbein. 671 S.W.2d at 38.

11. Strackbein v. Prewitt, 671 S.W.2d 37, 39.

12. 724 S.W.2d 809 (Tex. App.--San Antonio 1987, writ ref'd

n.r.e.)

13. Id. at 811.

14. 608 S.W.2d 755 (Tex. civ. App.--Dallas 1980, writ ref'd

n.r.e.), cited erroneously by Chief Justice Cadena as a decision

of the Texas Supreme Court. 724 S.W.2d at 811. In Reedy, the

movants .filed a supporting affidavit on the conscious indifference

issue, and the nonmovant presented controvertinq testimony at the

evidentiary hearing on the Motion for New Trial. In its opinion,
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the Dallas Court of Civil Appeals .said nothing that would lead the

reader to believe the nonnovant had filed opposing affidavits as a

prerequisite for introducing the live testimony. The court did

hold that the movants' affidavit on the conscious indifference

issue was not evidence once.controverted ",y the live testimony.

608 s. w. 2d at 757. This seems to be unarguable based upon the

weight of authority. However, the language in the Reedy opinion

seems to go farther than a mere holding that, once controverted by

live testimony or otherwise, a supporting affidavit is not

evidence on the conscious indifference issue. At the very end of

the opinion appears the following language:

We hold that when a hearing is held on a motion to

set aside a default jUdgment, .. . the movant has

the burden of proving by a preponderance of the

evidence that his failure to answer was not

intentional or due to conscious indifference, but

rather was due to mischance or mistake.

(Emphasis in original.)
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Id. This language is not limited to a situation in which

controverting evidence of some kind is presented at the hearing on

the Motion for New Trial. consequently, in Southland, the Chief

Justice opined that merely because a hearing had been held on

Southland's Motion for New Trial, Southland's affidavits on the

conscious indifference issue lost their evidentiary value. 724

s. W. 2dat 811.. If this was a holding in Reedy, the Supreme Court

in Strackbein seemed to repudiate it. There the Supreme Court

held that the movant's affidavits on the conscious indifference

issue constituted evidence even in the face of a hearing held in

that case on the Motion for New Trial. 671 S.W.2d at 39. No

controverting evidence was presented at the hearing in Strackbein.

15. Southland Paint Co., Inc. v. Thousand Oaks Racket Club,

724 S.W.2d 809 (Tex. App.--San Antonio 1987, writ ref'd n.r.e.)

16. 733 S.W.2d 679.

i 7. It is well-established that the rule of Craddock does not

require proof of a meritorious defense but rather a new trial

should be granted if the motion for new trial "sets up a

meritorious defense." Ivy v. Carrell, 407 S.W.2d212, 214 (Tex.
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1966). No controverting evidence of any kind may be considered on

the meritorious defense issue. Guaranty Bank v. Thompson, 632

S.W.2d338, 340 (Tex. 1982).

18. Barber's Reply To PeoPle's Motion For New Trial, Barber

v. Peo Ie's savin s & Loan Assoc. and Peo Ie's Mort a e Co. ,No.

'S6-CI-01820A (1986). Barber's Reply To People's Motion For New

Trial asserted that the motion for new trial was fatally deficient

because the motion failed to allege facts which, if true, would

constitute a meritorious defense to the causes of action alleged.

In particular, Barber's reply alleged that the motion for new

trial contained mere conclusory allegations and other legal

conclusions, which did not SUfficiently set up a meritorious

defense as required by the Supreme Court's decision in Ivy v.

Carrell, 407 S.W.2d 212 (Tex. 1966).

19. Cause No. 04-86-00315-CV, Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (Tex. App.. --San

Antonio), Statement of Facts for April 30, 1986, P. 62, L. 17-25.

20. Id., Transcript at 18.

2 I. The language in the Barber opinion appears to track very

- 20 -
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closely the language used in the Strackbein opinion, sUbstituting

the names from the Barber case where the names from the Strackbein

case had been used previously.

22. People's Savings & Loan Assoc. v. Barber, 733 S.W.2d 679,

681.

23. Cause No. 04-86-00315-CV, 

Peoples Savings & Loan Assoc.

and Peoples Mortgage Co. v. Barber, Byron (T~x. App. --San

Antonio), Transcript, at 13 -2 0 .

24. Order in Cause No. 82-CI-0794, signed October 1, 1982

(Supreme Court File No. C-2883); Respondent '.s Answer To

ApPlication For Writ Of Error, Statement of Facts, p. 5 (Supreme

Court File No. C-2883); Strackbein v. Prewitt, 671 S.W.2d37.

25. Strackbein v. prewitt, 671 S.W.2d 37; Dallas Heating

Co., Inc. v. Pardee, 561 S.W.2d 16 (Tex. Civ. App.--Dallas i977,

writ ref'd n.r.e.)

26. Royal Zenith Corp. v.Maptinez, 695 S.W.2d 327; Reedy

Co., Inc. v. Garnsey, 608 S.W.2d 755.

27. Strackbein v. Prewitt, 671 S.W.2d 37.

28. Implied in Strackbein v. Prewitt, ide

oot81
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29. Royal Zenith Co~. v. Martinez, 695 S.W.2d 327;

Strackbein v. Prewitt, 611 S.W.2d 37.

30. Strackbein v. Pt~witt, 671 S.W.2d 37; Dallas Heating co.,

Inc. v. Pardee, 561 S.W.2~ 16.

31. Cases recognizihg the fundamental ~ight to cross-

examination are legion. As a former Chief Justice of the San

Antonio Court put it in 1~52, "ordinarily parties are entitled to

cross-examine witnesses and test their opportunity to know what

they.' profess to know. . . II City of Corpus Christi v. McCarver,

253 S.W.2d 456, 459 (Tex. Civ. App.--San Antonio 1952, no writ).

A party's right to cross-examine witnesses would be meaningless if

the trial court could not consider the admissible testimony

produced by the cross-examination.
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RULE 534. ISSUANCE AND FORM OF CITATION

a. Issuance. When a claim, or demand is lodged with a
justice for suit, the clerk, when requested, li, shal.l forthwith
issue a f-/:tftf:'/lil:'l/citations and deliver the citation as directed
by . the-requesting party. The party requestinq citation shall be
responsible for obtaining service. of the citation. and a copy o.f
the petition if anv isf.iled. t.PfCl ¡tty 1tjf!f-fl~i)flfJt¡1 Pfl pp¡f¡e¡qëtr¡t¡s.¡

. Wf/ t-p(it.kJl:k1J$'rØ-"J1-1 ¡r1ele¡ t'r~II4'a'~ I t(lIIa¡P¡a¡r¡ I fJpflllêf~e¡r¡
p~a~n~~nqr.s i ~pttl ~ 19~ I P~tpt~II~~:~~ i~ì~t~~~� ~rpy.119n1 tp~ll~ar¡9~Y

, nf:7l~ I lJf-t~tlltlfl I ~tP1- t ø. 't 1-~Tf l l:¡fllt¡ftrt I !),.y,,! ttPtn ¡ttyp¡ I tjfl t¡fl I ptIIEfe¡r¡ i¡ge¡

~'rf/rtf$Qft ¡ l /ftitJIStis:It:!l1 p):/f):~IIt¡'tft IP).fJp~llgf¡ I PPlfJfiPBIIt¡nfl I t:p¡¡t.1 It
shall state the number of the suit, the names of all the parties
to the suit, and the nature of plaintiff's demand, and shall be
dated and signed by the justice of the peace. Upon request ,
separate or additional citations shall be issued by the clerk.

styled liThe State of
seal of court. (3 \

i
I
I
t

c. Notice. The ci tat ion sh~
notice-to the defendant: "You have been sued. You may employ an
attorney. If you or your attorney do not file a written answer
with the clerk who issued this citation by lO: 00 a.m. on the
Monday next following the expiration of ten days after you were
serv.ed this citation and petition, a default judgment may be
taken against you. II

b. Form. The citation shall (i) be
Texas? (2) be signed by the clerk. under
contain name and location of the cour1
of the petition if any. is filed, (51i
citation, (6) show file number, . (7) ,shq
directed to the defendant, (9) show i
attorney for plaintiff, otherwise the l
~~niii~ ~h=r ;:::n ~~~~~~ :~~~h t~~e~iej

contain address of the clerk, and (l2) ì
that in case of failure of defendant t
by default may be rendered for thE
petition. The citation shall direct;
written answer to the laintiff's e
a.m. on the Monda next after the ex
the date of service thereof. The re
and 12 of this section shall be in th
c of this rule. ,

~ Copies. The party filing. any pleading upon which
citation is to be issued and served shall furnish the clerk with
a sufficient number of copies thereof for use in serving the
parties to be served, and when copies are so furnished the clerk
shall make no charge for the copies.
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RULE 534. ISSUANCE AND FORM OF CITATION

a. Issuance. When a claim or demand is lodged with a
justice for suit, the clerk, when requested, ~~ s.hall forthwith
issue a ¡'pttf:i:/¡¡lit.f: citations and deliver the citation as directed
by the-requesting party. The party requestin9citation shall be
responsible for obtaining service of the citation .and a copy of
the petition if any is filed. t.P¡r1 ¡tty li)fI¥fI¥9l-IJfJ I Pfi t¡e¡f¡f!t¡ant¡fS'¡
Wfl t.-p(itl3l:lrJ$'ØS:)'1-1 ¡rie;¡ei t'Ø~1 IÒ/f?fl / ttpl ia¡e¡a¡r¡ I flf1rJI 1¡nf!qr¡

f1J¡etjlf/ttjlfI fl y.s I f3'/j.t.1 ja 191/ I 'p~tp;C1=1 11¡~:fC~ I (l ì (ttf/ftl¡ i ¡a1.pi.1 19r¡ I t'pPI IlI9r¡9êfY
f/fI)tlt I 1Jt.f:~tl/t¡fl l~tPtt~"t.fl1/lPt.1 It¡ftrylif~Y~1 t.tp¡n ¡ttye¡ ia.~lt,i Pt.i If?qr¡i¡g.q
tt'r£lrlf1qft ¡ f lJtifJ ISti~:l:) I j3t.lJt.~1 It¡t¡tt I P).flP~1 19f¡ I 'pPlß.jJPBI 1t¡'t, i fR¡t.1 It
shall state the number of the suit, the names of all the parties
to the suit, and the nature of plaintiff's demand, and shall be
dated and signed by the justice of the peace. Upon request,
separate or additional citations shal.l be is.sued by the clerk.

b. Form. The citation shall (q be styled liThe State of
Texas;" (2) be signed by the clerk under seal of court, (3)
contain name and location of the court, (4) show date of filing
of the petition if any is filed, (5) show date of issuanc.e of
citation, (6) show file number, . (7) ,show names of parties, (8) be
directed to the defendant, (9) .show the . name and address of
attorney for plaintiff, otherwise the address of plaintiff, (10)
contain the time within which these rules require the defendant
to file a written answer with the clerk who issued citation, (ll)
contain address of the clerk, and (l2) shalL notify the de.fendant
that in case of failure of defendant to file an answer, judgment
by default may be rendered for the relief demanded in thepeti tion. The citation shall direct the defendant to file a
written answer to the plaintiff's petition on or before 10:00
a.m. on the Monday next after the expiration of ten. days aft.er
the date of service thereof . The requirement of subsections lO
and l2 of this section shall be in the form set forth in section
c .of this rule.

c. Notice. The citation shall include the following
noticeto the defendant: "You have been sued. You may employ an
attorney. If you or your attorney do not file a written answer
wi th the clerk who issued this citation by lO: 00 a .m. on the
Monday next following the expiration of ten days after you were
served this citation and petition, a default judgment may be
taken against you. "

~ Copies. The party filing any pleading upon .' which
citation is to be issued and served shall furnish the clerk with
a sufficient. number of copies thereof for use in serving the
parties to be served, and when copies are so furnished the clerk
shall make no charge for the copies.
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it í-lám~~mUwtcf ~riU1i;~~~mm~~%~ ~ t.'u~:ma
" slf;:J/y' 1 æó/rl i 

fJiJ rJl: i PIJPPß~1 Itjê'.vfl 1 /J).).I IWe¡ 1~1dJttiipttJtYI Pt.i 191 P'pPFtttl 19r¡
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árid ltl1ésé ItiJlé$ ¡

535. WHO MAY SERVE AND METHOD OF SERVICE

1. Citation and other notices may be served anywhere by
(I an sheriff or constable or other erson authorized b law
or, (2 b an erson authorized b law .or b written order of
the court who is not less than eighteen. years of age... No. pers.on
who is a art to or interested in 

the outcome o.f a suit shallserve an rocess. Service b re istered or certified mail and
citation b ublication shall, if-re uested, be 

'made b the clerkof the court in which the case is pendihg. The order 

au thor i zinga erson to serve rocess ma be made without written motion and
no fee shall be imposed for issuance of such order.

il Unless the citation or an order of" the court otherwise
directs, the citation shall be served by any person auth.orized by
this rule bX

il delivering. to. the defendant,. in person, a true coPy of
the citation with the date of delivery endorsed thereon with a
coPy of the petition attached thereto, or

(2 mailin to the defendant b re_ istered or certified
mail, return receipt requested, a true copy of the citation with
a cop of the etiti ' n attached the.reto if an is filed.

lE U on motion U orted b affidavit statin the locationof the defendant's usu 1 place of business or usual place or
abode or other place where the defendant .can probably be found
and statin s ecificall the facts showin", that service has been
attempted under either (a) (l) or (a) (2) at the location named in
such affidavit but has not been successful, the court may
authorize service

il by leaving a true coPY of the citation, with a copy of
the etition attached, with an one over sixte.en ears ofa e at
the location specified in such affidavit, or

l£ in any other manner that the affidavit or other
evidence before the court 

shows will be reasonbly effective togi ve the defendant notice of the suit.
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536. DUTY OF OFFICER OR PERSON RECEIVING AND RETURN OF CITATION

The officer or authorized person to whom process is
deli vered shall endorse thereon the day and hour on which he
received it, and shall execute and return the same without delaY.

The return of the officer or authorized person executin9 the
citation shall be 'endorsed on or attached to the same; it shall
state when the citation was served and the manner of service and
be signed by the officer officially or by the authorized person.
The reutrn of citation by an authorized person shall be verified.
When the citation was served by registered or certified mail as
authorized by Rule 536,. the return by the officer or authorized
person must also contain the return receipt with the addressee's
signature. When the officer or authorized person has not served
the citation, the return shall show ,the diligence used by the
officer or authorized person to execute. the same and the cause of
failue to execute it, .and where the defendant is to be found, if
he can ascertain.

Where citation is executed
authorized by Rule 536, proof of
manner ordered by the court.

No default judgment shall. be granted in any cause until. the
citation with proof of service as provided by this rule, or as
ordered by the court in the event citation is executed under Rule
536, shall have been on file with the clerk of the court
days, exclusive of the day of filing and the day of judgment.

by an alternative method as
service shall be made in the

L
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.SOARD CERTIFIED . ESTAT£ PLANNING AND PROBATE LAW
TE:XAaOARD OF L.EGALSPECIALIZATION FILE No.:

August 9, 1989

FEDERAL EXPRESS

Honorable Luther Hi Soules, III
Chairman, Supreme Court Advisory Committee
SOULES & WALLACE
Tenth Floor
Republic of Texas Plaza
l75 East Houston Street
San Antonio, TX 78205-2230

RE: Standing Subcommittee on Rules 523-591 TRCP.

Dear Luke:

This material pertains to the request~,;;for..; ..evision of the
rules for issuance, service and return of citation in justice
courts (Rules 533-536) to conform them to the provisions of Rule
97-l07 as amended, their counterpart rules for District and
County courts. Following our meeting of July l5 I did not return
to the office until this week due to an extended absence for
business purposes and vacation. In my absence I hand wrote a
letter, mailed it in and asked my staff to type and forward it to
each member of this subcommittee. Gi ven the logistical
difficulty of the process I reviewed the letter upon returning to
the office and with the exception of a few garbled phrases the
letter appears to have gone out and reflected the request made of
the subcommittee by the SCAC. However upon return I did not have
any substantive proposals from the members of the subcommittee
and it was not feasible to schedule a meeting prior to the SCAC
August l2 meeting. I also know a number of our members are away
on vacation or otherwise. In order that this work does not lapse
I have taken the liberty of drafting some modifications of these
rules which are enclosed with this letter, and I pass them on to
you with the clarification that this should not be construed as
the work of the subcommittee nor expressing any preferences or
opinions of members of the subcommittee on this issue, but
merely to put something before the Committee for discussion at
Saturday i s meeting.

In formulating this product, I take the liberty of making
certain presumptions. (l) That there is a desi re to have the
rules of citation in justice court proceedings be consistent
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Honorable Luther H.Soules, III
August 9, 1989
Page Two

with, to the extent possible, the rules for citation in county
and district courts. (2) That the pr.ocedures in district and
county courts are workable in justice courts. (3) That the
legislature has established an official clerk i s office 

for the

justice courts which will be able to function similarly t.o the
district clerk and county clerk (which I have been informed of
and have not had an opportunity to confirm). (4) That the
Supreme Court desires to have this material before it for
consideration along with all the other rules to be èonsidered for
the forthcoming pronouncement of rule adopti.ons and
modifications. If either presumption fails, then my work is off
base and needs to be redone or tabled.

My situation is further complicated by the fact that
yesterday there was a death in my family 

and I understand
arrangements for a Saturday funeral are being considered and in
the event that it does occur this Saturday I will not be present
at the meeting. Therefore I will discuss these matters more
extensively by this letter than perhaps .ordinarily I would do,
since it appears I may not be able to be present Saturday to go
into a more lengthy explanation at the meeting. What I hope to
do in this letter is explain what I have 

attempted to do in the
drafts and I do so with my usual precautionary statement that in
no way am I expressing a personal preference for how it should be
stated or done and certainly I take no pride in authorship and
request that the Committee take 

full liberty (as I am sure it
will) to deal with these matters Saturday.

Please refer t6 the rules for citation in district and
county courts Rules 99, l03, L05, L06 and l07 and jU2Ctapose them
to the rules for citation in justice courts, 534, 536, and
collaterally 533 and 535. I start with former justice court rule
534 (I could not tell e2Cactly the purpose or reason for 533 but
did not deal with it although it appears that 533 could be
eliminated presuming the other rule changes are made to pick up
any provisions in 533 as I believe has occurred with these
proposed changes). However you do not have anything in your
materials on rule 533 and i pass these comments on merely as
advisory.

Rule 534 as existed has been modified by the proposed draft
to conform to the extent appropriate or possible to Rule 99.
Instead of the twenty day provision for filing an answer I kept
the ten day provision in justice courts with the presumption that
the ten day time period must have had some meaning and the
justice courts may want to retain the ten day provision. Also I
had to bear in mind that the justice court rules allow for oral
pleading (Rule 525) and in fact appears to mandate such. I
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Honorable Luther H. Soules, III
August 9, 1989
Page Three

believe the preference would be to go to written pleadings but
since the oral pleadings provision is there I did 

not propose to
remove it yet that does have some impact on the citation rule. Ihave attempted to pick that up by language referencing the
petition "if any is filed" which you will see in several places
in the rule.

It appear.ed that rule 536 as modified should really be Rule
535 (and I will discuss the existing Rule 535 later).

Rule 536 (new 535) asmodif ied attempts to combine Rules l03
and L07. There is no particular reason for combining the two
rules except to cut down on the number of new justice court rules
and attempt to consolidate rUles where possible.

New Rule 536 attempts to combine Rules l05 and l07, again
merely for the purpose of limiting the number of new rules in the
justice court rules.

Coming back to existing Rule 535 whic-hI am proposing to
eliminate, it appears that the rule is out of place and
potentially either conflicts with or supplements existing Rule
537 having to do with appearance day and filing an answer. To
the extent that any provision in Rule 535 needs to be preserved I
would suggest it be placed in Rule 537, yet I cannot determine
the benefit of 535 and therefore I have not drafted a rule to
amend 537, and I would recommend deleting existing Rule 535 or
alternatively placing' the rule under 537 as an amendment thereto.

Finally, I remind us that the ninety day provision in Rule
534 has already been eliminated by previous action of the
Committee this year and it does not appear in the new proposed
Rule 534 enclosed, yet we need to track down the Old/new 534 in
the event these modifications are adopted in order that we do not
have two conflicting new proposals for Rule 534. The reason for
the previous new proposed rule was the only mission previously
presented to this subcommittee was the question of eliminating
the ninety day provision and not the complete redrafting of the
rule which has now occurred.

I hope that these comments and this work will be helpful to
the Committee in the Saturday meeting and in the event I am
unable to attend because of the funeral 

I express my regret in
not being with you to work on these rules and hope to see you thenext time.
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Honorable Luther H. Soules, III
August 9, 1989
Page Four

ÀJS/stb

Yours sincerely,

~. Saèberry

cc: Justice Nathan L. Hecht, Supreme Court of Texas
(w/enClosure)

Members of Standing Subconuittee on Rules 523-59l TRCP
( wlenclosures
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THE SUPREME COURT OF TEXAS
CHiEF.lUSTIÇE

lllOMA'i R. I'H1U.lPS
P.O. BOX 12248 ' CAPITOL STATION

AllSTIN. TEXAS 78711

(512) 463.1.\2

CLERK

JOHN T. ADAMS

.It'STlCF.S
FRAKLIN S. SPEA
C L. RAY

RAUL A. GONZAEZ
OSCA I i. MAUZY
f.UG ENE A. COOK
JACK HIGHTOWER
NATHAN L HECHT
11.0YD DOGGE1

EXi=UTIVE ASS'T
WII''iAM i. WIU.lS

May 25, 1989 ADMINISTRATIVE ASST
MARY ANN DEFIHAlI(;1I

M:r . Luther H . Soules, III
Soules and Wallace
Republic of Texas Plaza, Tenth Floor
i 75 East Houston Street
San Antonio, Texas 78205-2230

Dear Luke:

I find no provision in the appellate rules for substitution
of parties except Rule 9. That rule does not cover the situation,
quite common in these hard times, in which a ne\'i enti ty( like the
FDIC or the FSLIC) succeeds to the interest of a party on appeal..
rhaps an amendment to Rule 9 should be considered at the May

meeting of the Advisory Committee.

Texas Rule of Civil Procedure 749c requires a paupe,r appellant
in a forcible detainer case involving non-payment of rent to
deposit one rental period's rent into the court registry to perfect
the appeal. This deposit is not in the nature of a supersedeas,
hich is provided for in Rule 749b. A pending case challenges the
constitutionality of Rule 749c. Walker v. Blue Water Garden
Apartments, C-7798. This may be another problem we want to
discuss.

Finally, a local justice of the peace recently complained of
inconsistencies in the requirements for service of citation under
Rules 99-107 and 533-536 of the Texas Rules of Civil Procedure.
He suggested that the latter rules were simply overlooked when
changes in the former rules were, made.

As always, the Court is grateful to you for your dedicated
assistance in developing our Rules.

0018S



HELD Ove.r¿ .FRom mAý a,¿'.~l rr¿.e-+ìri

Rule 82. Judgment on Affirmance or Rendition in a civil

Case

When a court of appeals aff irms the judgment or decree of

the court below, or proceeds to modify the judgment and to render

such judgment or decree against the appellant as should have been

rendered by the court below, it shall render judgment against, the

appellant and the sureties on his supersedeas bond, if any, for

the performance of said jUdgment or decree, and shall make such

disposition of the costs as the court shall deem proper, render-

ing judgment against the appellant and the sureties on his appeal

or supersedeas bond, if any, for such costs as' are taxed against

him.

(NEW RULE)

Rule 82a

When a court of appeals reverses the ;udament or decree of

the court below. or proceeds to modify the ;udqment and to render

such ;udqment or decree in favor of the appellant as should have

been rendered by the court belotV'. it shall render ;udqment in

favor of the appellant for the performance of said ;udgment or

decree. and shall make such disposition of the costs as the court

shall deem proper. renderinq iudament aaainst the appellee and

orderinq the clerk of the court of appeals S'~ notify the
district clerk to abstract and

of appeals as in other cases.

ment of the court

00186



(NEW RULE)

Rule 82a. Modification of Security or Recordation of

Judament on Alteration of Judament In a Ci vi i Cas.e.

(a) When the judgment of the court of ap-peals alters the

judament of the court below. upon fifteen days after the

rendition of such judgment if no motion forrehearina is

timely filed or upon the overrulin9 of. all timelv fì lpri
motions for. rehearing. any t)arty t~

certified COPy of the judgment of ~

the clerk of the court below. The i

will alter the existina iud9ment i~

pendency of the appeal effecti ve t~

4
--

exercise of the triaL court t s
Rule 47~i of these Rules.

(b) Following filina of

conti ~.

filina. The filing of such jUdgmed

i

I

the j ~

appeals according to P~ra9raph (a) of this Rule. the trial

court shall within ten days after motion by any party specify

the form of an instrument for recordation under Chapter 52 of

the Pro..erty Code to reflect the alteration of the judgment.

The trial court may direct the sianature of any party or the

attorney of any party on such an instrument as necessary to

complvwith Section 52.005 of the Property Code. The trial'

cotlrt may impose any sanctions provided by Rule 2l5-2b of the

Texas Rules of Civil Procedure for the failure of the parties

to agree in good faith to .the form of the instrument.

- 1 -
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¡l;êl$~'..""'.RÛLE..)

iiíîî~iä2à. MOdification of Security or Recordation of
JudgrreI1t on Alteration of Judgment In a Ci vi I Case.

fa) When. the jUdgment of the court of appeals alters the

îÙdament of the court below. upon fifteen days after the

rendition of such îudgment if no motion for rehearing is

timely filed or upon the overruling of all timely filed

motions for. rehearinq. any party to the ap-peal may fi Ie a

certified co-pv of the judgment of the court of appeals with

the clerk of the court below. The filinq of such ìudqment

will alter the existinq ìudqment in the cause durina the

pendency of the appeal effective ten days following such

filina. The filing of such iudgment is a proner basis for

the trial court. s continuing jurisdiction under

Rule 47

(b) Following filina of the judgment of the court of

anpeals according to Paraqraph (a) of this Rule. the trial

court shall within ten days after motion by any -party specify

the form of an instrument for recordation under Chapter 52 of

the Pro.,ertv Ç.ode to reflect the alteration of the judgment.

The trial court may direct the siqnature of any -party or the

attorney of any party on such an instrument as necessary to

comply wi th Section 52.005 of the Property Code. The trial

court may impose any sanctions -provided bv Rule 2l5-2b of the

Texas Rules of Civil Procedure for the failure of the parties

to aaree in aood faith to the form of the instrument.

- i -
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OOl88

.(c) The trial court's order or failure to act within the

time period -provided in Pa:çaqra-ph(b) of this Rule is subject

to review by a motion to the court of appeals. Such motions

shall be heard at the earliest practical time. The ap-peiiate

court may at any time issue such temporarv orders wi thin the

sco-p.e of Paraqraph (b) of this Rule ,as it finds necessarv to

preserve the rights of the -parties.
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HUGHES & LUCE
2800 MOMENTUM PLACE

1717 MAIN STREET

DALLAS, TEXAS 75201

July 31, 1989

1500 FIRST STATE BANK BUILDING
400 WEST 15TH STREET

AUSTIN. TEXAS 78701
(512) 482-6800

TELECOPIER (512) 474-4258

(214) 939-5500
rELECOPIER (214)939-6100

TELEX 730836

DireGtP..nber
(214) 939-5421

Luther Soules, Esq.

Soules, Reed & Butts
800 Milam Building
San Antonio, Texas 78205

Dear Luke:

I am enclosing a draft of a proposed Rule 82a of the Texas Rules of Appellate
Procedure. This draft is intended to address the question of whether a defendant/appellant

who obtains a reversal and rendition at the court of appeals level should be able to obtaÙ1 the
release of his súpersedeas bond promptly before a mandate is issued. This was the question
that, as I understand it, I was asked to look into at the last Texas Supreme Cour Advisory
Committee meeting. This draft is also intended to address the question of whether a
plaintiff/appellant who obtains a reversal and rendition of a judgment n.o.v. should be able to
abstract this new judgment against the defendant promptly or to enforce that judgment. Tn
other words, this is intended to be a comprehensive rule to address the questions that were
brought before the commttee at the last meeting.

Also enclosed is a short report explaining the reasoning behind this draf Rule 82a.

/!ZT II
¡f ~lak BiWf

RDB/1s: 143

Enclosure

00189



00190

HUGHES & LUCE

MEMORANDUM
To:

From:
Date:

Re:

Members of Supreme Court Advisory Comii ttee
R. Doak Bishop
July 3l, 1989
Proposed Draf~ Rule 82a, Texas Rules of Appellate
Procedure

At the meeting of the Comii ttee on July 15, 1989, we
discussed a proposed draft Rule 82a to deal with potential
problems of insufficient security for a prevailing
plaintiff-appellant that can arise after the Court of Appeals
has modified the judgment of the trial court and before the
ultimate resolution of the appeal. I was asked to revise the
draft in response to a concern of Harry Tindall regarding a
prevai ling defendant-appellant. In order ~o provide a
proposed rule that is neutral for both plaintiffs and
defendants, and also consistent with the existing procedural
devices relating to trial court jUdgments, i have proposed an
alternate dr.aft. This memorandum will discuss, first, the
nature of the problem that weare addressing, and second, ..thE;
text of the proposed rule.

I. NATURE OF THE PROBLEM

When a final judgment is entered in the trial court,
existing procedural rules provide a variety of steps that can
be taken to secure the plaintiffs' ultimate rights in the
judgment while also protecting the rights of the defendant to
obtain appellate review of the judgment before satisfying the
judgment. These existing procedures include abstracting the
judgment under Chapter 52 of the Property Code and Obtaining
writs of execution and turnover orders, unless the judgment is
superseded under Rules 47 and 49 of the Texas Rules of
Appellate Procedure.

The problem arises from the fact that a trial court
judgment may be effectively altered by the judgment of the
Court of Appeals, but the steps taken at the trial court level
to protect both parties i rights relating to the original
judgment may be irrevocable pending the ultimate resolution of
the appeal through the Texas or United States Supreme Court.
It would seem fair and equitable that the judgment as revised
by the Court of Appeals deserves the same procedural "respect"
as the initial judgment of the trial court.

The problem could arise in two equally likely paradigm
scenarios. First, a plaintiff-appellant who received a take
nothing judgment at trial might have judgment rendered in his
or her favor on appeal; that prevailing plaintiff-appellant
should be entitled to abstract the revised judgment and
execute on it unless it is proper ly superseded. Second, a
defendant-appellant who lost a substantial judgment at trial

- 1 -



HUGHES & LUCE

might have jUdgment rendered in his or her favor on appeal;
that prevailing defendant-appellant should be entitled to the
release of any abstracts of judgment and to the release of any
supersedeas bond that was posted.

The general approach of the proposed rule is not to
provide the Court of Appeals with procedural mechanisms to
take the required steps to respond to all of the possible
variations on the two scenarios described. Rather, the
proposed rule provides the district court and the parties wi th
an opportunity to make further use of existing post-judgment
procedures in the district court in light of the revisions to
the judgment by the Court of Appeals. I believe that there
are two advantages to this approach: (1) it ensures
cons istency with existing post-j udgment procedures, and (2) it
provides for handling these issues in the first instance in
the trial court, rather than the Court of Appeals, while
preserving appellate review for those hopefully-rare instances
in which it is required.

II. PROPOSED DRAFT RULE 82a

Paragraph (a). Paragraph (a) of the proposed rule
provides the basic mechanism for making the revised judgment
of the Court of Appeals the "effective" judgment during the
pendency of the appeal by permitting filing a certified copy
of the judgment with the district court after time for
rehearing has expired or after timely motions for rehearing
have been overruled. The intent of this paragraph is that by
making the revised judgment the neffective" judgment in the
district court, the district court would then have at its
disposal all of the existing post-judgment procedures to
protect the parties' interests.

In particular, a plaintiff with a favorable judgment in
the district court is entitled to abstract the judgment and
obtain writs of execution and turnover orders unless the
judgment is properly superseded. By making the judgment as
revised by the court of appeals the "effective" judgment,
those rights would attach to the revised judgment, rather than
the original trial court judgment. Conversely, once the
revised judgment was filed, a plaintiff would be at risk
attempting to abstract or execute on the original judgment
(alterations to existing abstracts are addressed in paragraphs
(b) and (c) of the proposed rule).

The last sentence of paragraph (a) makes clear that the
filing of the appellate court jUdgment invokes the distr.ict
court's existing authority under Rule 47(k) to revisit the
appropriate supersedeas bond amount to reflect changed
circumstances during the pendency of the appeal. Under the
authority of Rule 47(k), the district court would presumably
adjust the level of security upward to reflect an appellate
Judgment in favor of plaintiff and downward to reflect an

- 2 -
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HUGHES & LUCE

appellate judgment in favor of defendant. Appellate review of
such determinations is already provided under Rule 49 and need
not be separately considered in this Rule.

No separate treatment of a prevailing plaintiff's right to
obtain writs of execution or turnover orders is needed. Under
the first portion of Paragraph (a) the revised judgment is the
"effective" judgment, and all available post-judgment
procedures would apply to that judgment unless it were
proper ly superseded under Rule 47 (k) . The ten day period
after filing and before the revised jUdgment becomes effective
should provide a losing defendant-appellee adequate time to
take steps to supersede the revised judgment before any
execution would be available under the revised jUdgment.

P~ragraphs (b) and (~ Paragraphs (b) and (c) deal with
possible problems caused by the need to abstract a revised
judgment in favor of a plaintiff-appellant or to reflect a
reduced security interest of a losing plaintiff-appellee.
Because the process of obtaining a lien through an abstract of
judgment is specifically controlled by Chapter 52 of the
Property Code, some specific treatment is required in the Rule.

Normally, the issuance of an abstract of judgment is a
ministerial act performed by the district clerk under the
authori ty of Section 52.002 of the Property Code in compliance
with the requirements as to form of Section 52.003 of the
Property Code. Given that appellate opinions may sometime
direct modifications of judgments without expressly providing
in capsule form the contents of a revised judgment, it seems
unrealistic to expect the district clerk's office to
synthesize the terms of the original Judgment and the judgment
of the Court of Appeals into an abstract of judgment.
Accordingly, Paragraph (b) gives the district court the
authority on motion to specify the terms of such an abstract
based on the revised judgment of the Court of Appeals.

The presumption is that while a clerk may not be able to
combine the revised judgment of the Court of Appeals wi th the
original jUdgment, that is a relatively easy matter for
counsel and upon which counsel should almost invariably reach
agreement. Thus, although the power is expressly provided to
the district court to enter an order dictating the contents of
an abstract of the revised judgnment, this should be almost
always in the form of an agreed order; even though OPPosing
counsel may not agree with the merits of the judgment of the
Court of Appeals, there should be little room for disagreement
as to the effect of that judgment. To encourage such
agreement, the district court is empowered to impose sanctions
for failure to agree in good faith as to the form of the
abs tract.

Chapter 52 of the Property Code does not provide an
express provision for alteration of an abstract of judgment to

OO!92
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HUGHES & LUCE

reElect a changed jUdgment on appeal. Section 52.005(2),
however, does provide a mechanism for filing a release of an
abstract; because that section requires that such a release be
signed by the lienholder or his or her attorney, Paragraph (b)
permits the trial court to require compliance with the
statutory requirements of Section 52.005 (2) of the Property
Code. Thus, on an appellate judgment vac.ating a prior
judgment for plaintiff in whole or in part, the district court
could then provide for a release of any previously filed
abstracts and the filing, as needed, of a new abstract
reflecting a judgment affirmed or rendered for plaintiff, if
any. In order to preserve the rights of the parties, the
district court is requi red to act on such a request wi thin ten
days, i.e., the same ten day period that is ávai lablebefore a
fi led appellate judgment becomes the "effective" judgment.

Paragraph (c) essentially tracks the provisions of Rule
49(b). It permits appellate review of an order specifying the
contents of an abstract and for cases of emergency permits the
court of appeals to make temporaryorderi relating to
abstracts.

- 4 -
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Rule 90. Opinions, Publication and Citation

(a) Decision and Opinion. (No change. J

(b) Signing of Opinions. (No change.)

(c \ ~t~nn~rnQ for Publication. (No change. 1

and Dissenting Opinions. (No change. 1

Lon to Publish. A majority of the justices

decision of a case shall determine, prior to

d, whether an opinion meets the criteria for

:: does not meet the criteria for publication,
distributed only to the persons specified in

ay be furnished to any interested person. On

::ion shall be made to "publish" or "do not

...,~.._,~,.,.,-,,:.=,~~:,,:~¡~¡liam¡l¡~lgw§!¡I!¡!Bn~!:il¡!¡!aBP~¥m~glsÆ~gglil¡:!¡¡!¡lg¡f¡¡¡Ël:ggP.¡s.ìl)'I~1

B~¡¡¡¡¡¡::g~£~iiTñaITgñ~¡~¡~¡¡~¡w.i~&.I~I¡!¡Ui)lgiipY.u.~~iafi!¡!¡!¡~~.¡~U:~¡§p.:IDilgñ:¡i¡I~i¡~~¡~::¡¡:¡ml.~~!¡:¡!¡:¡j:~s¥l.~:§:s,¡

BaTl,w.¡ç:t-:piU~¡~ngI¡¡¡¡lIw.lri¡¥I~):r!¡:¡~g¡§gia~ÆgP.¡!t¡!¡~~g!i¡~:¡!¡¡~¡I!:!:!¡¡lg-g§~¡!~!¡~¡::lR¡M~!:¡î¡:~lamgñ~:l¡g~~t¡¡::¡Itlgg;¡~

g;§1§ê._nalmjgñ!:!¡¡wiê.MI~I¡¡¡¡!&.g!¡:IRy.~m!~¡§I¡¡¡!:¡:ian!l!¡RB~ñ!¥§ñ::¡~!¡~a~i:Mal¡¡¡¡!*l:¡¡¡j¡:lg:s.!:::!¡¡:ls¡s¡g~g¡:t,¡

Hgñsw§g:i.¡¡:¡:~¡:¡:lllñs.¡¡¡:I¡¡:apRê.!~¡la:lg¡!¡¡::¡¡:g§n:ljI:tts¡ña:m¡~:¡!¡:)!):¡f:iñgM:ii¡äilgs.lI)):¡!¡:¡:)gñ1¡::¡¡::¡¡IÃRnIljw.:sl~1

gp,*ñ¡~:§g¡¡¡:¡¡¡l9¡¡)¡¡¡¡~§¡¡!:~::m¡l¡¡mf.S.I§I¡¡i::amMaW¡~!:!¡KlT-!;;;;;:;yjl;;;li;;;;:;:;la;s,::;,;;:;~tê~:w.;l)1'1;;;;;;;;I1¡¡¡:¡¡:#:ñ§:¡¡:¡:¡§¡Bim.m~

( f ) Rehearing. (No change )
(g) Action of Court En Banc. banc may modify

or overrule a panel's decision with regard to the signing or

publication of the panel's opinion or opinions in a particular

case. A majority of justices shall determine whether written
opinions handed down by the court en banc shall be signed by a

justice or issued per curiam, and whether they should be published.
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Rule 90.

(a)

(b)

(c)

(d)

_ (e)

Opinions, Publication and Citation

Decision and Opinion. (No change.)

Signing of Opinions. (No change.)

Standards for Publication. (No change.)

Concurring and Dissenting Opinions. (No change. J

Determination to Publish. A majority of the justices

.participating in the decision of a case shall determine, prior to

the time it is issued, whether an opinion meets the criteria for

publishing, and if it does not meet the criteria for publication,

the opinion shall be distributed only to the persons specified in

Rule 91, but a copy may be furnished to any interested person. On

each opinion a notation shall be made to "publish" or "do not

pub lis h. II .Y~¡¡:¡::RaÆMM:¡I¡mi.lm~I§Mg::r~lfii:¡¡¡î.itRJi1m¡;E:a&.~:¡¡¡~¡¡¡¡mlilw.~I¡¡¡~mgMIJi~§gn¡s.¡w.'1ê:fi

:B~¡¡:I¡:¡¥lgRmB*n¡itM.AAW.ñ.¡¡j¡¡~::ll.I~M~~Æjj¡~j::~£g:¡¡¡¡¡¡:ÊII¡m*:s'lr:¡¡!f¡.:!::¡¡¡¡¡§p¡M.Im.:§ñ¡¡~¡¡¡¡¡¡¡!¡!I¡~¡~¡Ilij!:i¡¡¡Ð¡iaMAA£¡§:SJ

Rait,w.:g:lfpa¡¥¡~n9m¡¡:¡Igfl¡¡¡¡¡:~¡~p.~w;m¡¡¡~:M:ag:;¡f§¡M.gi¡I¡Ug~¡¡¡¡I:¡i¡¡¡¡~¡¡¡¡§fl§~:¡¡m:Jñal¡¡::j:¡¡~gê:¡ç§ñs:i:gantl:¡:Rfiêi.w

tl~Rê.mñ§Êw.¡§ñ¡¡:¡¡¡;wli§M.I.~Æ¡¡¡~¡:¡!¥g~:~:¡:~!RJ~lm¡~:§I~¡¡:¡¡añ~¡¡:!¡IgRffñ¡MW:g¡¡¡:¡¡¡a¡fil~fi:I¡:mM¡¡¡¡¡:tfa¡s.¡¡¡¡::¡:m¡s,¡s:H~g¡M

Rgt.~M§li:it::t¡¡:::M:ßS¡¡:¡¡:::¡:::§PR§¡m:i¡a¡gg¡::~1t::gRÝJB¥I::¡:¡¡:¡:§!!Æ1i¡:i.::¡:¡¡:¡:fü.¡gl¡¡¡¡:t:(§,mgsw¡:¡¡¡:¡:¡:añl¡I¡:¡MJ1RÑml:m:s,tf~1

aR.ffEl$.:gn::::¡:~M:g:¡¡::¡IM.¡:¡IRÑmæmjs,tf~g:¡IãlMgÆ:¡¡¡tKi!:;:~;:;R.;;EM:;;;;;;ng;i;::::~:aIU:ll.i:;:;;;;:im~:¡ring¡::¡:¡$.¡ÑRJiê.m~

ggi.Jitr¡::::§if¡:g9y~t,¡¡¡:B¡I!¡~JimÆ~Ãa¡m¡:¡:¡lAPRê.flL::::::""'..,.."'.:':::r:lwg¡~:~:¡¡~g;¡m§ËÆgp%¡::::M¡M.¡§:gÆaMAA911aJiM

ËgywgÑiW1::gJi:~¡i¡:itftM¡¡¡¡¡§Dmg¡¡:I¡Ji~1J¡¥.~1$¡¡1.¡¡ _

( f ) Rehearing. __
(g) Action of Court En Banc. en banc may modify

or overrule a panel's decision with regard to the signing or

publication of the panel's opinion or opinions in a particular

case. A majority of justices shall determine whether written

opinions handed down by the court en banc shall be signed by a

justice or issued per curiam, and whether they should be published.
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H§WgyM.$:J.::;::::t;j,ñ~::::::j:¡:¡¡apRgml1ajl.gj¡¡l:;;;fipMm%:¡¡jllll:§¡ña¡I:~¡¡::¡¡::::¡:P.9.iI¡¡¡ll:¡¡j¡g~ggl~:::::iaiyI¡fj¡Bpi.ljj:m.¡§n;~g;

gÊw.n:~gP'I:::j,9jl:¡ISjj1¡pinl¡w.:s:A~ll::¡¡fäitim¡¡¡Ij:g::~:~!;gl~t~~~n~~Æ~~~~:~~~:ma.~~fl§:¡:¡¡¡llg::t§i.IMm.ii

P;9.y.Æp.J::¡¡¡§$::lgêi.$j,l:::¡gI.I¡l:galJl;ña¡m¡~¡lppaalt:'~:~:~:~:::::gl¡¡:¡nËi.¡¥f:¡giI¡:¡:gi~9.$¡i¡¡:¡:r.lm¡s¡g~gil¡¡gñaÆMJ~
Æm¥mgw¡n¡¡¡:¡:g¥¡¡¡:¡:¡lß.Y¡:¡:¡¡¡9..§Ë:1¡jÆmm:IDm:¥.jl~I

or(h) Order of the Supreme Court.

refuo.:l q:~:smrsS.:a:m of an application for writ of error, ')lhcthor by

outright refuoal or by refuoal no re".~croiblc error, an opinion

previously unpublished shall forthwith be released for publication,

if the Supreme Court so orders.

( i ) Unpublished Opinions. (No change.)
..

-l
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July 18, 1989

Mr. Russell MCMains,
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: TRAP 90, 181

Dear Rusty:

EnClosed please find a copy of proposed changes to 

TRAP 90
and 1S1 Submitted by Justice Natnan L. Ileclit.. )?lease be prepared
tö report ön this matter at our next SCAC meeting. r will
include the matter on our next agenda.

As always, thank you for your keen attention to the bUsiness
of the Advisory Committee.

LHSIlI/hjh
Enclosure
cc: Justice Nathan L. Hecht

Honorable David Peeples

yours,
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May 15, 1989
ADMINISTRATIVE A

~IARY ANN DEFIf

Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 19th Floor
175 East Houston Street
San Antonio TX 78205-2230

Dear Luke:

Please include on the Advisory Conuittee's next agenda the
following issues which 'have arisen recently during conferences of
the Supreme Court:

1. Regarding TRCP 267 and TRE 6l4: May "the rulel/
be invoked in depositions?

2. Regarding TRCP 330: Should there be general
rules for multi-district litigation generally? Should
there be rules prescribing some sort of comity for
litigation pending in federal courts and courts of other
states?

2. Regarding TRA 4-5: Should the filing period
be extended when the last day falls on a day which the
court of appeals observes as a holiday even though it is
not a Saturday, Sunday, or legal holidayr

1 Regarding TRAP 84 and 182(b): Should an appel-
;Late court be authorized to assess damages for a frivo-
lous appeal against counsel in addition to a party?

4. Regarding TRAP 90 (a) : Should the courts of
appeals be required to address the factual sufficiency
of the evidence whenever the issue is raised, unless the
Court of appeals finds the evidence legally insufficient?

5. Regarding TRAP I~O (a \: What is the effect of
filing an application for writ of error before a motion
for rehearing is filed and ruled upon by the court of.

00197



OO! 98

Luther H. Soules III, Esq.
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appeals? Does the Court of appeals lose jurisdiction of
the case immediately upon the filing of an application
for writ of error, or may the appellate court rule on a
later-filed motion for rehearing, even if the ruling
involves a material change in the Court's opinion or
judgment? See Doctors Hospital Facilities v. Fifth Court
of Appeals" 750 S.W.2d 177 (Tex. 1988).

Two additional matters I would appreciate the Committee
considering are whether to incorporate rules on professionalconduct, such as those adopted in Dondi Properties Corp. v.
Commercial SaVings and Loan Ass'n, 121 F.R.D. 284 (July 14,1988),
and whether the electronic recording order should be included, in
the rules.

Also, please include on the agenda the issues raised in' the
enclosed correspondence.

Thank you for your' dedication to the improvement of Texas
rules.

Hecht



&t(

March 2, 1989

Honorable Mary M. Craft, Master
, 314th District Court
Famly Law Center
4th Floor
iiis Congress
Houston, Texas 77002

Dear Master Craft:

Chief Justice Phillips has referred to me, as the Justice
having primry responsibility for oversight of the :rles ,your very
insightful letter regarding indigent civil appeals.

I am most grateful for your thoughts and expect they will be
carefully considered as we look toward amendments in the :rles this
year.

I hope if you have additional suggestions you will feel free
to let me know.

Sincerely,

Nathan L. Recht
Justice

NL: sm
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MARY M. CRAFT

MASTER. 314TH DISTRICT COURT
FAM fLY LAW CENTER. 4T1l FLOOR

1115 CONGRESS
HOUSTON. TEXAS 77002

(713) 221-6475
February 9 , 1989

Mr. Thomas S. Morgan
2500 N. Big Spring
Sui te 120
Midland, -Texas 79705

Dear Tom:

I read your article i.n the last Juver.ile Law Secti.onNewsletter, and I agree that appealing a deli nquency case for an
indigent client is tricky. However, I have been concerned for
some time about the prob lem of civi 1 appeals for all indigents and
offer the follot.¡ing thoughts.

An indi.gent' s appeal in a criminal case differs from that
in a civil case in that a criminal appellant 1,5 only required to
file a written notice of appeal in the trial ::ourt withi.n 30 days
of the judgment's signing. T.R.App.P. 41 (b) (1). The clerk is
requi.red to forward a copy of the notice of appeal to theappellate court and the attorney for the state. T.R.App.P.
40 (b) (1). A pauper's affidavi t requesting a free statement of
facts may be fiJ ed in the tria i coiirtwithin the same 30-day
period. T.R.App.P. 53(j) (2). Apparently the pauper's affidavit
is seldom challenged, especially if appel lanthad appointed trial
counsel. This procedure i.n indigent criminal appeals is subs-
tantially different from that in civil indigent appeals.

THE PROCESS IN INDIGENT CIVIL APPEALS----
Presently, the procedure for appeal on behalf of an

indigent in a civil case is as follows:

l.' An affidavit of inabil i ty to pay .:;osts (as an al ter-
native to a cost bond) must be fj,led by appe i lant with the clerk
of the tria 1 court within 30 days after si.gni:i9 of the order which
is being appealed. T.R.App.P. 40(a) (3) (A). Appeal is then per-
fected. T.R.App.P. 41(a) (1).

2. Notice of the filing cf appellant,'s affidavit must be
given by appelJ ant to the opposing party or his attorney and to
the court reporter of the court in which the ~ase was tried within

- ".
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two days after the filing. Without notice the appellant "shall
not be entitled to prosecute the appeal without paying the costs
or giving security therefor." T.R.App.P. 40(a) (3) (B).

:3. Any contest to the affidavit (by a party or courtofficer) must be filed with1n 10 days after notice 1s received.
If a contest is filed a hearing is set .by the Court and notice,
given by the clerk. ~.R_App.p. 40 (a) (3) (C). The court must rule
against the affidavit by signed order withi.n 10 days of filing of
the contest or the affidavit i.s taken as true. T.R.App.P.
40 (a) (3) (E) .

THE PROBLEMS

At first glance these rules would appear to fac1litate
indigent appeals, but the opposite is true. As you point out,
many attorneys who practice primarily crim1nal law, or civil law
for paying clients, are not familiar with the procedure and
inadvertently lose their right to appeal.

The possi,biJity of losing cl right to appeal because of
failure to give proper notice is obvious from the cases you
mentioned and others. For example, In re V.G., 746 S.W.2d 500
(Tex. App.--Houston C1st Dist.) 19H8;-nowrit) ,followed the
Corpus Christi. court's decisions in In re R.R. and In re R.H. In
V.G. an indigent i sappeal from a certificaticn judgmen-¡was
dismissed because the ,state's attorney did not receive the tWO-day
notice that a pauper's affidavit had been filed. Reading between
the lines in V.G., it is possible the D.A. actually knew o£ the
filing of the pauper's affidavit and chose not to file a contest
in the trial court.

You may also have Come across the Texas Supreme Court caSeJf Jones v. Stayman, 747 S.W.2d369 (Tex. 1987);' a per curiam
nandamus decision which seemed to provide some hope that notice
:-equirements would be construed with flexihil ity. The trial COUrt
Ln this termination case had neglected to sign an order deter..
Üning the contest or extending the time within 10 days of filing
:he Contest. The state contended that a lett~r sent to the Court
reporter one day after the affidavit of inability was filed
stating counsel's intention to request a free statement of facts
was inadequate under T.R.App.P. 40(a) (3) (B). The Court stated
that the letter, though "not a model of precisi.on" sufficiently
fulfilled the purpose of the rule. The Court further noted that
1) the letter was timely mailed, and 2) the court reporter was
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present at the hearing and did not object to lack of proper
notice.

A recent case from Houston, Wheeler V. Baum, No. 01-88-
00919-CV, is preSently pending before the Supreme -Court. Appli-
cation for leave to file virit of 

mandamus was, granted on February2, 1989, docketed as No. C-8194. This is a termination case from
the Fi.rst Court of Appeals in which the trial judge did not sign
the orde.r determining the 'contest \vithin the required 10 days from
the date of contest. The court of appeals relied on Bantuelle v.
Renfro, 620 S.W.2d 635 (Tex. Ci.v'. APP.--Dallas 1981 no writ), and
In re V .G., Supra, and held that "giving of the 2-day notice to
thecourt reporter is mandatory and absent the notice, the
appellant cannot prosecute an appeal without paying costs or
gi ving security. An objection at the hearing is not necessary
because if no notice is given, a hearing is not requJred."
Interestingly, the real party in interest, Harris County
Children i s Protective Services, received its notice and filed a
contest ,but objected to the lack of notice t.o the court reporter.
No testimony was taken on the merits of the indi,gency claim of
appellant. A similar case is Furr v. Furr, 721 S.W.2d 565 (Tex.
APP.--Amarillo 1986, no writ).-- - --

The absurdi ty of the court reporter notice requirement' is
demonstrated by lvatlock v. Garza, 725 S.W.2d 527 (Tex. App.--
Corpus Christi 1987, no writ), deci.ded by the same court that gave
us In re R.R. and In re R.H. In dismissing t.he appeal because the
court reporter didnorreceive the tWO-day notice, the Court found
that handing the Court reporter the affidavit 

to be marked as anexhibit during the hearing on the contest did not constitute
personal service, reasoning that the court reporter cannot be
expected to read every exhibit so presented. Id. at 529.

An i.nsidious aspect of the indigency appëal procedure is
that notice of f11 ing the affidavit must be actually received by
the opposing party and the court reporter wi. thin two days, or on
the next business day following two days, unless it is mai.led. In
Fe llowshi.p Missionary Baptist 

Church of Dallas, Inc., v. Si.ge 1,749 S.W.2d 186 (Tex. APP.--Dallas 198'8 no writ), the court Of
appeals raised the notice issue on its own motion. It found that
the allegations i.n the affidavit of inabUi.ty to pay costs should
be taken as true because the tria 1 court had sustai.ned the
contest, but failed to enter a timely written order. However, in
calculating whether appellant had properly used the "mailbox
rule," T.R.App.P. 4(b), in deliveri.ng its notice to the court
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reporter, the court ruled that since the affidavit was fiJed on
Thursday, the last day to serve the reporter was Monday. Appel-
lant mai led the notice on Monday, and it was one day too late.
Had it been mailed on Sunday, whether postmarked or not, it would
have been valid service. The court construed T.R.App.l? 4(b) to
require that depositing a document in the 

mail one day before thelast day of the period for taking action was a "condition prece-
. dent" for triggering the extension provided by rule 5 (a) for
mailed documents. Because notice to the cou:i:t reporter was un-timely the appeal was dismissed, even though no objection was made
in the tria 1 court by anyone.

THE FLAWS

The fl aws in the procedure for indige,nts' appeals are
obvious.

First, two days is simply too short a time 

to get noticeout. Some Monday and Friday holidays are federal but not state,
or county but not federal, etc. Secretaries (and lawyers) neglect
to go to the post office on Friday, and walt unti 1 Monday to send
the mai.l.

Second, why is notice to the court reporter required at
all? The reporter is not a party to the suit, is not an attorney,
and does not have the benefit of legal counsel to assist in a
contest. In fact, I have not come across any reported case i.n
which .a court reporter fi.led a contest, althcugh this is the
sta.ted basis for requiring notice. Jones v. Stayman, supra.
Presumably the court reporter, after noti.ce- can contest providi.ng
a statement of facts for no additional compensation. Al though
paid a regul ar salary, they are required to' prepare a free
statement of fact in any indigent's ci.vil appeaL. T.R.App.P.
53(j). In cri.minal cases,T.R.App.P. 53(j) (2) ,and Ti.tle 3 indi-
gent appeals, Tex. Fam. C. sec. 56.02(b)(c), the trial Judge sets
the amount of payment to the court reporter which is paid from the
county general fund.

Further, if a non-indigent appellant perfects an appeal,
the bond or cash deposi.t only has to be fi.led in the statutory
amount of $1,000.00, unless the court fixes a different amount
upon its own motion or motion of either party or any interested
officer of the court. T.R.App.P. 40(a) (1), 46. No notice is
required to be given to the COUrt reporter, although it is a rare
case indeed when this amount wil 1 cover the cost of preparing a
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statement of facts.

Third, the appellate courts i treatment of the notice
provisions as quasi-jurisdictional, and not subject either to
waiver or the harmless error rule, goes agai:ist the grain of
modern procedure. Absent a showing of harm by the state i s a t-
torney or the court reporter, the failure of the appealing
i.ndigent to give noti.ce of intent to seek an appeal without
posting -a cost bond should never result in loss of the appeal.
The language of T.R.App.P. 40(a) (3) (B) has been construed far too
strictly by ignoring the possibility that lack of notice i.s either
non-waivable or harmless, or that actual knowledge of filing the
affidavit is sufficient "notice."

PROPOSED SOLUTIONS

My experience indicates that the majority óf attempted
indigent appeals are dismissed for lack of juri.sdi.ction because of
fai 1 ure to comp ly wi th notice requirements. I agree wi th your
proposal to liberalize the requirements and siiggest the fOllowing
addi.tional proposa Is for your consideration:

1. Amend T.R.App.P. 40 (a) (3) (A) by addi.ng: "The affi-
davit of inability to pay costs on appeal shall be in the form
specified in Rule 145 of the Texas Rules of Civil Procedure."

2. Amend T.R.App.P. 40(a) (3)(B) to provide that the civil
noti ce requirement be the same as the crimi.naJ, i. e., that the
clerk noti.fy opposing counsel of the filing of the affidavit of
inabilityi and eliminate altogether the requirement of notice to
the court reporter.

3. Amend T.R.App.P. 40(a) (3) (B) by deleting the language
fo II owi.ng the semi-co 1 on ("otherwise . . . .') and substituting the
fa llowing:

'"Should it appear to the court that notice has not been
given under this subsection the court shal J direct the
clerk to noti fy opposing counsel and extend the ti me for
hearing an additional ten days after the date of the order
of extension."

This would be consistent with the provisions of T.R.App.P.
40(a) (3) (E) and 41(a) (2).
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4. lnstead of proposing that no bond or affidavi t be
filed (only notice of appeal be given), amend T.R.App.P.
40 (a) (3) (D) and place the burden on the party contesting the
affidavit of inability to show appellant is able to pay costs in
any case in which an attorney was appointed to represent the
appellant in the trial court. (Even a criminal appellant i.s
required to file a pauper's oath and request ':0 waive bond.)

5.. Amend T.R.App.P. 40(a) (3) (E) by adding the following:

"Upon proof that the appellant is presently receivi ng a
governmenta i entitlement based on indi.gency, the court
shall deny the contest. If the court sustains the contest
and finds that appellant is able to pay costs, the reasons
for such a fi.nding shal I be contained in an order.
Evidence shal 1 be taken of the estima::ed cost of preparing
a statement of facts and transcript."

6. Amend T.R. App. P. 51, covering the transcript on
appeal, by adding a provision requiring the c:'erk to furnish a
free transcript on appeal if the appellant is found unable to pay
costs. This should parallel T.R.App.P. 53(j) :1), covering the
free statement of facts.

Given the historically irrational nature of attorney!
guardian ad litem distinctions, I don't think it's useful to rely
on the cases which allow the guardian (but not the attorney) ad
i item, who appea 1 s in hi s represen ta ti ve capac U. ty to do so
wj,thout fj J jng a cost bond, cash deposj,t or a£fjdavi t j n lieu
thereof.

I look forward to seeing you in Austin on the 18th. If
you think these proposals merit further discussion, I would enjoy
getting together with you and anyone else interes'ted in this issue
at a mutually convenient time.

Very trul y yours,

M~~~
MNC!cm

P.s. Oral argument has been scheduled in Wheeler v. Baum, for
March 1,1989 at 9:00 a.m. in the Texas Supreme Court:-
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cc: Mr. Robert o. Dawson
University of Texas
School of Law
727 E. 26th St.
Austin, Texas 78705

cc: Texas Supreme Court
Civil Rul.es Advisory Committee
c/o Hon. Thomas R. Phillips
Supreme Court Building
Austin, Texas 78711
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LAW OFFICES

LUTHER H. SOULES "'
ATTORNEYS AT LAW

A PROFESSIONAL CORPORATION

KENNETH W, ANDERSON
KEITH M, BAKER
STEPHANIE A. BElBER
CHRISTOPHER CLARK
ROBERT E. HlINGER
MARY S. FENLON
LAURA D. HEARD
REBA BENNETT KENNEDY
CLAY N. MARTIN
JUDITH L RAMSEY
SUSAN SHANK PATTERSON
LUTHER H. SOULES ILL

TENTH FLOOR

REPUBLIC OF TEXAS PlAZA

175 EAST HOUSTON STREET

SAN ANTONIO, TEXAS 78205-2230

(512) 224-9144

WAYNE J.FAGAN
ASSOCIATED COUNSEL

TELECOPIER
(512) 224-7073

May 17, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.o. Drawer 480
Corpus Christi, Texas 78403

Dear Rusty:

Re: Proposed ,Changes to Texas Rule of Appellate Procedure

Enclosed please find a copy of a letter sent to me by
Justice Nathan L. Hecht regarding proposed changes to RUles 4, 5,
40, 51, 84, 90, 182 (b), and 130 (a). Please be prepared to report
on this matter at OUr next SCAC meeting. i will include the
matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSIII/hjh
Enclosure
, cc: Honorable stanley Pemberton

/7~Very trui.y yours,r- ~\. -~
--iiER H. SOULES III
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Rule 130. Filing of Application in Court of Appeals

( a ) Method of Review. (No change.)

(b) Time and Place of Filing. The application shall be filed

with the Clerk of the Court of Appeals within thirty days after the

~ c.~rulinCJ~ i-ho ~irt timely motiorf for rehearing.. :fil~à Je)l aay
~L Lr. ~¡;¡¡¡¡¡¡aPPJ1¡M.gl#:M.§I¡¡¡¡¡ir¡m¡~gl¡îî¡¡liTw§j~fîMQ¡¡¡¡¡¡¡¡~t).g1M¡¡~¡~I.¡mlg¡f¡¡li&¡¡¡¡¡¡af¡¡¡¡¡mgç;M.plt~f~¡gñ

Wgrll~ê.¡#i.ng¡¡¡iI¡IM¡¡¡¡¡¡¡¡jaf¡¡¡¡¡Ji.gIU¡¡¡sñ:I~æ.m¡ñ§liî~Æpfiggmnas¡¡¡¡¡~¡¡¡§î¡¡¡¡I¡¡RI.WIMj¡¡¡¡¡¡¡¡¡¡¡mi§¡i:y.Iifñq1¡¡¡¡¡¡¡Bm

RêJwRYi~ij¡i¡¡:¡r¡¥.irñgij~ijj~i;gl¡r¡iiêJpRID~maB~QfijjJ.i~ii¡i¡ijii..MI.;¡jimllljiiiiil~iijilg#:~.jIiji¡lm¡jii~iga~atim.ñgif~ii

njIijBR~¡Ii£91*R~~¡Qrij~¡ita;ppgais~ijiíl.jg2mií¡.jrefmñgjji¡¡llj;iiijsgIIIilflŠjM.pljjf.jijij¡¡Ii¡jigI1ap.PWlM9gRj¥.§g
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(c) Successive Applications.

(d) Extension of Time.
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SAN ANTONIO, TEXAS 78205-2230
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AUSTIN

(512) 327-4105

WRITER'S DIRECT DIAL. NUMB£R:

June 21, 1989

Mr. Michael A. Hatchell
Ramey, Flock, Hutchins, Jeffus,

Crawford & Harper
.P. o. Box 629
Tyler, Texas 75710-0629

Re: Texas Rules of Appellate 
Procedure 130

Dear Rusty:.

Enclosed please find a copy of proposed changes to TRAP -~30
submitted by Justice Nathan L. Hecht. Please be prepared to
report on this matter at our next SCAC meeting. I will include
the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

yours,

III

LHSIII/hjh
Enclosure
cc: Justice Nathan L. Hecht

Honorable David Peeples
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Rule 181. Judgments in Open Court

In all cases decided by the Supreme Court, i tsjudgments or

decrees will be pronounced in open ai.ñgy.fi§~IM~§iglwll~Wg~~gEWii

~§ court; and the opinion of the court will be reduced to writing
in such cases as the court deems of sufficient importance to be

reported. Where the court, after the submission of a case, is of

the opinion that the court of appeals has entered a correct

judgment, and that the writ should not have been granted, the court

may set aside the order granting the writ, and dismiss or rcfuoc

~W.ly the application as though the writ had never been granted,

without .writing any opinion.
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WRITER'S DIRECT OIAL NUMBER:

July 18, 1989

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Christi, Texas 78403

Re: TRAP 90, 181

Dear Rusty:

Enclosed please find a copy of proposed changes to TRAP 90
and 181 submitted by Justice Nathan L. Hecht. Please be prepàred
to report on this matter at our next SCAC meeting. i will
include the matter on our next agenda.

As always, thank you for your keen attention to the business
of the Advisory Committee.

LHSlII/hjh
Enclosur.e
cc: Justice Nathan L. Hecht

Honorable David Peeples

yours,

III
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