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Mr. Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.
Austin, Texas 78701-2494

Dear Steve:

Thank you very much for agreeing by telephone to chair the
Special Subcommittee of the Supreme Court Advisory Committee to
review TRAP Rules 47, 48, and 49, for codification of the
supersedeas law of Texas.

I appoint to your Committee: William V. Dorsaneo III (an
attorney active in the appeal for Texaco), Harry M. Reasoner (an
attorney active in the appeal for Texaco), Elaine Carlson, Pat
‘Beard, and Tom Ragland.

The supersedeas issue is completely moot in the

- Pennzoil-Texaco litigation with the pendency of the Texaco

bankruptcy. However, since the two sides have so deeply studied

the problem when it was one of the forefront issues, I felt it

important to have one member of each 'team in your assistance,

with a majority not involved in that case or its former
supersedeas issues. ‘ .

The Texas Senate unanimously voted a resolution to study the
supersedeas practice in Texas in the next biennium and to make a
report at the next Legislative Session. SB 1414 (copy attached)
got so far in this session as to pass the Senate Jurisprudence
Committee although it did not have sufficient support to get to
the Senate floor. Aside from the fact that this would be another
instance of legislative invasion of the Supreme Court rule-making
power, SB 1414 was riddled with defects and deficiencies readily
apparent from reading it. The SCAC must act to produce a good
work product in order to forestall something like this in the
1989 Legislative Session. '
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Mr. ‘Steve McConnico
June 10, 1987
Page 2

Marie Yeates, an attorney with Vihsoni& Elkins, has done an
in~depth memorandum on -the Texas law. (copy attached) and has also
drafted a proposed rule (copy attached) -

I am sendlng copies of this letter and the attached mate-
rials to each of your Subcommittee members by Federal Express
today and ask that you make a written report on a timely basis so
as to have the report in my hands no later than Thursday, June
18. That's right ~-- in less than a week. We will be preparing
the meeting materials for distribution to the Committee as a
whole on Friday, June 19, so that they can be mailed that day and
~ bé in the hands of the Committee members a few days prior to the
June 26 meeting in event the members should choose to make some
advanced preparation for the meeting.

I apologize for the short fuse on this matter,  but somehow
the timing just worked out that way. I am sure that your members
will be willing to meet by telephone as often as necessary next
week at convenient times.

Very truly

Luthé’JH. Soules III

LHSIII:gc

LsS587/029
Enclosures
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VINSON & ELKINS
ATTORNEYS AT LAW

Fr
THE WILLARD OFFICE BUILDING 3300 FIRST CITr TOWER

488 PENNSTLVANIA AVE, N.W.
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47 CHARLES ST.. BERKELEY SOUARE
LONDON wWiX 7PB, ENGLAND

TELERHONE O! 441 491.7236 April 7, 1987
CABLE VINELKING LONDON W1-TELEX 24140 .

Luke Soules, Esgqg.

Soules & Reed

800 Milam Building

East Travis at Soledad
San Antonio, Texas 78205

Re: Texas Supreme Court Advisory Committee

Dear Luke:

FIRST City éENTRE
818 CONGRESS AVENULE
AUSTIN, TEXAS 7870t-249¢a
TELEPHONE 512 495-8400

2020 LTV cenTER
200! ROSS AVENUE
DALLAS, TEXAS 7S520i-20168
TELEPHONE 214 979-6600

This letter is written in response to your letter dated

February 23, 1987, requesting a review of Rule 47,

Texas

Rules of Appellate Procedure, in connection with the Supreme

Court Advisory Committee's consideration of that

rule.

After reviewing the proposed amendment to Rule 47, which has
~been approved by the State Bar Committee on Administration

of Justice, my observations are as follows:

1. Paragraph (k) Recognizes Existing Texas Law. The
Principal (indeed, the only) proposed amendment to Rule 47
is the addition to that rule of new paragraph (k) expressly
authorizing the trial court to stay enforcement of a judg-
ment and order security arrangements in lieu of a super-

sedeas bond. As you and I have discussed, Texas courts have .
pPreviously recognized the trial court's authority to suspend

enforcement of a judgment even though Rule 47,

like its

predecessor, Rule 364, Texas Rules of €ivil Procedure, does
not expressly authorize such action by the trial court.
Thus, for example, in McCormick Operating v. Gibson Drill-

the Court of Appeals stated:

ing, 717 S.wW.2d 420, 427 (Tex. App.--Tyler 1986,

no writ),

A court mav render a judgment that is final
and appealable fixing the rights and liabilities
of the parties, but defer its enforcement until
final judgment is an ancillary or related proceed-
ing. Rose v. Baker, 143 Tex. 202, 183 S.W.2d 438

(1944) "

717 S.W.2d at 427. See, e.g., Hargrove v. 1Ins.

Investment

Corp., 142 Tex. 111

r 176 Ss.Ww.2d 744 (1944%) (one-half of

money judgment ordered pPlaced in registry of court pending

appeal in related case); Jamison v. City of Pearland, 520
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S.W.2d 445 (Tex. Civ. App.-~Houston [lst Dist.] 1975, no
writ) (enforcement of city's judgment for - taxes, etc.,
suspended pending appeal in related case). Other Texas
decisions deal with suspension of Jjudgment enforcement
outside of the context of some related or companion case.
In Fairbanks, Morse & Co. v. Carsey, 109 S.W.2d 985 (Tex.
Civ. App.--Dallas 1937, writ dism'a w.0.3.), the court
entered a money judgment for commissions not yet accrued and
stayed execution on the judgment until the date 6f accrual
of the amounts due. The court's opinion includes the
following language:

That the court had the right to stay éxecu-
tion and abate the interest on the amounts not due
cannot be seriously questioned. "Under the
general supervisory powers over their process, all
courts of common law have the power temporarilv to
stay execution on Jjudoments by them rendered
whenevgglip is necessarv to accomplish the ends of
justice.™ 23 C.J. P. 521. In the instant case,
we think it was necessary for the accomplishment
of the ends of justice, that the court establish
the amounts and render judgment for the commis-
sions not yet matured, and stay execution until
their maturities, this to avoid a multiplicity of
suits.

109 sS.w.2d at 990. See Weaver wv. Bogle, 325 s.w.2d 457
(Tex. Civ. App.--Waco 1959, no writ) (court entered money
judgment on July 3, 1958, and by court's own motion ordered
execution of the judgment stayed until November 24, 1958).

Similarly, in Harris v. Harris, 174 S.w.2d 996 (Tex.
Civ. App.--Fort Worth 1943, no writ), a money judgment of
$65.00 was awarded against the father-in-law as part of a
divorce and property settlement Jjudgment. The Jjudgment
ordered the amount to be paid by the father-in-law in
monthly installments. An argument was made that the judg-
ment was not final because the total judgment amount of
$65.00 was not enforceable at once, payments being due under
the judgment in monthly installments. Rejecting that
argument, the appellate court stated: "under proper condi-
tions, a court may enter a judgment and stay execution for a
given time. . . ." 174 s.w.2d at 1000. The appellate court
also noted that the trial court's action was "at least an
adjustment of the equities between the parties. . . ." 1Id.

The parties may also agree to include in a judgment a
stay of execution as in’ Karnes v. Barton, 272 S.W.2d 317




(Tex. Civ. App.=--Austin 1925, no writi, in which the parties
agreed to, and the judgment therefore recited, a 100-day
stay of execution. , ) R

Thus, Texas trial courts have previously stayed execu-
tion of judgments under a variety of circumstances. The
Texas courts arguably are already empowered to exercise the
flexibility as recognized in the cases cited above. See
also Section 65.013, TEX. CIV. PRAC. & REM. CODE (injunction
to stay execution of judgments). Arguably, the present Rule
47 may contemplate such trial court authority pursuant to
the prefatory language in paragraph_{a) "Unless otherwise
provided by law or these .rules. . . " Indeed, Justice
Powell's opinion in Pennzoil Co. wv. Texaco, Inc.,,slip op.
No. 85-1798 (U.S. Sup. Ct. April 6, 1987) (footnote 15),
recognized this prefatory language as suggesting that the
Texas trial court has authority to suspend the supersedeas
bond requirement, if that court determines that such a
requirement would violate the federal Constitution. Accord-
ingly, express recognition of the trial court's authority as
in proposed paragraph (k) would certainly be consistent with
the prior Texas case authorities cited above.

As you know, the majority of the United States Supreme
Court did not address the constitutionality of the Texas
bond rules in the Pennzoil decision. However, Justice
Stevens' concurring opinion, joined in by Justice Marshall,
recognizes that, even if present Rule 47 were construed to
provide no flexibility to the trial judge, it would not
contravene the federal Constitution. Thus, Justice Stevens
wrote:

I agree that it might be wise policy for
Texas to grant an exception from the strict
application of its rules when an appellant can
satisfy these three factors. But the refusal to
do so is certainly not arbitrary in the constitu-
tional sense. A provision for such exceptions
would require the State to establish rules and to
hold individualized hearings whenever relevant
allegations are made. Texas surely has a rational
basis for adopting a consistent rule refusing to
stay the execution of money Jjudgments pendigg
appeal, unless a sufficient bond or security is

posted.
Justice Brennan likewise agreed that the Texas bond re-
quirement is not unconstitutional. Nevertheless, the
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proposed amendment to Rule 47 may preclude any future
constitutional challenge to the Texas bond rule.

2. Appellate Review of Securit Requirements. Rule
49, Texas Rules of Appellate Procedure, pPresently provides
for appellate review of supersedeas bonds in civil cases.
Rule 49(b) states that the appellate court may review for
excessiveness a bond "fixed by the trial court." The
proposed rules change should perhaps include a companion
amendment to Rule 49 expressly to allow for appellate review
of trial court action under proposed -paragraph (k) to Rule
47. Additionally, language might be- inserted ,in proposed
paragraph (k) in Rule 47 stating that, notwithstanding
paragraphs (a) and (b) [money judgment bond approved by the
clerk], the trial court may "fix" a supersedeas bond on a
money judgment in less than the amount of that judgment.
The trial court's authority to "fix" such a bond could then
be reviewed by the appellate court for excessiveness under
present Rule 49 (b).

3. Continuing Jurisdiction of the Trial Court to
Establish the Supersedeas Bond. & judgment can be executed
upon only after the expiration of thirty days following the
date on which the new trial motion is overruled, either
expressly or by operation of law. Rule 627, TEX. R. CIV. P.
That is also the date on which the trial court's plenary
jurisdiction over the cause expires--thirty days after the
date of overruling the motion for new trial. Rule 329b(e),
TEX. R. CIV. P. See Transamerican Leasing Co. v. Three
Bears, Inc., 567 S.w.2d 799, 800 (Tex. 1978) ("[ulnder the
express provision of [former Rule 329b], the trial court
retains jurisdiction over the cause and, thus, plenary power
over its judgment until thirty days after the original or
amended motion for new trial is overruled." 567 S.w.2d at
800. See Burroughs v. Leslie, 620 S.wW.24 643, 644 (Tex.
Civ. App.--Dallas 1981, writ ref'd n.r.e.) ("[u]lnder rule
329b . . . the trial court retained jurisdiction over the
cause and had plenary power over its judgment until thirty

days after expiration of the time for overruling the motion
for new trial. . . .").

In the usual case, the trial court should be requested
to make the supersedeas bond determination. before expiration
of the period of its plenary jurisdiction. However, where
no such determination is made during that time period, does
the trial court have continuing jurisdiction to decide the
Supersedeas bond question? The trial court clearly has
continuing jurisdiction to enforce its judgments, after
expiration of its Plenary power, so long as its actions do
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not modify the judgment or otherwise interfere with the
jurisdiction of the Court of Appeals. See Arndt v, Farris,
633 S.W.2d 497 (Tex. 1982); Smith v. Smith, slip op. 01-85-
0989-CV (Tex. App.--Houston [1st Dist.] Sept. 25, 1986, no

writ); Crawford v. Kellv Field National Bank, slip op. No.
04-85-00529- CV (Tex. App.--San Antonio, Jan. 29, 1987).

As a corollary to the trial court's continuing juris-
diction over enforcement_of its judgments, that court must

sedeas bond issues. As a matter of palicy and prdctice, the
Court of Appeals would probably prefer to have the trial
court pass on the supersedeas question in the first in-
stance. Furthermore, it is questionable whethe; the Court
of Appeals can hear .evidence as would be necéssary in a
determination of what security arrangements are required,
Thus, that continuing jurisdiction should probably rest in
the trial court.

There are few cases dealing with the issue of the trial
court's continuing Jurisdiction over the supersedeas bond
issue. In Southwestern States General Corp. wv. McKenzie,
658 S.w.2d4 850, 852 (Tex. App.--Dallas 1983, writ ref'q
h.r.e.), the appellant filed a motion within the period of
the trial court's Plenary jurisdiction asking to substitute
negotiable instruments in lieu of any supersedeas bond
pursuant to Rule 14(c), Texas Rules of Civil Procedure. The
trial court entered its order with respect to that motion
after the expiration of the trial court's Plenary jurisdic-
tion, i.e., over 30 days after the overruling of appellant's
new trial motion.

On appeal, the appellee argued that the trial court
lacked jurisdiction to rule on the Supersedeas bond issue.
The Court of Appeals disagreed. First the Court noted that
the motion with respect to the supersedeas bond was filed in
the trial court within the period of the trial court's
jurisdiction, and thus, the trial court was required to rule
upon it. However, the Court went on to say the following:

The fact that this court had acquired jurisdiction
of the appeal did not diminish the trial court's
continuing jurisdiction to fix the supersedeas
bond. [Citations omitted. ] Indeed, this court
recently indicated that, at least in the Rule
14 (c) case such as this, an applicant must proper-
ly first seek leave of the trial court. [Citation
omitted. ]
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658 S.W.2d at 852.f'

In Cashion v. Cashion, 239 §S.W.2d 742 (Tex. Civ.
App.--Waco 1951, no writ), the Court addressed the super-
sedeas bond issue with respect to a non-money Jjudgment.
Former Rule 364(e), Texas Rules of Civil Procedure, (now
Rule 47(e), Texas Rules of Appellate Procedure) provided for
the setting of the supersedeas bond in such cases by the
trial court. In that case the appellant sought an injunc-
tion from the Court of Appeals to restrain execution of the
judgment where no supersedeas bond Tad been filed. The
Court stated as follows: o ,

If appellants desire to suspend the Jjudgment
pending appeal they should proceed under Rule 364,
sec., (e), Texas Rules of Civil Procedure, and not
by way of injunction. The right to suspend a
judgment by filing supersedeas bond in the trial
court exists though appeal bond and transcript
have already been filed in the court of appeals
and such filing does not diminish the power and
duty of the trial court to fix the amount of the
supersedeas bond in cases of this character if and
when requested to do so. The appellants concede
that no request in this respect has ever been made
of the court below.

A rules amendment providing for continuing jurisdiction
of the trial court to deal with the supersedeas bond issue
would be in order. It would also make sense to specify that
Rule 62la, Texas Rules of Civil Procedure (post-judgment
discovery), is available in connection with the supersedeas
bond determination under proposed paragraph (k) of Rule 47.
Clearly the trial court will require information concerning
the judgment debtor's financial picture in order to exercise
its discretion in making the security determination.

These are my observations concerning the practical
workings of the proposed new Rule 47. Obviously, these
comments draw heavily upon our experiences in the ggggggil
litigation and the collective wisdom of the attorneys in
that litigation, especially W. James Kronzer.

Please let me know if I can be of further assistance.

Sincerely,

Marie R. Yeates
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MEMORANDUM |

-~

*June 9, 1987

To: Judge Kronzer
Luke Soules

From: Marie R. Yeates

Re: Proposed Revisions to Supersedeas Rules -< Texas
Supreme Court Advisory Committee

Attached are the tentative proposed rev151ons of the
Supersedeas Rule. They should be conSLdered tentative only
until reviewed by Judge Kronzer.

Proposed new Rule 47 would provide the trial court with
discretion to determine the amount and type of security for
any type of judgment, including a money judgment. It would
also permit the trial court to make alternative security
arrangements in lieu of posting security. Attached to the
proposed Rule 47 are comments concerning the outlined
changes.

Also attached, as requested by Luke, is a proposed
re-write of Rule 49 providing for appellate review of the
trial court's exercise of discretion. Comments are also
attached to that proposed Rule.

Finally, as an alternative, we also attach a new
paragraph (k) to be added to the present Rule 47 in order to
attempt to engraft onto that rule, the authority provided
federal courts by Rule 62b, Federal Civil Procedure, to stay
the execution of a Jjudgment. The Committee may be more
likely to adopt a new paragraph (k), rather than attempting
to rewrite the whole rule. However, Luke indicated that he
was interested in an attempted rewrite of the whole rule.

In conjunctiomr with your consideration of paragraph
(k) , you might note that the federal rules do not state the

factors to be considered (e.g., irreparable harm, etc.) in
the rule itself.

cc: Harry M. Reasoner
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PROPOSED RULE 47 )
TEXAS RULES OF APPELLATE PROCEDU

Stav of Judgment Pending Appeal

(a) Suspension of Execution. Unless otherwise provid-

ed by law or these rules, the appellant may suspend execu-

tion of the judgment by posting security ’(such -as_a_surety

bond with good and sufficient sureties or a deposit under

Rule 48 payable to the appellee) in an amount and type

s J
determined by the trial court, to secure payment of the

judgéenf, coﬁaitioned:thgt the appellani shall prpseeute his
appeal or?writ pfiefroﬁ'with effeét-énd, in céée the judg-
ment of Vthe Supreme cOurt"or court of appeals shall ﬁe
against him, he shall pay all such damages and costs as said

court may award against him. The amount and type of secur-

itv necessarv to suspend execution of judgment as provided

in all succeeding paragraphs of this rule shall be estab-

1ished within the discretion of the trial court, considering

what security is recquired to secure the plaintiff in judg-

ment against any loss or damage occasioned by the delay on

appeal, as well as the interests of justice and the relative

equities of the parties. If the securitv posted is a surety

bond or Rule 48 deposit and is sufficient to secure the
£

costs and is filed or made within the time prescribed by
Rule 40, it constitutes sufficient compliance with Rule 46.

(b) Money Judament. When the judgment awards recovery

of a sum of money, the amount and type of security shall be

determined by the trial court. The clerk mav approve a good

and sufficient surety bond or deposit pursuant to Rule 48

without the exercise of the discretion of the trial court if

-

the appellant files a bond or deposit in at least the amount

of the judgment, interest, and costs.

(¢) Land or Propertv. When the judgment is for the

recovery of land or other property, the posting of security
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shall be further conditioned that the appellant shall, in
case the judgment is affirmed, pay to the appellee the value
of the rent or hire of such property during the appeal, and

the security shall be in the amount and tvpe determined by

the trial court.

(d) Foreclosure on Real Estate. When the judgment ig

for the recovery of or foreclosure upon real estate, the
L

appellant may suspend the judgment insofar as it decrees the

recovery of or foreclosure against said specific real estate

by'pdéting"éécﬁrity'iﬁ the amount and type to be determined

by the trial court, ﬁotjless than'the.rents and .hire of said
real estate; but if the'amoﬁht of the security is less than
the amount of the money judgment, with interest and costs,

then the trial court may within its discretion suspend

execution on the money judgment with or without the posting
of additional security. ’

“{e) Foreclosure on Personal Property. When the

judgment is for the recovery of or foreclosure upon specific
personal property, the appellant may suspend the Jjudgment
insofar as it decrees the recovery of or foreclosure against

said specific personal property by posting security in an

amount and tvpe to be determined by the trial court, not
less than the value of saié property on the date of rendi-
tion of judgment; but if the amount of the security is less
than the amount of the money Jjudgment with interest and

costs, then the +trial court within its discretion may

suspend execution on the monev judgment with or without the

posting of additional security. .

(f) Other Judgment. When the <judgment.is for other

than money or property or foreclosure, the security shall be
in such amount and type to be determined by the trial court
as will secure the plaintiff in judgment in any loss or

damage occasioned by the delay on appeal considering the

interests of Jjustice and the relative equities of the

Proposed Rule 47 =-- Page 2 00000012



parties, but the trial court may decline to permit the
judgment to be suspended on £filing by thg plaintiff of
security to be determined by the trial court in such an
amount as will secure thé defendant in judgment in any loss
or damage occasioned by any relief granted if it.is deter-
mined on final disposition that such religf was improper,

considering +the interests of <Hustice and the relative

equities of the parties.

(g) child Custody. When tAe judgment is one involving
the :care.-or custody of a child, the appeal, with or without
security, shall noén ﬂgve “the effeéf of suspending the
judgment as to the care orféustca§>df the child unless it
shall be so ordered by the court rendering the 3judgment.
However, the appellate court, upon. a . proper .showing, may
permit the judgment to be superseded in that respect also.

(h) For State. or Subdivision. When the judgment is in

favor of the State, a municipality, a State agency, or a
subdivision of the State in its governmental capacity, and
is such that the judagment holder has no pecuniary interest
in it and no monetary damages can be shown, the security

shall be allowed and its amount and type determined within

the discretion of the trial court, and the liability of the

appellant shall be for' the amount of the security if the

appeal is not prosecuted with effect. Under equitable
circumstances and for good cause shown by affidavit or
otherwise, the court rendering judgment on the securitv may
allow recovery for less than its full amount.

(iy Stay of Judgment upon Alternative Security Ar-

rangements. The trial court mav, in the exercise of its

discretion, stay the judgment pending appeal bv alternative

security arrangements in lieu of posting security. Such

alternative security arrangements should be sufficient to

secure the plaintiff in judament against any loss or damage

occasioned by the delay on appeal and to preserve the

Proposed Rule 47 -~ Page 3 00000013



effectiveness of the judgment or order being appealed, but

the trial court may consider the interests of justice and

the relative equities of the parties in determining the

adeguacy of the alternative securitv arrangement. The trial

court mav vacate, limit or modifv this stay for good cause

during the pendency of the appeal.

(J) Effect of Stay of Judgment. The <£filing and

approval by the clerk or the posting of security in the

amount and type determ;ned,by the trial court or the provi-

e 4
sion for alternatlve security arrangements in compliance

with this Rule, . ? o - }L -

ill shall suspend executlon on the judgment,
or so much thereof as has been suspended by the
trial court, and if execution has issued, the
clerk shall forthwith issue a writ of supersedeas;

and

(2) shall suspend any juégment liens estab-
lished or that could otherwise be established
pursuant to Texas Propertv Code Sec. 52.010, et
seq.

Where the <Judament is suspended onlvy in part, and

Judgment liens z:ctach with respect to those portions of a

judgment not suspended, or, where suspension of the judement

has been denied, the trial court shall have discretion +*o

direct that specified propertv of appellant, but nhot other

propertv, shall be subject to judoment liens.
LJ

(k) Certificate of Deposit. If the appellant makes a

deposit in lieu of a bond, posts other securitv, or makes

alternative security arrangements, the clerk's certificate

that the deposit has been made, the security posted or the

alternative security arrangement made as required by the

trial court shall be sufficient evidence thereof.

(1) Continuing Trial Court Jurisdiction. The #trial

-

court shall have continuing jurisdiction during the pendency

of an appeal from a <judgment, even after the expiration of

its plenarv power, to determine the amount and the type of

. securitv and, upon anv changed circumstances, to modifv the

Proposed Rule 47 -- Page 4 00000014



amount or the type of security required to continue the

suspension of <judgment. If the securitv is determined or

altered by the trial court after the attachment of Jurisdic-

tion of the court of appeals, the appellant shall notify the

court of appeals of the security determination by the trial

court. The trial court's exercise of discretion under this
£

rule is subject to review under Rule 49, Texas Rules of

Appellate Procedure.
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COMMENTS TO PROPOSED RULE 47
TEXAS RULES OF APPELLATE PROCEDURE

Comments on Paragraph (a).

Comment 1: As used in this Rule, "trial court" means
the court in which the judgment was ,rende’red. This is
consistent with TEX. CIV. PRAC. & REM. CODE § 65.023 provid-
ing for mandatory venue for any separate action to stay a
suit for execution on a judgment in the court in which the
suit is pending or the judgment was rendered.

Comment 2: The prefatory language of the. prior rule,
"unless c;therwise provided by law or these rules . . ."
remains in the proposed new rule and is intended to reflect
that the trial court has other authority to suspend enforce-
ment of a judgment, see TEX. CIV. PRAC. & REM. CODE
§ 65.013, and that the trial court has the authority to
suspend execution of a judgment without posting security
upon alternative security arrangements pursuant to paragraph
(i) of this proposed Rule,

Comment 3: - The term "security," as used in the pro-
posed rule, is intended to include a surety bond, -deposit
under Rule 48, TEX. R. APP. P., or any form of property
which the trial court may determine to be good and suffi-
cient security under this Rule.

Comment 4: This paragraph (a) of the proposed rule
continues the prior law that the appellant generally may
supersede the Jjudgment as a matter of right; the right to
obtain suspension of execution on a judgment pending appeal
is, as a general rule, not dependent upon the discretion of

the trial court. Schrader v. Garcia, 512 S.W.2d 830 (Tex.

Civ. App.--Corpus Christi 1974, no writ) ("Defendant [has]
the right to suspend the execution of [money] judgment by

giving a good and sufficient bond. . . ."); Brown v. Faulk,

231 s.w.2d 743 ({Tex. Civ. App.--San Antonio 1950, mand.
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overr.) {(defendant had the right to supersede the judgment

on a note to foreclose a chattel mortgage); R.B. Spencer &

Co. v. Texas Pacific Coal & 0il Co., 84 S.W.2d 853 (Tex.

Civ, App.--Ft. Worth 1935), writ dism'd, 91 S.wW.2d 411 (Tex.
Civ. App.--Ft. Worth 1936; writ dism'd) (appellant entitled
to supersedeas in a fbreclosure on real‘estat? judgment) .

The appellant is not, however, entitled to suspend
enforcement of certain types of judgments as a matter of
right, -as set out in paragraph (f) and (g) of this Rule.
This is merely a continuation of the prior law. -Pena v,
Zardenetta, %14 S.Wtid’72 (Tex. App.~--San Antonio 1986, no
writ) (relators were entitled to‘lsﬁpersedeas only if the
trial court judgment was for money, property, or foreclo-
sure) .

Comment 5: Proposed paragraph (a) contains a substan-
tive change in the current law by prbviding the trial Jjudge
with discretion to determine the amount and type of security
necessa>— ‘-~ -~~----1 execution and enforcement of all types

(blank space also on of judgment. ., ~. . -.ing the trial court such discretion
onghwaldocunwent) in setting the type of security required to suspend execu-
tion, this paragraph recognizes that a form of security
approved by the court can provide protection to the appellee
pending appeal equivalent to that afforded by a supersedeas
bond or a Rule 48 deposit. In those situations where the
appellant is able to post a form of security that would
_provide protection to the appellee equivalent +o that
provided by a supersedeas bond or Rule 48 deposit, the trial
court, in its discretion, should be free to suspend execu-
tion or enforcement of the judgment upon appellant's posting
of such security.

Comment 6: As stated in the proposed paragraph (a),
the amount and type of security should be such as will
secure the plaintiff in judgment against any loss or damage

occasioned by the delay on appeal. However, the proposed

Comments on Proposed Rule 47 0000001"7
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rule would change the prior rule by allowing the trial court
alse to consider the interests of justice and the relative
equities of the parties in determining the amount and type
of security required. The considerations applied by the
federal courts -under Ruie 62, Fed. R. Civ. P., and Rule
8(a), Fed. R. App. P., may provide assistancg in articulat-
ing how the trial court might weigh the interests of justice
and the relative equities of the parties. To determine
whether to suspend a judgment upon less thard full security,
the federal courts cqpsider factors such as-

(1) whether the - lappellant] has -made a
showing of likelihood of success on the merits;

(2) whether the v[appellant] has made =a
showing of irreparable harm if the [judgment] is
not [suspended]:

(3) whether the granting of the [suspension
of the judgment] would substantially harm the
[appellee]; and

(4) whether the granting of the [suspension
of the judgment] would serve the public interest.

Ruiz v. “r-telle, 650 F.2d 555, 565 (5th Cir. 1981).

See United States v. Bavlor University Medical Center, 711

F.2d 38 (5th Cir. 1983); QO'Brvan v. Estelle, 691 F.28 706

(5th Cir. 1982); United States v. State of Texas, 523

F. Supp. 703 (E.D. Tex. A981). See, e.g., Poplar Grove

Planting and Refining Co. v. Bache Halsey Stuart, Inc., 600

F.2d 1189 (5th Cir. 1979) (requiring appellant to demon-
strate objectively that "full" bond should not be required
because of the appellant's present financial ability to
respond to a money Jjudgment and appellant's financially
secure plan for maintaining that same degree of- solvency
during the period of an appeal and because posting full bond
would impose undue. financial burden on the appellant). The
standard of proof for "likelihood of success on the merits"
must be less than what is required to grant a motion for
judgment n.o.v. or motion for a new trial, but more than

mere proof of a non-frivolous appeal. Where the balance of

Comments on Proposed Rule 47 00000018

Page 3



the remaining factors weighs heavily in favor of the appel-
lant, the federal courts have reduced the standard of proof
by requiring only proof of a substantial case on the merits

of the appeal. See Ruiz, 650 F.2d at 565.

Comments on paragraph (b):

¥
Comment 1: This paragraph provides that the amount and

type of security reguired to be pdsfed by the appellant in
order to suspend execution of a judgment ;Pall be set at the
discretion of the trial court. Under current Texas law, in
the case of & money;judgmeqt; the éupersedeas bqnd-must be
at least gqual to;the amount of tge-ghdgment, ;nterest, and
costs. Mﬁdd v. Mudd, 665 S.ﬁ.Zd 128 (Tex. App.--S5an Antonio

1983, mand. overrt); Fortune v. McElhenney, 645 S.W.2d 934

(Tex. App.--Austin 1983, no writ); Kennesaw Life & Accident

Ins. Co. V. Streetman, 644 S.W.2d 915 (Tex. App.--Austin

1983, writ ref'd n.r.e.); Haney Electric Co. v. Hurst, 608

S.W.2d 355 (Tex. Civ. App.--Dallas 1980, no writ); Coorer v.
Bowser, 583 S.W.2d 805 (Tex. Civ. App.--San Antonio 1979, no
writ); Schradr . --. %arcia, 512 S.W.2d 830 (Tex. Civ. App.--
Corpus Christi 1974, no writ).

Proposed paragraph (b) constitutes a change in current
law by providing that 'the appellant need not post security
in the full amount of the judgment, if the trial court
finds, in its discretion, that a lesser amount is suffi-
cient. The trial court is afforded discretion as to both
the type and amount of security to be posted. The trial
court should apply the general standard, stated in paragraph
(a), considering both 'the need +to protect the’ judgment
creditor against damages due to delay on appeal and the
interests of -justice and the relative Aequities of the
parties.

Comment 2: This Rule does not intend to change current

law regarding an appellant's automatic right to suspension

¢0000019
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of the judgment by posting a supersedeas bond or Rule 48
deposit in the full amount of the judgment, interest, and
.costs, As under the prior law, such a bond or deposit,rin
ﬁt leaét the amount of the judgment, interests and costs,
may be approved by the clerk without the exercise of discre~

tion by the trial court.

Comments on par=craphs (d) and (e):

Comment 1: .  proposed change to paragraph (d4d) would
vest the tiial court with discretion to suspé;d execution on
the money juégmen£ with or without the éosting of_adaitional
security where the amount of secu;ity to suépéﬁd the fore-
clos?re is less than the amount of the money judgment, with
interest and costs. Under the pfior rule, the full amount
of the money judgment was required to be posted, to suspend
execution on the money Jjudgment. However, under the pro-
posed rule, the trial court has discretion in setting the
amount of security necessary to suspend the Jjudgment. If
the security set by the trial court is less than the full
amount of the mrney Jjudgment, execution on the money judg-

(blank space also on mer.c -~ .. . .......: be suspended.

original document)
Comments on paragraph (f): ,

Changes to this proposed paragraph (f) reflect the
notion embodied in the new proposed rule that the type and
amount of security should be determined by the trial court
based on both the intention to secure the plaintiff in
judgment against any loss or damage occasioned by delay on
appeal, as well as the interests of justice and the relative

equities.of the parties.

Comments on paragraph (h):

Comment 1: The second to last sentence in paragraph

(h) of the prior Rule 47 states that "the discretion of the

Comments on Proposed Rule 47 00000020
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trial court in fixing the amount shall be subject to re-
view." That sentence has been deleted in light of the new
Rule 49 subjecting all trial court determinations under Rule
47 to review by the appellate court. Additionally, the
liability of the appellant for the "face" amount has been
changed in the new paragraph (h) to‘provide'for liability of
the appellant for the amount of the security. This change
reflects that the type of security appr9ved by tpe trial
court is not limited to a Rule 48 deposit or supersedeas

bond.

Comments on paragraph (i):

Comment l1: This paragraph éuthorizes the trial court
to stay enforcement of a judgment upon alternative security
arrangements in.lieu of posting security. For example, the
trial court might order a standstill arrangement pursuant to
which assets of the judgment creditor would not be trans-
ferred or encumbered outside of the ordinary course of

.. busine.. ~*% -ro guo for suspension of the judgment
(blank space on original

document) pending appeal.
Texas courts have previously recognized the trial
court's authority to suspend enforcement of a judgment.

That the codrt had the right to stay execu=
tion and abate the interest on the amounts not due
cannot be seriously gquestioned. "Under the
general supervisorv powers over their process, alil
courts of common law have the power temporarily to
stay execution on judgments v them rendered
whenever it iS necessarv to accomplish the ends of
justice.” 23 C.J. p. 521. 1In the instant case,
we think it was necessary for the accomplishment
of the ends of justice, that the court establish
the amounts and render judgment for the commis-
sions not yet matured, and stay execution until
their maturities, this to avoid a multiplicity of
suits.

Fairbanks, Morse & Co. V. Carsev, 109 S.w.2d 985, 990 (Tex.

Civ. App.--Dallas 1937, writ dism'd w.o.j.). Recognition of
such trial court authority is consistent with prior case

law. See, e.d., McCormick Operating v. Gibson prilling, 717

S.W.2d 425, 427 (Tex. App.--Tyler 1986, no writ) (a court
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may render a judgment that is final and appealable fixing
the rights and liabilities of the parties, but defer its
enforcement until final judgment in an ancillary or related

proceeding); Hargrove v. Insurance Investment Corp., 142

Tex., 111, 176 s.W.2d 744 (1%44) (one-half of money judgment
ordered placed in registry of court pending appeal in

related case); Jamison v. City of Pearland, 520 S$.w.2d 445

(Tex. Civ. App.--Houston [1st Dist.] 1975, no writ) (en-
forcement of city's 3judgment for taxes, etc., suspended

o
pending appeal in related case); Fairbanks, 'Morse & Co. v.

Carsey, 109 S.w.2d QBSLITex. Civ. App.--Dallas "1973, writ
dism'd w.o.j.).(court enteréa money judgment for commissions
not yet accrued and stayed execution on the judgment until

the date of accrual of the amounts due); Weaver v. Bogle,

325 S.W.2d 457 (Tex. Civ. App.=--Waco 1959, no writ) (court

L. entered money judgment on July 3, 1958, and by court's own
(blank space on original

Rata ) “Fared  execution of the judgment stayed wuntil
document) -

NovemDer 24, i.. .

Comments on paragraph (3):

Comment 1: Once the appellant posts the required
security or provides for the alternative security arrange-
ment determined by the trial court, the proposed ‘paragraph
(j) provides that fhe effeét is to suspend the judgment by
precluding any enforcement of the judgment.

Comment 2: <This proposed paragraph changes current law
by providing that the posting of security‘or making alterna-
tive security arrangements as provided by +this rule will
also suspend the effectiveness of judgment liens. )

Comment 3: ?hi proposed paragraph (j) also changes the
law by permitting the trial court to designate that only
specific property of the appellant may be subjected to

judgment liens within the discretion of the trial court.

Comments on Proposed Rule 47 00000022
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Comments on paragraph (k):

Comment 1: Paragraph (k) merely facilitates the
procedural mechanics involved in those situations where a
trial court approves other security arrangements in lieu of
2 supersedeas bond or Rule 48 deposit. The clerk's certifi-
cate that the security arrangements'ordered'by the trial

court have been made is sufficient evidence thereof.

Comments on paragraph (1):

Comment 1l: Paragraph (1) recognizes continuing juris-
diction in ‘the t?iali court to make the determinétions
contemplated by the pr#or paragraphs of the proposed rule.
The judgment becomes final for purposes of execution at the
same date that the plenary jurisdiction of the trial court
expires. See TEX. R. CIV. P. 627 and 329b(d) and (e).
Thus, the language of the present Rule 47(3) may be read to
imply that the security may be posted upon trial court
approval even after execution has issued, i.e., after
expiration of the trial court's plenary power. See South-

western States General Corp. v. McKenzie, 658 S.w.2d 850

(Tex. App.--Dallas 1983, writ dism'd) (recognizing the trial
court's continuing jurisdiction to fix the supersedeas bond
after expiration of the trial court's plenary jurisdiction,
at least where the motion upon which the trial court ruled
was filed within the period of the trial court's plenary
jurisdiction).

In the usual case, the appellant should request the
trial court to make the security determinatiqn before
expiration of the period of that court's plenary'jurisdic-
tion. However, where no such determination is made during
that time period, or where a determination was made but the
circumstances under which it was made have changed and good
cause exists to modify the security, the trial court should

have continwing jurisdiction to determine or modify the
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amount or type of security required to suspend or to con~
tinue the suspension of judgment.

As a matter of policy and practice, the trial court
should pass upon the security guestions in the first in-
stance subject to review by the court of appeals under Rule
49, TEX. R. APP. P. The court of appeals may lack jurisdic-
tion to take evidence that may be necessary ih a determina-
tion of what security arrangements are reguired. See McGee
v. Ponthieu, 634 S.W.2d 780 (Tex. App.--Amﬁrillo 1982, no
writ). Paragraph (1) therefore recognizes1that the trial

court exercises continuing Jjurisdiction to°. permit the

parties to conduct necessar& discovery in order to muster
the evidence before the trial court and to permit that court
to make the initial security determination, as well as
reconsidering its prior security determination upon any

"changed circumstances."”

00000024
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PROPOSED RULE 49
TEXAS RULES OF APPELLATE PROCEDURE

Appellate Review of Security in Civil Cases

{a) Appellate Review of Stay of Judgment Pending

Appeal. The exercise of discretion bv the trial court

pursuant to Rule 47 or the approval of a bond or deposit by

the clerk as provided in Rule 47(b), is subject to review by

the appellate court in which the appeal is pending, or prior
¥

to the time that the appellate court jurisdiction attaches,

by a writ of mandamus in the court of appeals.

~The court of appeals reviewingy the trial court's

exercise of discretion mav require a-change in the amount or

tvpe of securitv detérminéd by the trial court either

because the securitv is excessive or insufficient. The

court of appeals may also remand to the trial court for

findings of fact or the taking of evidence.

(b) Alterations in Security. If upon its review, the

appellate court requires additional security for suspension

of the judament, execution of the judgment shall be suspend-

ed for twenty days after the order of the court of appeals
is served. If the appellant fails to comply with the order
within that period, the clerk shall notify the trial court
that execution may be issued on the judgment, but the appeal
shall not be dismissed unless the clerk finds that the bond
or deposit is insufficient to secure the costs. The addi-

tional security shall not release the securitv previously

posted or alternative securitv arrangements made.

If the clerk finds that the original supersedeas bond
or deposit is insufficient to secure the costs, he shall
notify appellant of such insufficiency. If appellant fails,
within twenty days after such notice, to file a new bond or
make a new deposit -in the trial court sufficient to secure
payment of the costs and to file a certified copy of the
bond or certificate of deposit in the appellate court, the

appeal or writ of error shall be dismissed. The additional
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security shall not release the liability of the surety on

the original supersedeas bond.
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COMMENTS TO PROPOSED RULE 49
TEXAS RULES OF APPELLATE PROCEDURE

Paragraph (a). Coﬁment l: ©Proposed Rule 49 provides
the appellate court with the power to review the trial
court's exercise of discretion regarding the amount and type
of security necessary to suspend execution of Jjudgments.
This proposed rule makes clear that appéllate review for
insufficiency or excessiveness of security extends to all
types of judgments.

Comment 2: This paragraph recogniggs that the appel-
late court méy reﬁiew-the t:ial court's exercise.of'discre-
tion before the appéllate cgurt'stjufisdiction-attaches by
seeking writ of mandamus.‘

Comment 3: The court of appeals reviews the' trial
court's determination as to amount and type of security for
insufficiency or excessiveness.

Comment 4: Tﬁe review by +the appellate court is
limited to whether the trial court abused its discretion at
the time the trial court set.the security. In situations
where changed .. n—stances may justify a modification of
the security arrangement, the party seeking modification
should first apply to the trial court for such modification

pursuant to Rule 47.
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COMMENTS TO PROPOSED NEW PARAGRAPH (k)
TO BE ADDED TO RULE 47

Paragraph (k): Comment 1: This paragraph is a pro-
posed addition to the present Rule 47 that seeks to provide
the trial court with authority to suspend execution of all
or part of a Jjudgment in the exercise of that court's
discretion. This proposed additional paragr;ph seeks to
give the Texas trial court discretion like that exercised by
the federal courts under Rule 62, Fed. R. Ci%u P., and Rule
8(a),"Fed.'R, App. Pi

Comment 2: Tﬁi; iproposed ~par§graph goes only to
"enforcement" of the jhdgm;ni by eiecution: it does not
purport to affect judgment liens as established by the Texas
Property Code.

Comment 3: This proposal differs from the earlier
proposed new paragraph (k) previously rejected by the
Advisory Committee in that the trial court would determine
whether to stay the judgment (and would have continuing
jurisdiction to do so pending appeal) subject to review by
the court of appeals. Trial court determination and fact
finding is more appropriate than fact finding in the appel-
late court. The new proposed paragraph (k) expressly
provides for review in the éourt of appeals. Review of any
decision by the court of appeals could be had pursuant to a
mandamus proceeding in the Supreme Court.

Paragraph (k). Comment 4: Proposed additional para-
graph (k) is substantially different from the proposed
paragraph '(k) previously rejected by the Supreme Court
Advisory Committee with respect to what findings will
suppeort a stay of the judgment. Under the earlier proposal,
the findings neceséary to support a stay of enforcement
required that the appeal not be frivolous or taken for
purposes of delay. However, in many, if not the majority of

cases, that standard is. easily satisfied. The new proposed
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paragraph (k) would require a stronger standard of proof of
a substantial case on the merits of the appeal. I1f the
factors are to be stated in the rule itself as mandatory
criteria, then the lesser standard of "substantial” care on
the merits may be preferable to the federal rule criterion
of "likelihood of success" on the merits, of the appeal.
Even the federal cases recognize that the lesser "substan-
tial case" standard might be applied when the other criteria
weigh heavily in favor of the stay of the #Audgment. Ruiz V.
Estelle, 650.F.2d SS§ (5¢h Cir. 1981). Thus, the possible
standards in-increasmi.ng: degree of -_difficulty for the appel-
lant would be (1) the appéal is' ﬁét frivolous, (2) the
appellant has. a substantial case on appeal or (3} the
appellant has a likelihood of-success on appeal.

The previously rejected paragraph (k) also did nét
require the appellant to make a showing that he would suffer
irreparable harm if a stay were not granted or the judgment
not suspended. The underlying theory of Rule 47 is the need
to protect the judgment creditor who has obtained a judg~-
ment. That purpose may not be adequately served unless the
appellant is required to show that he would sustain irrepa-
rable harm absent a stay.

In the proposed new paragraph (k), the other findings
stated to be necessary before judgment may be suspended are
those applied by the federal courts pursuant to Rule 62,
Fed. R. Civ. P., and Rule 8, Fed. R. App. P. The federal
courts require that the appellant make a showing that he
will suffer irreparable harm if the Jjudgment is'6 not sus-
pended and that the gfanting of the suspension of the
judgment will not substantially harm the appellee. See Ruiz
v. Estelle, 650 F.2d 555, 565 (5th Cir. 1981); U.S. v.

Bavlor University Medical Center, 711 F.2d 38 (5th Cir.

1983); O'Brvan v. Estelle, 691 F.2d 703 (5th Cir. 1983);

U.S. v. State of Texas, 523 F. Supp. 703 (E.D. Tex. 1981});

Comments to Proposed New Paragraph (k) C0000029
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Poplar Grove Planting and Refining Co. v. Bache Halsey

Stuart, Inc., 600 F.2d 1189, 1191 (5th Cir. 1979).

c0000030
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PROPOSED NEW PARAGRAPH (k)
TO BE ADDED TO RULE 47

pParagraph (k). 1In lieu of a supersedeas bond, a Rule
48 deposit, or any portion of either thereof, the trial
court may order a stay of all of any portion of any proceed-
ings to enforce the judgment or order appealed from pending
an appeal, upon a showing by the  appellant and finding by
the trial court that the appellant has a substantial case on
the merits of the appeal; irreparable harm Jill be sustained
by the appellant if thé judgment is not suspended; granting
the suspensién wouié!nSt substantially hdrm the appellee;
and granting’the‘suspensiaﬂ woulé éérve the interests of
justice.

The trial court's order granting any stay of enforce-
ment shall provide for posting security or alternative
security arrangements taking into account what secu;ity is
required to secure the plaintiff in Jjudgment ;gainst any
loss or damage occasionéd by the delay on appeal, as well as
the interests of Jjustice and the relative equities of the
parties. |

The trial court will have continuing jurisdiction to
vacate, limit, or modify the stay for good cause or changed
conditions during the pé;dency of the appeal. A motion to
vacate, limit, or modify the stay shall be filed and deter-
mined in the trial court. The exercise of discretion by the
trial court is subject to review by the appellate court in
which the appeal is pending, or prior to the time that the

appellate court jurisdiction attaches, by a writ of mandamus

in the court of appeals.
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9 -20--290 3 BILL TO BE ENTITLED

AN ACT

relating to & unified system of sscurity

for judgments pending

appeal, to provide a procedure to supersede Jjudgment liens, %o

provide a limit on the amount of ucurity required, to provide

flexibility in the type and amount of

ucurity raguired, to

provide for interlocutery appellate review, to provide for

implenmenting rules, and to declare an smergency.

BE IT ENACTED BY THE 1EGISLATURE OF THE STATE OF TEXAS:

SECTION 1. ~ This Act may be cited as tb. ‘security for

Judgment Act.

SECTION 2. The lLegislature of the Btate of Texas finds

thats

(1) Texas® ltatutu and ruln

exhaustion of all appeals}

currently provide no

. method by which Judgment iiens may be cupcrsodnd panding

(2) art. I., 71 15' of the Texas constitution

provides & pight ©of access to ths appaliatc courte to prassnt a

meaningful eppeal by due course ©of law; and

(3) The current sacurity fer judgmant procedure nay

. not afford Jjudicial discretion as to the amount and typs of

security avallable to supersede & money Judgments and

{4) The constitutionality of the Texas security for

judgnent  procedure provided for in 'Tex. R. App. P. 47, 48 & 49

and Section 52.009, Property Code gt. 8.

has been guestioned as
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a denial of the dues Process and sgual protsction guarantees of
the Fourtsenth Apendment to the Unitsd Btates CGnutitutiom and

{3) The vorld-wide surety. ponding capacity 1- only
approximately $1.2 billion; and

(6) The currant ucurity :or Judgment prccadurn are
in confliect, &re n.mbiguam and are not \mdcr +he administration
of a single branch of government? and

{7) 'rm provisions of this Act will accomplish much-
neadsd clarification and afford equity, while preserving the
right of persons to obtain appropriate relief through the
appellate processes in the court system; and

(8)' The 70th Legislaturs, naving determined that there
needs t5 be 8 :ubutantiv. right of 1itigants €O give seeurity for
Judgnent pending appcal in order %o protect the rights of access
by Judgment debtors to the appellate courtl of the State of Texas
and the United States Suprenc court %o preunt & meaningful

_appeal by due courss of lav enacts this jegislation to acconmplish

€his purpose.

SECTION 3. gection 52.001, property Code is amendsd to
read as follows: '

gec. 52.001  Establishment of Lien

b zitst or subuquont abstract of judgment, when it is
recorded and indexed in accordance with thh chapter, constitutes
a lien on the rsal property of the defendant jocated in the
county in which the abstract 13 recorded and indexed, including

real property acquired after guch recording and 1ndexing.
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BECTION 4. gBection 52.002, Property Code is amended by
adding Subsection (d) te read as follows:

SECTION 5. section 52.004, Property Code is amended by
adding Subsection (b) (4) to read as followss '

BECTIOH 6. gection 52.004, Property Code is anended by

adding Bubsection (d) to read as follows:

{d).__Upon receipt of an affidevit of security for judament
ae _provided for in Sec, 52,009 herein, the clerk _shall
ipmedistely yecord in the county judement records such_properly
nn&h5n&iss:gﬂ__ﬁledﬁxis_mgx,wnsEE&1:ﬂL;JE&;_juﬂsnsn:__Shﬁt__&n
presented for recording.. The clerk shall note in the record the

BECTION 7. _Chapter 52, Property Code s amended by

adding Section 52.008 to read az follous:

3 o
) ons.

{2)__A judgment debtor may provice securify for the Judgment

and_thue suspend both the execution of the duderent and the
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Texas Supreme Cou or
the following methods:

-
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above, the court of sppeals sha ertain_an _interlocutory
nms&_im;Jmmﬂx&ﬂngx_sﬁaﬂﬂmmﬂﬁ_ﬁL_umaum_ﬂ&

f£iled prior to the tina) determination of the appeal shall be
vold and eof no foree and effect, The distriet . court shall gn;if
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such further orders as the court deems appropriste to protect the
gtatus emeo pending £inal determination of the  interlocutory
appeal. ,

SECTION 8. ‘Chapter 52, Texas Property Code is amended by

-adding Section 52.009 to read as follovwe:

BECTION 9. The provisions of this Act ars intended to

create & substantive right of litigants to. give sscurity for
judgment pending appeal in order to protect the right of access
by judgment debtors to the appsllate courts of the State of Texas

-and the United States Suprenme Court to present a meaningful

appzal by due course of law in accordance with Art. I, Bec. 13 of

the Texas Constitution. ‘Therefere, Iin acecordance with the

provisions of Tex. Gov't Code Ann. Sec. 22.004(a), the S‘-@{fﬁﬁoow?,.
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Court of Texas mey not abridgs, enlarge or modify the nubntantiv-
rights created herein by promulgation of zules in connict
herswith. . »

SECTIOR 10, This Act applies to any Jjudgment entered
after its effective date a_nd any judgment entered prior to its
effective date which is pending on sppeal in a Court of Appeals,
thl; Texas Supreme Court or the Un_ited étntol Supreme Court on the
effective date of this Act.

SECTION 11. The importance of this legislation and the
crowded condition of the calendars in both houses ‘creates an
emergency ' and an imperative public necessity that the
constitutional rule requiring bills to be read on thiees several
days in each bhouss be suspended, and this ‘rule is hereby
suspended, and that this Act take effect and be in force tr'on and

after its passage, and it is so enacted.
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SOULES & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
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KEITH M. BAKER (512) 224-0144
STEPHANIE A. BELBER

ROBERT E. ETLINGER

PETER.F. GAZDA

REBA BENNETT KENNEDY

ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANGFORD SANFORD February 23, 1987

HUCH L SCOTT, JR.

DAVID K. SERG!

SUSAN C. SHANK

LUTHER H. SOULES 111

W. W. TORREY

Ms. Marie Yates
Vinson & Elkins

First City Tower
Houston, Texas 77002

Dear Marie:

."nclosed is fkRe text of the proposed charge to TRAP 47 which
was unag;mously supported by the State Bar Corrittee or. Adminis-
trative of Justice but nonetheless rejetted by the Supreme Court
Advisory Committee.: I would apprezlate very much, in view of all:
the research that you have _.done on “the su'’fect of supersedeas,
your rev1ew1ng Rule 47 in “its entlretz 1dent1fy1ng the. many
inconsi-tencies and 1nadequac1es of it, and proposing a revised
Rite for me to submit #o the Supreme, ourt Adv;sory Comm__tee.

&~ I know that tHis request is a substantlal imposition on you,
but I simply can't resist at‘ ieast attempting to call upap. ye:r
brlgbt intellects and your uﬁﬂerstandlng of supersedeas prc;lems‘
to give -as some help in solving the diffi. «Tties that¢ are’
inherent in this poorly wc.ded Rule.

Very trﬁiy yours,

H. Soules III
THSIII:gc

1.5287/038
‘“nelosuzre
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Texas Rules of Appellate Procedure | ’
Rule 47. Supersedeas Bond or Deposit in Civil Cases

(a) No Change :

{b) No Change

(c) No Change

(d) No Change

{e) No Change

(f) No Change

(g) No Change

(b) No Change

(i) No Change

(i) No Change

[(k) In lieu of a supersedeas bond or any portion thereof,

the court from which or to which an appeal is taken may order a

stay of all or any portion of any proceedings to enforce the

Jjudgment or order appealed from pending an appeal upon further

finding that fﬁéwéﬁpeal 14 not frivolous, not taken for purposes

of delay, and that the interest of justice will be served by

such stay. Any order granting, limiting, or modifying a stay

must provide sufficient conditions for the continuing security of

a_party with a judgment and to preserve the status guo and the

effectiveness of the judgment or order appealed from.

A _court may vacate, limit, or modify the stay for good cause

during the pendency of the appsal. A metion to vacate, limit, or

modify the stay shall be filed and determined in the court that

last rendered any order concerning the stay subject to review by

any higher court.

Advisory Committee Comment: This is a proposal for. a new rule to
provide a secure alternative tc requiring supersedeas bonds in
the full amount ef a judgment. The Supreme Court Advisory
Committee voted 8~4 to reject the proposal. The State Bar
Committee on Administration of Justice voted unanimously in favor
of the proposal. '
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VINSON & ELKINS ' -
) ATTORNEYS AT LAW
THE WILLARD OFFICE B8UILDING 3300 FIRST CITY TOWER FIRST CITY CE.NTRE
155 PENNSYLVANIA AVE. N.W. 818 CONGRESS AVENUE
SHINGTON, D.C. 20004-1007 1001 FANNIN : AUSTIN, TEXAS 78701-24¢
TELEPHONE 202 639-6500 TELEX 89680 HOUSTON, TEXAS 77002-6760 TELEPHONE 5i2 495-8400
r
TELEPHONE 713 681-2222 TELEX 762146
47 CHARLES ST.. BERKELEY SQUARE 2020 LTV CENTER
LONDON WiX 7PB, ENGLAND 2001 ROSS AVENUE
TELEPHONE Ol 441 491-7236 March 9, 1987 DALLAS, TEXAS 75201-28
CABLE VINELKINS LONCON W1-TELEX 24140 TELEPHONE 2I14 979-660¢(

Mr. Luther H. Soules, III
Soules, Cliffe & Reed

800 Milam Building

East Travis at Soledad
San Antonio, Texas

Dear Luke:

Pursuant +to our telephone conference of this date,
enclosed please find the decision of McCormick Operating
Company - v. Gibson Drilling Cempany, 717 S.W.2d 425 (Tex.
App.--Tyler 1986).

Sincerely, -

2

Marie R. YeatA-
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an-maw.:im M‘h‘ﬁ l’
mmdu&'m%of a

damagu’. # anyt dow ownerind ox

indemnification reeovery on outeor

derlying personsl injuries suit :

upon extent of driller’s insurancs c
Appeal dismissed..

MeCORMICE OPERATING -
COMPANY, Appeliant,

Yo -

GIBSON DRILLING-
COMPANY, Appeliee:

No. 12-85-0148-LYV.

Court of Appeals of Texas,
Tyler.

Aug. 28, 1986.
Rehearing Denied Oct. 23, 1986.

Individual injured while overseeing
drilling operations brought action against
driller, and driller filed cross claim against
owner for indemnification. The Fourth
District Court, Rusk County, Donald R.
Ross, J., entered summary judgment in fa-
vor of owner on cross claim, and driller
appealed. The Court of Appesls, Bill Bass,
J., held that summary judgment directing
driller to defend injured party's suit
against owner and pay any judgment ob-
tained was not finsl for appeal purposes,
even though trial court expressly sought to
impart finality by severing cross claim for
indemnity from underlying suit for person-
al injuries, where summary judgment

1. Appesl and Error =68
. . An interloeutory decree or or
not conclude a controversy for ap

. poses, but reserves some questio

ture determination.

‘2 Appesl and Error ¢=80(1)

A purported judgment expres
ring to an undecided issue is plai
locutory in nature and is not ap

3. Appeal and Error ¢»80(4)-

A judgment is not final for ar
poses if damages awarded are
dated, conditional or-eontingent, -
come of another trisb -

4. Appeal and Error ¢=80(4)

. Summary judgment in favor
on its cross claim against driller i
nification, directing driller to ¢
jured party’s suit against owner
any judgment obtained, was not
appeal purposes, even though t
expressly sought to impart finali
ering cross claim for indemnity fr
lying suit for personal injuries, w
mary judgment nevertheless left :
of amount of damages, if any, ¢
and conditioned indemnification
on outcome of underlying person
suit and also upon extent of drill
ance coverage.

5. Appesl and Error &=76(1), 8C
A court may render judgme
final and appealable fixing rights
ities of parties, but defep its en
until finsl judgment in an ancilla:
ed proceeding; however, judgn
suspend enforcement of an awar
pite sum pending outcome of o
proceeding' necessary to proper
of judgment, and must not leave
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Remer L 0 mr emmib oot

ChaﬂuH.Clark.T'ernfOtappen;e.

BILL BASS; Jistiossi - v omina

* Pliis-is an appeal by McCormick Operst-
“ing- Company, defendant/indemnitor, from

‘s summary judgment entered i favor of *

Gibson Drilling Company, pliintiff/indem-
nitee. MeCormick contends that the court
ezred in rendering swmnmary judgment be-

. cause the summary judgment evidence
demonstrates the existence of a genuine
issue of material fact. We conclude that
the summary- judgment is interlocutory in
nature and-we are therefore without juris
diction to consider the appeal.

- Gibson contracted with McCormick to
drill an oil well for McCormick.  MeCor-
mick also. hired George Roberts Consult-
ants, Inc. to oversee the drilling operations.
Clyde Stracener, a drilling consultant for
the George Roberts firm, alleged that he
was injured while on the Gibson rig super
vising the drilling operations and he sued
Gibson. Gibson then brought a cross-ac-
tion against McCormick under the terms of
the drilling agreement for “complete in-
demnification. and/or contribution” and for
reimbursement of all costs incurred in de-
fending against Stracener's claim,

The trial court rendered summary judg-

ment in favor of Gibson against McCormick -

ordering McCormick to defend Stracener’s
suit against Gibson and to pay “any judg-
ment obtained herein by plaintiff, Clyde
Stracener, to the extent of its insurance
coverage as shown by Exhibit ‘B’ to the
motion for summary judgment filed herein

..by Gibson Drilling Company.” Exhibit “B”

.-.contains. photocopies of several insurance
policies, The court further ordered the
severance of Gibson's crose-action against
McCormick from Stracener’s suit against
Gibson “in-order for this judgment to be-
come a final judgment.”

m asr"-.m- By _,ur-'-a{ 1., CODPOVERRY,. disposing of :.ll;tbrm_
it Bohasinim. lmmw__.andmmmtham Wagner v. . Wea,

.. naseh, 166 Tex. 334, 205 8. W.24 890 (1958,
Hnﬂxtyrequnuadatemahnnofanm
rights and liabilites of the parties which
have” beew placed in issue. North’ Eagt
_Independent School Dist. v. Aldridge, ity
S.W.2d 893 (Tex1968r- The- jodgment
mnatemeludethednpuum ﬂntnofm.

-ther questions will arise requiring judiciaj

determination. Jordan.w. Burbaeh,: 339
S.W.2d 249 (Tex. Civ. App.~El Paso 1989,
writ ref'd n.re). An interlocutory decree
or order does nct saackude the controversy,
but reserves some question for future de.
termination. A purported judgment ex-
pressly referring to an undecided issue is
plainly interlocutory. Dimerling v. Gro-
dhaus, 152 Tex, 548, 261 S.W.2d 561 (1953).
A judgment. is - not. final .if the damages
awarded . are. unliquidated;  conditional or
contingent upon the outcome of another
trial. Evans v. Young County Lumber
Company, 368 S.W.2d 783 (Pex. Civ. App.
—Fort Worth 1963, err. dism'd). = .

The trial court, in Hunt Ol Company i

* Moore, 639 S.W.2d 459 (Tex.1982); decreed

Hunt's lease terminated, vested title in
Moore, and ordered that Hunt render an
accounting to Moore for the oil and gas
attributable to Moore's interest. Moore
was awarded costs of suit, but the judg-
ment did not mention his claim for prejudg-
ment interest. The Supreme Court held
the judgment was not appealable becsuse
“any award of damages based on the ac-
counting necessarily had to occur at a sub-
sequent time” and because the judgment
did not address Moore’s claim for prejudg-
ment interest.

In United States Automobile Assecia-
tion v. Eberly, 399 S.W.2d 886 (Tex. Civ.
App.—Corpus Christi 1966, no writ), plain-
tff sought declaratory judgment that the
plaintiffs were “insureds” and the vehicle
with which they collided an “uninsnred
automobile” within the meaning of the in-
surance policy issued by the defendant lis-
bility insurer. Plaintiffs also sought dam-
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getemits'of:-the litnitsof the: insuranee- policy -

i TN K DVERATING B\, A EIRENEDRIELING = TerSigoT
e © T Chess TITSWI4 QY (TerAppeaTyiad 19065 - L
£ /nghin frouy thi- defefidant cairier to the ex- < tener's’ suit and'dlis: upodh 'the extént of

-

McCorinick’s insuranes coverags; i

MMM* Tb&trmfmnrtmred-" {51 ‘A& court may render a juderient that
jisthereause from other claims against other- i,'m-;ﬁ'_"m'—'—‘gmi*apm Thang the rights and

Eiaféndante and granted plaintiffs’ summa- . -
T fyjudgment “for all relief-sought against...-
#gaid defendant ... except as to amount of -
- damages.” ~ Since plaintiffs’ petition ex-

= pressly souglit recovery of money damages-~
"'and the issue was not concluded by the-.
*"jodgment, the court held the judgment was .
* interlocutory and not appealable! -

[4] In severing the cross-action for in-
demnity from the underlying suit for per-
sonal injuries, the trial court expressly
sought to impart finality. to summary judg-
ment. But although there has been & sev-
erance of the two causes, the judgment in
the severed cause must still possess all the
requisites of finality for an appeal to lie.
In the instant case, the judgment orders

" McCormick. to pay any judgment obtained
by Stracener against Gibson “to the extent
of its insurance coverage as shown by Ex-
hibit ‘B.”” The judgment leaves open the
issue of the amount of damages, if any,
due Gibson by McCormick, but conditions
Gibson's recovery on the outcome of Stra-

i. See also Palmer v. D.O.KK. Benevolent and
Insurance Assm, 160 Tex. 513, 334 S.W.24 149
(1960); Campbell v. Campbell, 550 S.W.2d 164
(Tex.Civ.App~=Austin 1977, no writ), reserving
only the issue of the amount of child support;
Gonzales Motor Company v. Cain. 476 SW.2d
124 (Tex.Civ.App.~Corpus Christi 1972, no
writ), determining liability for wrongful seques-
tration but leaving the amount of damages for
later determination; Moncrief v. Tare, 561
8.W.2d 941 (Tex.Civ.App.—~Fort Worth 1978, no
writ), in which the decree held interlocutory
order reinstatement of county employees with
back pay, with the back pay due each employee
to be mitigated by his actual earnings after !
discharge but left unresolved the amount of
earnings 1o be applied in mitigation; Gonzales
v. Paiz, 397 S.W.2d 101 (Tex.Civ.App.—~San An-
tonio 1965, Bo writ), involving an order, held
interlocutory, awarding title and possession in a
trespass to oy title case, but which did not
dispose of plaintiff’s plea for the rental value of
the premises. .

"2 In Hargrove. the court gave judgment for a
definite sum but ordered one-half of the amount
placed in the registry of the cowrt pending the
outcome of an appeal in an associated case.
The judgment further provided that the defend.

lisbilities- of the. parties, but defer its en-
forcement until fina} judgment m an abcil-

or rela roceeding. X086 v. 2
143 Tex: 202, 183 S.W.2d 438 (1944). This
can be proper even though the scope of the
recovery granted may be affected by the
outcome in the reisted suit. Hargrove o
Iigiirance Investment Corp., 142 Tex. 111,
176 S.W.2d 744 (1944). The judgments
deemed final by the application of the pre-
viously mention e have suspen e
enforcement of an award oi-a defintée sum
péhding the outcome of other allied pro-
ceedings necessary to the proper execution
of the judgment? On the other hand, in
the case at bar, the amount, if any, of

- MeCormick’s- liability’ remains indefinite,

entirely unfixed, and contingent upon the
outcome of the other case as well as the
extent of McCormick's insurance coverage.

It has been recognized.that “by various
gradations, the interlocutory decree may be
made to approximate the final determina-
tion, until the line of discrimination .be-
comes so faint as not to be readily per

ant be given credit against the one-haif kept in
the court’s registry for any amounts it might be
required to pay upon the judgment in the other
case. Similarly, in Jamison v. City of Pearland,
520 S.W.2d 445 (Tex.Civ.App.~Houston [ist
Dist.] 1975, no writ), the city was awarded judg-
meant for taxes, penalty, interest, costs, and at-
torney's fees but the enforcement of the judg:
ment was suspended until the decision of the
appeal in a related tax case. In the event a
lower assessment was found proper in the com-
panion case, the city was ordered to refund the
taxes, penalty and interest referable to the im-
proper assessment. In Graham v. Coolidge, 70
S.W. 231 (Tex.Civ.App.1902), the judgment de-
termined the amount and status of the parties’
claims, foreclosed a lien and directed the sale of
the property but reserved the authority to post-
pone the sale and modify its terms and condi-
tions. The judgment in Graham Ref Co w.
Graham Oil Syn., 262 S.W. 142 (Tex.Civ.App.—~
Fort Worth 1924, no writ), was held to be final
although it provided that the amount awarded
to the plainiiff be paid into the registry of the
court to await the determination of a suit pend-
ing in the United States District Court.
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£5.9Ginass the -entirely- contingent sod uns-

siGdgment he is . imterlocutorsh and that-

i.wp@ are- therefore. without . jurisdiction ol
entertain the appesl; The appeal should be
dismissed without prejudice to the rights of
thepuﬁelmperfect:theirapped fromrany
final appealsble judgraent subsequently ex-
tered in thisceause: -

' “~The appeaf is distnissed. '
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SPECIAL SUBCOMMITTEE ON FEDERAL RULE 11

Chairpersons: Gilbert T. Adams, Jr.

Members:

Law Offices of Gilbert T. Adams
1855 Calder Avenue
Beaumont, Texas 77701-1619

Broadus A. Spivey

Spivey, Kelly & Knisely
P.0O. Box 2011

Austin, Texas 78768-2011

David J. Beck

Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002

Professor Elaine Carlson
South Texas College of Law
1303 san Jacinto

Houston, Texas 77002

Gilbert I. Lowe
Orgain, Bell & Tucker
470 Orleans Street
Beaumont, Texas 77701

Charles Morris

Morris, Craven & Sulak
600 Congress Avenue

Suite 2350

Austin, Texas 78701-3234

Tom Ragland

Clark, Corin, Ragland & Mangrum
P.O. Box 239

Waco, Texas 76703
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING o EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON WAYNE 1. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A, BELBER

CHARLES D. BUTTS TELEPHONE
ROBERT E. ETLINCER (512) 224-9144
MARY S. FENLON

PETER F. CAZDA TELECOPIER
REBA BENNETT KENNEDY (512) 224-7073

DONALD J. MACH '
 ROBERT D. REED
SUZANNE LANGFORD SANFORD
HUGH L. SCOTT, jR.
DAVID K. SERCI

SUSAN €. SHANK June 10, 1987

LUTHER H. SOULES 11}

W. W. TORREY
Mr. Broadus Spivey FEDERAL EXPRESS:
Spivey, Kelly & Knisely 457 114 3894

P.0. Box 2011
Austin, Texas 78768-2011

Mr. Gilbert Adams FEDERAL EXPRESS:
TLaw Offices of Gilbert T. Adams 457 114 3905
1855 Calder Avenue

Beaumont, Texas 77701-1619

Dear Broadus and Gilbert:

I know how chagrined you must be over the recalcitrance of the
Legislature to honor the rule-making power of the Supreme Court.
However, we will nonetheless be able to handle that in a
completely effective way at the June 26th meeting.

I have not, as yet, received the written report from your
subcommittee, although it was due on May 29, 1987, and,
accordingly, have undertaken to prepare a proposed rule for
consideration at the meeting. I would 1like to have your
subcommittee's written report in my hands on this proposal as of
June 18, 1987, i.e., next Thursday. I plan to prepare the
complete meeting agenda on Friday, June 19, 1987, and to have
your report distributed to all Committee members at that time.
Accordingly, we cannot further delay.

I also enclose a copy of Art. 5 §31, wherein the Texas
Constitution gives the Court rule-making power and of Government
Code §22.004, which likewise gives the Supreme Court rule~-making
power and mandates that:

"aAt the time the supreme court files a rule, the

court shall file with the secretary of state a list
of each article or section of general law or each

part of an article or section of general law that

in the court's judgment is repealed." (emphasis

supplied) '
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Broadus Spivey
Gilbert Adams
June 10, 1987
Page Two

This latter provision sustains that part of my proposal which
repeals the offendingly intrusive portion of the tort reform act,
i.e. Chapter 9, "Frivolous Pleadings and Claims." I understand
the heavy burdens you labored under during the 'session, but I
hope that you can, within the week, give me your subcommittee's
written report, by conducting subcommittee meetings
telephonically. I sent copies to all of them.

Thank you for your support and cooperation.

Very . truly urs,

' 1UTHER/H. SOULES III

LHSIII/tat

encl/as

cc: Justice James P. Wallace
All Subcommittee Members
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Texas Rules of Civil Procedure

Rule 13. Penaity-fer-?ietitié&s-SEits-eerieading-fEffeét of
Signing of Pleadings, Motions-and Other Papers;
Sanctions] B

[The signature of any attorney or party constitutes a

certificate by him that he has read the pleading, motion, or

other paper; that to the best of his knowledge, information, and

belief formed after reasonable inguiry it is not groundless and

brought in bad faith or groundless and brought for the purpose of

harrassment.] Any attorney [or partyl who shall bring a

fictitious suit as an experiment to get an opinion of the court,
or who shall file any fictitious pleading in a cause for such a
purpose, or shall make statements in pleading presenting-a-state
of--ecaze which he knows to be groundless and false, for the
purpose of securing a delay of the trial of the cause, shall be
~ held guilty of a contempt(.]-+ and-the-ecourts-of--i-ts--own-motion,

o¥--at~-che--instanee--of-any--partyr--witlk~direet-—arm--inquriry--te

aseertain--the--faet+r [If a pleading, motion or other paper is
[

Signed in violation of this rule, the court, upon motion or upon

its own initiative, shall impose sanctions available- under Rule

215 upon the person who signed it, a represented party, or both.

Courts shall presume that pleadings, motions, and other

papers are filed in good faith. No sanctions under this rule may

be imposed except for good cause, the particulars of which must

be stated in the sanction's order. "Groundless" for purposes of

this rule means no basis in law or fact. The court may not
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impose sanctions for violation of this rule if, before the 90th

day after the court makes a determination of such violation, the

offending parti withdraws or amends the pleading, motion, or

other paper,.or offending portion thereof to the satisfaction of

the court. A general denial does not constitute a violation of

this rule. The amoﬁht'reéﬁeéte&_fbr'déﬁé&eé does not constitute

a violation of this rule.]

[ Chapter 9, Subtitle A, Title 2, Civil "Practice and

Remedies Code "Frivolous Pleadings and "Claims" dtherwise to be

effective , is repealed pursuant to Tex. Const. Art.

5 §31, and Tex. Gov. Code §22.004(c).]
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Art. 5, §30 CONSTITUTION

Note'v - = . -
§ 30. . Judges of courts of (_:ou_nt'y_-wide jurisdiction; criminal district attorneys
.~ Notes of Decisions s judges of Counfy Courts at Law to run from the
General Election of 1968 was unconstitutional,

1. In gemeral being in violati £ thi .
The provision in Vernon’s Ann.Civ.St. art. § 65g lonp:;ot]‘; grexnolgmlsNiecbtggsgnd Art. 16,
1970-339A fixing the full term of four years of ) T r o :

§ 31 Courbtka.dmin'is'tra'tio'n and rule-making authority
. Sec. 81. (a) The Supreme Court is responsible for the efficient administration of the

" judicial branch and shall promulgate rules of administration not inconsistent with the laws

of the state as may be necessary for the efficient and uniform administration of justice in

* the various courts.

(b) The Supreme Court shall promulgate rules of civil procedure for all courts not

- -inconsistent with-the laws-of-the state as tay be necessary for the efficient and uniform

administration of justice in the various courts.

- --(¢) The legislature- may delegate to the—Supreme'Court'or'Couq of Criminal Appeals

the power to promulgate such other rules as may be prescribed by law or this Constitu-
tion, subject to such limitations and procedures as may be provided by law.

Adopted Nov. 5, 1985,

Amendment adopted in 1985 was proposed by
Acts 1985, 69th Leg., SJ.R. No. 14, § 8.

ARTICLE VI
SUFFRAGE
“See.
2a. Voting for Presidential and Vice Presi- qualified persons except for residence re-
dential electors and statewide offices; quirements.

§ 1. Classes of persons not allowed to vote

Cross References : similar provision of V.A.T.S. Election Code, art.
Ineligibility to be candidate for public office, 5.01, subd. 4 are unconstitutional on their face.

see V.T.C.A. Election Code, § 141.001. - Hayes v. Williams (D.C.1972) 341 F.Supp. 182.

Law Review Commentaries 1. Right to vote in general ’
Expansion of equal protection clause as chal- In determining the eligibility of voters, consti-

1 tate laws disenfranchisi ' tutional voting qualifications control over stat-
Setr.lgﬁa?y’: L. 22‘?75(191.?;;'_ ranchising felons. 5 utes and -ordinances. Richter v. Martin (Civ.

Literacy tests and the Fifteenth Amendment. App.1960) 337 S.W.2d 134, reversed on other

R grounds 161 T. 323, 342 S.W.2d 1.
Alfred Avins, 12 South Texas LJ. 24 (1970). Legislative acts tending to abridge the citi-

United States Supreme Court zen's franchise will be confined to their narrow-
Felons as voters, see Richardson v. Ramirez, st limits by liberal interpretation favoring the

1974,94 S.Ct. 2655, 418 USS. 24, 41 L.Ed.2d 551.  citizen's right to vote. Mitchell v. Jones (Civ.
Voting or registration by persons detained App.1963). ?’61 SZV.V‘Zd 2,24' ]

waiting trial, see O’Brien v. Skinner, 1974, 94 A qualified citizen is not to be denied the

S.Ct. 740, 41 U.S. 524, 38 L.Ed.2d 702. exercise of his suffrage except where the legisla-
ture has acted within constitutional authority

and has expressly or by c]ealr implication indi-

- cated an intention that a ballot of a qualified

o Notes of Decisions voter shall be void if certain prohibite% condi-
Juqsqxctmln 7 tions are shown to exist. Id.

Validity % Main design of all election laws should be to

secure fair expression of popular will in speedi-

. est and most convenient manner, and failure to

Y. Validity comply with provisions not essential to attain

Neither provision of this section, barring a  that object should not void the election, in ab-

person convicted of a felony from voting, nor sence of language clearly showing that such was

92
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§ 22.002 GOVERNMENT CODE

Title 2
Acts 1943, 48th Leg., p. 354, ch. 232, § 1. Vernon’s Ann.Civ.St. arts. 1733 to 1735a,
Acts7 é967, 60th Leg., p. 1982, ch. 723, 1737.
§ 6.
Acts 1981, 67th Leg., p. 773, ch. 291,
§§ 19, 20.

§ 22.003. Procedure of the Court

(a) The supreme court from time to time shall promu]gé.te suitable-
_rules, forms, and regulations for carrying into effect the provisions of
" this chapter relating to the jurisdiction and practice of the supreme
court.

(b) The supreme court may make and enforce all necessary rules of
practice and procedure, not inconsistent with the law, for the govern-
ment of the supreme court and all other courts of the state to expedite
the dispatch ‘of business in those courts.

Historical Note
Prior Law: G.L. vol. 10, p. 383.
Rev.Civ.St.1879, arts. 1011, 1014. Rev.Civ.St.1911, §§ 1523, 1524.

Acts 1892, p. 19

. Vernon’s Ann.Civ.St. arts. 1730, 1731.
Rev.Civ.5t.1895, arts. 944, 947.

‘ Administrative Code References
Public Utility Commission, practice and procedure, rules of evidence, see 16 TAC § 21.122.

§ 22.004. Rules of Civil Procedure

(2) The supreme court has the full rulemaking power in the practice
and procedure in civil actions, except that its rules may not abridge,
enlarge, or modify the substantive rights of a litigant.

" (b) The supreme court from time to time may promulgate a specific
rule or rules of civil procedure, or an amendment or amendments to a
specific rule or rules, to be effective at the time the supreme court deems
expedient in the interest of a proper administration of justice. The rules
and amendments to rules remain in effect unless and until disapproved
by the legislature. The clerk of the supreme court shall file with the
secretary of state the rules or amendments to rules promulgated by the
supreme court under this subsection and shall mail a copy of those rules
or amendments to rules to each registered member of the State Bar of
Texas not later than the 60th day before the date on which they become
effective. The secretary of state shall report the rules or amendments to
rules to the next regular session of the legislature by mailing a copy of
the rules or amendments to rules to each elected member of the legisla-
ture on or before December 1 immediately preceding the session.

(¢) So that the supreme court has full rulemaking power in civil
actions, a rule adopted by the supreme court repeals all conflicting laws
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and parts of laws governing practice and procedure in civil actions, but
substantive law is not repealed. At the time the supreme court files a
rule, the court shall file with the secretary of state a list of each article
or section of general law or each part of an article or section of general
law that in the court’s judgment is repealed. The list has the same
weight and effect as a decision of the court.

(d) The rules of practice and procedure in civil actions shall be publish-
ed in the official reports of the supreme court. The supreme court may
adopt the method it deems expedient for the printing and distribution of
the rules. ‘

(e) This section does not affect the repeal of statutes repealéd by
Chapter 25, page 201, General Laws, Acts of the 46th Legislature,
Regular Session, 1939, on September 1, 1941.

Historical Note
Prior Law:

Acts 1939, 46th Leg., p. 201.
Vernon’s Ann.Civ.St. art. 1731a.

§ 22.005. Disqualification of Justices

(a) The chief justice shall certify to the governor the following facts
when they occur:

(1) at least five members of the supreme court are disqualified to
hear and determine a case in the court; or

(2) the justices of the court are equally divided in opinion because of
the absence or disqualification of one of its members.

(b) The governor immediately shall commission the requisite number
of persons who possess the qualifications prescribed for justices of the
supreme court to try and determine the case!

-

Historical Note

Prior Law: Rev.Civ.St.1911, arts. 1516, 1517.
Acts May 12, 1846. Acts 1981, 67th Leg., p. 772, ch. 291, § 16.
P.D. 1575. Vernon's Ann.Civ.St. art. 1717.

G.L. vol. 2, p. 1561.

§ 22.006. Adjournment

(a) The supreme court may adjourn from day to day or for the periods
that it deems necessary to the ends of justice and the determination of
the business before the court.

(b) A suit, process, or matter returned to or pending in the supreme
court may not be discontinued because a quorum of the court is not
present at the commencement or on any other day of the term. If a

15
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Features

pate in establishing, maintaining, and en-
forcing, and should himself observe, high
standards of conduct so that the integrity
- and the independence of the judiciary may
be preserved. The provisions of this Code
should be construed .and applied to further -
" that objective. . - ’

Canon 3C delineates the “disqualifications”
of a judge:

A .judge should disqualify himself in a
proceeding in which his impartiality might
reasonably be questioned, including, but not
limited to, instances where:

(a) he has a personal bias or prejudice
concerning a party, or personal knowledge
of disputed evidentiary facts concerning the
proceeding;

{b) he served as a lawyer in the matter in
controversy, or a lawyer with whom he pre-
viously practiced law served during such as-
sociation as a lawyer concerning the matter;
or the judge or such lawyer has been a mate-
rial witness concerning it;

(c) he knows that he, individually or as a
fiduciary, or his spouse or minor child resid-
ing in his household, has a financial interest
in the subject matter in controversy or in a
party to the proceeding, or any other interest
that could be substantially affected by the
outcome of the proceeding.

[ The Supreme Court has the authority to make

and establish rules of the court under Art. V, Sec-
tion 25 of the Texas Constitution:

Section 25. The Supreme Court shall have

power to make and establish rules of proce-

dure not inconsistent with the laws of the

State for the government of said court and

the other courts of the State to expedite the

dispatch of business therein.
The Supreme Court thus has the power not only
to make rules to regulate the ordinary proceedings
of a trial, but also to establish rules “for the gov-
ernment of . . . the other courts. . . ."

The Court held in Smirl v. Globe Laboratories,
Inc., 144 Tex. 41, 188 S.W.2d 676, 678 (1945) that
its rules are desigried to obtain a fair, just, equita-
ble, and impartial adjudication of the rights of
litigants.

In Church v. Chrites, 370 S.W.2d 419, 421 (Tex.
Civ. App. — San Antonio 1963, writ ref'd n.r.e.),
a Court of Civil Appeals ruled that:

When the Supreme Court makes rules it is
the exercise of a legislative power under di-
rect grant by the Constitution, and such
rules when promulgated and established
have the effect of statutes. {Citing TEX.
CONST,, art. V, §25; TEX. REV. CIV. STAT.

1006 Texas Bar Journal November 1980

ANN. arts. 1730, 1731; Brown v. Linkenho-
ger, 153 S.W.2d 352 (Tex. Civ. App. — El
Paso 1941, writ ref'd w.o.m.).].

The Supreme Court thereafter held in Few v.
Charter Qak Fire Insurance Co., 463 S.W.2d 424,
425 (Tex. T971), that Art. V, Section 25 of the
Texas Constitution vests in the Supreme Court the
power to establish rules of procedure not inconsis-
tent with the laws of the state. See also Missouri,
K. & TRy. Co. v. Beasley, 106 Tex. 160, 155
S.W.183, 187 (1913).

Articles 1730, 1731, gnd 1731a further supple-
ment the power granted the Supreme Court by the
Texas Constitution. Art. 1730 states as follows:

The Supreme Court shall from time to
time make and promulgate suitable rules,
forms and regulatiofs for carrying into effect
the articles in this title relating to the juris-
diction and practice of said Court.

Art. 1731 states as follows:

The Court may make and enforce all nec-
essary rules of practice and procedure, not
inconsistent with the law, for the govern-
ment of said Court and all other courts of the
State, so as to expedite the dispatch of busi-
ness in said courts.

Art. 1731a describes the powers of the Supreme
Court’s civil judicial proceedings which are in the
relevant part as follows:

Sec. 1. In order to confer upon and relin-
quish to the Supreme Court of the State of
Texas full rule-making power in civil judicial
proceedings, all laws and parts of laws gov-
erning the practice and procedure in civil
actions are hereby repealed, such repeal to
be effective on and after Sept. 1, 1941. Pro-
vided, however, that no substantive law or
part thereof is hereby repealed.

Sec. 2. The Supreme Court is hereby in-
vested with the full rule-making power in the
practice and procedure in civil actions,

The recent case of Shapley v. Texas Department
of Human Resources, 581 S.W.2d 250, 253 (Tex.
Civ. App. — El Paso 1979, no writ), held that:

Prior to the effective date of the Code of

Judicial Conduct on September 1, 1974, the

grounds enumerated by the Constitution

were held to be both inclusive and exclusive
and mere bias and prejudice were not disabl-
ing factors. Chilicote Land Co. v. Houston

Citizens Bank and Trust Co., 525 S.W.2d 941

(Tex. Civ. App. — El Paso 1975, no writ).

Now under the Code, the subject of a dis-

qualification has been broadened and the di-

rection has been made that a judge should

disqualify himself in a proceeding in which
his partiality might reasonably be ques-

tioned. The direction is set out in Canon 3,
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death and other civil actions based on tortious conduct.
ARTICLE 2. TRIAL; JUDGMENT
SECTION 2.01. Subtitle A, Title 2, Civil Practice and
Remedies Code, is amended by adding Chapter 9 to read as follows:

CHAFTER S. FRIVOLOUS PLEADI&GS AND CLAIMS

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 2.001. DEFINITIONS. In this chapter:

(1) "Claimant" means a party, including a plaintiff,

counterclaimant, cross-claimant, third-party plaintiff, or

interveno%, seeking recovery of damages. In an action in which a

party seeks recovery of damages for injury to another person,

damage to the property of another person, death of another person,

or other harm to another person, “claimant” includes both that

other person and the party seeking recovery of damages.

{2) "Defendant” means a party, including a

counterdefendant, cross-defendant, or third-party defendant, from

vhom a claimant seeks relief.

(3) "Groundless" means no basis in law and in fact.

(4) "Pleading” includes a motion.

Sec. 9.002. APPLICABRILITY. (a) This chapter applies to an

action in which a claimant seeks:

(1) damages for personal injury, property damage, or

death, regardless of the legal theories or statutes on the basis of

which _recovery is sought, including an _action based on intentional

conduct, negligence, strict tort liability, products liability

{whether strict or otherwise), or breach of warranty; or

{2) damages other than for personal injury, property

70R7633 E
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damage, or death resulting from any tortious conduct, regardless of

the legal theories or statutes on the basis of which recovery is

sought, including libel, slander, or tortious interference with a

contract or other business relation.

(b) This chapter applies to any party who is a claimant or

defendant, including but not limited to:

{1) a county;

(2) a municipality;

(3) a public school district;

(4) a public junior college district;

(S) a hospital district;

(6) a hospital authority;

(7) any other political subdivision of the state; and

{8) the State of Texas.

{c}) 1In an action_ to which this chapter applies, the

provisions of this chapter prevail over all other law to the extent

of any conflict.

Sec. 9.003. TEXAS RULES OF CIVIL PROCEDURE. This ' chapter

does not alter the Texas Rules,of Civil Procedure or the Texas

Rules of Appellate Procedure.

Sec. 9.004. APPLICABILITY. This chapter does not apply to

the Deceptive Trade Practice-Consumer Protection Act {Subchapter E,

Chapter 17, Business & Commerce Code) or to Chapter 21, Insurance

Code.

{Sections 9.005-9.010 reserved for expansion]A

SUBCHAPTER B. SIGNING OF PLEADINGS

Sec. 9.011. SIGNING OF PLEADINGS. The signing of a pleading

70R7633 E 4
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as required by the Texas Rules of Civil Procedure constitutes a

certificate by <the signatory that to the. signatory's best

knowledge, information, and belief, formed after reasonable

inquiry, the pleading is not:

(1) groundless and brought in bad faith; or

(2) groundless and brought for the purpose of

harassment.

Sec. 9.012. VIOLATION; SANCTION. {a) At the trial of the

action or at any hearing inquiring into the facts and law of the

action, after reasonable notice to the parties, the court may on

its own motion, or shall on the motion of any party to the action,

determine if a pleading has been signed in violation of any one of

the standards prescribed ‘by Section 9.011.

(b) In making its determination of whether a pleading has

been signed in violation of any one of the standards prescribed by

Section 9.011, the court shall take into account:

(1) the multiplicity of parties;

(2) the complexity of the claims and defenses;

(3) <the length of time available to the party to

investigate and conduct discovery; and

(4) affidavits, 'depositions, and any other relevant

matter.

{c) 1If the court determines that a pleading has been signed

in violation of any one of the standards prescribed by Section

9.011, the court shall, not earlier than 90 days after the date of

the determination, at the trial or hearing or at a separate hearing

following reasonable notice to the offending party, impose an

70R7633 E S
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appropriate sanction on the signatory, a represented party, or

both.

(d) ‘The court may not order an offending party to pay the
¥

incurred expenses of a party who stands in opposition to the

offending pleading if, before the 90th day after the court makes a

determination under Subsection (a), the offending party withdraws

the pleading or amends the pleading to the satisfaction of the

court or moves for dismissal of the pleading or the offending

portion of the pleading.

(e) The sanction may include one or more of the following:

(1) the -striking of a pleading or the offending

portion thereof;

(2) the dismissal of a party; or

(3) an order to pay to a party who stands in

opposition to the offending pleading the amount of the reasonable

expenses incurred because of the filing of the pleading, including

costs, reasonable attorney's fees, witness fees, fees of experts,

and deposition expenses.

(£f) The court may not order an offending party to pay the

incurred expenses of a party who stands in opposition to the

offending pleading if the court has, with respect to the same

subject matter, imposed sanctions on the party who stands in

opposition to the offending pleading under the Texas Rules of Civil

Procedure.

Sec. 9.013. REPORT TO GRIEVANCE COMMITTEE. {a) I1f the

court imposes a sanction against an offending party under Section

9.012, the offending party is represented by an attorney who signed

70R7633 E 6 00000058
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the pleading in violation of any one of the standards under Section

_9.011, and the court finds that the éttorney has consistently

engaged in activity that results in sanctions under Section 9.012,

the court shall report its finding to an appropriate grievance

¥
committee as provided by the State Bar Act (Article 320a~1,

Vernon's Texas Civil Statutes) or by a similar law in the

jurisdiction in which the attorney resides.

(b) The report must contain:

{1) the name of the attorney who represented the

offending party;

{2) the finding by the court that the pleading was

signed in wviolation of any one of the standards under Section

9.011;

{3) a description of the sanctions imposed against the

signatory and the offending party; and

(4) the finding that the attorney has consistently

engaged in activity that results in sanctions under Section 9.012.

Sec. 9.014. PLEADINGS NOT FRIVOLOUS. (a) A general denial

does not constitute a violation of any of the standards prescribed

by Section 9.011.

(b} The amount requested for damages in a pleading does not

constitute a violation of any of the standards prescribed by

Section 9.011.

SECTION 2.02. The heading of Chapter 33, Civil Practice and
Remedies Code, is amended to read as follows:

CHAPTER 33. COMPARATIVE RESPONSIBILITY [MNESLIGENEE]

SECTION 2.03. The heading of Subchapter A, Chapter 33, Civil

00000053
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Rule 13. Renadty for—Fictitious—Suits or Pleagdings

[(Effect of signing_of Pleadings, Motions and Other

papers; sanctions]

[The 51gnature of any attorney or party constitutes a

certificate by _him that he has read the Eleadlng, motion, or

other paper; that to the best of his knowledge, information,

and belief formed after reasonable inguiry it is well grounded

in fact and is warranted by existing law or a ood faith

arqument for the extension, modification or reuersal of

existing law and that it is not interposed for any improper

purpose, such as to harass, or to cause unnecessary delay or

needless increase in the cost of litigation.] ANy attorney [or

party] who shall bring a fictitious suit as an experiment to

get an opinion. of the court, or who shall file any fictitious

pleading in a cause for such purpose, or make statements in

pleading presenting a state of case which he knows to be

groundless and false, for the purpose of secur1no a delay oF

the trial of the cause, shall be guilty of a contempt; and the
'

court, of its own motion, or at the instance of any party, will

direct an inquiry to ascertain the fact. [If a pleading,

motion or other paper is signed in violation of this rule, the

court, upon motion or upon its own initiative, shall impose

upon the person who signed it, a represented party, or both, an

appropriate sanction, which may_include an order to pay to the

other party or parties the amount of the reasonable expenses:

00000060



LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

ROBERT E. ETLINGER

PETER F. CAZDA

REBA BENNETT KENNEDY

ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD -

HUGH L SCOTT, iR February 9, 1987

DAVID K. SERGI

SUSAN C. SHANK

LUTHER H. SOULES 11

W. W. TORREY

Ms. Diana E. Marshall
Baker & Botts

One Shell Plaza
Houston, Texas 77002

RE: Proposed Change to Rule 13

Dear Ms. Marshall:

Enclosed is a letter from John H. Cochran regarding an amendment
to Rule 13 of the Rules of Civil Procedure. This letter has been
on our docket for some time, and I anticipate being able to
dispose of it at our June meeting.

Please draft, in proper form for Committee consideration, an

appropriate Rule for submission to the Committee at our June

meeting. Please forward your draft to me no later than March 9,
1987. :

Thank you for your attention to the business of the Advisory
Committee. ' "

Very truly ydurs,

ER/H. SOQOULES III

LHSIII/tat
enclosure
cCc: Justice James P. Wallace
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER TELEPHONE
ROBERT E. ETLINCER (512) 224-9144
PETER F. CAZDA
ROBERT D. REED
SUSAN D. REED
RAND J. RIKLIN
JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, iR
SUSAN C. SHANK
LUTHER H. SOQULES 1l
W. W. TORREY

September 25, 1986

Honorable Linda B. Thomas

Judge, 256th District Court

0l1d Red Courthouse, Second Floor
Dallas, Texas 75202

Dear Judge Thomas:

Enclosed is a letter from John H. Cochran regarding an amendment
to Rule 13. Please draft, in proper .form for Committee
consideration, an appropriate Rule change for submission to the
Committee and circulate it among your Standing Subcommittee

members to secure their comments.

As alwayé, thank you for your keen attention to the business of
- the Advisory Committee.

Very truly yours,

o M. Sorkeg T

LUTHER H. SOULES III

LHSIII/tat
encl/as
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY
JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

THE SUPREME COURT OF TEXAS CLERK

P.O. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

September 8, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio,

TX 78205

Mr. Michael T. Gallagher, Chairman
Administration..of Justice Committee
Fisher, Gallacgher, Perrin & Lewis
2600 Two Houston Center

Houston, TX 77010

Rule 13 (Penalty for Fictitious Suits or Pleading
and
Rule 215 (Abuse of Discovery; Sanctions)

Dear Luke and Mike:

I am enclosing a letter from John H. Cochran of Dallas,
regarding the above rules.

May I suggest that these matters be placed on our next

Agenda.

JPW: fw
Enclosure

Sincerely,

-~

J s P. Wallace
stice

€CC: Mr. John H. Cochran

P. O. Box 141104
Dallas, Tx 75214 00000063



CoCHRAN PROFESSKMUM.CORPORAﬂON

ATTORNEYS aT LAW

:A'SLING ADDRESS 5838 LIVE cax TELEX: 203941 ACT]
OST OFFICE BOX 141104
DALLAS, TEXAS re2ia DALLAS. TEXAS 75214

(214) 828-46aa

August-27, 1986

Supreme Court

Supreme Court Building
P. O. Box 12248
Austin, Texas 78711

Attention: Rules of Civil Procedure Revision Committee

Gentlemen:

The next time the Supreme Court gets ready to rewrite the Rules
of Civil Procedure, I think that Rule 13 should be amended to
include frivolous lawsuits and motions and that the sanctions
of Rule 215 A should be applicable,

(/35;5A/mp
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MEMBERSHIP
STANDING SUBCOMMITTEES
TEXAS SUPREME COURT ADVISORY COMMITTEE

STANDING SUBCOMMITTEE ON RULES 1-14

Chairperson: Diana E. Marshall

Members:

Baker & Botts

One Shell Plaza
Houston, Texas 77002
(713) 229~1234

Tom L. Ragland

Clark, Gorin, Ragland & Mangrum
P.0O. Box 239

Waco, Texas 76703

(817) 752-9267

Broadus Spivey

Spivey, Kelly & Knisely
P.O0. Box 2011

Austin, Texas 78768-2011
(512) 474-6061

Gilbert I. Lowe

Orgain, Bell & Tucker
Beaumont Savings Building
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412

Elaine Carlson

South Texas College of Law
1303 San Jacinto

Houston, Texas 77002
(713) 659-8040 ext. 434

Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley
Suite 300 '

2311 Cedar Springs Road

Dallas, Texas 75201

(214) 871-2727
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER
ROBERT E. ETLINGER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN D. REED
JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT. IR.
DAVID K SERGI
SUSAN C. SHANK
LUTHER H. SOULES 111

W. W. TORREY February 24, 1987

Ms. Diana E. Marshall
Baker & Botts

One Shell Plaza
Houston, Texas 77002

RE: Tocal Rules
Rule 3, Texas Rules of Civil Procedure

Dear Ms. Marshall:

At our November meeting, Frank Branson moved that an attempt be
macde tc create a uniform set of local rules. I have included the

pertinent part of our meeting transcript for vour information and
use.

Please submit this issue to your subcommittee and have a repecrt’
prepared for our June meeting, submitting a draft of same to me
no later than May 29, 1987, for inclusion in the agenda.

LHSIII/tat
enclosure
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KENNETH W ANDERSON
KEITH M. BAKER

STEPHANIE A. BELBER

ROBERT E. ETLINCER

PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.

DAVID K. SERGI

SUSAN C. SHANK

LUTHER H. SOULES 11t

W. W. TORREY

Ms. Diana E. Marshall
Baker & Botts
One Shell Plaza
Houston, Texas 77002
RE:
of Bexar County,

Dear Ms. Marshall:
Please review,

of the Distric
whether they could be

along

I have enclosed a copy of my letter to Sam S

same Orders,
perspective,

Please send me a draft of your report no later th

so that I may include

LHSIII/tat
encl/as
CC: Mr. Sam Sparks

t Courts of Bexar Coun

-

Md
Locadl Pute

LAW OFFICES

SOULES & REED
800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

TELEPHONE
(512) 224-9144

February 26, 1987

Orders of the District Courts

Texas

with your subcommittee, the enclosed Orders
ty, Texas, to determine
included in a uniform set of local rules.

parks regarding these

requesting him to look at them from a different

an May 29, 1987,

it in our agenda for consideration.

Ver,

truly

LUTHEE H. SQULES III
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JOINT ORDI2 oF ~== DEETRICT CIUITS OF T == JLDIcra
DISTRICTZE OF 37aR ooinr, TIIAS. FUREUANT =0 I=%.
R. CIV. P, 3353 AND 18& SCNGIRNING DISHISSAL EOR

e —-— - - - - —
HANT OF BROSECLTICN OR ALTERNATIVE SSeonT

CAEZS FILST SRI0OR 7O
X SN e}
2 3. 1883

ey o
ERCCEDURS FOR CI:t
o
4TS s 7 2%,

. At joint-confsranca ef ‘the Distzict Judges of the several

P -

Judicial Distric= Courts of Sexzr County, Texas, Honorable Davig

4
J. Garcia, Dist=iz= Ciark, a2t the Z2guest of Lhs D’ist:ic:'.mdgea;
Taported that of the ¢ivil eazae filed wiTh the Distrie= Clerk of
Bexar Csunty, Texas ezt any fine mrier to Januvary 1, 1983, 4there
N =
‘are currently 16,340 giwil “as=a2g and an addi<ignal nunzge: cf ad
valersm tax caass gzl remazining Penéing and vwaresolved in these

District Courte, as follows:

Year Filec Numzer of Cases Pencding

rior to 1878 478

197s 210
1877 &
1578 . 416
1979 i,bs';

l9go 2,288

1s82 2,683

- 00000068
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said regert having kesn mada FufIuant ts asaessing need, and
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establishing a plan fo=- dissositicn of all pending pre-1983 civil



cases. Distzict Clerk Sercia further repcrted that all District
Ccurts ars curcent on civil cassag £iled duzing and since 1983
sincz civil cases have bean ps3ted inte computers and accordingly
subject te mors :az:ily availabcle informatica for judicial
management. The Ccuz;ts have deterfuined jointly that the pre-1283
cases ars preper cases for ravisy as to dismissal for want of
prosecution pursuant to Tazx. ;3. Civ. P. 163a, and that any cases
not dismigsed for want cf prosecutien are proper cases either {a)
whers service iz complilete f£3r immediatas pratrizl pursuant to Tex.
R. Civ. 2. 18€ and cSizpositicn: dy e=ial or, (&) whe:ay service is

incompliete, for immedizT2 serrica pursuant to Tex. R. Civ. P. 106

or substituta servica <f proczss ~2uant ts Tex. R. Civ. P.

>

108a, 10%, 10%z, or 11§, followad by 3rcmpt pretzial and trial.
It is, acssrsingly, CRSERED jointly by the 37¢h, 45th, 57th,
‘w3rd, 131st, 150th, 1686, 224tk, 225th, 226¢th, 28Sth, and 288th

Judicial Distzicst Ccurts of Baxar County, Texas, as follcws:

1. APTOINTIIEYNT OF JUSSES FIESISING: Henerakble Solomon J.

Judicial District Judss, Ra*:i:ed, and

Bonorsble Euganmz C. Williams, 131st Judicial Distsict
ar their succezssors

Judgz, Retirad,/(the "Assigned Judges Presiding”"), are
aszicnad to eit in designated Judicial istrict
c.:u::::cm: of 2enar Ccuz-;':;;, Taxas, {the “Ccu::::aom"q\for
the purpcses of conduciing hearings for dismissals for
want of prosscuticn, oérdering service or substitute
service ef precess, entaring pretrial cders, and

conductine t-ials en tha merits to canclusion, of all

pre-1282 civil casas pending in all Judicial Distri

tTict
Courzz o5 Bexar Csunty, Texas, Wwith a gecal towards
dispesition of same prior to May 31, 1less, The
Assigned Judges Prasiding shall for all purposes of

this Crder sit simult:necﬁsly and presicde 1in all of

these Judicial District Courez of Baxar County, Texas,
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SCEESULE TC C2LL CASES:  Beginning with the oldest
casas first, and precasding from thosza to the most
regent cases, during &ha forthcoming ten month period
ending July 31, 1$83, all pending cases in all Judieial
District Courts of Baxar Csunty, Taxasz, filed prier to
January 1, 1583, will ba zmet in the Courtroem by any

6ne or morez of the Assigned Judges Presiding for

hearinrg on the issue of dismissal for vant of

prosecuzicn {"Dismissal Eearing™) tc be called fiftesen.
(15) casez or mera per hous every hour on the hour at
9:9C a.m., 10:80 2.m., 11:0C a.m., 2:00 pim., 3:00

0 p.a., on every Dusizess day exélusive of’
le',;al Rciicdays, and ehall thersuren ke dismissed fer
want ¢ prosacucion unless it is detarmined in the
discsetion of cns of the Assiczesd Judges Presiding that
thare is gsood cause for cases, as individually
censicared, €9 be maintained on the dockert of the Csur=<
Pursuant tc prompt pratsizl and trial. All proceedings
fer dis::.issa."_s‘ for want of presscuticn shall ke

eoncuctad in accordance with Tan. R. Civ. P. 1&3a.

ABSENCT OF SERVIST OF CITATION: In event that one of
the Assicned Judges Presiding should_ determine on
showing b¥ a party thas a c2se should be maintained on
the docitat becsuzz it is r2asonzdly possible feor the
plainti:‘;‘ ts pérfec: servics of process, that Assigned
Judge Prasiding shall forchwish order %that serfiée of
procass }:e accamplighed within a peried noc to excaed
8ixty (£0) dave and, whara apzrepriata, shall enter

orcer permitiing substiture servics by any available
means; i =zervizce i3 pet perlscted within the
prescribed period, anvy Assigned Judge Presiding may,
upon motion and fsr extranme gocd cause shown, extend

the peciod for servics, othiervisze the case shall be

dismiszed fer wans of pProsecution; i1f service is
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Ferisciad, immediately upon gervicz of process the case
shall kecsme subiect t2 the. defaulte judgment procedurs
set forth in parzgraph 4 if no amswer is filed or to
tha .prat:ial Frscadure set £forth in  paragraph 5
herasinbalow iZ anzver is filed. Wnen any citation is
souéht by pudblication the proceeding shall be governed
by tha provisicns o Tax. R. <v. P. 109 and an
¥
affidavit puszuant to- that rule srall ke filed at or
prior to the Dismisaal Hearing, by the party seeking to
retain the case on the deckes, his agent, or attsraey,
setIing forth in  detail the facts of diligence'
exercizaed in attampting te ascerzain the reéidence or
wherazkouts of all fecessary defendants or to cbtain
gervice of ncn-ra2sident notiza, sufficient to au?:hcrize
the Court to argrove the issuancas by the Clerk of
citatien for sgewrvics by pubklication, ang sufficient
furthar to negative the razsonableness cf any otherx
form of sukstitutz servica of citaticn Pursuant to Tex.
R. Ciw. P, 1C&, 108, 108z. Absent susficiant showing
at the Dismissal Eearing to reascnably assure that Rule
106 services can be promptly made or to Bupsort
substitute servics or service by publication or

otherwise, cases in whick defandants are noct sesved

H
shall ke dismissed for wan: of pPresecution. Parsies

pursuing substitutz zervice are diracted +o timely

comply with the provisions of 4.B. set for+h below.

DEZAULT JUCCHENTS:
b LR AT T )

-

CA. ¥Wrarevaer shown by a2 paz=v &2 ke PTOR2r pursuant to

Tex. R. . Civ. P. 239 and 241 the Assigned Judge
Praaiding skall rencder and sign proper formas of defauls
judements prasentad at tke Dismissal Eearing; where

Tex. R. Clv. P. 243 is applicas]e, proof of damages
shall be mads at the Dismissal Eearsing whereupss the
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e £Y €
L - _. .’



Assignad Judge Poz2siding shall render and sign proper
famms of judgments prasentad at the Dismissal Hearing;

absent the preseniment of a procer form of judoment and

",
£
1)
13
1t
o

absent such prso necassary the case shall be

dismigsed fer want of prosecution at the Dismissal

Bearing.

B. In acdditien to the proviszicns set forth above in
4.A., wheraver any defendant has been citad by
Fubiicaticn the plaintiZs must securs, by order of an
Assicnad Judgz Presiding, the appeintzent of an
Ttorney ad litem sfursuant to the provisions Z’f Tex. R.
Civ. ?. Z¢& pricr ts the Dis=issal Eearing and have the

attosnay ad litam present at the Dismissal Hearine to
1

cemply fully with Tax. R. Civ. P. 244, ctherwise the
case chall be dismissed for want of prosecution at the
Dismizsal Eearing; in this csrneszion, all costs of

csurt far reasonable atTormeys fees alleowed by the

n

Surt to the aviernsy adé lizzm shall be taxed againss
and premptly paid by plainziss and an attermiey ad litem
shall be dgsued a writ of executicn thersfor against

any plaintiif who doas not promstly make such Baymen

=21AL,  CREEZR; When sercvice of precess has beer
completed ia a czse and answers ara filed, and it is
dete::nix:e§ in the discretion ¢f any of the Assigned
Judges Pre2siding that said case should be maintaized on
the dcc;’f,:et, the Prasiding Distsies Judce shall
therzupen ent2r an crdes= purzuant €2 Tex. R. Civ. P,
156 schecduling 2ll prezrial mactsers and furzler setzing
the case for trial upsn the nerzita within four meonths
whather by tfial %o tha Cours or trial by jusy. all

proceedings in connection with the pratrial procedure

shall ke conducted pursuant ta Tex. R. Civ. P. 165 ana
the Court 3:kall, ir:.xec‘iatal-_: foilowing the Disai'asal
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Hearing, 4Z the Court there concludes that the case
sheuld be maintainad for trial, render and sign an

ordar as follows:

{a) All tinme periodsz herszinafiar set forth commenca on
:7the data .-1.e., tha data of the Dizsmisaal
Hesaring or tha datas of servics of citation and
anawer by‘deﬁe::danta a= certified by the Distzict

Clark whichavaer is later.

7
(b) ALl dilatosry plesaz and all moticns and excaptions

[4]

2lazing te the case will be filed on or prior to
exziration of seven (7) days and izmmediataly
set by the party for hearing on or prior ta the
exziraticn of fourteen (1l4) days, otherwise the

saxe shall ba deemad waivaed.

Iy

(e) 2lzin<:

Z'a Ansnded Criginal Patiticn, 4if any,

nzil k2 £ila2d on or prior ts the expiration of 21

n
[+
e
4]
o

efendant's Amendsd Original Answer, if any,
shzll be Ziled on or pricr to- the expiration of 28

days. No amendment of pleadings will thersaftar

(¢} If a jury érial is dasired, a jury fee if not
alrzady paid will be paié on or prior to the
expiraticn of 29 days otherwisa, Jury ®rial ghall
ba daened waived, and all regquestsd spescial issuesn

will bs submittesd By all partias, on or prier to

the expiraticn of 28 days otherwise, the right to
reguest special issues shall be deemed waived; in
event the parties do nct desira a jury trial, all
issues <¢hat e parties will try  will ke
succinctly stitad and filed with the Court on Qr

»
Prior o the extiraticn of 28 days and any issues

£, 6400073

Lol ¥ o Y Y — o



Ret  submittad will be deemed waived. Any
supplemental pleadings of the parties, teogether
Wwith a statament by every party identifying the
name, locstica, and talephone number of every
berzen Dhaving knowledge of relevant fa'ct::,
including experts, and identifying by name,
address, telephone number, subject matter, and
substance of opinien every witness who will or may
be called at trial in whc.la or in part to’expresa
an cpinion on any mattsr shall alsc be filed en or
Prics to the exgiration of 28 days. Pleadings may
necT thereafter be supplementad and persons and
exper: withesses not so identified may not testify

at anw trial,

(e) If a

w

ury fee is paid, and special issues are
raguested, all resguests for instructions and
definitions shall ke submittad on or Prior to the
mpirztion of 35 dayvs, otherwise such requests

shall be deemed waived.

(£) All discovery will ke conpleted on or Prior to the
expiration of 70 days: In this connection,
Furausnt te tha provisions of Tex. R. eCiv. P.
215(3), the Assigned Jugge Presiding shall order
in all cases the harshest pPermissible sanctions

afainst parties and attorneys in circumstances

whg;e discsvery abuses occur which. tand to delay
trials or iaterfere with tinmely ,b_z:aparatian for
trials; defaul+s judements agains:; éefendan:s “and
disaissals against plaintiffs are to be considered
in all such cases and granted wherever supported

by the circumstances.
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0546 4 700



(s)

(h)

()

Trial on the merits shall commenca on or prior to

the expiration of 34 days.

The time periods set forth in the order may be
modified or extanded by any Assigne;:l Presiding

District Judge only to prevent manifest injustica.

Tex. R. Civ. P. 5 shall govern any deadlines

falling on legal holidays.

Failure to csmply with any dead}q,ine will, in
addition t5 the waivers hereinabove set forth,
also be, in the discretion of any Assicned Judge
Presiding, ground for immediate dismissal of the

case £o5r want of prosecution upen notice to the

parties.

6. CREEPS AND SUDGMENTS IM CCURTS WHERT TILED: All orders

and judements in the casas shall ke rencdered, signed,

ard entarecd in -the Court whers the case is filed but

may be rendersd and signed by an Assigned Presiding

Judge in the Courtroom and theresafter delivered to the

Clerk of the Csuz-t wherz filed for

Court's minutas,

entry in that

7. NOTICE OF JUDGMENT: Notice of Judgment shall be given

by the Clerk where required pursuant te Tex. R. Civ. P.

1652(1), ;aea, and 306a(3).

SIGNED anc POSTZID IN OPIN CCURT effective October 1,

Ao f

L,
JCI—BIlCCR.‘I':’Ns DISTRICT SUCGE
37TE0udicial Dist=ics Cours

less.
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CARCL R. EABEXMAN, DISiiiCT JULGE
SoTE-STaITEE: D:.st::.c.. Ceurt

=z )

—

SO ;?".Ez’:'a

ot g tbudiNii)oters

5718 Judicial District Court

Qﬂ@ggz d é/:;/,.'f’/‘:)

JAMZE C. ONION, DISTRICT JUDGE
7%%3

Judicial District Court
,——

L ~/
=-SZECICE, DISTRISTGULGE
131STSudicial Districs-Cours

Y

ERED BIERY, DISTRI S

1507TE Judicial Di ::;cs..>oz.'3

PE-...& MICZAEL CJ‘-\Y, DISTRICT UCCE
166TE Judicial Districs Court

/W(@,—M/d’«w)

ra
ROKYIN SPE RS, DISTRICTRA .JL'DGZ
3‘24-.: Hidictal Distrideoiir

w/%m//%//ﬂ /78

SAFX, DI..‘ZRJ.C"‘ JULCE

DAVID PEZPLES, DISTRICT JUDGE
2BSTH Judicial District Cours

/QW/M

RAUL RIVERA, DiSTRiCeT SUDGE
288TE Judicial District Cour:s
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ORDER OF THE DISTRICT COURTS OF BEXAR COUNTY, TEXAS
FOR
DISMISSAL FOR WANT OF PROSECUTICN OF AD VALOREM
TAX CASES FILED PRICR TO JANUARY 1, 1980

Political subdivisions having ad valorem taxing authority
over property situated in Bexar County, Texas, filed certain
suits to collect delinquent taxes prior to January 1, 1980, of
which approximately 5,000 remain pending as inactive cases and
should be dismissed for Want of Prosecution for the following
reasons:

1. Most of the cases were filed by either the City of San
Antonio or ‘the County of Bexar and all of the cases so filed
bPertaining to ad valorem taxes remaining delinguent and unpaid as
of January 1, 1980, have been refiled and superseded in lawsuits
reinitiated by Separate filings on or after January 1, 1280, and
no rights. to collection of the subject taxes are diminished by
dismissing these cases.

2. " All other pending ad valorem tax cases filed prior to
January 1, 1980, and not since refiled, have been inactive for
over five (5) years with no indication from the pPertinent taxing
authorities of intent to pursue same. In any event, no richts to
collection of the subject taxes are diminished by dismissing
these cases because any such cases having merit and deserving
pursuit can be refiled without Payment of filing fees and without
substantial risk of expiration of lengthy limitations periods
generally applicable to such suits.

3. These numerous pending cases are unnecessarily burden-
some to the District Courts and District Clerks and castly to the
County to retain in that: (a) the papers must be kept retrievable
as active files, (b) the Pending docketrs of the Courts appear
statistically distorted, (e¢) the disposition of pending cases by
the Courzs appears statistically distorted, (d) the ecost of
maintaining these inactive pPending cases has no offsetting
benefit and should be avoided, and (e) microfilming these files
upon dismissal and subsequent destruction of the paper files will
- £ree physical Space critically needed by the Districe Clerk for
storage of active litigation files. .

It is accordingly ORDERED that:

The District Clerk shall give notice by publication on
four separate occasions of dismissal for want of
‘ prosecution of all ad valorem tax suits filed Prior to
January 1, 1960, and shall further give written notice
directly to all political subdivisions having ad
valorem taxing autheority over property of any Lkind
situated in Bexar County, Texas, delivered Or mailed to
the highest official of each such political subdivision
with instructions that such notice be forwarded to
current atiorneys for such subdivision.

Thirty (30) days after the last notice is given asg
above provided, all cases not individually set for
immediate trial with notice of such setting given ¢to
the District Clerk by certified mail, return receipt
requested, will be dismissed for want of prosecution by
blanket order dismissing all pending ad valorem tax
cases filed prior to January 1, 1980, eXxcepting only
those so set for trial with such notice to the Districe
Clerk given by individual cause number.

At any time following the expiration of thirsy (30)
days after the dismissal, and cempliance by the
District Clerk with all necessary legal prerecuisites,
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the contents of the files of the cases may be micro-

filmed and the paper files and contents may be
destroyed. . .

SIGNED December 9, 198s.

/QW@

RAUL RIVERA, Administrative Judge
-District Courts of Bexar County,
Texas
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SeAC

MicHAEL D. SCHATTMAN
DISTRICT JUDGE
348 JuDICIAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE

FORT WORTH, TEXAS 76196-028} N
PHONE (817 8772718 W %

April 29, 1987

Hon. John Hill, ief Justice

Hon. Robert M. mpbell, Justice
Hon. Franklin Spears, Justice
Hon. C. L. Ray4 Justice

Hon. James P./Wallace, Justice
Hon. Ted J. Robertson, Justice
Hon. Williap W. Kilgarlin, Justice
Hon. Raul KA. Gonzalez, Justice
Hon. Oscaf H. Mauzy, Justice

Re: Amendments to Rules
of Civil Procedure
Adopted March 10, 1987

Dear Judges:

Since the newly adopted rules are the work of the entire court
this letter is addressed to all of you in a collegial capacity.

Frankly, I am appalled. While many of the changes are just house-
keeping, there are a number of major changes. At no time during

the past two years that I am aware of, were any of these changes

run by the State Bar's Committee on the Administration of Justice.
The first that I and other members of that body knew of these
proposals was about March lst of this year. Copies were distributed
and we were asked to look them over for comment by June, anticipating
a June SCAC meeting and a January 1988 effective date. However,

the proposals were adopted and promulgated on March 10th.

What is appalling is that this is a waste of the considerable

talent (this writer excluded) on that committee, and it is a
deviation from the practice of having rules proposals reviewed by
both the CCAJ and the SCAC. I understand that several years ago

the COAJ had become fairly inactive, but under Professor Pat Hazel's
chairmanship it has reorganized and has actively worked on the
proposals presented to it.
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While the SCAC has a membership of impressive quality, another level
of discussion would not hurt. Let me give you an example. These

new rules make a substantial change in the method of filing discovery.
Whether this was done simply to ape the federal practice or to satisfy
the yearnings of District Clerk Ray Hardy to reduce his workload and
storage space, I do not know. Many of you were trial judges, but you
may be far enough removed from it to have forgotten the benefit to
the trial judge of being able to review the discovery on’ file to
prepare him/herself for the trial. You can learn more from that than
the pleadings. This change deprives us of that. It can also facil-
itate telephone conferences for a complete file to be ayailable to
the judge. Further, we have heard many adverse comments about the
federal practice. That it actually makes the file grow unnecessarily
as each side begins to attach copies of discovery documents as
exhibits to motions and responses. You also have some attorneys who
engage in sharp practices and this is an invitation to do that --
arguing about whether or when an instrument was received. How are

we now to "deem" admissions without motion? The Court cannot know
when a document was sent or received unless it holds a hearing.
Finally, if the object is to save storage space and costs, that
object can be better obtained by a rule authorizing the stripping of
all files in cases which are settled except for the final pleadings
and the dismissal order.

Whether any of these considerations are persuasive is not the point.
The point is that the opportunity to raise and discuss them was lost.

Another example has to do with what is not in the new rules. As you
know, there has been some discussion of having two rules on "the
rule" -- Rule 267, T.R. Civ. P., and Rule 613, T.R. Ev. The COAJ

has discusses this, but it has also discussed the advisability of

- stating whether "the rule" can be invoked in depositions, limitations
on its invocation to experts, and has been formulating language to do
this. A less hurried approach to these new changes would have allow-
ed both the SCAC and yourselves to consider whether this should be
done as part of the 1988 changes. '

I would note parenthetically that the reference to administrative
judicial "districts" in Rule 3a, as amended, should probably be

"regions."

I hope that you will consider these remarks in the spirit that they
are presented and will take steps to ensure the use of the abilities
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April 29, 1987

of the lawyers on the State Bar's Committee on the Administration
of Justice, and for that matter, the Committee on the Administration
of the Rules of Evidence, in the amendatory process.

Respectfully yours}

Michael D. Schattman
MDS/1lw

xc: Luther H. Soules 1116
Patrick Hazel
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Texas Rules of Civil Procedure

Rule 3a. Rules by Other Courts

Each administrative Jjudicial distriet [region], each
district court, and each county court may, £from time to time,
make and amend rules governing its practice not inconsistent with
these rules. Copies of rules and amendments so made shall before
their promulgation be furnished to the Supreme Court of Texas for

approval.
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Texas Rules of Civil Procedure
Rule 14b. Return or Other Disposition of Exhibits
Fp--atl--hearingsy--proceedinge ~or~-triate--in-+hich-exhibies
have-beer-filed~with-or-iteft~in-the-pessessien-of-the-eterky-sueh
eierk-of-ixm~1xannh4nrQﬂnr1xxxxaaih“;ﬂmayr-af&er-tbe—juégment-has
beeceme~£inal-and-cimes--for--appeti--writ -cf-error -kttt -of-review
undey~-Ruke --320-~when—appiieabies——and --certiorari--have-rexpired
without-the-same-having-been-perfecteds-ov-after-mandate-whieh-is
£inativ-decisive-of-such-matter-has-been-issuedy-meve-such-courey
an—written—uetiee-te-aii-partie57-£er-the-retarn-ef-anyj;r-aii-ef
sueh—exhidbits--to-~the -parey-or-panties--originalbyr~intreducing -or
effering--the--sames--0r~may--move -for--their--destruetion--or--sueh

ether-1i&spoeéeéxxr—as-#ﬂur-eeurt—qmnr-direc&% The clerk of the

court in which the exhibits are filed shall retain and dispose of

the same as directed by the Supreme Court.
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SUPREME COURT ORDER_RELATING TO

RETENTION AND DISPOSITION OF EXHIBITS

In compliance with the provisions of Rule 14b, the Supreme

Court hereby directs that exhibits offered or admitted into

evidence shall be retained and disposed of by the cierk of the

court in which the exhibits are filed upon the following basis.,

This order shall apply only to: (1) those cases in‘which

judament has been rendered on_ service of process by publication

¥
and in which no motion for new trial was filed within two vyears

after judgment was signed; and, {2) all other cases in which

judgment has been signed for one year and in which no appeal was

perfected or in which 2 perfected appeal was dismissed or

concluded by a final judgment as to all parties and the issuance

of the appellate court's mandate such that the case is no longer

pending on appeal or in the trial court.

After first giving all attorneys of record thirty days

written notice that they have an oprortunity to claim and

withdraw the trial exhibits, the clerk, unless otherwise directed

b§ the court, may dispose of the exhibits. If any such exhibit

is desired by more than one attorney, the clerk shall make the

necessary copies and prorate the cost among all the attornevs

desiring the exhibit.

1f the exhibit is not a document or otherwise capable of

reproduction, the party who offered the exhibit shall be entitled
7

to claim same; provided, however, that the party claiming the

exhibit shall provide a photograph of said exhibit to _any other

party .upon request and payment of the reasonable cost therecf by

the other party.
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STANDING SUBCOMMITTEE ON RULES 15-166a

Chairperson: Sam Sparks (El Paso)

Grambling and Mounce

P.0O. Drawer 1977

El Paso, Texas 79950-1977
(915) 532-3911

Members: Gilbert T. Adams
Law Offices of Gilbert T. Adams
1855 Calder Avenue
Beaumont, Texas 77701-1619
(409) 833-5684

Pat Beard

Beard & Kultgen
P.O. Box 529

Waco, Texas 76703
(817) 776-5500

Judge Solomon Casseb, Jr.
Casseb, Strong & Pearl, Inc.
127 East Travis Street -

San Antonio, Texas 78205
(512) 223=-4381

Tom L. Ragland

Clark, Gorin, Ragland & Mangrum
P.O. Box 329

Waco, Texas 76703

(817) 752-9267

Broadus Spivey

Spivey, Kelly & Knisely
P.O. Box 2011

Austin, Texas 78768-2011
(512) 474-6061

Justice Linda B. Thomas

- Fifth District Court of Appeals
Dallas County Courthouse
Dallas, Texas 75202
(214) 749-6455

Gilbert I. Lowe

Orgain, Bell & Tucker
Beaumont Savings Building
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412

Harold Nix

P.0. Box 679

Daingerfield, Texas 75638-0679
(214) 645-3924

Elaine Carlson

South Texas College of Law
1303 San Jacinto

Houston, Texas 77002
(713) 659-8040 ext. 434

Kenneth D. Fuller

Koons, Rasor, Fuller & McCurley
Suite 300

2311 Cedar Springs Road

Dallas, Texas 75201

(214) 871-2727

€C0C00085



Sulreo Il feps
,4—31 -

o
A
GRAMBLING 8 MOUNCE -
ATTORNEYS AND COUNSELORS AT LAW (/1_, ;7,; ) .
ﬂ(cw Jr
L

. JOHN A, GRAMBLING WILLIAM J. ROHMAN®® SEVENTH FLOOR
WILLIAM J. MOUNCE® COREY W. HAUGLAND TEXAS COMMERCE BANK BUILDING
MALCOLM HARRIS RANDOLPH H. GRAMBLING EL PASO. TEXAS 7990!-1334
SAM SPARKS KURT G. PAXSON MAILING_DDRESS
WILLIAM T. KIRK MILTON D. WYRICK A :
KENNETH R. CARR BARBARA WIEDERSTEIN EL PAPég 'P&Agz:s‘:z-mn
WILEY F. JAMES i SYLVIA BORUNDA FIRTH el
MICHAEL F. AINSA HARREL L. DAVIS Hi g
MERTON 8. GOLDMAN MICHAEL J. HUTSON MQmGAGEQSILS\}ggTaFET;gEéu|LD;NG
S. ANTHONY SAF MARK C. WALKER 5801 TROWBRIDGE
M. KEITH MYERS VICTOR M. FIRTH®** EL PASO, TEXAS 79925-3212
CARL H. GREEN STEVEN L. HUGHES —_—
YVONNE K. PUIG (9185) 532-391
JIM DARNELL OF COUNSEL —
RISHER S. GILBERT HAROLD L. SIMS TELECOPIER: 9i5) 544-1664
TIMOTHY V. COFFEY MORRIS A. GALATZAN
CRAIG M. STANFILL, BC. JAMES M. SPEER

SALSO MEMBER OF NEW MEXICO BAR May 2 8 L4 l 9 8 7

**ALSO MEMBER OF ARIZONA BAR
SSOMEMBER OF OKLAHOMA BAR ONLY

BY FEDERAL EXPRESS
2irbill No. 2332320981

Mr. Luther H. Soules, III
Soules, Reed and Butts
800 Milan Building

San Antonio, Texas 78205

Re: Texas Supreme Court Advisory Committee - Proposed
Revisions to Rules of Civil Procedure

Dear Luke:

For the June agenda, I am enclosing proposals for Rules
8, 21, 22, 22(a), 45(e), 71, 142, 57, 85, 101, 106, 127, 157,
165(a), and 170. Please note that the recommendation regarding
Rule 57 is really a recommendation that relates to Federal Rule
11 and its substantive content. I have included this as our
subcommittee report, but I anticipate that your special subcom-
mittee on Rule 11 will take care of this particular item.

Yours truly,

GRAMBLING & MOUNCE

;S Spe s / )

Sam Sparks

SS:sk
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Sodrtomnedloe Feplct
-8
RULE 8. LEADm COUNSEL DEFINED
ret Qppoass
The attorney {-Ea:mt::e;mpﬂ;ey-“ed'] whd M51gnature§o dﬂ
the initial pleadings for any party shall be cons*ée*eé-leadyng

foritat pa |
counsel in the cas Y e Y- d and shall 1
26 Q0sleved

aa—the—maﬁagameat—ﬂf—%he—ea&seLunless a change is made by the
party Lhémse%#?ﬂto—be=entereﬁ=ﬁf=f§66fﬁ?i or attorney by formal

pleadings filed with the clerk.
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RULE 21. MOTIONS

An application to the court for an order, whether in the
form of a motion, plea or other form of request, unless
presented during a hearing oOr trial, shall pe made in writing,
shall state the grounds therefor, shall set forth the relief or
order sought, and shall be filed and noted on the docket.,

An application to the court for an order andbnoticé of any
hearing thereon, not presented during a hearing oOr trial, shall
pe served upon the adverse party not less than jthi:eef_f_gma

days (excluding gsaturdaysy sundays _and legal holidays) before

the time specified for the hearing, unless otherﬁise provided

by these rules or shortened by the court.

w\

W/A
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RULE 22. COMMENCED BY PETITION

A. civil suit in the district or county court shall be
commenced by petition filed in the office of the clerk. Filing

shall oc¢ccur upon receipt by the clerk of a pleading oOr

instrument delivered in hard-copy original, by hand or mail, or

by electroﬁic transfer when the receipt is acéompanied by full

payment of statutory filing fees, unless the' filing 1is

requested pursuant to Rule 145 of these rules.

(s

W‘é
(Lo,
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RULE 22(a). ORIGINAL PLEADINGS

Where filed manually by hard-copy original, the clerk mey

retain the hard-copy as the original pleading or instrument, o®

may transform the copy to a records library medlum approved by

whigot, nloollbe coroclecd o digliote

the Supreme Courtf IJf the hard-copy original is transformed to

A
-a—~£££nnds__lib;ary—lmedium, the hard-copy original may be

returned to the filing party, who shall be .résponsible to

retain the instrument until the case reaches final

disposition. The instrument as stored by the clerk ‘shall be

recognized as the original instrument for all court

proceedings. Where filed by electronic means, the

electronically transmitted instrument shall be the original

instrument for all court proceedings.

e

Jmon
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RULE 45(e).

The signature of a party, the party's attorney, or

authorized agent shall be affixed to all instruments filed with

the district or couhty clerk as official court records.

Signature may be handwritten or, if filed electronically, by

personal identification number (PIN) code, specifically

identifying the party or attorney filing. Handwritten or PIN

code shall be recognized as original signatures for all rules

regarding signatures.
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RULE 71. MISNOMER OF PLEADINGS

When a party >has mistakenly designated any plea or
pleading, the court, if Jjustice so requires, shall treat the

plea or pleading as if it had been properly iigygna ed.
’ S Gonn

Pleadings shall be docketed as originally £i+ted /and .shall

le;’qwl) <

’ unless the court orders
. :

redesignation. Upon court order filed with the clerk, the

remain identified as

clerk shall modify the docket and all other clerk records to

reflect redesignation.

L7

ot fy g0
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RULE 142 [SECURITY FOR COST] FEES FOR SERVICES RENDERED

The clerk [may] shall require from the plaintiff [security

for costs] fees for services rendered before 1issuing any

process[, but shall file the petition and enter the same on the

docket.] unless filing is requested pursuant to Rule 145 of

these rules. No attorney or other officer of the court shall
be surety in any cause pending in the court,' except under

special leave of court.

P

WQWW’
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RULE 57. SIGNING OF PLEADINGS

Every pleading of a party represented by an attorney shall
be signed by at least one attorney of record in his individual
name, with his State Bar of Texas identification number,
address and telephone number. A party not represented by an
attorney shall sign his pleadings, state his address and

telephone number. The signature of an attorney: or party

constitutes a certificate that he has read the pleading, motion

or other paper; that, to the best of his knowledge, /information

and belief, formed after reasonable ingquiry, it is well

grounded in fact and is warranted by existing law or a

good-faith argument for the extension, modification, or

reversal of any existing law, and that it is not interposed for

any improper purpose, such as_to harrass or to cause

unnecessary delay or needless increase in the cost of

litigation.

1

13
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RULE 85. ORIGINAL ANSWER AND AMENDMENTS

The original answer may consist of motions to transfer
venue, pleas to the jurisdiction, in abatement or any other
dilatory pleas; of special exceptions, of general denial, and
any defense by way of avoidance or estoppel, and it may present
cross—actinn ki -n "7t extent will place defendant in the

fatters in avoidance ané estoppél may
in several special pleas, each

7
1se, and numbered so as to admit of

ad on them. Before one hundred and

osition of any motions to transfer,

pleas in abatement or other dilatory

7f special exceptions, the defendant

- and shall state in short and plain

claim asserted and shall admit or

the adverse party relies. If the

edge or information sufficient to

h of an averment, he shall so state

denial. Denials shall fairly meet

ts denied. When a pleader intends

a part or a gqualification of an

averment, he shall specify so much of it as true and material

and shall deny only the remainder.
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RULE 85. ORIGINAL ANSWER AND AMENDMENTS

The original answer may consist of motions to transfer
venue, pleas to the jurisdiction, in abatement or any other
dilatory pleas; of special exceptions, of general denial, and
any defense by way of avoidance oOr estoppel, and it may present
cross-action, which to that extent will place defendant in the
attitude of a plaintiff. Matters in avoidance and estoppel may
pe stated together, O in several special pleas, each
presenting a distinct defense, and numbered so as ‘/to admit of

separate issues to be formed on them. Before one hundred and

twenty days after the disposition of any motions to transfer,

pleas to the jurisdiction, pleas in abatement or other dilatory

pleas, Or of determination of special exceptions, the defendant

shall file an amended answer and shall state in short and plain

terms his defenses to each claim asserted and shall admit or

deny the averments on which the adverse party relies. If the

defendant is without knowledge oOY information sufficient to

‘form a belief as to the truth of an averment, he shall so state

and this has the effect of denial.  Denials shall fairly meet

the substance of the averments denied. When a pleader intends

in good faith to deny only a part or a qualification of an

averment, he shall specify so much of it as true and material

and shall deny only the remainder.
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RULE 101. REQUISITES

The citation shall be gtyled, "The State of Texas," and

shall be directed to the d&fendant anA eh=11 =-——-=7 """ “he

defendant

the case, and thé date and i%
z

shall be signéd and sealed |
3

accompanied by copy of plai

shall further

!

days after the

i
direct that if i '“ﬁzkaﬁ y

date of issuance,

The citation shall includ e
defendant; te—inform the defendan v
2.7
employ an attorney, amd-that, 1j i

with thehappfaprratercuu§tgﬁ;gg:s,twenty days aftZ{LFervggi,ofJQL*Jlﬂ’“

c1tat10n%and petltlon, a defaultljudgment may be taken against

C

> ooa .~ - G
=D

WVQMJJ

-1 i : e /
":—-r’_;_"rlvx,‘l”
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RULE 101. REQUISITES

The citation shall be gtyled, "The State ‘of Texas," and

shall be directed to the d&fendant and shall command Jhiml- the

defendant to file a written answer to the
plaintiff's petition at or before 10:00 a.m. Eigf the Monday

next afteé%%&gﬁgggifhe ekpiration of twenty days after the date

of service of the cifation and petition upon‘ the 4defendant,

The

of
the case, and t date and issuance of the citation[,]. It
shall be signéd and sealed by the clerk, and shall be
accompanied by W copy of plaintiff's petition. The citation
shall further Airect that if it is not served within ninety

\
days after they date of issuance, it shall be\returneg unserved.

The citation shall include/ i t to the
A

defendant:

P
employ an attorney, and.-that, igzgu§ri@ten answve
’ el

with the,apprepriatercourt ~withi®n twenty days aftz;LFervggéLofJQLiJ14’“
PN
!
citation;and petition, a defaultljudgment may be taken against

theMda.nt. | L

r

> 00a .~ - O

MLl ~ oD
or o4
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RULE 106
COMMENT: There is mno need to modify rules 106 and 103
unless there is a specific statutory enactment requiring such .a

revision. I do not know whether any statutory enactment has

been accomplished.
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RULE 127. PARTIES LIABLE FOR OTHER COSTS

Each party to a suit shall be liable for all costs incurred

by him and shall be responsible for the accurate recordation of

all costs incurred by him during the course of a lawsuit. Each

party to a lawsuit shall be responsible for the presentation to

the court at the time the judgment is submitted a true and

accurate bill of costs. If the costs cannot be collected from

the party against whom they have been adjudged, execution may
issue against any party in such suit for the amount of costs

incurred by such party, but no more.

DI
(it
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RULE 157. MARRIAGE NOT TO ABATE SUIT

A suit by or against a feme sole shall not abate by her
marriage, but upon suggestion of said marriage being entered on
the record, the husband may make himself a party plaintiff, or
if she be a defendant, the clerk shall upon suggestion or upon
3 petition issue a 801re facias to the husband:; and the case,
after the service and return thereof, shall thereupon proceed

to jﬁdgment.

COMMENT: This rule has been recommended to be repealed by

Judge Kilgarlen and others.

/’l

(ﬁm
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RULE 165(a). DISMISSAL FOR WANT OF PROSECUTION

1. pESMESSAT. A case may be dismissed for want of

prosecution on the failure of any party seeking affirmative

relief to appear for any hearing or trial of

which the party QEmaddssiesy had Tl W

i mﬁ 1
Notlce of the courts 1ntem and
place of the docket hearlng,; each

attorney of record, and to,“: y an

attorney whose address is s; apers
on file by posting.same i{"’\ :vice.
At the docket hearing, t‘! nt of
prosecution e unle ed—amd”
_the—eatri=—determines “ther to be’
maintained on the docket. ' iaintain
the case on__the dockei., 1 order

assignin'g a trial date for the case ibhin—stu—Reonthe—from THE ;

R

focst—datep- and setting deadlines for the/m1 of nevw

parties, all discovery, filing of all pleadings, awd the filing

¢0Cc00100
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RULE 165(a). DISMISSAL FOR WANT OF PROSECUTION

1. PDESHESSELD. A case may be dismissed for want of

prosecution,or'g the failure of any party seeking affirmative

action specified by the court within f£i fteen—days—after—the—

§ 1n entlon ﬁo dls iss the ca se
____-—“ =)
f"‘

-.:_—‘g»" .
,....«.'--.,.—.-,.._-'— .
R - v 5]

for want of

[ ‘4’)

nn-lﬁnrwvzzny e ? ,
‘Notice of the courtds 1ntent10n to dlsmlss and the date and

i ~:-- it —GOLR O T fetrs
DA srglospsrailes

SO

place of the docket hearing shall be sent by the clerk to each

attorney of record, and to each party not represented by an
attorney whose address is shown on the docket or in the papers
on file by posting'same in the United States postal service.
At the docket hearing, the court shall dismiss' for want of

prosecution anjsssse unless- vmmw—ﬁ&em
Ltheeottui——determines gl;;/is good cause for the case to be’

maintained on the docket. If the court determines to maintain

the case on the docket, it shall enter a pretrial order

assu;m.ng a trial date for the case mhm—mm
dockat—dates~ and setting deadlines for them of new

parties, all discovery, filing of all pleadings, awd the filing

60C00100
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RULE 165(a).

DISMISSAL FOR WANT OF PROSECUTION . ,
(continued) OAAJ@QW\ /MM/VMJW o

of responses Orf supplemental responses to discovegzjl The case

may be continued thereafter only for valid and compelling

specificallz

—
WS

-2

signing of the order of dismissal shall be given as’provided in
Rule 306(a). Failure to mail notices as required by this rule
shall not affect any of the periods mentioned in Rule 306(a),

except as provided in that rule.

e
&

l/ﬂ‘,',;,.' A

’71-—==:-F?ﬁi?"!357"
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PRETRIAL MOTIONS.OM “)’@/'\E’D €%ﬁ#{186 R ,

RULE 170.

t#at do not require the presentation of

In pretiial motions

evidence at

]La&_ following proc ply: :
| : “ andl Ra% be
the relief

the motlon. EJ\
&=5ﬁ&h&m=ef

- 5

m (15) days
Wﬁ

. W 00 4 Co A
eRded-J-k M tren—may——be
C. Response, | /}i{ﬁ;&/) 2 in writing
: iission j

and shall bt

a date setf

I

~
oppEeTEYET ten responses
1

R
to any moti
d. Qéf-l—ea/‘aﬁ;ﬁ-a;( all include a
a party deems

request for eral—Srgumorre—v ... _

it necessary. The court shall @) grant the request
orat—

for oral—argument—or~ hearing and may order
&W hearing on its own motion. Oral argument
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RULE 170. [PRETRIAL MOTIONS oV WRATTED. SUPLLISKDN ¢
4 {loevcetd WWW

ial motions/t¥mt do not require the presentation of

In pret!

evidence at

—— 5 e e — o N S O oo
5

a. Form;k 1A11 motions shall be in writing andl‘may- be

accomp‘nled by a proposed order grantlng the relief

sought ks a separate attached lnszéiﬁfnt to the motlon. E?"éﬁr—

b. Submissfon. Each motionlﬁshall
Voo bt et 2e0 200
s 4 shallbe ‘ --‘!fifteen (15) days

shefbe;eé:f:jakadﬂﬂ

from the date ,of the filjng unlesg&
/P 7

ol ‘ / Oc) "l & W\P«/) . ]

-F < O - GR e SO otion he he
A
A 0 [gen
-

DA

Baitsedto-the CO 58—t hae—apmie Tt oA e —te

c. Response. Responses to any motion/mex be in writing
and shall be filed before the date of subm1551on jg

a date set by the cour

to any motion.

/%" |

d. . The motion or response shall include a

request for eral—argument—er hearing if a party deems
it necessary. The court shall f%g?) grant the request

for oral—argument—or- hearing and may order orei—
lagg&me&EQBE,hearing on its own motion. Oxal argument
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RULE 170. gE{RIAL MOTIONS

(continued)

T o 0t

o @ mi.n-e - ha node o - e
8 5 S 2 “ a0 an

RpSp—— o 1 .-,‘g Any party requesting a

record of a teleplone contammpeemor hearing must
advise the courtéfin writin%? by the da P preceding
the telephone conference. 0”7/”“12Af%&¢7 L, 4}442pééka¢fL

Disposition. THe court shall!ea%er jts order on. any

motion after §he submission date or the hearing and
the clerk shall mail a copy of said order to ev

party.

c0Cc00103
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RULE 21. MOTIONS

An application to the court for an order, whether in the
form of a motion, plea or otherv form of request, unless
presented during a hearing or trlal, Shail'be made in writing,
shall state the grounds therefor, shall set forth the relief or
order sought, and shall be filed and noted on the docket.

An appllcatlon to the court for an order and notice of any
hearlng thereon, not presented during a hearing or trial, shall
be served upon the adverse party not less than [three] five

days (excluding Saturdays, Sundavs and legal holidays) before

the time specified for the hearing, unless otherwise provided

by these rules or shortened by the court.
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER -

ROBERT E. ETLINCER (5i12) 224-7073
PETER F. CGAZDA .

REBA BENNETT KENNEDY

DONALD 1. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD

HUCH L SCOTT, JR.

DAVID K. SERCI

SUSAN C. SHANK March 29, 1987
LUTHER H. SOULES i .

W. W. TORREY

Mr. Sam Sparks
Grambling and Mounce
P.0. Drawer 1977

El Paso, Texas 79950

RE: Proposed Change to Rule 21, TRCP

Dear Sam:

Enclosed is a prcposed change to Texas Rule of Civil Procedure 21
submitted by William a. Brandt. -

Please draft, in proper form for Committee consideration, an
apprcpriate Rule for submission to the Committee and submit your
report no later than May 29, 1987, so that I may include same in
our June agenda. : ‘

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,

)
UTHER HOSSQULES ITI

LHSIII/tat

enclosure

€c: Justice James P. Wallace
William A. Brandt

060000105
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STOLHANDSKE, STOLHANDSKE & CONLEY

Tom Solhondibe One Pond Ton, Saite 260 bust
Witliam F. Siolhandide 6800 Pk Ton Bowloverd
Fom Coney Som Antonis, Tazas 78213

—— Tl f513) 7387787
Williom L. LBrant

March 26, 1987

Mr. Luther H. Soules, III.
Soules, Reed & Butts

800 Milam Building

East Travis & Soledad

San Antonio, Texas 78205

Re: Proposed change to Rule 21 of the Texas Rules of Civil
Procedure

Dear Luke:

T have been troubled by Rule 21 of the Texas Rules of Civil
Procedure and would propose a slight change in the rule. I
believe the change would make it a more liveable rule. I submit
the proposed change £for your consideration and the consideration
of the rule making committee and would appreciate your assistance
in this matter.

The problem with Rule 21. Motions is with the last sentence of
the rule which states,

"An application to the Court for an order and notice

of any hearing thereon, not presented during a hearing

or trial, shall be served upon the adverse party not less
than three (3) days (emphasis added) before the time
specified for the hearing, unless otherwise provided

by these rules or shorten by the Court."

My problem with the rule as now stated is that the three (3) days
includes both Saturday and Sunday. Theoretically, not
withstanding Martinez v. General Motors Corporation, 686 S.W.2d
349 (Tex. App. 4 Dist. 1985), your opponent could hand deliver a
motion to your office before 9:00 o'clock on Friday morning and
have a hearing on that motion Monday morning at 9:00 o'clock.
Recently, I had a situation arise in a complex <case. I was
scheduled for deposition Friday in Houston on another case and on
Thursday afternoon my office was delivered a Motion to Dismiss in
the complex case set for Monday morning at 9:00 o'clock.

¢0C00106



Fortunately, my deposition cancelled on Thursday and I was able
to prepare a response on Friday which enabled me to defeat the
Motion  to Dismiss. This week, I am leaving town Friday for a
medical malpractice seminar which runs on Saturday and Sunday. I
am faced with the possibility of having opposing counsel file a
Motion for Protective Order on some of my discovery before my
Motion to Compel is heard a week from Friday. Conceivably, I
could have a hearing on Monday without having effective notice or
being able to do anything about filing a response when I am out
of the city. : ‘

Because of this dilemmé, I propose'thé following change to the
last sentence of Rule 21,

"... shall be served upon the adverse party not less
than three business days before the time specified

for the hearing, unless otherwise provided by thgse rules
or shorten by the Court."® :

My proposed change would insert "business™ between "three" and
"days" in the rule.

An alternative, to the insertion of "business" into the rule
would be to use similar wording out of Federal Rule 6 Time (a)
Computation. This change would add another sentence to Texas
Rules of Civil Procedure Rule 21 where the last sentence would
read: ’ ‘ ‘

"When the period of time prescribed or allowed
is three days, intermediate Saturdays, Sundays
and legal holidays shall be excluded in the
computation.™”

It seems to me to be unfair to allow someone to take advantage of
a weekend when secretaries are off, court houses are closed, and
people have other committments by virtue of a three day rule.
Should you have any questions regarding my proposed changes or
comments, please do not hesitate to contact me.

I trust everything is going well for you and look forward to
seeing you sometime. - -

Very truly yours,
STOLHANDSKE, STOLHANDSKE & CONLEY

BY: [//c//wu; ﬂ KM’*T/—

WILLIAM A. BRANT

WAB/dr

00000107



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING * EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON

KEITH M. BAKER

STEPHANIE A, BELBER

CHARLES D. BUTTS

ROBERT E. ETLINCER

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD 1. MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.

DAVID K. SERCI

SUSAM C. SHANK June 8 v 19 87
LUTHER H. SOULES i

W, W. TORREY

Mr. Sam Sparks

Grambling and Mounce

P.0O. Drawer 1977

El Paso, Texas 79950-1977

RE: Proposed Changes to Rules 2la and 72
Texas Rules of Civil Procedure

Dear Sam:

TELEPHONE
(512) 224-91a4

TELECOPIER
(512) 224-7073

Enclosed is a letter from Don T. Baker suggesting changes to

Rules 2la and 72.

In the interest of time, I have drafted up proposed rules and am
enclosing them, along with a copy of Federal Rule 5, to which Mr.

Baker references.

Please look these over and, if you are unable to get a written
report to me, be prepared to give an oral report at our June

meeting.

]
Very truly yours,

/e —
ER H. SOULES III

LHSIII/tat
encl/as
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COMMENCEMENT OF ACTION, ETC.

Rule 5

‘the ambiguity can be resoived by specific amendments . . (¢) Same: Numerous Defendants. In any action

1 Bules H(dX7) and d4(e), but the Committee is of the view
:1.at chere is no reason why Rule 4(c) should not generally
suthorize service of process in all cases by anyone autho-
rizd to make service in the courts of general jurisdiction
i the state in which the district court is held or in which
-wrvice is made. The marshal continues to be the obvious,
:lways effective officer for service of process.
EptroriaL Notes

Zffective Date of 1983 Amendment. Amendment by
inh L. 97-462 effective 45 days after Jan. 12, 1983, see
~eeron 4 of Pub.L. 97-462, set out as an Effective Date of
i3 Amendment note under section 2071 of this title.

Service and Filing of Pleadings and

Other Papers

in) Service: When Required. Except as other-
wize provided in these rules, every order required
its terms to be served, every pleading subse-
isent to the original complaint unless the court
wlinerwise orders because of numerous defendants,

E paper relating to discovery reguired to be
~rvad upon a party unless the court otherwise
wiinrg, every written motion other than one which
sy de heard ex parte, and every written notice,
anpearance, demand. offer of judgment, designation
at record on appezl, and similar paper shall be
-rved upon each of the parties. No service need be
rage on parties in default for failure to appear
=xeept that pleadings asserting new or additional
“nims for reilef against them shall be served upon
them in the manner provided for service of sum-
mons in Rule 4.

In an action begun by seizure of property, in
which no person need be or is named as defendant,
any service required to be made prior to the filing
of an answer, claim, or appearance shall be made
upon the person having custody or possession of the
property at the time of its seizure.

(b) Same: How Made. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the service
shall be made upon the attorney unless service upon
the party himself is ordered by the court. Service
upon the attorney or upon a party shall be made by
delivering a copy to him or by mailing it to him at
his last known address or, if no address is known,
by leaving it with the clerk of the court. Delivery
of a copy within this rule means: handing it to the
attorney or to the party; or leaving it at his office
with his clerk or other person in charge thereof; or,
if there is no one in charge, leaving it in a conspic-
uous place therein; or, if the office is closed or the
person to be served has no office, leaving it at his
dwelling house or usual place of abode with some
person of suitable age and discretion then residing
therein. Service by mail is complete upon mailing.

in which there are unusually large numbers of
defendants, the court, upon motion or of its own
initiative, may order that service of the pleadings of
the defendants and replies thereto need not be made
as between the defendants and that any cross-claim,
counterclaim, or matter constituting an avoidance or
affirmative defense contained therein shall be
deemed to be denied or avoided by all other parties
and that the filing of any such pleading and service
thereof upon the plaintiff constitutes due notice of
it to the parties. A copy of every such order shall
be served upon the parties in such manner and form
as the court directs.

(d) Filing. All papers after the complaint re-
quired to be served upon 2 party shall be filed with
the court either before service or within a reason-
able time thereafter, but the court may on motion of
a party or on its own initiative order that deposi-
tions upon oral examination and interrogatories,
requests for documents, requests for admission, and
answers and responses thereto not be filed unless
on order of the court or for use in the proceeding.

(e) Filing With the Court Defined. The filing of
pleadings and other papers with the court as re-
quired by these rules shall be made by filing them
with the clerk of the court, except that the judge
may permit the papers to be filed with him, in which
event he shall note thereon the filing date and
forthwith transmit them to the office of the clerk.

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30,
1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980.)

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivisions (a) and (b). Compare 2 Minn.
Stat. (1927) §§ 9240, 9241, 9242; N.Y.C.P.A, (1937) §§ 163,
164 and N.Y.R.C.P. (1937) Rules 20, 21; 2 Wash.Rev.Stat,
Ann. (Remington, 1932) §§ 244-249.

Note to Subdivision (d). Compare the present practice
under former Equity Rule-12 (Issue of Subpoena—Time
for Answer).

1963 AMENDMENT

The words “affected thereby,” stricken out by the
amendment, introduced a problem of interpretation. See 1
Barron & Holtzoff, Federal Practice & Procedure 760-61
(Wright ed. 1960). The amendment eliminates this diffi-
culty and promotes full exchange of information among
the parties by requiring service of papers on all the parties
to the action, except as otherwise provided in the rules.
See also subdivision {(c) of Rule 3. So, for example, a
third-party defendant is required to serve his answer to
the third-party complaint not only upon the defendant but
also upon the plaintiff. See amended Form 22-A and the
Advisory Committee’s Note thereto.

As to the method of serving papers upon a party whose
address is unknown. see Rule 5(b).

Complete Annotation Materials, see Title 28 U.S.C.A.
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK

JOHN L HILL PO. BOX 12248 CAPITOLSTATION MARY M. WAKEFIELD
JUSTICES . AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.

ROBERT M. CAMPBELL WILLIAM L. WILLIS

FRANKLIN S. SPEARS

C.L RAY ADMINISTRATIVE ASS'T.

JAMES P. WALLACE MARY ANN DEFIBAUGH

TED Z. ROBERTSON

WILLIAM W. KILGARLIN

RAUL A. GONZALEZ

OSCAR H. MAUZY

June 4, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts

800 Milam Building

San Antonio, Tx 78205

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street

%ustin; Tx 78705

S

"Re: Tex. R. Civ. P. 2la and 72
Dear Luke and Pat:

I am enclosing a letter from Mr. Don L. Baker, suggesting
a change to Tex. R. Civ. P. 2la and 72.

Will you please place these matters on your Agenda for the
next meeting so that they might be given consideration in due

course.
Sincerely.,
(
J gs’?? Wallace
Egstice
JPW:fw
Enclosure

cce Mr. Don L. Baker
Law Offices of Baker & Price
812 San Antonio, Suite 400
Austin, Tx 78701-2223 00000110
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AUSTIN, TEXAS 78701-2223

SUITE 400

812 SAN ANTOHNIO

s Ofitiiees of IBaker & IPrice  a sroressionar corroration

May 19, 1987

Honorable James P. Wallace
Justice, Supreme Court of Texas
Supreme. Court Building

Austin, TX 78711

Re: Texas Rules of Civil Procedure 2la and 72,

Dear Justice Wallace:

s
There appears to be a hiatus in the application of these two
Rules relating to service of pleadings and notices. It's been my
observation that for several years, the actual practice has
varied significantly from place to place, from lawyer to lawyer,
from case to case, and from the actual language of the Rules.
Most of the time, it has not been a practical problem, but there
have been some recent rulings in local trial courts which have
brought the problem into focus. -

The specific language of Rule 72 deals with pleadings, pleas and
motions, but does not specifically address, deal with or define a
"notice". Rule 72 authorizes service by mail, but does not
specify whether the mail is to be first class or not, certified
or not, registered or not.

Rule 2la specifically deals with "notice™, the subject matter of
the Rule being defined in the first phrase as "Every notice
required by these Rules, . . .". Rule 2la does not appear to
control pleadings, motions and pleas. Rule 2la provides for mail
to be either by certified or registered mail, thus by implication
precluding the first class mail. The Rule, however, does allow
service in any other manner as the trial cecurt may direct im its
discretion, which presumably would clearly include first class
mail,

For many years, it has been a widespread custom to send copies of
pleadings to other parties and counsel in a case by first class
mail. This is because first class mail is much less expensive.
much less troublesome to the sender, much less troublesome to the
receiver, and normally makes for better actual .notice than the
restricted delivery mail. However, it now appears that it is
being argued locally that if a notice of setting for hearing on a
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AUSTIN, TEXAS 78701-2223

SUITE 400
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812 SAN ANTONIO

Honorable James P. Wallace
Page 2

motion .or pleading is included in the same document, thenm it is
required to be sent by certified mail. Strangely enough, since
Rule 21a does not apply to pleadings and there does not appear to
be any other rule which expressly requires sending of a notice of
a setting, it appears logically arguable that Rule 2la doesn't
apply to anything. If there is a rule which says that a party
must give notice to all other parties of each setting for hearing
on 2 motion, I have not found that rule. Of course, we have done
that for years, as have other attormeys.

4
In order to make the rules fit together logically, it would be ny
suggestion that appropriate language be used to amend these rules
to provide that it is the respomsibility of the moving party or
the party filing any document with the court to send a copy to
all other parties or their attormey of record. I suggest that
the requirement also be expressly made that notice of any hearing
or setting obtained or requested by any party similarly be sent.
Further, I suggest that the standard method of sending be by
first class mail without the requirement of certified or
registered mail unless the court shall order otherwise in a given
case. The reasons for suggesting that first class mail is a
better method include:

1. Actual receipt and actual knowledge of the contents are
much more likely with first class mail than with certified
mail because first class mail is delivered whether anyone
chooses to sign for it or not. Actual knowledge is more
likely by first class mail because there are many people who
still believe the untrue folk ,wisdom that if you domn't sign
for the certified mail, then you are not on notice of and
not bound by the contents of it. This means there are lots
of folks who simply fail or refuse to sign for certified or
registered mail. '

2, Notice and knowledge will be received more quickly
because there is no need to make a separate subsequent trip
to the post office to obtain mail and sign for it since
first class mail will be left at the address intended. It
is inmcreasingly the case that both spouses are employed
outside the home and where notice is sent to a residential
address, it is a large burden on people to take off work
during the hours of the day when the post office is open and
go to the post office to claim and sign for receiptable
mail. '
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Honorable James P. Wallace
Page 3 )

3, Where mail is going to law offices, the same may
occasionally be true and even if not directly applicable, it
is less trouble inm the recipient's office to receive mail
without the necessity of filling out extra forms and signing
receipts to get the mail. :

4, Expense to the sender is lessened because first class
mail can normally be sent for 22 cents, whereas it will cost
several times that much to send it by certified or
registered mail. When a law office is sending hundreds of
pieces of mail of this nature, this amounts to a significant
expense.

5. The additional time required for receiving employees to
sign for mail is an unnecessary expense item to the
recipient and, therefore, an authorization of first class
mail reduces expenses on both ends of the equation.
Service by first class mail has been the norm for many years in
the federal procedure: under Rule 5, Federal Rules of Civil
Procedure. It would appear that it has not presented any
significant problem and has worked well in the federal system.
It does not make good sense to me for anyone to suggest that the
lavyers of Texas are somehow less honest or that the courts of
Texas are somehow less capable than those in the federal system.
I would not expect to see any greater incidence of dishonesty by
a sender in claiming it was sent when it was not or by a receiver
in claiming that it was not received when it was.,

Perhaps there are other considerations which I have not
addressed. Perhaps there is more to this than I realize. In any
event, I felt it appropriate to bring this to the attention of
the court and of the Rules Committee in the hope that it might be
appropriately addressed. Thank you for your consideration of
these suggestions.

Very trul. yours,

DON L. BAKER

DLB/1lg
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Texas Rules of Civil Procedure
Rule 2la. Notice

Every notice - ‘raquire@y by these rules [ox pleading

subseguent to the originél;complaint];-qéher thanvihe citation to
be served upon the filing of a cause of action and except as
otherwise expressly provided in these rules, may be served by
delivering a copy of the notice or of the documeht to 'be served,
as the case may be, to the party to be served, or his duly
authorized agent, or his attorney of record, either {n person or

by registered [first-class] mail to his last known address, or it

may be given in such other manner as the court in its discretion
may direct. Service by mail shall be complete upon deposit of
the paper, enclosed in a postpaid, properly addressed wrapper, in
a post office or official depository under the care and custody
of the United States Postal Service. Whenever a party has the
right or 1is required to do some act or take some proceedings
within a prescribed period after the service of a notice or other
paper upon him and the notice or paper is served upon_him by
mail, three days shall be added to the prescribed period. It may
be served by a party to the suit or his attorney of record, or by
the proper sheriff, or constable, or by any oéher person
competent to testify. A written statement by an attorney of
record, or the return_of the officer, or the affidavit of any
other person showing éervice of a notice shall be prima facie

evidence of the fact of service. Nothing herein shall preclude

any party from offering proof that the notice or document was not
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received, or, if service was by mail, that it was not received
within three days from the date of deposit in a post office or
official dep051tory under the care and custody of the United
States Postal Serv1ce, and upon 80 flndlng, the court may extend
the tlme for taking the actlon requlred of such party or grant
such other relief as it deems just. The provisions hereof
relating to the method of service of notice are cumulative of all
other methods of service pPrescribed by these rules. When-+hese
ruies-1xﬂﬁﬁhkr-{€f~-netiee-fﬂb-serviee-%nh-registered—ﬂﬁﬁﬂn--sueh

netiee—er—serviee-may-aise-be-had-by-eertiiieé-maiiw
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RULE 22. COMMENCED BY PETITION

A civil suit in the district or coﬁnty court shall be
commenced by petition filed in the office of the clerk. Filing

shall occur upon receipt by the clerk of a pleading or

instrument delivered in hard-copy original, by hand or mail, or

by electronic transfer when the receipt is accompanied by full

payment of statutory £filing fees, unless the ffling is

requested pursuant to Rule 145 of these rules.
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RULE 22(a). ORIGINAL PLEADINGS

Where filed manually by hard-copy original, the clerk may

retain the hard copy as the original pleading or instrument, or

may transform the copy to a records library medium approved by

the Supreme Court. If the hard-copy original is transformed to

a records library medium, the hard-copy original may be

returned to the filing party, who shall Be responsible to

retain the . instrument until the  case reaches final

f{I
disposition. The instrument as stored by the clerk shall be

recognized as the original instrument for all court

proceedings. - Where filed by electronic means, the

electronically transmitted instrument shall be the original

instrument for all court proceedings.
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RULE 45(e).

The signature of a party, the pérty's attorney, or

authorized agent shall be affixed to all instruments filed with

the district or county clerk as official court records.

Signature may be handwritten or, if filed electronically, by

personal identification number (PIN) code, specifically

identifying the party or attorney filing. Handwritten or PIN

code shall be recognized as original signatures for all rules

regarding signatures.
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RULE 71. MISNOMER OF PLEADINGS

When . a party has mistakenly designated any plea or
pleading, the court, if Justice so requires, shall treat the
plea or pleading as if it had been properly designated.

Pleadings shall be docketed as originally filed and shall

remain identified as named, unless the court orders

redesignation. Upon court order filed with the clerk, the

clerk shall modify the docket and all other clerk records to

reflect redesignation.
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER
ROBERT E ETLINGER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT -D. REED
SUSAN D. REED
JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.
DAVID K. SERG!
SUSAN C. SHANK
LUTHER H. SOULES 111

W, W. TORREY January 12, 1987

Mr. Sam Sparks
Crambling and Mounce
P.0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed is a memorandum from frcm Eve Lieber of Ray Hardy's
office regarding a Proposed Rule 22a, Proposed Rule 45e and an
addition to existing Rule 71. Justice Wallace has requested that
our Committee, as well as the COAJ, take a look at it.

Please draft, in proper form for Committee consideration, an
appropriate Rule for submission to the Committee at our June
meeting.

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,

/LA——’
SCULES IIT

LHSIII/tat
enclosure
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COURT OF TEXAS CLERK

CHIEF JUSTICE THE SUPREME ¢ v WAKEFIELD
JOHN L. HILL PO. BOX 12248 CAPITOL STATION MARY M. WAKEE
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASST.

SEARS McGEE

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

December 1, 1986

Mr. Luther H. Soules, III, Chm. Professor/Jffﬁétrick Hazel, Chm.
Supreme Court Advisory Committee Administration of Justice Committe:

Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Dear Luke and Pat:

University of Texas School of Law
727 E. 26th Street
Austin, TX 78705

I am enclosing letters from Mr. Ray Hardy, District Clerk

of Harris County, regarding:

1. Consideration of adopting several State Rules to
delineate the following areas: Clarification of
Lead Counsel and Attorney of Record; Attorney
responsibility for the preparation and submission
of a Bill of Costs; and, Removal of the Filing of
All Depositions and Exhibits;

2. Request for Attorney
Signature. (Memo to

3. Texas Rules and Tex.
of filing to include
payment of statutory

General Opinion on Facsimile

Ray Hardy from Eve Lieber).

Rev. Stat. art. 3927 Definition
electronic filing; Requisite
filing fees; Errors and omissions

in pleadings/instruments filed; Missing signatures and
misnamed documents (Memo to Ray Hardy from Eve Lieber,

with cover letter to

Frank G. Jones).

Please bring these matters to the attention of your respective

committees.

JPW:fw

cc: Mr. Ray Hardy, District Clerk

Harris County Courthouse
1307 san Jacinto
Houston, Texas 77002

Sincerely,

i

Jéﬁes P. Wallace
Justice

G0C00121
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DISTRICT CLERK
HOUSTON, TEXAS 77002

August 9, 1984

Mr. Frenk G. Jones

Member, Administration of Justice Committee
Fulbright & Jeworski

Bank of the Southwest Building

Houston, Texas 77002

Dear Mr., Jones:

Enclosed is a memo submitted to me by Eve Lieber concerning probleans
related to the filing of pleadings and instruments without requisite
statutory filing fees paid at the time of delivery. Since modification of
Rule 22, Tex. R. Civ. P. is involved, the memo aslso includes proposals for
the changes necessary to provide for electronic filing allowed under Tex.
Rev. Stat. srt. 29f (VYernons Supp. 1984). . '

Proposed Rule 22a needs further modification; however, it should serve
to show the need for an explanstion of the effect of a records systea which
ellows the clerk to capture pleadings and/or instruments uaing a medium
different from the hard copy originsl (traditionally filed and maintained
as official court records). There should also be some explanation
regarding the custody of the pleading or instrument if filed in hard copy,
and. a means by which the same can be entered of record if required.

Also enclosed is a memorandum from may office concerning the use of
facsimile signatures, specifically fscsimile stamp signatures on judgments,
This is included o provide insight into the isgues surrounding the use of
any form of facsimile signature, and possible statutory limitations.

The third document is a study on a paperless court project conducted in

New Jersey that you may find interesting. 1 will continue to keep you

inforwed 88 my office gathers more information on. electronic filing systems
in the courts.,

Sincerely Yours,

Rey Hardy, District Clerk
Harris County, Texss
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RAY HARDY

DISTRICT CLERX
HOUSTON, TEXAS 77002

June 14, 1984

MEMQO
10: Ray Hardy, District Clerk
XD
FROM: Eve Liebe Research Analyst
SUBJECT: Texes Rules and Tex. Rev. Stat. art. 3927

Definition of filing to include electronic filing

Requisite payment of statutory filing fees -

Errors and omissions ih pleadings/instruments filed
Missing signatures and misnamed documents

Two issues were submitted by this Office to the County Attorney for.
an Attorney General's Opinion in May, 1984:

(1) ¥hether the District Clerk of Harris County, upon receipt of

@ file from a transferring court shall assign and docket the
case before the filing fee is pasid?

(2) How should a case from a transferring court be dismissed if
the filing fee is not paid?

Having reviewed the request for an Attorney General's Opinion for
interpretation of the conflict between Rule 89, Tex. Rev. Civ. P. and
Tex. Stat. Art. 3927 (Vernon's 1984), the following issues remain
unanswered:

(3) Whether, upon receipt of a pleading for initial filing with
the district clerk, without filing fee or with insufficient
filing fee tendered, the clerk must file and docket the case
in sccordance with Tex. R. Civ. P. 22 and 42, in
contradiction to Tex. Rev. Stat. art. 3927 (Vernons 1984)2?

(&) ¥hether the district clerk must file and docket s pleading or

instrurent which is incomplete (e. g. missing exhibit, migssing
affidsvit, no signature or photocopy of original s;gnature)?

00000123



. The first question is directly related to the issues aereésed to
the Attorney General, except that the issue regesrding Rule 89 deals with
pleadings transferred gfter initisl filing. The statute of limitstions
in such instances does not apply. Where the pleesding is tendered for the
first time, as in issue (3) above, the statute of limitations is running.
The conflict lies in an interpretstion of Rules 22, 142, lex. R. Civ., P.,
and Tex, Rev. Stat. art. 3927 (Vernons 1984). Rule 22 provides:

A civil suit in the district or county court shall be commenced
by a petition filed in the office of the clerk.
Source: Art. 1971 (repealed, Acts 1939, -46th Leg. p. 201, §1)

Rule 142, anended by order of March 31, 194), provides:

The clerk may require from the plaintiff security for costs before
igsuing any process, but shal] file the petition and enter the same
on_the docket. No attorney or other officer of the court shasll be
surety in any cause pending in the court, except under special
leave of court. (esphasis added)

Source: Art. 2067 (repealed, Acts 1939, 46th Leg., p. 201 §1).

However, Tex. Rev. Stat. art. 3927, crested in 1965, changed the

concept “"security for costs" to constitute fees for services rendered in
processing, due and paysble at the time of filing. The 1965 Act thereby
overruled Attorney General Opinion S-42 (1956), which interpreted art.
3927, Acts 1941, with minor changes theresfter. Article 3927 provides: ~

the clerks of the district courts shall receive the following fees
for their services: (1) the fees in this subsection shall be due .
and paysble, and shall be peid st the time the suit or action is
filed.,

The Texas Rules of Court fail to require payment of st;tutory filing fees
st the time of initial filing, which payment is required under art. 3927.
¥here there is such conflict between state rule and statute, under Const,
Art. 5§ 25, the rule must yield. See Also FEW y. CHARTER DAK FILE INS.,

463 S.¥. 2d 424 (1971).

FILING DEFINED

In addition to the inclusion of requisite payment of stalutory
filing fees, & clesr definition of filing is needed which will address
electronic filing of pleadings and other instruments. Rule 22 provides:

A civil suit in the district or county court shall be commenced by
a petition filed in the office of the clerk.

Proposed Rule 22 would provide:

A civil suit in the district or county court shall be commenced by
petition filed in the office of the clerk. Filing shall occur upon

00600
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receipt by the clerk of 8 pleading or instrument delivered by hand
or by mail in hard copy originsl, or by electronic transfer, upon
full payment of statutory filing fees.

Proposed Rule 228 would further provide:

¥here filed manually by hard copy original, the clerk may retain
the hard copy as the original plesding or instrument, or may
transform the document to @ records librsry medium approved by the
Supreme Court. The hard copy filed may be returned to the party
filing, who shall be responsible to retain the instrument until the
case reaches fingl disposition. The instrument as stored by the
clerk shall be recognized as the original instrument for all court
proceedings.

¥here filed by electronic means, the electronically transmitted
instrument shall be the original instrument for all court
proceedings.

/
OMISSIONS AND IMPROPER IDENTIFICATION OF PLEADINGS
AND INSTRUMENTS FILED

The second issue addressed refers to omissions in instruments
filed. There is no statutory guideline or state rule defining the
district clerk's responsibility to insure the correctness of pleadings.
With regard to signed pleadings or instruments filed,Rules 45(d), 57, 78
and 83 Tex. R. Civ. P. require indorsement by the attorney or party
filing, Rule &5(d) Tex. R. Civ. P., requires:

Plesdings in the district and county courts shall...
be in writing, signed by the party or his sttorney, and
be filed with the clerk.

Rule 57 Tex R. Civ. P, provides:

Every pleading of a party represented by an sttorney shall be
signed by at least one attorney of record in his individual name,
with his State Bar of Texas identification number, address, and
telephone number. A party not represented by sn attorney shall
sign his plesdings; state his sddress and telephone number,

Similarly, Rules 78 and B3 Tex., R. Civ. P. require indorsement of
pleadings and answers. There is no direction as to whether the district
clerk must accept or reject a plesding or other instrument unsigned at
the time of filing. This is psrticularly important where such instrument
directs the clerk to issue service of process. In addition, the rules
are silent as to whether s photocopy of an original signature shall
constitute an original signature for purposes of filing, and whether the
clerk shall sccept or reject such photocopied signature if the instrument
is one which does not direct the clerk to issue service of process.

G0C00125



It is recommended thst the following proposed Rule 45(e) be adopted in
order to define signsture where 8 plesding or instrument is
electronically filed.

The signasture of 8 psrty, his sttorney, ot asuthorized agent shall
be affixed to all instruments filed with the district or county
clerk ss officisl court records. Signsture may be handwritten, or
if filed electronically, by personal identificstion number (PIN)
code specifically identifying the party or attorney filing. Handwritten
or P.1.N. code shall be recognized as original aigﬁature for all rules
regarding signatures.

Finally, there is no direction regsrding whether the cler& is to
docket pleadings wmisnamed, such a8s a second amended original petition
filed where no firet amended originsl petition hess been filed. Rule 71
Tex. R. Civ. P. provides: :

When a party has mistakenly designated any plea or pleading, the
court, if justice so requires, shall treat the plea or pleading
as if it hsd been properly designated.

It is recommended that sn addition to this rule provide:

Pleadings shall be docketed ss originally filed, and shall remain
identified 8s named unless the court allows redesignation. Upon
arder granted and filed with the clerk, the clerk shall modify the
docket and other clerk records to reflect such change.

cc: Mr. Hank Husky, Chief Deputy District Clerk
Mrs. Dorothy Phillips, Manager, Support Systems
Ms. Ella Tyler, Assistant County Attorney
Mr, frank G. Jones, fulbright & Jaworski R
Member, State Bar Administration of Justice Committee
¥r. Charles Hempton, Staff Counsel, Supreme Court of Texas
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KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHARLES D. BUTTS
ROBERT E. ETLINCER
PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD J. MACH
ROBERT D. REED

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, IR.
DAVID K. SERGI

SUSAN C. SHANK
LUTHER H. SOULES I

W. W. TORREY

Mr. Sam Sparks

LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

May 5, 1987

Grambling and Mounce

P.0O. Drawer 1977
El Paso, Texas

RE: Rule 166a

Dear Sam:

79950-1977

IELEPHONE
(512) 224-9144

TELECOPIER
(512) 224-7073

Encleosed is a copy of a current report and a "news and comments"
article from the BNA Civil Trial Manual that I felt might be of

interest to the Ccmmittee.
our June agenda. ) :

THSIII/tat
encl/as

Very truly yours,

I have included the current report in
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AW AR KWW A ®TRIAL PRACTICE SERIES

BNA CIVIL
TRIAL MANUAL

Yol.2 No.9 /“‘\ . June 4, 1988
e X\
/@6}%// CURRENT?EPORTS

HEARING ON SUMMARY JUDGMENT LAWYER SUED TO KEEP TEST QUIET
MAY EVOLVE INTO BENCH TRIAL WINS $5.2 M FOR ABUSE OF PROCESS

Parties impliedly may consent to a partial An fattorney member of the California
bench trial on a2 motion for summary judg- Building Standards Commission and coun-
ment, the Seventh Circuit holds. Defendant sel tg the California Pipe Trades Council
obtained a Rule 43(c) hearing on a sum- sent/test results of plastic pipes manufac-
mary judgment motion. Implied consent turgd by Shell Oil Co. to the state housing
was found in plaintiff’s failure to object and agéncy revealing the “pipes’ carcinogenic
presentation of evidence. (Page 200) akeup. Shell unsuccesstully, sued the at-

torney to bar disclosure, and is now ordered

U.S. WON'T HEAR BHOPAL CASES: by a California jury to pay the lawyer $5.2
FORUM NON CONVENIENS APPHIED  million for abuse of process. (Page 204)

ot the Uni S, is the appro-  \fOTHER OF CHILD SHOT BY POLICE

priate forum for resolving thousands of tox- ' SETTLES WITH CITY FOR $350.000
i¢ chemical accident claims arising out of ?

the 1984 Bhopal disaster. But dismissal is A police officer, responding to a missing
conditioned on Union Carbide’s agreement  persons call, believed a child’s toy gun was
to satisfy any judgment rendered by an real and, seeing only the silhouette of a
Indian court and, if applicable, upheld by person pointing a gun, shot and killed the
an Indian appellate court provided the Indi- child. Now, the municipality has settled
an judgment comports with minimal due with the five-year-old’s mother for

process requirements. (Page 195) $350,000. (Page 207)
DON'T FORGET THE EXPERT, TAMPON MANUFACTURER
NY COURT TELLS AMNESIACS WINS TOXIC SHOCK CASE
Amnesiac plaintiffs often obtain a special A Michigan jury has cleared Johnson &

instruction lowering their burden of proof. Johnson of liability for the death of awom-
But the New York Court of Appeals holds an who used both Johnson & Johnson and
that before an alleged amnesiac gets the Rely tampons. The defense argued that the
instruction, expert testimony must establish woman’s death stemmed from gall bladder
the fact of amnesia and its connection with  infections and a heart ailment and that, if
the accident. (Page 199) there was toxic shock, it was caused by Rely
tampons. (Page 207)
FORENSIC CROSS-EXAMINATION
FEATURED AT ABA INSTITUTE JUDGES TURN MORE FREQUENTLY
. .. TO STIFF MONETARY SANCTIONS
The capabilities, and the limits, of mag-

netic tape analysis were tested during 2 A trilogy of recent federal cases highlight
mock cross-examination held as part of the the increasing willingness of courts to im-
ABA’s Fifth Institute on Litigation in Avi- pose five and six-digit sanctions on attorneys
ation. The exercise pitted three experienced and their clients. The cases involved sanc-
aviation litigators against a savvy FBI audio  tions ranging from $42,000 to $1.4 million.
tape analyst. (Page 211) (Page 209)

‘Copyright © 1986 The Bureau of National Affairs, Inc.
0-87179-486-1/86/$0+.50
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The defense, représented by Robert Ker-
rigan and David Gontar, argued Zerengue
was negligent in leaving the hotel at 3 a.m.
without finding someone — a guard or her
acquaintance Alan — to get her 2 taxi. The
defense presented a security supervisor who
said he was on duty that night but did not
see Zerengue. The hotel also claimed that
signs on the door warned that one could not
reenter, but Zerengue testified that she saw
no such sign facing the inside. The hotel
had locked five of the Claiborne Street
doors, leaving two as emergency exits, a
special procedure for Mardi Gras to keep
outsiders from entering the hotel.

The plaintiff argued the procedure was
inadequate to protect hotel guests since
there was no guard in the lobby and there-
fore nothing to prevent an outsider . from
entering when a guest exited.

t—

P
P
et

Zerengue also brought a strict liability
claim, asserting the door was defective as an
"emergency exit since it had no alarm or
signs informing guests not to use it to exit.
There had been one rape at the hotel at a
time when it was an apartment house, and
the plaintiff presented statistics of other
crimes, including auto thefts and pickpock-
eting, to show that the hotel was in a high
crime area.

The jury found $300.000 in damages,
apportioning the award 80 percent, or
§240,000, for the negligence claims and 20
percent, or $60,000, for the strict liability
claim. The $240,000 award will be reduced
by 30 percent for Zerengue's contributory
negligence. The defense moved for remitti-
tur, a new trial, and judgment notwith-
standing the verdict.
(Zerengue v. Delta Towers, USDC EDLa,
3/21/86)

""-;\Q/EWS AND COMMENTS

——

=
COURT TOLD TIME TO CHANGE
SUMMARY JUDGMENT STANDARD

“This case comes down to the question of
what kind of [evidentiary] support is suffi-
cient to win summary judgment,” reckoned
Leland S. Van Koten in urging the Supreme
Court to reverse Catretl V. Johns-Manville
Sales Corp..
Man 134 (CADC 1985), cert. nted sub
no i 7106 SCt 342
(1985). Van Koten, in his April 1 argument,
warned that to affirm the D.C. Circuit’s
decision would have a “chilling effect on the
willingness of district courts 10 grant sum-
mary judgment.”

The D.C. Circuit held that the asbestos
manufacturer’s summary judgment papers
were “patently defective on their face™ be-
cause the manufacturer, instead of offering
its own evidence. merely pointed to plain-
1iff"s alleged failure to produce evidence of
product identification. The panel, over a
dissent by Judge Robert H. Bork, ruled that
under these circumstances the plaintiff need
not come forward with evidence to oppose
the manufacturer's motion. The Fifth Cir-
cuit has rejected this approach and en-
dorsed Judge Bork’s dissent. Fonrenot v.
Upjohn Co., CAS, 2 BNA CivTrMan 6,
1/17/86, Rubin, J., and the Seventh Circuit
has suggested that it agrees with Bork and

the Fifth Circuit, American Nurses' Ass'n

Bﬁaois, CA7, 2 BNA CivTrMan 71,

2/18/8%, Posner, J.

van Koten urged the Court to *harmo-
nize” the summary judgment rules with the
burden Af proof at trial, noting that this
would Kave the “salutary effect” of permit-
ting-district courts to better control their

756 F2d 181, 1 BNA Civ’-b/,«d’o'ckets and whittle down the issues. The

D.C. Circuit’s decision, according to Van
Koten, allows a nonmovant to bar summary
judgment without making any evidentiary
showing,.

In plaintifl’s brief before the Court,-€oun-
sel Paul March Smith pointed out that the
1963 Amendments to Rule 56 resolved the
issue of whether a nonmoving party, in
responding to the evidentiary showing of a
moving party, could rely simply on allega-
tions made in the pleading. The amend-
ment, wrote March, made it clear that a
party must meet the opponent’s evidence
with some evidence of his own. “But it never
even occurred to anyone at the time that a
nonmoving party might be required to make
an evidentiary showing where the moving
party had not done so.”

- But Smith told the justices during argu-
ment that while the manufacturer’s exclu-
sive reliance on the record might have been
appropriate if the record were *devoid of
evidence.” the record here adequately ap-
prised the manufacturer of plaintiff’s case.

0-87179-486-1/86/$0+.50
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Asked by Justice White whether plaintiff
nevertheless was defending a rule allowing
nonmoving parties to hold their evidence
until trial, Smith hedged, but added that
the plaintiff should at least have some time
to “show something.”

Plaintif’s Showing

The justices asked a battery of questions
about the substance of plaintiff’s discovery
responses. Justice White asked Smith to
identify the interrogatory responses going to
product identification. Justice O’Connor ob-
served that these responses gave only a
witness’s name and address. Smith replied
that other materials, submitted in opposi-
tion to the manufacturer’s summary judg-
ment motion or in supplemental discovery
responses, showed the witness's knowledge.
Smith suggested that the ‘manufacturer
could have deposed the witness or contra-
dicted the witness’s allegations. All the in-
formation was given, argued Smith, “albeit
not in interrogatory form.”

The manufacturer, Smith contended. had
two options: attack the sufficiency of plain-
tiff's case or marshal its own affirmative
evidence. “You need more than the attor-
ney's assertion” to win summary judgment,
argued Smith, -

In his brief, Smith attacked the manufac-
turer’s  “lack of access argument.”
“[Wlhere the defendant lacks access to di-
rect evidence to refute a plaintiff’s claim, he
can use discovery to force the plaintiff to
reveal the facts and evidence on which he
plans to rely at trial. This information, in
turn, can provide the basis for a proper
motion for summary judgment. In some
cases, the defendant can simply rely on the
plaintifi’s responses and argue that the
plaintifi®s proposed trial evidence is insuffi-
cient to prove the case as a matter of law. In
other cases, he may choose to depose the
plaintif’s witnesses to test their actual
knowledge of the relevant facts. Or he may
be able to respond to the plaintiff®s prospec-
tive case with affidavits or documents of his
own that undermine the purported signifi-
cance of the plaintifl’s evidence.” :

The D.C. Circuit. however, wrote that
“[slince Celotex offered no evidence, we
need not and do not speculate as to what

showing would have been adequate to meet
Celotex’s burden.”

Amici Argue Cost and Delay

_ The Motor Vehicle Manufacturers Asso-
ciation, a trade organization whose member

0-87179~486-1/86/80+.50

companies build over 99 percent of all mo-
tor vehicles produced in the United States,
and the Product Liability Advisory Council,
a nonprofit . industry corporation, told the
court, as amici curiae, that “[t]o deny a
defendant summary judgment under these
circumstances is to unfairly expose it to
needless expense and consequent settlement
extortion. Even groundless suits cost money
to defend and therefore have a nuisance
value if they cannot be disposed of by a
speedy and inexpensive pretrial motion. The
costs are not, of course, borne solely by the
individual defendant. Ultimately, they are
borne by insurers or by consumers to whom
the increased costs are passed on.”

In 1983, noted amici, over $33 billion pvas
spent on legal services, an increase in ‘real
terms of 58.6 percent in one decade. Legal
fees, lost management time, deiay and un-
certainty, lost opportunities, and destroyed
business relationships all are part of the
escalating price of civil justice. .-

Amici also contended that the ““potentia
of the federal rules to expedite judicial busi-
ness will never be achieved . . . if appellate
courts deprive district courts of discretion to
terminate meritless litigation.” A 1977
study of Rule 56 showed that only 1.5
percent of the federal caseload was resolved
through summary judgment. This shows “x
restraint that approaches paralysis,” and
the D.C. Circuit’s opinion, contended amici,
“ can only serve to deter effective use of this
vital tool.™ :

DEFINITION OF STRICT LIABILITY
PROVES ELUSIVE, CONFEREES TOLD

CHICAGO — (By a BNA Staff Corre-
spondent) — The courts have been “strug-
gling” for the flast 10 years to distinguish
between strict liability and negligence in
design defect and warning cases, Sheila L.
Birnbaum of the New York University Law
School told fawyers March 21 at the two-
day 1986 National Conference of Products
Liability Law, sponsored by the National
Practice Institute,

The NYU professor, who also is of coun-
sel to the New York law firm of Skadden,
Arps, Slate, Meagher & Flom, surveyed
recent product liability decisions for the
group.

In a negligence claim, the plaintiff must
prove that the defendant knew or should
have known of the defect, while under strict
liability, most courts will presume knowi-

00000130



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIQ, TEXAS 78205

KENNETH W. ANDERSON . TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINCER (512) 224-7073

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD . MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
-HUCH L SCOTT, IR.

DAVID K. SERC!

SUSAN C. SHANK June 8 s 1987
LUTHER H. SOULES 11l

W. W, TORREY

Mr. Sam Sparks

Grambling and Mounce

P.0O. Drawer 1977

El Paso, Texas 79950-1977

RE: Proposed Changes to Rules 21a and 72
Texas Rules of Civil Procedure

Dear Sam:

Enclosed is a letter from Don L. Baker suggesting changes to
Rules 21a and 72.

In the interest of time, I have drafted up proposed rules and am
enclosing them, along with a copy of Federal Rule 5, to which Mr.
Baker references.

Please look these over and, if you are unable to get a written
report to me, be prepared to give an oral report at our June
meeting. .

Very truly yours,

/@/
ER H. SOULES III

LHSIII/tat
encl/as
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COMMENCEMENT OF ACTION, ETC.

‘'he ambiguity can be resolved by specific amendments h

1) Bales 4(d)§7) and 4(e), but the Committee is of the view
.i.1t chere is no reason why Rule 4(c) should not generally
sathorize service of process in all cases by anyone autho-
iz to make service in the courts of general jurisdiction
.i tne state in which the district court is held or in which
.wpvice is made. The marshal continues to be the obvious,
-lways effective officer for service of process.

EbrroriaL Notes
Zifective Date of 1983 Amendment. Amendment by
inhy L, 97-162 effective 45 days after Jan. 12, 1983, see
~.con 4 of Pub.L. 97-462. set out as an Effective Date of
143 Amendment note under section 2071 of this title.

“'nie 5. Service and Filing of Pleadings and

QOther Papers

in) Service: When Required. Except as other-
+iee provided in these rules, every order required
- its terms to be served, every pleading subse-
Jwnt to the original complaint unless the court
erwise orders because of numerous defendants,
~v-¢v paper relating to discovery reguired to be
24 upon a party unless the court otherwise
wiiars, every written motion other than one which
wuy De heard ex parte, and every written notice,
anpearance, demand, offer of judgment, designation
of record on appeal, and similar paper shall be
.erved upon each of the parties. No service need be
Tage on parties in default for failure to appear
~xcept that pleadings asserting new or additional
“nims for relief against them shall be served upon
“hem in the manner provided for service of sum-
* mons in Rule 4.
In an action begun by seizure of property, in
_ which no person need be or is named as defendant,
any service required to be made prior to the filing

i

of an answer, claim, or appearance shall be made.

upon the person having custody or possession of the
property at the time of its seizure.

(b) Same: How Made. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the service
shali be made upon the attorney unless service upon
the party himself is ordered by the court. Service
upon the attorney or upon a party shall be made by
delivering a copy to him or by mailing it to him at
his last known address or, if no address is known,
by leaving it with the clerk of the court. Delivery
of a copy within this rule means: handing it to the
attorney or to the party; or leaving it at his office
with his clerk or other person in charge thereof; or,
if there is no one in charge, leaving it in a conspic-
uous place therein; or, if the office is closed or the
person to be served has no office, leaving it at his
dwelling house or usual place of abode with some
- person of suitable age and discretion then residing
therein. Service by mail is complete upon mailing.

Rule 5

. () Same: Numerous Defendants. In any action
in which there are unusually large numbers of
defendants, the court, upon motion or of its own
initiative, may order that service of the pleadings of
the defendants and replies thereto need not be made
as between the defendants and that any cross-claim,
counterclaim, or matter constituting an avoidance or
affirmative defense contained therein shall be
deemed to be denied or avoided by all other parties
and that the filing of any such pleading and service
thereof upon the plaintiff constitutes due notice of
it to the parties. A copy of every suth order shall
be served upon the parties in such manner and form
as the court directs.

(d) Filing. All papers after the complaint re-
quired to be served upon a party shall be filed with
the court either before service or within a reason-
able time thereafter, but the court may on motion of
a party or on its own initiative order that deposi-
tions upon oral examination and “interrogatories,
requests for documents, requests for admission, and
answers and responses thereto not be filed unless
on order of the court or for use in the proceeding.

(e) Filing With the Court Defined. The filing of
pleadings and other papers with the court as re-
quired by these rules shall be made by filing them
with the clerk of the court, except that the judge
may permit the papers to be filed with him, in which
event he shall note thereon the filing date and
forthwith transmit them to the office of the clerk.

(As amended Jan. 21, 1963, eff. July 1, 1963; Mar. 30,
1970, eff. July 1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980.)

NOTES OF ADVISORY COMMITTEE ON RULES

Note to Subdivisions (2) and (b). Compare 2 Minn.
Stat. (1927) §§ 9240, 9241, 9242; N.Y.C.P.A. (1937) §§ 163,
164 and N.Y.R.C.P. (1937) Rules 20, 21; 2 Wash.Rev.Stat.
Ann. (Remington, 1932) §§ 244-249.

Note to Subdivision (d). Compare the present practice
under former Equity Rule-12 (Issue of Subpoena—Time
for Answer).

" 1963 AMENDMENT

The words “affected thereby,” stricken out by the
amendment, introduced a problem of interpretation. See 1
Barron & Holtzoff, Federal Practice & Procedure 760~61
(Wright ed. 1960). The amendment eliminates this diffi-
culty and promotes full exchange of information among
the parties by requiring service of papers on all the parties
to the action, except as otherwise provided in the rules.
See also subdivision (¢) of Rule 3. So, for example, a
third-party defendant is required to serve his answer to
the third-party complaint not only upon the defendant but
also upon the plaintiff. See amended Form 22-A and the
Advisory Committee’s Note thereto.

As to the method of serving papers upon a party whose
address is unknown, see Rule 5(b).

Compiete Annotation Materials, see Title 28 U.S.C.A.

25
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK

JOHN L. HILL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD

JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASST.
ROBERT M. CAMPBELL WILLIAM L. WILLIS
cL RA\I(N S SPEARS ADMINISTRATIVE ASS'T,
JAMES P. WALLACE MARY ANN DEFIBAUGH
TED Z. ROBERTSON

WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MAUZY

June 4, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts

800 Milam Building

San Antonio, Tx 78205

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street

%ustin; Tx 78705

Re: Tex. R. Civ. P. 2la and 72
Dear Luke and Pat: .

I am enclosing a letter from Mr. Don L. Baker, suggesting
a change to Tex. R. Civ. P. 2la and 72.

Will you please place these matters on your'Agenda for the
next meeting so that they might be given consideration in due

course.
Sincerely,
—
J gg’?? Wallace
Egstice
JPW:fw
Enclosure

cc: Mr. Don L. Baker
Law Offices of Baker & Price
812 San Antonio, Suite 400 00000133
Austin, Tx 78701-2223
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AUSTIN, TEXAS 78701-2223

SUITE 400

812 SAN ANTOMNIO

IT'& Price A PROFESSIONAL CORPORATION

May 19, 1987

Honorable James P. Wallace
Justice, Supreme Court of Texas
Supreme. Court Building

Austin, TX 78711

Re: Texas Rules of Civil Procedure 2la and 72

Dear Justice Wallace:

There appears to be a hiatus in the application of these two
Rules relating to service of pleadings and potices. It's been my
observation that for several years, the actual practice has
varied significantly from place to place, from lawyer to lawyer,
from case to case, and from the actual language of the Rules.
Most of the time, it has not been a practical problem, but there
have been some recent rulings in local trial courts which have
brought the problem into focus. o

The specific language of Rule 72 deals with pleadings, pleas and
motions, but does not specifically address, deal with or defimne a
"notice®, Rule 72 authorizes service by mail, but does not
specify whether the mail is to be first class or not, certified
or not, registered or not.

Rule 2la specifically deals with "notice™, the subject matter of
the Rule being defined in the first phrase as "Every notice
required by these Rules, . . .". Rule 2la does not appear to
control pleadings, motions and pleas. Rule 2la provides for mail
to be either by certified or registetred mail, thus by implication
precluding‘the first class mail. The Rule, however, does allow
service in any other manner as the trial ceourt may dirsect in its
discretion, which presumably would clearly include first class
mail.

For many years, it has been a widespread custom to send copies of
pleadings to other parties and counsel in a case by first class
mail, This is because first class mail is much less expensive,
much less troublesome to the sender, much less troublesome to the
receiver, and normally makes for better actual mnotice than the
restricted delivery mail. However, it now appears that it is
being argued locally that if a notice of setting for hearing on a
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Honorable James P. Wallace
Page 2

motion .or pleading is included in the same document, then it is
required to be sent by certified mail. Strangely enough, since
Rule 2la does not apply to pleadings and there does not appear to
be any other rule which expressly requires sending of a notice of
a setting, it appears logically arguable that Rule 2la doesn't
apply to anything. If there is a rule which says that a party
must give notice to all other parties of each setting for hearing
on a motion, I have not found that rule. Of course, we have done
that for years, as have other attorneys.

In order to make the rules fit together logically, it would be my
suggestion that appropriate language be used to amend these rules
to provide that it is the responsibility of the moving party or
the party filing any document with the court to send a copy to
all other parties or their attorney of record. I suggest that
the requirement also be expressly made that notice of any hearing
or setting obtained or requested by any party similarly be sent.
Further, I suggest that the standard method of sending be by
first class mail without the requirement of certified or
registered mail unless the court shall order otherwise in a given
case. The reasons for suggesting that first class mail is a
better method include:

1. Actual receipt and actual knowledge of the contents are
much more likely with first class mail than with certified
mail because first class mail is delivered whether anyone
chooses to sign for it or not. Actual knowledge is more
likely by first class mail because there are many people who
still believe the untrue folk wisdom that if you don't sign
for the certified mail, them you are not on notice of and
not bound by the contents of it. This means there are lots
of folks who simply fail or refuse to sign for certified or
registered mail. ’

2. Notice and knowledge will be received more quickly
because there is no need to make a separate subsequent trip
to the post office to obtaimn mail and sign for it since
first class mail will be left at the address intended. It
is increasingly the case that both spouses are employed
outside the home and where notice is sent to a residential
address, it is a large burdenm on people to take off work
during the hours of the day when the post office is open and
go to the post office to claim and sign for receiptable
mail.
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3, Where mail is going to law offices, the same may
occasionally be true and even if not directly applicable, it
ijs less trouble in the recipient's office to receive mail
without the necessity of filling out extra forms and signing
receipts to get the mail. ’
. ¥

4. Expense to the sender is lessened because first class
mail can normally be sent for 22 cents, whereas it will cost
several times that much to send it by certified or
registered mail. When a law office is sending hundreds of
pieces of mail of this nature, this amounts to 2 significant
expense. :

5. The additional time required for receiving employees to
sign for mail is an unnecessary expense item to the
recipient and, therefore, an authorization of first class
mail reduces expenses on both ends of the equation.
Service by -first class mail has been the norm for many years in
the federal procedure under Rule 5, Federal Rules of Civil
Procedure. It would appear that it has not presented any
significant problem and has worked well in the federal system.
It does not make good semnse to me for anyome to suggest that the
lawyers of Texas are somehow less honest or that the courts of
Texas are somehow less capable tham those in the federal system.
I would not expect to see any greater incidence of dishomesty by
a sender in claiming it was sent when it was not or by a receiver
in claiming that it was not received when it was.

Perhaps there are other considerations which I have not
addressed. Perhaps there is more to this than I realize. Iz any
event, I felt it appropriate to bring this to the attention of
the court and of the Rules Committee in the hope that it might be
appropriately addressed. Thank you for your consideration of
these suggestions.

Very trul

yours,

DON L. BAKER

DLB/1g
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Texas Rules of Civil Procedure

Rule 72. Filing éleédings; Copy Delivered to: All Parties or
Attorneys

Whenever any party files, or asks leave to file any plead-
ing, plea, or motion of any character which is not by law or by
these rules required to be served upon the advefse party, he

shall at the same time either deliver or mail [by first-class

mail] to the adverse party or their attorney(s) of record a copy
of such pleading, plea or motion. The attorney or authorized
representative of such attorneys shall certify to the court on
the filed pleading in writing over his personal signature, that
he has complied with the provisions of this rule. If there is
more than one adverse party and the adverse parties are repre-
sented by different attorneys, one copy of such pleading shall be

delivered or mailed [by first-class mail] to each attorney

representing the adverse parties, but a firm of attorneys
associated in the case shall count as one. Not more than four
copies of any pleading, plea, or motion shall be required to be
furnished to adverse parties, and if there be more than four
adverse parties, four copies of such pleading shall ée deposited
with the clerk of court, and the party filing them, or asking
leave to file them, éﬁall inform all adverse parties or their
attorneys of record that such copigs_have been deposited with the
clerk. The copies shall be delivered by the clerk to the first

four applicants entitled thereto, and in such case no copies
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shall be regquired to be mailed or delive;ed to the adverse
parties Or their attorneys by the gtfornéy thus filing the
pleading; After- a copy:”of~ a pleadiné is’ furgisﬁed to an
attorney, he cannot reéﬁi;g another éopfﬁof the s;me pleading to

be furnished to him.
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RULE 57. SIGNING OF PLEADINGS

Every pleading of a party fepresénted by an attorney shall
be signed by at least one attorney of record in his individual
name, with his State Bar of Texas identification number,
address and telephone number. A party not represented by an
attorney shall sign his pleadings, state his address and

¥

telephone number. The signature of an attorney or party

constitutes a certificate that he has read the pleading, motion

4
or other paper; that, to the best of his knowledge, information

and belief, formed after reasonable inquiry, it is well

grounded in fact and is warranted by existing law or a

good-faith arqument for the extension, modification, or

reversal of any existing law, and that it is not intefposed for

any improper purpose, such as to harrass Or to cause

unnecessary delay or needless increase in the cost of

litigation.
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RULE 85. ORIGINAL ANSWER AND AMENDMENTS

The original answer may consist of motions to transfer
venue, pleas to the Jjurisdiction, in abateﬁent or any other
dilatory pleas; of special exceptions, of general denial, and
any defense by way of avoidance or estoppel, and it may present
cross-action, which to that extent will place defeﬁdant in the
attitude of a plaintiff. Matters in avoidance and estoppel may
be  stated together, or in several special pleas, each
presenting a distinct defense, and numbered so as to/admit of

separate issues to be formed on them. Before one hundred and

twenty days after the disposition of any motions to transfer,

pleas to the jurisdiction, pleas in abatement or other dilatory

pleas, or of determination of special exceptions, the defendant

shall file an amended answer and shall state in short and plain

terms his defenses to each claim asserted and shall admit or

deny the averments on which the adverse party relies. If the

defendant is without knowledge or information sufficient to

form a belief as to the truth of an averment, he shall so state

and this has the effect of denial. Denials shall fairly meet

the substance of the averments denied. When a pleader intends

in good faith to deny only a part or a qualification of an

averment, he shall specify so much of it as true and material

and shall deny only the remainder.
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W. W. TORREY February 6, 1987

Mr. Sam Sparks
Grambling and Mounce
P.0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed is a letter from Alwin E. Pape, Jr., regarding proposed
changes to Rules 57, 83, 84, and 85.

Please draft, in proper form for Committee consideration, an
appropriate Rule for submission to the Committee at our June
meeting.

As always, thank you for your keen attention to the business of
the Advisory Committee.

LHSIII/tat
enclosure




CHIEF JUSTICE
JOHN L. HILL

JUSTICES
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C. L RAY
JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MAUZY

THE SUPREME COURT OF TEXAS CLERK
PO. BOX 12248 CAPITOL STATION ; MARY M. WAKEFIELD
AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

February 5, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Soules,

Cliffe & Reed

800 Milam Building
San Antonio, TX 78205

—

/

Professor J. Patrick'ﬁazel, Chairman
Administration of Justice Committee
University of Texas School of Law

727 E.

26th Street

NAusting TX 78705

Tex. R. Civ. P. 57.

Dear Luké and Pat:

‘I am enclosing a suggested amendment to the above rule
received from Alwin E. Pape, Jr., of Seguin.

May I suggest that this matter be placed on our next

Agenda.

JPW:fw

Enclosure

Sincerely,

’

es P. Wallace
ustice

cc: Mr.Alwin E. Pape, Jr.
Mocre And Pape
Attorneys at Law

P. O.

Box 590

n
Seguin, Tx 78156-0590 00600142



MOORE AND PAPE

ATTORNEYS AT LAW
434 N. TRAVIS STREET
P.O.BOX 590 .
SEGUIN, TEXAS 78156-0590
FRED J. MOORE February 3, 1987 AREA CODE 512
ALWIN E. PAPE. JR. 379-4962

CHRISTOPHER H. MOORE

James Wallace, Justice
Supreme Court Building
P. O. Box 12248

Austin, Texas 787.1

I have been aware of the Court's amendments to the Rules of Civil
Procedure attempting to speed up disposition of cases. Your
efforts have been mainly in the summary judgment and discovery
areas. I would suggest that the Court is attacking the problem
from the wrong direction. I prorose that amendments to the Rules
of Civil Procedure be made in two (2) areas.

First, Rule 57, Signing of Pleadings, should be amended along the

lines of Federal Rule 11, which provides in part:
"The signature of an attorney or party constitutes a
certificate by him that he has read the plead.ing, motion, or
other paper; that to the best of his knowledge, information,
and belief formed after reasonable inquiry it 1is well
grounded in fact and is warranted by existing law or a good
faith argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any
improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation.™

Federal Rule 11 is longer, with provisions for penalties and
striking cf pleadings. In my opinion, this rule change is long
overdue, and might lessen the "games" which are played by
attorneys. :

_The second area which needs to be addressed is the answer aspect

of the Texas Rules of Civil Procedure (Rules 83, 84 and 85). At

some time after a defendant has answered (120 days for example),

the defendant should be required to file an amended answer along
the lines of Federal Rule 8(b), which provides in part:

"A party shall state in short and plain terms his defenses

to each claim asserted and shall admit or deny the averments

on which the adverse party relies. If he is without

knowledge or information sufficient to form a belief as to

the truth of an averment, he shall so state and this has the

e fect of denial. Denials shall fairly meet the substance

~of the averments denied. When a pleader intends in good

faith to deny only a part or a qualification of an avermenc,

00600143



James Wallace, Justice
February 3, 1887
Page Two

he shall specify so much of it as is true and material and
shall deny only the remainder..."

I know that the Texas Bar is not ready for the adoption of the
Federal Rules. Every Texas lawyer will, due to clients or
attorney's delays, need the benefit of a general denial as now
used. However, by requiring a federal style amended answer at
some specified time after an appearance, the attorney's will be
required to narrow the issues without playing games with
discovery. And, as an added long, term benefit, plaintiff's
lawyers will begin to prepare better petitions, so as yto narrow
+he issues when the required federal style answer is filed, which
would then speed up the disposition of cases in general.

Please note that by providing an extended time period for the
filing of a federal style amended answer, the attorneys would
still have time to settle their cases without the need of filing
the detailed federal style answer, thereby saving some expense to
the clients.

These changes will not have an immediate effect on the dockets of
the various courts in‘ the state, but a change should be noticed
in 12 to 18 months after they become effective.

D,

Alwin E. Pa
*

AEPJ/dcl %

cc: File \

00000144



RULE 101. REQUISITES

" The citation shall be styled, "Thé State of Texas," and
shall be directed to the defendant and shall command [him] the
defendant [to appear by filing] to file a written answer to the
plaintiff's petition at or pefore 10:00 a.m. [of the Mondé
next after] before the expiration of twenty days after the date

of service of the citation and petition upon the defendant

[thereof, stating the place of holding the court]. The

;/,
citation [It] shall state the location of the court, the date

of the filing of the petition, its file number and the style of
the case, and the date and issuance of the citation{,]. It
shall be signed and sealed by the clerk, and shall be
accompanied by a copy of plaintif’f's petition. The citation
shall further direct that if it is not served within ninety
days after the date of issuance, it shall be returned unserved.

The citation shall include a simple statement to the

defendant to inform the defendant that he has been sued, he may

employ an attorney, and that, if a written answer is ‘not filed

with the appropriate court within twenty days after service of

citation and petition, a default judgment may be taken against

the defendant.
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KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHARLES D. BUTTS
ROBERT E. ETLINGER
PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD ). MACH
ROBERT D. REED

JEB C. SANFORD
SUZANNE LANGFORD SANFORD
HUCH L SCOTT, JR.
DAVID K. SERCI

SUSAN C. SHANK
LUTHER H. SOULES il

w. W. TORREY

LAW OFFICES

SOULES, REED 8 BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205 '

May 26, 1987

Mr. Sam Sparks

Grambling and Mounce

P.0. Drawer 1977

El Paso, Texas 79950-1977

RE: COAJ Proposals
TRCP 101, 107, 157

Dear Sam:

TELEPHONE
(512) 224-9144

TELECOPIER
(512) 224-7073

The Committee on Administration of Justice met on May 16, 1987.

I have enclosed drafts of the

proposed new rules/rule amendments

that they approved that fall within your subcommittee, and will
be including same in our June agenda.

These drafts are included for your information only, and no
turther drafting is required unless you teel it is necessary.

LHSIII/tat
encl/as

Very truly yours,
I

/ SOULES III

00600146
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Rule 101. Requisites

" The citation shall be styled “"The State of Texas" and
shall be directed to the defendant ané shall command him to
appear by‘Filing a written answer to the plaintiFF‘s petition
at=or before 10 oicleck—ar=m. oa tﬁe4&onday-nexb after the
expriation of 28 [30] days after the date of service thereof,
stating the place of holding the court. It shall state the
date of the filing of the petition, its file number and the
style of the case, and the date of issuance of the citation, be
signed and sealed by the clerk, and shallﬁbe acco%panied by a
copy of plaintiff's petition. The citation shall further
direct that if it is not served within 90 days after the date
of its issuance, it shall be returned unserved. The party
filing any pleading upon which citation is to be had shall
furnish the clerk with a sufficient number of copies thereof
for use in serving the parties to be served, and when the
copies are so furnished the clerk shall make no charge therefor.

- & POy VU
<:;231<va-«r-.ﬂ-ﬁ.- L P, ’\-‘\CA;**“ vil.

ST~ 16— &7
Sl =
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Rule 107. Return of Citation

The return of the officer or authorized person executing
the citation shall be endorsed on or attached to the same; it
shall state when the citation was served and the manner of
service and be signed by the officer officially or-by the
authorized person. When the citation was served by registered
or certiFied'mail as authorized by Rule 106, the returm by the
of ficer or authorized person must also comtain the return
receipt with the addressee's signature. -Qhen the officer or
aﬁthorized person has not served the citation, the return shall
show the diligence used by the officer or authorized person to
execute the same and the cause of failure to execute it, and

where the defendant is to be found, if he can ascertain.

When citation is executed by an alternative method as
authorized by Rule 106, proof of service shall be made in the

manner ordered by the court.

No default judgment shall be granted in any cause until
the citation with proof of service as provided by this rule, or
as ordered by the court in the event citation is executed under
Rule 106, shall have been on file with the clerk of the court

o da\s ,- exCRusive= of=the day of Filing. and he—day [at the

time] of judgment.Q&ZkA; e U
-l NPy, .
QL CMM'W\&M:&W,
S~ (o= &7

ey~
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIQ, TEXAS 78205

KENNETH W. ANDERSON ) TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER
ROBERT E. ETLINGER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN D. REED
JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, IR.
DAVID K. SERGI -
SUSAN C. SHANK
LUTHER H. SQULES (1l

W. W. TORREY February 9, 1987

Mr. Sam Sparks
Grambling and Mounce
P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed is a letter from Greg Gossett regarding an amendment to

Rule 101. As you know, this letter has been on our docket for
some time.

Please draft, in proper form for Committee consideration, an
appropriate Rule for submission to the Committee at our June
meeting. Please forward your draft to me no later than March 9,
1987.

As always, thank you for your atténtion to +the business of the
Advisory Committee.

LHSIII/tat
enclosure
Cc: Justice James P. Wallace
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY
JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

THE SUPREME COURT OF TEXAS

PO. BOX 12248 CAPITOL STATION
AUSTIN, TEXAS 78711

September 18, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

San Antonio, TX

78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis

70th F1.,

Houston, lx

Allied Bank Plaza
77002

Rule 101

Dear Luke and Mike:

I am enclosing a letter in regard to the above

rule.

May 1 suggest that this matter be placed on

our next Agenda.

JPW:fw
Enclosure

Sincerely,
~

J s P. Wallace
stice

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASST.
WILLIAM L. WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

60600150



LOGAN, LEAR. GOSSETT. HARRISON, REESE & WILSON
ATTORNEYS AT LAW
12 NORTH AsL
P. O. DRAWER 911 .
SAN ANGELO. TEXAS 76902-0911

RaLPH LOGAN (1913.1983) TELEPHONE (91S5) €33.32¢1
ToM LEAR

GREG GOSSETT

GEORGE W. HARRISON {

MoRrRriS M, REESE. JR. < ‘

JONATHAN R. DAVIS Sep tember 12, 1985

Honorable John Hill, Chief Justice
Texas Supreme Court :
Supreme Court Building -

Austin, Texas 78711

Re: Proposal of Amendment to the Texas Rules of Court

Dear Chief Justice Hill:

I would like to propose a change in the requisites for ci-
tation as set out in Rule 101 of the Texas Rules of Civil
Procedure. Presently our citation has required the defen-
dant "to appear by filing a written answer to plaintiff's
petition at or before tem o'clock A.M. of the Monday next
after the expiration of 20 days after the date of service
thereof.”

My objection to this anachromnism is two-fold. First, the
computation of the answer day can sometimes be confusing,
particularly if the twentieth day falls on Monday or the
Monday is a holiday. Secondly, often intelligent clients
assume that they must appear in court at ten o'clock on
the answer day and are confused by this terminology. Why
not provide that an answer must be filed within a definite
time, such as 20 days as required'in federal court?

In this age of fair notice and consumer protection I would
also suggest that citation might contain some simple state~
ment to the recipient, such as: You have been sued. You
have a right to retain an attornmey. If you do not file a
written answer with the appropriate court within the appro-
priate time, a default judgment may be taken against you.

Your consideration to the above will be greatly appreciated.

With warmest regards, I remain

Very truly yours,
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RULE 170. PRETRIAL MOTIONS

In pretrial motions that do not requirefthe presentation of
evidence at the hearing, except those filed pursuant to Rules
18(a), 86, 106, 120(a), 165(a), 165(a), 166-A, and 207(3), the
following procedures shall apply: |

a. Form. All motions shall be in writing and may be
accompanied by a proposed order granting the, relief
sought as a separate attached instrument to the motion.

b. Submission. Each motion shall state a date of
submission, which shall be at least fifteen (15) days
from the date of the filing unless shortened or
extended by order of court. Thé motion may be
submitted to the court on the submission date or later.

c. Response. Responses to any motion may be in writing
and shall be filed before the date of submission or on
a date set by the court. (Failure to file a response
shall be considered a representation .0f no
opposition.) The court may require "written responses
to any motion. '

d. Oral argument. The motion or response shall include a
request for oral argument or hearing if a party deems
it necessary. The court shall (may) grant the regquest
for oral argument or hearing and may order oral

argument or hearing on its own motion. Oral argument

0000015%
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RULE 170. PRETRIAL MOTIONS

(continued)

may be made by telephone conference with'all parties
in the court. Any party may request a telephohe
conference argument in a motion or response, but the
Court shall determine the mode of hearing absent an
agreement of the parties. Any éarty ’requesting a
record of a telephone cpnference or hearing must
advise the court (in. writing) by the éate preceding
the telephone conference. |

e. Disposition. The court shall enter its order on any
motion after the submission date or the hearing and

the clerk shall mail a copy of said order to every

party.
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Rule 170. - Pre-Trial Motions

In all pre-trial motions except those filed pursuant to
Rules 18a, 86, l120a, 165A,,and 207(3), the following procedures
shall apply: bb -

P

a. Form. All motions shall be in writing and s&sFl be
accompanied by a proposed order granting the relief
sought as a separate attached instrument to the motion.

b. Submission. Each motion shall state a da’t):}_g.f_z_
a,}Pﬂi submission which shall be at least fifteen (157 days -
% %,wv¢ from the date of filing, except on leave of court.
The motion shatlu be submitted to the court on the
submission date or later. 7

C. ‘Response. Responses to any motion shkedl De 1in writing
and shall be filed before the date of submission or on
a date set by the court. (Failure to file a response
shall be considered a representation of no opposition).

d. Oral argument. The motion or response shall include a
request for oral argument or hearing if a party deems
it necessary. The court shall (may) grant the regquest
for oral argument or hearing and may order oral
argument or hearing on its own motion.

Oral argument may be made by telephone conference with
all parties and the court. Any party may request a
telephone conference argument in a motion or response
but the court shall determine the mode of hearing
absent an agreement of the parties. Any party
requesting a record of a telephone conference or
hearing must advise the court ( in writing) by the day
preceding the telephone conference.

e. Disposition. The court shall enter its order on any
motion after the submission date or the hearing and
the clerk shall mail a copy of said order to every
party.

F. Q-u.nvj‘“"g "“f"""“"

L. WeHen SobaSTM S - Seemay whtse o kzm:“j requ,;rQ- cs doent by JUJJ'C |
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RULE 106
COMMENT: There is no need to modify rules 106 and 103
unless there is a specific statutory enactment requiring such a

revision, I do not know whether any statutory enactment . has

been accomplished.
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOI;EDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER : (512) 224-9144
STEPHANIE A, BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E ETLINCER (512) 224-7073

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD |. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, IR

DAVID K. SERCI

SUSAN C. SHANK
LUTHER ‘H. SOULES 111 March 10, 1987

W. W. TORREY

Mr. Sam Sparks
Grambling and Mounce
P.0. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclcosed is a. letter from Rick Keeney regarding the licensing of
private process servers. Please monitor the progress of this
bill and, if it is passed, insure that our Rule 106 or some other
Rule can accomodate it. 1

As always, thank you for your attention to the business of the
Advisory Committee.

ER H{ SOULES III

LHSIII/tat

enclosure

cc: Justice James P. Wallace
Rick U. Keeney
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Civil Process of Texas, Inc.
1440 NORTH LOOP - SUITE 127
HOUSTON, TEXAS 77009

(713) 227-5858 o (713) 227-3381 {‘h K

P _.?/} a’,?
| 71 o
Professional 5 SPAS, (._ |
2 e
ey
L

March 6, 1987

SOULES & REED

800 Milam Building

San Antonio, Texas 78205
Attention: Luke Soules

Dear Luke:

I first want to apologize for the lost bill which was previously
sent to you about a week ago.

Please find enclosed a duplicate of the bill, and as soon as you
get time, please look at it. I would greatly appreciate it.

I am acting as co-chairman of the Legislature Committee of the Texas

. Professional Process Servers Association. We have been trying since
1979 to get this bill passed, which would allow private process servers
to serve all types of process in the state of Texas.

We are needing your support in any way that can help us get this
needed bill passed through the legislation process. We have
received numerous support from different associations, judges,
and attorneys throughout the years and feel that this is the year
that this much needed bill will become law.

If there is anything that I can do, or our association; in any way
as far as reimbursement for any expenditures or expenses which you
might incur in helping to get this bill passed we will gladly
reimburse you.

OQur bill will be heard on March 17th in the County Affairs Committee

in the Jurisprudence Committee. If you feel that this bill is worth
passing, and would like in any way to come to this hearing, we would

be happy to see you there, and would be assured that your presence

and your support would be greatly appreciated and helpful in getting
this through. If there is anything further, or any questions regarding
the bill, please. feel free to call myself or Harry VanSkike, who is

the president of our association. Thank you in advance for your time.

Sincerely,

Rk Rosrasn
Rick L. Keeney \253
Co-Chairman

00600157
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' ' A BILL TO BE ENTITLED

AN ACY

relating to regulation of private process . servers; .prov. ding

penalties.

BE 1T EWACZTED BY THE LEGISLATURE OF.THE STATE OF TEXAS:
. . ’
SECTION 1. DEFINITIONS. In this Act:

(1) "Beard" means the rexas Board of Private Investigators

yﬁmh
ard Private Security Agencies. i
"1
- »
(2 "Person” means an individual, corpotatinamn, .or
aussociation. \
»

SECTION 2., PRIVATE PROCESS SERVERS. (a) Eéch per=on who

acts as a private process server must be licensed under this Act.
A licensed process server may sevve civil process issued by the
courts of this state in the manner provided by law for sheriffs

constables and in compliance with the applicable Texas Rules W f
Civil Procedure. fach return of exccuted process served by a
licensee must-include the license number ot the licensee.

(b) Any function of a process se€rver licensed under this Act
may be pertormed by the licensee's reqgistered agent  on coypliance
with the rcgiﬁﬁxntinn requi£cm0nhs o1 this Act.
(c) A license ou registra\ion.jguuud under this Act is va;1d
throughout this state but is not transfervable.
SECTION 3. LICEﬁSE APPLfC@TION; ELIGIBILITY. (a) To be

licensed under this Act, a pers=on musnt:

1) not have been convicled of o felony or .a misdemganor

00000158



involving moral turp: tude;
(2) be at least 13 Years of aoe.

{3) have resided in this stace ‘for at leas one year
: : A b 4

Preceding the date of application;

(1) submit o the'boatd on A torm pre.crlbod by phe board,

a ‘sworn application accompanlvd by proof of s rurlty hav1nq been

deposited with the board as quu1lud by this Act ~and

AS5) submlt to the board the aopl;catlon and license feps-
' w -
requlred under this Act. S . !

(b) lf ‘the upplicaﬁt is ‘a

IS y

‘ulporatxon thewyequirement

.p.ObCYlbud by oustuLlon (a)(l) ot Chlu section must ge satisfied

by each ofﬁicer and the requlv‘ment Prescribed b& Subsactions
.(a)(7) and (3) of thl‘ section must bé satisfied-by ai. least one

offlcer. The corporation's "application must be accompanied by a

certafied Copy of Lhe cérLlflcate of incorporation and a

Certaificate or c¢ood standing indicating compliance with the

corpavation laws of this State.
(€) Tt the applicant . ., teededdlion,  the  requirement

presvribed by,.ouboectlon (d)(l) ot this section must be satisrfied
P | ‘.n.". . .

by ea;h owney or pa'tnor and the requlrement prascribed by

. X . - [ . ..
Subsections (a)(2) and (J) o this Lection mu:.. D satisiier by a-=

'leagt one ownér or partner. The au

A .

dLbCWQaHIEd by a statement indicating the

suGlaticon's applicacion nust  be

name of each OWLEY . Ind
i v \

pariner and a cepy of any partnership aqreement or other $herating
aqx oxnent
(d) Each  application must - anclude o statement 1ndicating

compliance with Subsections la"l),'\g;, and (3) of this sectian,

0R65H D FRS~F »
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“e) A law enrorcement olticer or clected officjal of this

state may not be a co-owner of, or stockholder in, g business

association or corporation licensed under this - Act, Suclhi an

indaveodual i not éllqiblu_for a license ander this Act.
SECTION 3. SECURITY .DErosItT. - (a). Al appiicant for a

iicense must deposit security with the board in ope of the

following forms:
(1) $10.,.020:in. cash;
(2) $10,000°in securities approved by the board; gr

(3) a-$iOrOOO bond payable te the State of Tex?sﬁgxecutedeby
“

a: corporation authorized to'do‘businesr in!:this state, . provided

that. the -agyregate liability oL, Lhe surety on tpeébpnd may not

exceed $10,000.

1(b) The sequrity deposit shall be conditioned on the lawful
performance of the functions of a process server and payment‘of_any
fines or penalties  levied agalnzt the licenuee for failuré to
comply with tliis Act.

(¢) Thz security deposit shall bee retained during tne period
beginning on the dave the deposit 1o received and ending tTwo  years

dfter the Jdate o termination aiithu license.,  Arter the two-year

!
perarod has elapsed, the board chall refnnd the security deposit  on

demonstration to the satistactio:r ot the baard that 4n action is

not penchx}:j agalngt the rormev Lice s :'m tinens or penalties in
connection iw1th-.the pezformuucc ot Lhe ljcunsee‘s_func:}cns as a
Process bervelr or ol jausteanaige o nonleéasance in the performance
of the. .licensee's functimns:au A pro.ean. servel.

(d}  An action against a licendes for fines, penalties, or

T0RE52 BES-F

)
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vivil  damages may not be commenced )liter than two yz2ars after the .

Jdave of the act, event, or lfransgvtiun on  which the action is
bﬂ S"d .

SECTION 5. ISSUANCE OF 'LICE!SE. - Mot later than the 15th day.

arter the date the appllbatlon is 10;91v&a, the board shall issue

a process server license to an applicant who complies with™ Section

3 of-this Act!

SECTION* 6. AGENT -** - REGISTRATION. () AN licensee ‘musgt

registér 'with the board'each agent:appointéd by - the - Ljcensee to

performfany~of'theﬁliCEnseé“§“fnnctions as-‘a prdé=°s-sei$or To be
. ;
an agent must be at leavt }8 years of

&
)
1

eligible for réqutraHidn

age and must not have been ‘convicted’ of a- felony or- a {mlsdemeaan

invelving moral turpitude.

(b) The licensee MUsSt register an agent not latgr than the

15th day-after the date "of ‘appointiment on a form prescribed by the

boarvd. The registration mu 3t be accompanied by a registration fee
and a bond or other s

ecurity in the amount of 5500 . condjtioned in

the same manner as .a licensee's SecuL Ly,

(¢) 11 . the appointment of 4 reqgistered agent is Ferminaced,

the licensece shall notify the bouard ¢f that fact not later than the

I
15th day arfter the date of terminatian or a torm Prescriped by the
board.

SECTION 7. ~TERM OF LICENSE uD REGISTRA *TION; RENEWAL.

A license issued under this Act and an

-~
]
W

agent's registratLpn under

this Act 'are valid -for,one year -from the date of issuance.

(b)) A licensee may renew the licdense and an agent's

egistration by submitting a rénewal application to the board -at

“0KGS2 IBS-F 4
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least 30 days berore he explralion date, on a form prescribed by

the poard, accompanica by a ienewal Lee an the amount et Ly this

ACT.

SECTION 8. KECORDS. :(a) & Licensee shall maintain, at the
licensee's principal vlace ot ﬁusincss, records of the l;censee;s
aétlvities as a process server. The records must iuc;ude the date
and. heyy. of - receipt of all process L;'bc sexvgd; thé name of -the

individual  »to.. whom the process is ausigned for service;  the dater
. . ¥ “

<

hour, - and. mapner .of ‘eagh” attempt. at sicvvi¢e; the date, heour, angd

circumstances. -of . each ,. accomplished service; the deteﬁqu lhisur of

ea;hgﬁeturn of service and the court.ﬁo_which‘it‘is mad;; and the
name gf xhe-iud;v}qual,acqoﬁpﬁishinuichéfs;;vice. ‘

(b} The board may require chui 1records fo be m¥jntained by
a licvensee.

¢) . The board may examine.a licensee's records during normal
) . o

Dbusiness hours Lo deteyvmane whelher the licensee 1s° 1n compllance

wlithh this Act.

(d) On_ termination of a licensze, the licensee shall deliver

to the bhoard any vecords relating Lo the sorvice of civi]  process.

An unserved process 1in the licensee's: custody or contirol
: 12 Y !

(]

shall be
returned to the party who initiated the nervice ol procegs.

SECTION 9. DENIAL, REVOCATION, UK SUSPENSION OF RHICENSE OR .

REGISTRATION: - (a) The board may dany a license if the applicang

does not mect Lhe lu,‘:n:;‘ing]u-q\uu-mcut::. . 11 the boavd denies  a

license, .the.. boaud -ghall notity the upplicant in,writing of the
reas us- for.the Jewlal not later than the 15th buriness day  after

the date  on which the boava denten thes license.  The poard shall
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noetify the applicant by certitied Bmali, return receipt’ reyuested. .

&
on Gdenzal of a iltvense, the voard shali refund to the appllcﬁnt the
cr:ginal  license fee and security s‘i.e;)u:fsit. The applicaticn fee is
nonrefundable.

-~:(b)' ThéAbdnrd shall | revoke o1 suspend a process server
license or -, an agent registraLioq, ds.appropriatcn'ff-thé gbard

detérmihes~that{

19 the licenséde or aqgent “as violitéd this AG L;
{2) the Y licensee -

9}“ -@gent - haw '.‘fai‘lfe'd to - maintain the

‘securrty - required by’ this‘Act:

- R L. | o i L
(3) the licensee ‘has failed Lo walntain the records regquired

by this act;

(#) the licensee has refused to permit an examlghtxon.byvthe
board of the reccrds required to be maintained by this Act;

£5) }tke

lrcensee -or 'ragent ' has made a false ov fraudulent

return of service; or

(6) any owner, operator, otficer, ov manager of the licenscee

- 4
15 not o yood moral charaéter or has puen convicted of a telony or

a-misdemeanor involwving moral turptudh..
(c) ‘Froceedings before the Loard torr the densal, revocation,

‘01! ‘susgpension of a license or registraiion and appeals from those
proceedings . are governed by the Admini:irative Procedure and Texas
Register Act (Artacle ©6252-13a, Vernou'- Texas Civi] Statutes). »

SECTION 10. FFES. +(a) The tev tor an -original’ process

server  liceénse 15 -5250. The foe foryqn original registration as

1)

registered agent of a licensee 1s $75. The aprlication fee for a

license or registration is $15.

G0C00%163



(b) The board shall set rencewal @ fees for licenses and

registrations iscued under this Act in uamounts that are reassnable
and necessary to cover the costs of administering this Act when
wombined ‘with other revenue received by the bLoard under this Act.

(¢) Fees received Dby the board under this Act shall be

deposited in the state treasury to -the credit of the generél

revenue nfund?

(dy Fees charged and collected by a licensee fof éerviqe of
process may'be charged as. costs 4in a juaicial'proceedinq.

'(G)'~1n'addifion to any other fee allowed byi;awiﬁzvfee df $2
is imposed for service ofnﬁrocess by " a ‘licensed brocéss servar.”

This: -fee- 'shall Dbe deposited in the general fund of tﬁe county in

which the case is pending.

SECTION 11.. NOT PEACE OFFICER; OFFICER .OF COURT. (a) A
licensed érocess' server. or a registered agent is not considered a
peace ofiiéer because of this Act.

(b) -A,liceusee or agent chall be treated as an officer of

the court and is entitled to the protection of the law alforded to

a sheritt or conutable while performing Juties under this Act.

SECTION 12. PENALTIES. (a) A peison commits an offense if

the-person 'knowipgly- or intentionally wviolates this Act. Aan
offense undeyr this snbsectiou'is a Class A misdemeanor.. S
“(b): A pérsoh commits ‘an offense 1t the percon knowingly or
lntent{onally falsifies a return  of u¢ival process!"ﬁn offense
under:ithis subsection is a felony of the third deyree.

SECTION 13. LFFECTIVE DATE. Thi: Act takes effect September

1, 1987. A person is not sgequited Lo bLeo licensed or registered’
) . 4

"CRES52 FRS-F

~1
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o3

undef this Act until January 1, 1988,
SECTION 14. EMERGENCY. The importance of this legislation

and the crowded condition of the calendars. in both houses create -an

emergency and  an imperative public necessity that the
constitdtional 1rule reqguiring bills to be read op three several

days in each house be suspended, and this rule is hefeby_suspendgd.

RS2 PBS-F 00000165



Selepprniee ‘geqwr
b-97

RULE 127. PARTIES LIABLE FOR OTHER COSTS

Each party to a suit shall be liable for all costs incurred

by him and shall be responsible for the accurate recordation of

all costs incurred by him during the course of a lawsuit. Each

party to a lawsuit shall be responsible for the presentation to

the court at the time the judgment is 'submitted a true and

accurate bill of costs. If the costs cannot be éolledted from

the party against whom they have been adjudged, execution may
issue against any party in such suit for the amount’ of costs

incurred by such‘party,‘but no more.
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M BAKER (512) 224-9144
STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN D. REED
JEB C. SANFORD
SUZANNE LANGFORD SANFORL
HUGCH L SCOTT, IR.
DAVID K. SERCI
SUSAN C. SHANK
LUTHER H. SOULES 11

W. W. TORREY January 12, 1987

Mr. Sam Sparks

Grambling and Mounce

P.O. Drawer 1977

El Paso, Texas 79950-1977

Dear Sam:

Enclosed is a letter from Ray Hardy to Justice Wallace dated
September 15, 1983. Justice Wallace has requested +that our
Committee, as well as the COAJ, take a lock at it. While I
believe that we have taken care. of most, if not all, of the
matters contained in the letter, please review those portions
dealing with Rules 127 and 131. Then, if necessary, please draft
in proper form for Committee consideration appropriate rules for
submission to the Committee at our June meeting.

As always, thank you for your keen attention to the business of
the Advisory Committee. '

Very truly yours,
. rd

LHSIII/tat "
enclosure
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RAY HARDY

DISTRICT CLERK
HOUSTON, TEXAS 77002

September 15, 1983

Supreme Court Justice James P. Wallace
Supreme Court Building

P. O. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

I am writing to you again regarding the consideration of adopting several State
Rules to delineate the following areas:

(1) Clarification of Lead Counsel and Attornev of Record

There appears to be some inconsistancy with respect to which attorney is attorney
of record and lead counsel, and which are recorded only as attorneys of record.
According to State Rules 8 and 10, lead counsel is the first attorney employed
(does this mean just employed, or the attorney whose signature appears on the
first instrument filed by a party to a suit?), and remains such uatil he designates
another attorney in his stead. Does State Rule 65, substitution of amended
instrument for the original, act to substitute the lead counsel automatically? Or
simply to remove the superceded instrument? If lead counsel remains such until a
Separate designation is made, of record, by the counsel substituting "out", then is
it necessary to provide notice under State Rule 165a of dismissal for want of
Prosecution to all attorneys of record, or only to lead counsel? If the intent of
the rule is to insure notification be made to the party, then notification to lead
counsel should suffice; if, however, the notice is intended to protect every
attorney comnected to the suit (multiple attorneys representing one party,
potentially), then the Rule would be left as written.

Below is Rule 1.G. (1) and (4), of the Local Rules Of The United States District
Court for the Southern District of Texas, amended May, 1983, effective July 1,
1983, which appears to adequately answer these questions:

1.G. Attornevin Charze.

(1) Designation and Responsibility. Unless otherwise ordered, in all actions
filed in or removed to the Court, each party shall, on the occasion of his fi=st
appearance through counsel, designate as "attorney in charge" for such party an
attorney who is a member of the Bar of this Court or is appearing under the terms
of paragraph E of this rule. Thereafter, until such designation is changed by
notice pursuant to Local Rule 1.G.(4), said attorney in charge shall be responsible
for the action as to such party and shall attend or send a fully authorized
representative to all hearings, conferences and the trial. ‘

<n 00000168



1.G.(4) Withdrawal of Counsel. Withdrawal of counsel in charge may be
effected (a) upon motion showing good cause and under such conditions imposed
by the presiding judge; or (b) upon presentation by such attorney in charge of a
notice of substitution designating the name, address and telephone number of the
substitute attorney, the signature of the attorney to be substituted, the approval
of the client, and an averment that such substitution will not+delay any setting
currently in effect,

Reg.a.rding the problem of appropriate attorney notification, the same Rule,
1.G.(5), regarding Notices, specifias: 7

All communications from the Court with respect to an action will be sent to the
attorney in charge who shall be reponsible for notifying his associate or co~
counsel of all matters affecting the action.

(2) Attornev responsibility for the prevaration and submission of a Bill of Costs:

maintain a record and cause to have included in the judgment their recoverable
costs. Thais legislation was not adopted. We recommend consideration of a State
Rule which would require that each attorney be responsible for the inclusion of
the recoverable cost in the Judgment submitted to the court. This might be
attached to either State Rule 127 or State Rule 131, or be a separate rule, such

Rule: Parties Responsible for Accounting of Own Costs.

Each party to a suit shall be responsible for the accurate recordation of all costs
incurred by him during the course of a law suit, and such shall be Presented to

the court at the time the Judgment is submitted.

(3) Remecval of the Filine of All Derositions and Exhibits:

It is recommended that in an effort to save the counties from increasing space’
requirements to provide library facilities for case files, that a limit be set on the
depositions, interrogatories, answers to interrogatories, requests for production
or inspection and other discovery material so that only those instruments to be
used in the course of the trial are filed. Again, the United States District Court
for the Southern District of Texas has adopted this rule:

Rule 10. F iling Requirements.
F.  Documents Not to be Filed. Pursuant to Rule 5(d), Fed. R. Civ. P,
depositions, interrogatories, answers to interrogatories, requests for production

Oor inspection, responses to those requests and other discovery material shall not
be filed with the Clerk, When any such document is needed in connection with a

(2) | 00000169




pretrial procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. Any of this material needed
at trial or hearing shall be introduced in open court as provided by the Federal
Rules. (Added May, 1983).

and
Rule 12. Disposition of Exhibits.

A.  Exhibits offered or.admitted into evidence which are of unmanage-
able size (such as charts, diagrams, and posters) will be withdrawn i'Jmmediately
upon completion of the trial and reduced reproductions substituted therefor.
Model exhibits (such as machine parts) will be withdrawn upon completion of
trial unless otherwise ordered by the Judge.

B.  Exhibits offered or admitted into evidence will be removed by the
offering party within 30 days after final disposition of the cause by the Court
without notice if no appeal is taken. When an appeal is taken, exhibits returned
by the Court of Appeals will be removed by the offering party within 10 days
after telephonic notice by the Clerk. Exhibits not so removed will be disposed of
by the Clerk in any convenient manner and any expenses incwred taxed against
the offering party without notice.

C.  Exhibits which are determined by the Judge to be of a sensitive

nature so as to make it improper for them to be withdrawn shall be retained in
the custody of the Clerk pending disposition on order of the Judge.

Yours very truly,

Ray Hardy, District Clerk
Harris County, Texas

RH/ba
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LAW OFFICES

SOULES & REED

800 MiLAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO. TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A BELBER
ROBERT E ETLINCER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN.D. REED
JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L sCOTT, JR.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOULES inl
W. W. TORREY

March 9, 1987

Senatcr Gene Green
P.O. Box 12068
Austin, Texas 78711

Dear Senator Green:

I received a copy of your Senate Bill 414 relating to the
recordaticn submission and reccvery cf taxable and. other court
costs incurred in civil suits. I have recently cerrespeonded with
Pistrict Clerk Fay Hardy on the subject, since he submitted them
nct only apparently to you but also to the Supreme Court Advisory
Committee. Most of Mr. Hardy's concerns expressed sometime back
in his September 15, 1983, letter tc the Supreme Court have been
addressed and resclved by the Supreme Ccurt Advisory Committee.
As you .know, that was the case with the filing of discovery
materials, and I sent yYou ccpies of thcse new rules last week.

The subject of SB 414 is ncw before the Supreme Court Advisory
Committee for further study, and, seems to me, to be a proper
subject for court rule rmaking, as it apparently was perceived to

be by Ray Hardy in 1983, since it is actually a matter of court
procedure.

I respectfully request, as Chairman of the Supreme Court Advisory
Cemmittee, that you give us an opportunity to address the few
remaining concerns censistent with our earlier actions ip
assigning them to subcommittees and permit our rule-making
Process to take its Customary course. That is not to say that
these suggesticns will be adcpted or recommended for adcption by
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Senator Gene Green
March 9, 1¢87
Page Two

the ESupreme Court; however, you do have my full assurance that
the matter will be completely addressed and thoroughly discussed
pursuant to disposition however that may be.

Thank you for your many ccnsiderations.

Ver%‘tfuly

Supreme Court Advisory Committee

LHSIIZI/tat

cc: Justice James P. Wallace
Ms. Barbara Spezig
Mr. Ray Hardy
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK

JOHN L. HILL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD

JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
ROBERT M. CAMPBELL ) WILLIAM L. WILLIS
FRANKLIN S. SPEARS :

C.L RAY ADMINISTRATIVE ASS'T.
JAMES P. WALLACE MARY ANN DEFIBAUGH
TED Z. ROBERTSON

WILLIAM W. KILGARLIN

RAUL A GONZALEZ

OSCAR H. MAUZY March 3, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Re: S.B. 414

Dear Luke:

I'm enclosing herewith a copy of Senate Bill 414
filed by Senator Gene Green of Houston.

This is one of the subjects covered by the information
from Ray Hardy I sent to you several weeks ago.

As I recall, this subject was mentioned in passing
at one of our Advisory Committee meetings and it certainly
didn't attract a crowd when it was mentioned.

This has been an objective of Ray Hardy, the District
Clerk in Harris County, for sometime now and he is obviously
trying to get the Legislature to mess with procedural matters.

It might be helpful for you to write Ray Hardy and
Senator Green, explaining to them again how we are better
equipped to handle procedural matters than the Legislature.
I understand Ray Hardy has announced he will not run for
election again so maybe this will be the last session in
which we have to worry about such end-runs.

Sincerely,
(

J s P. Wallace
Juygtice

JPW: fw
Enclosure 00000173



TEXAS LEGISLATIVE SERVICE SB 414

2/16/87
Filed by Green
8 -9 --280 A BILL TO BE ENTITLED

1 AN ACT

2 relating to the recordation, submi§sion, and recbvery of taxable
3 and other court costs incurred in civil suits. /

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

] SECTIbN 1. PARTIES RESPONSIBLE FCR ACCOUNTING OF OWN
6 COsSTS. (a) Each party to a suit shall be responsible for
7 accurately recording all costs and fees incurred during the course
8 of a lawsuit, and such record shall be presented to the court at
S the time the judgment is submitted to the court for entry, if the
10 judgment is to provide for the adjudication of such costs. If the
11 judgment provides ‘that costs are to be borne by the party by whom
12 such costs were incurred, it shall not be necessary for any of the
13. parties to present’ a record of court ‘costs to the court in
14 connection with the entry of a judgment.

15 (b) A judge of any court may include in any order or
16 judgment all costs, including the following:

17 (1) fees of the clerk and service fees due the éounty;

18 (2) fees of the court reporter for the original of
18 stenographic transcripts necessarily obtained for use in the suit;
20 (3) compensation for experts, masters, interpreters, and
21 quardians ad litem appointed pursuant to these rules and state
22 statutes;

23 (4) such other cosfs and fees as may be permitted by these
24 ‘rules and state statutes.

25 SECTION 2. EMERGENCY. The importance. of this legislation
8754853 2-9
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—-B. No.
and the crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended,
// .

‘and that this Act take effect and be in force from and after its

N h W N

passage, and it is so enacted.

8754853 2-9
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RULE 157. MARRIAGE NOT TO ABATE SUIT

A suit by or against a feme sole shali not abate by her
marriage, but upon suggestion of said.marriage being entered on
the record, the husband may make himself a party plaintiff, or
if she be a defendant, the clerk shall upon suggestion or upon
a petition issue a scire facias to the husband; and the case,
after the service and return thereof, shall thereupon proceed

£o Jjudgment.

COMMENT: This rule has been recommended to be repealed by

Juége Kilgarlen and others.

G0C001%76
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDINGC + EAST TRAVIS AT SOLEDAD
] SAN ANTONIO, TEXAS 78205
KENNETH W. ANDERSON TELEPHONE

KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINCER (512) 224-7073 .

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD J. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANGFORD SANFORD
HUCH L. SCOTT, JR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES 1Nl May 26, 1987

W. W. TORREY

Mr. Sam Sparks

Grambling and Mounce

P.0. Drawer 1977

El Paso, Texas 79950-1977

RE: COAJ Proposals
TRCP 101, 107, 157

Dear Sam:

The Committee on Administration of Justice met on May 16, 1987.
I have enclosed drafts of the proposed new rules/rule amendments
that they approved that fall within your subcommittee, and will
be including same in our June agenda.

These drafts are included for your information only, and no
turther drafting is required unless you teel it is necessary.

Very truly yours,

% { SOULES III

LHSIII/tat
encl/as

00000177



CoAT Prsposat
&5-%71

Rule~157. Marriage- Nod—te fbate Suilf_

A—sudit -b;y or agatnst—a feme sole shall bnot.. abate-by hexr
marrdiage, dut wvpon—suggestion -of such marriage beirg entered—on
the~records +he-kuskand way makg—himelﬁ;a party—praintiff ~ e~
ie she be a—defendant, the elork shall-upes- suggestion- or- upes~
& petitiom iesue~a scive £acias te the hu.:-ban;el-;- afd—ihe—ecase
after tie serviee and-peturn Fhepeof, shadd t-her-eu.éen p-néca.a-d..
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CRA OTERICES

SOULES 8 REED
»»»»» GEIMNG e ANT TRAVIS AT SOLEDAD
frLiTMN G0 TIKAS 78205

TELEPHONE

CEENMRE T = {512) 224-9144
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CEETSe o

RIBA Mo seri v o oy
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DAVID ¥ -t

SUSAN € ShaNK

LUTHER M SDULES NI

W W TORREY March 5, 1987

Mr. Sam Sparks
Grambling and Mcunce
P.O. Drawer 1977

El Paso, Texas 79950

Dear Sam:

Enclosed is a memorandum from Justice Kilgarlin regarding repeal
of Rule 157, Please draft, * in proper form for Ccrmittee
consideration, a report for submission to the Committee at our
June meeting. Please torward your dratt to me no later than
May 29, 1987. )

I have included a 1list of Pertinent cases, as.well as the cases
themselves, for your cormittee's consideration in drafting their
Ieéport. You will note that the Supreme Ccurt Journal case that
has been included, while not specifically addressing Rule 157,
sheds light on the attitude of the court with regard to equal
rights. - !

As always, thank you for your attention to the business of the
Advisory Committee.

LHSIII/tat
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cc: Justice James P. Wallace /émlhu)
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK

JOHN L HILL ‘ PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C. L RAY

JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A GONZALEZ
OSCAR H. MAUZY

WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

February 26, 1987

Mr. Luther H. Scules, 1III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio,;, TX 78205

Professor J. Patrick—H&zel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street

" Austin, TX 78705

Re: Tex. R. Civ.-P. 157. /
Dear Luke and Pat:

I am enclosing a copy of a memo from Judge Kilgarlin
in regard to the above rule.

May I suggest that this matter be placed on our next

Agenda.
Sincerely,
James P. Wallace
stice
JPW:fw
Enclosure

cc: Honorable W. W. Kilgarlin
The Supreme Court of Texas
P. O. Box 12248, Cap. Sta.
Austin, Tx 78711
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MEMORANDUM

.TO=. . "The Judge=s ' February 23, "1987
- FROM: Kilgarlin, J.
RE: Tex. R. Civ. P. 2mendments

Judge Ann Cothran of Houston believes Rule 157 is (1) uncon—
stitutional; (2) violates community property managership set

forth in the Family Code; and, moreover, (3) is insulting and
" degrading.

-d.;agree. ' Let‘'s .repeal:the whole Tule.
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Achterberg v. Burton-Lingo Co., 25 S.W.2d 1008 (Tex. Civ. App. =
El Paso 1930, no writ).

3. Abatement and revival 34 "Burden of joining husband
_defendant married after institution of suit rested on
plaintiff (Rev. St. 1925, art. 2084) 1In suit against
feme sole for gcods, wares, and merchandise, burden of
joining husband, where defendant married after
institution of suit, was on plaintiff under, Rev. St.
1925, art. 2084."

Dixie Motor Coach Corporation v. Shivers, 131 S.W.2d 677 (Tex.
Civ. App. - Fort Worth 1939, writ dism'd judgmt cor.)y

3. Death 69 "Where plaintiff and her deceased husband had
lived in a state of separation before his death, in
plaintiff's action for alleged wrongful death of bhusband,
excluding defendant's otter ot unanswered letters written to
plaintiff by a man during the state of separation and who
apparently encouraged the separation and whom plaintiff had
married shortly after deceased's death was error, especially
where testimony tended to show a mutual running
correspondence between plaintiff and such man. Rev. St.
1925, arts, 1983, 2084."

4, Death 104(4) "In action for death of plaintiff's
husband where plaintiff and such husband had been living in
a state of separation at time of his death, charging, with
respect to what matters  could be considered by jury in
arriving at pecuniary benefits plaintiff had reasonable
expectation of receiving from her deceased husband, that
jury should not consider the fact of plaintiff's second
marriage for purpose of either increasing or diminishing her
damages, if any, was error, especially where plaintiff's
second husband had apparently urged continuance of
separation. Rev. St. 1925, arts. 1983, 2084."

Edmondson v. Williams, 295 S.W. 295 (Tex. Civ. App. - El Paso
1927, no writ).

5. Abatement and revival 34 "Marriage of feme sole
plaintiff after filing suit does not abate suit (Rev. GSt.
1925, art 2084). Under Rev., St. 1925, art. 2084, action by
feme sole is not abated by plaintiff's marriage subsequent

to filing of suit."

0C00182




Hill v. Mcocre, 268 S.W.2d 488 (Tex. Civ. App. - Austin 1954, no
writ).

1. Abztement and Revival 34 "The burden is wupon a
plaintiff to brirng in the husband of a feme sole who has
married after the institution of a suit against her and
before judgment, and a knowing failure tc do so prevents the
rendition of an effective Jjudgment. , Rules of Civil
Procedure, rule 157; Rev.St. 1925, art. 2084."

2. Husband and Wife 222 "In action against a feme sole
for damages arising out of autcmokile collision, where
feme sole testified that she had married since the
accrdent and disclosed her new name, new husband was a
necessary party and rendition of judgment in absence of
rew husband was improper. Rules of Civil Procedure,
rule 157; Rev.S8t. 1925, art. 2084."

In the Interest of Unnamed Babv McLean, a Child, 30 Tex. Sup. Ct.
J. 206 (February 11, 1987).

. RKeeton v. King, 248 S.W.2d 500 (Tex. Civ. App. - Amarillo 1952,
no writj).

8. Husband and Wife 238(3) "Where divorced mother was
unmarriec at time action was brought by divorced father for
change of custcdy of their child, and such mother married
the night before the trial, and in testifying used her first
married name, and ncbody apprised court of the marriage, and
second husband knew abcut agreement between parents for
change of custody and told them it was their affair and none
of his, and second husband knew that such mother had signed
waiver of service and had consented to such change, and
second husband attended hearing when change of custody was
made, and neither he ner his wife sought new trial or
appealed frcom order changing custody or made any complaint
about the change of custody until they sought to set aside
judgment by petition for bill of review, judgment changing
custody was not void, as contended, by reason that such
mother was a married woman at time of trial and her huskand
was nct made a party defendant. Rules of Civil Procedure,
rule 157."

Miller v. Sullivan, 33 S.W. 695 (Tex. Civ. App. 1896, no writ).

7. "WWhere defendant feme scle marries pending the csuit, it
is error to proceed with the trial without having made her
husband a party, the fact of marriage having been made known

to the court.”
00000183 4}/\



Powell v. Dyer, 227 S.W. 731 (Tex. Civ. App. - San Antonio 1921,
no writ).

1. Abatement and revival 34 "Where feme -sole sued, but
marries before judgment, husband must be impleaded. Where a
feme sole is sued, but marries while the suit is pending and
before judgment rendered, Rev. St. art. 1983, provides the
husband shall be impleaded as a defendant, when the suit
shall proceed to the end against husband and wife jointly,
which must be done before an effective Jjudgment can be
rendered, a requirement not affected by Acts of 1913, c. 32,
enlarging the rights of married women; the purden to see
that the recuirement is met being on plaintiff. y

Reed v. Cavitt, 30 S.W. 575 (Tex. Civ. App. 1895, no writ).

1. “Tf a feme sole defendant marries during the pendency
of suit, and before 3judgment, the marriage should be
suggested on the record, and the husband made a party,
as provided by Sayles; Civ. St. art. 1253."

Rhoades v. Fredwell, 192 S.W.2d 295 (Tex. Civ. App. - Austin
1946, writ ret'd n.r.e.).

2. Husband and wife 221, 230 "Where wite is alcne sued,
she must plead her coverture, and then it beccmes duty of
plaintiff to make husband a party to the suit. Vernon's
ann.Civ. St. arts. 1985, 2084."

3. Husband and wife 221 "In father's suit against mother
for change of custody of their twec minor children whom court
had awarded to mother when she obtained divorce, where
mcther tiled plea ot coverture, she was entitled to have her
present husband, the stepfather of the mincr children, made
a party. Vernon's Ann.Civ.St. arts. 1985, 2084."

7. Husband and wife 221 "Where a suit has been filed
against a married woman, upon suggestion of that fact being
entered of record, the court shall issue a scire facias to
the husband and the case after service and return thereof
should thereupon proceed to judgment. Vernon's Ann.Civ.St.
art 2084."

Robinson Sons, Inc. v. Ellis, 412 S.W.2d 728 (Tex. Civ. App. -
Amarillo 1967, no writ).

31. Husband and wife 221 "Rule permitting husband to make
himself party plaintiff to suit begun by wife prior to
marriage pertains to party plaintift and has application
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where marital status changes before cocmpletion of trial and
not after return of verdict. Rules ot Civil Prccedure, rule
i157."

San Antcnio St. Ry. Co. V. ggillcnette, 79 Tex. 341, 15 S.W. 390
(1891).

5. "In an action to recover damages for the negligent
killing of a child, brought by a widow 'who afterwards
marries, if defendant wishes to make the nusband a party
plaintiff under Rev. St. Tex. art. 1252, he must co soO
before the trial.”
/
Tavlor v. Hustead & Tucker, 243 S.W. 766 (Tex. Civ. AppP. -~
Amarilio 1922, no writ).

1. Husband and wife 230 "Detense of coverture waived by
failure to plead it. A wife when sued waives her defense of
coverture by not properly pleading it."

2. Husband and wife 230 "Judgment against married woman
not void when rendered against her as a single woman on her
railure to appear and plead ceoverture. Where there 1is
nothing in a pleading to show that a defendant in an acticn
is a married woman, if she is duly cited to appear and makes
default, a judgment rendered against her as a single woman
is not veid."

3. Judgment 402 (1) "Refusal to enjcin enforcement of
judgment against plaintiff as a single woman when she was
married held proper; she not having pleaded coverture. In a
suit by a married woman against a person who cbtained
judgment against her in an actien at law, to enjoin
enforcing the Jjudgment on the ground that plaintiff was a
married woman when judgment was obtained, where plaintifr
failed to answer in the action at law, and also failed to
move for new trial and to appeal, refusal of an injunction
was proper.”

4. Judgment 447(1), 460 (3) "In proceeding by married
woman to set aside Jjudgment by default on grecund of
coverture, she must negative want of diligence, and show a
meritoricus defense. In proceeding by married woman against
one who had obtained a judgment in an action at law against
her to set the judgment aside on the ground ot coverture,
she must negative want of diligence in defending the action
at law, and must show that she has a meritorious defense to
the action; the mere fact of coverture not being
sufficient.”

0000018



Woodmen cf World Uife Ins. Soc. v. Smauley, 153 S.W.2d 608 (Tex.
Civ. App. - Eastland 1941, no writ).

12. Husband and wife 221 "When a feme sole institutes a suit
and subsequently marries before the case is tried, the suit
will not abate under statute, but husband is a "necessary
party plaintiff", in absence of allegaticns and proof that
husband declined to join wife in the action. Vernon's
Ann.Civ. St. arts. 1983, 2084." -

13. Husband and wife 221 "Where beneficiary instituted

action on double indemnity benefit certificate when she was a
feme sole, but subsequently married before case’was tried,

beneficiary's husband was a "necessary party plaintiff", in

absence of allegations and proof that he declined to join

her in the suit as provided by statute, and it was not

sufficient to merely make him a party plaintiff prc forma

and not dispose of him in the judgment. Vernon's

Ann.Civ.St. arts. 1983, 2084."
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LAW OFFICES

SOULES & REED

800 MILAM BUILDINC = EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON
KEITH M. BAKER {512) 224-9144
STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN D. REED
IEB C. SANFORD .
SUZANNE LANCFORD SANFORD - February 27, 1987
HUCH L SCOTT, IR
DAVID K. SERCI
SUSAN C. SHANK
LUTHER H. SOULES Il
W. W. TORREY

Honorable James P. Wallace

Justice, Supreme Court of Texas

P. 0. Box 12248

Capitol Station

Austin, Texas 78767
Dear Justice Wallace:

I just received and reviewed the draft of the "Dallas Local
Rules." I guess, in a word, they can only be described as
"incredible" in my judgment. Forty-four pages of verbiage which
in many instances is redundant to the Texas Rules of Civil

Procedure, and in many other instances conflicts with those
Rules.

Also, these draft Rules are repetitious and redundant of
themselves. To me, these Rules present a "worst-possible-case-
scenaric." TLawyers relying upon the Texas Rules of Civil Proce-
dure may be entrapped by varying Local Rules such as these.
Local Rules should address matters that are not addressed in the
Rules of Civil Procedure.

For example, where TLocal Rule$s establish deadlines more
stringent than the state-wide practices under the Rules of Civil
Procedure, state-wide practitioners relying on the state-wide
Texas Rules of Civil Procedure may be subjected to traps in 254
counties setting different date deadlines. That, to me, is
untenable. Rule 166 is a tool readily available to adjust
deadlines in specific cases with notice to counsel. General
deadlines at variance with the Rules of Civil Procedure were
among the most vocally opposed and unnecessary portions of the
early Task Force considerations.

Others of these Rules seem to me to be wholly unnecessary as
well. For example, Rule 703 (c) at page 39 seems to me to just be
excess baggage. And proposed Local Rule 703(d) is a repetition
of Tex. R. Civ. P 266(f). Other examples are replete.

This "draft" in my judgment represents a tremendous amount
of work-product effort, but misdirected effort. It Dbest
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Honorable James P. Wallace
February 27, 1987
Page 2

exemplifies, in my judgment, the need to submit to the Supreme
Court Advisory Committee an array of Local Rules proposals so
that the Supreme Court Advisory Committee may advise the Supreme
Court on a proposed set of "Model Local Rules" not to be departed
from except for substantial need. That will also concur with the
‘mandate of the Task Force and of the February 4, 1987, Order
Approving Rules of Judicial Administraticn, i.e. to attempt to
have uniform Local Rules not divergent from the Texas Rules of
Civil Procedure.

¥

Another difficulty with the Dallas draft is the effort to
promulgate a "Federal Rule 11" which you may notice on page 14 at
proposed Local Rule 131(c). That proposal is preemptive of an
intense effort on the part of the Advisory Committee to address
the subject problem on a state-wide basis. First, 4is there
really a problem? Second, if so, how pervasive and how should it
best be fixed state-wide? The Supreme Court Advisory Committee
has a Special Subcommittee to Study Federal Rule 11, with Gilbert
T. Adams, Jr. as its Chairman, addressing these matters for a
tull report at the scheduled June meeting.

The Supreme Court Advisory Committee also has a permanent
Standing Subcommittee on Uocal Rules under the leadership of
Subcommittee Chairman Diana E. Marshall to which I have been
referring Local Rules matters. I wanted to inform you of this
fact so that the Court might consider utilizing the advices of
the Supreme Court Advisory Committee in its effort to solve the
nagging Local Rules difficulties. During a portion of the two
vear interim between Rules effective dates, we coulad ncnetheless
develop Model Local Rules and begin their implementation.withcut
promulgation of any amendments to the Rules of Civil Procedure
between January 1, 1988, and January 1, 1990.

Very truly yours,

-

Lutlfer H. Scules III

LHSIII:gc
1S287/044

cc: Diana E. Marshall w/enclosures
Local Rules Standing Subcommittee Chairman

Gilbert T. Adams, Jr. w/enclosures
Special Committee to Study Federal Rule 11

William V. Dorsanec w/0 enclosures
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE

KEITH M. BAKER (512) 224-9144
STEPHANIE A BELBER

ROBERT E. ETLINGER

PETER F. CAZDA

REBA BENNETT KENNEDY

ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD February 23, 1987

HUCH L. 5COTT, IR.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOULES tH
W. W. TORREY

Mr. Sam Sparks

Gambling & Mounce

P. C. Drawer 1977 7

El Paso, Texas 79950-1977

Dear Sam:

Please rev1ew “the enclosed Orders of the Dlstrlct' oiirts of

Bexar County, Texas, and prepare a draft Rule settlng,forth the

particular requisites for a trial#court order for dismissal fo#

want of prosecution. This sgcheme has ‘workes well in Bexar County

bucause, by posting _this order in advance of callins the

¢dismise-1 docket, the'partles and attorneys of record are all on

- ndtice &s to what wil# take place =% the dismissal do! :et, ang,

made awvare of wbat 1s necessary to be- ?reparea.- v
This approach to dlsmlsévl dockets gets the cases moved,

trial courts mus%¥ to meet cmrrent time stand““ds, with mauﬁmum,

procadurai: falrness to those—lltlgants whose c..&s have aged onf
the dockets. A

£
.

Very truly yours,

hegr H. Soules III

THSIII:gcC..
L5287/031
nclosures
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JOINT CRPZ3 oF TES DISIRICT CSURTS OF TXE JUDICIAL
DISTRICTE OF AoiAR coUnT?. To.aS  EURSUANT 70 TEX

SAldveans oSN e mm s . SNL W LS.

R. CTV, B, 1553 AND 158 ConGeaMNING DISHMISZAL FOR
WANT OF SROSECUTICH OR ALrcoMATIVE PRETRIAL
FRCCEoUAC SCR Co7-L CoEEZZ FiLoD DRICR TO
- oaneenl L, 1983

). At joint-~Sonfarsnca of the Distzict Judges of the several
Judici“al Di.s‘.:zic‘.: Courts of Bexar County, Texas, Honorab.le Davigd
J. Garecia, Distsict Clark, at the roguest cf the Distric‘.: 'Judcas,
rzported that of the <ivil cazes £ilad with the District Clerk of
Bexar Countr, Taxas a2t any 4ine pricr te January 1, 1883, there
are currently 15,340 zgivil =asas and an addizicnal number eof ad

valezem tax caszes all rsmaining pending and unresolved in these

Year Filed Num=er of Cases Pending

Prior to 1978 478

1877 a4z
1578 216

1979 1 ‘ 067

1981 2,399
e 2,882 00000190

said regers having Leen mad2 purszuant +£5 assessing need and

establishing a plan fer &iszcositien of all nending pre-1983 civil

. .

. zi(‘.‘l o



cases. Diatsict Clerk Sarcia further repcrted that all Districe
Ceurts are current on civil cassg {iled Jduring and sinca 1283

sinca civil cases have besn poztad
subject tc morz readily availaclea
managemen®, The Ccur+<s havre

cases arz proger casas for raview as to-

to

prosecution pursuant

acutien ars procer

into computerz and accordingly
information for judieial

detarmined jointly that the pre-1983

dismissal for want of

Tax. R. Civ. P. 183a, and that any cases

not dismissed for want cf pros c_:ases' either (a)
vwhers service iz ceomplate £or immediata pratrial pursuant to Tex.
R. Civ. 2. 188 and Zigpasiticn by wtrial or, (k) whe;zl-. service is
7
incomplete, for immecizta servica purstant to Tex. R. Civ. P. 106
or subst -::; ta2 servica ¢f procass purzuant t5 Tex. R, Civ. P
103a, 10¢, 1092z, or 11§, followed by prompt pretnzial and trial. i
It is, aceszdingly, CROERED jeointly by the 37th, 45th, S7th,
73rd, 131st, 130th, 166%h, 224th, 225th, 226ch, 285tk, and 288th
Judicial Distrxict Ceurss of Bexar County, Tex'qs as follows:

1. APPOINTTIIENT CF JUZGES ERESTDING: Hencrakble Solomon J.
Cazsaz, Jr., £7%th Judicial Disiric:t Judge, Ragired, and
Eonerable Eugena €. Williams, 131zt Judicial Districs

or their succazssors
Judge, Retirad,/(the "Assigned Judges Presiding”), are
assignad to eit in designated Judieial Cistrice
= ]
Courtrzem of 2enar County, Taxas, (the "Courss

the puzpcses of conducting hea

want o¢f prosecuticn, ordering

service ¢I proecsss, entaring

conducting trials en tha meriis
pre-122Z civil casas pending in
Courtz o Baxar County, Texas,
dispogition of szame Tior to
Asgigned Judges Prasiding shall)

this Order sit

ial

these Judic

Diatrict Courtz of Bexar County,

:aom“\Kfcr

rings for dismissals for

service

or substitute

atri orders,

FT al and

to canclusion, of all

ell Judizcial Distries

a gcal towards
31,

1286, The

all pursoses of

imultanecusly and preside in all of

Texas.
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SCEETUILE TG CALL  CASZS: Beginning wi

. 2

+th the oldest

cases firsz, and procs2eding from those to the most
récen‘c cases, durinzg iths forthcoming ten month period
erdinz July 31, 1983, all pending cases in all Judicial
Distric= Courts of Baxar Csunty, Texas, filed prior to
January 1, 1583, will bes set in the Courtzocm by any

one or more of ¢the Assigned Judges Presiding for

hearing on the issue of dismigsal £for want of

®pizmissal Zearing”) tc be called £iftsen

prosecuticn {
(13} ecasez of morz per houT every nhour on the hour at
9:6¢ a.m., 10:80 a.m., 12:00 a.m., 2:00 p.m., 3:00
p.m., ang 4:50 p.m., on svery zusiness day exclusive of
lagal haiidays, and shall thereupcn ke dismissec feor
wanz c¢£ presacuzion unlass it is determined in the
discrsticn of ens of the Assicmed Judges Presiding that
there is good cause for cases, as individually
censidared, ©s be maintained en the docket of the Csurs
pursuant te prompt pratTial and tmial. All proceedings
for Gismissals for want of presecuticn  shall be
cenductad in accordanca with Tam. R. Civ. P, 183a.

ABSENCE OF SIRVISE OF CITATION: In event that one of

the Assicned Judges Presiding ahould_ determine on
shewing tv & party that a cass should be maintained on
the dockat beczusz it is 'reascnably possible for the
plaintiff to perfect service of procass, that Assigned
Judee Prasiding shall forthwith order that service of
e accomglighed ;dit}'.i‘.‘l a pericd not to exceed
gizty (£0) davs and, whar: apprcpriatz, shall entsr an
orcer permitiing substitute service by any available
means; if gervice is net perfaczed within the
prescribed perioed, aay Assigned Judge Presicding may,
upon moticn and £for exirame good cause shown, extend
the pezicd Zfor servrizces, other

-,

wize the caze shall be

prosecution; £ serwvics is

0000019
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Perieczad, immecdiataly upon servica of process the case
shall beccime subiect to the cdafzult judgment procedure
set forth in paxzgraph 4 is no answer is filed or to
tha .prei::ial precadure  set  forth  in Paragraph S
herainbelow iZ ansver is f£iled. Wnen any citation is
scught by pusblication the Proceeding shall be governed
by th2 provisicns o< Tax. R. Civ. P. 109 and an
L]
affifavit purszusnt to- that rule shall ke filed at or
prior to the Dismisazal EBearing, by the Party seeking to
T2tain the case on the deckexz, his agent, or attorney,
setiing forzTh in datail the faces of diligence.
exsrcized in attanpting te ascertain the res:idence or
wherazbeuts ef all Bacessary defendants or to obtain
servica of ncn-resident notice, sufficient to authorize
the Court to apsrove the issuanca by the Clerkx of
Citaticn for szervies by publication, and sufficient
fuzthar to negative the razsonableness of any other
foarm of substitu+a Servica of citaticn Pursuant to Tex.
R. Ciw. 2. 1cg, 1C8, 108z. Absent sufficiant showing
at the Dismissal Eesring to reascnably assurs thas Rule
106 servica ecan ba promptly made or +o support
substitute servica or service by publication or
otlerwise, cases in whick defandants are nct sarved
shall ke dismiszas for wan: of Preseculion. Parsies
pursuing substituta zarvica are diracted ¢p timely

comply with the provisions of 4.B. set for+h below.

A. Wharevar showg bv 2 PETTY T2 ke proger Fursuant tp

Tex. R. Civ. Pp. =229 and 241 the Assigred Judge

Presiding shall reader and sign proper forms of default
judcnents prasentad at the Dismissal Eearing; where

Tex. R. Civ., P. 243 i= arrlicable, proof of damages

. - . . . . )
shall b2 mads at +tha Dismissgal Eearsing Vherewﬁaotiég

0



aAszi ..zv.;; Judge Pra2siding shall render and sign proper
forms of judgments prasentad at the Dismissa} Hearing;
abszent the presentieht of a prover form of judcment and
absent such ©rsof wWherz necassary the case shall be

dismissed for want of presecuti ion at the Dismissal

Eearing.

B. In acditicn %o the provisicns set forth above in
4.A., Whersvar ._ defencdant has been citad by
publicztien the plaintiiff must securse, byyorder of an
Assicnad Judge Presiding, the appointkent of an‘
actorney ad litem pursuant to the provisiens of Tex. R.
Civ, P. 24< pricr ts the Dis:is;zal Eeariﬁzq and have the
¢ litzm present at the Dismissal Heariag ta

comely fully with Tex. R. Civ. P. 244, ctherwise the
case chall be dismiszed for want of prosecution at the
Dismissal Eearing; in <this czmmection, all costs of
esurt £or r=asonable attormeys fees allowed Ly the
gour+t %o the arIornsy ad litzm shall bs taxed against
and premptly paid by plaintiif and an attezmey ad litem

shall be isszuzd a writ of executicn thersfcr against

any plaintiff wito does not promptly make such payment.

PRETZIAL CRCZX: Wnern ! sarrice of prececess has besn
completed in 2 case and answers ars filed, and it is

deternmined in the discrziion ef any of the Assigned

Judges Przsiding that said case should be maintained on
the doc! 'e*' the r2siding Distries Judge shall

thersupen eaT2r an order purszuant to Tex. R. Civ. P.

- wad

18& scheculing all prerrial matters and furslher setting
the casze for trial upcn ths merits within four months

whather by trial te thes Caur:t or trial by jury. All

proceedings in cchnlecTion with the pretrial procedurs

shall ke concucted Fursuant s Tex. R. Civ. P. 188 and

the Csurt siall, Imnediszalv following th xz)._é.ﬁ‘tﬁjisq
-

vt :xm-‘ 70



Bearing, if the Court there concludes that the case
sheoule b maintained feor trial, render andg sign an

orde> as follows:

14

(a) A1l ¢ime Periods hersinaftar sat forth commenca on
Tt::e éata .- i.8., the data of the Diamismal
Eearing or tha daza of servica of citation ang
anaver by defendants as cartified by the District

Clark whicheyar is latar.

(b) ai1 dilatory Fleaz and a11 motions and excaptions
rzlatiag toc the Casze will be filed On Oor prior to
the eXxpiration ey seven (7) days and immediataly
seT by tha Pary for hearing on Or prior to the
exriraticn of fourtaen (14) days, otherwise ths

saxe ahall ba deemad waived.

(¢) ©2laincisz's Ansnded Original Patition, 4f any,

shalil e filag en or prior ¢z the expizration of 21

o
B
]
)

efendant's Amsndad Original Answer, if any,
shzll ba filed % or pricr to the expiration of 28

dzys, No amendment of Plaadings wil) thersaftar

(d) If a jury trial is desired, a Jury fee if not
already paid will bpe Faid on or prige to the
expiraticn of 28 Gavs otherwisa, Jury tziay shall
ba c}eeméd waived, and al} Teguestad aspecial issues

will ba submittea by all bartiss, on or Prior to

tha expiratisn of 23 days Stherwisae, tha right o

reguest special issyes shall be deemag waived; ip

event the parzies do net desira a jur-j{ trial, al3
issues thar  ehe Parzies ywil} Ty will ke
succinctly atatad 8nd filed with the Court on op

PTIOr to thea @XLiraticn gf 28 days and any'iéauea

00000195
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net submitied will be deemed waived. Any
sepplemental pleadingas of the parties, together
wizh a statament by every party identifying the
name, locatien, and tslephone number of every
perzon having Inowledge of —relevant facts,
including experts, and identifying+ by name,
addreas, telephone nunmber, subject matter, and
substance of opinien every witness who will or may
ba called at txizl in whéla or in par'é to express
an opinion on any matter shall also be filed on or
prics to the expiration of 28 days. Pleadings may‘
netT thareafter be supplementsd and pe.:sons and
exzert witnesses not so identified may not testify

at anv t-ial.

(e) I£f a jury £fee iz paid, and special issues are

raguested, all &reguests £or Iinstructions and

n
1]
i
[
o

itions shall be submittaed on or prior to the
spiration of 3Z days, otherwise such regquests

shall be‘deemed waived.

(£) All discovery will f:e cempleted on or prior to the
expiratien of 70 days: In this connection,
pursuant t¢ the provisions of Tex. R. Civ. P,
215(3), the Assigned Judge Presiding shall order
in all ecases the harshest permissible sanctions
against parties and attorneys in circumstances
whefe disccvery abuses occur which. tend to delay

rials or interisre with timely preparation for

. -

trials; default judcments against defendants and
ismissals against plaintiffs are to be considered

in all such cases and granted wherever supported

by the circumsZIances.

¢0€00196
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7.

(g) =ial on the merits shall commencsz oOn Or prior to

‘t’.“:e expirartion of 84 days.

(h) The time periods set forth in the order may be
modified or extzrded by any Assigned Presiding

District Judge only to prevent manifest injustjca.

(i) Tex. R. Civ. P. § shall govern any deadlines

f£alling on legal holidays.

{ j') Failure %te csmply with any deadline will, in’
addition to the waivers hereinabove set forth,
alsc be, in the discrstion of any, Assigned Judge
Presiding, ground for immediate dismissal of the
case for want of prosecution upcn notice to the

parties.

ORDEZS AND JUDGHENTS IM COURTS WHERS FILED: All orders

and jucgments in thie casas shall Be rendered, signed,
ard entarec¢ in the Court whers the case is £iled but
may be rendsred and signed by an Assigned _Presiding
Judge in the CourtToom and thersafter delivered to the
Clerk of the Court vwhezs 'filed for entsy in that

Cour+'s minutas.

NOTICE OF JUDGMENT: Notica of Judgment shall be given
by the Clerk where recuired pursuant to Tex. R. Civ. P.

1635a(1), -‘2393, and 306a(3).

SIGNED and POSTID I}{VOPEN COURT effective October 1, 1985.

Al

JCE2 CCORNYNy DISTRICT JUCGZE
37’1'22{..ud;c-al District Court

c0019%7

v 9464 -2 709
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CEROL Ro hAB:RMn.N DISTRICT JUDGE

4 District Court
j ?@
o

== e
JORRLYATES errmtilos JULGE
57TH Judicial Distzict Court

d 2]

J%ﬁ!“ C. ONION, DISTRICT JUDGZ

7 Judicial Dis..r-c" Court

o
; ~/
= SFECICE, DISIRIET SULGE

13—151.,,.aud..c-al D;s::‘.c‘<Caur"

4
FRED BIERY, DISTRICT
1S0TH Judicial Dis:r;

— /
PETER MICEXEL CURRY, DISJ.’-'LIC"' JULCGE
166TE Judicial D;s::;c'

CARC/ ...... , DI S.L.'. J‘L’DGE
:x.c-al D15°'-° ‘/C-"
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288TH Judicial District Court
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ORDER OF THE DISTRICT COURTS OF BEXAR COUNTY, TEXAS
EOR
DISMISSAL FOR WANT OF PROSECUTION OF AD VALOREM
TAX CASES FILED PRIOR TO JANUARY 1, 1980

Political subdivisions having ad valorem tazing authority
over property situated in Bexar County, Texas, filed certain
suits to collect delinquent taxes prior to January 1 1880, of
which approximately 5,000 remain pending as inactive cases and
should be dismissed for Want of Prosecution for the following
reasons:

1. Most of the cases were filed by either the City of San
Antonio or the County of Bexar and all of the cases .so filed
pertaining to ad wvalorem taxes remaining delincuent and unpaid as
of January 1, 1980, have been refiled and superseded in lawsuits
reinitiated by separate filings on or after January 1, 1280, and
no rights to collection of the subject taxes are diminished by
dismissing these cases.

. 2. All other pending ad valorem tax cases filed prior to
January 1, 1980, and not since refiled, have been inactive for
over five (5) years with no indication from the pertinent taxing
authorities of intent to pursue same. In any event, no rights to
collection of the subject taxes are diminished by dismissing
these cases because any such cases having merit and deserving
pursuit can be refiled without payment of £iling fees and without
substantial risk of expiration of lengthy limitations periods
generally applicable to such suits.

3. These numerous pending cases are unnecessarily burden-
some to the District Courts and District Clerks and costly to the
County to retain in that: (a) the papers must be kept retrievable
as active files, (b) the pending dockets of the Courts appear
statistically distorted, (¢) the dispositiocn of pending cases by
the Courts appears statistically distorted, (d) the cost of
maintaining these inactive pending cases has no offsetting
benefit and should be avoided, and (e) micrefilming these files
upon dismissal and subsequent destruction of the paper files will
free physical space critically needed by the District Clerk for
storage of active litigation files.,

1t is accordingly ORDEZRED that:

The District Clerk shall give notice by publication on
four separate occasions of dismissal for want of
prosecution of all ad valorem tax suits filed prior to
January 1, 1980, and shall further give written notice
directly to all political subdivisions having ad
valorem taxing authority over property of any kind
situated in Bexar County, Texas, delivered or mailed to
the highest official of each such political subdivision
with instructions that such notice be forwarded to
current attorneys for such subdivision.

Thirty (30) days after the last notice is given as
above provided, all cases not individually set for
immediate trial with notice of such setting given to
the District Clerk by certified mail, returh receipt
requested, will be dismissed for wanht of prosecution by
blanket orcer dismissing all pending ad valorem tax
cases filed prior to January 1, 1980, excepting only
those so set for trial with such notice to the District
Clerk given by individual cause number.

At any time following the expiration of thirty (30)

days after the dismissal, and compliance by the
District Clerk with all necessary legal prerequj.(;j(.)tés(j()lsg
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the contents of the files of the cases may be micro-
f£ilmed and <the paper files and contents may be
destroyed. .

SIGNED December 9, 1s85.

/Qﬂ%u%%b&uu&oﬁ

RAUL RIVERA, Administrative Judge
.District Courts of Bexar County,
Texas '
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RULE 165(a). DISMISSAL FOR WANT OF PROSECUTION

1. DISMISSAL. A case may be dismissed for want of
prosecution on the failure of any party seeking affirmative
relief or his attorney to appear for ény hearing or trial of
which the party or attorney had notice{, or on the failure of
the party or his attorney to request a hearing or take other
action specified by the court within fifteen days after the
mailing of notice of the court's intention to dismiss the case

for want of prosecution.] Any case pending on_ the docket for

thirty-six months shall be placed on a dismissal docket.

Notice of the court's intention Eo dismiss and the date and

place of the docket hearing shall be sent by the clerk to each

attorney of record, and to each party not represented by an
attorney whose address is shown on the docket or in the papers
on file by posting same in the United States postal service.

At the docket hearing, the court shall dismiss for want of

prosecution any case unless verified pleadings are filed and

the court determines there is good cause for the case to be

maintained on the docket. If the court determines to maintain

the case on the docket, it shall enter a pretrial order

specifying the reasons why .the case was not dismissed,

assigning a trial date for the case within six months from the

docket date, and setting deadlines for the making of new

parties, all discovery, filing of all pleadings, and the filing
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Subreriswnndlee. Kefpord
6-37

RULE 165(a). DISMISSAL FOR WANT OF PROSECUTION

(continued)

of responses or supplemental responses to discovery. .The case

may be continued thereafter only for valid and compelling

reasons as established in verified pleadings and specifically

determined by court order but, thereafter, the court must try

the case within ninety days of the entry of an order of

continuance or the case shall be dismissed. Notice of the

signing of the order of dismissal shall be given as provided in
Rule 306{a). Failure to mail notices as required by thés rule
shall not affect any of the periods mentioned in Rule 306(a),

except as provided in that rule.
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO., TEXAS 78205

KENNETH W. ANDERSON ;;;.521’2}1(-);;4
KEITH M. BAKER ¢

STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. GAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, iR.
DAVID K. SERC!

SUSAN C. SHANK
LUTHER H. SOULES 111

W. W. TORREY February 9, 1987

Mr. Sam Sparks
Grambling and Mounce
P.O. Drawer 1977

El Paso, Texas 79950

RE: Proposed Rule Change
Rule 165a and 330

Dear Sam:

As you know, the enclosed letter from Tom Alexander has been
carried over frcm our last meeting and is now on our June agenda.

Please draft, in proper form for Committee consideration, an
appropriate Rule 165a for submission to the Committee at our June
meeting. Please forward your draft to me no later than March 9,
1987. I have forwarded that part of the request dealing with
Rule 330 to Harry Tindall. '

As always, thank you for your attention to the business of the
Advisory Committee.

Very truly yours,

LHSIII/tat
enclosure
cc: Justice James P. Wallace
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THE SUPREME COURT OF TEXAS

PO. BOX 12248 CAPITOL STATION
JSTIN, 8711
JUSTICES . AUSTIN, TEXAS 7

SEARS McGEE

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

CHIEF JUSTICE
JOHN L. HILL

June 24, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis
~-2600 Two Houston Center

Houston, TX 77010

Re: Proposed Rule Change
TEX. R. CIV. P. 165a and 330,

Dear Luke and Mike:

I am enclosing a letter and suggested rule changes

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASST.
WILLIAM L. WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

from Mr. Tom Alexander of Houston, regarding the above rules.

May I suggest that this matter be placed on our next

Agenda.
Sincerely,
.J&mes P. Wallace
stice
JPW: fw
Enclosure

Cc: Mr. Tom Alexander
Alexander & Fogel
Five Post Oak Park, 24th Fl.
Houston, Texas 77027
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ALEXANDER & FOGEL
Lawyers
Five Post Oak Park
24th Floor
Houston, Texas 77027
713/439-0000

June 18, 1986

Honorable James P. Wallace
Justice, Supreme Court of Texas
Supreme Court Building

Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Wallace:

In an effort to promote speedy trials and eliminate
cumbersome dismissal for want of prosecution, I am enclosing
suggested rule changes for your consideration. I have sent a
copy to each member of the Court,

With high regard I remain,

Yours truly,
ALEXAND EL
Tom Alexander

TA:ca
Enclosure: 1

TX SpCt/Rule Change:30

00000205



TO: CHIEF JUSTICE JOHN L. HILL, JR. and THE SPEEDY TRIAL
COMMITTEE:

SUGGESTED RULE CHANGES TO PROMOTE SPEEDY TRIALS AND ELIMINATE

CUMEERSOMEADISMI$SAL FOR WANT OF PROSECUTION PROCEDURES.

NEED: RULE 165a, (D.W.0.P.) is not producing speedy trials.
1fistead it is’' producing unnecessary paéer work, court
appearances and judicial determinations without necessarily
pushing the cases toward trial. Additionally, it is a potential
snare for the party who, missing one or more of its requirements
is exposed to dismissal without trial, usually after limitations
have run, and exposing the lawyer to potential liability arising
‘from dismissal of cases whose true merit may have been less than
initially perceived. The unfortunate cllent ,and lawyer are then

without remedy except from each other. Thzs was not the initial
intent of either.

REMEDY: Revoke Rule 165a and ammended Rule 330 and eliminate
dismissal for want of prosecution except as follows.,
1) Require each Court to set for trial, on that
Court's next docket, each case which has been on file
2 years or in which the last new-party joined has been
in the case more than 1 year, which ever comes first.
2) Once set, no such case may be continued except
under the strict application of Rules 251~-254. With
the additional regquirements that:
a) Such continuance shall be granted only upon
the Affidavit of the party or parties seeking the
continuance;

b) If granted, the case is set, at the time the
continuance is granted, for a date certain within
90 days (or at the next docket of the court if
Rule 330 is’applicable).

c) No continuance may be granted without a
trial setting or a date certain set out in the
Order of Continuance which must be approved by
the part;es and their 1lead counsel signifying
their avareness of the foregoing requirements and
their willingness to abide these rules and the
new seﬁtinq. -
q) If continuance should be granted a second

time for absense of counsel under Rule 253, is

must be preferentially set for the. next sitting

time available 10 days after that counsel

finishes the trial. in which he is then engaged.

el  On any motion for continuance after the

first for each side of the case, all parties ang
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lead counsel must appear in open court for the

mandatory resetting and certify their

availability and readiness for the date certain
set by the Court, as a condition for the granting
of a second continuance.

£) If not otherwise disposed of, one year after

the first setting under.

1) the case shall be preferentially set, subject
only to other cases with a statutory preference, and shall be
tried or dismissed on" that setting withous continuance except
pursuant to Rule 254 until a date certain 10 days after
adjournment of the Legislative when the case shall be tried as
set out in (d.) above.

' g) The mandatory provisions of this Section

shall apply to all cases filed after January 1,

1986; however each Trial Court is urged, in its

discretion to apply these provisions to eliminate

backlog as soon as possible in the effective

. administration of justice realizing that justice
delayed is sometimes Jjustice denied. = When
application of these provisions have reduced the
backlog to the 3 year maximum, each Court  is
urged to reduce the maximum period further so as
to produce Jjustice in speedy disposition of
disputes.

RATIONALE: These changes will eliminate the hazards and
vagarles of the present lack of uniformity among the various
. Courts in applying Rule 1q5a and virtually eliminate the
possibility of the 1loss of a client's rights without
participation. .This is a cléar, self-enforcing procedure which
insures knowledge and acknowledgment of rights and a day certain
in Court. It will also help insure speedy trials and put an
effective ceiling on delay at a maximum of 3 vears without’
working hardship upon the rights of litigants.

If it works well, and I am convinced that it will,
consideration can be given to shortening the time Periods,
reducing the CElllng of delay and produce even more speed in
disposition of cases, still assuring the partles of their day in
Court. ’

Respect‘ully submitted ~ toward the
stration of justice,

Vi A

T@4 ALZXANDER 0{/
State Bar No. 01000000

00C0020%



STANDING SUBCOMMITTEE ON RULES 166b=-215

Chairperson: William V. Dorsaneo III

Southern Methodist University
Dallas, Texas 75275 '
{214) 692~-2626

Members: Gilbert T. Adams
Law Offices of Gilbert T. Adams
1855 Calder Avenue
Beaumont, Texas 77701~1619
(409) 833~-5684

Pat Beard

Beard & Kultgen
P.0O. Box 529

Waco, Texas 76703
(817) 776~5500

Frank L. Branson
2178 RPR Tower

Plaza of the Americas
Dallas, Texas 75201,
(214) 748-8015

Harry M. Reasoner

Vinson & Elkins

3000 First City Tower
Houston, Texas 77002-6760
(713) 651-2222 .

Broadus Spivey

Spivey, Kelly & Knisely
P.0. Box 2011

Austin, Texas 78768-2011
(512) 474~-6061

Harry L. Tindall

Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002
(713) 229-8733

Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.
Austin, Texas 78701-2494

(512) 476-6337

Russell McMains

Edwards, McMains & Constant
P.0. Drawer 480

Corpus Christi, Texas 78403
(512) 883-0971

Harold Nix

P.O. Box 679

Daingerfield, Texas 75638-0679
(214) 645-3924

Kenneth D. Fuller .
Koons, Rasor, Fuller & McCurley
Suite 300

2311 Cedar Springs Road

Dallas, Texas 75201

(214) 871~-2727
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May 26, 1987

Mr.

Luther H. Soules III

Soules, Cliffe and Reed
800 Milam Bldg.

East Travis at Socledad

San Antonio, TX 78205

Dear Luke,

R. Civ. P. 166b, 167 and 168.

Enclosed please find the report of the Standing Subcommittee
on Rules 166b-215 together with proposed draft revisions of Tex.

WVD:vm

Enc.

ccse

Gilbert T. Adams
Pat Beard
Kenneth D. Fuller
Paul Gold

Steve McConnico
Russell McMains
Harold Nix

Harry M. Reasoner
Broadus Spivey
Harry L. Tindall
Hon. James P. Wallace

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 » 692-3249

Best regards,

sl

william V. Dorsaneo III
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REPORT OF STANDING COMMITTEE ON RULES 166b-215

The Standing Committee on Rules 166b=215 makes the following

report and recommendations to the Supreme Court AdViSory

Committee.

1.

A proposal by John Howie to amend Rules 167 and 168 to
permit discovery, without leave of court, before the
defendant's aﬁswer day, was reviewed by the committee.
After a divided vote, the comnittee determined that the
full committee should consider the matté}.
Accordingly, draft amendments to Tex. R. Civ. P. 167
and 168 modeled upon language presently contained in
Fed. R. Civ. P. 33(a) and Fed. R. civ. P. 34(a) are
submitted to the full committee for its consideration.
A proposal by clyde Jackson to amend paragraph 6 of
Tex. R. Civ. P. 168 such that it expressly provides
that "objéctions are waived" if "written objections to
specific interrogatories or portions thereof" are not
made "[w]ithin thirty (30) days after interrogatories
are served" was reviewed by the committee. After a
discussion which recognized and considered the opinion

of the Texas Supreme Court in Gutierrez v. Dallas

A R T R

Independent School District, 30 S. Ct. J. 431 (Tex.
1987) (holding that it is incumbent upon the party to

object to improper interrogatory but providing for
relief from waiver of objection if good cause is shown)

and the Fort Worth Court of Appeals opinion in

1l
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Ihdependent Insulating Glass/Southwest Inc. v. Street,

722 $.W.2d 798 (Tex. App. -- Fort Worth 1987)

(extending holding of Peeples case and also holding

that objections to interrogatories are waived, if not

made in a timely fashion unless good cause is shown,
the committee determined that Tex. R. Civ. P. 168
should bé amended to provide that objections are waived
unless an extension of time has been obtained from the
trial court or good cause is shown for the failure to
object within thirty days. The draft amendment to Tex.
R.vCiv. é. 168 includes a revised paragraph 6 that
includes the suggested amendatory language.

A companion proposal by Clyde Jackson to modify
paragraph 6 of Tex. R. Civ. P. 168 to provide that
objections to interrogatories are overruled by
“"operation of law" if not ruled upon "within seventy-
five days after interrogatories are served" was
rejected unanimously. .

The committee also ;pent copsiderable time discussing
paragraphs 3 and 4 of Tex. R. Civ. P. 166b in light of
Weisel Enterprises, Inc. v. Curry, 718 S.W.2d 56 (Tex.
1986) and Peeples v. Fourth Court of Appeals, 701
S.W.2d 635 (Tex. 1985). The committee determined that
an attempt should be made to redraft the procedura;
rule to deal with these decisions and intermediate

appellate court opinions that have construed them. See

2
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e.g. Independent Insulating Glass/Southwest Inc. V.
Street, 722 S.W.2d 798 (Tex. App. == Fort Worth 1987) .

The committee also determined that the overall problem
cannot be resolved in a satisfactory manner, unless
paragraph 3 of Rule 166b is revised to include workable
definitions for the particular types of trial
preparation materials exempted from discovery. Hence,
a revised version of Tex. R. Civ: P. 16fb has been

drafted for the consideration of the full committee.
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Rule 166b. Forms and Scope of Discovery; Protective Orders

and Supplementation of Responses E Auﬂ&

1. No change.

2. No change.

, 2m”“;;ﬂ . AL ) _
’ @. [%ri%g;;;eg Information.] amy [Any] matter protected
1 m‘é . ¥

from disclosure bg/privi

- -m* T

O .:&-‘-”5.' .;g;;:éml-',"-

essions and

&. [E;p_erts.] 1 . QQJZJ g
opinions of an expert | A*M%?og ; /qfﬁlﬁé;,S@S ed or of an

expert who has been re} Aﬂb@i&Lrpjbe/?AM£um@an ' aﬁpther

party in anticipation | u;aué/%04&44f'aﬂafL€[@7 r trial or
any documents or tangi f&“f?a*’eéuu”(fMiuiéqy yrmation kﬂu&
i

5 a witness,

‘1ions of an

except that the identi

expert who will not be caiisu vv veeeeo e e iments or

tangible things containing such impressions and opinions are
discoverable if the expert's work product forms a basis either in

whole or in part of the opinions of an expert who will be called
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Rule 166b. Forms and Scope of Discovery; Protective Orders

and Supplementation of Responses ' : '
pp P Il ) &MQ‘
1. No change. : /"W

2. No change.

@i

a. [Privileged Information.] an¥ [{Any] matter protected

W W/
from disclosure by/prlvz.leg;{M.

4+

e -yerit-preduct-of-an-attorney/ [YEEFros uetaete |

@\

Ao L) '! o ,ﬁ_ﬂ_ﬂ“.‘.’.w-u/ _____

N -«vv.._mna._‘.__,.._...a.._..~‘*‘"‘

g ’. ot i O II/K
R G e PR . »««-—q Ai)’l” "
/ e T T L i = i AP . e
g‘;:hrﬂah.‘(mzxj—gam/—-. e e o LT e -

b. [E e' s.] #®he [The] identity, mental impressions and

opinions of an expert who has been informally consulted or of an
expert who has been retained or specially employed by aﬁ‘pther
party in anticipation of litigation or preparation for trial or

any documents or tangible things containing such information i{ggg,ﬁ

except that the identity, mental impressions and opinions of an

expert who will not be called to testify and any documents or
tangible things containing such impressions and opinions are
dz.scoverable lf the expert's work product forms a basis either in

whole or in part of the op:.n:.ons of an expert who will be called
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as a witness.

GEL’ [Witness Statements.] the [The] written statements of

potential witnesses and parties [

e il 2

statement was made subsequent to the occurrence or transaction

upon whlch +he suit is based and in connection with the

sed and in connectlon Wilbi LUS
L \._or defense of the particular suit orl}%- 11

\&;0 L 3, whether partieé or nqt, shall be
quest, copies of statements they have
Gwpgwﬂ the action or its subject matter and
\gﬁyﬁN custody, or control of any'party.
" includes (i) a written statement

>r_approved by the person making it,

anical, electrical or other type of

on thereof which is a substantially

V';)
AT
¢y

1t made by the person and

3.] with [With] the exception of

ications prepared er-used by or

able Geeuments [communications],

_.. agents or representatives or the employees

\

of a party to the action or communications between a party and

o -] where Twhen n] made subsequent to the occurrence or

= Sy
transaction upon which the sult‘Ismbased an/l%g t1c1patlon of

the prosecution or defense of the claims made in the pending //GE#T
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as a witness.

@5}' [Witness Statements.] the [The] written statements of

potential witnesses and parties [sEEspot-discevemsi if the

statement was made subsequent to the occurrence or transaction

upon which the suit is based and in ¢onnection with the ) _

prosecution, investigation, or defense of the particular suit or[}”ouj

ggggg%, except that persons, whether partieé or not, shall be

entitled to obtain, upon request, copies of statéments they have
previously made concerning the action or its subject matter and
which are in the possession, custody, or control of any farty.

[The term "written statements" includes i) a written statement

signed or otherwise adopted or approved by the person making it,

and a stenographic, mechanical, electrical or other type of

redording, or any transcription thereof which is a substantially
;":ff 5,

verbatim recital of a statement made by the person and
contemporaneously recorded.]

Agt [Party COmmunicatioﬂs.] wikh [With] the exception of
phetegraphs discoveraﬁle communications prepared er-used by or
ﬂVfor experts, and other discoverable decuments [communications],
communlcatlons between agents or representatives or the employees
of a party to the action or communlcatlons between a party and

that party'é\agents, representatives or employees ggiizggg

difentiinn.C | where Iwﬁgn] made subsequent to the occurrence or

e,

\
transaction upon which the sult“ismba§g§ anglgg ntlclpatlon of

the prosécution or defense of the claims made in the pending /ﬁgﬁi

%
|
by
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not a communication.] ]

i

litigation.| [For the purpose o

(delete provise and substiﬁ

[Upon a showing that the ‘ (/}\}/UMLI
substantial need of the materia] ﬁﬁ}5QQﬁV
without undue hardship to obtair

the materials by other means, a

.

oF
ty
(1]

mateﬁia;s otherwise exempted f£rd
ct dt andss- of this paragraph 3.

&

——
\ P

I

Atwm'[ resentation of objed
AALA

appropriate discovery request /dj

arty who seeks to exclude any 1

specifically plead the particulg

on_discove relied

(i//ﬁothlng in thls paragraph f ;;:]§§k¥ﬁ

supporting such claim in the foi
presented at a hearing reggesteg
obijecting party. -When'a party'!
discoverability of documents an ege
or exemption, such as attcrnex-téh‘ i
the party's objection may be sq‘ !

testimony but, if the trial cou’
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litigation.i [For the purpose of this paragraph, a photograph is

not a communication.]

[delete proviso and substitute the following:]

[Upon_a showing that the party seeking discovery has

substantial need of the materials and that the party is unable

without undue hardshi tcvobtain the substantial equivalent of

the materials by other means, a party may obtain discovery of the

,l'

_ . sési/Awuﬂ2L¢-9k¢4KZ%U<7
appropriate discove r est /directly addressed to the mat er, a
arty who seeks to exclude an natter from discove mnust
-‘@-4_.)

supporting such claim in the fo o) £fidavits or live testimon

resented at a hearing re ested by either the requesting or

ob'ectin artv. When a party's objection concerns the .
i

discoverability of documents and is based on_a spec1§1c1gg§!§§!gg

or exemption, such as attornex-cllené!or attorney work product,

the party's objection may be supported by an affidavit or live

testimony but, if the trial court determines that an IN CAMERA
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inspection of some or all of the documents is necessary, the
obijecting party must segregate and produce the documents. The

court's order concerning the need for an inspection shall specify

a reasonable time lace and manner for making the ins ection.

When a partyv seeks to exclude documents from discove and the

basis for obijection is burdensomeness or
E3 E3 k. - ' k] [3 k]
harassmegtf rather than a spec;ﬁic;g;gzgiggg or_exemption, it is

not necessa for the court to conduct an ins ection of the

individual documents before rulln on_the obij ectlon

[5.] Protective orders. l)dQ,OACM‘/]/Q/ W /W'W'”M

[6.] Duty to Supplement.”_ﬁ§%££§L¢¢p§XL¢4/%AL6p¥1 quuAAuéiA
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COMMENT: Paragraph 3 has been revised by the addition of
definitions or descriptive information designed to set forth the
nature of particular exemptions that are not defined in the .
present rule. The "work product" definition was taken from the
opinions of the courts of appeals in Evans v. State Farm Mutual
Automobile Ins. Co., 685 S.W.2d 765, 767 (Tex. App. —-— Houston
[1st Dist.] 1985, writ ref'd n.r.e.) and Bearden V. BoPne, 693
S.W.2d 25 (Tex. App. == Amarillo 1985) which themselves represent
a typical approach to the work product doctrine. Theyaddition of
more detailed information concerning the "witness statements"
that qualify as exempt from discovery is based upon the Texas
Supreme Court's opinion in Allen v. Humphreys, 559 S.W.2d 798
(Tex. 1977). It is meant to indicate that only witness
statements taken or made in anticipation of the litigation in
which the exemption is asserted are nondiscoverable. The |
definition of the term "written statements" was borrowed from
paragraph 2(g) of Rule 166b. In addition, the."substantial
need"/;"undue hardship" provision has been redrafted such that it
applies to all trial preparation materials that are not protected
by a true privilege except "opinion“'wo%k product which remains
sacrosanct.

Paragraph 4 has been added in an attempt to deal with the
decisions of the Texas Supreme Court in Weisel Enterprises, Inc.
V. Curry, 718 S.W.2d 56 (Tex. 1986) and Peeples v. Fourth Court
of Appeals, 701 S.W.2d 635 (Tex; 1985). 0ld paragraphs 4 and 5

have been renumbered.
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Rule 167
1.

pa

e

aj

Tl |

4.

5.

. ' S
6-%1

Discovery and Production of Documents and Things

for Inspection Copying or Photographing

No change. v
“~-REQGE9?4mayébe-serve&—en-a-party-ant&b-ﬁhat

No change.
No change.

No change.

e-therefor-has-etapsedr [The P@h%%

d petition upon that party.]

muest] shall be éhen served upon
-RESPONSE -te-any -REQUESE -made
--if-anyrfShabbébe-serve&-within
re-pecuestr [The] party upon whom
rve a written response and
days after the service of the
ant may serve a written response and
{dazs after service of the citation

jant.] The time for making a

élengthened by the court upon a

L0
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Rule 167 Discovery and Production of Documents and Things
for Inspection Copying or Photographing
1. No change.
2. Time. Ne-REQUESP-may-be-served-on-a-party-untii-that

party-has-fited-a-preading-or-tire-therefor-has-ekapseds [The

after commencement of the action and upon ang other party with or

after service of the citation and petition upon that party.]
Thepreafter-the-REQUESE [T]lhe request] shall be thien served upon
every party to the action. e ~-RESPONSE -to-any -REQUESE-nade
un&er-thés-r&}e-ané-eb}eet&ensr-if-&nrr-Shakb-be—serveédwithin
shrirey-days-after-service-of-the-requests [The] party upon whom

the request is served shall serve a written response and

objections, if any, within 30 days after the service of the

RESPONSE may be shortened orglengthened by the court upon a

showing of good cause.

3. No change.
4. No change. :§z>

5. No change.

00£00218



b -81
COMMENT: Paragraph 2 has been revised to permit discovery,

without leave of court, before the defendant's answer day, but in

that event the defendant is given 45 days to respond.
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Rule 168. Interrogatories to Parties
Ab-anp-tine-after-a-party-has-nade-appearance-in-the-cause—or
time-thepefopn-has—elapased -any-other [Any] party may serve upon
seelh [any other] party written interrogatories to be answered by

+ha nartv sqived.‘or, if the party served is a public or private

Z ( é? % d()/'/"’"/‘ >r association, or governmeptal
%??%?{ﬁJ*“ﬁg/ : who 'shall furnish such information
[nterrogatories may, without leave
LﬁuAdﬂﬂ 2laintiff after commencement of the

ty with or after the service of the
at pa 2]

e party upon whom the

ved shall serve answers on the party
s within the time specified by the
ries, which specified time shall not

r the servicerf the

1]

a defendant may serve answers within
45 days after service or tone citation and petition upon that

defendant]. unmtess-tke [The] court, on motion and notice for

good cause shown, [may] enlarges 6r shortens the time [for

serving answers or obijections. ]
5. Number of Interrogatories. The number of questions

including subsections in a set of interrogatories shall be

1l
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Rule 168. Interrogatories to Parties
kt-any-t&me-&f&er-a-parbyéhas—ma&e-appear&nee-én-the-eauser-er
Eime -thepefer-has -elapsed --any-other [Any] party may serve upon
swel [any other] party written interrogatories to be answered by
the party served; or, if the party served is a public or private
corporation or a partnership or association, or governmental
agency, by an officer or agent who shall furnish such information
as available to the party. [Interrogatories may, without leave
of court, be served upon the plaintiff after commencement of the
action and upon any other party with or after the service of the

citation and petition upon that party.]

1. No change.

2. No change.
3. No change.
4. Time to Answer. The party upon whom the

interrogatories have been served shall serve answers on the party
submitting the interrogatories within the time specified by the
party serving the interrogatories, which specified time shall not
be less than thirty days after the service of the

interrogatories, except that a defendant may serve answers within

45 days after service of the citation and petition upon that

defendant]. unmtess-tke [The] court, on motion and notice for

good cause shown, [may] enlarges or shortens the time [for

serving answers or obijections.]

5. Number of Interrogatories. The number of questions

including subsections in a set of interrogatories shall be

1
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limited so as not to require more than thiity answers. No more
than two sets of interrogatories may be served by a party to any
other party, except by agreement or as may be permitted by the
court after hearing upon a showing of good cause. The court may,

after hearing, reduce or enl ries or

" of Rule 166b are applicable |

: o ie s p, 168
sets of interrogatories 1f.jﬁ ions
%é - from

E

whom answers to interrogator
The interrogatories sha| ully

in writing under oath. Answi LéWMgbq
preceded by the question or ;

; er .
pertains. The answers shall% ; person
making them and the provisioj Brue

copies-of-the-interrogatories

o
7

ansveprs-shatlk-be-served-en-a] E-tire
tfme-that-any-interregaterée§ﬁ srveds
ané-a-true-eepy-ef—eaeh-sh&}% Mels
effiee-tegetherdwéth-preef-eﬁ

6. Objections. On or% nswers
are to be served, a party maﬁ i e e WD

specific interrogatories or portions thereof. [Objections served

after the date on which answers are to be served are waived

unless an extension of time has been obtainég

is shown for the failure to object within such period.] Answers

only to those interrogatories or portions thereof, to which

00C00221
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limited so as not to require more than thifty answers. No more
than two sets of interrogatories may be  served by a party to any
other party, except by agreement or as may be permitted by the
court after hearing upon a showing of good cause. The court may,
after hearing, reduce or enlarge the number of interrogatories or
sets of interrogatories if justice so requires. The provisions

" of Rule 166b are applicable for the protection of the party from
whom answers to interrogatories are sought.under thi; rule.

The interrogatories shall be answered separately and fully
in writing unde:‘oath.V_Answers,touinterrogatorigs gkall be
preceded by the question or interrogatory to which the answer
pertains. The answers shall be signed and verified by the person
making them and the provisions of Rule 14 shall not apply. Teue
copies-of-the-interregatrories —and-obiections-therete-~and
answers—sha}}ebe-serve&-en-a}}ﬁparties-er-their-attgrﬁeys-&t-the
't&me-th&b-any-interrega%eriesr-eb}eet&ensr—er-ansﬁers-are-serve&7
anéd-x-trre~-copy-ot-ezch-shaltlk-bve-premptiy-fited-in-the~-clerils
effice-togetiher-with-proct-of-servicesr

6. Objections. On or prior to the date on which answers
are to be served, a party may serve written objections to

specific interrogatories or portions thereof. [Objections served

after the date on which answers are to be served are waived

unless an extension of time has been obtginégl = 3

is shown for the failure to object within such period.] Answers

only to those interrogatories or portions thereof, to which

00C00221
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objection is made, shall be deferred until the objections are
ruled upon and for .such additional time thereafter as the court
may direct. Either party may request a hearing as to such
objections at the earliest possible time.

7. No change.
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COMMENT: The introductory paragraph and paragraphs 4 and 6 have
been revised to permit discovery, without leave of court, before
the defendant's answer day, but in that event the defendant is
given 45 days to respond. Paragraph 6 has also been revised to
make it clear that when a party fails to make a timely objection
to an interrogatory, the objection is waived unless an extension
of time has been obtained from the trial court or goo? cause is

shown for the failure to object on time. This amendment is based

upon Gutierrez wv. Dallas Independent School District, S.W.2d4
7
(Tex. 1987) (30 S.Ct.J. 431) and Independent Insulating

Glass/Southwest Inc. v. Street, 722'S.W.2d'798 (Tex. App. =-- Fort
Worth 1987).
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Rule 167 Discovery and Production of Documents and Things
for Inspection Copying or Photographing

1. No change. _

2. Time. Ne-REQUESE-may-be-served-on-a-party-until-that
party-has-fited-a-pleading-or-tine-therefor-has-erapseds [The
request may, without leave of court, be served upon the plaintiff
after commencement of the action and upon any otHer party with or
after service of the citation and petition upon that party.]
Thereafrer-tlhe-REQUESF [Tlhe request] shall be then served,upon.
every party to the action. The-RESPONSE-te-any-REQUESE-made
under-this-pule-and-ckbiections -~ti-anyr-shatt-be-served-within
thipkty—days-after-service~of-the-regquests [The] party upon whom
the request is served shall serve a written response and
obijections, if any, within 30 days after the service of the
request, except that a defendant may serve a written response and
objections, if any, within 45 davs after service of the citation
and petition upon that defendant.] The time for making a
RESPONSE may be shortened or lengthened by the court upon a
showing of good cause.

3. No change.

4. No change.

5. No change.
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COMMENT: Paragraph 2 has been revised to permit discovery,

without leave of court, before the defendant's answer day, but in

that event the defendant is given 45 days to respond.

00C00
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b =9 |
Rule 168. Interrogatories to Parties
A -amy-time-ziter-a-party-kas-nade-appearance-in-the-causer-or
time-therefor-has-erapsed -any-other [Any] party may serve upon
swelh [any other] party written interrogatories to be answered by
the party served, or, if the party served is a public or private
corporation or a partnership or association, or'governmental

agency, by an officer or agent who shall furnish such information

as available to the party. [Interrogatories nay, without leave
of court, be served upon the plaintiff after commencement of the
action and upon any other party with or after the service of the
citation and petition upon that party.]

1. No change.

2. No change.

3. No change.

4. Time to Answer. The party upon whom the
interrogatories have been served shall serve answers on the party
submitting the interrogatories within the time specified by the
party serving the interrogatories, which specified time shall not
be less than thirty days after tﬂe service of the

interrogatories, except that a defendant may serve answers within

45 days after service of the citation and petition upon that

defendant]. wuntess-tlee [The] court, on motion and notice for
good cause shown, [may] enlarges or shortens the.timé [for
serving answers or objections.]

5. Number of Interrogatories. The number of questions

including subsections in a set of interrogatories shall be



limited so as not to require more than thifty answers. No more
than two sets of interrogatories may be served by a party to any
other party, except by agreement or as may be permitted by the
court after hearing upon a showing of good causé. The court may,
after hearing, reduce or eniarge the number of interrogatories or
sets of interrogatories if justice so requires. The provisions
of Rule 166b are applicable for the protection Qf the party from
whom answers to interrogatories are sought under this rule.

The interrogatories shall be answered separately and fully
in writing under oath. Answers to interrogatories&shall be
preceded by the queétion or interrogatory to which the answer
pertains. The answers shall be signed and verified by the person
making them and the provisions of Rule 14 shall not apply. %Frue
copies-of-thre~interregateries,-and-obiections-theretor-and
answers-shaltl-be-served-on-att-parties-or-their-attorneys-at-the
time-thab-any-énterregateriesr-eb}eetioner-er-answerséare-serve&7
an&-&-tr&e-eepy-ef-eaeh-sha}}-be;prempt}y—fike&-in—the-e}erkLs
office-tegetirer~with-proof-of-services

6. Objections. On or prior to the date on which answers
are to be served, a party may serve written objections to
specific interrogatories or portions thereof. [Objections served
after the date on which answers are to be served are waived

unless an extension of time has been obtained from the trial

A S e Ol o A e d D e e e e e e i et e et o e

court in accordance with paragraph 4 of this Rule or dgood cause

is shown for the failure to object within such period.] Answers

only to those interrogatories or portions thereof, to which

0000227
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objection is made, shall be deferred until the objections are
ruled upon and for such additional time thereafter as the court
may direct. Either party may request a hearing as to such
objections at the earliest possible time.

7. No change.

003002
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COMMENT: The introductory paragraph and paragraphs 4 and 6 have
been revised to permit discovery, without leave of court, before
the defendant's answer day, but in that event the defendant is
given 45 days to respond. Paragraph 6 has also been revised to
make it clear that when a party fails to make a timely objection
to an interrogatory, the objection is waived unless an extension
of time has been obtained from the trial court or good cause is
shown for the failure to object on time. This amendm;nt is based
upon Gutierrez v. Dallas Independent School District, _ S.W.2d
___ (Tex. 1987) (30 S.Ct.J. 431) and Independent Ins;lating
Glass/Southwest Inc. v. Street, 722 S.W.2d 798 (Tex. App. =-- Fort
Worth 1987).
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- LAW OFFICES

SOULES &8 REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
S5AN ANTONIO. TEXAS 78205

STEPHANIE A. BELBER TELEPHONE
ROBERT E. ETLINCER (512) 224-9i44
PETER F. CAZDA

ROBERT ‘D. REED

SUSAN D. REED

RAND . RIKLUIN

JEB C. SANFORD

SUZANNE LANCFORD SANFORD

HUCH L. SCOTT. JR.

SUSAN C. SHANK

LUTHER H. SOULES lit

W. W. TORREY

October 29, 1986

Mr. Anthony J. Sadberry
Sullivan, King & Sabom
5005 Woodway

Suite 300

Houston, Texas 77056

RE: Proposed Changes to Rules 167 and 168
John Howie

Dear -Tony:

Enclosed is a request from John Howie regarding Rules 167 and 168
that was originally sent to the COAJ. I have included same in our
package for discussion during our November meeting.

Very truly yours,

OULES IIT

LHSIII/tat
enclosures
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LAW OFPFIGES OF

WINDLE TURLEY, P. GC.

ATTORNEYS
WINDLE TURLEY TOM SLEETH DALLAS. TEXAS
1000 UNIVERSITY TOWER
CERTIFIED-PERSONAL INJURY TRIALS EDWARD K. MOORE. JR. 0a O T AL EXPRESSWAY
JOHN HOWIE STEPHREN MALOUF 73206
CERTIIED-PERSONAL INJURY TRIALS LEON RUSSELL 214-601-4029
RANDALL MO?:;E ume TRIALS JOHNANNA GREINER TELE-FAX: 214-361-3802
CERTIFIED-PERSONAL IN
JOHN TIPPIT
::‘:’;':‘ zii::z-swsauzv CHARLES W McGARRY
! HACON WASHINGTON.DC.
LINDA TURLEY KURT CHACO ona 4801 MASSACHUSETTS AVENUE NW
JEANMARIE BEISEL SUITE 400
JAMES E. ROOKS. JR." Phivimy
DARRELL PANETHIERE ** o, & ma BAR 202.966-5340
MARK TOBEY ansep. i & TX BAR
THOMAS J. STUTZ Al & TX BAR
PAUL PEARSCON™® sseemp & TX BAR

August 6, 1986'

Professor Pat Hazel
University of Texas
School of Law .
727 East 26th Street
Austin, Texas 78705

RE: State Bar of Texas Administration
of Justice Committee

Dear Pat:

I would like to propose the following changes to the Texas
Rules of Civil Procedure: .o

1. Rule 167 - Rule 167 should be amended to provide, as in
the Federal Rules, that the request may, without leave of court, be
served upon the plaintiff after commencenent of the action and upon
any other party with or after service of the summons and complaint
upon that party. [Refer to FRC? 34(b)]

_ 2. Rule 168 - Rule 168(1) should be amended to provide that
interrogatories may, without leave of court, be served upon the
plaintiff after commencement of the action and upon any other party

with or after service of the summons and complaint upon that party.
[Refer to FRCP 33(a) ]

] These proposed changes would permit the plaintiff to serve
discovery with the original petition. This would allow us to move

our cases along at a faster pace and would contribute to the efforts
to reduce the backlog in our courts.

00$00231



Prdfessor Pat Hazel
August 6, 1986
Page 2

Please present these proposed changes to the committee or
advise me of the procedure that I need to follow to insure that
these changes are presented to the committee. By copy of this
letter, I have provided copies of the recommendations to certain
members of your committee.

Thank you for your consideration.

With kind regards,

LAW'OFFIfES/SE/NINDLE TURLEY, P.C.
Sy T
:\{:‘,‘L;, 3 7 4', I! L

John Howie
JH/dh

cc: Justice Cynthia Hollingsworth
John Collins
Richard Clarkson
Jan W. Fox
Frank Herrera, Jr.
Guy Hopkins
Russell McMains
William 0. Whitehurst, Jr.
Doak Bishop
Charles R. "Bob" Dunn
John R. Feather



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINCER (512) 224-7073

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD |. MACH
ROBERT D. REED

JEB C. SANFORD
SUZANNE LANGCFORD SANFORD
HUCH L SCOTT, JR.
DAVID K. SERC!

SUSAN C. SHANK
LUTHER H. SOULES it

W. W. TORREY

April 23, 1987

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

RE: Rule 168
.Dear Bill:

I have enclosed a copy of a letter from Clyde J. Jackson III
regarding amendment to Rule 168. As you will see in reading his
letter, his proposal is contrary to the spirit of the history of
the rules in that it does not leave the parties to work out their
disputes so as to completely dispose of any need fcr a court
order. '

There is no need to prepare a prcposed rule at this time.
However, please have your committee make a report and submit same
to me no later than May 29, 1987, so that I may include it in our
June agenda.

Very truly yours,

Vd
T~ — P /_f
R S |
UTHER H. SCOULES III
Chairman
LHSIII/tat
enclosure
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=~ : Schechte)
%‘“Mf&» Elsenmar
{457 ‘@ Solar

ATTORNEYS AT LAW
April 2, 1987

HOUSTON OFFICE

525 webster
Houston, Texas 77002
' (713) 757-781
Luther H. Soules, III, Chairman

Supreme Court Advisory Committee Arthur L. Schechter

Soules & Reed Richard Schechter

i i i ’ Board Cenified by the Te
800 Milam Bulldlnci:;- dad olug{;fs pfc:aﬁgaf.-iﬂsm
East Travis at Soleda . Boed

Personal injury Tral Lau*

San Antonio, Tx 78205

Arthur L. Schechter

. ivil Procedure Harold Eisenman
Re: Texas Rules of Civil Richard Schechter

J. Michael Solar
Dear Mr. Soules:

Richard L. Melancon

Clyde J. Jackson. Il
Thank you for providing me with current informai;.-lon R&n:agrxgzar

concerning the status of the propos'ed change £rom pang ajlen Mintzer
legal-size pleadings to letter—-size pleadings. Rene Gomez
Hopefully this is a rule change which would benefit Lewis Fleishman

. Jacqueline R. Fox***
every practitioner 1in Texas Courts. Richard P. Martni

‘Licensed in Arkansas and Texas

There is another proposed rule which might solve ;;é—:ge-aiggéna%,j%?:;
separate problem facing Texas lawyers, an example Of: [icensed in Ohio and Texas
which occurred recently in Court during the regular

Monday morning hearing docket. of }:he NUMEXrOUS .|\ esTON OFFICE
hearings, approximately one-half of the time was spte:gﬁj23 Moody (21st Streen
on discovery disputes. in each of those cases, Salveston. Texas 77550
discovery had Dbeen outstanding for many, many months{é3) i‘gc;s_a:)ié?s(g:e?une)
and there was an argument among the lawyers about th S8~
timeliness of the objections to the - discovery.

Unfortunately, this typifies the dsual discovery hearingROWNSVILLE OFFICE

- 302 Kings Highway
scenario. Corporate Plaza. #108

. . __Brownsville, Texas 78521
The problem is this: The philosophy of Texas civi] (512) 546-7113

procedure strongly favors discovery, yet the actual
practice techniques place the advantage V{'.Lth the party
resisting discovery. All that the resisting party need
do is object; the proponent, by contrast, must draff:t the
discovery, he usually reminds the rec1531ent when it 1is
overdue, then he must prepare a mo.tlon, schedule a
hearing, file the motion, and then £finally a.tt'end the
hearing. In other words, the burdens of £iling the
motion and securing the hearing are on the proponent.
Then, as a practical matter, the Court uspally expects
the proponent to prove th.at. he 1s en_tlt'led to the
discovery, rather than requiring the resisting party to
prove a discovery exception as the case law has

G0C00234
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Luther H. Soules, III, Chairman
- april 3, 1987 '
Page 2

Company V.

decided. See e.g. Coral Construction
Presdiding dJudge of 48tnh Judicial District Court ot

Tarrant County, 715 S.w.2d. 206, {Tex.App.~——Ft. Worth,

1986) .

The solution to this problem is simp
approach taken in the area of motio
which places the burden upon the p?
alter the procedural £low, the disc
easily be supplemented to place a re
recipient of discovery to object w
time, say 30 days, and then to secure
within another specified time, for
days thereafter. The failure to s
ruling within that time period could ¢
all objections to the discovery.
provisions could assure speedy discol
of the unobjectionable discovery must
within 30 days, as already provided |
rules; and Db) that the proponent's 1
earlier hearing after the objections
unaffected. %
i
Below is some sample language which
your committee as a starting point
proposal.

Rule 168 %
6. Objections. Within thij
interrogatories are served,
its written objections to ¢
tories or portions there
objections are waived. Ans
interrogatories or portions

,, (/{/mm

b

b
¢

objection is made, shall be deferred until the
objections are ruled upon and for- - such addi-

tional time thereafter as the

may

direct. Either party may request a hearing as
to such objections at the earliest possible

time.
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Luther H. Soules, III, Chairman
. April 3, 1987
Page 2

decided. See e.g. Coral Construction Company V.

Presdiding Judge of 48fth Judicial District Court of

Tarrant County, 715 S.W.2d. 206, (Tex.App.-—Ft. Worth,
1986).

The solution to this problem is simple. By using the
approach taken in the area of motions for new trial,
which places the burden upon the party attempting to
alter the procedural £low, the discovery rules could
easily be supplemented to place a requirement upon the
recipient of discovery to object within a specified
time, say 30 days, and then to secure a hearing theréon
within another specified time, for instance 30 or 45

days thereafter. The failure to secure a favorable
ruling within that time period could operate to overrule
all objections to the discovery. Two companion

provisions could assure speedy discovery: a) that all
of the unobjectionable discovery must still be answered
within 30 days, as already provided under the current
rules: and b) that the proponent's right to obtain an
earlier hearing after the objections are filed would be
unaffected.

Below is some sample language which could be used by
. your committee as a starting point for analyzing this
proposal.

Rule 168

6. Objections. Within thirty (30) days after
interrogatories are served, a party must serve
its written objections to spécific interroga-
tories or portions thereof, or any such
objections are waived. Answers only to those
interrogatories or portions thereof, to which
objection is made, shall be deferred until the
objections are ruled upon and for- such addi-
tional time thereafter as the court may
direct. Either party may request a hearing as
to such objections at the earliest possible
time.

00C00235



Luther H. Soules, III, Chairman
April 2, 1987
Page 3

In the event that a written order is not
signed by the court sustaining any such
objections within seventy-five days after
interrogatories are = served, it shall Dbe
considered overruled by operation of law on
expiration of that perlod.

As you can see, the proposed language is based precisely
on Rule 168(6), with.the principal change being the
addition of the last sentence, which is taken from Rule
329b(c) which governs the procedure for new trials. A
similar rule could also be applied to Requests for
Production. The burden of action is thereby placed on
the resisting party, which under present law is supposed
to have the burden of persuasion.

With a built-in decision structure 1like this, I sin-
cerely believe that the quantity of dilatory objections
will greatly diminish, and that discovery will Dbe
smoother, quicker, and more efficient.

Thank you for your consideration of this.

Very truly yours,

SCHECHTER &pEISENMAN

4

Clyde|{Jd. Jpckson, III

CJJ/eo
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Rule 166b. Forms and Scope of Discovery; Protective Orders

and Supplementation of Responses

1. No change.

2. No change.

3. Exemptions. The following matters are not
discoverable: .

a. [Privileged Information.] any ([Any] matter grotected

from disclosure by privilege [is not discoverable].

b. the-woprlt-product-of -an-attorney [Work Prgggct. The
mentai impressions, conclusions, opinions or legal theories of an
attorney or other representative of a party as well as any notes,
memoranda, briefs, communications and other writings prepared by
an attorney or an attorney's agents or representgtiveé in
anticipation of litigation or in preparation for trial, are not

discoverable.]

c. [Experts.] *+ke [The] identity, mental impressions and
opinions of an expert who has been informally consulted or of an
expert who has been retained or specially employed by another
party in anticipation of litigation or'preparatipn for trial or
any documents or tangible_things containing such information [are

not discoverable] if the expert will not be called as a witness,

except that the idenﬁity, mental impressions and opinions of an
expert who will not be called to testify and any documents or
tangible things containing such impressions and opinions are
discoverable if the expert's work product forms a basis either in

whole or in part of the opinions of an expert who will be called
1

{0C0023%7



b %71
as a witness.
d. [Witness Statements.] *®he [The] written statements of
potential witnesses and parties [are not discoverable if the

statement was made subsequent to the occurrence or transaction

upon which the suit is based and in connection with the
prosecution, investigation, or defense of the particular suit or
in connection with the particular circumstances out of which it
arose], exceét that persons, whether parties or not, shall be
entitled to pbtain, upon request, copies of statements they have
previously made concerning the action or its subject matter and
which are in the possession, custody, or control of any party.
[The term “written statements" includes (i) a written statement
signed or otherwise adopted or approved by the person making it,
and (ii) a stenographic, mechanical, elecﬁrical or other type of
recording, or any transcription thereof which is a substantially
verbatim recital of a statement made by the person and
contemporaneously recorded.] '

e. [Party Communications.] wikh [With] the exception of

pheotegraphs discoverable commugications prepared er-used by or

for experts, and other discoverable decuments [communications],
communications between agents or representatives or the employees
of a party to the action or communications between a party and
that party's agents, representatives or employees [are not

discoverable] wkere [when] made subsequent to the occurrence or

‘transaction upon which the suit is based and in anticipation of

the prosecution or defense of the claims made in the pending
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litigation. [For the purpose of this paragraph, a photograph is

not a communication.]

[delete proviso and substitute the following:]

[Upon a showing that the party seeking discoverv has
substantial need of the materials and that the party is unable
without undue hardship to obtain the substantial eggiQalent of
the materials by other means, a party may obtain discovery of the
materials otherwise exempted from discovery by subparagraphs b,
c, d, and e of this paragraph 3. In ordering discov%;x of such
materials when the required showing has been made, the court
shall protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or other
representative of a party concerning the litigation.

Nothing in this paragraph 3 . . .[no change] _

4. [Presentation of Objections. 1In responding to an
appropriate discovery request directly addressed to the matter, a
party who seeks to exclude any matter from discovery must
specifically plead the particular privilege, immunity or
exclusion from discovery relied upon and produce evidence
supporting such claim in the form of af%idavits or live testimony
presented at a hearing requested by either the reguesting or
objecting party. When a partyv's obijection concerns the
discoverabilitz of documents and is based on a specific privilege
or exemption, such as attorney-client or attorney work product,
the party's objection may be supported by an affidavit or live
testimony but, if the trial court determines that an IN CAMERA
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inspection of some or all of the documents is necessary, the
objecting party must segregate and produce the documents. The
court's order concerning the need for an inspection shall specify
a reasonable time, place and manner for making the inspection.
When a party seeks to exclude documents from discovery and the
basis for objection is lack of relevancy, burdensomeness or
harassment, rather than a specific privilege or egemgtion, it is
not necessary for the court to conduct an inspection of the

individual documents before ruling on the objection.]
k4

[5.] Protective Orders. . . .

[6.] Duty to Supplement. . . .



Sulrcommdie Fepod
637

COMMENT: Paragraph 3 has been revised by the addition of
definitions or descriptive information designed to set forth the
nature of particular exemptions that are not defined in the
present rule. The "work product" definition was taken from the
opinions of the courts of appeals in Evans v. State Farm Mutual
Automobile Ins. Co., 685 S.W.2d 765, 767 (Tex. ApPpP. —; Houston
[lst Dist.] 1985, writ ref'd n.r.e.) and Bearden v. Bpone, 693
S.W.2d 25 (Tex. App. —=- Amarillo 1985) which themselves represent
a typical approach to the work product doctrine. The addition of
more detailed information concerning the tyitness statements"
that qualify as eXempt from discovery is based upon the Texas
Supreme Court's opinion in Allen v. Humphreys, 559 S.W.2d 798
(Tex. 1977). It is meant to indicate that oniy witness
statements taken or made ih anticipation of the litigation in
which the exemption is asserted are nondiscoverable. The
definition of the term "written statements" was borrowed from
paragraph 2(g) of Rule 166b. In addition, the nsubstantial
need"/;"undue hardship" provision has been redrafted such that it
applies to all trial preparation mate;ials that are not protected
by a true privilege except "opinion" work product which remains
sacrosanct.

Paragraph 4 has been added in an attempt to deal with the
decisions of the Texas Supreme Court in Weisel Enterprises, Inc.
v, Curry, 718 S.W.2d 56 (Tex. 1986) and Eggp;gg;gé_gggggg_ggg;;
of Appeals, 701 S.W.2d 635 (Tex. 1985). 0ld paragraphs 4 and 5

have been renumbered.
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LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER -
ROBERT E. ETLINGER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN D. REED
JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.
DAVID K. SERCI
SUSAN C. SHANK
LUTHER H. SOULES 1l

W. W. TORREY January 12, 1987

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Dear Bill:

Enclosed is a letter from David E. Chamberlain regarding a
166 (b)4. Justice Wallace has requested that our Committee, as
well as the COAJ, take a look at it.

Please draft, in proper form for Committee consideration, an
appropriate Rule for submission to the Committee at our dJune
meeting.

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very trul urs;,
- ’Z7éfig——————
'(_,LUTH%E/ﬁ. SOULES III
LHSIII/tat

enclosure
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY
JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

THE SUPREME COURT OF TEXAS CLERK

PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

January 8, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio,

TX 78205

Professor J. Patgickfﬂﬁiéii'ahairman

Administrationof Justice Committee

Univegsity'of Texas School of Law
—127-E. 26th Street

Austin, TX 78705

Re:

Weasel Enterprises, Inc., d/b/a Builders Choice

v. Honorable-Peter Michael Curry, Judge,

Cause No. C05730; and Peeples V. Fourth Circuit
Court of Appeals, 701 %.W.Zd 635 (Tex. 1985).

Dear Luke and Pat:

The attached letter from David E. Chamberlain is being
sent for consideration by your respective committees.

JPW:fw

Sincerely,

-

es P. Wallace
ustice

cc: Evelyn Avent, Secretary to C.0.A.J.
7303 Wood Hollow Drive, #208

Austin,

Texas 78731
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LEa & CHAMBERLAIN
ATTORNEYS & COUNSELORS AT LAW
202 WEST SEVENTEENTH
AUSTIN. TEXAS 78701

DAVID E. CHAMBERLAIN December 3, 1986 5312/474-91

Honorable John L. Hill
Chief Justice :

Texas Supreme Court

Supreme Court Building

P. O. Box 12248-Capitol Statlon
Austin, Texas 78711

Re: Weasel Entg;g:ises, Inc., d/b/a Builders Choice
v. Honorable Peter Michael Currv, Judge,

Cause No. C-5730; and Peeples v. Fourth
Circuit Court of Appeals, 701 S.wW.28 635

(Tex. 1985)
Dear Judge Hill:

As a practicing lawyer, I am extremely concerned about
the Court's holding in the above cases.

The Court has now placed an extraordinary burden upon
the trial Jjudge to wade through documents to which a claim
of privilege, immunity, or exclusion has been interposed

- during the discovery process.

Further, it appears that the Court has also required
that there be a hearing on each and every other objection,
such as relevancy or harassment.

Practically speaking, I receive document requests
occasionally which state the following:

"Please produce each and every document or other
tangible thing that you intend to show the jury."

Obviously, such a broad discovery request is clearly
objectionable. That would require me to produce such
irrelevant items as my shirt, coat, tie, and even face, if I
intended to show those individual items or let the jury see
them during the trial of a cause. To require a lawyer to
file a motion, segregate these items, and request a hearing
is not only ludicrous, but extremely burdensome to the trial
judge. It also causes an unnecessary expense to the
parties, as well as the taxpayer who foots the bill on these
hearings.
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It seems to me that the burden has been reversed
unnecessarily. The deponent should make the objection. The
proponent of the discovery should then decide if he believes
that his discovery request is good in the face of an
objection properly interposed. If it is, the proponent of
discovery should file a motion for incamera inspection with
the court and request a hearing. The deponent then
responds, segregates the items, and appears for the hearing.

This was the old practice prior to the Peeples case.
It resulted in very few discovery hearings and very few
incamera inspections. The new procedure is reasonably
calculated to encourage these type of hearings.

_ .Obviously, this is the situation that faced the trial
judge in the Weasel case. A trial judge does nct have time
to wade through boxes and boxes of materials #$or which
protection is sought. That should be in all things
minimized. The purpose of our discovery rules should be
reasonably calculated to reduce discovery disputes, not
encourage them.

If you cannot reverse yourselves on the Weasel case, I
strongly suggest that you turn this over to the Texas
Supreme Court Rules Advisory Committee for consideration.
The practicing bar and their clients would prefer a well
drafted rule that is fair to both the proponent and the
deponent of discovery. A

, Thank you very much for your consideration of these
matters. :

With best personal regards, I am

ery truly vours,

?a/véialké Chamberlain

DEC/bes

cc: Hon. Sears McGee
Hon. Robert M. Campbell
Hon. Franklin S. Spears
Hon. C. L. Ray
Hon. James P. Wallace
Hon. Ted Robertson
Hon. William Kilgarlin
Hon. Raul A. Gonzalez

Mary M. Wakefield

Supreme Court Clerk 00500

)

o
~
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO. TEXAS 78205

" KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER
CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINCER (512) 224-7073

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD J. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, jR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES It

W. W. TORREY May 19, 1987

Professor William V.‘Dorsaneo III
Southern Methodist University
Dallas, TX 75275

RE: Amendments to Rule 166b
Dear Bill:
I have enclosed comments sent to me by Harlow Sprouse regarding

our amendments to Rule 166b for your information and use. I will
also be including his letter in our June agenda.

Very truly yours,

THSIII/tat
encl/as
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*NOT ADMITTED IN TEXAS

May 14, 1987

Mr. Luther H. Soules III
SOULES & REED

800 Milam Building

San Antonio, TX 78205

Dear Luke:

In connection with our telephone conversation yesterday,
I thought I might set out in this letter some of the criticisms
I have about the comment following the recent amendments to Rule
166b: ' ’

(1) "The amendments add express language to make it clear
that photographs are discoverable.” The only express language
referring to photographs comes in what is now paragraph 166b(3) (e),
the so-called "communications" discovery exemption. The new langu-
age expressly excepts photographs from that exemption. This,
of course, is simply a codification of the Court's previous ruling
which was in a case dealing only with the communications exemption.
Photographs have always been discoverable unless they are privileged
or otherwise exempted from discovery. These amendments merely
provide that they are not exempt under the communications exemption.
If a lawyer were to take a photograph in connection with the pending
litigation, I cannot imagine that that photograph would not be
exempt from discovery under Rule 166b(3) (b), the work product
privilege. If a non-testifying expert fitting within the exemption
of subparagraph (c) had taken photographs, I see nothing in the
Rules before the amendments, nor in the amendments themselves,
that would exclude those photographs from the exemption set out
in Rule 166b(3) (c). The amendments therefore do not "make it
clear that photographs are discoverable," they simply make it
clear that photographs do not fit within the communications exemp-
tion.

(2) "They also make it clear that all persons having knowledge
of relevant facts are the proper subjects of discovery who may
not be hidden beneath the cloak of the term 'consulting experts,’'
or shielded by any other privilege." There is absolutely no new
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‘Luther H. Soules III
Page Two
May 14, 1987

language in these amendments supporting that statement. The only
language shown in the amendments that deals with persons having
knowledge or relevant facts is in the last paragraph of paragraph

(3) which has been in our Rules at least since 1984. This sentence
of the comment would suggest that an expert fitting within the
exemption of subparagraph (c), or an attorney for the parties

whose work product would be privileged under new paragraph (b),

would be "proper subjects of discovery" if they have "knowledge

of relevant facts." This, of course, flies in the face of 166b(2) (e),
which provides that "the facts known, mental impressions and opinions
of experts. . .may be obtained only" if the expert may be called

as a witness or is an expert whose work product forms a basis

for the opinions of an expert who is to be called as a witness.

This sentence of the comment likewise flies in the face of prior

case law. 1In any event, though, the changes in the Rule by the

new amendments contain no provision which could support this sentence.

(3) "The amendments incorporate the anticipation of litigation
standard for determining when. . .photographs. . .are discoverable."
As mentioned previously, the only mention of photographs in the
new amendments excludes them from the communications exemption
to discovery now contained in paragraph (e). The "anticipation
of litigation standard" has absolutely nothing to do with whether
photographs are discoverable, since that standard applies only
o whether the communications exemption exists, and the communications
exemption expressly does not include photographs.

(4) "Further, the amendments include the federal rule allowing
a party who shows substantial need and undue hardship to obtain
witness statements. . .and investigative results. . .." The "federal
rule" allows discovery of work product upon a showing of substantial
need and hardship (except for mental impressions, conclusions,
opinions or legal theories of the attorney). Nothing in the amend-
ments to the Texas rule suggest that the Texas work product privilege
is now subjected to a "substantial need and undue hardship" quali-
fication. The amendments only so qualify the "communications"
exemption (which federal procedure does not recognize aside from
the "work product" exemption of Hickman v. Taylor, 329 U.S. 495
[1947]). This is confused further by the fact that the federal
qualified work product exemption does not require the work product
fo be that of an attorney .or under his direction, while the Texas
work product rule clearly does. It is therefore nothing less
than confusing for the comment to state that these amendments
"include the federal rule."

It is also confusing to include the term "jnvestigative results”
in this sentence, since the new amendments appear to have deleted
the portion of the communication exemption dealing with communications
in connection with investigations, and to have limited such communi-
cations exemptions to those made in anticipation of prosecution
or defense.

(5) "A manner is provided for making a record for discovery
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Luther H. Soules III
Page Three
May 14, 1987

hearings.” It may be that this is the meaning and purpose of

the addition of the sentence in paragraph (4), Protective Orders,
that motions or responses made under this Rule "may have exhibits
attached including affidavits, discovery pleadings, or any other
documents," but the Rule certainly does not say that is the meaning
or purpose for that provision. Case law does seem to indicate
that affidavits can sufficiently support a court's ruling on
discovery gquestions, including protective orders. I am not sure
that it follows that by affidavit you "make a record for discovery
hearings." Does this mean that a court reporter's transcript

of the hearing (whether evidence is introduced or not) would no
longer "make a record" for such hearings? The sentence is, to

say the least, unclear. 7

I suppose it is questionable whether your committee has any
influence with regard to comments that have already been included
in the Court's orders. If there is anything you can do, to clarify
or delete these comments, I believe it would make these amendments
considerably less confusing to the Bench and Bar.

I want to thank you and your committee for your continued
efforts in the administration of justice.

Cordially,

HS:1ls

cc: Hon. James P. Wallace
Justice
Supreme Court of Texas
P. O. Box 12248
Capitol Station
Austin, TX 78711

Professor Pat Hazel

University of Texas
School of Law

727 E. 26th Street

Austin, TX 78705
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING = EAST TRAVIS AT SOLEDAD
SAN "ANTONIQ, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGCER (512) 224-7073

PETER F. CAZDA
REBA BENNETT KENNEDY
DONALD J. MACH

ROBERT D. REED May 29, 1987

SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES lil

W. W. TORREY

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Dear Bill:

I just had occasion to look at TRCP 88. It looks to me like
this needs some re-working. It would appear that, literally, the
rule limits discovery to "issues relevant to a determination of
proper venue," for discovery all undertaken prior to hearing the
motion to transfer. It seems to me that such a limitation is
awkward and 1little more than another wvehicle for lawyers'

- squabbling. Cf. Petromark Minerals, Inc. v. Buttes Resources Co.,
633 s.wW.2d 657, 659 (Tex. App. - Houston [1l4th Dist.] 1982, writ
ref'd n.r.e.); Newman Oil Company v. Alkek, 585 S.W.2d 340 (Tex.
Civ. App. =~ Dallas 1979, no writ); Texas lLand & Development Co.
v. Myers, 239 S.W. 303, 304 (Tex. Civ. App. - San Antonio 1922,
writ dsm'd).

Please consider preparing a revised rule that will make it
clear that discovery can proceed pridr to the hearing on motion
to transfer on any matters within the scope of Rule 166b and that
no waiver of the motion to transfer occurs by pursuing or
permitting discovery.

Very truly vy

H. Soules III

LHSIII:gc
1.S587/016
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KENNETH W. ANDERSON
KEITH M. BAKER
STEPHANIE A. BELBER
CHARLES D. BUTTS
ROBERT E. ETLINGER
PETER F. GAZDA

REBA BENNETT KENNEDY
DONALD }. MACH
ROBERT D. REED

Apore

LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

SUZANNE LANGFORD SANFORD June 4 1 9 8 7
4

HUCH L. SCOTT, JR.
DAVID X. SERGI
SUSAN C. SHANK
LUTHER H. SOULES tii
W. W. TORREY

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Dear Bill:

Enclosed are proposed rules changes for TRCP 88, 166a, 206,
207, and 208, which, if adopted by the Supreme Court, would
eliminate the necessity for £filing depositions as .well as the
requirement that depositions be filed before they can be used in
any sort of proceedings.

Please circulate this to your Subcommittee Members and
prepare a report on these proposed rules for the June 26 meeting.
I will include them in the agenda and, assuming I get your report
before the agenda is prepared, I will also include your report
and any alterations that you may make in these suggestions. In
other words, if your report turns out to be oral only, since this
is coming to you on such short notice, these proposed rules will
nonetheless be in the agenda for perusal by the Committee as a
whole during your oral report. However, if we get a written
report from you with refinements of these rules, I will utilize
your written report and refinements rather than these.

Thank you for your considerations.
Very truly yours,
%
Luther H. Soules III
LHSIII:gcC

1.8587/021
Enclosures
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Texas Rules of Civil Procedure
Rule 88. Discovery and Venue
Reasenabie-d&smeﬁ—i?-pemi:ebed-w-m&y-—i:ss&es-rekevant-ee

a---éeeerminaeiea--cf--p»roper-m. [Discovery shall not Dbe

abated or otherwise affected by pendency of a motion to transfer

venue. ] Issuing process for witnesses and taking depositions
shall not constitute a waiver of a motion to transfer venue, but
depositions taken in such case may be read ‘in evidence in any
subsequent suit between the same parties concerning the same
subject matter in like manner as if taken in su?h subsequent
suit. Depositions [transcripts], responses to 1'requests for
admission, answers to interrogatories and other discovery
products en—-~file containing information relevant to a
determination of proper venue may be considered by the court in
making the venue determination when they are attached to, or
incorporated by reference in, an affidavit of a party, a witness

or an attorney who has knowledge of such discovery.

00000252



Texas Rules of Civil Procedure
Rule 1l66a. Summary Judgment

(a) No Change

(b) No Change

{c) Motion and Proceedings Thereon. The motion for summary
judgment shall state the specific grounds therefor. Except on
leave of court, with notice to opposing counsel, the motion and
any supporting affidavits shall be filed and _served at least
twenty-one days bafnara t+he +ime sneanifiad for hearina. E’xcept on
leave of court, sven days

prior to the 4d , opposing

i
affidavits or otk K// 666,(.) shall be

received at the sndered
forthwith if [{ 3gatory
answers, and othe tion or
response, and | res—~bo
intervegatoriess ) >f the
parties, and aut Lf any,
on file at the : .er and
before judgment ! except
as to the amount| to any
material fact an it as a
matter of law on n or in
an answer oOr any esented
to the trial cot ' esponse
shall not be coj sal. A
summary judgmen{ imonial
evidence of an i 5 as to
subject matter ¢ guided
solely by the o} L _ ance is

clear, positive and direct, otherwise c¢redible and free f£from
contradictions and inconsistencies, and could have been readily
controverted.

{d) No Change
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Texas Rules of Civil Procedure
Rule 1l66a. Summary Judgment

{a) No Change

(b} No Change

(c) Motion and Proceedings Thereon. The motion for summary
judgment shall state the specific grounds therefor. Except on
leave of court, with notice to opposing counsel, the motion and
any supporting affidavits shall be filed and served at lea§t
twenty~one days before the time specified for hearing. Exéept on
leave of court, the adverse party, not later than seven days
prior to the day of hearing may file and serve :Ppposing
affidavits or other written response. No oral testimony'shall be
received at the hearing. The judgment sought shall be rendered

forthwith 4if [(i) the deposition transcripts, interrogatory

answers, and other discovery responses set- forth in the motion or

response, and (ii)] the pleadings, de?esieiens1--aaswers--te

ineervogateoriesy admissions, affidavits, stipulations of the
parties, and authenticated or certified public records, if any,
on file at the time of the hearing, or filed thereafter and
before judgment with permission of the court, show that, except
as to the amount of damages, there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a
matter of law on the issues expressly set out in the motion or in
an answer or any other. response. Issues not expressly presented
to the trial court by written motion, answer or other response
shall not be considered on appeal as grounds for reversal. A
summary judgment may be based on uncontroverted testimonial
evidence of an interested witness, or of an expert witness as to
subject matter concerning which the trier of fact must be guided
solely by the opinion testimony of experts, if the evidence is
clear, positive and direct, otherwise credible and free from
contradictions and inconsistencies, and could have been readily
controverted.

(d) No Change
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(e) No Change
(f) No Change

(g) No Change

00000254



Texas Rules of Civil Procedure

Rule 206. Certification emd Fiiing by Officer; Exhibits;
Copies; Notice of Fiiing [Delivery]

ir---eeztiiieatien-and-Fi-léng-by—efiieez-.-—-Ehe-effieer-shai-l
eertiéy-w-&e-éepesitien-ﬂmﬂvﬁ--tha't--the-ﬂiﬁxes:s--w-ae-—éuiy
swern-by-him—e«nd—-t-h-at--i-b—-ie--a-—brue-reeoré-eé-the-testimeny—given
by--(:-l’re--wétness-.---*!he--eifieer--eha-}-l--ineinde--ehe-ameunt--of—-his
ehazges--—-ﬁw--the---pzepa-ra‘t—iw--oi--the-—-comp-}eted—--depesitien
tzansezipt—-i—n—-bhe—eereiiieatiene--&‘?m--ekgﬁf-ei--t&re--ewr’b-wheze

sueh--&epesit‘xon--—-era«ecr'tpt——-i-s—-iiied—-ﬁbal-}--ba*--es--mbfe—-ehe

eharqes-fe!-pzepariné eas
ethezwise-erde!eé--by; %6 ehe
depesitien-mem’.ﬁ ﬂ -of
the--aetion--and~-mar -of
witness-)-”-—and—-sha—l-i—-i ehe
aetion—is~-pending--or -ee

the-eiezk-thereei-fei

————— -.--—-Bxhiba’:es-.---% ion
duzing-the-exw&natég -of
a—-parey;--be-—maried the
depesitien—-eeenser'rp{ my
pagty-y-exeept-that—-i% res
to--reta':n--them--he-% fay
identiééeatéen—-&n&--&i €0
sezve-‘thema-ftef--es--s £33
eppeztuni&y--tﬂ--#eﬁ he
aziginaisf——w--{-b—)—-% oy
identi-fieatien-,——-a-i-teé L)
inspeee-aﬂd--cop:{--the!; be
used--ia--the--same-—i en
traaseripte--r‘my-parti be

aanexed--to--an&--retwred-#i-bh-t-he—-de-pe-s-i:’c-’rm-t:unseript—-tc—-the

eeurt-,--pend&a’g—éénai-diepesitien-ei-the-eese-.-
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Texas Rules of Civil Procedure

Rule 206, Certification amd Fiiing by Officer; Exhibits:
Copies; Notice of Fiiing [Delivery]

}om——Certificntion-and-Fiting-by-0fficer-~-Phe~officer~shail
eertiiy-w-ﬁw-depesieien-mpc--eha-b-the--w-ienes-.s--wa-s--éuiy
sworn-by-him-and-4that--it--4o--a-broe-record-of-the-testimony~given
by—-she--witnessr---fhe--efficer--shall-ineiude--the-—amount--of~his
eharges~--for---the--preparation--of--the-~-completed-~-depeosition
transeript--in--the-certifications——The-cleric-of-the--court-where
sueh--&eposi-bj;ea-émrser&pb-i—s—-f:'ied—-sha}i--—ba»x--qa-s--eost-;--the
charges-for-preparing-the-originei-deposition-transeriper—-tniess
eeherwise-ordefed--by--ﬂre-ewrtr—Qe-shaii—ﬁmgmly-sf&k-the
depesitieon-transeript--tir-anr-enveiope-endorsed-with--the-erete~of
the~-getion--and--parited -~ Deposttion —-of---{here-~inseré--name--of
witnesas}i-and-sheld-promptiy--fider <t -with -the-court-in-whiech-the
aetion~is-pending--or--send -kt -by-registered--or--certified-mati-te
the-elerk-thereof-for-£iiings
——wemBre--Exhibitas~--Pocunents—and-things-produced-for-inspeection
during-the-examination—of-the-witness;-sheliis-upen-the-requese-of
a--parey;--be~-~marked--for--identification-~and--annexed--eo--the
depesition~-transcaipt-and--may-be--inspected - end--copited--by--any
pareys-ancept-that—if-the--pereson-producing -the-materiais-deaires
Lo-~uebain--tham--he = ay - —fta) - -offer—-copies—to-~be-—marked--£for
identifiention—and--anrexed-te--the--depesttion-trenseript--and-te
serve-+iheresfier- e -originele -t E~he-affords——to-all-pareies-fair
eppertunity--+to--Senify--~the --copies-—by---compariscn--with--the
eriginaisy——or-~=tb}---offer~-the-~originais-—to---be--marked--for
identificationy~—after~giving--to--cacihr-party-—an-opportunrity-—£o
inspeet-and--copy-~them;-~in-which-event--the--meterials -may -then-be
used--in--the--same--manner--as--if--annexed-~to--the--deposition
transeripts-~-Any-party-may-meve-for-an-order-chat~the-originai-be
annesed~-bo-—and - returned- vt~ the--depositionr-transeripe-<o~£he

ecourt;-pending-£inai-dispesitieon-ef-the-caser
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-----3=---€epies=—-i&xxr-paymenb—of-ieesoneb%e—«ﬁmargee-thezeier7
the-effieer—shaii—ivrﬂish-irixxaﬁ1xE-bbe-depe&itien—transeript-te
any-party-or-to-the~depenents

-—---41---Netiee-qu-Féiingz--Jﬂhr-gmu!nnr-fikéng—4ﬂnr-depositien
t!anseript-sha&i-give-pzempe-netiee-of-;ts-fiiing-te-aii-partie57

F-3

S+ Inaspection-of Fi%:é-Bepesitéen—?:anseziptr--ﬁfte!-it—és

fiied7-4ﬁhr-depasitiear—transerrpt-1ﬂuﬂﬂr-remain-<nr—féie—1nu$-be
avaiiahie-iez~1&ur1nnqxnﬁr-of-being-iﬂspeeted-{ahﬁﬂur-éepenent-er
any-1nnﬁak-aaé—#ﬂnr—depesitien-*ﬂ&uﬁxﬂﬁqﬂr-may-%nr-epened-4ah—the
eiezk-1&?-}uabiee-at-dﬂnr-req&eet-ef—dﬁnr;éepeneng-eﬂhﬁnnr-parey7

uniess-ethezwise-er&ered-by-the-eeuzhr

{1. Certification. The officer shall attach as part of the

deposition transcript a certificate duly sworn by such officer

which shall state the following:

(i) that the witness was duly sworn by the officer;

{ii) that the transcript is a true record of the testimony

given by the witness;

(iii) the amount of charges for the officer's preparation

of the completed deposition transcript and any copies

of exhibits;

{iv) that the deposition ﬁranscript was submitted on a

Specified date to the witness or to the attorney of

record for a party who was the witness for

examination, signature and return to the officer by a

sSpecified date;

{v) that changes, if any made by the witness, in the

transcript and otherwise are attached thereto or

incorporated therein;

(vi) that the witness returned or did not return the

transcript;

(vii) that the original deposition transcript, or a COpy

thereof in event the original was not returned to the

officer, together with copies of all exhibits, was

delivered or mailed in a post paid properlv addressed

wrapper, certified with return receipt requested, to

the attorney or party who asked the first question
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appearing in the transcript for safekeeping and use

at trial;

(viii) that a copy of the certificate was served on all

parties pursuant to Tex, R. Civ. P. 2la.

The officer shallyfile with the court in which the cause is

pending a copy of said certificate, and the clerk of the court

where such certification is filed shall tax as costs the charges

for preparing the original deposition transeript and making and

attaching copies of all exhibits to the original deposition.

2. Delivery. Unless otherwise requested or agreed to by

the parties on the record in the deposition transcript, the

officer, after certification, shall securely seal the original

deposition transcript, oOr a copy thereof in the event the

original is not returned to the officer, and copies of all

exhibits in a wrapper endorsed with the title of the action and

marked "Deposition of (here insert name of witness)," and shall

thereafter deliver, or mail in a postpaid, properlv addressed

Wrapper, certif{ed with return receipt requested, such deposition

transcript and copies of all exhibits to the attorney Or party

who asked the first question appearing in the transcript, and

shall give notice of delivery to all parties.

3. Exhibits. Original documents and things produced for

inspection during the examination of the witness shall, upon_ the

reguest of a party, be marked for identification and annexed to

the deposition transcript and may be inspected and copied bv any

party, excepf that the person producing the materials may_(a)

1
offer copies to be marked for identification and annexed to the

deposition transcript and to serve thereafter as originals if he

affords to all parties fair opportunity at the deposition to

verify the copies by comparison with the originals, or (b) offer

the originals to be marked for identification, in which event the

materials may then be used in the same manner as if annexed to

the deposition transcript. In the event that original exhibits

rather than copies are marked for identification, the deposition

officer shall make éopies of all original exhibits to be annexed

to the original deposition transcript for delivery. and shall
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thereafter return the originals of the exhibits to the witness or

party producing them, and such witness or party shall thereafter

maintain and preserve the original exhibits and shall produce any

such original exhibits for hearing or trial upon seven (7) days

notice from any party. Copies annexed to the original deposition

transcript may be used for all purposes.

4. Nothing in this Rule shall preclude the parties from

agreeing to any procedure at variance with the provisions of this

Rule or Rule 205; provided, however, that any such agreement
¥

between the parties shall be set forth on the record in the text

of the deposition transcript, set forth in a separate exhibit to

the transcript and signed by all parties or approyved by prior

written order of the court.

S. Copies. Upon payment of reasonable charges therefor,

the officer shall furnish a copy of the deposition transcript to

any party or to the deponent.

6. Notice of Delivery. The deposition officer shall give

notice to all parties of delivery of the deposition transcript

-nd copies of exhibits. It shall be sufficient notice of

. 2iivery for the officer to serve on each party a copy of the

officer's certification described in paragraph 1 herein pursuant

to Tex. R. Civ, P. 2la.]
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Texas Rules of Civil Procedure
Rule 207. ‘ Use of Deposition Transcripts in Court Proceedings
1. Use of Deposition Transcripts in Same Proceeding.

"a. Use of Depositions. At the trial or upon the hea{iﬁg of
a motion or an -interlocutory proceeding, any part 6£ all qf a
deposition taken in the same proceeding, insofar as admissible
under the rules of evidence, may be used by any person for any
purpose against any party who was present or represented at the
taking of the deposition or who had reasonable notice there;f.
Further, the rules of evidence shall be
and answer as though 'the witness ‘
testifying. Depositions shall include K7 2;%9’;7
or any certified copies thereof. Unav /{//
not a requirement for admissibility.

b. -Included Within Meaning (:ﬁZéLf&{,\

Substitution of parties pursuant to th

the right to use depositions previousl

has been brought in a court of the Un
any other state and another suit i
matter - is brought Dbetween the

representatives or successors in i

lawfully taken in each suit may be usg
if originally taken therefor. i

¢. Parties Joined After Depositi
party after the deposition is taken %
to that of any party described iﬁ
deposition is -admissible against hﬁ
reasonable opportunity, after becom%

deponent, and has failed to exercise ﬂ

2. Use of Deposition Transcripts Taken in UlITerent rroceeding.
At the trial or upon the hearing of a motion or an interlocutory
proceeding, any part or all of a deposition taken in a different

proceeding may be used subject to the provisions and requirements
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TPexas Rules of Civil Procedure
Rule 207. ’ Use of Deposition Transcripts in Court Proceedings
1. Use of Deposition Transcripts in Same Proceeding.

"a. Use of Depositions. At the trial or upon the hearing of
a motion or an interlocutory proqeeding, any part 6£ all qf a
deposition taken in the same proceeding, insofar as admissible
under the rules of evidence, may be used by any person for any
purpose against any party who was present or represented at the
taking of the deposition or who had reasconable notice thereof:
Further, the rules of evidence shall be applied to each question
and answer as though ‘the witness were then present ;pd‘
testifying. Depositions shall include the original transcripts
or any ce;tified copies thereof. Unavailability of deponent is
not a reguirement for admissibility.

b. .Included Within Meaning of "Same Proceeding.”
Substitution of parties pursuant to these rules does not affect
the right to use depositions previously taken; and, when a suit
Ezg"been bréught in a court of the United States or of this or
aﬁy other state and another suit involving the same subject
matter - is brought Dbetween the same parties or their
representatives Or Successors in interest, all depositions
lawfulli taken in each suit may be used in the other suit(s) as
if originally taken therefor.

c. Parties Joined After Deposition Taken. If one becomes a
party after the deposition is taken and hds an interest similar
to that of any party described in (a) or ({(b) above, the
deposition is admissible against him only if he has had a
reasonable opportunity, after becoming a party, to redepose

deponent, and has failed to exercise that opportunity.

2. Use of Deposition Transcripts Taken in Different Proceeding.
At the trial or upon the hearing of a motion or an interlocutory
proceeding, any part or all of a deposition taken in a different

proceeding may be used subject to the provisions and requirements
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of the rules of evidence. Further, the rules of evidence shall
be applied to each question and answer as though the witness were

then present and testifying.

3. Motion to Suppress. When a deposition transcript shaii-have

Been--fided--im-+he-court [has been delivered by the deposition

officer pursuant to Rule 206] and notice [of delivery] given at

least one entire day befére the day on which the case is called
for trial, errors and irregularities in the notice [of delivery],
and errors in the manner in which the testimony is transcribed or
the deposition transcript is prepared, signed, certified, sealed,
endorsed, tranamiceed;~fited [delivered,] or otherwise dealt with
by the deposition officer under Rules 205 and 206 are waived,
anless a motion to suppress the deposition transcribt or some
part thereof is made and notice of the written objections made in
the motion is given to every other party before the trial

commences.
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Texas Rules of Civil Procedure
Rule 208. Depositions Upon Written Questi

1. No Change

2. Notice by publication. In all cid
shall be shown to the court, by affidavit, tha
the jurisdiction of the court, or that he can@
died since the commencement of the suit, and
suggested at prior term of court, so‘that the
written gquestions cannot be served upon him
taking depositions, ana such party has no atto
whom they can be served, or if he be deceased
entitled to claim by or thréugh such deceased
made themselves parties té the suit, and are
wishing to take depositions may file hls
[notice] in the court where the suit is pendln
such court or justice of the peace shall there
to be published in some newspaper in the count
pending, if there be a newspaper published in
not, then in the nearest county where a news
once each week for two (2) consecutive weeks,
of the suit, the names of the original partie.
suit is pepding, name and residence of the witness to whom the
written guestions are propounded, and that a deposition will be
taken on or after the fourteenth day after the first publication
of such notice.

In suits where service of citation Qas been made by
publication, and the defendant has not answered within the time
prescribed by law, service of notice of depositions upon written
questions may be made at any time after the day when the
defendant is required to answer, by £filing the notice end
gueskions among the papers of the suit at least twenty days
before such depositions are to be taken.

(3) No Change

(4) No Change
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Texas Rules of Civil Procedure
Rule 208. Depositions Upon Written Questions

1. No Change

2. Notice by Publication. In all civil suits whera 1t
shall be shown to the court, by affidavit, that a party is beyond
the jurisdiction of the court, or that he cannot be found, or has
died since the commencement of the suit, and such death has been
suggested at prior term of courf, so that the notice and copy of
written questions cannot be served upon him for the purpose of
taking depositions; and such party has no attorney of record upon
whem they can be served, or if he be deceased and all the persons
entitled to claim by or through such deceased defendant have rot
made themselves parties to the suit, and are unknown, the party
wishing to take depositions may .file his yritten--questéens
[notice] in the court where the suit is pending, and the clerk of
such court or justice of the peace shall thereupon cause a notice
to be published in some newspaper in the county where the suit is
pending, if there be a newspaper published in said county, but if
not, then in the nearest county where a newspaper is published,
once each week for two (2) consecutive weeks, stating the number
of the suit, the names of the original parties, in what court the
suit is pending, name and residence of the witness to whom the
written questions are propounded, and that a deposition will be
taken on or after the fourteenth day after the first publication
of such notice.

In suits where service of citatioﬁ has been made by
public%tion, and the defendant has not answered within the time
prescribed by law, service of notice of depositions upon written
questions may be made at any time after the day when the
defendant is regquired to answer, by f£iling the notice and
questiens among the papers of the suit at least twenty days
before such depositions are to be taken.

(3} No Change

(4) No Change
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(5) Officer to take Responses and Prepare Record. A COPY
of the notice and copies of all gquestions served shall Dbe
delivered by the party taking the deposition to the officer
designated in the notice, Wwho shall proceed promptly to
administer an oath to the witness in the manner provided in
paragraph 2 of Rule 204, to take the testimony of the witness in
response to the questions in the manner provided in paragraph 3
of Rule 204 gnd to prepare, certify and file-or--meil [deliver]
the deposition, in the manner provided by Rules 205 and 206,
attaching thereto the copy of the notice and questions received
by him. . P

The persen-f&iing [officer delivering]l the deposition shall

give prompt notice of its £iting [delivery] to all parties. [IE

shall be sufficient notice of delivery for the officer to forward

to each party a copy of the officer's certification described in

paragraph_1 of Rule 206.]

----- Aftez—it-is-ié&ed7-the-depesétion—shaii-zemain-en-iiie-and-be

avaiiabie-{er—4ﬂnr-puzpeae-ei peing--inspected by-the--witness—or
éepenent-tnr-any-pafty-1ﬁn}—the-depesieian-ﬂmﬁr-be-1nnnnik4mr-the
eiezk-er—juetéee—at—the-zequest—ef-the-wicness-e!—depenent-e:—any

=*77-uniese-othezwise-ozdered-by-the-eaurtr
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAV!IS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON WAYNE 1. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELEPHONE
ROBERT E. ETLINGER (512) 224-9144
MARY 5. FENLON

PETER E. CAZDA TELECOPIER
REBA BENNETT KENNEDY (512) 224-7073
DONALD J. MACH :

ROBERT D. REED

SUZANNE LANCFORD SANFORD June 12, 1987

HUCH L. SCOTT, IR
DAVID K. SERCI
SUSAN C. SHANK
LUTHER H. SOULES il
Ww. W. TORREY

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

RE: New Rule 175A
Dear Bill:

Enclosed is a draft of a new Rule 1754, Offers of Judgment,
similar to Federal Rule 68 except that it is made mutual. I also
enclose a recent publication discussing a case on Rule 68 and a
recent article from the Antitrust Law Journal on same and a copy
of the Marek Decision discussed in the ABA Section Report on Rule
68. : _

I would appreciate very much if you would make a report on
this new Rule pursuant to adopting some Offer of Judgment proce-
dure by the Supreme Court of Texas at the SCAC June 26 meeting.

By copy of this letter, I have circulated these same mate-
rials to all of your Subcommittee members so that you may conduct
a telephonic meeting.

Very truly yours,

Ube

Luther H. Soules III
LHSIII:gc
LS587/040
Enclosures

cc: Justices James P. Wallace
All Subcommittee Members
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FROM PAMELA M. GIBLIN

NEW RULE /754
OFFER OF JUDGMENT

At any time more than 10 days before the trial begins, a party

may serve upon the adverse party an offer of judgment, including costs

then accrued.  If within 10 days after the service of the offer the

adverse party serves written notice that the offer is accepted, either

party may then file the offer and notice of acceptance tosether with

proof of service thereof and thereupon the clerk shall enter judgment.

;

An offer not acceptéd shall be deemed withdrawn ;nd evidence thereof

is not admissible except in a proceeding to determine costs. If

the judgment finally obtained by the offeree is not more favorable

than the offer, the offeree must pay the costs and attorneys' fees

incurred after the making of the offer. Attorneys' fees will not be

awarded unless the court in its discretion determines that the losing

party did not act reasonably in refusing the offer. In making that

decision, the court may consider among other factors the differential

between the offer and the judgment and the importance of the issues

involved. The fact that an offer is ‘made but not accepted does not

preclude a subsequent offer. When' the liability of one party to

another has been determined by verdict or order or judgment, but

the amount or extent of the liability remains to be determined by

'further proceedings, either varty may make an offer of judgment, which

shall have the same effect as an offer made before trial if it is

served within a reasonable time not less than 10 days prior to the

commencement of hearings to determine the amount or extent of liabilit
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Trial Practice Series

after trial that they had entered into 2
private. unilateral agreement 1o apporuon
$10.000 of the settlement to wite's claim for

personal injurics and the temaining $35,000-

to husband's consortium claim. Thus, under
plaintitis” setoff method the non-settling de-
fendant would pav a $37.000 judgment,
while under defendant’s setoff method, its
liability would he $15,800. i
The non-ctiing detendant emphasized
the settiement s 1atlure to apportion the pro-
ceeds and plunuils’ failure to advise the
court and utner parties that the settlement
had been apportioned until after the jury
returned its verdict. Also, counsel for the
settling defendant testified that he had re-
fused 1o execute a post-verdict settlement
agreement apportioning the $45.000, and
would not have settled at all if plaintiffs had
insisted on an apportionment.
The trial court rejected plaintiffs’ unilat-
eral apportionment, and the Florida Su-
preme Court affirms. The court holds that
*a private unilateral agreement among sev-
eral plaintiffs to apportion funds paid by
one joint tort-feasor is not binding upon the
non-settling joint tort-feasors and the courts
in determining the claim of the non-settling
-joint-tortfeasors. Rather, an agreement to
_apportion the proceeds of a settlement
agreement must be found on the face of the
settlement agreement and agreed to by all
of the parties involved in the settlement.”
The supreme court condemns plaintiffs’
tactics, “Private unilateral agreements by
pliintiffs 1o divvy up the proceeds of a
general settlement are contrary to all con-
vepts of fairness. Private unilateral agree-
Tems to apportion settlement proceeds
;‘l‘"ﬂd often result in a windfall recovery.”
Sscifedofor cxample.,plaimiﬁ;’ allocation of
e 0 to husband’s consortium claim “re-
wultfs] in more than a $30.,000 windfall for
:h“‘b““d], a recovery about 900% greater
:‘)nn the damages the jury determined he
aould receive.” .
\cgl*i\:"c‘oun further observes that rights of
dveres lindﬂpon-set.thng_Jm_nt tortfeasors are
0 l:nll;x{c:ﬂﬁft.ed if plaintiffs are pe:'immed
ttlemen: ‘cohl‘lpp_orn'on the proceeds of a
For cxam lcan{r&mgﬁa general release.
s exposed lr:) - e .s«.}éhn_g defendant here
“eneettling dof r:gntn ution claim by the
e - endant as a result of a uni-
cary ;L?D?‘rflqnmz_:m_th:}t is “totally con-
“stes the ‘w‘- jury's findings on damages,
erdant w lurt. And the non-settling de-
. vuld be adversely affected if the

“Thvate unilateral a in i
: mlateral agreement resulted in in-
siased Lability, o

0-87179-486-1/87/$0+.50

“The only proper method of ensuring
against duplicate recoveries in an undiffer-
entiated lump sum settlement situation is to
set-off the total settlement funds against the
total jury award,” the court says. “If neces-
sary, the settlement can then be allocated
proportionally against the jury verdict for
each cause of action tried, thus preserving
the distinct nature of the separate claims.”
(Dionese v. City of West Palm Beach, Fla.
Sup.Ct., No. 68689, Adkins, J., 1/22/87)

TIMELINESS OF RULE 68 OFFERS—

Continuance extends time for determining
timeliness of offers of judgment under
Fed.R.Civ.P. 68; offers of judgment not ex-
pressly joint are tested independently against
each party’s ultimate liability.

Commercial property owners sued the
city and its contractor over an easement
dispute. On Nov. 30, 1984, the contractor
and the city offered settlements of $7,500
and $2.500, respectively, The offers were
not expressly joint, as plaintiffs seemed free
to accept or reject each offer independently.
Plaintiffs rejected both.

Trial was set for Dec. 10, 1984, but the
parties agreed to continue the trial to Dec.
12; the trial court concluded, however, that
defendants’ settlement offers were untimely,
reasoning that a last-minute continuance
should not extend the period for IRCP 68
offers. Plaintiffs ultimately recovered
$6,989 plus costs of $874. The contractor
was held liable, either individually or joint-
ly, for the entire amount.

Contractor appealed, arguing that the of-
fers were timely, and that in cases involving
multiple defendants, Idaho’s Rule 68 shouid
be read to compare collective offers—not
independent offers—with plaintiffs’ total re-
covery. The Idaho Court of Appeals agrees
that the offers were timely but decides that
where settlement offess are not expressly
joint, Rule 68 must be read to test the offer
from each party independently.

Under IRCP 68, identical to the federal
rule. an offer must be made more than 10
days “before the trial bégins.” Greenwood
v. Stevenson, 88 FRD 225 (DRI 1980),
which examined the question of when trial
*“begins” for purpases of Rule 68, held that
the “settlement-encouraging purpose of the
rule would best be served by selecting the
last possible point in time for cutting off
Rule 68 offers.™ .

Thus, the instant court decides, trial “be-
gins” under Greenwood “when the judge
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calls the proceedings to order and actually’

commences to hear the case, and not when
the jury was selected previous to that time.”

Here, the initial trial date was- continued
at the same time plaintiffs’ timeliness mo-
tion was decided. However, trial did’ not
begin until 12 days after the offer was
made. Applying its rule literally, and, in
accord with Greenwood, the court holds
that the Nov. 30 offers were timely.

Next, the court turns to the issuc of
whether, in cases involving multiple defen-
dants, Rule 68 should be read to compare
independent offers with a particular party’s
ultimate liability, or collective offers with
the total recovery. In rejecting the contrac-
tor's suggestion that offers should be com-
bined for purposes of Rule 68, the court
explains that ordinarily, a defendant should
not be permitted to point to the offers of
others for protection from prospective cost
recovery.

“Therefore, we believe Rule 68 should be
read to test the offer and recovery from
each party independently. Only if its own
offer exceeded its individual liability can
the particular defendant be said to have
made a fair offer. We believe this interpre-
tation will forward the rule’s policy of en-
couraging fair and reasonable settlement
offers by each party.”

_ But the court warns that the result would
be different had the defendants “expressly
made a joint, unapportioned offer of settle-
ment, which could only be accepted or re-
jected in total” by plaintiffs. In that case,
“the collective offers may properly be com-
pared to the total recovery,” it says, citing
Johnston v. Penrod Drilling Co. (CAS,
11/5/86, 2 BNA CivTrMan 511).

(Gilbert v. City of Caldwell, Idaho Ct.App.,
No. 15990, Waltes, C.J., 1/29/87)

Jury Deliberations & Verdict

INCONSISTENT VERDICTS— )

Where alleged inconsistencies in jury’s
verdict are **hardly plain,” trial court has no
independent duty to resolve inconsistencies
absent objection; doctrine of waiver thus
applies to party’s failure to object to alleged
inconsistencies before jury is discharged.

At defendant’s request, the trial court
submitted special interrogatories to the
jury, which returned a verdict against de-
fendant for $75.,000 in compensatory dam-

0-87179~486-1 87/$0+.50

ages and $75,000 in punitive damages. De-
fendant did not object to the jury’s answers.

On appeal, defendant argued that entry
of judgment was improper under Fed.R.
Civ.P. 49 because the jury’s answers were
inconsistent with each other and that at
least one answer was inconsistent with the
general verdict. For example, defendant ar-
gued that the award of punitive damages for
conspiracy to interfere with a contract was
inconsistent with the jury’s failure to award
compensatory damages on that claim.

The U.S. Court of Appeals for the Sev-
enth Circuit affirms, holding that a party
waives objections to alleged inconsistencies
by failing to raise them before the jury is
discharged, where the conflict is “‘hardly
plain.” :

The last sentence of Rule 49(b) states:

“When the answers [to the special interrog-
atories] are inconsistent with each other and
one or more is likewise inconsistent with the
general verdict, judgment shall not be en-
tered, but the court shall return the jury for
further consideration of its answers and ver-
dict or shall order a new trial.”
" The court notes that it has not had an-
opportunity to decide whether, in the con-
text of the last sentence of Rule 49(b), the
failure to object to alleged inconsistencies in
the special interrogatories is a waiver:

Several circuits hold that a party can
waive its objections to alleged inconsisten-
cies by failing to raise them before the jury
is discharged. Diamond Shamrock Corp. v.
Zinke & Trumbo, Lid., 791 F2d 1416
(CA10 1986); Skillin v. Kimball, 643 F2d
19 (CA1 1981); Stancill v. McKenzie Tank
Lines, Inc., 497 F2d 529 (CAS5 1974). The
Second Circuit has indicated that although
“a party’s failure to object carries some
weight in our analysis on appeal,” the trial

' judge has an independent responsibility to
resolve inconsistencies even where no objec-
tion is made. Schasfsma v. Morin Vermont
Corp., 802 F2d 629 (1986).

And the Sixth Circuit, in Waggoner v.
Mosti, 792 F2d 595 (1986), stated that a
district court had no authority to enter judg-
ment where answers to interrogatories were
inconsistent with one another and at least
one answer was also inconsistent with the
general verdict. But the court notes that
Waggoner did not discuss the requirement
of an objection.

In this case, the court observes that “at
some future date we might encounter a case
where the inconsistency in the special inter-
rogatories is so obvious that it would be
proper 10 hold that the trial judge had an
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AMERICAN BAR ASSOCIATION
SECTION OF ANTITRUST LAW

REPORT OF CIVIL PRACTICE AND PROCEDURE
COMMITTEE ON PROPOSALS RESPECTING
RULE 68, FEDERAL RULES OF CIVIL PROCEDURE*

I. INTRODUCTION

The Civil Practice and Procedure Committee has been asked to conduct
research and to prepare a recommendation for the Section of Antitrust
Law concerning proposals respecting Rule 68, Federal Rules of Civil
Procedure. The specific proposal which prompted this study is one by
the Section of Tort and Insurance Practice to amend Rule 68 in several
significant ways. This proposal is attached.

1I. RECOMMENDATIONS

The Civil Practice and Procedure Committee recommends that Rule
68 not be amended at this time. In making this recommendation, the
Committee -has concluded that the decision in Marek v. Chesny, 105 S.
Ct. 3012 (1985) should not seriously impede antitrust policies and that
it furthers the purpose of Rule 68, which is to encourage settlements.
The committee believes, however, that the TIPS proposal does have both
desirable and undesirable features which deserve comment.

II1. RULE 68

Rule 68 is entitled “Offer of Judgment.” It provides that, at any time
more than ten days before the trial, a defendant may make an offer to
allow judgment to be taken against him together with accrued costs. 1f
the offer is not accepted within ten days it is deemed withdrawn and if
the plaindff finally obtains a judgment less favorable than the offer the
plaintiff “must pay the costs incurred after the making of the offer.”
Traditionally, the term “costs” in Rule 68 has been interpreted as mean-
ing “taxable costs” as defined in 28 U.S.C. § 1920. Most authorities have

* The Council of the Section of Antitrust Law approved this report on January 26, 1987.
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704 ANTITRUST SECTION REPORT

determined that “costs™ in Rule 68 refers not only to plaintiff’s but also
defendant’s post-offer costs. See Crossman v. Marcoccio, 806 F.2d 329 (1st
Cir. 1986), slip opinion, p. 4. Since the parties’ taxable costs under this
interpretation are usually relatively limited in amount, the incentive to
employ Rule 68 has not been great.

IV. MAREK V. CHESNY—THE MAJORITY OPINION

Marek v. Chesny was a civil rights case in which the plaintiff sued police
officers for killing his son when answering a call. Prior to trial the de-
fendants made a Rule 68 offer of $100,000, which included accrued
costs and attorneys’ fees. The offer was not accepted and plaintff re-
covered only $60,000 in damages. It was stipulated that plaintiff’s pre-
offer accrued costs, including attorneys’ fees, amounted to $32,000. The
district court rejected plaintiff’s effort to recover $139,692 in attorneys’
fees and trial expenses which were incurred after the offer of judgment.
The Seventh Circuit reversed the district court, but the Supreme Court
reversed the Seventh Circuit. The Supreme Court held that plaintiff
could not recover his post-offer attorney's fees because (1) the civil rights
statute applicable to the case, 49 U.S.C. § 1988, provided that the court
in its discretion could award the “prevailing party” attorney’s fees “ ‘as
part of the costs,’” 105 S. Ct. at 3017, and (2) plaintiff’s attorney’s fees
were therefore “costs” within the meaning of Rule 68.

More broadly, the Court stated that:

[Alll costs properly awardable in an action are to be considered within
the scope of Rule 68 “costs.” Thus, absent Congressional expressions
to the contrary, where the underlying statute defines “costs” to include
attorney’s fees, we are satisfied such fees are to be included as costs for
purposes of Rule 68.

105 S. Ct. at 3017.

1]
V. JUSTICE BRENNAN'S DISSENT AND THE ISSUE OF
PLAINTIFF'S LIABILITY FOR DEFENDANT’S FEES

Concern has been raised over the suggestion in Justice Brennan’s
dissenting opinion in Marek that the decision will result in plaintiff’s
having to pay defendant’s post-offer attorney’s fees. The majority opin-
ion in Marek did not address this issue. \

Section 4 of the Clayton Act, 14 U.S.C. § 15, provides that a successful
antitrust plaintiff shall recover treble damages “and the cost of suit,
including a reasonable attorney’s fee.” 42 U.S.C. § 1988 provides that
in a civil rights action “the court, in its discretion, may allow the prevailing
party . . . a reasonable attorney’s fee as part of the costs.” This provision
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has been interpreted as permitting the allowance of atiorney’s fees to a
prevailing defendant only where “the trial court determines that the
plaintiff’s action was ‘frivolous, unreasonable, or without foundation.’”
Crossman, slip opinion, p. 7, citing Christiansburg Garment Co. v. EEOC,
434 U.S. 412, 421 (1978).

The majority in Marek referred to Section 4 of the Clayton Act as one
of 2 number of statutes that include “attorney’s fees as part of awardable

‘costs.’ ” 105 S. Ct. at 3017. Justice Brennan’s dissent also listed numerous
" statutes providing for attorney’s fees as part of costs, including Section
4 of the Clayton Act. He concluded that, in a case such as Marek, the
majority ruling would logically result in the plaintiff having to pay the
defendant’s post-offer attorney’s fees. 105 S. Ct. at 3023-24.

One reported case has since addressed that issue. Crossman v. Marcoccio,
108 F.R.D. 433 (D.R.I. 1985), aff'd in part, rev'd in port, 806 F.2d 329
(1st Cir. 1986). The district court held that a civil rights plaintiff was
liable for defendant’s attorney’s fees incurred after the rejected offer of
judgment. On December 9, 1986, however; the First Circuit reversed
this ruling. :

The First Circuit emphasized that the Supreme Court had limited the
scope of Rule 68 costs in such cases to those “properly awardable” under
the relevant statute. It decided that the defendants’ attorneys’ fees were
not properly awardable under 49 U.S.C. § 1988 because the statute
awards costs only to a “prevailing party” and limits recovery of attorney’s
fees by defendants to cases in which plaintiff’s claims are found to be
frivolous, unreasonable or without foundation.

The First Circuit held that the proper reading of the majority opinion
in Marek required that fees not be shifted, in order “to prevent Marek’s
chilling effect on the initiation of civil rights actions from attaining glacial
magnitude.” Slip opinion, p. 6. It further stated that) “because courts
may not properly award attorney’s fees to unsuccessful civil rights de-
fendants under section 1988, we hold that Rule 68 can never require
prevailing civil rights plaintiffs to pay defendants’ post-offer attorney’s
fees.” Slip opinion, p. 7.

VI. PROPOSALS TO CHANGE THE SITUATION
AFTER MAREK

As the opinion and dissent in Marek note, there have been numerous
studies and proposals made over many years with respect to Rule 68.
Apparently the Litigation Section is fiot currently pursuing any proposed
amendment to Rule 68 but has decided to support bills pending in
Congress which would overrule Marek. The Section of Tort and Insur-
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706 ANTITRUST SECTION REPORT

ance Practice has asked the Section of Antitrust Law to support its most
recent proposal, which is attached. The TIPS proposal overrules Marek,
makes Rule 68 usable by plaintiffs and defendants, and provides for a
penalty or sanction of three to seven times taxable costs for failing to
beat an offer of judgment. Attorneys’ fees are taken out of the definition,
of “costs.” : :

We have reviewed the TIPS proposal and have considered Marek and
other aspects of existing law and have concluded that Marek should not
be overturned and that Rule 68 should be kept. !

VII. BASES FOR RECOMMENDATIONS
A. No RuLE 68 CHANGE RECOMMENDED

" (1) We do not think it is likely that there will be full fee shifting under
Section 4 of the Clayton Act. While the reasoning of the district court
in Crossman might be read to support such fee shifting, the First Circuit’s
reversal squarely rejects any such reasoning. In any event, we think itis
premature to base a change in Rule 68 on such a concern at this time.

In contrast to Section 1988, under which a defendant can recover attor-
ney’s fees in limited circumstances, there is no basis in the antitrust laws
to presume a defendant is ever entitled to attorneys’ fees and the defini-
tion of costs to include fees in Section 4 of the Clayton Act applies only to
the costs of a successful plaintiff. An antitrust defendant’s attorney’s fees
would never be “properly awardable” costs under Section 4.

These conclusions are consistent with the legislative-history of Section
4 of the Clayton Act, the Advisory Committee’s Notes to Rule 68, and
case law discussing the issue of attorneys’ fee awards to defendants in
antitrust cases. None of these sources supports any expectation that
attorneys’ fees of defendants might be imposed upon plaintiffs in an
antitrust case as a result of Rule 68 or Marek v. Chesny.

Several courts have considered the issue of attorneys’ fee awards to
prevailing defendants in antitrust cases; none has awarded fees to a
defendant on the basis of any express or implied right to recover simply
because the defendant has prevailed. Byram Concretanks, Inc. v. Warren
Concrete Products Co., 374 F.2d 649, 651 (3d Cir. 1967), holds that “at-
torneys' fees may not be awarded to defendants in private antitrust
litigation,” even if the litigation is vexatious or oppressive. See also Juneau
Square v. First Wisconsin National Bank of Milwaukee, 435 F. Supp. 1307,
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1327 (E.D. Wis. 1977); Gillam v. A. Shyman, Inc., 205 F. Supp. 534, 535~
36 (D. Alaska 1962).' .

(2) Rule 68 has been part of the federal rules for 50 years. It was part
of the rules of various state courts for years before that. The basic concept
of shifting some of the financial risks and rewards of litigation as an
incentive to settlement has been a proper part of the scheme of federal
civil procedure and should be retained.

(8) Marek will have the effect of barring post-offer auorney’s fees to
a successful plaintiff who recovers an amount less than the amount of
the offer of judgment. This result is reasonable if one considers that
awards of attorney’s fees to plaintiffs under the antitrust laws are an
exception to the general rule against an award of fees.

B. COMMENTS ON TIPS ProrPoOSAL
1. Desirable Features

(a) In the context of the TIPS proposal two other changes make a
great deal of sense. They are:
Plaintiffs should be permitted to make offers of judgment.
The time period changes seem reasonable in view of questions about
the fairness of short limits. :

(b) The TIPS proposal contains a significant and laudable change in
Rule 68 that is noted offhandedly in the commentary. This change re-
verses the holding in Delta Air Lines, Inc. v. August, 450 U.S. 346 (1981),
that a defendant must lose, but not as badly as to exceed the offer, in
order to take advantage of Rule 68 The proposal would, sensibly, apply
Rule 68 as well when an offeror wins outright.

2. Undesirable Features

(a) We think the flexible approach of Rule 68 as established in Marek
is more sensible than the arbitrary multiplier of costs reflected in the
TIPS proposal. The M arek method reflects much better the actual hard-
ships imposed by an unreasonable rejection of a settlement offer, and
the arbitrary three to seven multiplier in the TIPS proposal causes some
peculiar results depending on how and why costs were incurred in case

! Despite these authorities, there is a possibility that attorney'’s fees might be available
10 a defendant under the inherent powers of a federal district court 10 impose sanctions
for the filing of frivolous or vexatious litigation. In Dreiling v. Peugeot Motors of America,
Inc., 768 F.2d 1159 (10th Cir. 1985), the court awarded fees and costs to the defendant
assanctions under 28 US.C. § 1927 without reference toany antitrust policy considerations.
The specific findings as 10 vexatiousness and bad faith were quite strong. See also Alyeska
Pipeline Serv. Co. v. The Wilderness Soc’y, 421 U.S. 240, 258-59 (1975).
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preparation. In addition, the TIPS proposal sets no standards for ap-
plication of the multiplier. ‘

(b) The TIPS proposal does not spell out reasons for exempting certain
cases from the operation of Rule 68. As long as defendants are not
allowed to recover attorney’s fees, we think, but of course are not sure,
that the sanctions of Rule 68 are not so substantial as to reduce access
to the courts.

Submitted this 16th day of January 1987.

James L. Magee
Daniel 1. Booker
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APPENDIX

AMERICAN BAR ASSOCIATION
SECTION OF TORT AND INSURANCE PRACTICE
REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

BE IT RESOLVED, That the American Bar Assoclation recommends
that Rule 68 of the Federal Rules of Civil Procedure be amended
as follows:

OFFERS OF SETTLEMENT

a. Service. At any time more than 60 days after service
of the summons and complaint upon & party but not less than 60
days before trial, any party may serve upon any adverse party
or parties (but shall not file with the court) a written offer,
denominated as an offer under this Rule, to settle a claim for
the money, property or other relief specified in the offer, and
to enter into a stipulation dismissing the claim or allowing
judgment to be entered according to the terms of the offer.

b. Time For Acceptance. The offer shall remain open
for 45 days unless sooner withdrawn by a writing served on the
offeree before the offer is accepted by the offeree. An offer

that is neither withdrawn nor accepted within 45 days shall be
deemed rejected.

c. Subseguent Offers; Admissibility. = The fact that an
offer is made DUt not accepted does not preclude a subsequent
offer. Evidence of an offer is not admissible for any purpose

except in proceedings to enforce a settlement, execute upon a
judgment or determine sanctions or costs under these Rules.

d. Exemptions. At any time before judgment is entered,
upon its own motiom or upon motion of any party, the courts
upon express findings may exempt from this Rule any case or
count that presents novel and important questions of law or
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fact or that presents issues substantially affecting
non-parties. If a case or count is exempted from this Rule,
all past and pending offers made by any party under the Rule
shall be void and of no effect. ’

e. Sanctions for Rejections. (1) 1f an offer is
rejected and the judgment finally entered (exclusive of
post-offer costs, expenses, and attorneys' fees) appears not
more favorable to the offeree than the rejected offer, the
offeror may file the offer with the court (together with a bill
of costs incurred after the making of the offer) in support of
a motion for sanctions pursuant to this Rule.

(2) 1If the court finds that the judgment finally entered is
not more favorable to the offeree than the rejected offer, the
offeree shall not recover any costs taxable under 28 U.S.C.
Section 1920 incurred after the date the offer was made, and
the court shall order the offeree or his attorney or both to
pay the offeror a sum certain of money no less than three times
the costs taxable under 28 U.S.C. Section 1920 (excluding
attorneys' fees and expert witnesses' fees), and no greater
than seven times such costs, incurred by the offeror after the
date the offer was made, unless the court upon express findings
‘concludes that the imposition of such sanction would be
manifestly unjust.

£. Bifurcated Proceedings. When the liability of one
party to another has been determined by verdict, order, or
judgment, but the amount or extent of the liability remains to
be determined by further proceedings, the party adjudged liable
may make an offer of settlement that shall have the same effect
as an offer made before trial if it is served not less than 60
days before the actual commencement of further proceedings. 1f
an offer is served less than 60 days before the anticipated
commencement of further proceedings, the court may upon motion
order a continuance to allow a timely response before the
commencement of further proceedings. '

REPORT

The express purpose of Rule 68 when adopted in 1938 was to
promote settlements. Since then there have been minor
amendments, but the Rule is seldom used by parties; and thus
has not achieved its original goal of encouraging resolution of
cases. Although much has been written on why Rule 68 is not
effective, in the last analysis, it "lacks teeth" in its
sanction provisions since the "costs incurred after the making
of an offer' are usually insignificant compared to the dollar
amount at issue, Moreover, the Rule is available only to
defendants and not plaintiffs.
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The urge to amend the Rule has recently been given greater
impetus by the decision in Marek v. Chesny, 105 S.Ct. 3012
(1985), which awarded attorneys’ Iees as Teosts.”

Many commentators have discussed the philosophical and
practical issues involved in providing the Rule some bite and
in maintaining judicial discretion for its implementation. It
is felt the presently proposed amendment balances these two
competing goals by incorporating the established law relating
to taxable costs as a base and by also giving a court :
discretion to exempt the application of the Rule ''upon express
findings," and further discretion as to the multiplier to be
used (between 3 and 7 times taxable costs).

(a) Service. This section expands the applicability of
the Rule £o allow an initial offer to be made by any party,
whether making or defending against the clalm under which the
offer is made. In cases with multiple parties or multiple
claims, the revised Rule comtemplates that an offer may be made
as to any of the claims or parties in any combination.

However, no defending party may be served with an offer until
at least 60 days after service of the summons and complaint on
that party. The triggering act is necessarily service of the
pleadings not the filing of the complaint, since the latter may
precede the former by as much as 120 days uander the Rules. The
60 day period is specifically intended to afford the defendant
an opportunity to come to grips with the matter so that it may
make an informed response to the offer of judgment. The
proposed Rule would also require a defending party intending to
serve an offer upon a complaining party to wait at least 60
days after the adverse party's complaint or claim is served
upon it before serving an offer on the complaining party.

Since defendants under some circumstances have up to 60 days
after service of a complaint in which to file an answer or
other responsive pleading, this would prevent a defendant's
offer being submitted before its answer so that the complainant
would be forced to respond before being able to evaluate the
legal and factual position taken by the defending ‘parcy in its
responsive pleading. The revision specifically requires the
offer to be in writing, and denominated as an offer under this
Rule, to prevent collateral litigation over whether a rejected
offer of settlement should bring into play the sanctions
contemplated by the Rule. Further, the revision does not
restrict the offeror to an offer to allow judgment to be taken
against it, but provides that the offer may be one to dismiss
the claim or allow any other form of judgment to be entered
according to the terms of the offer. Since the parties of
their own accord have no power to either dismiss the claim or
enter judgment, the rule specifically provides that regardless
of the form of final disposition of the claim, the parties’
agreement formed by acceptance of the offer shall conslst of a
stipulation, subject to the enforcement power of the court.

00000275



712 ANTITRUST Ssci'mN REPORT

(b) Time For Acceptance. The 45 day period in which
the offerce may make a response before the offer is withdrawn
or automatically deemed rejected is intended to represent an
interweaving of the needs of defendants, particularly where
insurance companies are involved, and of plaintiffs in
multiparty situations such as mass torts or class actious, to
undertake a review of the matter and make a response, with the
parallel need of all parties to have time upon rejection of aw
offer to prepare the case for trial. Regardless of other time
factors, all parties should have at least 15 days in which to
undertake trial preparation after an offer expires or has been
rejected.

(¢) Subsequent Offers; Admissibility. The first seatence
of this sectiom tracks the existing language of the Rule. The
second sentence parallels the existing language but specifies
additional proceedings in which the making of an offer may be
admissible in evidence. ' Under the language of the existing
Rule, a court could be hamstrung in efforts to enforce a
settlement or execute upon a judgment entered pursuant to this
Rule. The revised Rule does not specify that such evidence is
admissible; it simply enlarges the exception provided to the
general rule that evidence of an offer is not admissible,
requiring the court to make the final determination of

- admissibility of particular evidence in a particular proceeding.

(d) Exemptions. The language of this section is new.
This sectIon allows the court upon express findings to exempt
certain individual cases from the operation of this Rule. It
is contemplated that the discretion granted the court by this
section will be exercised sparingly, with each .case or count
examined individually to determine if it presents novel and
important questions of law or fact or presents issues
substantially affecting non-parties. This sectlon is not
intended to act as a& blanket exemption of any category of
action, such as class actions or derivative actions, from the
operation of the Rule.

(e) Sanctions for Re%ection. The reference to '"judgment
finally obtained by the orleree in the former Rule is changed
to "judgment finally entered" to make clear that the Rule
continues to apply if the offeree has been denied any relief,
specifically overturning Delta Airlines, Inc., V. August, 450
U.S. 346 (1981). This section parallels the fanguage of the
existing Rule but provides that the amount of the sanction
shall be in a range three to seven times that contemplated by
the present Rule. The trigger eriterion remains the same, with
sanctions to be imposed automatically in the event the offeree
obtains a less favorable result. The revised Rule provides,
however, that the court does not impose sanctions on its own
motion, but only upon motion of an offeror for sanctions
pursuant to this Rule. This obviates the necessity of the
court's making a determination of whether the relief taken was
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more or less favorable than the offer where the question is a
close one; it is contemplated that where the litigation costs
for this collateral issue (in cases where other than a money
judgment was sought) would exceed the available sanction, an
offeror may choose not to pursue a motion. The court is
required to make specific findings of fact upon such a motion
if ‘made, and if it finds that sanctions are triggered, the
court's discretion in imposition of the sanction.is limited to
the range of three to seven times taxable costs, specifically’
excluding attorneys' and expert witnesses' fees from the term
epsts.! This specifically overturns Marek v. Chesni, 105
s.Ct. 3012 (1985), while preserving eac party's encitlement to
attorneys' fees if provision for award of fees is made by any
statute. The intent of the enhanced sanctions over that in the
existing Rule is to provide a greater incentive than that
provided by the existing Rule to both make and accept offers of
Settlement under the Rule, while preserving the relative
certainty and ease of determination achieved by using a
gultiple of taxable costs as the measure of the sanction. In
exercising its discretion within the range of allowable
sanctions, the court may conslder any facts or circumstances
that would either mitigate or aggravate the amount of
appropriate sanction in a particular case, and no attempt is
made in the revised Rule to limit the areas into which the
court may inquire in making this determination,

(£) Bifurcated Proceedings. This section tracks the
existing Tanguage of the Ruie, changing the time limits for
offer and acceptance in a bifurcated proceeding to those which
generally apply under the revised Rule. The revision adds
Tanguage specifically acknowledging that the court has
discretion to grant a continuance to allow a timely response if
a late offer is served, but it is contemplated that this
discretion will be sparingly exercised and only in
circumstances where the time interval between entry of the
verdict, order, or judgment of liability and anticipated
commencement of further proceedings is so short as not to allow
the normal sequence of 45 days in which to contemplate the
offer, followed by at least 15 days to prepare for trial as
generally contemplated by the Rule. Again, the court may
eonsider all relevant facts and circumstances in determining
whether to allow a late offer to be made and to require a
response, although under no circumstances should the deadline
for a response be less than 15 days before commencement of
further proceedings.

Where a claim or count is concluded by settlement outside the
framework of this Rule, even after rejection of a prior offer
under the Rule and regardless of the stage of proceedings, it
is clear that no sanctions under this Rule should apply. The
avowed purpose of the Rule is to promote settlement; and the

parties having reached an agreement to conclude the action as
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to any count or claim may be presumed to have taken in to
account all of the vested or inchoate rights-and obligations .,
concerning the subject matter which they would surrender by
entering a settlement. The parties may well, however,
negotiate a settlement factoring in the amount of sanctions to
be received if the cause were to proceed to final judgment.

Respectfully submitted,

T. Richard Kennedy

Chairperson
Section of Tort and Insurance Practice

03741

August, 1936
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General Information Form

To Be Appended to Reports with Recommendations

Ne.
(LeaVe Blank)
Submitting Entity: Section of Tort and Insurance Practice
Submitted By: T. Richard Kennedy )
Chairperson, Section of Tort and Insurance
Practice :

1. Summary of Recommendation(s).

The proposed revised rule changes the time periods,
provides that any party may file an offer, allows the
court to exempt certain cases or counts, and increase the
sanction for rejection to a range between three and seven
times the taxable cost exclusive of attorneys' and expert
witnesses' fees.

2. Approval by Submitting Entity.

This recommendation was approved by the Section of Tort
angslnsurance Practice at its Council meeting in May,
1986.

3. Background.

The Association does not currently have a position on
this matter. At the February, 1986 Midyear meeting, the
Sections of Tort and Insurance Practice and Litigation
co-sponsored a recommendation to oppose the amendment to
Federal Rule of Civil Procedure 68 as currently proposed
by the Judicial Conference Advisory Committee on the
Federal Rules of Civil Procedure. The House deferred
action, requesting the Sections develop an alternative
proposal to overcome the objections which caused the
opposition.

4., Need for Action at This Meeting.

The Committee on Rules and Procedure of the Judicial
Conference of the United States has been considering this
proposed amendment for several months, and the statement
of a position by the Association at this time would be
extremely helpful to them in their continuing
deliberations.
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Status of Legislation.

There are currently bills pending in both the House and
Senate which would determine whether attorneys' fees
would be included in the sanctions for rejection of a
settlement offer. Two blills under consideration in the
House address whether Marek v. Chesny should be
specifically incorporated into Rule 68 or overturned, and
a similar issue is pending in the Senate as part of a
proposed amendment to the Danforth product liability bill,

Financial Information.

No funds will be required.

Conflict of Interest.

None.

Referrals.

Copies of this report with recommendations will be
circulated to all Sections and Divisions prior to the
1986 Annual Meeting.

Contact Person. (Prior to meeting)

William E. Rapp

211 South Broad Street
Philadelphia, Pennsylvania 19107
215/875-4089

10. Countact Person. (Who will present the report to the House)

Donald M. Haskell

Suite 1800

11 South LaSalle Street
Chicago, Illinois 60603
312/781-9393
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105 SUPREME COURT REPORTER

Jeffrey MAREK, Thomas Wadycki and
~ Lawrence Rhode, Petitioners :

A S

Alfred W. CHESNY, Individually ana
as Administrator of_ the Estate of
Steven Chesney, Deceased.

'No. 83-1437.

Argued Dec. 5, 1984.
Decided June 27, 1985.

Plaintiff brought motion for additur to
judgment and for award of attorney fees in
his civil rights action based on the allegedly
unlawful fatal shooting of his som, and
defendants moved for judgment n.o.v. and
award of attorney fees. The United States
District Court for the Northern District of
Tllinois, Milton I. Shadur, J., 547 F.Supp..
542, declined to award plaintiff costs, in-
cluding attorney fees, incurred after an
offer of judgment. » On appeal, the Court of
Appeals for the Seventh Circuit, 720 F.2d
474, reversed in part, and certiorari was
granted. The Supreme Court, Chief Jus-
tice Burger, held that police officer defend-
ants were not liable for attorney fees in-
curred by plaintiff after officers’ pretrial
offer of settlement, where plaintiff recov-
ered judgment less than offer.

- Reversed.

| Justices Powell and Rehnquist filed'
concurring opinions.

* Justice Brennan filed a dissenting opin-
jon in which Justices Marshall and Black-

mun joined. -
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1. Federal Civil Procedure 2725
Rule {Fed.Rules Civ.Proc.Rule 68, 28

US.C.A] shifting to plaintiff all “costs!’.

incurred subsequent to offer of jut_igmex;t

not exceeded by ultimate recovery at trial

does not require that defendant's offer

itemize respective amounts being tendered -

for settlement of underlying substantive
claim and for costs. o

2. Federal Civil Procedure ¢=2725
Postoffer costs merely offset part of
expense of continuing litigation to trial,
and should not be included in calculus of
rule [Fed.Rules Civ.Proc.Rule 68, 28 US.
C.A] shifting to plaintiff all “costs” 'in-
curred subsequent to offer of judgment not
exceeded by ultimate recovery at trial.

. 8. Federal Civil Procedure &=27125

Where underlying statute defines
“oosts” to include attorney fees, such fees

are to be included as costs for purposes of
rule [Fed.Rules Civ.Proc.Rule 68, 28 US..

C.A] shifting to plaintiff all “costs” in-
curred subsequent to offer of judgment not
exceeded by ultimate recovery at trial.

4. Federal Civil Procedure 2725

Term “costs” in rule [Fed.Rules Civ.
Proc.Rule 68, 28 U.S.C.A.] shifting to plain-
tiff all costs incurred subsequent to offer
of judgment not exceeded by ultimate re-
covery at trial includes attorney fees
awardable under 42 US.C.A. § 1988.

See publication Words and Phrases °
for other judicial constructions and
definitions. -

5. Federal Civil Procedure 6=2725

Police officer defendants in action un-
der 42 US.C.A. § 1983 were not liable for
attorney fees incurred by plaintiff after
officers’ pretrial offer of settlement,
where plaintiff recovered judgment less
than offer. Fed.Rules Civ.Proc.Rule 68, 28
US.C.A; 42 US.C.A. § 1988.

* The .syllabﬁs constitutes no part of the opinion
of the Court but has been prepared by the Re-
porter of Decisions for the convenience of the

.- Syllabus *-
Petitiofier police-officers, in answering'
a call on a domestic disturbance, shot and

" killed respondent’s adult son. Respondent,

in his own behalf and-as administrator of
his' son’s estate, filed suit against petition-

‘ers in Federal District Court under 42

U.S.C: § 1983 and state-tort law. Prior to
trial, petitioners made a .timely offer -of
settlement of $100,000, expressly including
accrued costs and attorney’s fees, but -re-
spondent did .not accept the. offer. The
case went to trial and respondent was
awarded $5,000 on the statelaw claim,
$52,000 for the § 1983 violation, and '$3,000
in - punitive damages. . Respondent then
filed a request for attorney’s fees under 42
U.S.C. § 1988, which provides that a pre-
vailing party in a § 1983 action may be
awarded attorney’s fees “as part of the
costs.” The claimed attorney’s fees includ-
ed fees for work performed subsequent to
the settlement offer. The District Court
declined to award these latter fees pursu-
ant to Federal Rule of Civil Procedure 68,
which provides that if a timely pretrial
offer of settlement is not accepted and “the
judgment finally obtained by the offeree is
not more favorable than the offer, the of-
feree must pay the costs incurred after the
making of the offer.”. The Court of Ap-
peals reversed. N
Held: Petitioners are not liable for the
attorney’s fees incurred by respondent af-
ter petitioners’ offer of settlement. Pp.
3015-3018. ’ '

" (a) Petitioners’ offer was valid under
Rule 68. The Rule does not require that a
defendant’s offer itemize the respective
amounts being tendered for settlement of
the underlying substantive claim and for
costs. ‘The drafters’ concern was not so
much with the particular components  of
offers, but with the judgments to be al-
lowed against defendants. Whether or not
the offer recites that costs are included or-
specifies an amount for costs, the offer has

‘reader. See United States v. Detroit Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.2d

499. .
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allowed judgment to be entered against the

defendant both for damages caused. by the
challenged conduct and for costs. This
" construction of Rule 68 furthers its objec:
tive of encouraging settlements. . Pp. 3015~
3016. L o

. (b) In view of the-Rule 68 ‘drafters’
awareness of the various federal statutes,
which, as an exception to the “American
Rule,” authorize an award of attorney’s
fees to prevailing parties as part of the
costs in particular cases, the most reason-
able inference is that the term “costs” in
the Rule was intended to refer to all costs
properly awardable under the relevant sub-
stantive statute. Thus, where the underly-

ing statute defines “sosts” to include attor- -

ney’s fees, such fees are to be included as
costs for purposes of Rule 68. Here,
where § 1988 expressly includes attorney’s
fees as “costs” available to a prevailing

plaintiff in a § 1983 suit, such fees are -

subject to the cost-shifting provisien of
Rule 68. Rather than “cutting against the
grain” of § 1988, applying Rule 68 in the
context of a § 1983 action is consistent
with § 1988’s policies and objectives of en-
couraging plaintiffs to bring meritorious
civil rights suits; Rule 68 simply encour-
ages settlements. Pp. 3016-3018. '
720 F.2d 474 (CAT 1983), reversed.

" Donald G. Peterson, Chicago, Til, for pe-
titioners. . »
Jerrold J. Ganzfried, Washington, D.C.,
for the United States as amicus curiae, by
special order of the Court.
Vietor J. Stone, Champaign, Ill, for re-
spondent.

Chief Justice BURGER delivered the
opinion of the Court.

We granted certiorari to decide whether
attorney’s fees incurred by a plaintiff sub-
sequent to an offer of settlement under
Federal Rule of Civil Procedure 68 must be

1. The District Court refused to shift to respon-
dent any costs accrued by petitioners. Petition-

~“Petitioners, - three police officers, in an

105 SUPREME COURT REPORTER

paid by- the defendant under 42 us.ch
§ 1988, when the plaintiff recoversa judg-

.ment less than the offer. -

I_I.,» :

swering a call on a domestic disturbané’é’é

shot and killed respondent’s adult son. Re-

* spondent, in his own behalf and as adminis®

trator of his son’s estate, filed suit against.
the officers in the United States District
Court under 42 U.S.C. § 1983 and state
tort law. s T
Prior to trial, petitioners made a timely.
offer of settlement “for a sum, including,
costs now accrued and attorney’s fees, of
ONE HUNDRED THOUSAND ($100,000)
DOLLARS.” Respondent did-not accept
the offer. The case went to trial and re-
spondent was awarded $5,000 on the state-
law “wrongful death” claim, $52,000 for
the § 1983 violation, and $3,000 in punitive
damages. . ’ )

Respondent filed a request for $171,-
692.47 in costs, including attorney’s fees..
This amount included costs incurred after
the settlement offer. Petitioners opposed
the claim for post-offer costs, relying on
Federal Rule of Civil Procedure 68, which
shifts to the plaintiff all “costs” incurred
subsequent to an offer of judgment not
exceeded by the ultimate recovery at trial.

 Petitioners argued that attorney’s fees are

part of the “costs” covered by Rule 68.
The District Court agreed with petitioners’
and declined to award respondent “costs,
including attorney’s fees, incurred after the
offer of judgment.” 547 F.Supp. 542, 547
(ND 111.1982). The parties subsequently
agreed that $32,000- fairly represented the
allowable costs, including attorney’s fees,
accrued prior to petitioner’s offer of settle-
ment.! Respondent appealed the denial of
post-offer costs. - :

- The Court of Appeals reversed. 720 F.2d
474 (CAT 1983): The court rejected what it

ers do not contest that ruling.
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termed the “rather mechanical linking up
of Rule 68 and section 1988.” Id., at 478.

It stated that the District Court’s readmg-
of Rule 68 and § 1988, while “in a sense

logical,” would put civil rights plamtszs
and counsel in a_“predicament” that “cuts
against the grain of section 1988.”" Id,;at
478, 479. Plaintiffs’ attorneys, the court
reasoned, would be forced to “think very
hard” before rejecting even an inadequate
offer, and would be deterred from bringing
good faith actions because of the prospect
of losing the right toattorney’s fees if a
settlement offer more favorable than the
ultimate recovery were rejected. Id., at
478-479. The court concluded that “[t]he
legislators who enacted section 1988 would
not have wanted its effectiveness blunted
because of a little known rule of co

Id., at 479.

We granted certiorari, 466 U.S, —; 104
S.Ct. 2149, 80 L.Ed.2d 536. We reverse.

II

Rule 68 provides that if a timely pretrial
offer of settlement is not accepted and “the
judgment finally obtained by the offeree is
not more favorable than the offer, the of-
feree must pay the costs incurred after

the making of the offer.” Fed.Rule Civ.’

Proc. 68 (emphasis added). The plain. pur-
pose of Rule 68 is to encourage settlement
and avoid litigation. Advisory Committee
Note on Rules of Civil Procedure, Report
of Proposed Amendments, 5 F.R.D. 433,

483 n. 1 (1946); Delta Air Lines, Inc. v.

August, 450 U.S. 346, 352, 101 S.Ct. 1146,
1150, 67 L.Ed.2d 287 (1981)." The Rule
prompts both parties to 2 suit to evaluate
the risks and costs of litigation, and to
balance them against the likelihood of suc-
cess upon trial on the merits. This case
requires us to decide whether the offer in
this case was a proper one under Rule 68,
and whether the term ‘“‘costs” as used in
Rule 68 includes attorney’s fees awardable
under 42 U.S.C. § 1988. g

A

The first question we address is whether
petitioners’ offer was valid under Rule 68.

Respondent contends that the offer-was in-

- valid because it- lumped petitioners’ propos-

al for damages with their proposal for
costs. Respondent argues’ that .Rule 68.
teqmres that an offer must separately re-
dite the amount that the defendant is offer- .
ing in settlement of the substantive claim
and the amount he is offering to cover-
accrued costs. Only if the offer is bifurcat-
ed, he contends, so that it is-‘clear how-
much the defendant is offering. for the
substantive claim, can a plaintiff possibly
assess whether it would be wise to accept
the offer. - He apparently bases this argu-
ment on the language of the Rule provid-
ing that.the defendant “may serve upon:
the adverse party an offer to allow judg-.
ment to be taken against him for the mon-

- ey or property or to the effect specified in

his offer, with costs then wccrued. ” (em-
phasxs added) -

[I] The Court of Appeals re]ected re-
spondent’s claim, holding that “an offer of
the money or property or to the speclfxed
effect is, by force of the rule itself, ‘with'—
that is, plus ‘costs then accrued,’ whatever.
the amount of those costs is.”.. 720 F.2d, at
476. . We, too, ‘reject respondent’s argu-
ment. We do not read Rule 68 to require
that a defendant’s offer itemize the respec-.
tive amounts being tendered for settlement
of the underlymg substantlve claun a.nd for
costs ! A

The crmcal feature of thls portmn of the
Rule is that the offer be one that allows
judgment to be taken against the defend-
ant for both the damages caused by the
challenged conduct and the costs then
accrued. In other words, the drafters’.
concern was not so much with the particu-
lar components. of offers, but with the
judgments to be allowed against defend-
ants. . If an offer recites that costs are
included or specifies an amount for costs,
and the plaintiff accepts the offer, the
judgment will necessarily include costs; if
the offer does not state that costs are
included and an amount for costs is not
specified, the court will be obliged by the
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terms of the Rule to include in its judgment
an additional amount which in its discre-
tion, see Delta Air Lines, Inc. v. August,

supra 450 U.S., at 362, 365, 101 S.Ct., at’
1153, 1156 (POWELL, J., concurring), ‘it -

determines to be: sufficient to cover the
costs. In either case, however, the. offer
has ‘allowed judgment to be entered
against the defendant both for damages
caused by the challenged conduct and for
costs. Accordingly, it is immaterial wheth-
er the offer recites that costs are included,
whether it specifies the amount the defend-
ant is allowing for costs, or for that matter,
whether it refers to costs at all. . As long
as the offer does not implicitly or explicitly
provide that the judgment not include
costs, a timely offer will be valid.

This construction of the Rule best fur-

thers the objective of the Rule, which is to
encourage settlements. If defendants are
not allowed to make lump sum offers that
would, if accepted, represent their total
liability, they would understandably be re-
luctant to make settlement offers. As the
Court of Appeals observed, “many a de-

fendant would be unwilling to make a bind-

ing settlement offer on terms that left it
exposed to liability for attorney’s fees in
whatever amount the court might fix on
motion of the plamtxff ? 720 F.2d, at 477.

Contrary to respondent’s suggestxon,
reading the Rule in this way does not frus-
trate plaintiffs’ efforts to determine wheth-
er defendants’ offers are adequate. At the
time an offer is made, the plaintiff knows
the amount in damages caused by the chal-
lenged conduct. The plaintiff also knows,
or can ascertain, the costs then accrued. A
reasonable determination whether to accept
the offer can be made by simply adding
these two figures and comparing the sum
to the amount offered. Respondent is
troubled that a plaintiff will not know
whether the offer on the substantive claim
would be exceeded at trial, but this is so

whenever an offer of séttlement is made.:

In any event, requiring itemization of dam-
ages separate from costs would not in any
way help plaintiffs know in advance wheth-

105 SUPREME COURT REPORTER

er the judgment at trial will exceed 2 e
fendant’s ‘offer, )

[2] Cunously, respondent also main-

tains that petitioner’s settlement offer did

not exceed the judgment obta.med by re-.
spondent. In this regard, respondent notesf

"that the $100,000 offer is not as great as.

the sum.of the $60,000 in damages, $32,000.
in pre-offer costs, and $139,692.47 in.
claimed post-offer costs. This argument.
assumes, “however, that post—offer costs.

should be included in the comparison. The:
Court of Appeals correctly recognized that

post-offer costs merely offset part of the.’
expense of continuing the litigation to trial, '
and should not be included in the calculus.»

Id., at 476.

B

The second question we address is
whether the term “costs” in Rule 68 in-
cludes attorney’s fees awardable under 42
US.C. § 1988. By the time the Federal
Rules of Civil Procedure were adopted in
1938, federal statutes had authorized and
defined awards of costs to prevailing par-
ties for more than 85 years. See Act of
Feb. 26, 1853, 10 Stat. 161; see generally.
Alyeska 'Pipeline Service Co. v. Wilder-
ness Society, 421 U.S. 240, 95 S. Ct. 1612,
44 LEd.2d 141 (1975). Unlike in England,
such “costs” generally had not included
attorney’s fees; under the ‘“American
Rule,” each party had been required to
bear its own attorney’s fees. The “Ameri-
can Rule” as applied in federal courts, how-
ever, had become subject to certain excep-
tions by the late 1930’s. Some of these
exceptions had evolved as a product of the -
“inherent power in the courts to allow at-
torney’s fees in particular situations.”
Alyeska, supra, at 259, 95 S.Ct., at 1622.
But most of the exceptions were found in
federal statutes that directed courts to
award attorney’s fees as part of costs in
particular cases. 421 U.S., at 260-262, 95
S.Ct., at 1623..

Section 407 of the Communications Act
of 1934, for example, provided in relevant
part that, “[i]f the petitioner shall finally
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prevail, he shall be allowed 2 reasonable
attorney’s fee, to be taxed and collected as
a part of the costs of the suit.” " -47 U.S.C.

§ 407. There was identical language in

Section 3(p) of the Railway Labor Act,.45
US.C. § 153(p) (1934 ed.). Section 40 of
the Copyright Act of 1909, 17 U.S.C. § 40
(1934 ed.), allowed a court to “award to the
prevailing party a reasonable attorney's
fee as part of the costs.” - And other stat-
utes contained similar provisions that in-
cluded attorney’s fees as part of awardable
“costs.” See, e.g., the Clayton Act, 15
U.S.C. § 15(1934 ed.); the Securities Act of
1933, 15 US.C. § TTkle) (1984 ed); the
Securities Exchange Act of 1934, 15 U.S.C.
§§ 78i(e), 78r(a) (1934 ed.). .

The authors of Federal Rule of Civil Pro—
cedure 68 were fully aware of these excep-
tions to the American Rule. The Advisory
Committee’s Note to Rule 54(d) contains an
extensive list of the federal statutes which
allowed for costs in particular cases; of the
25 “statutes as to costs” set forth in the
final paragraph of the Note, no fewer than
11 allowed for attorney’s fees as part of
costs. Against this background of varying
definitions of “costs,” the drafters of Rule
68 did not define the term; nor is there any
explanation whatever as to its intended
meaning in the history of the Rule.

[3] In this setting, given the importance
of “costs” to the Rule, it is very unlikely
that this omission was mere oversight; on
the contrary, the most reasonable inference
is that the term “costs” in Rule 68 was
intended to refer to all costs “properly
awardable under the relevant substantive
statute or other authority. In other words,
all costs properly awardable in an action
are to be considered within the scope of
Rule 68 “costs.” Thus, absent Congres-
sional expressions to the contrary, where

2. Respondents suggest that Roadway Express,
Inc. v. Piper, 447 US. 752, 100 S.Ct. 2455, 65
L.Ed.2d 488 (1980), requires a different result.
Roadway Express, however, is not relevant to
our decision today. In Roadway, attorney's fees
were sought as part of costs under 28 US.C.
§ 1927, which allows the imposition of costs as
a penaity on attorneys for vexatiously multiply-

3017

the underlying statute defines “costs”. to
include attorney’s fees, we are.satisfied -
such fees. are to be. included as- costs for
purposes of Rule 68. See, eg., Fulps v. -
City of Springfield_Tenn., 715 F.2d 1088,
1091-1095 (CA6 1983); Waters v. Heu-

-blein, Inc., 485 F.Supp. 110, 118-117 (ND

Cal.1979); Scheriff v.- Beck, 452 F.Supp..

1254, 12591260 (D Colo.1978). . See also

Delta Air Lines Inc. v. August, 450 US.,
at 362-363, 101 S.Ct., at 1155—1156 (1981)
(POWELL, J., concumng) ol g

[4] Here, respondents sued under 42
US.C. § 1983. Pursuant to the, Civil
Rights Attorney's Fees Awards Act of

1976, 42 U.S.C. § 1988, a prevailing party -

in a2 § 1983 action may be awarded attor-
ney’s fees “as part of the costs.” Since
Congress .expressly included attorney’s
fees as “costs” available to a plaintiff in a -
§ 1983 suit, such fees are subject to the
cost-shifting provision of Rule 68.. This

_“plain meaning” interpretation of the inter-

play between Rule 68 and §.1988 is the
only construction that gives meaning to
each word in both Rule 68 and § 1988.2

: Unlike the Court of Appeals, we do not
believe that this “plain meaning” construc-
tion of the statute and the Rule will frus- .
trate Congress’ objective in § 1988 of en-
suring that civil rights plaintiffs obtain “ef- -
fective access to the judicial .process.”
Hensley v. Eckerhart, 461 U.S. 424, 429,
103 S.Ct. 1933, 1937, 76 L.Ed.2d 40 (1983),
quoting H.R. Rep No. 94-1558, p. 1 (1976)..
Merely-subjecting civil rights plaintiffs to
the settlement provision of Rule 68 does
not curtail their access to the courts, or
significantly deter them from bringing suit.
Application of Rule 68 will serve as a disin-
centive for the plaintiff’s attorney to con-
tinue litigation after the defendant makes a
settlement. offer. There is no .evidence,

ing litigation. We held in Roadway Express that
§ 1927 came with its own statutory definition of
costs, and that this definition did not include
attorney's fees. The critical distinction here is
that Rule 68 does not come with a definition of
costs; rather, it incorporates the definition of
costs that otherwise applies to the case.
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however, that Congress,: in considering
§ 1988, had any thought that civil rights
claims were to be ‘on any different footing
from other civil claims insofar as settle-
ment is concerned. . Indeed, Congress made

clear its concern that civil rights plaintiffs--

not be penalized for “helping to lessen
docket congestion” by settling their cases
" out of court. See H.R.Rep. No. 94-1588, p.
7 (1976). o
Moreover, Rule 68’s policy of encourag-
ing settlements is neutral, favoring neither
plaintiffs nor defendants; it expresses a
clear policy of favoring settlement of all
lawsuits. Civil rights plaintiffs—along
with other plaintiffs—who reject an offer
more favorable than what is thereafter re-
covered at trial will not recover attorney’s
fees for services performed after the offer
is rejected. But, since the Rule is neutral,
many civil rights plaintiffs will benefit
from the offers of settlement encouraged
by Rule 68. Some plaintiffs will receive
compensation in settlement where, on trial,
they might not have recovered, or would
have recovered less than what was offered.
. And, even for those who would prevail at
trial, settlement will provide them with
‘compensation at an earlier date without the
burdens, stress, and time of litigation. In
short, settlements rather than litigation
will serve the interests of plaintiffs as well
as defendants. . - - : ST

To be sure, application of Rule 68 will
require plaintiffs to “think very hard”
about whether continued litigation is
worthwhile; that is precisely what Rule 68
contemplates. This effect of Rule 68, how-
ever, is in no sense inconsistent with the
congressional policies underlying § 1983
and § 1988. Section 1988 authorizes courts
to award only “reasonable” attorney’s fees
to prevailing parties. In Hensley v. Ecker-
hart, 461 U.S. 424, 103 S.Ct. 1933, 76
L.Ed.2d 40 (1983), we held that “the most
critical factor” in determining a reasonable
fee “is the degree of success obtained.”
1d., at 436, 103 S.Ct., at 1941. We specifi-
cally noted that prevailing at trial “may
say little about whether the expenditure of
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counsel’s time was reasonable in relation to
the success.achieved.” Ibid. In a case.
where a rejected settlement offer exceeds

-the ultimate recovery, the plaintiff-—al-

though technically the prevailing party—
has not received any monetary benefits
from the post-offer services of his attor-
ney. :This case presents a good example:

‘the $139,692 in postoffer legal services

resulted in a recovery $8,000.less than peti=.

‘tioner’s settlement offer. Given Congress™

focus on the success achieved, we are not
persuaded that shifting the post-offer costs
to respondent in these circumstances would
in any sense thwart its intent under § 1988.

Rather than “cutting against the grain”
of § 1988, as the Court of Appeals held, we
are convinced that applying Rule 68 in the
context of a § 1983 action is consistent
with the policies and objectives of § 1988.

. Section 1988 encourages plaintiffs to bring

meritorious civil rights suits; Rule 68 sim~
ply encourages settlements. There is noth-
ing incompatible in these two objectives..

: m . .

{51 Congress, of course, was well aware
of Rule 68 when it enacted § 1988, and
included attorney’s fees as part of recover-
able costs. The plain language of Rule 68
and § 1988 subjects such fees to the cost-
shifting provision of Rule 68, Nothing re-
vealed in our review of the policies underly-
ing § 1988 constitutes “the necessary clear
expression of congressional intent” re-
quired “to exempt ... [the] statute from
the operation of” Rule 68. Califano v.
Yamasaki, 442 U.S. 682, 700, 99 S.Ct. 2545,
2557, 61 L.Ed.2d 176 (1979). We hold that
petitioners are not liable for costs of $139,-
692 incurred by respondent after petition-
ers’ offer of judgment. o .

The judgment of the Court of Appeals is
Reversed.

Justice POWELL, concurring. -

in Delta Airlines, Inc. v. August, 450
U.S. 846, 101 S.Ct. 1146, 67 L.Ed.2d 287
(1981), the offer under Rule 63 stated that
it was “in the amount of $450, which shall
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include attorney’s fees, together with' costs
accrued to date.” Id., at 365, 101 S.Ct., at
1156. In a brief concurring opinion, I ex-
pressed the view that this offer did not
comport with the Rule’s requirements: It
seemed to me that an offer of judgment

should conmsist of two identified compo-
(i) the substantive relief proposed,.

nents:
and (ii) costs, including 2 reasonable attor-
ney’s fee. The amount of the fee ultimate-
ly should be within the discretion of the
court if the offer is accepted. In question-
ing the form of the offer in Delta, 1 was
influenced in part by the fact that it was a
Title VII case. I concluded that the
“‘0osts’ component of a Rule 68 offer of
judgment in a Title VII case must include
reasonable attorney’s fees accrued to the

date of the offer.” Id., at 363, 101 S.Ct., at

1155. My view, however, as to the specific-
ity of the “substantive relief” component
of the offer did not depend solely on the
fact that Delta was a Title VII case.

No other Justice joined my Delta concur-
rence. The Court’s decision was upon 2
different ground. Although 1 think it the
better practice for the offer of judgment
expressly to identify the components, it is

important to have a Court for a clear inter-

pretation of Rule 68. I noted in Delta that
“parties to litigation and the public as a

whole have an interest—often an over-

riding one—in settlement rather than ex-
haustion of protracted court proceedings.”
Ibid. The purpose of Rule 68 is to “facili-

1. Rule 68 provides: :

“At any time more than 10 days before the
trial begins, a party defending against a claim
may serve upon the adverse party an offer to
allow judgment to be taken against him for the
money or property or to the effect specified in
his offer, with costs then accrued. If within 10
days after the service of the offer the adverse
party serves written notice that the offer is ac-
cepted, either party may then file the offer and
notice of acceptance together with proof of ser-
vice thereof and thereupon the clerk shall enter
judgment. An offer not accepted shall be
deemed withdrawn and evidence thereof is not
admissible except in a proceeding to determine
costs. If the judgment finally obtained by the
offeree is not more favorable than the offer, the
offeree must pay the costs incurred after the
tnaking of the offer. The fact that an offer is

tat[e] the early resolution of marginal suits
in which the defendant perceives the claim
to be without merit, and the plaintiff recog- -

" nizes its speculative nature.” ' Ibid. See
_- also ibid., n. 1.

; We have now agreed as to
what specifically- is required by Rule 63.
_ Accordingly, I’ join the opinion of the

Justice REHNQUIST, concurring.

In Delta Airlines v. August, 450 US.
346, 101 S.Ct. 1146, 67 L.Ed.2d 287 (1981), I
expressed in dissent the view that the term
“costs” in Rule 68 did not include attor-
ney's fees. Further examination of. the
question has convinced me that this view,
was wrong, and I therefore join the opinion
of Tee Cuier Justce. Cf McGrath v
Kristensen, 340 US. 162, 176, 71 S.Ct. 224,
982, 95 L.Ed. 173 (1950) (Jackson, J. concur-
ring). : ’ C

Justice BRENNAN, with whom Justice
MARSHALL and Justice BLACKMUN
join, dissenting.

The question presented by this case is
whether the term “costs” as it is used in
Rule 68 of the Federal Rules of Civil Proce-
dure ! and elsewhere throughout the Rules
refers simply to those taxable costs defined
in 28 U.S.C. § 1920 and traditionally under-
stood as “costs”—courts fees, printing ex-
penses, and’ the like 2—or instead includes

made but not accepted does not preclude a
subsequent offer. When the liability of one
to another has been determined by verdict
or order or judgment, but the amount or extent
of the liability remains to be determined by
further proceedings, the party adjudged liable
may make an offer of judgment, which shali
have the same effect as an offer made before
trial if it is served within a reasonable time not
less than 10 days prior to the commencement of
hearings to determine the amount or extent of
Jiability.” .
2, Section 1920 provides:
#A judge or clerk of any court of the United
tates may tax as Cosis the following:
“(1) Fees of the clerk and marshall;
“(2) Fees of the court reporter for all or any
of the stenographic transcript necessarily
obtained for use in the case:
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attorney’s fees when an underlyih"g‘ fees-
award statute happens to refer to fees “as
part of” the awardable -costs. . Relying ‘on

what it recurrently “emphasizes is the:

“plain language” of one such statute, 42

U.S.C. § 19882 the Court.today holds that”

a prevailing civil-rights litigant entitled to
fees under that statute is per se barred by
Rule 68 from recovering any fees for work
performed after rejecting a settlement of-
fer where he ultimately recovers less than
the proffered amount in.settlement.

I dissent. The Court’s reasoning is whol-
ly inconsistent with the history and struc-
ture of the Federal Rules, and its applica-
tion to the over 100 attorney’s fees statutes
enacted by Congress will produce absurd
variations in Rule 68's operation based on
nothing more than picayune differences in
statutory phraseology. Neither Congress
nor the drafters of the Rules could possibly
. have intended such inexplicable variations
in settlement incentives. Moreover, the
Court’s interpretation will “seriously un-

dermine the purposes behind the attorney’s.
fees provisions” of the civil-rights laws,

Delta Air Lines, Inc. v. August, 450 U.S.
346, 378, 101 S.Ct. 1146, 1163, 67 L.Ed.2d
287 (1981) (REHNQUIST, J., dissenting)—
provisions imposed by Congress pursuant
to § 5 of the Fourteenth Amendment.! To-
day’s decision therefore violates the most
basic limitations on our rulemaking author-
ity as set forth in the Rules Enabling Act,

28 US.C. § 2072, and as summarized in’

Alyeska Pipeline Co. v. Wilderness Socie-
ty, 421 U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d
141 (1975). Finally, both Congress and the

“(3) Fees and disbursements for printing and
witnesses; : t

“(4) Fees for exemplification and copies of
papers necessarily obtained for use in the case;

“(5) Docket fees under section 1923 of this
title; - :

“(6) Compensation of court appointed ex-
perts, compensation of interpreters, and sala-
ries, fees, expenses, and costs of special inter-
pretation services under section 1828 of this
title. - . -

“A bill of costs shall be filed in the case and,

. upon allowance, included in the judgment or

decree.”

105 SUPREME -COURT REPORTER

sJidicial Conference of the United States:

have been engaged for years in considering-
possible amendments to Rule 68 that would"
bring attorney’s fees within the operation’.
of the Rule. - That process strongly sug:-
- gests that Rule 68 has not previously been’
viewed -as governing fee awards, and it
illustrates the wisdom of deferring to otherd
avénues of amending Rule 68 rather thar
ourselves engaging in “standardléss judi
cial lawmaking.” - Delta Air Lines, Inc. %
August, supra 450 U.S,, at 378, 101 S.CL.;’
at 1163 (REHNQUIST, J., dissenting).

1

The Court’s “plain. language” analysis,
ante, at 3018, goes as follows: Section 1988-
provides that a “prevailing party” may re-
cover “a reasonable attorney’s fee.as part
of the costs.” . Rule 68 in turn provides,
that, where an offeree obtains a judgment.
for less ‘than the amount of a previous

_settlement offer, “the offeree must pay the
costs incurred after the making of the of-,
fer” . Because “attorney’s fees”. are
“costs,” the Court concludes, the “plain
meaning” of Rule 68 per se prohibits a
prevailing civil-rights plaintiff from recov:;
ering fees incurred after he rejected the
proposed out-of-court settlement. Ante, at
3017. -

The Court’s “plain language” approach
is, as Judge Posner’s opinion for the court
below noted, “in a sense logical.” 720 F.2d
474, 478 (CAT 1983). Howevgr, while the
starting point in interpreting statutes and
rules is always the plain words themselves,
3. Civil Rights Attome);’s l;'ces-.Awax"ds Act of

1976, 90 Stat. 2641, as amended, 42 US.C.
. § 1988 (emphasis added). That section pro-

vides in relevant part that “[iln any action or

eding to enforce a provision of sections

1981, 1982, 1983, 1985, and 1986 of this title,

title IX of Public Law 92-318, or title VI of the

Civil Rights Act of 1964, the court, in its discre-

tion, may allow the prevailing party, other than

“the United States, a reasonable attorney's fee as
‘part of the costs.” T

4. See S.Rep. No. 94-1011, pp. 5-6 (1976), US.
Code Cong. & Admin.News 1976, pp. 5908, 5912;
- H.R.Rep. No. 94-1558, pp. 7, n. 14, 8-9 (1976).
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“[t]he particular inquiry is not what. is the
abstract force.of the words or what they
may comprehend, but in what sense were
they intended to be understood or what

understanding they convey when used in ..

the particular act.”® We previously have
been confronted with “superficially appeal-
ing argument{s]” strikingly similar to those
adopted by the Court today, and we have
found that they “cannot survive careful
consideration.” Roadway Exzpress, Inc. v.
Piper, 447 U.S. 752, 758, 100 S.Ct. 2455,
2460, 65 L.Ed.2d 488 (1980). So here.

In Roadway Express, the petitioner ar-
gued that under 28 U.S.C. § 1927 (1976 ed.)
(which at that time allowed for the imposi-
tion of “excess costs” on an attorney who
“unreasonably and vexatiously”- delayed
court proceedings),® “costs” should be in-
terpreted to include attorney’s fees when
the underlying fees-award statute provided
for fees “as part of the costs.” We reject-
ed that argument, concluding that “costs”
as it was used in § 1927 had a well-settled
meaning limited to the traditional taxable
items of costs set forth in 28 U.S.C. § 1920.
447 US., at 759-761, 100 S.Ct.,, at 2460~
2462. We found that Congress has consist-
ently “sought to standardize the treatment

of costs in federal courts, to ‘make them.

uniform—make the law explicit and defi-
nite,” ” and that the petitioner’s interpreta-
tion “could result in virtually random appli-
cation of § 1927 on the basis of other laws
that do not address the problem of control-

5. 2A C. Sands, Sutherland on Statutory Con-
struction § 46.07, p. 110 (4th ed. 1984). See
also United States v. Campos-Serrano, 404 U.S.
293, 298, 92 S.Ct. 471, 474, 30 L.Ed.2d 457
(1971) (“If an absolutely literal reading of a
statutory provision is irreconcilably at war with
the clear congressional purpose, a less literal
construction must be considered”); Lynch v.
Overholser, 369 US. 708, 710, 82 S.Ct. 1063,
1067, 8 L.Ed.2d 211 (1962) (“The decisions of
this Court have repeatedly warned against the
dangers of an approach to statutory comstruc-
tion which confines itself to the bare words ofa
statute, ... for ‘literalness may strangle mean-
ing "); United States v. Brown, 333 US. 18,
25-26, 68 S.CL. 376, 379380, 92 L.Ed. 442 (1948)
(“The canon in favor of strict construction is not
an inexorable command to override common
sense and evident statutory purpose. it does

ling abuses .of fudicial processes.” Id, at
761-762, 100 S.Ct., at 2461-2462. Spemﬁ~

cally, allowing the definition of “costs” to

vary depending on the phraseology of the
underlying fees-award statute .7
“would create a two-tier system of attor-
“pey sanctions.... -Under Roadway’s
‘view of § 1927, lawyers in cases brought
under those statutes [authorizing fees as
part of the costs] would face stiffer pen-
alties for prolonging litigation than
would other attorneys. There is no per-
- suasive justification for subjecting law-
yers in different areas of pragtice to dif-
" fering sanctions for dilatory conduct. - A
court’s processes may be as abused in a
commercial ecase as in a civil rights ac-
tion. Without an express indication of
congressional intent, we must hesitate to
reach the imaginative outcome urged by
" Roadway, particularly when a more plau-
sible construction flows from [viewing
scosts’ uniformly as limited to those
_items set forth in § 1920).” Id., at 762-
763, 100 S.Ct., at 2462. .

The Court today restricts its discussion
of Roadway to a single footnote, urging
that that case “is not relevant to our deci-
sion” because “section 1927 came with its
own statutory definition of costs” whereas
“Rule 68 does not come with a definition-of
costs.” ' Ante, at 3017, n. 2. But this pur-
ported “distinction” merely begs the ques-
tion. As in Roadway, the question we face
is whether a costshifting provision

not require magnified emphasis upon a single
ambiguous word in order to give it a meaning
contradictory to the fair import of the whole
remaining language”™). CF. Harrison v. Northern
Trust Co., 317 U.S. 476, 479, 63 S.Ct. 361, 362, 87
LEd. 407 (1943) (“words are inexact tools at
best”): i T

6. That section provided that any attorney “who
so multiplies the proceedings in any case as to
increase costs unreasonably and vexatiously
may be required by the court to satisfy person-

~ ally such éxcess costs.” The section was amend-
ed after Roadway Express to require the pay-
ment of “excess costs, expenses, and attorneys’
fees reasonably incurred because of such con-
duct” Pub.L. 96-349, § 3, 94 Stat. 1156, 28
UsS.C. § 1927. S .
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“come[s] with a definition of cost »—that’

set forth in § 1920 in an'effort “to stan-
dardize the treatment of costs in federal
courts,” Roadway Express, Inc. v. Piper,
supra, at 761, 100 S.Ct.,, at 2461—or in-
stead may vary wildly in meaning depend-
ing on the phraseology of the underlying
fees-award statute” The parties’ argu-
ments in this case and in Roddway are
virtually interchangeable, and our analysis
is not much advanced simply by the conclu-
sory statement that the cases are different.

For a number of reasons, “costs” as that
term is used in the Federal Rules should be
interpreted uniformly in accordance with
the definition of costs set forth in § 1920:

- First. The limited history of the costs
provisions in the Federal Rules suggests
that the drafters intended “costs” to mean
only taxable costs traditionally allowed un-

7. Taken to its logical limit, the Court’s argument
that the Federal Rules come with no “definition
of costs” would mean that courts in applying the
Rules’ costs provisions could altogether ignore
§ 1920 in defining taxable costs. Surely the
Court cannot mean to endorse such a result.
The proper question, it seems to me, is instead
whether § 1920 sets forth the only “definition”

of costs for purposes of applying the Rules or’

whether courts may pick and choose from
among other statutes in adding items to the
enumeration set forth in § 1920.

8. Rule 68 modifies the general cost-shifting pro-'

visions set forth in Rule 54(d). See Delta Air
Lines, Inc. v. August, 450 U.S. 346, 351-356, 101
S.Ct. 1146, 1149-1152, 67 L.Ed.2d 287 (1981); n.
13, infra. The Advisory Committee’s Notes to
Rule 54(d) emphasized that the terms of the
statutory predecessor of § 1920 were “unaffect-

ed by this rule"—suggesting that the drafters did

not intend to alter the uniform definition of
costs set forth in that statute. 28 U.S.C.App., p-
621. Moreover, the drafters cited to an article
as authority on “the present rule” which empha-
sized “the fundamental, essential, and common
law doctrines and distinctions as to costs and
fees. The distinction between costs and fees
should be carefully borne in mind ....” Payne,
Costs in Common Law Actions in the Federal
Courts, 21 Va.L.Rev. 397, 398 (1935) (emphasis
in original), cited at 28 U.S.C.App., p. 621. The
article continued that the statutory predecessor
of § 1920 “was designed to reduce the expense
of proceedings in the federal courts and to se-
cure uniform rules throughout the United States.
The intention of Congress to establish the provi-
sions of the Act of 1853 as the exclusive law of
costs in the United States courts seems clear

105 SUPREME COURT REPORTER

der the common law or pursuant to the
statutory _predecessor of § 1920 Ne-:
where was it suggested that the meaning:
of taxable “costs” might vary from case to’
case depending on the language of the sub-.
stantive statute involved—a practice that
would have cut against the drafters’ intent.
to create uniform procedures applicable to-
“gvery action” in federal court. _Fed.Rule;
Civ.Proc. 1% o o
Second. The Rules provide that “costs”- .
may automatically be taxed by the clerk of °
the court on one day’s notice, Fed.Rule
Civ.Proc. 54(d)—strongly suggesting that '
“oosts” were intended to refer only to_
those routine, readily determinable charges .
that could appropriately be left to a clérk,
and as to which a single day’s notice of,
settlement would be appropriate. Attor-
ney’s fees, which are awardable only by the

_under the declarations and interdictions of that
act. It would seem that the object ... was to
substitute ... its own provisions and secure.
uniform rules” Id., at 404 (emphasis added).

9. “There is probably no provision in the Federal
Rules that is more important than this man-
date.” 4 C. Wright & A. Miller, Federal Practice
and Procedure § 1029, p. 127 (1969) (Wright &
Miller). See also 2 J. 'Moore, Federal Practice
1 1.13{1], p. 285 (1985) (Moore). Lo

The Court's major argument is that, when”
Rule 68 was drafted in 1938, there already was a
disparity in the phraseology of fees-award stat-
utes such that many provisions authorized the
award of fees “as” costs, and that it is therefore
“very unlikely” that the drafters intended a uni-

- form definition of costs. Ante, at 3016-3017.
As set forth above, however, the limited history
strongly” indicates that the drafters intended to
secure uniform rules on costs and that the uni-
form definition contained in the statutory
predecessor of § 1920 would be “unaffected” by
the Rules. See supra, at ——, and n. 8." More-
over, application of the Court's interpretation to
statutes in effect in 1938 would have led to
inexplicable variations in settlement incentives,
see n. 32, infra —variations for which the Court
has no plausible explanation. In the absence of
any indication. that the drafters or Congress
intended a “schizophrenic” application of the
Rules, Delta Air Lines, Inc. v. August, supra, at
353, 101 S.Ct., at 1150, “the most reasonable
inference,” ante, at 3016, contrary to the Court’s
pronouncement, is that Rule 68 was intended to
conform to § 1920 and to the general policy of
uniformity in applying the Rules. . °
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-cordance with” the definition of costs in

court and which frequently entail lengthy

disputes and hearings,!® obviously - do -not

fall within that category. S
Third. When particular provisions of

the Federal Rules are intended to encom- "
pass attorney’s fees, they do so explicitly. -

Eleven different provisions of the Rules
authorize a court to award attorney’s fees
as “expenses” in particular circumstances,
demonstrating that the drafters knew the
difference, and intended a difference, be-
tween “costs,” “expenses,” and “attorney’s
fees.” 1 '

Fourth. With the exception of one re-
cent Court of Appeals opinion and two re-
cent District Court opinions, the Court can
point to no authority suggesting that
courts or attorneys have ever viewed the
cost-shifting provisions of Rule 68 as in-

cluding attorney’s fees.? -Yet Rule 68 has

been in effect for 47 years, and potentially
could have been applied to numerous fee
statutes during this time. “The fact that
the defense bar did not develop a practice
of seeking” to shift or reduce fees under
Rule 68 “is persuasive evidence that trial
lawyers have interpreted the Rule in ac-

10. See generally 2 M. Derfner & A. Wolf, Court
Awarded Attorney Fees, chs. 23-24 (1984); 3 id.,
chs. 25-27.

11. See Fed.Rules Civ.Proc, 11 (signing of plead-

ings, motions, or other papers in violation of the
Rule), 16(f) (noncompliance with rules respect-
ing pretrial conferences), 26(g) (certification of
discovery requests, responses, oOr objections
made in violation of Rule), 30(g)(1) (failure of
party giving notice of a deposition to attend),
30(g)(2) (failure of party giving notice of a depo-
sition to serve subpoena on witness), 37(a)(4)
(conduct necessitating motion to compel dis-
covery), 37(b) (failure to obey discovery orders),
37(c) (expenses on failure to admit), 37(d) (fail-
ure of party to attend at own deposition, serve
answers to interrogatories, or respond to re-
quest for inspection), 37(g) (failure to partic-
ipate in good faith in framing of a discovery
plan), 56(g) (summary-judgment affidavits made
in bad faith). ; : » .

12. Ante, at 3016, citing Fulps v. City of Spring-
field, 715 F.2d 1088, 1091-1095 (CA6 1983); Wa-
ters v. Heublein, Inc., 485 F.Supp. 110, 113-117
(ND Cal.1979); Sheriff v. Beck, 452 F.Supp.
1254, 1259-1260 (Colo.1978). For cases to the
contrary, see, e.g., Dowdell v. City of Apopka,
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§ 1920..  Delta Air Lines, Inc. v. August,

. 450 U.S., at-360; 101 S.Ct., at 1154. " - =
- “Fifth. We previously have held that

words and phrases in the Federal Rules
must be given a consistent usage and be -
read in pari materia, reasoning that to do
otherwise would “attribute a schizophrenic
intent to the drafters.” Id., at 353, .101
S.Ct., at 1150. Applying the Court’s “plain
language” approach consistently through-
out the Rules, however, would preduce ab-
surd results that would turn statutes like
§ 1988 on their heads and plainly violate
the restraints imposed on judicial rulemak-
ing by the Rules Enabling Act. See gener-
ally infra, at ——-——. For example,
Rule 54(d) provides that “costs shall be
allowed as of course to the prevailing party
unless the court otherwise directs.” * Sim-
flarly, the plain language of Rule 68 pro-
vides that a plaintiff covered by the Rule
“must pay the costs incurred after the
making of the offer”—language requiring
the plaintiff to bear both his post-offer
éosts and the defendant’s post-offer costs.!
If “costs” as used in these provisions were

698 F.2d 1181, 1188-1189, and n. 2 (CA 11 1983);
White v. New Hampshire D t of Employ- -
ment Security, 629 F.2d 697, 702-703 (CAl
*1980), rev'd on other grounds, 455 U.S. 445, 102
S.Ct. 1162, 71 L.Ed.2d 325 (1982); Piguead v.-
McLaren, 699 F.2d 401, 403 (CA7 1983); Associa-
- tion for Retgrded Citizens v. Olson, 561 F.Supp.
495, 498 (ND 1982), modified, 713 F.2d 1384
(CAS 1983); Greenwood v. Stevenson, 88 F.R.D.
225, 231~232 (RI 1980). S,

13.  Rule 54(d) provides in full: ) L
. “Except when express provision therefor is,
made either in a statute of the United States or
in these rules, costs shall be allowed as of
course to the prevailing party unless the court
otherwise directs; but costs against the United
States, its officers, and agencies shall be im-
posed only to the extent permitted by law.
Costs may be taxed by the clerk on one day's
notice. On motion served within 5 days there-
after, the action of the clerk may be reviewed by
the court.” - T

14. This is precisely how Rule 68 has been ap-
plied with respect to ordinary items of taxable
costs. See generally 12 Wright & Miller
§§ 3001, 3005; 7 Moore 1 68.06.
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interpreted to include attorney’s .fees by
virtue of the wording of § 1988, losing
civil-rights plaintiffs would be required by
the “plain language” of Rule 54(d) to pay
the defendant’s attorney’s. fees, and pre-
vailing . plaintiffs falling within. Rule 68
would be required to bear the defendant’s
post-offer attorney’s fees. '

* Had it addressed this troubling conse-
quence of its “plain  language” approach;
perhaps the Court would have acknowl-
edged that sach a reading would conflict
directly with § 1988, which allows an
award of attorney’s fees o a prevailing
defendant only where “the suit was vexa-
tious, frivolous, or brought to harass or
embarass the defendant,” 15 and that the
substantive standard set forth in § 1988
therefore overrides the otherwise ‘“plain
meaning”’ of Rules 54(d) and 68. But that
is precisely the point, and the Court cannot
have it both ways. Urless we are to en-
gage in “schizophrenic” construction, Delta
Air Lines, Inc. v. August, 450

used in the Federal Rules either does or
does not allow the inclusion of attorney’s
fees. If the word “costs” does subsume
attorney’s fees, this “would alter funda-
mentally the nature of” civil-rights attor-
ney’s fee legislation. Roadway Express,
Inc. v. Piper, 447 US,, at 762, 100 S.Ct., at
2462. To avoid this extreme result
 still interpreting Rule 68 to include fees in
some circumstances, however, the Court
would have to “select on an ad hoc basis
those features of § 1988 ... that should be
read into” Rule 68—a process of construc-

1S. Hensley v. Eckerhart, 461 U.S. 424, 429, n. 2,
103 S.Ct. 19331937, n. 2, 76 L.Ed.2d 40 (1983).
See also Hughes v. Rowe, 449 U.s. 5, 14-16, 101
S.Ct. 173, 178179, 66 L.Ed.2d 163 (1980) (per
curiam’); Christiansburg Garment Co. v. EEOC,
434 US. 412, 421, 98 8.Ct. 694, 700, 54 L.Ed.2d
648 (1978); H.R.Rep. No. 94-1558, at 7.

16. It also might be argued that a defendant may
not recover post-offer attorney’s fees under the
“plain language” of Rule 68 because he is not
the “prevailing party” within the meaning of
§ 1988. We have made clear, however, that a
party may “prevail” under § 1988 on some ele-

‘ceedings in-federal court. .
. ——2nd' n. 9" In accprdaﬁge_with this
should’ be interpreted to
provide uniform, consistent incentives “to -
encourage the settlement of “litigation.” :

U.S., at 360,
101 S.Ct., at 1154, the word “costs” as it is

while
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ion that would constitute nothing short of
“standardiess judicial hwmaking;"- Tbid. S

Sigth. As with all of the Federal Rules,

ihe drafters intended Rule 88 to have a
uniform; consistent application in “all pro-
See supra, at

intent, Rule 68

Delta Air Lines, Inc. v. August, supra,.

450 US., at 352, 101 S.Ct, at 1150. Yet-

today’s decisicn will Jead to dramatically
different” settlement incentives depending

the underlying fees-award statutes—dis-
tinctions that would appear to be nothing
short of irrational and for which the Court.
has no_plausible explanation. - ~

= Congress has enacted well
torney’s  fees statutes, many of which

. on minor variations in the phraseology of .

over 100 at-'

would appear to be affected by today's

decision. As the Appendix to this dissent
illustrates, Congress has employed a varie-
ty of slightly different wordings in these’
statutes, It sometimes has referred to the

awarding of “attorney’s fees as part of the.

costs,” to *“costs including attorney’s
fees,” and to “attorney’s fees and other
litigation costs.” Under the “plain lan-

guage” approach of today’s decision, Rule -

68 will operate to include the potential loss
of otherwise-recoverable attorney’s fees as
an incentive to settlement in litigation un-
der these statutes. ' But Congress fre-
quently has referred in other statutes.
But Congress frequently has referred in

ments of the litigation but not on others. See,-
e.g., Hensley v. Eckerhart, supra, 461 US,, at
434-437, 103 S.Ct, at 1939-1942. Thus while
the plaintiff would prevail for purposes of
preoffer fees, the defendant could be viewed as
the prevailing party for purposes of the postof-
fer fees. Shifting fees to the defendant in such
circumstances would plainly violate § 1988 for
the reasons set forth above in text, and the

substantive standards of § 1988 must therefore '

override the otherwise “plain language”

ap-
proach taken by the Court.. -

00000293



_MAREK v. CHESNY

3025

" Cite a3 108 S.CL. 3012 (1985)

other statutes to the awarding of “costs
and a reasonable attorney’s fee,” of “costs
together with a reasonable attorney’s fee,”
or simply of uattorney’s fees” without ref-
erence to costs.
language” analysis, Rule 68 obviously will
not include the potential loss of otherwise-
recoverable attorney’s fees as a settlement
incentive in litigation under these statutes
because they do mnot refer to fees “as”
costs.} '

The result is to sanction 2 senseless
patchwork of fee-shifting that flies in the
face of the fundamental purpose of the
Federal Rules—the provision of uniform
and consistent procedure in federal courts.
Such a construction will “introduce into
[Rule 68] distinctions unrelated to its goal

. and [will] result in virtually random
application of the Rule.” Roadway Ex-
press, Inc. v. Piper, supra, 447 US., at
761-762, 100 S.Ct., at 2461-2462. For ex-
ample, two consumer safety statutes, the
Motor Vehicle Information and Cost Sav-
ings Act'® and the Consumer Product Safe-
ty Act,!® were enacted in the same con-
gressional session and are similar in pur-
pose and structure—they both authorize
the promulgation of safety standards, pro-
vide for private rights of action for viola-
tions of their requirements, and authorize

17. Congress also has enacted statutes providing’

for the award of “costs and expenses, including
attorney’s fees.” See infra, at ——=————— It is
unclear how the “plain language” of these provi-
sions interacts with Rule 68. 1f “including at-
torney's fees” is read as referring at least in part
10 “costs,” fees awards under thesc statutes are
subject to Rule 68. If “including attorney’s fees”
is more naturally read as modifying only the

preceding word, “expenses,” fees awards under ~

these statutes are not governed by Rule 68.
18. 86 Stat. 947, as amended, 15 US.C. § 1901 ef
seq.
19. 86 Stat. 1207, as amended, 15 US.C. § 2051
et seq.

20. 86 Stat.955,15USC.§ 1918(a) (“costs and a
reasonable attorney’s fee shall be awarded”).

21. 86 Stat. 1226, as amended, 15 US.C.
§§ 2072(a), 2073 (“costs of suit, including rea-
sonable attorney’s fees”).

Under the Court’s “plain-

awards of attorney’s fees. The Motor Ve-
hicle Act, however, authorizes the award of

- fees’ and eosts, 2 while the Consumer Prod-

uct Safety Act authorizes costs including
fees.® Under today’s decision 2 suceessful
plaintiff will,- where the requirements of
Rule 68 are otherwise met, be barred from
recovering otherwise-reasonable attorney’s
fees for a defective toaster (under the Con-
gumer Product Safety Act) but not for a
defective bumper (under the Motor Vehicle
Act). Yet nothing in the history of éither
Act, or in the history of Rule 68, supports
such a bizarre differentiation.

The untenable character of such distine-
tions is further illustrated by reference to
the various civil-rights laws. For example,
suits involving alleged diserimination in
housing are frequently brought under both
the Fair Housing Act of 19682 and 42

' U.S.C. § 1982, and suits involving alleged

gender discrimination are often brought
under both the Equal Pay Act of 1963 %
and Title VII of the Civil Rights Act of
19643 Yet because of the variations in
wording of the attorney's fee provisions of
these statutes, today’s decision will require
that fees be excluded from Rule 68 for
purposes of the Fair Housing Act?® but

“included for purposes of § 1982,%7 and

that fees be excluded for purposes of the
22, 82 Stat. 81, 42 U.S.C. § 3601 et seq. : ) ‘

23, That sectién provides that “la]ll citizens of
the United States shall have the same right, in
every State and Territory, a8 is enjoyed by white
citizens thereof to inherit, purchase, lease, sell,
hold, and convey real and personal property.”
See generally Jones v. Alfred H. Mayer Co., 392
U.S. 409, 88 S.Ct. 2186, 20 L.Ed.2d 1189 (1968).

24, 77 Stat. 56, 29 USC. § 206(d).

55, 78 Stat, 253, as amended, 42 US.C. § 2000
et seq.

26. 82 Stat. 88, 42 US.C. § 3612(c) (“court costs
and reasonable attorney fees") (emphasis add-
ed). . .

27. Attorney's fee awards in actions under
§ 1982 are governed by the terms of § 1988.
See n. 3, supra.
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Equal Pay Act # but included for purposes
of Title VIL.2 It will be difficult enough to
apply Rule 68 to the numerous cases seek-
ing relief under both “fees as costs” and
“fees and costs”. stitutes.®® More impor-
tantly, there is absolutely no- reason to

believe that either Congress or the diafters -

of the Rules were more eager to induce
settlement of § 1982 fair-housing litigation
than Fair Housing Act litigation, 3! or that
they intended sterner settlement incentives
in Title VII gender-discrimination cases
than in Equal Pay Act gender-discrimina-
tion cases.® ' '

Moreover, many statutes contain several
fees-award provisions governing actions

28. Attorney's fee awards in actions under the
Equal Pay Act are governed by the fee provi-
sions of the Fair Labor Standards Act, 52 Stat.
1069, as amended, 29 U.S.C. § 216(b) (“a reason-

able attorney's fee ... and costs of the action”)

(emphasis added).

29, 78 Stat. 259, 42 U.S.C. § 2000e-5(k) (“a rea-
sonable attorney's fee as part of the costs”)
(emphasis added). ’

30. As we noted in Hensley v. Eckerhart, 461
US., at 435, 103 S.Ct., at 1940, many civil-rights
cases “involve a common core of facts or will be
based on related legal theories” that make it
difficult to apportion an attorney’s fee request
among various claims. “Such a lawsuit cannot
be viewed as a series of discrete claims. Instead
the district court should focus on the signifi-
cance of the overall relief obtained by the plain-
tiff in relation to the hours reasonably expended
on the litigation.” Jbid. The Court offers no
guidance on how lower courts are to go about
applying the Hensley standard in cases where

. Rule 68 requires conflicting results on closely
related claims.

31. In fact, the Senate Report to § 1988 specifi-
cally addressed the interplay between the Fair

Housing Act and § 1982 and emphasized Con- -

gress’ intent to abolish the “anomalous gaps”
between the two statutes and to make them
“consistent” with respect to attorney's fee
awards. S.Rep. No. 94-1011, at 4.

32, ‘With respect to fees-award statutes enacted
prior to 1938—which the Court relies on as
evidence of the drafters’ and Congress’ intent to
sanction a chameleonic definition of “costs,”
ante, at —— = —m the same inexplicable scheme
would result. For example, the Fair Labor
Standards Act of 1938 (FLSA), 52 Stat. 1060, 29
U.S.C. § 201 er seq., and the Railway Labor Act

arising under different subsections, and the’

phraseology of these provisions sometimeg?
differs slightly from section to section....Jt!
is simply preposterous to_think that -Cons!
gress or the drafters of the Rules intended:
to sanction differing applications of Rule’
68 depending on. which particular subsec?,
tion of, inter alia, the Privacy Act-of
1974, the Home Owners’ Loan Act of:
1933, % the Outer Continental Shelf Lands.
Act Amendments of 1978,% or the Inter-
state Commerce Act® the plaintiff hap-.
pened to invoke. ' o

In sum, there is nothing in the history
and structure of the Rules or in the history
of any of the underlying . attorney’s fee .

of 1926, 44 Stat. 577, 45 US.C. § 151 et seq., are’
both designed to regulate the hours and wages®
. of covered employees. Both provide for private
causes of action and for the recovery of reason-
able attorney's'fees. But the FLSA provides for
fees and costs, 52 Stat. 1069, 29 U.S.C. § 216(b),
whereas the Railway Labor Act provides. for
fees as part of the costs, 44 Stat. 578, 45 US.C.
§ 153. The Court can point to nothing suggest-
ing that Congress intended for similarly situated
employees to be subject to different attorney's
fee standards under these statutes. .

33. Compare Privacy Act of 1974, 88 Stat. 1896,
as amended, 5 USC. §§ 552a(g)(2}(B)
552a(g)(3)(B) (“reasonable attorney fees and
other litigation costs”) with id., 88 Stat. 1897,.as
amended, 5 US.C. § 552a(g)(4) (“costs of the
action together with redsonabie attorney fees”).

34, Compare Home Owners’ Loan Act of 1933, 48
Stat. 132, as amended, 12 U.S.C. § 1464(g)(3)
(“cost of suit, including a reasonable attorney’s
fee") with id, 48 Stat. 132, as amended, 12
US.C. § 1464(d)(8)A) (“reasonable expenses
and attorneys’ fees”).

35, Compare Outer Continental Shelf Lands Act
Amendments of 1978, 92 Stat. 657, 43 us.C.
§ 1349(a)(5) (“costs of litigation, including rea-
sonable attorney and expert witness fees”) with
id, 92 Stat. 657, 684,-43 US.C. §§8. 1349(b)(2)
(“damages ... including reasonable attorney
and expert witness fees”), 1818(c)(1)(C) (“court
costs ... and attorneys’ fees”). -

36. Compare Interstate Commerce Act, 24 Stat. ‘
379, as amended, 49 U.S.C. § 11705(d)(3) (“at-
torney'’s fee ... as a part of the costs”) with
Pub.L. 95473, 92 Stat. 1454, as amended, 49
U.S.C. § 11708(c) (“reasonable attorney's fee ...
in addition to costs”).
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statutes to justify such incomprehensible -

distinctions based simply on fine linguistic
variations among the underlying fees-
award statutes—particularly where, as in

Roadway Express, the cost provision- can . /A S.
. L.Ed.2d 40 (1983).. Ante, at 3018, ...+

be read as embodying a uniform definition
derived from § 1920. " As. partners with

Congress, we have a responsibility not to-

carry “plain language” constructions to the
point of producing “untenable distinctions
and unreasonable results.” American To-
bacco Co. v. Patterson, 456 U.S..63, 71, 102
S.Ct. 1534, 1538, 71 L.Ed.2d 748 (1982).
See also n. 5, supra. As Justice REHN-
QUIST, joined by The Chief JUSTICE and
Justice Stewart, cogently reasoned in Delta
Air Lines, Inc. v. August, 450 U.S., at 378,
101 S.Ct., at 1163 (dissenting opinion), in-
terpreting Rule 68 to allow a “two-tier sys-
tem of cost-shifting” would. attribute
“wooden ] and perverse{ ]’ motives to Con-
gress and to the drafters of the Rules;

“InJo persuasive justification exists for.

subjecting these plaintiffs to differing pen-
alties for failure to accept a Rule 68 offer
and no persuasive justification can be of-
fered as to how such a reading of Rule 68
would in any way further the intent of the
Rule which is to encourage settlement” on
2 uniform basis.%’ S .

I

. A
Although the Court’s opinion fails to dis-
cuss any of the problems reviewed above, it
does devote some space to arguing that its

interpretation of Rule 68 “is in no sense
inconsistent with the Congressional policies

37. The majority in Delta Air Lines did not reach
the issue of Rule. 68’ application to attorney's
fees. The.Chief JUSTICE (implicitly) and Jus-
tice REHNQUIST {explicitly) have today repudi-
ated their views in Delta Air Lines. See ante, at
3017; ante, at —— (REHNQUIST, J., concur-
ring). .-

38. S.Rep. No. 94-1011, at 6; H.R.Rep. No. 94~
1558, at 8-9.

39. Among the factors that Congress intended
courts to consider are “(1) the time and labor
required; (2) the novelty and difficulty of the
questions; (3) the skill requisite to perform the
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underlying § 1983 and § 1988.” ..Ante, at
3018... The Court goes so far as to-assert

that its interpretation fits in smoothly with
§ -1988 as interpreted by Hensley v. Ecker-.
hart, 461 U.S. 424, 103 S.Ct. 1933, 76.

-.The Court is wrong. Congress has in-
structed that attorney’s fee entitlement un-
der § 1988 be govemed-b'y a reasonable-
ness standard.3®. Until today the Court al-
ways has recognized that this standard pre-
cludes reliance on any mechanical “bright-
line” rules automatically’ denying a portion
of fees, acknowledging that such “mathe-
matical approachles]” provide_“little aid in
determining what is a reasonable fee in'
light of all the relevant factors.” 461 U.S.,.
at 435-436, n. 11, 103 S.Ct., at 1040-1041,
n. 11. Although the starting point is al-
ways “thé number ‘of hours reasonably
expended on the litigation,” this “does not
end the inquiry”: a number of considera- -
tions set forth in the legislative history of
§ 1988 “may lead the district court to ad-
just the fee upward or downward.” Id., at
433-434, 103 S.Ct., at 1939 (emphasis add-
ed).® We also have emphasized that the
district court “necessarily has discretion in
making this equitable judgment” because
of its “superior understanding of ‘the litiga-
tion.” Id., at 437, 103 S.Ct,, at 1941. See~
tion 1988’s reasonableness standard is, ‘in’
sum, “acutely sensitive to the merits of an
action and to antidiscrimination "policy.”
Roadway Express, Inc. v. Piper, 447 U8,
at 762, 100 S.Ct., at 2462. " - R
Rule 68, on the other hand, is not “sensit
tive” at all to the merits of an action and to

’ ‘legél sérvice properly; (4) the preclusion of

employment by the attorney due to acceptance
of the case; (5) the customary fee; (6) whether
the fee is fixed or contingent; (7) time limita-
tions imposed by the client or the circumstanc-
es; (8) the amount involved and the results
obtained; (9) the experience, reputation, and
ability of the attorneys; (10} the undesirability
of the case; (11) the nature and length of the
professional relationship with the client; and
(12) awards in other cases.” Hensley v. Ecker-
hart, 461 U.S., at 430, n. 3, 103 S.Ct., at 1937, n.
3. See also H.R.Rep. No. 94-1558, at 8.
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antidiscrimination policy. It is a mechani-
cal per se provision automatically shifting
“costs” incurred after an offer is rejected,
. and it deprives a district court of all discre-
tion with respect to the matter by using

“the ‘strongest verb of its type known to ‘

the English language~—‘must.’” Delta Air
Lines, Inc. v. August, 450 U.S,, at 369, 101
S.Ct., at 1158. The potential for conflict
between § 1988 and Rule 68 could not be
more apparent.* ' ' o

_ Of course, a civil-rights plaintiff who un-
reasonably fails to accept a settlement of-
fer, and who thereafter recovers less than
the proffered amount in settlement, is
barred under § 1988 itself from recovering
fees for unproductive work performed in
the wake of the rejection. This is because
“the extent of a plaintiff’s success is @
crucial factor in determining the proper
amount of an award of attorney’s fees,”
461 U.S., at 440, 103 5.Ct., at 1943 (empha-
. sis added); hours that are “excessive, re-
dundant, or otherwise unnecessary” must
be excluded from that calculus, id., at 434,
103 S.Ct., at 1939. To this extent, the
results might sometimes be the same under
either § 1988’s reasonableness inquiry or
the Court’s wooden application of Rule 68.
Had the Court allowed the Seventh Cir-

cuit’s remand in the instant case to stand, -

for example, the District Court after con-
ducting the appropriate inquiry might well
have determined that much or even all of
the respondent’s postoffer fees were unrea-

40. Tt might be argued that Rule 68’ offer-of-
judgment provisions merely serve to define one
aspect of “reasonableness” within the meaning
of Hensley v. Eckerhart, supra. This argument
is foreclosed by Congress rejection of per se
“mathematical approachfes]” that would “end
the inquiry” without allowing consideration of
311 the relevant factors.” 461 U.S., at 433, 435~
436, n. 11, 103 S.Ct., at 1939, 1940-1941, n. 11,
See supra, at ——.

41. Indeed, the “plain language” of § 1988 autho-
rizes the inclusion as “costs” only of those attor-
ney's fees that have been determined to be “rea-
sonable,” see n. 3, supra, so the cost-shifting
provisions of Rule 68 necessarily will come into
?lay only with- respect to reasonable attorney’s

ees.
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sonably incurred and therefore not prope'§
ly awardable.
But the results under § 1988 and Rule 687

‘will 7ot always be congruent, because’

§ 1988 mandates the careful consideration’
of ‘3 broad range of other factors and ac”
cords approprizte leeway to the district
court’s informed “discretion. Contrary “to,
the Court’s protestations, it is not at-all
clear that “[t]his case presents a good exs
ample” of the smooth interplay of § 1988
and Rule 68, ante, at 9, because there has
never been an evidentiary consideration of
the reasonableness or unreasonableness of
the respondent’s fee request. It is clear;
however, that under the Court's interpreta-
tion of Rule 68 a plaintiff who ultimately
recovers only slightly less than the prof-
fered amount in settlement will per se be
barred from recovering trial fees even if he
otherwise “has obtained excellent results”
in litigation that will have far-reaching ben-
efit to the public interest. Hensley ». Eck:
erhart, supra, at 435, 103 S.Ct., at 1940
Today’s decision necessarily will require
the disallowance of some fees that other
wise would have passed muster under
§ 1988's reasonableness standard, # and
there is nothing in § 1988's legislative his-
tory even vaguely suggesting that Con-.
gress intended such a result.® )

The Court argues, however, that its in-,
terpretation of Rule 68 “is neutral, favor-
ing neither plaintiffs nor defendants.”’
Ante, at 3018. This' contention is also’
plainly wrong. As the Judicial Conference

42. Given that Congress enumerated factors 10
consider in applying the reasonableness stan-
dard, see nn. 4, 39, supra, and given that the per
se provisions of Rule 68 were nowhere mens
tioned in the legislative history, there is no basis
to believe that Congress intended to modify the
reasonableness standard in the context of settler
ment offers. Moreover, as we previously have
noted, Congress’ use of the word “costs” in
§ 1988 had one purpose and one purpose only:
to permit an award of attorney's fees against 3
State notwithstanding the Eleventh Amendment.
See Hutto v. Finney, 437 US. 678, 693-695, 98
S.Ct. 2565, 2574-2576, 57 L.Ed.2d 522 (1978);
S.Rep. No. 94-1011, at 5; H.R.Rep. No. 94-1558,
at 7.
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Advisory Committee on the Federal Rules -
of Civil Procedure has noted twice in recent -

years, Rule 68 “is a ‘one-way street,’ avail-
able only to those defending against claims
and not to claimants.” 4 Interpreting Rule
68 in its current version to include attor-
ney’s fees will lead to a number of skewed
settlement incentives that squarely conflict
with Congress’ intent. To discuss but one
example, Rule 68 allows an offer to be
made any time after the complaint is filed
and gives the plaintiff only 10 days to
accept or reject. The Court’s decision inev-
itably will encourage defendants who know
they have ‘violated the law to make “low-
ball” offers immediately after suit is filed
and before plaintiffs have been able to
obtain the information they are entitled to
by way of discovery to assess the strength
of their claims and the reasonableness of
the offers. The result will put severe pres-
sure on plaintiffs to settle on the basis of
inadequate information in order to avoid
the risk of bearing all of their fees even if
reasonable discovery might reveal that the
defendants were subject to far greater lia-
bility. Indeed, because Rule 68 offers may
be made recurrently without limitation, de-

fendants will be well advised to make ever-

slightly larger offers throughout the dis-
covery process and before plaintiffs have
conducted all reasonably necessary dis-
covery. ' o o

43. Advisory Committee’s Note to Proposed
Amendment to Rule 68, 98 F.R.D. 339, 363
(1983); Advisory Committee’s Note to Proposed

Amendment to Rule 68, 102 F.R.D. 407, 434

(1984).

44, S.Rep. No. 94-1011, at 2, U.S.Code Cong. &
Admin.News 1976, p. 5910.

45. H.R.Rep. No. 94-1558, at 6; S.Rep. No. 94~
1011, at 4-5, U.S.Code Cong. & Admin.News
1976, p. 5912 (emphasis added). See generally
Northcross v. Memphis Board of Education, 412
ULS. 427, 428, 93 S.Ct. 2201, 2202, 37 L.Ed.2d 48
(1973) (per curiam); Newman v. Piggie Park
Enterprises, Inc., 390 U.S, 400, 401-402, 88 S.Ct.
964, 965-966, 19 L.Ed.2d 1263 (1968) (per cu-
riam). . S .

46. Hensley v. Eckerhart, 461 U.S., at 435, 103
S.Ct., at 1939.

47. The Judicial Conference Advisory Committee

on the Federal Rules has emphasized the unfair-
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. This sort-of so-called “incentive” is fun-
damentally - incompatible . with Congress’-
goals. Congress intended for “private citi-
zens -. x-to be able to- assert their civil

rights” and for “those who violate the Na~

tion’s. fundamental laws” not.fo be-able “to

- proceed with ‘impunity.” 4 Accordingly,

civil rights plaintiffs “‘appear before the
court cloaked in a mantle of public inter-
est’”; to promote the “vigorous enforce-
ment of modern civil rights legislation,”
Congress has directed that such “private
attorneys general” shall not “be deterred
from bringing good faith actions to vindi-
cate the fundamental rights here in-
volved.” ¥ Yet requiring plaintiffs to
make wholly uninformed decisions on set--
tlement offers, at the risk of automatical-
ly losing all of their post-offer fees no
matter what the circumstances and not-
withstanding the “excellent” 4 results they
might achieve after the full picture emerg-
es, will work just such a deterrent effect."”

Other difficulties will follow from the
Court’s decision. For example, if a plain-
tiff recovers less money than was offered
before trial but obtains potentially far-
reaching injunctive or declaratory relief, it
is altogether unclear how the Court intends
judges to go about quantifying the “value”
of the plaintiff’s success.”®* And the

ness of forcing a party to make such a decision
before “enough discovery has been had to ap-
praise the strengths and weaknesses of a claim
or defense,” and thus has proposed extension of
Rule 68 to attorney’s fees only in connection
with measures to ensure that the offeree has all
“information to which it would be entitled by
way of discovery under the rules to appraise the
fairness of the offer.” Advisory Committee’s
Note to Proposed Amendment to Rule 68, 102
F.R.D., at 434-435. See generally infra, at —

48. For example, a plaintiff who is unable to
prove actual damages at trial and recovers only
nominal damages of $1, but who nevertheless
demonstrates the unconstitutionality of the chal-
lenged practice and obtains an injunction, is
surely a “prevailing party” within the meaning
of § 1988. If the plaintiff had earlier rejected
an offer of $500 to “get rid” of the controversy,
the damages portion of his suit will fall within
Rule 68 as interpreted by today's decision. Yet
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Court’s decision raises additional problems
concerning representation and conflicts of
interest in the context of civil-rights class
actions.® These are difficult policy ques-
tions, and I do not mean to suggest that
stronger settlement incentives would neces-
sarily conflict with the effectivé enforce-
ment of the civil-rights laws. But contrary

we previously have emphasized that “a plaintiff
who failed to recover damages but obtained
injunctive relief, or vice versa, may recover a
fee award based on all hours reasonably ex-
pended if the relief obtained justified that ex-
penditure of attorney time.” Hensley v. Ecker-
hart, supra, 461 US., at 435-436,.n. 11, 103
S.Ct., at 1940, n. 11. See also id, at 445, n. 5,
103 S.Ct., at 1938, n. 5 (BRENNAN, J., concur-
ring in part and dissenting in part) (“Civil rights
remedies often benefit a- large number of per-
sons, many of them not involved in the litiga-
tion, making it difficult both to evaluate what a
particular lawsuit is really worth to those who
stand to gain from it and to spread the costs of
obtaining relief among them.... [The] prob-
lem is compounded by the fac[t] that monetary
damages-are often not an important part of the
recovery sought under the statutes enumerated
in § 1988"). Although courts must therefore
evaluate the “value” of nonpecuniary relief be-
fore deciding whether the “judgment” was
“more favorable than the offer” within the
meaning of Rule 68, the uncertainty in making
such assessments surely will add pressures on a
plaintiff to setile his suit even if by doing so he
abandons an opportunity to obtain potentially
far-reaching nonmonetary relief—a discourag-
ing incentive entirely at odds with Congress’
intent. See S.Rep. No. 94-1011, at 5-6; H.R.
Rep. No. 94-1558, at 8-9. =
Of course, the difficulties in assessing the “val-
ue” of nonpecuniary relief are inherent in Rule
68's operation whether or not the Rule applies
to attorney's fees. But when the Rule was inter-
preted simply as affecting at most several hun-
dred or several thousand dollars of traditionally
taxable costs, these inherent problems were of
little practical significance. Now that Rule 68
applies in some situations to the vital question
of attorney's fees, these problems will assume
major significance. )

49. Like the question of injunctive relief, see n.
48, supra, these problems are inherent in Rule
68 but were inconsequential so long as the oper-
ation of the Rule was limited to taxable costs as
defined in 28 U.S.C. § 1920. Now that the Rule
has been extended to many attorney’s fee provi-
sions, these difficulties can be expected to create
substantial problems in administering class ac-
tions. “[Sluits alleging racial or ethnic discrimi-
nation are often by their very nature class suits,
involving classwide wrongs.” General Tele-

to the Court’s 4-paragraph discussion, thé:
policy congiderations do not all point in one’
direction, and the question of whether and’
to what extent attorney’s fees. should be&
included within Rule 68 has provoked sharp:
debate in Congress, on the Advisory Com?
mittee on the Federal Rules, and amon‘gﬂ.;
commentators.® The Court has offered uff

phone Co. v. Falcon; 457 U.S. 147, 157, 102 S.Cu
2364, 2370, 72 1L.Ed2d 740 (1982). Rule 68,
makes no distinctions between individual and
-class actions. Yet as the Advisory Committee
recently has cautioned, in the class-action con
text “[an] offeree’s rejection would burden.a’
pamed representative-offeree with the risk of
exposure to heavy liability [for costs and ex
penses] that could not be recouped from un-
named class members.... [This] could lead to’
a conflict of interest between the named repre”
sentatives and other members of the class.” Ads
visory Committec’s Note to Proposed Amend-
ment to Rule 68, 102 F.R.D., at 436.

Moreover, Rule 23(e) requires the court's ap~
proval before a class action is compromised;
the Rule protects class members “from unjust or’
unfair settlements affecting their rights by rep-
resentatives who lose interest or are able to
secure satisfaction of their individual claims by,
compromise.” . Moreland v. Rucker Pharmacal
Co., 63 F.R.D. 611, 615 (WD La.1974). Yet Ruch
68 does not mesh with such careful supervision.
Its “plain language” requires simply that upon’
the plaintiffs acceptance “the clerk shall enter
judgment.”

In addition, Rule 68 sets a nondiscretionary
10-day limit on the plaintiff's power of accept-
ance—a virtually impossible amount of time in
many cases to consider the likely merits of
complex claims of relief, give notice to class
members, and secure the court’s approval, )

50. In aadition to the sources cited in nn. 57, 59,
and 61, infra, see, e.g, Branham, Offer of Judg-
ment and Rule 68: A Response to the Chief
Justice, 18 John Marshall L.Rev. 341 (1985)
Fiss, Comment, Against Settlements, 93 Yale
L.J. 1073 (1984); Shavell, Suit, Settlement, arid
Trial: A Theoretical Analysis Under Alternative
Methods for the Allocation of Legal Costs, 11
I.Legal Studies 55 (1982); Simon, Rule 68 at the
Crossroads: The Relationship Between Offer of
Judgment and Statutory Attorney’s Fees, 53
U.Cinn.L.Rev. 889 (1984); Notes, The Impact of
Proposed Rule 68 on Civil Rights Litigation, 84

Colum.L.Rev. 719 (1984); Note, Rule 68: ‘A
“New"” Tool for Litigation, 1978 Duke L.J. 889;
Offer of Judgment and Statutorily Authorized
Attorney’s Fees: A Reconciliation of the Scope
and Purpose of Rule 68, 16 GaL.Rev. 482
(1982); The ‘Offer of Judgment' Rule in Em-
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some interesting arguments based on’an
economic analysis of settlement incentives
and aggregate results. Ante, at 3018.
But I believe Judge Posner had the better
of this argument in concluding that.the
incentives created by interpreting Rule 68
in its current form to include attorney’s
fees would “cuft] against the grain of sec-
tion 1988, and that in any event 2 modifi-
cation of Rule 68 to encompass fees is for
Congress, not the courts. 720 F.2d, at 479.
B

Indeed, the judgment of the Court of
Appeals below turned on its determination
that an interpretation of Rule 68 to include
attorney’s fees is beyond the pale of the
judiciary’s rulemaking authority. - Ibid.
Congress has delegated its authority to this
Court “to prescribe by general rules ...
the practice and procedure of the district
courts and courts of appeals of the United
States in civil actions.” 28 US.C. § 2072.5!
This grant is limited, however, by the con-
dition that “[sJuch rules shall not abridge,
enlarge or modify any substantive right.”
Ibid. The right to attorney’s fees is “sub-
stantive” under any reasonable definition
of that term. Section 1988 was enacted
pursuant to § 5 of the Fourteenth Amend-
ment, and the House and Senate Reports

recurrently emphasized ‘that “fee awards -

are an integral part of the remedie$ neces-
sary to obtain ... compliance” with the

ployment Discrimination Actions: A Fundamen-
tal Incompatibility, 10 Golden Gate L.Rev. 963
{1980); Notes, The Proposed Amendment to
Federal Rule of Civil Procedure 68: Toughening
the Sanctions, 70 lIowa L.Rev. 237 (1984).

51. Section 2072 provides in relevant part:

“The Supreme Court shall have the power to
prescribe by general rules, the forms of process,
writs, pleadings, and motions, and the practice
and procedure of the district courts and courts
of appeals of the United States in civil actions,
including admiralty and maritime cases, and
appeals therein, and the practice and procedure
in proceedings for the review by the courts of
appeals of decisions of the Tax Court of the
United States and for the judicial review or
enforcement of orders of administrative agen-
cies, boards, commissions, and officers.
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civilrights laws and .to redress viola-
tions.5? - Statutory attorney’s fees remedies
such as that set forth in § 1988 “are far
more like riew causes of action tied to spe-
cific rights than like background procedur-

- al rules governing any and all litigation.”

Hensley v. Eckerhart, 461 US,, at 443, n.
2, 103 S.Ct., at 1987, n. 2 (BRENNAN, J.,.
concurring in part and dissenting in part)..
See also 720 F.2d, at 479 (§ 1988 “does not
make the litigation process more accurate
and efficient for both parties; even more
clearly than the statute of limitations {at
issue in Ragan v. Merchan{s Transfer &
Warehouse Co., 337 US. 530, 69 S.Ct.
1233, 93 L.Ed. 1520 (1949} ], it is designed
instead to achieve a substantive objective—
compliance with the eivil rights laws”).3

As construed by the Court today, Rule 63
surely will operate fo “abridge” and to
“modify” this statutory right to reasonable
attorney’s fees. “The test must be wheth-
er a rule really regulates procedure,—the
judicial process for enforcing rights and
duties recognized by substantive law and
for justly administering remedy and re-
dress for disregard or infraction of them,”
or instead operates to abridge a substan-
tive right “in the guise of regulating proce-
dure.” Sibbach v. Wilson & Co., 312 US.-
1, 10, 14, 61 S.Ct. 422, 424, 426, 85 L.Ed.
479 (1941) (emphasis added); see also Han-
na v. Plumer, 380 U.S. 460, 464-465, 85
S.Ct. 1136, 1140, 14 L.Ed.2d 8.(1965). Un-
like' those provisions of the Federal Rules

“Such rules shall not abridge, enlarge or mod-
ify any substantive right and shall preserve the
right of trial by jury as at common law and as
declared by the Seventh Amendment to the Con-
stitution.”

52. S.Rep. No. 94-1011, at 5 (emphasis added),
U.S.Code Cong. & Admin:News 1976, p. 5913.
See also id., at 2-4; H.R.Rep. No. 94-1558, at 1
Maine v. Thiboutot, 448 US. 1, 11, 100 S.Ct.
2502, 2508, 65 L.Ed.2d 555 (1980).

53. “The most helpful way ... of defining a sub-
stantive rule-—or more particularly a substan-
tive right, which is what the Act refers to—is as
a right granted for one or more nonprocedural
reasons, for some purpose or purposes not hav-
ing to do with the fairness or efficiency of the
litigation process.” Ely, The Irrepressible Myth
of Erie, 87 Harv.L-Rev. 693, 725 (1974).
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that explicitly authorize an award of attor-
ney’s fees, Rule 68 is .not addressed to
bad-faith or unreasonable litigation con-
duct. The courts always have had inherent
authority to assess fees against parties
who act “in bad faith, vexatiously, wanton-
ly, or for oppressive reasons,” Alyeska
Pipeline Service Co. v. Wilderness Socie-
ty, 421 U.S., at 258-259, 95 S.Ct., at 1622,
and the assessment of fees against parties
whose unreasonable conduct has violated

the rules of litigation falls comfortably into

the courts’ authority to administer “remedy
and redress for disregard or infraction” of
those rules, Sibbech v. Wilson & Co., su-
pra, 312 U.S,, at 14,-61 S.Ct., at 426. ’

Rule 68, on the other hand, contains no
reasonableness coimponent. See supre, at
——, As interpreted by the Court, it will
operate to divest a prevailing plaintiff of
fees to which he otherwise might be enti-
tled under the reasonableness standard
simply because he guessed wrong, or be-
cause he did not have all information rea-
sonably necessary to evaluate the offer, or
because of unforeseen changes in the law
or evidence after the offer. The Court’s
interpretation of Rule 68 therefore clearly
collides with the congressionally prescribed
substantive standards of § 1988, and the
Rules Enabling Act requires that the
Court’s interpretation give way.

If it had addressed this central issue,
perhaps the Court would have reasoned
that Rule 68 as interpreted to include attor-
ney’s fees is merely a procedural device
designed to further the important policy of
encouraging efficient and prompt resolu-
tion of disputes. With all respect, such
refashioning of settlement incentives is

54, Those exceptions include recovery of attor-
ney's fees from a common fund, and recovery
of attorney's fees where the opposing party has
acted in bad faith or in willful disobedience of a
court order. See, e.g., Summit Valley Industries,
Inc. v. Carpenters, 456 U.S. 717, 721, 102 S.Ct.
2112, 2114, 72 L.Ed.2d 511 (1982); Alyeska Pipe-
line Service Co. v. Wilderness Soctety, 421 US.
240, 257-259, 95 S.Ct. 1612, 1621-1623, 44
L.Ed.2d 141 (1975).
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squarely foreclosed by the Court’s decision?
ini Alyeska Pipeline Service Co. v. Wildér
ness Society, which held that it is “inappré®,
priate for the Judiciary, without legislative’
guidance, to reallocate the burdens of it
gation.” 421 U.S,, at 247, 95 S.Ct., at 1616::
Beyond a handful of “hmltedcxrcumstamﬁ
es” that do not: encompass today’'s deci-
sion,™ “it is apparent that the circumstanc*
es under which attorney’s fees are to be
awarded and the range of discretion’of
the courts in making these awards are
matters for Congress to determine,” id., at.
257, 262, 95 S.Ct., at 1621, 1624 (emphasis

added), and that “courts are not frée to
fashion drastic new rules with respect to:
the allowance” or disallowance of attor-
ney’s fees, id., at 269, 95 S.Ct., at 1627. By.
permitting a mechanical per se rule to sup-
plant the congressionally prescribed rea--
sonableness standard of § 1988, and by:
divesting courts of the- discretion Congress-
intended them to exercise, the Court has,
assumed 2 forbidden “roving authority” to.
“make major inroads on a policy matter
that Congress has reserved for itself.” Id,,
at 260, 269, 95 S.Ct,, at 1627. It matters.
not whether such “roving authority” is ex-
ercised on a case-by-case basis or, as here;:
in interpreting a Federal Rule promulgated
pursuant to Congress’ delegation of rule-.

‘making authority: in either event, the re-

sult is to- “abridge” and to “modify” the
substance of § 1988 “in the guise of regu-
lating procedure.” Sibbach v. Wilson &
Co., 312 US., at 10, 61 S.Ct., at 424.%

I

For several years now both the Judicial
Conference and Congress have been en-

§5. “It would be untenable to assert that Con-
gress, although determined to prevent the courts
through judicial interpretation from ‘makl[ing]
major inroads on a policy matter that Congress
has reserved for itself, would approve of the
identical result if achieved through judicial rule-
making.” Note, The Conflict Between Rule 68
and the Civil Rights Attorneys’ Fee Statute:
Reinterpreting the Rules Enabling Act, 98 Harv.
L-Rev. 828, 844 (1985), quoting Alyeska Pipeline
Service Co. v. Wilderness Society, supra, 421
U.S., at 269, 95 S.Ct., at 1627.
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gaged in an
Rule 68 and have considered numerous pro-
posals to amend the Rule to include attor-
_pey's fees. The Advisory Committee on
the Federal Rules initially proposed an
amendment to Rule 68 in August 1983 that
would have applied equally to plaintiffs and
defendants and that would have left appli-
cation of the Rule's fee provisions in the

56. The proposed Rule provided:

“At any time more than 30 days before the
trial begins, any party may serve upon an ad-
verse party an offer, denominated as an offer
under this rule, to settle a claim for the money

or property or 10 the effect specified in his offer -

and to enter into 2 dismissing the
claim or to aliow judgment to ‘be entered ac-
cordingly. The offer shall remain open for 30
days unless a court authorizes earlier withdraw-
al. An offer not accepted in writing within 30
days shall be deemed withdrawn. Evidence of
an offer is not admissible except in a proceeding
1o enforce a settlement or to determine COStS
and expenses. o

“If the judgment finally entered is not more
favorable to the offeree an unaccept
offer that remained open 30 days, the offeree
must pay the costs and expenses, including rea-
sonable attorneys’ fees, incurred by the offeror
after the making of the offer, and interest from
the date of the offer on any amount of money
that a claimant offered to accept 10 the ‘extent
such interest is not otherwise included in the
judgment. The amount of the and
interest may be reduced to the extent expressly
found by the court, with a statement of reasons,
to be excessive OF unjustified under all of the
circumstances. In determining whether 2 final
judgment is more or fess favorable to the offer-
ee than the offer, the costs and expenses of the
parties shall be excluded from consideration.
Costs, expenses, and interest shall not be award-
ed to an offeror found by the court to have
made an offer in bad faith.

“The fact that an offer is made but not accept-
ed does not preclude a subsequent offer. When
the liability of one party to another has been
determined by verdict or order or judgment, but
the amount or extent of the liability remains to
be determined by further proceedings, any par-
ty may make an offer of settlement under this
rule, which shail be effective for such period of
time, not more than 10 days, as is authorized by
the court. This rule shall not apply to class or
derivative actions under Rules 23, 23.1, and
232" Committee on Rules of Practice and Pro-
cedure of the Judicial Conference of the United
States, Preliminary Draft of Proposed Amend-
ment to the Federal Rules of -Civil Procedure
(Aug. 1983), reprinted in 98 F.R.D. 337, 361-363
(1983)-

extensive reexami tion-of
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courts’ informed discretion.®® “The proposal

received “extensive

criticism 5 and subse-

quently was replaced with 2 revised version
in September 1984. The attorney’s fee pro-
visions of that proposal would apply only if

a court determined that “an offer was re-
jected unreasonably,” and the proposal sets.--

forth detailed factors for assessing the rea-

sonableness of the rejection.®®

57. See generally Proposedﬁmendme'ms to the’

Public hear-

Federal Rules of Civil Procedure: Hearings be-
fore the Advisory Committee
the Judicial Conference of the United States
(Washington, DC., Jan. 18, 1984); ; Proposed
Amendments 10 the Federal Rules of Civil Pro-
ceds -cings before the Advisory Commit-

ure: H
tee of Federal Rules of Civil Procedure of the

"United States Judicial Conference (Los Angeles,

© Cal, Feb. 3, 1984)-

8. The revised proposed Rule 68 provides:

- accordingly.

. “At any time more

claim that was the

than 60 days. after the
service of the summons and complaint on 2
party but not less than 90 days (or 75 days if it
is a counteroffer) before trial, either party may
serve upon the other party but shall not file
with the court-a written offer, denominated as
afn] offer under this rule, 10 settle a claim for
the money, property, of relief specified in the

“offer and to enter into 2 stipulation dismissing

the claim or 10 allow judgment
The offer shall remain open for 60

days uniess’

served on the offeree prior to acceptance by the -

offeree. An offer that
accepted or rejected in writing
An offer that is neither withdrawn nor accepted
within 60 days shail be deemed rejected. The
fact that an offer is made but not accepted does
not preclude-a subsequent offer. Evidence of
an offer is not admissible except in proceedings
1o enforce a settiement of to determine sanc:
tions under this rule. e .

“If, upon a motion by the offeror within 10
days after the entry of judgment, the court de-
termines that an offer was rejected unreason-
ably, resulting in unnecessary delay and need-
less increase in the cost of the litigation, it may
impose an appropriate sanction upon the offer-
ee. In making this determination the court
shall consider all of the relevant circumstances
at the time of the rejection, including (1) the
then apparent merit of of merit in the
subject of the offer, (2) the
closeness of the i
issue, (3) whether the offeror had unreasonably
refused to furnish information necessary 1o
evaluate the reasonableness of the offer, (4)
whether the suit was in the nature of 2 “test
case,” presenting questions of far-reaching im-

CGCT0030<
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ings on this proposed amendment were
held only several months. ago.%®

~ In the meantime; numetous revisions of
§ 1988 have been proposed in Congress in
recent years. A 1981 proposal would have
imposed a rule similar to that adopted by

the Court today,® but it drew sharp opposi-

tion during legislative hearings ® and nev-
‘er was voted out of Subcommittee. Subse-
quent proposals to the same effect have
had a similar fate.8?2 In 1984, legislation
was introduced that would have adopted
the same rule but subject to the qualifica-
tion that the failure to accept a settlement
offer “was not reasonable at the time such
failure occurred.” 8 Hearings were held

portance affecting non-parties, (5) the relief that
might reasonably have been expected if the
claimant should prevail, and (6) the amount of
the additional delay, cost, and expense that the
offeror reasonably would be expected to incur if
the litigation should be prolonged. .

“In determining the amount of any sanction
to be imposed under this rule the court also
shall take into account (1) the extent of the
delay, (2) the amount of the parties’ costs and
expenses, including any reasonable . attorney's
fees incurred by.the offeror as a resuit of the
offeree’s rejection, (3) the interest that could
have been earned at prevailing rates on the
amount that a claimant offered to accept to the
extent that the interest is not otherwise included
in the judgment, and (4) the burden of the
sanction on the offeree. )

“This rule shall not apply to class or deriva-
tive actions under Rules 23, 23.1, and 232"
Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States,
Preliminary Draft of Proposed Amendments to
the Federal Rules of Civil Procedure (Sept.
1984), reprinted in 102 F.R.D. 407, 432-433
(1985). '

59, See generally Proposed Amendments to the
Federal Rules of Civil Procedure: Hearings be-
fore the Standing Committee of the Advisory
Committee on Civil and Criminal Rules of the
Judicial Conference of the United States (Wash-
ington, D.C., Feb. 1, 1985); Proposed Amend-
ments to the Federal Rules of Civil Procedure:
Hearings before the Standing Committee and
the Advisory Committees on Civil and Criminal
Rules of Practice and Procedure of the Judicial
Conference of the United States (San Francisco,
Cal., Feb. 21, 1985).

60. During Subcommittee hearings, Senator
Hatch submitted a proposed amendment to S.
585, 97th Cong., 1st Sess. (1981), § 2(c) of which

" on this legislation,® but it too never waj

voted out of Subcommittee. ’
‘This activity is relevant in two respects;
First, it rather strongly suggests that r_ngfi-?

" ther the ‘Advisory Committee nor Congrgs’s%
‘have viewed Rule 68 as currently go erﬁ%

ing attorney’s fees, else the proposals i7%
amend Rule 68 to include attorney’s | o3
would largely be unnecessary. Second,‘th'"ef}
Committee and Congress have given close’
consideration to a broad range of troubling,
issues that would be raised by application.
of Rule 68 to attorney’s fees, such as (1),
whether to import a reasonableness stan-
dard into Rule 68, (2) whether and to what
extent district courts should have discre
tion in applying the Rule, (3) the need to

would have provided: “No fee shall be awarded
under [§ 1988] as compensation for that part of
litigation subsequent to a declined offer of set-
tlement when such offer was as substantially
favorable to the prevailing party as the relief
ultimately awarded by the court.” Attorney’s
Fees Awards: Hearings on S. 585 before the’
Subcommittee on the Constitution of the Senate
Committee on the Judiciary, 97th Cong, 2nd
Sess. 13 (1982). )

61. See id, at 17-18, 29-31, 51, 65-66, 72. ‘See
also Municipal Liability Under 42 U.S.C. § 1983;
Hearings on S..585 Before the Subcommittee on
the Constitution of the Senate Committee on the
Judiciary, 97th Cong., 1st Sess. (1981).

62. See, e.g, S. 141, 98th Cong., 1st Sess. (1983)
HR. 721, 99th Cong., 1st Sess. (1985). ’

63. S. 2802, § 8(2), 98th Cong., 2d Sess. (1984):
“No award of attorney's fees and related ex-

penses subject to the provisions of this Act may
be made— i

“(2) for services performed subsequent to the
time a written offer of settlement is made to a
party, if the offer is not accepted and a court or
administrative officer finds thate— I

“(A) the relief finally obtained by the party is
not more favorable to the party than the offer of
settlement, and o

“(B) the failure of the party to accept the
offer of settlement was not reasonable. at the
time such failure occurred.”

64, Sec Legal Fees Equity Act: Hearings on S
2802 before the Subcommittee on the Constitu-
tion of the Senate Committee on the Judiciary,
98th Cong., 2d Sess. (1984).

00C0030%
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revise Rule 68 so as to ensure that offerees
have had sufficient time and discovery to
evaluate the strength of their cases and the

reasonableness of settlement offers; (4) ap-

plication of the Rule to suits. for non-pecu-
niary relief, (5)-application of the Rule to
class-action litigation, (6) conflicts of inter-
est between attorneys and clients that the
Rule might create, and (7) the precise na-
ture and scope of the sanction. Many of
the proposals discussed above have been
carefully crafted to address these prob-
lems. See nn. 56, 58, and 63, supra.

Congress and the Judicial Conference are
far more institutionally competent than the
Court to resolve this matter. Because the
issue before us at the very least is ambigu-
ous, and because the “plain language” ap-
proach leads to so many inexplicable incon-
sistencies in the operation of the Rules and
the substantive fees-award statutes, the
Court should have stayed its hand and al-
lowed theée.other avenues for amending
Rule 68 to be pursued.. Under these cir-
cumstances, the Court’s decision to the con-
trary constitutes poor judicial administra-
tion as well as poor law, and it renders
even more imperative the need for Con-
gress and the Judicial Conference to re-
solve this problem with dispatch.

" APPENDIX TO OPINION OF
BRENNAN, J., DISSENTING

Congress has enacted well over 100 fee-
shifting statutes, which typically fall into
three broad categories: ‘ '

(A) Statutes that refer "to “attorney’s
fees “as part of the costs. ”  Variations
include “attorney’s fees to be taxed and
collected as part of the costs,” “costs in-
cluding attorney’s fees,” and “attorney’s
fees and other litigation costs.” Under the
Court’s “plain language” approach, these
various formulations all “defin[e] ‘costs’ to
include attorney’s fees.” Ante, at 3017.
Thus where an action otherwise is gov-
erned by Rule 68, attorney’s fees that are
potentially awardable under these statutes

68. This list does not purport to be a complete
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“gre to be included as costs for purposes of
Rule 68.” :Jbid. -

"(B) Statutes that do not refer to attor-
ney’s fees as part of the costs. Many other
fee statutes do not describe fees “as”
costs, but instead as an item separate from
¢osts. Typical formulations include *costs
and a reasonable attorney’s fee,” “costs
together with a reasonable attorney’s fee,”.
and “costs, expenses, and a reasonable at-
torney’s fee.” Some statutes simply autho-
rize awards of fees without any reference
to costs. Under the Court’s “plain lan-
guage” approach, none of these formula-
tions “defin[e] ‘costs’ to include attorney’s
fees” Ante, at 3017. Thus where an ac-
tion otherwise is governed by Rule 68, at-
torney’s fees that are potentially awardable
under these statutes are not subject to
Rule 68 and instead are to be evaluated
solely under the reasonableness standard
as summarized in Hensley v. Eckerhart,
461 U.S. 424, 103 S.Ct. 1933, 76 L.Ed.2d 40
(1983). .

(C) Statutes that may or may not refer
to attorney’s fees as part of the costs. A
number of statutes authorize the award of
“costs and expenses, including attorney’s
fees.” It is altogether uncertain how such
statutes should be categorized under the
Court’s “plain language” approach to Rule
68. On the one hand, if the phrase “includ-

ing attorney’s fees” is read as modifying

the word “costs” at least in part, attorney’s
fees that are potentially awardable under
these statutes arguably are subject to Rule
68. On the other hand, if “including attor-
ney’s fees” is read as modifying only the
word “expenses” (which seems to be the
more plausible “plain meaning”), fees un-
der these statutés are not subject to Rule
68 and instead are governed solely by the
reasonableness standard as summarized in
Hensley v. Eckerhart, supra.

The following is 2 summary of the stat-
utes enacted by Congress authorizing
courts to award attorney’s fees, broken
down into the three categories discussed

" above.$8 The Court has not explained why

enumeration of all statutes authorizing court-
)
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APPENDIX—Continued

it is that either Congress or the drafters of
the Federal Rules might have intended to

‘create such disparate settlement incentives ..

based on minor variations in the phraseolo-
gy of attorney’s fee statutes.. _

; to as “Costs” - _

1. Freedom of Information Act, 88 Stat, 18. Hobby Protection Act, 87 Stat- 686 15
1562, as amended, 5 ~US.C. -~ US.C. § 2102.. - e i’&
§ 552@4E)F), 5 US.C.A. 19. Export Trading Company Act of 1982,
§ 552(2)(4)(F) (1985 Supp.). o © 96 Stat. 1243, 15 US.C. §§ 4016(b)1)x

2. Privacy Act of 1974, 88 Stat. 1901, as 4. '
amended, 5 US.C. §§ 5523(&’)(2)(3), 20. National Cooperative Research Act of’:
552a(g)(4)(B). 1984, 98 Stat. 1817, ‘15 - US.CAL

3. Government in the Sunshine- Act, 90 - § 4304(a)+b) (Supp.1985).

Stat. 1245, 5 US.C. § 552b(i). 21. National Historic Preservation -Act’

4. Commodity Exchange Act, as added by Amendments of 1980, 94 Stat. 3002, as.
§ 14 of the Commodity Futures Trad- - added, 16 U.S.C. § 470w-4. i
ing Commission Act, 88 Stat. 1394, 7 22, Endangered -Species Act of 1973, 87
U.S.C. § 18(d)e)- ' Stat. 897, as amended, 16 USGC.-

5. Packers and Stockyard ‘Act of 1921, 42 ©§ 1540(g)(4).

Stat. 166, as amended, 7 US.C. 23 Public Utility Regulatory Policies Act
§ 210(8). of 1978, 92 Stat. 3129, 16 US.C;

6. Perishable Agncultural Commodmes § 2632(2)~(b).
Act of 1930, 46 Stat. 534, as amended, 94  Gopyright Act of 1976, 90 Stat. 2586, .
7US.C. § 499(). 17 US.C. § 505.

7. Agricultural Fair Practices Act of 1967, 25. Semic onductor Chip Protection Act of
82 Stat. 95, 7 U.S.C. §§ 2305(a) and (c). 1984 98 Stat. 8353, 17 US.C.A.

y y - . aJy .

8. Home Owners’ Loan Act of 1933, 48 § 911(f) (Supp.1985). :

Stat. 132, as amended, 12 US.C. .
§ 1464(a)(3). . 26. Racketeer Influenced and Corrupt Or-

9. Bank Holding Company Act Amend- ) ga gzsit(;lcc;ns Act, 84 Stat. 944 18 US.C. .
ments of 1970, 84 Stat. 1767, 12 US.C. )

_.§ 1975. 21 Omnibus Crime Control and -Safe

10. Clayton Antitrust Act, 38 Stat. 731, as Streefs Act of 1968, 82 Stat. 223, as

4 amended, 15 U.S.C. §§ 15(3.), 15(b) amended, 18 US.C. § 2520.

11. HartScott-Rodino Antitrust Improve- 28. Jury System Improvement Act of
ments Act of 1976, 90 Stat. 1394, 1396, 1978, as amended, 28 US.C.A.
as amended, 15 U.S.C. §§ 15¢(a)(2), 26. § 1875(d)(2) (Supp.1985).

12. Unfair Competition Act of 1916, 39 29. Rehabilitation Act of 1973, 92 Stat.
Stat. 798, 15 US.C. § 72. - - 2982, 29 U.S.C.A. § 794a(b) (Supp.

13. Securities Act of 1933, 48 Stat. 82, as 1985).
amended, 15 US.C. § TTk(e). 80. Surface Mining Control and Reclama-

14. Trust Indenture Act of 1939, as added tion Act of 1977, 91 Stat. 503, 30 U.S.C.
by § 315b of the Securities and Ex- § 1270(d).
change Commission Act, 53 Stat. 1171, 31. Deep Seabed Hard Mineral Resources

A, Attorney’s Fees Referred

1176, 15 U.S.C. §§ TTooole), TTwww(a).

15.

1'5.

17.

105 SUPREME COURT REPORTER

Secuntles Exchange Act.of 1934 4&
Stat. 890; 898, as amended, 15 U.SGE

_§§ 78ie), T8r(a).

_ Jewelers Hall-Mark Act, 34 Stat. 262,1E
. as amended, 15 US.C. § 298(b)—(d),$
.Consumer Product Safety Act, .8

., - Stat. 1218, 1226, as amended, 15 U.S ‘*5

| .. §§ 2060(c), (D), 2072(a), 2073. .. *F

Act, 94 Stat. 573, 30 US.C. § 142.7(c).

awarded attorney's fees. Moreover, I do not
suggest that ail of these statutes necessarily are

govemcd by Rule 68's offer-of: Judgment provi-

(w\OOSOE



32.

33.

34.

35.

36.

317.

38.

39.

40.

41,

42.

43.

44,

45.

46.

47,

48.

49.
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A_PPENDIX—Continued' ’
Federal Oil and Gas Royalty Manage-
ment Act of 1982, 96 Stat. 2458, 30
U.S.C. § 1734(2)(9).

Federal Water Pollution Control’ Act; .

as added by § 505 of Title V, 86 Stat.
888, 33 U.S.C. § 1365(d)- o
Marine Protection, Research, and
Sanctuaries Act of 1972, 86 Stat. 1057,
33 U.S.C. § 1415(g)(4). ‘
Deepwater Ports Act of 1974, 88 Stat.
2141, 33 U.S.C. § 1515(d).

Act to Prevent Pollution from Ships,
94 Stat. 2302, 33 U.S.C. § 1910(d).
Safe Drinking Water Act, 88 Stat.

1690-1691, as amended, 42 US.C.

§§ 300j-8(d), 300j-9(2)(B))(). ‘
Voting Rights Act of 1965, 79 Stat.
445, as amended, 42' U.S.C. § 1973l(e)-
The Civil Rights ~Attorney’s Fees
Awards Act of 1976, 90 Stat. 2641, 42
U.S.C. § 1988. .

Civil Rights of Institutionalized Per-
sons Act, 94 Stat. 350-351, 42 US.C.
§§ 1997a(b), 1997¢(d). ]
Title 11 of the Civil Rights Act of
1964, 78 Stat. 244, 42 US.C. § 2000a-
3(b). N ' . -
Title III of the Civil Rights Act of
1964, 78 Stat. 246, 42 US.C. § 2000b~
1. . . -
Title VII of the Civil Rights Act of
1964, 78 Stat. 261, 42 US.C. § 2000e-
5(k).

Privacy Protection Act of 1980, 94
Stat. 1880, 42 US.C. § 20002a~6(£).
Noise Control Act of 1972, 86 Stat.
1244, 42 U.S.C. § 4911(d).
Comprehensive Older Americans Act
Amendments of 1978, 92 Stat. 1555, 42
U.S.C. § 6104(eXD). -
Energy Policy and Conservation Act,
a9 Stat. 930, 42 U.S.C. § 6305(d).
Resource Conservation and Recovery
Act of 1976, as added, 90 Stat. 2826, 42
U.S.C. § 6972(e). :

Clean Air Act, 84 Stat. 1686, 1706-
1707, 42 US.C. §§ 7413(b), 7604(d),
7607(£).

50.

-51.

52,

55.
56.
57.
58.

59.

61.

62. -

64.

Clean Air.Act Amendments of 1977,
91 Stat: 784, 42 U.S.C. § 7622(e)(2).
Powerplant and Industrial Fuel Use
Act of 1978, 92 Stat. 3335, 42 Us.C.
§ 8435(d). o ' o
Ocean Thermal Energy Conversion
Act of 1980, 94 Stat. 990, 42 Us.C.
§ 9124(d).

. QOuter Continental Shelf Lands Act

Amendments of 1978, 92 Stat. 657, 43
U.S.C. § 1349(a)5). ’

. ‘Railway Labor Act of 1926, 44 Stat.

578, as amended, 45} U.S.C. § 153(p)-
Shipping Act of 1916, 39 Stat. 7817, as

-amended, 46 U.S.C. § 829.

Merchant Marine Act of 1936, 49 Stat.
2015, as amended, 46 US.C. § 1227.
Shipping Act of 1984, 98 Stat. 3132, 46
U.S.C.A. § 1710(h)(2) (Supp-1985).

Communications Act of 1934, 48. Stat.

. 1072, 1095, 47 U.S.C. §§ 206, 407.

Cable Communications Policy Act of
1084, 98 Stat. 2779, 47 US.CA.
§§ 553(c)(2), 605(d)3)(B) (Supp.1985).

. Natural Gas Pipeline Safety Act, 90

Stat. 2076, 49 U.S.C.A. § 1686(e) (Supp.
1985). : B :
Hazardous Liquid Pipeline Safety Act
of 1979, 93 Stat. 1015, 49 Us.C.
§ 2014(e).

Interstate Commerce  Act, 24 Stat.
382, as amended, 49 Us.C.
§ 11705(d)(3)-

Codification of Interstate Commierce
Act and related Laws, 92 Stat. 1337, 49
U.S.C. § 11710(b).

Foreign Intelligence Surveillance Act
of 1978, 92 Stat. 1796, 50 US.C.
§ 1810(c).

B. Attorney’s Fees Not Referred

to as “Costs” »
Privacy Act of 1974, 88 Stat. 1897, as
amended, 5 US.C. § 552a(g)(4).
Plant Variety Act, 84 Stat. 1556, 7
U.S.C. § 2565. - :
Bankruptey Act of 1978, 92 Stat. 2559,
2570, 2572, 2590, as amended, 11
U.S.C. §§ 303(D), 362(h), 363 523(d).

3 b 88406
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10.
11.
12

13.
14.

15.

16.

17.

18.

19.

20.

. APPENDIX—Continued-
Home Owmers’ Loan Act of 1933, 48
Stat. 132,. as -amended, 12 US.C.
§ 1464(d)X8)(A). .

National Housing Act, 48 Stat. 1260 as.
_ amended, 12 US.C. § 1730(m)(3).

Federal Credit Union Act 84 . Stat.

"1010, as amended, 12 U.S.C. § 1786(p).

Federal Deposit Insurance Act, 64 Stat.
879, as amended, 12 U.S.C. § 1818(n).
Real Estate Settlement Procedures Act
of 1974, 88 Stat. 1728, as amended, 12
U.S.C. § 2607(d)(2)(b).

Right to Financial Privacy Act of 1978,
92 Stat. 3708, 3789, 12 US.C.
§§ 3417(a)(4), 3418. .
Securities Exchange Act of 1934, 48

Stat. 899, .as amended, 15 USC‘

§ 78u(h)(@®).

Trademark Act, 60 Stat. 439, as
amended, 15 U.S.C. § 1117. -

National Traffic and Motor Vehicle
Safety Act of 1966, 80 Stat. 724, 15
U.S.C. § 1400(b).

Truth-in-Lending Act, 82 Stat. 157, as
amended, 15 U.S.C. § 1640(a).
Consumer Leasing Act, 90 Stat. 259,
15 U.S.C. § 1667b(a). .
Consumer Credit Protection "Act, as
added by § 601 of the Fair Credit Re-
porting Act, 84 Stat. 1134, 15 US C.

_§§ 1681n(3), 16810(2).

Consumer Credit Protection Act, as
added by § 508 of the Equal Credit
Opportunity Act, 88 Stat. 1524, 15
U.S.C. § 1691e(d). : -
Consumer Credit Protection Aect, as
added by § 814 of the Fair Debt Collec-
tion Practices Act, 91 Stat. 881, 15
U.S.C. § 1692k(a).

Electronic Fund Transfer Act, 92 Stat.
3737, 15 US.C. §§ 1693m(a), (f).
Interstate Land Sales Full Disclosure
Act, 82 Stat. 595, as amended, 15
U.S.C. § 170%(c).

Motor Vehicle Information and Cost
Savings Act, 86 Stat. 955, 963, as
amended, 15 US.C. §§ 1918(a),
1989(a)(2).

21.

22.

105 SUPREME .COURT REPORTER

Toxic Substances Control Act, 90 Stat.,
2039, 2041—2042 15 U.S.C. _§§ 2618@“

"2619(c)(2), 2020(b)(4)(C).

Petroleurn Marketing Practices ‘zltct‘.;I

. 92 Stat. 331, 15 U.S.C: § 2805(d)(1),

2.

" 'Condominium and Cooperatlve Abm

Relief Act of 1980, 94 Stat. 1677, 167¢ 9 =

- 15 U.S.C. §§ 3608(d), 3611(d).

25.

26.

21,

28.

29.

30.

31.

32.

33.

" Alaska National Interest Lands Coii*

servation Act, 94 Stat. 2426, 16 U.S. C.
§ 3117(a). ’

Navajo and Hopi Indian Relocatlon
Amendments Act of 1980, 94 Stat. 934
25 U.S.C. § 640d-27(b). -

Tax Reform Act of 1976, 90 Stat.

1660, 26 U.S.C. § 6110()(2)¢ o

Codification of Title 28, Judiciary and

Judicial Procedure, 62 Stat. 869, as

amended, 28 U.S.C. § 1927.

Equal Access to Justice Act, 94 Stat.,
2327, 28 US.C. § 2412(b).

Norris-La Guardia Act, 47 Stat. 71, 29,
US.C. § 107 o
Fair Labor Standards Act of 1938, 52
Stat. 1069, as amended, 29 US.C..
§ 216(b). ' o
Labor-Management Reporting and

Disclosure Act of 1959, 73 Stat. 524, 29

U.S.C. § 431(c).

Age Discrimination in Employment

Act of 1967, 81 Stat. 604, as amended,
29 U.S.C. § 626(b).

Employee Retirement Income Security
Act of 1974, 88 Stat. 891, as amended,

- 29 US.C. § 1132(g).

34.

35.
36.

37,
38,

39.

Multiple Mineral Development Act, 68
Stat. 710, 30 U.S.C. § 526(e). -
State and Local Fiscal Assistance Act
of 1972, 86 Stat. 919, as amended, 31
U.S.C. § 6721{c). ‘
Longshoremen’s and Harbor Workers’
Compensation Act, 44 Stat. 1438, as
amended, 33 U.S.C. § 928(a).

Patent Infringement Act, 66 Stat. 813,
35 US.C. § 285,

Servicemen’s Group Life Insurance
Act, 72 Stat. 1165, 38 U.S.C. § 784(g)-
Social Security Act, 49 Stat. 624, as
amended, 42 U.S.C. § 406(b). -
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40.

41.
42.
43.

44,

45.
46.

47.

48.

49,

. UNITED STATES v. SHEARER
-+ 7 Clte as 105'5.CL. 3039 (1985)

7. Railroad Révitalization and Regulatory

APPENDIX—Continued ™ .

Atomic Energy Act of 1954, 68 Stat. -

946, 42 US.C. § 2184, = ¢,
Legal Services Corporation Act, as
added, 88 Stat. 381, as amended, 42
US.C. § 2996e(®. =~ T - :
Fair Housing Act of 1968, 82 Stat. 88,
42 US.C. § 3612(c). .~ o
Mobile Home. Construction and Safety
Standards Act, 88 Stat. 706, as amend-
ed, 42 US.C. § 5412(b). o
Comprehensive Environmental Re-
sponse, Compensation, and: Liability
Act of 1980, 94 Stat. 2792, 42 Us.C.
§ 9612(c)(3)- _ -
Outer Continental Shelf Lands Act
Amendments of 1978, 92 Stat. 658, 682,
43 US.C. 8§ 1349(b)(2), 1818(c)AXC).
Alaska National Interest Lands Con-
servation Act, 94 Stat. 2430, 43 US.C.
§ 1631(c).

Act of Mar. 2, 1897, 29 Stat. 619, 48
U.S.C. § 1506. r
Codification of Interstate Commerce
Act and related Laws, 92 Stat. 1454, as

. amended, 49 U.S.C. § 11708(c).

Household Goods Transportation Act
of 1980, 94 Stat. 2016, as amended, 49
U.S.C. § 11711(d)e)-

C. “Costs and Expenses, Including

Attorney’s Fees”

Magnuson-Moss Warranty—Federal
Trade Commission Improvement Act,
88 Stat. 2189, 15 US.C. § 2310(d)(2).
Multiemployer Pension Plan Amend-
ments Act of 1980, 94 Stat. 1263, 29
US.C. § 1451e). - :
Federal Mine Safety and Health Act of
1977, 91 Stat. 1303, 92 Stat. 183, 30
U.S.C. §§ 815(c)(3), 938(c).

Surface Mining Control and Reclama-
tion Act of 1977, 91 Stat. 511, 520, 30
US.C. §§ 1275(e), 1293(). =

Uniform Relocation Assistance and

Real Property Acquisition Policies Act,
84 Stat. 1906, 42 U.S.C. §§ 4654(a) and
(©). - . .
Nuclear Regulatory Commission Ap-
propriations Authorization of 1978, 92
Stat. 2953, 42 U.S.C. § 5851(e)(2).

™)

0

)
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: -jReforx"nf Act of 1976, 90 Stat. 122, as -
- . amended, 45 U.S.C. § 854(g): -
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W. W. TORREY

June 16, 1987

Professor William V. Dorsaneo I1I1
Southern Methodist University
Dallas, Texas 75275

RE: Revision of TRCP 204

Dear Bill:

Enclosed is a letter from Judge Michael Schattman concerning a
proposed change to Rule 204. Please be prepared to give an oral
report regarding this proposal at our June meeting. I am

including same on our agenda.

ly urs,;

TLHSIII/tat
encl/as



MICHAEL D. SCHATTMAN
DISTRICT JUDGE
34874 JUDICIAL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE
FORT WORTH, TEXAS 76196-0281
PHONE (817) 877-2715

May 13, 1987 0/

Luther H. Soules, III
Soules, Reid & Butts
800 Milam Building
San Antonio, Texas 78205

Dear Luke:

Thanks for your reply to my letter of April 29th. I particular-
ly liked the last sentence. I will save it to impress the voters,
if need be, and my mother will believe it.

As you could readily tell my letter expressed a level of
frustration because the current COAJ has been working hard to do
what it is supposed to do and wants to be involved in the rules
process. The current leadership and membership understands the
seriousness of its function and I hope that will continue to be the
case. I agree that there is no reason for the Court or the SCAC to
wait for the Bar's committee to get its act together. That should
never be a problem again. With rules changes now going into effect
only in January of éeven-numbered years there should be sufficient
time for there to be a useful exchange between the two bodies.

¢

Since I will be at my son's high school graduation instead of
the May 16th COAJ meeting, I am calling Pat to see if some kind of
draft can be provided for a rule covering the invocation of "the
rule" in depositions (267 T.R.C.P. and 613 T.R.E.). Failing that,
I am enclosing a copy of some language which we discussed, but got
hung up in what to do about expert witnesses. The relevant portion
of the supporting memo is also enclosed.

As to my "stripper" rule, some suggested language is enclosed.
I am confident that it can use reworking.

2

2 >
nod— COL0031!




Page TwoO
May 13, 1987

You need not have stated that your comments were sent with
"respect," but I do appreciate it. If you feel the need to take
me down a peg or two, just do it. My children are all smarter
than I am and they emphasize with every passing day that I have

a lot to be humble about.

Best wishes,

o

Michael D. Schattman

MDS/1w

XC

encl.
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“RULE 2047"Examination/'Cross-Examinati and Objections

! 4
4

5. _A;=£he$;eqaest26f any~pa;;y; all,;
from the examination room during a epositon except the parties,

their attorneys, the deposition ficers, and the deponent and !
his counsel, if any. A corpory te party to the suit may be

represented by an officer or/other representétive of such

00000312



Memo to Charles Matthews -2~ November 17, 1986

Despite the undeniable utility of the sequestration of witnesses
in the courtroom, there is no provision in the Texas Rules of
Civil Procedure, the statutes, or decision law authorizing the
invocation of the rule at pre-trial depositions. The rule is
often recognized at depositions as a matter of custom; however,
there is no authority upon which one can rely if opposition to
sequestration is made. Lovett and Branton, Texas Depositions,

Vol. 1A, p. T-10 1986). "The most ordinary reaction for
violation of this "custom™ is to refuse to proceed with the
deposition until the offending persons leave the deposition
room." Id. Likewise, either party may request a protective
order authorizing the presence or exclusion of an observer from
the deposition. Both choices have the undesirable element of
delay and unnecessary involvement of the court in pretrial
discovery.

A suggested amendment to Rule 204 authorizes sequestration of
nontestifying witnesses. Under this proposal, 'sequestration is
mandatory if requested without the necessity of judicial
intervention. The proposal places the burden on the party
opposing sequestration to show cause for the presence of an
observer at another witness' deposition. Support for this
position is found in Dardashti v. Singer, 407 So. 28 1098 (Fla.
Dist. Ct. App. 1982). 1In Dardashti the court found that the same
justification for segquestering witnesses at trial existed for
seguestering deposition witnesses. Accordingly, the court gave
the burden of proof to the opporient to show cause -for the
observer's presence at deposition, just as the Florida courts do
at trial. Equally important, the Florida court based its
rationale on the Florida Rule of Evidence 615, which is identical
to Texas Rule of Evidence 613. As mentioned above, under Rule
613, exclusion is.the rule, not the exception.

Colorado practitioners have urged the Colorado rulemakers to
adopt proposals authorizing sequestration of witnesses at
deposition. See Kostolansky, "Segquestration of Deponents in
Civil Litigation," 15 The Colorado Lawyer 1028 (June 1986); Kall,
"Sequestration - A Few Observations and a Modest Proposal,” 8 The
Colorado Lawyer 1970 (October 1979). One Colorado commentator
proposed that Colorado adopt F.R.E. 615 (which was adopted
verbatim as T.R.E. 613) and amend its discovery rules to order
depositions conducted in accordance with that rule. Kall,
"Sequestration - A Few Observations and a Modest Proposal", 8 The
Colorado Lawyer at 1976. Currently, Rule 26(c) of the Colorado
Rules of Civil Procedure mirrors Rule 26(c) of the Federal Rules
of Civil Procedure. Under both versions, a party may seek a
Protective order restricting the presence of various persons at
dlchvery. As the Colorado commentators suggest, this process
reguires judicial supervision of depositions; an unnecessary
waste of limited resources. Id. The proposal suggested hereﬁ0000313




Memo to Charles Matthews -3- November 17, 1986

(and in Colorado) is self supporting and requires judicial
intervention in limited circumstances to prevent abuse.

Finally, one Federal court has construed F.R.E. 615 to authorize
the sequestration of certain deposition witnesses as a matter of
right. 1In Williams V. Electronic Control Systems, IncC., 68
F.R.D. 703 (E.D. Tenn. 1975), the court stated in dictum that
under F.R.E. 615, a party may exclude any witness from attending
another witness' deposition upon demand, excepting three
catagories of witnesses (presumably parties, their attorneys, and
as explicitly stated therein certain expert witnesses). ‘

WCD:1lc
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STANDING SUBCOMMITTEE ON RULES 216-314

Chairperson: J. Hadley Edgar

Texas Tech University
School of Law
Lubbock, Texas 79409
(806) 742-3791

Members: Gilbert T. Adams
Law Offices of Gilbert T. Adams
1855 Calder Avenue
Beaumont, Texas 77701-1619
(409) 833-5684

Pat Beard

Beard & Kultgen
‘P.O. Box 529
Waco, Texas 76703
(817) 776-5500

Franklin Jones

Jones, Jones, Baldwin,
Curry & Roth, Inc. .
P.0O. Drawer 1249
Marshall, Texas 75670
(214) 938-4395

Harry L. Tindall

Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002
(713) 229-8733

David J. Beck
Fulbright & Jaworski .
1301 McKinney Street
Houston, Texas 77002
(713) 651-5151

Harold Nix

P.0O. Box 679 .
Daingerfield, Texas 75638~0679
(214) 645-3924 :

Sam Sparks (San Angelo)

P.0O. Drawer 1271

San Angelo, Texas 76902-1271
(915) 653-6866
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TexasTech Universityi

School of Law
Lubbock, Texas 79409-0004/ (806) 742-3791 Faculty 742-3785

May 18, 1987

Mr. Luther H. Soules III, Chairman
800 Milam Building

East Travis at Soledad

San Antonio, TX 78205

Re: SCAC - Report of Subcommittee on Tex.R.Civ.P. 216-314
Dear Luke:

Our subcommittee has met, considered all the proposals submitted to us,
with the following results: ‘

1. Recommend Tex.R.Civ.P. 20a (new). This would incorporate the concern
of Hardy's clerk, proposed Rule 3052 and require the repeal of
Tex.R.Civ.P. 305. .

2. Recommend amendment of Tex.R.Civ.P. 216.
3. Recommend amendment of Tex.R.Civ.P. 239a.

4. Do not recommend the amendment of Tex.R.Civ.P. 247 and 250 nor adoption
of 247a.

5. . Recommend the SCAC reconsider the repeal of Tex.R.Civ.P. 264 on January
1, 1988. While forcible entry and detainer cases are governed by their
own rules and small claims court cases by the Government Code, what
appellate process will be available for ,other types of justice court
cases after that date?

6. Recommend amendment of Tex.R.Civ.P. 267.
7. Recommend amendment of Tex.R.Civ.P. 273, 274, 275, 276, and 278. These
are housekeeping amendments only and should be made effective January

1, 1988 to avoid unnecessary confusion.

Drafts of the necessary documents to implement these recommendations are
attached.

Sincerely,
adle gar
Professor of Law
JHE/nt
cc: All subcommittee members ToTenstn

“An Equal Opportunity/ Affirmative Action Institution”
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Rule ZOa.(new). Preparation and Signing of Judgments and Orders

All judgments and orders shall be promptly prepared by the
prevailing party and submitted to the trial court for signature

and to all other counsel of record. If~the-nem—prevailing paxty

’

” es

* The court
shall read and sign the original of all such—doTUNENtTS. ‘

ond aduo.

pore

c0C00317
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Rule 216. Fee

No jury trial shall be had in any civil suit, unless
application be made therefor and unless a fee oﬁ £ive ten dollars
if in the district court, and three five dollars if in the county
court, be deposited by the applicant with the clerk to the use of
the county on or before appearance day or, if thereafter, a
reasonable time before the date set for trial of the cause on the
non-jury docket, but not less than ten days in advance., The clerk

shall promptly enter a notation of the payment of such fee upon
5,4’577

the court's docket_sheet.

Lige
e

lion 1077

60000318
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Rule 239a. Notice of Default Judgment

Aﬁ or immediately prior to the time an interlocutory or final
default judgment is rendered, the party taking the same_or his
attorney shall certify to the clerk in writing the last known
mailing address of the party against whom the judgment is taken,
“which certificate shall be filed among the papers in the cause.

Immediately upon the signing of the judgment, the clerk shall mail

il, return recei ' ted, to the party against whom the

vjudgment was rendered at the address shown in the certifieate, and
note the fact of such mailing on the docket. The notice shall
state the number and Style of the case, the court in which the
case is pending, the names of the parties in whose favor and
against whom the judgment was rendered, and the date of the

signing of the judgment. 5 berolie a pari
@ court's £ile., Cost ofﬂ‘le rt lJ.n 1l be paid
,AMM»- o b -:-" alotitizla ~isla A -l = B —a-5—a _e‘:

Eeuf . Failure to comply with the provisions of this rule shall

not affect the finality of the judgment.

L

KL‘M C0CGO310



Rule 267. wWitnesses Placed Under Rule

(a) At the request of either party, in a civil case, the
witnesses'on both sides meay shall be sworn and removed out of the

court room to some place wheregfhev can not hear the testimony as

delivered by any other witness

placing witnesses under the rq ZZ&;Q;~‘?7 -shéii
H |

-the

be—piaeeé-under-theeru&er Vnﬁ
"

suit:-the-eeurt-may—exempt—fri

representative-ef-sueh-eerpaq
presentatien-of-the-eases Lg

exclusion of (1) a party whog
|

officer or emplovyee of a Earg
designated as its regresentaj

whose presence is shown by am/

Qresentation of his case. (—

_in its discretion may exempt

such party. (d) Witnesses,

instructed by the court thai

other or with any other perj
attorneys in the case, except by permission of the court, and that
they are not to read any report of or comment upon the testimony

in the case while under the rule. (e) Any witness or other

person violating such instructions may be punished for contempt of

court.
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Rule 267. Witnesses Placed Under Rule

(a) At the request of either party, in a civil case, the
witnesses on both sides may shall be sworn and removed out of the
“court room to some place where they can not hear the testimony as
delivered by any other witness in the cause. This is termed
placipg witnesses under the rule.. Neither-party-te-the-suit-shail
be-piaced-under-the-ruiex Where-a-eerperatten—ts-a-pargy-te-the

sutt--the-eeurt-may-exempt-frem—the-ruie-an-effteer-er-ether

representative-af-such-corperation-te-atd~-counset~-in-the gaw{q¢&z9

presentatien-ef-the-eases (b) This rule does not authorize )fw&a?

exclusion of (1) a party who is a natural person, or (2) an

officer or employee of a party which is not a natural person

designated as its representative by its attorney, or (3) a person

whose presence is shown by a partyv to be essential to the

presentation of his case. (¢) If any party be absent the court

.in its discretion may exempt from the rule a representative of éﬁ@b%{

such party. (d) Witnesses, when placed gnder e kul
instructed by the court that they are not to converse with each
other or with any other person about the case other than the
attorneys in the case, except by permission of the court, and that
they are not to read any report of or comment upon the testimony

in the case while under the rule. (e) Any witness or other

person violating such instructions may be punished for contempt of

court.

00000320
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Rule 273. Jury Submissions

Either party may present to the court and request written
inskrueecionsy questions, ehargés, definitions, and instructions to
be given to the jury; and the court may give them or a part
‘thereof, or may refusevto give them, as may be proper. Such
requests shall be prepared and presented to the cdurt and
submitted to opposing counsel for examination and objection within
a reasonable time after the charge is given to tHe parties or
thelr attorneys for examination. A réqﬁeét by either party for
any instruetionsy questlons, eharges, definitions or 1nstructlons
shall be made separate and apart .from such party's objections to

the court's charge.

Change by amendment effective January 1, 1988.

00000321
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Rule 274. Objections and Requests

A party objecting to a charge must point out distinctly the
objectionable matter and the grounds‘of the objection. Any |
complaint as to a questioh, eharge, definition or instruction, on
account of any defect, omission, or fault in pleading, is waived
unless specifically included in the objections. When tﬂe
complaining party's objection, or requested question, echerge,
definition, or instruction is, in the opinion of the aépellate
court, obscured or concealed by voluminous unfounded objections,
minute differentiations or numerous unnecessary requests, such
objéction or request shall be untenable. No objection to one part
of the charge may be adopted and applied‘to any other part of the

charge by reference only.

Change by amendment effective January 1, 1988.

00000322
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Rule 275. Charge Read Before Argument

Before the argument is begun, the trial court shall read the

charge to the jury in the precise words in which it was written,

including all gquestions, charges, definitions, and instructions

which the court may give.

.Change by amendment effective January 1, 1988.

00060323
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Rule 276. Refusal or Modification

Wwhen an instruction, question or definition is requested and
[there has been compliance with] the provisions of the law, have

been-eempiied-with—and the trial court, upon refusing judge

refuses the same, he shall endorse thereon "Refused," and sign the
same officially. Upon modifiing ff-bhe-trigt-judge-medifies the

same , the trial court he shall endorse thereon "Mod;fied as

follows: (stating im-what the particular modification he-has

medified-the-same) and given, and exception allowed" and sign the
same officially. Such refused or modified instruction, question,
or definition ér-expianatery-instruetﬁen, when so endorsed shall
constitute a bi;l of exceptions, and it shall be conclusively
presumed that the party asking the same presented it at the proper
time, excepted to its refusal or modificaﬁion, and that ail the
requirements of law have been observed, and such proéedure shall
entitle the party requesting the same to have the action of the

trial court 3udge thereon reviewed without preparing a formal bill

1

of exceptions.

Change by amendment effective January 1, 1988.
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Rule 278. Submission of Questions, Definitions, and Instructions

The court shall submit the questions, instructions and
definitions in the férm provided by Rule 277, which are raised by
the written pleadings and the evidence. Except in trespass to try
title, statutory partition proceedings, and other spgcial
proceedings in which the pléadings are specially defined by
statutes or procedural rules, a party shall not be gntit}ed to any
submission of any question raised only by a general denial and not
raised by affirmative written pleading by that party. Nothing
herein shall change the burden of proof from what it would have
-been under a general denial. A judgment shall not be reversed
because of the failure to submit other and various phases or
different shades of tﬁe same gquestion isswe. Failure to submit‘an
guestion issue shall nop be deemed a ground for reversal of the
judgment, unless its submission, iﬁ substantially correct wording,
has been requested in wfiting;and tendered by the party
complaining of the judgment; provided: however, that objection to
such failure shall suffice in such respect if the question is one
relied upon by the opposing party. Failure to submit a definition
or instruction shall not be deemed a ground for reversal of the
judgment unless a substantially correct definition or instruction
has been requested in writing and tendered by the party

complaining of the judgment.

Change by amendment effective January i, 1988.
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Rule 20a.(new). Preparation and Signing of Judgments and Orders

All judgments and orders shall be promptly prepared by the
prevailing party and submitted to the trial court for signature
and to all other counsel of record. If the non-prevailing party
opposes the instrument proferred to the court, such party shall,
within seven (7) days following receipt thereof, request'the court
to set such mafter for hearing és soon as practicable. The court

shall read and sign the original of all such documents.,

00000326
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DAVID K. SERGI

SUSAN C. SHANK ,

LUTHER H. SOULES 111 January 12, 1987

W. W. TORREY

Professor J. Hadley Edgar

Texas Tech University School of Law
P.0O. Box 4030 :
Lubbock, Texas 79409

RE: Supreme Court Advisory Committee
Dear Hadley:

Enclosed is a Regquest for Attorney General Opinion on Facsimile
Signature from Eve Lieber of Ray Hardy's cffice. Justice Wallace
has requested that our Committee, as well as the COAJ, take a
look at it. '

Please draft, in proper form for Committee consideration, an
appropriate Rule for submission to the Committee at our June
meeting.

I have also included your letter of January 9, 1987, regarding
Rule 277, on our June agenda. '

As always, thank you for your keen attention to the business of
the Advisory Committee.
truly/;aﬁrs,

Y
THER.H. SOULES III

LHSIII/tat
enclosure
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RAY HARDY

DISTRICT CLERn
HOUSTON, TEXAS 77002

July 25, 1984

10 Ray Hardy
Rank Husky
-

FROM: Eve Lieggﬂgééz?'

SUBJECT: Request for Attorney General Opinion on
- Facgimile Signature

It has come to the attention of this office that Judges of the District and
County Criminal Courts have directed Deputy District Clerks to affix
facsimile stamp sighatures to certain instruments where Judicial signature
is required by law. Ths issue we would like to have addressed by Attorney
Ceneral‘opinion is: ‘Whether a judge or group of judges of district or
county courts can order or otherwise direct a district clerk or his
deputies of the same county to affix by facsimile signature stamp that

Judge's signature to judgments where such are required by statute to be
signed by the judge.

Judgaent is defined under Art., 42.01, Sec. 1 of the Texas Code of Criminal
Procedure as:

A jJudgment is the written declaration of the ecourt

signed by the trial judge snd entered of record

showing the conviction or scquittal of the defendant.

. t “

Although under Art. 42.01, Sec. 2 the Judge may order the Clerk of the
Court, Prosecuting Attorney, or the Attorney or Attorneys representing any
defendant to prepare the judgment, or the Court mgy prepare the same, ass
snended in 1981 the stetute requires that the Judge sign the judgment,

There has been no case law developed since the 1981 Amendment to Art.
42.01, Sec. 1, which sets forth whether the Judge may order the clerk to
affix judicial signature to the judgment. However, clearly where one other
than the Judge prepares the judgment, the statute requires that the judge
sign it representing his approval. The Suprece Court touched on this issue
of preparation and spproval of the judgment Burrell v Cornelius, 570 S.¥.24d
382 (Tex. 1978), in which Justice Pope stated:

It is the trial judge's ultimate respoﬁsibility to read
every judgeent and order, however long, and however many,
and to correct every judgment snd srder.

e

san

G0C00328



A second equslly important issue is raised under the sepsration of powers
doctrine set forth in Art. 2, Sec., 1l of the Texss Constitution, which
prohibits any person or persons from one of the branches of government from
exercising any power belonging to either of the other branches. The law is
replete with cases in which the Texss Courts have held that where the
legislature prescribes statutes, the courts must enforce them and may not
modify, repeal, rewrite, or smend them. See generasllv: HMartinez v Stsate,
134 Cr.R. 180, 114 S.w.2d 874 (1938); Ffranklin y Pietzch, 334 S.W,2d 214,
ref. n.r.e. (Tex. Civ., App. - Dsll, 1960); A.M. Servicing Corn. of Dallss ¥
State, 380 S.¥.2d 747 (Tex., Civ. App. - Dallas, 1964); Skrabanek v Ritter,
412 S.%.2d 337, ref. n.r,e. (Tex. Civ. App. = Austin, 1967).

In particular the Court uf Appeals held theat the lower courts may not by
judicial construetion dispense. with specific statutory requirements, See
Southwestern Settlement & Develqpment Company v Randolph 240 S.N. 655 (lex.
Civ. App., 1922) in which the Court of Appeals overruled a lower court
ruling which had declared that a writ of execution which did not bear a
court seal ass required by statute constituted e conveyance and transfer of
legal title.

Of psrticular similarity to our issue of who may affix a judge's signature
is & statute sdopted to assist the Governor of Texas in statutory duties. .
"which require his signature on certain instruments. By enactment of ArTt.”
2.24 (a), created in 1983, the legislature adopted 2 law which pTfovides:

The Governor may sappeint an suthenticating officer in
accordance with section (b) of the article and delegate
to that officer the power teo sign for the governor or to
use the governor's facsimile signature for signing any
docunent that does not have legal effect. under the code
unless it is signed by the governor. ’

Art. 2.24 (b) sets forth the particular circumstance by which such
facsimile signasture may be applied.

[}
Conérary to what some officials believe to be 8 centra) issue, Texas case
law clearly allows a judge to sign a legal instrument either by original
hand signature or by facsimile stamp. Estes v State, 4B4 S.¥.2d 711 (Tex.
Crim. App. 1972); Parson v State, 429 S.X.2d 476, appeal sfler remand, 449
S.¥.2d 78 (Tex. Crim. App. 1968). lhe issue raised impliedly in these and
other cases is whether there is evidence contradicting the sssumption that
where signed by facsimile stamp, the signature was affixed by the officer
statutorily required to do so. The implicstion is that where there is
evidence to the contrary, the signature may be held to be invalid. The
gravity of facsimile signature affixed by other than the official or his
statutorily suthorized agent is exemplified by case lsw which has held Lhst
an instrument with forged signsture affixed may be held valid snd binding
unless there is evidence to the contrery. See Stout v Dliviera, 153 S.w.2d
590, error ref'd (Tex Civ. App. 1941).
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1n summary, it appears that unless anolher person may be suthorized by
 ptetute to affix facsimile or substitute signsture for an official, the

of ficer whose signature must be affixed to specific instruments must so
affix his signature whether by original hendwxriting or by facsimile stamp.
Without a statute allowing this exception, it is our contention that a
judge cannot order or asuthorize the clerk to sign for him where he is
specifically required to do so by statute.
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Rule 216. Fee

No jury trial shall be had in any civil suit, unless
application be made therefor and unless a fee of £ive ten dollars
if in the district court, and three five dollars if in the county
court, be deposited by the applicant with the clerk to the use of
the county on or before appearance day or, if therégﬁter, a
reasonable time bgfore the date set for trial of the cause on the
non-jury docket, but not less than ten days in advgnce. The clerk
'shalllpromptly enter a notation of the payment of such fee upon

the court's docket sheet.
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Texas Rules of Civil Procedure (Murphree)

Rule 216. Request and Fee for Jury Trial

1. Request. No jury trial shall be had.in any civil suit,
unless a written request foi a jury trial is filed with the clerk
of the court a reasonable time before the date éet for trial of
the cause on the non-jury docket, but nof less than thirty days
in advance. ‘

‘2.  Jury Fee. A fee of five dollars if in the district
court and three [five] dollars if in the county court must be
deposited with the clerk of the court within the time for making
a written request for a Jjury trial. The clerk shall promptly

enter a notation of the payment of such fee upon the court's

docket sheet.
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Amend Rule 216 as follows:

No jury trial shall be had in any civil suit, unless
application be made therefor and unless a fee of five dollars
(ié-ia—ehe—désépie%—eeu¥G7-&nd—%hree—ée;}ars—éﬁ—in-ﬁhe4eeuaey
eeurt) be deposited by the applicant with the clerk to the use
of the county on or before appearance day or, if thereafter, a
reasonable time before the date set for trial of the cause on
the non-jury docket, but not less than ten days in advance.

The clerk shall promptly enter a notation of the payment of such
fee upon the court's docket sheet. ' ’

Amend Rule 544 as follows:

Either party shall be entitled to a trial by jury. The
party desiring a jury shall on or before appearance day or,’
if thereafter, a reasonable time before the date set for trial
of the cause on the non-jury docket , (before-the—ease—is—eatted
for-triax) but not less than three days in advance make a :
demand for a jury, and also deposit a jury fee of five (%hwee) dollar
which shall be noted on the docket; and the case shall be set
down as a jury case.’ '

Amend Rule 739 by adding a new section that reads:

The citation must contain, in bold or comnspicuous print,
the information that the defendant may request a trial by
jury, that such request must be made three days in advance
of the date named in the citation, along with the costs for
trial by Jjury.

Amend Rule 744 as follows:

Either party shall have the right of trial by jury by
making the demand to the justice three days in advance of
the date (emr-e»-beferée-the-dey) for which the case 1s set’
for trial, and paying the jury fee of five (three) dollars.
When a jury is demanded they shall be summoned as in other
cases in justice court.
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CHIEF JUSTICE

JOHN L HIIL PO.BOX 12248 |

JUSTICES AUSTIN. TEXAS 78711

ROBERT M CAMPRELL
FRANKLIN § SPEARNS
C LRAY

JAMES P WALLACE
TED Z ROBERTNON
WILLLAM W KILGARLIN
RAUL A GONZALEZ
OSCAR H. MAUZY

’I‘fir; SUPREME COURT OF TEXAS CLERK

CAPITOL STATION

MARY M. WAKEFIELD

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

February 3, 1987

Mr. Luther H. Soules, 1III, Chairman
Supreme Court Advisory Committee
Soules, - Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street

Austin, TX 78705

Re: Rules 216, 544, 739 and 744

Dear Luke and Pat:

I am enclosing suggested amendments to the above rules
received from Judge Faye Murphree, Chairman of the Justices
of the Peace Legislative Committee in Springtown.

Agenda.

May I suggest that these matters be placed on our next

Sincerely,

-~

J;ﬁgs P. Wallace

Jeitice

JPW: fw
Enclosure

Cc: Honorable Faye Murphree
Chairman
J. P. Legislative Committee
. 0. Box 957
inringtown, TX 76082
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Justices of the Peace and Constables Associaﬂorp of Texas

JUDGE JAMES W. DINKINS
PRESIDENT

Monigomeiy County Courihause
Conioe, lexas 77301

February 9, 1987

] Honorable James Wallace
. suDesJamss w. osuaks Associate Justice
Toncs The Supreme Court of Texas
SECREVARY-TREASURER P,0. Box 12248
Austin, Texas 78711

icxmooss  Re: Amendments to Texas Rules of Court, Numbers 544, 739, 742

° (relating to Justice of the Peace Courts) and 216 (relating
R E E DN, er to County and District Courts)
Toncs ’
38D VICE PRESIDENT Dear Sir:
CONSTABLE BLL SAMSY
#asadena, .
ADVOCATE Thank you for your help concerning the above referenced amendments.

Juoat unook wuuams  The promptness with which' you and your staff work took me by surprise
faveoun. Tes and is very impressive. ~

SERGEANT AT ARMS
COMSTARLE JOI FAGGARD . -

Giichrial, Teacs These amendments were unanimously approved by the Board of our

CHAPLAIN state association, upon recommendation from our legislative committee.
JUDQE MITCH SHAMMIRGER

Mh . 3 » » .

" >AND OF DESCTOM .The impetus in seeking these amendments is the scheduling problems

MEDWTE pAST presDenT — “created for our dockets when the defendant comes in the day the case
‘M‘”mw,;.‘;"wm is set for trial and requests a jury. Invariably, the result is a
DISTRICT NO. § postponement of anywhere from two to six weeks to enable the judge

JOGs vieouiA ksuneoY  to have a jury summoned and find another open date on his docket. The

Voga. lauas old days of the constable going out on the streets and summarily
rrrs-hee o S bringing people in to serve as a juror is basically passed; when it
Abemnaity, Tescs is used at all, it is-for onme or two people to complete a panel, not
DISTRICT NO. 3 for the entire panel.
COMSTANLS IDWARD . QUAOH
8 Po, Tescs . e s s . . ..

"O. 4 . We also believe this is inherently inequitable for the plaintiff who

Juoes chamss A owe  has been patiently (or sometimes not so patiently) waiting for his

case to come to trial. This inequity is particularly true in forc-
e P sson ible detainmer cases where the defendant continues to occupy the premises
Corpus Chvie, Texas of the landlord during the pendency of the suit. Although the land-
DISTRICT NO. 6 lord is entitled to a judgment for the past due rent that is accruing,
ook s WGMAN  he is unable to recover the rent in the majority of cases.
DISTRICT NO. 7

comszams wwwoato mreanThe increase in the jury: fee is secondary to the primary purpose of

Cotiege Sation, Teacs the proposed amendments; however, if the-rules are to be amended, we
Q‘Sﬂmm~&“umwould like to have the increase as well. As you will.not?, we have
San Antonio, lexcs also requested an amendment to Rule 216, County and District Courts.
DISTRICT NO. 9 Since county courts have concurrent jurisdiction with justice of the
AN ety kAl peace courtts, we believed the amendment to Rule 216 was necessary if
the other rules are amended., “~—r"

NSIRICT NO. 10 .

WSTANE O.W. WOODS
- ‘Sumont, Joacs
PARLIAMEMTARIAM
JUOSE RATMOMD BOSSETION
Horetuns, Tenas :
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Again, thank you for your help. We sincerely hope the Supreme Court
will be able to assist us in the more efficient management of our
courts. :

Yours very truly,

. A Wi

W. Faye hree, Chairman
" 3.P. Legislative Committee

ce: Judge James Dinkins, Presiden£
J.P. Constables Assoc. of Texas
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Rule 239a. Notice of Default Judgment

At or immediately prior to the time an interloéutory or final
default judgment is rendered, the party taking éhe same or his
attorney shall certify to the clerk in writing the last known
mailing address of the party against whom the judgment is taken,
which certificate shall be filed among the papers in the cause.
Immediately upon the signing of the judgment, the clerk shall mail

a4post-eard-netiee-thereof written notice thereof by certified

mail, return receipt fequested, to the party against whom the

judgment was rendered at the address shown in the certificate, and
note the fact of such mailing on the docket. The notice shall
state the number and sﬁyle of the case, the court in which the
case is pending, the names of the parties in whose favor and
against whom the judgmenf was rendered, and the date of the

signing of the judgment. The returned receipt will become a part.

of the court's file. Cost of the certified mailing will be paid

by the party obtaining the judgment and will be taxed as a cost of

court. Failure to cgmply with the provisions of this rule shall

not affect the finality of the judgment.
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fule 229a_
LAW OFFICES

SOULES & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER ) (512) 224-9144

STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

1EB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.
DAVID K. SERGI

SUSAN C. SHANK
LUTHER H. SOULES I}

W. W, TORREY February 24, 1987

Professor J. Hadley Edgar

Texas Tech University School of Law
P.O. Box 4030 '

‘Lubbeck, Texas 79409

RE: Supreme Court Advisory Committee
Dear Hadley:

Enclosed is a letter from Senator Ray Farabee regarding a
proposed revision of Rule 239a.

Your study of same, with a view towards a report at our June
26-27, 1987 meeting, is appreciated. Please submit to me a copy
of the report you intend to use nc later than May 29, 1987, for
inclusion in our agenda.

Verv truly yours,

LHSIII/tat
enclosure
cc: Justice James P. Wallace
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS™ CLERK e
JOHNL HOL P.O. BOX 12248 CAPITOL STATION I\/ MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
ROBERT M. CAMPBELL WILLIAM L. WILLIS
FRANKLIN S. SPEARS
C.L RAY ADMINISTRATIVE ASS'T.
JAMES P. WALLACE MARY ANN DEFIBAUGH
TED Z. ROBERTSON
WILLIAM W, KILGARLIN
RAUL A GONZALEZ

OSCAR H. MAUZY

February 18, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

e "\\._

-~

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law

{ 727 E. 26th Street

“Austin, TX 78705

Rule 239(a)

..

Re
Dear Luke and Pat:

Enclosed is a copy of a letter ﬁrom Senator Ray Farabee
requesting a review of Rule 239(a).

May I suggest that this matter be placed on our next

Agenda.
Sincerely,
g—
es P. Wallace
Justice
JPWsfw
Enclosure

cCc: Honorable-Ray Farabee
Texas Senate
P. O. Box 12068
Austin, Tx 78711
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COMMITTEES:

RAY FARABEE
District 30 Chalrman:
P. O. Box 12068 STATE AFFAIRS
Austin, Texas 78711 Member:

{512) 463-0130 @E{? %23@33&2 nE FINANCE

CRIMINAL JUSTICE
P.O. Drawer S & P LEGISLATIVE BUDGET

Wichita Falls, Texas 76307 & @ BOARD
(817) 322-0746 @5‘{? 5 Eukz HE ) gy €1 SUNSET COMMISSION

February 11, 1987

The Honorable James P. Wallace
Justice \
Supreme Court of Texas -
Supreme Court Building’

Dear Justice Wallace:

I respectfully request Supreme Court review of Rule 239(a)
of the Texas Rules of Civil Procedure. This rule requires
the district clerk to mail a post card notice to the party
against whom an interlocutory or final default judgment is
rendered.

The specific requirement that a "post card" be used by
district clerks when notifying a party appears archaic.
Modern word processing technology, which could be
efficiently used by district clerks, may be prohibited
because of the restrictive language of this rule.

Simply deleting "a post card"” from this rule weuld still
require mailed notice while giving district clerks more
latitude ip how such mailed notice is provided.

Thank you for your consideration of this request.

cc: Mrs. Pat Brown, President
District Clerks Association of Texas

Mr. Dorsey Trapp

District Clerk
Wichita County
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LAW QFFICES

SOULES & REED

300 MILAM BUILDING « EAST TRAVIS AT SOLEDAL
SAN ANTONIO, TEXAS 78205
KENNETH W. ANDERSON - - TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN D. REED
JEB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.
DAVID K. SERGI
SUSAN C. SHANK
LUTHER H. SOULES 1li

W. W. TORREY February 6, 1987

Professor J. Hadley Edgar

Texas Tech University School of Law
P.O. Box 4030 . :

Lubbock, Texas 7940°

RE: Supreme Court Advisory Committee
Dear Hadley:

Enclosed is a letter from Justice Franklin Spears regarding a
propocsed revision of Rule 23%a.

Your study of same, with a view towards a report at our June
26-27, 1987 meeting, is appreciated.

ruly yeurs,

7.

SOULES III

LHSIII/tat
enclosure
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" CHIEF JUSTICE THE SUPREME COURT OF TEXAS

JOHN L. HILL PO.BOX 122i8  CAPITOLSTATION
JUSTICES ALSTIN, TEXAS 78711

SEARS McGEE

ROBERT M. CAMPBELL '

FRANKLIN S. SPEARS February 5, 1987
C.L. RAY

JAMES P. WALLACE

TED Z. ROBERTSON

WILLIAM W. KILGARLIN

RAUL A. GONZALEZ

Justice James P. Wallace

Supreme Court of TexasS

P. O. Box 12248, Capitol Station
Austin, Texas 78711 ~

Professor Pat Hazel

University of Texas

School of Law

727 E. 26th

Austin, Texas 78705

Hon. Luther H. Soules 11
Supreme Court Advisory Committee
Soules & Cliffe

800 Milam Building

San Antonio, Texas 78205

Gentlemen:

o5

s Z/
MARY M. WAKEFI

EXECUTIVE ASST.
WiILLIAM L. WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

!

It seems to me that the appellate courts are filled with
an unnecessary number of cases in which a defendant claims
that he did not receive notice of a default judgment and

_claims that plaintiff knew his real address.

It occurs to me that your committee might consider

amending Rule 239%9a to require that notice of default judgment
be sent by certified mail or some form of notice more effective

than a postcard.

I suggest that there would be fewer defaults and fewer
attacks on defaults if a better method were devised to prove

notice of default had been given.
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Page 2

Attached is a memoraﬁdum from Todd Clement, one of my
briefing attorneys, with the information he obtained from
the post office about types of mail.

I urge your consideration of such a proposal. It would
eliminate the swearing match between the plaintiff who said
notice was sent and the defendant who said he never received
it.

Sincerely,

Franklin Spears
Justice

Enclosure
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MEMORANDUM

TO: Judge Spears
FROM: Todd
DATE: November 13, 1986

'RE: Default Notice Rules Change

Last Monday in conference you suggested a default notice
rule change. Judge Wallace suggested that you write a letter
concerning your suggestions. I have a few moments so I
thought I would look at the rules and see which ones you
would need to change.

First, Tex; R. Civ. P. 239a provides that:

At or immediately prior to the time an interlocutory or
final defult judgment is rendered, the party taking the
same or his attorney shall certify to the clerk in
‘writing the last known mailing address of the party
against whom the judgment is taken, which certificate
shall be filed among the papers in the cause. Immediately
upon the signing of the judgment, the clerk shall mail
a post card notice thereof to the party against whom
the judgment was rendered at the address shown in the
certificate, and note the fact of such mailing on the
docket. The notice shall state the number and style

OF the case, the court in which the case is pending,
the names of the parties in whose favor and against
whom the judgment was rendered, and the date of the
signing of the judgment. Failure to comply with the
provisions of this rule shall not affect the finality
of the judgment.

The underlined portions of the rule would be the portion
which would be affected by your suggested change. You noted
the recurring problem of the district clerk swearing that she
sent the post card notice while the defendant swearing that
the notice was never received. You even mentioned that this
practice is ripe for corrupticn by the clerks. You observed
that this Court has a number of cases each term in which this
problem arises.
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You suggested that the rule be changed to provide for
notice by certified mail. I called the post office to find
out the various specialized mailing features and what their
cost would be. A :

1. Certified Mail: Cost -- first class postage + $.75.
Advantages: a party at the address given must sign for the
letter. A record of the signer with date of delivery is
kept in the post office files and would be available to either
party to the suit. Several features may be added to certified
mail at an extra cost such as:
2. Return Receipt Requested: Cost -- $.70 for a total of
$1.45. Advantages: the district or county clerk would then
have a record of the notice in her files.

0y /
3. Change cf Address Service: Cost ~- $.20 and must be used
with return receipt requested for a total of $1.65. -This
service would include a new address with the return receipt.

4. Restricted Delivery: Cost -- $1.25 plus return receipt
fee for a total of $2.70. This service would deliver the
notice only to the defendant.

If you need any more information, I would be glad to help.
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

" KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (5i2) 224-9144
STEPHANIE A, BELBER
CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGER (512)224-7073

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD 1. MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, JR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES Il
W, W. TORREY - June 10, 1987

Professor J. Hadley Edgar
Texas Tech University
School of Law

Lubbock, Texas 79409

RE: Amendment to Rule 239%a
Dear Hadley:
Enclosed is a letter from Charles Matthews regarding an amendment

to Rule 239%a. Please submit a report to me regarding his
proposal by June 1§, 1987, so that it can be included in our

agenda,
Very truly yours,

s i ;

4 A //

i LA

' LUTHER/H. SOUTES 111
LHSIII/tat '
encl/as -

A :
. | s M H
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27 3D COMPANY, USA /

POST OFFICE BOX 2180 » HOUSTON, TEXAS 77252-2180

CHARLES W MATTHEWS .
ASSOCIATE GENERAL ATTORNEY

June 3, 1987

Honorable Luther H. Soules, III.
Supreme Court Advisory Committee
800 Milam Building

San Antonio, Texas 78205

Dear Luke:

At the last meeting of the Committee on Administration of
Justice, a discussion of Rule .239a focused on the sufficiency of
a post card for notice of a default judgment. The background
material that we had before us discussed this rule in terms of
cost of postage and verification of receipt. The committee felt
that the post card was sufficient and that there was little
justification for requiring notification at an increased postage
rate. ~

Following the meeting, I received a call from Dorsey Trapp, the
District Clerk in Wichita Falls. He expressed.concern that Rule
239a prevented him from realizing efficiencies afforded by his
computer. He reported that in his office, it is more efficient,
and less costly, to mail a computer generated first-class letter
than a hand generated post card. Therefore, Mr. Trapp is urging
that the words "post card" be eliminated from the rule, thereby
allowing the flexibility to mail €ither a letter or a post card.
A copy of this suggested rule change is attached.

It is too late for the Administration of Justice Committee to
re-consider this rule, but I thought you might want this
background if and when this Rule is considered by the Supreme
Court Advisory Committee.

Yours truly,
N\, -
AN

‘CWM:ch

c: Judge John Cornyn, III
Professor J. Patrick Hazel

460200347

A DIVISION OF EXXON CORPORATION



Rule 239a. Notice of Default Judgment

At or immediately prior to the time an interlocutory or
final default judgment is rendered, the party taking the same or
his attorney shall certify to the clerk in writing the last known
mailing address of the party against whom the judgment is taken,
which certificate shall be filed among the papers in the cause.
Immediately upon the signing of the judgment, the clerk shall
mail a pggr/gérd notice thereof to the party against whom the
judgment was rendered at the address shown in the certificate,
and note the fact of such mailing on the docket. The notice
shall state the number and style of the case, the court in which
the case is pending, the names of the parties in whose favor and
against whom the judgment was rendered, and the date of the
signing of the judgment. Failure to comply with the provisions
of this rule shall not affect the finality of the judgment.
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDINC » EAST TRAVIS AT SOLEDAD
SAN ANTONIQ, TEXAS 78205

KENNETH W. ANDERSON WAYNE L. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELEPHONE
ROBERT E. ETLINGER (512) 224-9144
MARY S. FENLON

PETER F. GAZDA TELECOPIER
REBA BENNETT KENNEDY (512) 224-7073

DONALD J. MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, JR.

DAVID K. SERGI

SUSAN C. SHANK

LUTHER H. SOULES {1

W. W. TORREY

June 16, 1987

Professor J. Hadley Edgar
Texas Tech University
School of Law )
Lubbock, Texas 79409

RE: Revision of TRCP 239%a

Dear Hadley:

Enclosed is a letter from Ralph W. Kinsey concerning a proposed
change to Rule 239a. Please be prepared to give an oral report
regarding this proposal at our June meeting. I am including same
on our agenda.

Very truly yours,

LHSIII/tat
encl/as

G0C003489.



CHIEF JUSTICE THE SUPREME COURT OF TEXAS CLERK

JOHNL. HILL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
ROBERT M. CAMPBELL WILLIAM L. WILLIS
. FRANKLIN S. SPEARS
C.L. RAY ADMINISTRATIVE ASS'T.
JAMES P. WALLACE MARY ANN DEFIBAUGH
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

OSCAR H. MAUZY June 15, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street

Austin, TX 78705

‘Re Rule 239a, Notice of Default Judgment

and Court Cost Deposit

Dear Luke and Pat:

Enclosed is a copy of a letter from Mr. Ralph W. Kinsey
pertaining to the above rules.

1
May I suggest that these matters be placed on our next

Agenda.
Sincerely,
/
Z¥'57 wallace
ustice
JPW:fw
Enclosure

cc: Mr. Ralph Ws Kinsey
P. O. Box 459
Lamesa, Tx 79331
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RALPH W. KINSEY

ATTORNEY AND COUNSELLOR AT LAW
" P.O.BOX 459
LAMESA, TEXAS 79331
PHONE: BO6-872-3603

May 8, 1987

To the Honorable Justices of the Supereme Court of TEXAS
Capitol Station

P.O. Box 12248

Austin, Texas 79711

Dear Sirs:
I am submlttlng for your consideration two items that
may improve two parts of court procedure.

It would be helpful if the clerk in compllance with the
provisions of Rule 239a of the Rules of Civil Procedure at the
time of notification to the Defendant (or attorney) would send .

a copy of the notice to the Plaintiff (or attorney) and file a
copy of the notice in the file of the cass.-

The second suggestion is that the court cost dep051t
required for placing a case on the jury docket be increased
to cover a:.larger cost of an average jury trial. Cases are
frequently placed on the jury docket to delay trial of the
case and thereby:addsi toi the-jury-docket.needlessly.

Yours very truly,
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE

_ JACK POPE | .PO. BOX 12248 CAPITOL STATION . C‘-F-RK‘ GARSON R Ja N

JUSTICES AUSTIN. TEXAS 78711 CKSO
SEARS McGEE mmmmmﬁﬁz
ROBERT M. CAMPBELL WILLIAM L WILLIS
cL xﬂf N 5. SPEARS ADMINISTRATIVE ASST.
JAMES P, wALLACE MARY ANN DEFIBAUGH
TED Z ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building

£an Antonio, TX 78205

Re: Rules 3a, 8, 10, 1l0a, 10b, 27a, 27b, 27c,
l65a, 166f, 247, 247a, 250, 305a.

Dear Luke:

of that Committee's report to Judge Pope Which sets out the

If you would like a copy to go to each member of the Advisory
Committee at thisg time, please call Fio in my office (512/475-4615)
and we will take care of ‘it.

Sincerely,
l/."
Jamégmﬁf Wallace
Jhétice -
JPW: fis bl
Enclosures
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los Jick Poéen Chier Justice, Supreme Court of lexas

Re:A Report of Committee on Local Rules

Little VeCuum exists' is cgse procéssing;‘necessity, inventiveness and

the skill of the martinette wil) Tush in tg Plug gaps in 8Ny system gof
tules, whersver adopted,

Your committeeswas furnishegd Copies of all Loeal Rules filed by
District ang County Courts “ith the Supreame Ssurt by April 1, 19sa, Ouz
¥oTk was divided, with Judges Ovard gng Thurmongd Teviewing Criminal case
eivil case Processing. (Qug
8pproach was tg gToup. Loeal Rules by function, 30 egeh could be compared

for likenesses and differences. Most Local fules dddressed, these
functionsg, S : '

1. Division of work load in overlapping districts,

2. Schedules fop sitting in multi-county districts,

3. "Procedurss for Setting cases: Juzy, ndn-jdry, ancillary and dilatory,
preferentiay, S '

3. Announcements, assignments, pass by agreements, angd continuances,

Se Pre-tria] methods ang PTocedures,

S Oismissal o2 ¥ant of Pzosecution,

7. Notices lead tounse]l,

8. Hithd:awal/Substitution of Counsel,

9. Attarney vacations,

10. Engaged counse} conflicts,

1l1. Courtrogm decorum - housekeeping. ;_

12. Exhar:atary Suggestions abouyt good=faith Settlement efforts.
The Committee (puns_tkree broad groups_o cal RP‘EE.&Eiuﬁiiif-EPi".

faIIOuing comments;

Lroun One. Denaray ﬁdm‘ﬂistrative Rulag

Most eourts have generaz] administ:ative Tules, pa:ticula:ly those whp
Sefve more than'dhe'county, setting aut terms of foutt in each county,
types of setting Calendars angd informatign about who tg call for settings,
¥hat %ind of notice is to be given gthers in the case ang genecal
housekeeping‘prnvisions, Subject to cthange, depending on circumstanc=3.

Comment: The Committee notes that tesms of court are governed by
Statute, Ysually when the court ¥as created or in 4 feconstituting statute,
Making most, if not all, tontinuous term courts. [fhis language is probably
80t neegeg in 3 Leecal Rule, Calendars Selting gut the "who,
“hers® ;:p useful and must pe flexible, to fit court needs,
illngss, vacations ang the vnexpected long case or docket collapsw, Gu:
_tecammendaticn: place this information ia 5 “braadside“, Post it in 3]}
€OUrthouses in the Districet 3nd instruct the elerk ts seng ; copy to all

“distojet attorneys ang Pfo se who fila Papers, when the first
APPearIne, ;g4 m8de. Ihe local Bar can Se copiec when tpe senedule is firse
#3de ang Motified of any changes. We note that Rany ﬂulti-cuunty Judizia]

¢0C00353-
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DistTigtis s3elve ovellapping counties and the division of work loagd 1is.
qovét;ed by statute or agreement of the sffected Judges. All the above
could be-qo&ered by s-"Court Information Bulletin®, spelling.out the manner
of getling a setting on motions,- pre-trizl and trial matters.

Recommendstion: Adopt as a statewide Rule the following:

LDOCAL RULES: NOTICE 10 COUNSEL AND PUBLIC

Local Schedules and Assignments of Court shall be mailed by each District
ar County Clerk upon receipt.of the first plead;ng.cr ;nstrunent filed by an
attorney or pro se pariy not residing within the county. The clerk shall not
be required to provide more than one copy of the rules during a given year to
esch attorney or litigant who resides outside of the county in which the case
is filed. It shall be the attorney and litigant's cesponsibility to keep
informed of amendments to local rTules, which shall be provided by the clerk on
request for out of county residents. Local Rules and Amendments thersto shall

be printed and available in the clerks office at no cost, and shall be posted
in the Courthouse at all times,

Grouo Two: State Rules of Prsesdure

Many of Local Rules address functisns which could best be served by a
statewide uniform rule. Ihese are suggested, as examples.

36th,-156th
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| When Set

wit shall be tried when it is called, unless continued or post-

pwnes L0 @ Tuture day, unless continued under the orovisions of Rule 247a, or

laced at the eng of the docket to be called again for trial in its reqular
orcer., No cause thch has been set upon the trial docket for the date set

except: by agreement of the parties or for good cause upom motion and notice to

the opposing party,

CA:RULE1S(69th)




Rule 24-7a-(new).. Trial- Continuances

Motions for continuance or agreements.to pass cases set for trial shall
~~e made in writing, and shall be filed not less than 10 days. before trial date
o 10 cays before the Monday of the week set for trial, if no specific trial date
»

has been set. P-ovmed however, that agreed motwns for continuance may be

announced at first docket call in courts utilizing docket-call court settmg“

methods. Emergencies requiring delay of trial arising within 10 days of trial
or of the tbnday preceding the week of trial shall be submitted to the court in
writing at the earliest practicable time. 'A Agreements to pass shall set forth
specific legal, procedural or other groundé which require that trial be delayed,
The court shall have full discretion in granting or denying delay in the trial

of a case. Upon motion or agreement granted, the court shalf reset the date for
trial, ' ‘

CAsRULE1IG(69th)
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Rule 250 (new)...Cases Set for Trial; Announcement of Ready

Cases set for trial on the merits shall he considered ready for trial,
r—*nd there shall be no need for céunsel to declare ready the week, month, or term-
- \:r1or to trial date after 1n1t1a1 announcement of ready has occurred. Cases not

t*ted as scheduled due to court delay shall be considered ready for trial at all
times unless informed otnerwise by not1on, and such cases shall be carried overi
to the succeeding term for trial assignment unti)l trial occurs or the case is
otherwise disposed. In all instances it shall be the attorney's or pro se

party's responsibility to know the status of & case set for trial,

CA:RULE14(69th)



b-37
Rule 267. Witnesses Placed UhdervRule

(a) At the request of either party, in a civil case, the
witnesses on both sides may shall be sworn and removed out of the
court room to some place where they can not hear the testimony as
delivered by any other witness in the cause. This is termed
placing witnesses under the rule. .Neither-party-te-the-sui%—shaii
be-piaced-under-the-rutes wWherxe-a-cerperatien-is-a-party-te-the
suit7-the-eeurt-may-exempt-fr;ﬁ-the—ruie-an—eféieer-er-etﬁér

representative-af-sueh-eerperatien-te—aid—eeunse&-in-the

presentatien-ef-the-easer (b) This rule does not authorize ah'u&44fﬂa£6

exclusion of (1) a party who is a natural Bersoﬁj or (2i an 'i?hk“”@kui?

officer or employee of a party which is not a natural person

designated as its representative by its attorney, or (3) a person

whose presence is shown by a party to be essential to the

presentation of his case. (c) If any party be absent the court

in its discrétion may exempt from the rule a representative of
such party. (d) Witnesses, when placed under the rule, shall be
instructed by the court that they are not to converse with each
other or with any other person about the case other than the
attorﬁeys in the case, except by permission of the court, and that
they are not to read any report of or comment upon the testimony

in the case while under the rule. (e) Any witness or other

person violating such instructions may be punished for contempt of

court.
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LAW OFFICES

SOULES &8 REED

800 ‘MILAM BUILDINGC o EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512} 224-9144
STEPHANIE A. BELBER .
ROBERT E. ETLINCER

PETER F. CAZDA

REBA BENNETT KENNEDY

ROBERT D REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD

HUCH L SCOTT, IR

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES {1l

W. W. TORREY

March 6, 1987

Professor J. Hadley Edgér
Texas Tech University School of ULaw
~ Lubbock, Texas 79409

RE: Rule 267

Dear Hadley:

Enclosed is a copy of a revision to Rule 267 as suggested by the
COAJ at their meeting on November 22, 1986. It is difterent trom
the Rule that we submitted to the Supreme Court, and I have
enclosed a copy of our version for yocur convenience in studying
same. Please submit to me a copy of the report you intend to
make cencerning the COAJ's suggestion no later than May. 29, 1987,
for inclusion in cur agenda.

Verv truly ycuré,

LHSIII/tat
enclosure

cc: Professor Pat Hazel

¢0T00359



EXHIBIT "B"
STATE BAR OF TEXAS
COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE.

I Exact wording of existing Rule: Rule 267. Witnesses Placed Under Rule

WOVOZErAL~"IOMMOO®DD

At the request of either party. in a civil case,
the witnesses on both sides may be sworn and
removed out of the court room to some place
where they can not hear the testimony as
delivéred by any other witness in the cause.
This is termed placing witnesses under the
rule. Neither party to the suit shall be placed
under the rule. Where a corporation is a party
to the suit, the court may exempt from the
rule an officer or other representative of such
corporation to aid counsel in the presentation
of the case. If any party be absent the court
in its discretion may exempt from the rule a
representative of such party. Witnesses.
when placed under the rule, shall be instructed
by the court that they are not to converse with
each other or with any other person about the
case other than the attorneys in the case,
except by permission of the court. and that
they are not to read any report of or comment
upon the testimony in the case while under the
rule. Any person violating such instructions
may be punished for contempt of court.

Saurce: C.C.P. Arts. 644, 647.

{l. Proposed Rule: {Mark through deletions to.existing rule with dashes ¢ put in parenthesis; underline propos:

OONNUDWN =

new wording; see example attached),
Rule 267. Witnesses Placed Under Rule

(2) At the request of either party, in a civil case, the witnesses
on both sides may shall be sworn and remove§ out of the.court room t
some place where they can not hear the testxmcny‘as dglxvered by any
other witness in the cause. This is termed placing witnesses under ]
the rule. Neéthez-party-te-the-suit-shaii—be—p&aeeé-umdez-ehe—ru}ee.
Whe:e-a-eerperatéea-és-a—parey-te—the-suitT-the-eaure-may-ex?ape-ése.
the-znie-an—ef§ieer-er-ethes-zepresent&tive-eé-sa?h-eerperatten-te-a
counsel-in~the-presentatien-of-the-easer (b) This rule does not
authorize exclusion of (1) a party who is a natural person, or (2) a:
officer or emplovee of a partv which is not a natural person desiana
as its representative by its attornev, or (3) a person whose. resenc
is shown bv a partv to be essential to the urgsentat}on of his caieé
absent the court in its discretion may exemp
é%% riieagyrgg::Ze:iative of such party. (d) Witnesses, when place
under the rule, shall be instructed by the court that they are not t
converse with each other or with any other person about the case oth
than the attorneys in the case, except by permission of the cour?, a:
that they are not to read any report of or comment upon the testimon:
in the case while under the rule. (E). Any witness or othgr person
violating such instructions may be punished for contempt of court.

Brief statement of reasons for réduested changes and advantages to be served by proposed new Rule:

This rule (R.267,Tex.R.Civ.P.) and Rule 613,Tex.R.Ev., are
duplicitous and sometimes contradictory. The proposed c}?ange
would make the Procedural rule easier to read and more in

keeping with the thrust of the Evidence rule which would be repealed.

Date

%pecﬁu:tysz;wﬁ“'ﬁ" 60000360
197 __ v :



Texa.s Rules of Civil Procedure
Rule 267. Witnesses Placed Under Rule

At the request of either party, in a ec¢ivil case, the
witnesses on both sides may be sworn and removed out of the
courtroom to some place where they can not hear the testimony as
delivered _by any other witness in the cause. This is termed
placing witnesses under the rule. Neither part-y to’ the suit
shall be placed under.the rule. Where a corporation is a party
to the suit, the court may exempt from the rule an off¢cer or
other rep resentative of such corporation to aid counsel in the
Presentation of such party. Witnesses, when placed under Rule
613 of the Rules of Evidence, shall be 1nstructed by the court
that they are not to converse with each other or with any other
Person about the case other than the attorneys in the case,
eéxcept by permission of the court, and that they are not to read
any report of or comment upon the testimony in the case while
under the rule. {\ny person violating such instructions may be

punished for contempt of court.
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TexasTech University

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

May 6, 1987

Professor J. Patrick Hazel, Chair
Committee on Administration of Justice
. University of Texas School of Law

727 E. 26th Street '

Austin, TX 78705

Re: Need to amend Rule 267, Tex.R.Civ.Proc.
Dear Pat:

Rule 267, Tex.R.Civ.P., was amended, effective January 1, 1988,
to include language expressly referring to Rule 613 of the Texas Rules
of Evidence. The latter, however, was amended, effective January 1,
1988, and renumbered as Rule 614. Also, the "Texas Rules of Evidence"
were renamed the "Texas Rules of Civil Evidence."

Accordingly, the enclosed suggested amendment to Rule 267,

Tex.R.Civ.P., is offered to conform it to the amendments to the Texas
Rules of Evidence.

Sincerely,

Jeremy C. Wicker
Professor of Law

JCW/nt
Enclosure

¢c: Justice James P. Wallace

Mr. Luther H. Soules IIIV//

tG200362
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(existing rule marked through with dashes; proposed new wording

underlined)
Rule 267. Witnesses Placed Under Rule

At the request of eitﬁer pafty,lin a civil case, the witnesses on
both sides may be sworn and removed out of the courtroom éo some place
where they camnot hear the festimony as delivered by any other witness
in the cause. Thié is;termed placing witnesses under thé rule.
Neither party to the suit shall be placed under the rule. Where a
corporation is a party to the suit, the court may exempt from the rule
an officer or other representative of such party. Witnesses,, when
placed under Rule 613 614 of the Téxas Rule of Civil Evidence, shall
be instructed by the court that they are not to converse with each
other or with any other person about the case other than the attorneys
in the case, except Ey permission of the court, and that they are not
to read any report of or comment upon the testimony in the case while

under the rule. Any person violating such instructions may be

punished for contempt of court.

¢0500363
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Rule 273. Jury Submissions

Either party may present to the court and request written
instruesieonss questions, eharges, definitions, and instructions to
be given to the jury; and the court may give them or a part
thereof, or may refuse to give them, as may be proper. Such .
requests shall be prepared and presented to the court gpd
submitted to opposing counsel for examination and objection within
-a reasonable time afﬁer the charge is given to the pa;pies or
theirlaftorneys for examihation. A request by either party for
any instructiens§ guestions, eharges, definitions or instructions
shall be made separate and apart from such party's objections to

the court's charge.

Change by amendment effective January 1, 1988.
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Rule 274. Objections and Requests

A party objecting to a charge must point out distinctly the
objectionable matter and the grounds of the objection. Any
complaint as to a question, eharge, definition or instruction, on
account of any defect,‘omission, or fault in pleading, is waived
unless specifically included in the objecticns; Whén the
complaining party's objection, or requested question, ceharge,
definition, or instruction is, in the opinion‘of the appellate
court, obscured or concealed by voluminous unfounded objections,
minute dlfferentlatlcns Or numerous unnecessary requests, such
objection or request shall be untenable. No objection to one part
of the charge may be adopted and applied to any other part of the

charge by reference only.

Change by amendment effective January 1, 1988.

00500365



b-91
Rule 275. Charge Read Before Argument
Before the argument is begun, the trial court shall read the
charge to the jury in the precise words in which it was written,
including all questions, eharges, definitions, and instructions

which the court may give.

Change by amendment effective January 1, 1988.
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Rule 276, Refusal or Modification

when an instruction, question or definition is requested and
[there has been compliance with] the provisions of the law, have
peen-cempiied-with-and the trial court, upon refusing judge

refuses the same, he shall endorse thereon "Refused," and sign the

same officially. Upon modifyving If-the-triai-judge-médifies the

same , the trial court he shall endorse thereon "Modified as

follows: (stating in-what the particular modificatién he-has

medified-the-same) and given, and exception allowed" and sign the
same officially. Such refused or modified instruction, question,
or definition er—expianaﬁery-instruetien, when so endorsed shall
constitute a bill of exceptions, and it shall be conclusively
presumed that the party asking the same presented it at the proper
time, excepted to its refusal or modification, and that all the
reguirements of law have been observed, aﬁd such procedure shall
entitle the party requesting the same to have the action of the
trial court judge theréon reviewed without preparing a formal bill

of exceptions.

Change by amendment:effective January 1, 1988.
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Rule 278. Submission of Questions, Definitions, and Instructions

The éourt.shall submit the questions, instructidns and
definitions in the form provided by Rule 277, which are raised by
the written pleadings and the evidence. Except in trespass to try
title, statutory partitién prdceedings, and other special
proceedings in which the pleadings are specially défined by
statutes or procedural rules, a party shall not be entitled to any
submission of any guestion raised only by a general deﬁial and not
raised by-affirmative written pleading by that part&. Nothing
herein shall change the burden of»proof from what it would have
Eeen under a general denial. A judgment shall not be reversed
pecause of the failure to submit other and various phases or
different shades of the same ggéstion jgswe. Failure to submit an
guestion issue shall not be deemed a ground for reversal of the
judgment, unless its submission, in substantially éorrect wording,
has been reguested in writing and tendered by the party
complaining of the judgment; provided, however, that objection to
such failure shall suffice in such respéct if the question is one
relied upon by the opposing party. Failure to submit a definition
or.ingtruction shall not be deemed a ground for réversal of the
judgment unless a substantially correct definition or instruction
has been requested in writing and tendered by the party

complaining of the judgment.

Change by amendment effective January 1, 1988.

(0400368



CHIATE JUSTICL
JOHN L

JUSTICES
SEARS McGEE

ROBERT M. C AMPHELL .

FRANKLIN S SNPFARS
€ .1.. RAY .
JAMES P WALLACE

THE SUPREME COURT OF TEXAS CLERK

MARY M. WAKFFIEL
PO BOX 12248 CAPITOL STAAION TARY M. WAKFFIELD

AUSTIN, TEXAS 8711 EXECUTIVE ASST.

WILLIAM L. WILLIS

ADMINISTRATIVE ANST
MARY ANN DEFIBALU(

THD 7. ROBERTSON
WILETAM N RILGARLIN
RAUL AL GONZALEZ,

January 9, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

\

Professor J..Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law
727 E. 26th Street.

Austin, TX 78705

Re: Rule 277

Dear Luke and Pat:

Enclosed is a copy of a letter from Professor J. Hadley
Edgar re: Rule 277, as proposed by the Advisory Committee.

I would appreciate your comments cencerning his

recommendation of further consideration by the committee
of the rule.

Sincerely,

Wallace

JPW:fw

Enclosure

cc: Evelyn Avent, Secretary to C.0.A.J.
7303 Wood Hollow Drive, #208
Austin, Texas 78731
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Texas Tech University
School of Law

December 17, 1986

Honorable James P. Wallace
Justice, Supreme Court of Texas
P.0. Box 12248, Capital Station
Austin, Texas 78711

Re: Rule 277, T.R.C.P.

Dear Judge Wallace:

The more I think about the first paragraph of proposed Rule 277, the more
concerned I become. As you recall, the Advisory Committee has recommended that
it read as follows:

"In all jury cases the court shall, whenever feasible, submit the
cause upon broad-form questions. The court shall submit such
instructions and definitions as shall be proper to enable the jury to
render a verdict."

Does this mean that there may be instances in which it is not feasible to submit
upon broad-form questions? If so, then what other type of submission is
permissible? The rule doesn't answer this question because we have eliminated
all references to other forms of submission (check-1list, broad form with
limiting instructions, separate and distinct, et al). How will DTPA "laundry
list" and worker's compensation cases be submitted? The only type of submission
specifically recognized is a "broad-form." This leads me to my second concern.

Just what do we mean by a "broad-form" question? How broad is ""broad?"
While the Comment will refer to Lamos v. Montez, this will be of assistance only
in negligence cases. When we 80 outside the negligence area, I fear that the
wording will be perplexing at best and hopelessly confusing at worst. We have
given no guidance whatsoever under the proposed rule to the judge and lawyers
trying, for example, a complicated commercial case.

Our original purpose was to simplify the court's charge. In doing so,
however, I'm afraid we may have created far more problems than we have solved.

My suggestion ‘to the Court is this--since these rules are not to become

effective for some tize, why not send this Rule back to the Advisory Committee
for study with a deadline for action? :

0400370



Honorable James R. Wallace December 16, 1986 Page 2

There is one final, though unrelated, matter and I have to put another hat
on to raise it. As Chairman of the Pattern Jury Charge Committee, I know that
we are almost ready to send a revised Volume One (automobile cases) to the
printer. Of course, this will not be done until after the Court approves a
final form for Rule 277. However, we are most anxious to get this into the
hands of the bench and bar as soon as possible and I'm wondering if the Court
would consider making the court's charge rules effective on, say, September 1,
1987, and the balance effective on January 1, 19887

If I've not made mjself clear or if there are any questions, please do not

hesitate to contact me by letter or telephone. Thank you for your consideration
of the matters. '

I wish you, Mrs. Wallace, and your family a happy holiday season.

Sincerely,

Professor of Law

JHE/nt
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STANDING SUBCOMMITTEE ON RULES 315-331

Chai rperson:  Harry Tindall

Members:

Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002
(713) 229-8733

Vester T. Hughes, Jr.
Hughes & Luce

“1000 Mercantile Dallas Building

Dallas, Texas 75201
(214) 760-5433

Justice Linda B. Thomas

Fifth District Court of Appeals
Dallas County Courthouse
Dallas, Texas 75202

(214) 749-6455

David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002
(713)_651-5151

Newell Blakely

University of Houston Law Center
4800 Calhoun Road

Houston, Texas 77004

(713) 749-7561

Harold Nix

P.0O. Box 679

Daingerfield, Texas 75638-0679
(214) 645-3924

Judge Bert Tunks

Abraham, Watkins, Nichols,
Ballard, Onstad & Fried
800 Commerce Street
Houston, Texas 77002
(713) 222-7211

Charles Morris

Morris, Craven & Sulak
600 Congress Avenue

Suite 2350

Austin, Texas 78701-3234
(512) 478-9535

Orville Walker

St. Mary's University School of Law
One Camino Santa Maria

San Antonio, Texas 78284

(512) 436-3308)

John M. 0'Quinn

O'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston, Texas 77002
(713) 223-1000
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TINDALL & FOSIER
ATTORNEYS AT LAW
' 2601 TEXAS COMMERCE TOWER

HOUSION, TEXAS 77002-3094

(713) 229-8733

CABLE: US VISA
HARRY L. TINDALL® BOARD CERTIFIED - TEXAS BOARD

CHARLES C. FOSTER®® OF LEGAL SPECIALIZATION

PATRICK W. DUGAN®?

KENNETH JAMES HARDER

LYDIA G.TAMEZ ‘e PAMILY LAW

JANICE E. PARDUE « s IMMIGRATION & NATIONALITY LAW

June S, 1987

tuther H. Soules, III
Soules, Reed & Butts

800 Milam Building

San Antonio, Texas 78205

RE: SUPREME_COURT ADVISORY_ COMMITTIEE ON_RULES

.—.—-_——.—_-—-—_———-——.——_—————-—_—————_—_—-_—-———

Dear Luke:

Enclosed are proposed Rules that we discussed by telephone
today. Basically, the changes are:

1. combining Rules 99 - 101 into a single rule regarding
citations. . :
2. Aamending Rule 107 to delete the time requirement for
return of citations before rendering default judgment.
3. Amending Rule 320 to incorporate portions of Rule 328.
4, Amending Rule 85, TRAP, to incorporate portions of Rule
328.
Sincetely,
Harry éi’Tindall
/3im
Enc.

cc: J. Hadley Edgar
William Dorsaneo
All Subcommittee Members
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ISSUANCE & FORM
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(a) 1Issuance. Upon tHa.
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I// ¢zod&Az&k£&q, "
RULE 99: ISSUANCE & FORM Qliglﬁéﬁuedﬁhj £
| AN
| (a) Issuance. Upon t’ iling of the petition, the Cla rk wibe..
shasl forthwith issue a citg tion and deliver the citation|te
S st es-pla s e T, storpay, who, shall be responsible
for p:sapt service of the citation and a opy of the petition. ,
Upé equest of=plainti-ff- separate ar additional citations shall 53—’
eiaaqﬁnst—eny—deﬁeadznxszl’ ; 2

issu

{b) Form. The citation y
under seal of the Court, contain the néme -f the Court, the date
of the filing of the petition, date of issuidnce of citation, file
number, amed the names of the parties, sy®™ be directed to the
defendant, ohek: state the name and ad{ress of plaintiff's
attorney, if any, otherwise the plaintiff's| addresi%and-the time

within which these rules equi e the defe appear—and
dedsmd and shall not f $4in case oi& E re to do so
judgment by defaul Eﬁ'& e rendered Belhi: iw for the relief
demanded in the pétition. The citation shall direct the

defendant to file a written answer to the plaintiff's petition on
or before 10:00 A.M. on the Monday next after the expiration of
twenty days after the date and service thg reof

[dlternate: within twenty (thirty) daya after ervice ..of the-
citatisn and-petition. ugeestion of Committee on Administration
o usices

_...—_.__-———.—_——.———-———_—-————-_—

The above amendment combines Rules 99, 100, and 101 into a
single rule. Language is largely patterned after Rule 4, Federal
Rules of Civil Procedure. A

RULE 100. Repealed. Combined in Rule 99

RULE 101.  Repealed. Combiged in Rule 99.

@ flegend
5 oo
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RULE 107. Return of Citation

The return of the officer or authorized pPeérson executing the

When the citation was served by registered or certified mail as
authorized by Rule 106, the return by the officer or authorized
person must also contain the return receipt with the addressee's
signature. When the officer or authorized person has not served

Where citation is executed by an alternative method as
authorized by Rule 106, proof of service shall be made in the
manner ordered by the court.

Ne—de£au}%-—éuégmeat-shal}-be—graateé-ia-any-eauseAun%il-the
eitatien—with-preef—ef-serviee-ae—-previded-by-—this-ruie7—-er-as
erdered-by-the—eeurt—ia—the-eveat-eiEatien—is—exeeu%ed-uader-auie
&esf-shaii--have—beea--eaéfiie—-with-the-—e}erk-ef—-the-eeurt—tea
days7—exe}usive-e£—the-éay-ef-£iliag-aad-the-day—ef—éudgmeatf

ADVISORY COMMITTEE COMMENT: This deletes the requirement that
return of citation be on file for 10 days before default judgment
may be rendered. Suggestion from Committee on Administration of
Justice.
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Sudrcommllee fepod
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RULE 320. MOTION AND ACTION OF COURT THEREON.

New trials may be granted and Jjudgment set aside for good
cause, on motion or on the court's own motion on such terms as
the court shall direct. New _trials may be granted when_the
damages are manifestly too small or too large. When it appears
to the court that a new trial should be granted on a point or
points that affect only a part of the matters in controversy and
that such part 1is clearly separable without unfairness to the
parties, the court may grant a new trial as to that part only,
provided that a separate trial on unliquidated damages alone
shall not be ordered if liability 1issues are contested. Each
motion for new trial shall be in writing and signed by the party
or his attorney.

ADVISORY COMMITTEE COMMENT: The new language is taken from Rule

328.

Rule 328. Repealed. Portions of rule now found in Rule
320, TRCP, and Rule 85(2), TRAP.

W
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e atd 4

TEXAS RULES OF APPELLATE PROCEDURE

RULE 8?[ Remittitur in Civil Cases

(5) Cross Point on Remittitur. Whenever the trial court
shall direct a remittitur in any action, and the same is made,
and the party for whose benefit it is made shall appeal in said
action, then the party remitting shall not be barred from
contending in the appellate  court that said remittitur should not
have been required either in whole or in part,  and if the
appellate court sustains such -contention it shall render such
Judgment as the trial court should have rendered without respect
to said remittitur.

Succeeding subsections reléttered.

ADViSORY COMMITTEE COMMENT: New subsection (a) is taken from
Rule 328, TRCP.

1is

Una,
(278

ol
408
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RULE 320. MOTION AND ACTION OF COURT THEREON.

New trials may be granted and Judgment set aside for good
cause, on motion or on the court's own motion on such terns as
the court shall direct. New _trials may be granted when_the
damages_are manifestly too small or too_large. Whén it appears
to the court that a new trial should be granted on a point or
points that affect only a part of the matters in controversy and
that such part is clearly separable without unfairness to the
parties, the court may grant a new trial as to +that part only,
provided that a separate trial on unliquidated damages alone
shall not be.ordered if liability issues are contested. Each
motion for new trial shall be in writing and signed by the party
or his attorney. .

ADVISORY COMMITTEE COMMENT: The new language is taken from Rule
328.

Rule 328. Repealed. Portions of rule now found in Rule
320, TRCP, and Rule 85(2), TRAP.
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TEXAS RULES OF APPELLATE PROCEDURE

RULE 85. Remittitur in Civil Cases

(a) Cross Point on Remittitur. Whenever the trial court
shall direct a remittitur in any action, and the same is made,
and the party for whose benefit it is made shall appeal in said
action, then the party remitting shall not be r barred from
contending in the appellate court that said remittitur should not
have been required either in whole or in part, and if the
appellate court sustains such contention it shall render such
judgment as the trial court should have rendered without respect
to said remittitur.

Succeeding subsections relettered.

ADVISORY COMMITTEE COMMENT: New subsection (a) is taken from
Rule 328, TRCP.
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LAW OFFICES

SOULES &8 REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144

STEPHANIE A BELBER
ROBERT E. ETLINCER
PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

1EB C. SANFORD
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, JR.
DAVID K. SERGI

SUSAN C. SHANK
LUTHER H. SOULES 11}

W. W. TORREY February 24, 1987

Mr. Harry L. Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

RE: Special Subcommittee on Rules 315-328

Dear Harry:

At our November meeting, .there was so much discussion regarding
a possible combination of Rule 315 with 328, that I requested you
look into either that possibility, or the possibility of moving
Rule 315 adjacent to Rule 328 so that the concept of remittitur
would be in one section of the Rules.

I have enclosed a copy of that porticn of the November transcript
that deals with this issue. Please draft a report to be
submitted at our -June meeting, and send me a copy no later than
May 28, 1987, so that it can be included in our agenda.

t

Very truly yours,

LHSIIZI/tat
enclosure

00900380



LAW OFFICES

SOULES 8 REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAL
SAN ANTONIO, TEXAS 78205
KENNETH W. ANDERSON TELEPHON'IE
KEITH M. BAKER (512) 224-9144

STEPHANIE A. BELBER
ROBERT E. ETLINCER

PETER F. CAZDA

REBA BENNETT KENNEDY
ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANGCFORD SANFORD
HUCH L SCOTT, IR

DAVID K. SERG!

SUSAN C. SHANK

LUTHER H. SOULES II!

W. W. TORREY February 9, 1987

Mr. Harry L. Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002-3094

RE: Proposedrchange to
Rules 165a and 330

Dear Harry:

As you know, the enclosed letter from Tom Alexander has been
-carried over from our last meeting and is now on our June agenda.

Please draft, in proper form for Committee consideration, an
appropriate Rule 330 for submission to the Committee at our June
meeting. Please forward your draft to me no later than March 9,
1987. I have forwarded that part of the request dealing with
Rule 165a to Sam Sparks of El Paso.

As always, thank you for your keen attention to the business of
the Advisory Committee.
Ve

ly yoQrs,

PHER/H. SOULES III

HSIIT/tat
closture
* Justice James P. Wallace

*
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CHIEF JUSTICE
JOHN L. HILL

JUSTICES
SEARS McGEE
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C.L. RAY
JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

Mr. Luther H.

THE SUPREME COURT OF TEXAS

P.O. BOX 12248 CAPITOL STATION
AUSTIN, TEXAS 78711

.
| canan

T sthesed
ftgL+va@Z1

June 24, 1986

Soules, III, Chairman

Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building

San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee

Fisher, Gallagher, Perrin & Lewis
00 Two Houston Center

Houston, TX 77010

Proposed Rule Change
TEX. R. CIV. P. 165a and 330,

1]

Dear Luke and Mike:

I am enclosing a letter and suggested rule changes

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASST.
WILLIAM L. WILLIS

ADMINISTRATIVE ASST.
MARY ANN DEFIBAUGH

@
d%'paa,GMLAJ%u~£

from Mr. Tom Alexander of Houston, regarding the above rules.

May I suggest that this matter be placed on our next

Agenda.

JPW: fw
Enclosure

Sincerely,

JZihes P. Wallace

stice

cc: Mr. Tom Alexander
Alexander & Fogel
" Five Post Oak Park, 24th Fl.

Houston,

Texas 77027
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ALEXANDER & FOGEL
Lawyers
Five Post Oak Park
24th Floor
Houston, Texas 77027
713/439-0000

June 18, 1986

Honorable James P. Wallace
Justice, Supreme Court of Texas
Supreme Court Building

Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Wallace:

In an effort to promote speedy trials
cumbersome dismissal for want of prosecution,
suggested rule changes for your consideration,
copy to each member of the Court.

With high regard I remain,

Yours truly,

ALEXAND

Tom Alexander

TA:ca
Enclosure: 1

TX SpCt/Rule Change:30

U

and eliminate
I am enclosing
I have sent a

[ot /4/@"""4{‘\
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Jule 330

TO: CHIEF JUSTICE JOHN L. HILL, JR. and THE SPEEDY TRIAL
[COMMITTEE:

SUGGESTED ' RULE CHANGES TO PROMOTE SPEEDY TRIALS AND.ELIMINATE

CUMBERSOME DISMISSAL FOR WANT OF PROSECUTION PROCEDURES.

NEED: RULE 165a, (D.W.0.P.) is not producing speedy trials.
Instead .it is ' producing unnecessary paéer work, court
appearances and judicial determinations without necessarily
pushing the cases toward trial. Additionally, it is,a potential
snare for the pa:ty‘whé, missing one or more of its requirements
is exposed to dismissal without trial, usually after limitations
have run, and exposing the lawyer‘to potential liability arising
from dismissal of cases whose true merit may have béen less than
initially perceived. The unfortunate client and lawyer are then
without remedy except from each other. This was not the initial
intent of either.

REMEDY: Revoke Rule 165a and ammended Rule 330 and eliminate

dismigsal for want of prosecution except as follows.
1) Require each Court to set for trial, on that
Court's next docket, each case which has been on file
2 years or in which the last new party joined has been
in the case more than 1 year, which ever comes first.
2) Once set, no- such case may be continued except
under the strict application of Rules 251-254. With
the additional requirements that:

a) Such continuance shall be granted only upon
the Affidavit of the party or parties seeking the
continuance;

b) If granted, the case is set, at the time the
continuance is grianted, for a date certain within
90 days {or at the next docket of the court if
Rule 330 is applicable). ’

¢} No continuance may be granted without a
trial setting or a date certain set out in the
Order of Continuance which must be approved by
the parties and their lead counsel signifying
their awareness of the foregoing requirements and
their willingness to abide these rules and the
new setting. -
d) ‘.:f continuance should be granted a second

time for absense of counsel under Rule 253, it

must be preferentially set for the next sitting

time available 10 days after that counsel

finishes the trial in which he is then engaged.

e) On any motion €for continuance after the
first for each side of the case, all parties and

00000384



lead counsel must appear in open court for the

mandatory resetting and certify their

availability and readiness for the date certain
set by the Court, as a condition for the granting

of a second continuance. .

£) If not otherwise disposed of, one year after

the first setting under.

1) the case shall be preferentially set, snbjecé
only to other cases with a statutory preference, and shall bhe
tried or dismissed on® that setting without continuance except
pursuant to Rule 254 until a date certain 10 days after
adjournment of the Legislative when the case shall be tried as
set out in (d.) above. ’

' g) The mandatory provisions of this Section

shall apply to all cases filed after Jénuary 1,

1986; however each Trial Court is urged, in its

discretion to apply these provisions to eliminate

backlog as soon as -possible in the effective
. administration of justice realizing that justice
delayed is sometimes Jjustice denied. When
application of these provisions have reduced the
backlog to the 3 year maximum, each Court is
urged to reduce the maxinmum period further so as
to produce justice in speedy disposition eof

disputes. .
RATIONALE: These changes wilil eliminate the hazards and
vagaries of the present lack of uniformity among the various
Courts in applying Rule 165a and virtually eliminate the
possibility of the 1loss of a client's rights without
participation. This is a cléar, self-enforcing procedure which
insures knowledge and acknowledgment of rights and a day certain
in Court. It will also help insure speedy trials and put an
effective ceiling on delay at a maximum of 3 vyears without
working hardship upon the rights of litigants.

If it works well, and I am convinced that it will,
consideration can be given to shortening the time periods,
reducing the ceiling of delay and produce even more' speed in

disposition of cases, still assuring the pargies of their day in
Court. :

Respectfully submitted ~ toward the
Admj i justice,

z

000000

M ALEXANDZER
ate Bar No.

S
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LAW OFFICES

SQULES, REED & BUTTS
800 MILAM BUILDING = EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
KENNETH W. ANDERSON ’
KEITH M. BAKER : é-.-/a -84 -
STEPHANIE A. BELBER
CHARLES D. BUTTS - <N

ROBERT E. ETLINGER
PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD . MACH
ROBERT D. REED

SUZANNE LANGFORD SANFORD — .

HUCH L. SCOTT, IR. /

DAVID K. SERGI / , 7
SUSAN C. SHANK ,

LUTHER H. SOULES 11l

W. W. TORREY June 8, 1987 f f é

Mr. Royce Coleman 7/
Citizens National Bank Building - ﬁuazzkﬁf’ _
Interstate 35E at Fort Worth Drive /u9”90¥'&x&o

Post Office Drawer M 49 Ef?ézda/h_——
Denton, Texas 76202-1717

RE: Proposed Change to Rule 103
Texas Rules of Civil Procedure

Dear Mr. Coleman:

Justice Wallace has forwarded your letter of May 21, 1987, for
a response. ;

The Supreme Court Advisory Committee has addressed several
requests regarding Rule 103 similar to yours, and I have enclosed
a copy of the Rule that we proposed and that the Supreme Court of
Texas adopted for promulgation on January 1, 1988.

I trust that the enclosed Rule, once in use, will allow you some
respite from the Denton County Sheriff's office. Thank you for
your suggestion. :

- LHSIII/tat
encl/as :
cc: Justice James P. Wallace _

00000386



-Rule -103. Who May.Serve

Citation andjpthé; notices may be served by (1) any
sheriff o6r constable or other person authorized by law or, (2)
by any person authorized by written order of the court who is
not less than eighteen years of age. No person who is a party
to or interested in the outcome of a suit shall serve any
process. Service by registered or certified mail and citation
by publication shall, if requested, be made by the clerk of the
court in which the case is pending. The order authorizing a
person to se:ve“proceSS'ﬁéy be made without written motion and

. no fee shall be imposed for issuance of- such order.

Change by amendment effective January 1, 1988.

Comment. The amendment makes clear that the
courts are permitted to authorize persons
other than Sheriffs or Constables to serve
Citation. Further, Sheriffs or Constables

are not restricted to service in their county.
The last sentence is added to avoid the
necessity .of motions and fees.

-}f=
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CHIEF JUSTICE THE SUPREME COURT OF TEXAS

JOHN L. HILL PO. BOX 12248 CAPITOL STATION
JUSTICES AUSTIN, TEXAS 78711

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS
C. L RAY

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
QOSCAR H. MAUZY

June 4, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts

800 Milam Building

San Antonio, Tx 78205

Professor J. Patrick Hazel, Chairman
Administration of ‘Justice Committee
University of Texas School of Law
727 E. 26th Street ‘
Austin, Tx 78705

Re: Tex. R, Civ. P. 103.

Dear Luke and Pat:

I am enclosing a letter from Mr. 'Royce Coleman,

a change to Tex. R. Civ. P. 103.

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

suggesting

Will you please place this on your Agenda for the next
meeting .so that it might be given consideration in due course.

Sincerely,

. Wallace
Jastice

JPW:fw

Enclosure

¢cc: Mr. Royce Coleman
Attorney and Counselor at Law
P. O. Drawer M
Denton, Tx 76202-1717
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Ropee Calomay

ATTORNEY AND COUNSELOR AT LAW
cmm%mmmwmnmwmmw
INTERSTATE 35E AT FORT WoRTH DRIVE
DENTON, TEXAS

AREA CODE 817
TELEPHONE 366-3949

May 21, 1987

Honorable James p, Wallace
Justice, Supreme Court of Texas
P. 0. Box 12248 : '
Austin,,Texas 78711

Re: Proposed Change

————

Dear Justice Wallace:

It has been called to my ¢
Rules Committee ipn terms of the
respect, I write Suggesting a J

T Suggest that Rule 103 be
"oA11 Process may be g¢
testify or Process may bpe

constable of any county ipg
found, or, if by maiil, eit
case is pending or of the
served is found; Provided
Or interested in the outeg
Process therein, Service

and citation by Publicatig
eéourt in which the case ig

This change would allow th
be served by any Private indivi

This change ig desparately
8et the sheriff'g department in
instance, T just sued the City

doing a real favor, ang they are; however, they ¢
think is adequate compensation. Also, in terms o

POST OFFICE Dum M
DENION. TEXAS 76202-1717

(o,

harge $35.00 which I
b Ccompensation, I
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Ropee Goleman

ATTORNEY AND COUNSELOR AT LAW
CITIZENS NATIONAL BANK BUILDING
INTERSTATE 35E AT FORT WORTH DRIVE

DENTON, TEXAS
. MAILING ADDRESS:
AREA CODE 817 : POST OFFICE DRAWER M
TELEPHONE $66-3949 DENTON, TEXAS 76202-1717
May 21, 1987

Honorable James P. Wallace
Justice, Supreme Court of Texas
P. 0. Box 12248 '
Austin, Texas 78711

Re: Propoéed Change to Texas Rules of Court

Dear Justice Wallace:

It has been called to my attention that you are Chairman of the
Rules Committee in terms of the Texas Rules of Court and in that
respect, I write suggesting a long needed change.

I suggest that Rule 103 be changed to provide as follows:
" ALl process may be served by any person competent to
testify or process may be served by the sheriff or any
constable of any county in which the party to be served is
found, or, if by mail, either of the county in which the
case is pending or of the county in which the party to be
served is found; provided that no officer who is a party to
or interested in the outcome of a suit shall serve any
Process therein. Service by registered or certified mail
and citation by publication may be made by the clerk of the
court in which the case is pending.™

This change would allow the present procedure or for service to
be served by any private individual. :

This change is desparately needed as it is almost hopeless to
get the sheriff's department in many counties to serve papers. For
instance, I just sued the City of Denton and it took the sheriff
department here 2} weeks to drive down to City Hall to serve the
citation. Furthermore, when we make a telephone call to the sheriff's
department, no one knows where the citation is, who is going to serve
it, or when it might be served. They take the position they are
doing a real favor, and they are; however, they charge $35.00 which I
think is adequate Compensation. Also, in terms of compensation, I
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Honorable James P. Wallacev’
May 21, 1987
Page Two (2)

just filed a divorce action with a restraining order and the sheriff's
fee for serving those papers was $120.00 which I think is absolutely
outrageous. The client in question is below poverty level. Just to
give you an example of what we are up against, I enclose.photocopy of
a letter I forwarded to the Denton County Sheriff's Department on
April 3, 1987. I would appreciate your reading the letter as you will
see just how rough things can get on account of our not being able to
employ someone who will go out and 'do the job that needs to be done.

My suggestion is not new at all as under Section 21.016 of the
Texas Property Code, any person competent to testify may serve the
notice in eminent domain proceedings. Also, I might add that it is
absolutely no comfort at all for us to be able to forward process by
certified mail as under the Rule, the delivery is restricted to "addressee
only" and it is even more difficult for the postman to get the person in
question to sign the "green card".

Also, the sheriff's fees around the state of Texas are not uniform.
For instance, if you want- to file a lawsuit with-service in 2 or 3
different counties, like Dallas and Tarrant which are adjacent to Denton
County, we have to make a number of phone calls just to find out who the
citation is to be mailed to along with the proper sheriff's fee. I don't
know whether or not you are aware, but in Dallas County the sheriff will
not serve suit papers and we then have to determine which constable out
of at least a half dozen may do the job. If any person competent to
testify could serve the suit papers, the suit papers could be served
directly by a person from Denton County sent into the adjacent county to
perfect the service. Also, I have a case where I am trying to serve a
man in Austin and I have now spent in excess of 6 months attempting
service on this individual who apparently can only be found when he goes
out to the airport and to date, I cannot get a deputy sheriff or con-
stable to do so.

Wise County is one of the worst places in the state of Texas, which
is adjacent to Denton County, to get suit papers served. In fact, within
a month or.so ago, I was absolutely begging someone to go out and serve
the papers and I was telling the administrator of the civil process
department that the defendant just did not get home until after 5:00 p.m.
and her response was "Well, the boys just don’'t like to go out after
5:00."

Practicing -law is hard enough when things go well, but there is
absolutely no reason why Rule 103 should not be changed as I have
suggested, which would make a difficult job a lot easier. I do not

§0C00390



Honorable James P. Wallace
May 21, 1987
Page Three (3)

know your procedure in terms of rule changes, but if you desire
testimony such as is done in the Legislature, I assure you I could
talk 2 weeks at least on the problems I have had in getting suit
papers served in the North Texas area and I can give you at least

a hundred reasons why you should change the rules to specifically
allow any person competent to testify to serve the suit papers. If
you desire my presence, further explanation, further reasons or just
anything, I will be happy to address this matter in more detail.
Also, if after you consider this letter, my statements and allegations,
you do not feel the change warranted, I would like to know your
feelings as to why the change should not be made as I feel I could
address that position. ‘ ' ‘

Siglcerely,

Oy

yce “Coleman

RC/km
Enclosurg
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Ropee Qoleman

ATTORNEY AND COUNSELOR AT LAW
CITIZENS NATIONAL BANK BUILDING
INTERSTATE 35E AT FORT WORTH DRIVE
DENTON, TEXAS

MAILING ADDRESS:
AREA CODE 817 POST OFFICE DRAWER M
TELEPHONE 566-3949 DENTON, TEXAS 76202-1717

April 3, 1987

Chief Deputy of Civil Process
Denton County Sheriff's Offic
127 Woodrow Lane :
Denton, Texas 76205

Re: Cause No. 13338-B
First National Bank of Sanger
vs. James C. & Mira Tuggle

Dear Sir:

I represent First National Bank of Sanger, Texas and on or
about February 17, 1987 I filed on behalf of the bank an action
against James C. Tuggle and Mira Tuggle, husband and wife. Mrs.
Tuggle just called me and advised that approximately 3 weeks ago
she was served with the citation. That she related to your office
that her husband left early and got in late and that it would be
difficult for your office to catch him to serve the suit papers.
She advises that the process server told her that in that case Mr.
Tuggle could go by the Sheriff's office and be served there. That
in fact, Mr. Tuggle has now been by your office in excess of 3
times but that every time he goes down there, no one knows anything
about this matter. ,

I have now told her that I would write you in hopes of someone
finding about this matter so that Mr. Tuggle can come by the Sheriff's
office and you serve him. WMrs. Tuggle has told me that he will be
by your office during business hours sometime after next Wednesday.
I would deeply appreciate your having the citation and serving it
on Mr. Tuggle when he comes in. -

I am sending a copy of this letter to Mrs. Tuggle advising her
that she does not need to appear in court until after Mr. Tuggle is
served and that she will not be prejudiced by her failing to appear
this Monday which is answer day for her. She tells me that she is
going to use Hardy Burke and that after her husband is served, both

00000392



Chief Deputy of Civil Process
Denton County Sheriff's Office
April 3, 1987

Page Two (2)

of them ﬁill have Mr, Burke answer the lawsuit.

Sincerely,

Royce Coleman

RC/km

cc: Mr. and Mrs. James Tuggle
P. 0. Box 1010
Sanger, Texas 76266
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LAW OFFICES -

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON WAYNE 1. FACAN
KEITH M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELEPHONE
ROBERT E. ETLINGER (512) 224-9144
MARY S, FENLON

PETER F. CAZDA TELECOPIER
REBA BENNETT KENNEDY (512) 224-7073

DONALD ). MACH

ROBERT D. REED

SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, JR.

DAVID K. SERC!

SUSAN C. SHANK

LUTHER H. SOULES 11l

W. W. TORREY

June‘16, 1987

Mr. Harry L. Tindall
Tindall & Foster

2801 Texas Commerce Tower
Houston, Texas 77002

RE: New TRCP 332

Dear Harry:

Enclosed is a letter from Judge Michael Schattman concerning a
proposed new Rule 332. Please be prepared to give an oral report

regarding this proposal at our June meeting. I am including same
on our agenda.

Ver -truly rs,
N,

SOULES ITI

LHSIII/tat
encl/as
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MICHAEL D. SCHATTMAN
DisTRiCT JuDGE
348+ JupiCiaL DISTRICT OF TEXAS
TARRANT COUNTY COURT HOUSE ~~
' FORT WORTH, TEXAS 76196-0281
PHONE (817) 8772715

May 13, 1987

Luther H. Soules, III
Soules, Reid & Butts

800 Milam Building

San Antonio, Texas 78205

Dear Luke:

Thanks for your reply to my letter of April 29th. 1 particular-
ly liked the last sentence. I will save it to impress the voters,
if need be, and my mother will believe it.

pProcess. The current leadership and membership understands the
seriousness of its function and 1 hope. that will continue to be the
case. I agree that there is no Teason for the Court or the SCAC to
wait for the Bar's committee to get its act together. That should
never be a problem again. With rules changes now going into effect
only in January of eéven-numbered years there should be sufficient
time for there to be & useful exchange between the two bodies.

Since I will be at my son's hiéh school graduation instead of
the May 16th coag meeting, I am calling Pat to see if some kind of
draft can be provided for a rule covering the invocation of "the
rule" in depositions (267 T.R.C.P. and 613 T.R.E.). Failing that,
I am enclosing a copy of some language which we discussed, but got
hung up in what to do about expert witnesses. The relevant portion
of the Supporting memo is also enclosed.

As to my “stripper" rule, some suggested language is enclosed.
I am confident that it can use reworking. :

2

23
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Page Two
May 13, 1987

You need not have stated that Your comments were sent with
"respect," but I do appreciate it. If you feel the need to take
me down a peg or two, just do it. My children are all smarter

than I am and they emphasize with every passing day that I have
a lot to be humble about.

Best wishes,

/A

Michael.D. Schattman

MDS/lw

XC

encl.
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The Rule Concerning the Application of the Dynamic

Principles of GypsyJRose Lee
& ’d

,’ Rule" - Disposition of Papers from Closed Files

1.

Three years after the end of the month in which
(a) an order of dismissal was signed dispoéing of
an entire cause:; . :
(b) a judgment, which was not appealled, became final; or
(c) a mandate, entirely affirming or reversing and rendering
a judgment, was received, _
the district clerk, the éounty clerk, or the justice of the
peace having custody of such records may remove from the file
and discard all papers and exhibits in any cause, including

"orders of the trial and appellate courts, except the final

pleadings of any party, the judgment or order of dismissal,
and the mandate of any appellate court of this State or of
the United States.

This rule does not apply to records kept in mircofiche format
by the clerk pursuant to law.

No person is civilly liable for the destruction of any record,
document, or exhibit under this rule.

Nothing magic about three years -- but you have to start
somewhere. R

33%

Uge
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STANDING SUBCOMMITTEE ON TRAP RULES

Chairperson: Russell McMains

Members:

Edwards, McMains & Constant
P.0O. Drawer 480
Corpus Christi, Texas 78403
(512) 883-0971

Gilbert T. Adams

Law Offices of Gilbert T. Adams
1855 Calder Avenue

Beaumont, Texas 77701-1619
(409) 833~-5684

Charles Morris

Morris, Craven & Sulak
600 Congress Avenue

Suite 2350 - :
Austin, Texas 78701-3234
(512) 478-9535

Harry L. Tindall

Tindall & Foster’ .
2801 Texas Commerce Tower
Houston, Texas 77002
(713) 229-8733

David J. Beck
Fulbright & Jaworski
1301 McKinney Street
Houston, Texas 77002
(713) 651-5151

William V. Dorsaneo IIl
Southern Methodist University
Dallas, Texas 75275

(214) 692-2626

Sam Sparks (San Angelo)

P.O. Drawer 1271

San Angelo, Texas 76902-1271
(915) 653-6866

Judge Bert Tunks .
Abraham, Watkins, Nichols,
Ballard, Onstad & Friend
800 Commerce Street
Houston, Texas 77002
(713) 222-7211

Orville C. Walker

St. Mary's University School of Law
One.Camino Santa Maria

San Antonio, Texas 78284

(512) 436-3308)

Elaine Carlson

South Texas College of Law
1303 San Jacinto

Houston, Texas 77002
(713) 659~8040 ext. 434

Harry Reasoner

Vinson & Elkins

3000 First City Tower
Houston, Texas 77002-6760
(713) 651=-2222
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LAW OFFICES '

SOULES & REED

800 MILAM BUILDI‘NC o EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER 512) 224-9144
STEPHANIE A. BELBER
ROBERT E. ETLINCER
PETER F. CAZDA
REBA BENNETT KENNEDY
ROBERT D. REED
SUSAN D. REED
JEB C. SANFORD
SUZANNE LANCFORD SANFORD February 23, 1987
HGL.I L SCOTT, IR
DAVID K. SERCI
SUSAN C. SHANK
LUTHER H. SOULES Ht
W. W. TORREY

Mr. Russell McMains

Chairman, Standing Subcommittee on
Texas Rules of Appellate Précedure

Edwards, McMains & Constant -

P. C. Drawer 480

Cor~:s Christi,: Texas 78403

Dear Rusty: ,

The attached Rules 80 and 90 were tabled at th%_lést SCAC
meeting. However, the Court wants a resolution -on how to ap-
proach the non-addressed un:2solved Court of Hppeals issues. One
disposition that I have hezrd is to simply treat all such issues
as overruled by the Ccurt “6f Appeals. That would result in a
situation where even when the Court of Appeals has ruled that
there was "no evidence" because all the evide=cer-yas incompetent,
and ‘had not addressed the insufficiency points, the Court of
Appeals would nonetheless be deemed _to have "overruled" the

insufficiency points by, failing to wriie on them. That...0es na*

seem to me to -be a desirable result. I know that you felt
strongly that these &ttached preposed tihanges to Rules. 80 and 90
were inappropriate. Please +thave your Committe€ reach a..

recommendation on hqw, other than "status quc:" the.Rules can
address this problem and give guidance to the bench and the bar.
I would appreciate your having a final work prfiluct of your
Committee to me by the end of May for agenda consideration at the
June 26 meeting. -

“&ry truly yours,

"LHSIII:gc.
1S287/037
Enclosures
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Texas Rules of Appellate Procedure

Rule 80. Judgment of Court of Appeals

(a) Time. when a case has been submitted, the court of
appeals shall render its judgment promptly.

(b) Types of Judgment. The court of appeals may: (1)
affirm the judgment of the court below, (2) ;odify the judgment

or reforming it, (3) reverse the

ﬁ?/o dismiss thg case or render the

t below should have rendered, or

@};;LP court below and remand the case
s W
v ‘ é%;¢>dLLL4/C;e»«/L<7

— final judgment of a court of

|_every point of error before the
et Ao ﬂAUX54;~A‘{dLL(%ffﬂ&békéz%'

addition, the court of appeals

rder, as the law and the nature

friminal Cases., The court of
.venue was proved in the court
Yy impaneled and sworn; that the
2 pleaded to the indictment or
:he court's charge was certified
lerk before it was read to the
de an issue in the court below,

pears tc the contrary from the

by ty

Advisory Committee Comment: The Supreme Court Advisory Committee
voted unanimously to table the proposal. The State Bar Committee
on Administration of Justice voted unanimously in favor of the
preposal.

000004060
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Texas Rules of Appellate Procedure
Rule 80. Judgment of Court éf Appeals

(a) Time. when a case has been submitted, the court of
appeals shall render its judgment promptly,

(b) Types of Judgment, The court of appeals may: (1)
affirm the judgment of the court below, (2} modify the judgment
of the court below by correcting or reforming it, (3) reverse the
judgment of the court below and dismiss the case or render the
judgment or decree that the court below should have rendered, or

@izo (4) reverse the judgment of the court below and remand the case

’ for further Proceedings. s .
b/('v\ B » %gw‘wbé
[ Phe final Judg
A

S
T
(>

{c) Final Judament), ment of a court of

t#} (d) oOther Orders. iIn addition, the court of appeals

may ?ake any other appropriate order, as the law and the nature
s L e
of tﬁe case may require.
4
/ :
S tdy (e) Presumptions in Criminal Cases. The court of

£

//gppeals shall presume that the -venue was proved in the court
/5. Eeiow:_that the jury was broperly impaneled and sworn; that the
’ defendant was arraiéned; that he pleaded to the indictment or

other charging instrument; that the court's charge was certified
by the judge and filed by the clerk before it was read to the

3/ jury, unless such matters were made an issue in the court below,
/r or it otherwise affirmatively appears tco the contrary from the

; record.

by o

Advisory Committee Comment: The Supreme Court Advisory Committee
voted unanimously to table the proposal. The State Bar Committee
on Administration of Justice voted unanimously in favor of the

Prcposal.
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Texas Rules of Appellate Procedure
Rule 90, Opinions, Publication ang éitation

.(a) Decision ang Opinion. 'i’he court of appeals shall
deeéde---every--—sub;tantiai-—-i—seue---raised---ané--ﬂecesea-ry---te
&isgesitien-e-f—ﬁre—-eppea-l--ané-hand down-g- ":;Lttmr-epinien-wbieh

shqii—-be—-es--bréef—as-'precﬁ-eabie-. hand down a Written opinion

appeal. Where the issues are clearly settled, the cour: shall
write a brief memorandum opinion which should not be published.

(b) No Change

(e} No Change

(d) wNo Change ﬁ C}@

(e) No Change

(£) No Change

(g) No Change

(b} No Cﬁa;igé’ :

(1) No Change

Advisory Committee Comment: The Supreme Court Advisory Committee
voted 5-2 to reject the proposal, The 5State Bar Committee on

Admlnistratlon or Justice voted unanimously in favor of the
=..ravor

Preposal.,
00000401
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING * EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205
STEPHANIE A. BELBER

TELEPHONE
ROBERT E. ETLINCER

-9l
PETER F. CAZDA (512) 224-9144

ROBERT D. REED

SUSAN D. REED

RAND J. RIKLIN

JEB C. SANFORD

SUZANNE LANCFORD .SANFORD
HUCH L. 5COTT. JR.

SUSAN C. SHANK

LUTHER H. SOULES il

W. W. TORREY

October 24, 1986

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

RE: Appellate Rules 80(a) and 90 (a)
Dear Bill:

The enclosed is a recommendation from COAJ. Please circulate
within your subcommittee and draft Please draft, in proper form
for Committee consideration, - appropriate Rule <changes for
submission to the Committee and circulate it among your Standing
Subcommittee members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee. ’

Very truly yours,

b

LUTHER H. SOULES 1III
Chairman

LHSIII/tat
encl/as

“
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Amend Rule gﬁ%z) Texas Rules of

j%(b;;}a}?::’court of appeals shall

L

l and necessary to final disposition of the appeal|amd-hand down a
' B
written opinion which shall be as brief as practicabI%(’_;%ere the

issues are clearly settled, the court shall write a brief memoran-

dum opinion which should not be published. /Abua“lugzxk ¢4¢¢d¢o€!

Comment: This charge is suggested by the Supremé Court. The
purpose is to require the court of appeals to address
all pertinent issues rather than decide the case on one
or more dispositive issues and disregard the other perti-
nent issues. This quite often results in a reversal and
remand by the Supreme Court causing unnecessary delay in
disposition of the cause along with an unnecessary second
consideration of the cause by the court of appeals.




Texas Tech University
School of Law
Lubbock, Texas 79409-0004/ (806) 742-3791 Facuity 742-3785

May 6, 1987

Professor J. Patrick Hazel, Chair
Committee on Administration of Justice
University of Texas School of Law

727 E. 26th Street

Austin, TX 78705

Re: Need to amend Appellate Rule 85(b)
Dear Pat: ’

In Larson v. Cactus utility Co., S.W.2d » 30 T. S. Ct.
J. 331 (April 1, 1987), the Court clarified Pope v. Moore, 711 S.W.2d
622 (Tex. 1986) and overruled in part Flanigan v. Carswell, 159 Tex.
598, 324 S.W.2d 835 (1959). These cases all deal with remittitur.
Larson made it clear that the test for remittitur is the same for the
trial court and the court of appeals: factual sufficiency. Regarding
review of the trial court's ruling on remittitur, Flanigan had used
language in its opinion which suggested an abuse of discretion
standard of review. Larson expressly rejects this standard, but
fails to cite, mich less discuss, Appellate Rule 85(b), which
incorporates an abuse of discretion standard of review, contrary to
the Larson and Pope holdings.

: Accdrdingly, the enclosed suggested amendment to Appellate Rule
85(b) is offered.

Sincerely,

Jeremy C. Wicker
Professor of Law

JCW/nt
Enclosure

cc:  Justice James P. Wallace

Mr. Luther H. Soules III //

00000404
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(existing rule marked through with dashes; proposed new wording

underlined)

Rule 85. Remittitur in Civil Cases

(U

st) Suggestion of Remiﬁtitur by Court;of Appeals. In civil
cases appealed to the court of appeals, if such court is of the
- opinion that the trial court abused-its-discretion erred in refusingA
to suggest a remittitur and that said cause shéuld be reversed for
that reason only, then said appellate court shall indicate to such
party, or his attorney, within what time he maylfile a remittitur of
such excess. If such remittitur is so filed, then the court shall

reform and affirm such judgment in accordance therewith; if not filed

as indicated then the judgment shall be reversed.

it
Pl g d L

o o T aQ;&
pﬁ??
Jasas

[y
W
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

ROBERT E. ETLINCER

PETER F. CAZDA

REBA BENNETT KENNEDY

ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD

HUCH L SCOTT, JR.

DAVID K. SERQ!

SUSAN C. SHANK

LUTHER H. SOULES 11

W. W. TORREY

February 24, 1987

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Mr. Russell McMains

Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, Texas 78403

Dear Bill and Rusty:

I have enclosed a copy of a letter from Bill to Justice Wallace,
with enclosures, regarding Appellate Rules of Procedure 84 and
140. I have included same on our June agenda, and will
appreciate input from both of you at that time.

Very' truly yours,

LHSIII/tat
enclosure

00000406



February 5, 1987

Russell H. McMains
McMains & Constant

P.0O. Box 2846

Corpus Christi, TX 78403

b/é;ther H. Soules III

Soules, Cliffe and Reed \Félgb,l‘{a /Liﬁxg&j7 {

800 Milam Building

East Travis at Soledad : //;:;:_____»
San Antonio, TX 78205 . e

Re: Texas Rules of Appellate Procedure

" Gentlemen,

During the course of the last Year, I have noted a number of
-problems with the above referenced procedural rules. I have
attempted to deal with two of them as follows:

l. Tex. R. App. P. 84. This new rule was drafted to be ]
applicable to the courts of appeals and to the Texas Supreme
.Court. Unfortunately, it is located in the part of the
rulebook that applies only to the courts of appeals. Hence,
either it needs to be moved to the General Rules or
redrafted and cloned for inclusion in both the court of
appeals section and the Supreme Court's -section. I have
opted for the latter approach. Hence, I am enclosing a
proposed revision of Tex. R. App. P. 84 and a revised
version of Tex. R. App. P. 182.

2. Tex. R. App. P. 140. This rule was modified to reflect
legislative changes eliminating direct appeals to the Texas
Supreme Court when a trial court has granted or denied an
injunction on the grounds of the validity or invalidity of
an administrative order. Unfortunately, paragraph (c) of
the current rule still refers to "administrative orders." I
also redrafted paragraphs (a) and (d4) .

Please let me know what you think.
Sincerely,
William V. Dorsaneo III

enc.
Cc: Hon. James P. Wallace c020040%7

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275-0116 / 214 « 692-3249



Rule 84.

Damages for Delay in Civil Cases. 1In civil cases

where the court [of appeals] shall determine that an

[appellant has taken an] appeal er writ ef errer heas

been taken for delay and without sufficient cause, then
the eppeiiaste court may, as part of its judgment, award
each prevaiiing appellee or respendent an amount not to
exceed ten percent of the amount 6f damages awarded to
such appellee er respendent as damages against such
appellant er petitienesr. If there is no amount awarded-
to the prevailing appellee er respendent as money
damages, then the appeiiate court may award, as part of
ité'judgment, each prevailing appellee er ééspendenf an
amount not to exceed ten times the total taxable costs
as damages againsﬁ such appellant e= pet{téenef.

-\ requeét for damages pursuant to this rule, or an
imposition of such:damages without request, shall not
authorize the appeiiate court to consider allegations
of error that have not been otherwise properly |

preserved or presented for appellate review.

- o
2 5a
|25

e
oo d
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Rule 182.(a) Judgment on Affirmance or Rendition. Whenever

the Sgpreme Couft shall affirm the jﬁdgmentugr-décree
of the trial‘court or the court of appeals, or proceeds
to modify the judgment and to render such judgment or
decree against the appellant in the court of appeals as
should have been rendered by the frial court or the
court of appeals, it shall render judgment against the
appellant and the sureties upon his supersedeas bond,
if_aqy,‘for the Qe;formance'of said judgmént or decree,

and shall make such dis

court shall deem proper p/l y;C‘O he
appellant or petitione; ” 11

or supersedeas bond, i,

taxed against him. (ﬁALL&A

(b) Damages for Delay

shall determine that ;

S

Wirirb=Qf~eTror-has bee;

sufficient cause, the
T

jur

Jjudgment, award each

, £
not to exceed ten per .
awarded to such resp(
petitioner. 1If theg
Prevailing responden qurt
may award, as part é : g
respondent an amount not to exceea LEN Casmwe  _. otal

taxable costs: as damages against such petitioner.
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Rule 182.(a) Judgment on Affirmance or Rendition. Whenever

| the Supreme Court shall affirm the indgmentugr-decree
of the trial court or the court of appeals, or proceeds
to modify the judgment and to render such judgment or
decree against the appellant in the court of appeals as
should havetbeen rendered by the trial court or the
court of appeals, it shell render judgment against the
appellant and the sureties upon his supersedeas bond,
if any, for the performance ‘of said Judgment or decree,
and shall make such dlspOSltlon of the costs as the

court shall deem proper, renderlng judgment agalnst the
appellant or petitioner and the suretles on his appeal
or supersedeas bond, if any, for such costs as are

taxed against him. : -

(b) Damages for Delay. Whenever the Supreme Court

shall determine that

wE-i-t-0f--error~has been taken for delay and without

sufficient cause, then the court may, as part of its

judgment, award each prevailing respondent an amount

not to exceed ten percent of the amount of damages

awarded to such respondent as damages against such

petitioner. If there is no amount awarded to the

prevailing respondent as money damages, then the court

may award, as part of its judgment, each prevailing

respondent an amount not to exceed ten times the total

taxable costs- as damages against such petitioner.

00000409



A_request for damages pursuant to this rule, or an

imposition of such damages without regquest, shall not

authorize the court to consider allegations of error

that have not been otherwise properly preserved or

presented for review.

¢GC00410



’Section Ten.

Rule 140. Direct Appeals.

(a)

(b)

Direct Appeals.

In compliance with section 22.001 (¢)

of the Government Code, the following.rules of proce-

dure for direct appeals to the Supreme Court are

promulgated.

In obedience to an act of the Regular Session of

the Fortv=eiaohth Tamimtan.._ : Feﬁruary 16,

1943, =2 @Mf@ g appeals in
ceftaiﬁ " — S to the Supreme
Court;, to prescribe rules
of proé C[mmf%r slaring an
emergen 6kﬂ40u4f¢ ithority of an
amendme, icle 5 of the
Constit; is promulgated:
In view§ :he Constitution
which c¢ ion of the
Supreme; '+ this court
undef tl above cited, ang
such.pré ' n under it, has
and wil} ver questions of
law onlg r 8 and 16 of
such Art

isdiction from
any court other than a district or county court.
An appeai to the Supreme Court direetiy frem such a

triel court may present oniy the eenstttuétenaizty or

uneenstttuétenaitty of 2 statute of £his Seate when 4&ke

00060411



Section Ten. Direct Appeals.

Rule 140. Direct Appeals. 1In compliance with section 22.001 (c)

(a)

(b)

of the Government Code,.the following.rules of proce-
éﬁre for direct appeals to the Supreme Court are
promuléated.

In obedience to an act of the Regular Session of
the Forty-eighth Legislature approved February 16,
1943, and entitled "an Act authorizing appeals in
ceitain cases direct from trial courts to the Supreme
Court; authorizing the Supreme Court to prescribe rules
of procedure for such appeals; and declaring an
emergency,"” which act was passed by authority of an
amendment known as section 3-b of Article 5 of the
Constitution, the follcwing.procedure is promulgated:
In view of section 3 of Article 5 of the Constitution
which confines the appellate jurisdiction of the .
Supreme Court to questioﬁs of law only, this court
under the present and later amendment, above cited, and
such present and any future:legislation under it, has
and will take appellate jurisdiction over questions of
law only, and in view of sections 3, 6, 8 and 16 of
such Article 5, will not take such jurisdiction from
any court other than a district or county court.
An appeal to the Supreme Cours direetiy £rem sueh a
trinl court may present onty +he c9nst§tatécnaiity or

uncenstitutionatity of a statute of this State when +he
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(b)

(c)

seme sheail have arisen by reasen of the order ef a

trial court granting es denying an interiecutory or
permanent injuncidiens

[When a trial court has granted or denied an

interlocutory or permanent injunction and its decision

is based on the grounds of the constitutionality or

unconstitutionality of any statute of this State, the

Supreme'Court shall have jurisdiction 'of a direct

appeal of the trial court's order when the appeal.

contests that court's holding regardfng the consti-

tutionality'or~unconStituﬁionality of the statute.]

Such appeal shall be in lieu of an appeal to the court
of appeals and shall be upon such question or questions
of law only7[.] eand a [A] statement of facts shall not

be brought up except to sueh [the] extent as may be [it

1s] necessary to show that the appellant . has an

interest in the subject matter of the appeal and +e
shew +he preef ceneeznéag the premuigatien ef any
adminisérative erder thats may be inveived 4in £he
appeai. If the ease invelves éhe determination °f»LEEE

Supreme Court would be required to determine] any

contested issue of facts even though the ecentesiead
evidence sheuid be adduced as +e censtitﬁtienaiéty or
unconstitutionaiity of a statute; or as +o the vatidisy
er invaiidity ef an administrative erders netthef +he
statute or statutes; above mentiened; ner these ruless

appiy7 and sueh an [in order to rule on the
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constitutionality of the statute in question as ruled

on by the trial court, the] appeal will be dismissed.

(d) Except where they are inconsistent with 4his ruiey the
ruies aggxerwhegigfégf"pfe:gribed%éqﬂénetanees of
appeal to ghe»geugt of eppeais shaii, insefar as they
S%C Zpriicabler apply to appeais to the Supreme @oust
pursuant ¢eo such eamendment +o 4he Constitution amd +he
ieg%gieﬁiqg thereandess

(d) IThe rules governing appeals to the courts of appeals

apply tq dirgct appeals to the Supreme Coﬁrt except

when inconsispent'with Section 22.001 of the Govérnment

Code and with this rule.]
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April 23, 1985

Mr. Tom B. Ramey, Jr.
P. 0. Box 8012

Tyler,

Texas 75711

RE: Adoption of F.R.A.P. 10
and F.R.A.P.11 in Texas

Dear Tom:

I have followed with intere
litigation costs and delay.
invitation to submit suggest

these problems.

The adoption

F.R.A.P.11
dollars ‘in

those

of rules similar to

very common situations

GRADY BARRETT
KIP MCKINNEY ESPY
GARY BUSHELL
OF COUNSEL

CORPUS CHRISTI OFFICE

1800 FIRST CITY. BANK TOWER
CORPUS CHRISTI, TEXAS 78477-0129
512-888-9261

st the efforts to curb
Today I am responding to your
ions that may aid in solving

F.R.A.P.10 and
(copies enclosed) would save countless hours and

court

reporters fail to transcribe the statement of facts for
timely filing in an appeal.

The federal

lawyers-control court
pay for

reporters,
extension.

I have been forced to file as man
extension in one state case.
invite writs of mandamus.
the reason for the expense

lawyer

preparing affidavits

f
system recognizes
reporters.,

time expended in

nor the delay,

uncertainty of an extension.

I am taking the 1libert
only with you as President of
well with some members

Rules of Appellate Procedure.

that

courts~-not
Clients there no longex
interviewing
and filing motions for

court

y as five motions for
I have had appellate courts
The client could not understand
much 1less the

y of sharing these thoughts not
the State Bar of Texas, but as
of the Committee on Proposed Uniform
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Mr. Tom B. Ramey, Jr.
April 23, 1985 MATTHEWS & BRANSCOMB
page 2 ATTORNEYS AT Law

They are Proposals that would Seem appropriate for
civil rules +to be Promulgated by the Supreme Court
regardless of what the legislature may do with the criminal

Cordially,

\V;’M
F. W. Baker

FWB:bv
6FWBaak

cc: Hon. Clarence a. Guittard
Hon. Sam Houston Clinton
Hon. James Wallace
Hon. Shirley Butts (;L¢&ﬁh\
Mr. Hubert Green

Mr. Luke Soules ’
Mr. Ed Coultas

6000415



FIFTH CIRCUIT FRAP 10

which appellant was convicted; the date and
terms of sentence.

Concise statement of the question or ques-
tions involved on the appeal, with a showing
that such question or questions are not frivo-
lous. Counsel shall set forth sufficient facts
to give the essential background and the
manner in which the question or gquestions
arose in the trial court.

Certificate by counsel, or by appellant if
acting pro se, that the appeal is not taken
Jor delay. '

Factual showing setting forth the follow-
ing factors as to appellant with particulari-
ty:

nature and circumstances of offense
charged,

weight of evidence,

Jamily ties,

employment,

Sfinancial resources,

character and mental condition,

length of residence in the community,
record of conviction, )

record of appearances or flight,

danger to any other person or the com-
munity,

such other matters as may be deemed
pertinent.

A copy of the district court’s order denying
bail, containing the written reasons Jor deni-
al, shall be appended to the application. If
the movant questions the Jactual basis of the
order, a transcript of the proceedings had on
the motion for bail made in the district
court shall be lodged with this Court. If the
morant is unable to obtain a transcript of
these Proceedings, he shall state in an affida-

vt the reasons why he has mot obtained a
transeript,

If the transcript is not lodged with the
motion, the movant shall also attach to this
Motion a certificate of the court reporter
'fniying that the tranmscript has been or-
dered and that satisfactory financial ar-
rangements have been made to pay for it
fogether with the estimated date of comple-
tion of the transcript.

The government shall file a written re-
sponse to all motions for bail pending ap-

- peal within 7 days after service thereof

Also, upon receipt of the application Jor
bail, the Clerk shall request that the Cleri of
the District Court obtain from the probation

. officer a copy of the presentence report, if

one ts available, and it shall be attached to
the application for bail. The report shall
not, however, be disclosed to the applicant.
See Rule 32(c)(3) Fed.R.Crim.Proc.

THE RECORD ON APPEAL
FRAP 10.

(a) Composition of the Record on Appeal.
The original papers and exhibits filed in the
district court, the transeript of proceedings, if
any, and a certified copy of the docket entries
prepared by the clerk of the district court shall
constitute the record on appeal in all cases.

+ (b) The Transcript of Proceedings; Duty

" of Appellant to Order; Notice to Appellee if

Partial Transcript Is Ordered.

(1) Within 10 days after filing the notice
of appeal the appellant shall order from the
reporter a transcript of such parts of the
proceedings not zlready on file as he deems
necessary, subject to local rules of the
courts of appeals. The order shall be in
writing and within the same period a copy
shall be filed with the clerk of the district
court. If funding is to come from the Unit-
ed States under the Criminal Justice Act, the
order shall so state. If no such parts of the
proceedings are to be ordered, within the
same period the appellant shall file a certifi-
cate'to that effect.

(2) If the- appellant intends to urge an
appeal that a finding or conclusion is unsup-
ported by the evidence or is contrary to the

~evidence, he shall include in the record a
transcript of all evidence relevant to such
finding or conclusion. :

(3) Unless the entire transeript is to be
included the appellant shall, within the 10
days time provided in (b)1) of this Rule 10,
file a statement of the issues he intends to
present on the appeal and shall serve on the
appellee a copy of the order or certificate
and of the statement. If the appellee deems
a transcript of other parts of the proceed-
ings to be necessary, he shall, within 10 days

605
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FRAP 11

court of appeals such parts of the original
record as any party shall designate. '
(As amended Apr. 30, 1979, eff. Aug. 1, 1979)

Loc. R. 11

11.1. Duties of Court Reporters—Exten-
sions of Time. The court reporter shall, in
all cases in which transcripts are ordered,
Jurnish the following information, on a
Jorm to be prescribed by the Clerk of the
Court:

acknowledge receipt of the order Jor the
transcript,

the date of receipt of the order Jor the

transcript,

whether adequate Sinancial ar}ange-.
ments under CJA or otherwise, have been .

made,
the number of trial or hearing days in-
volved in the transcript, and an estimate
of the number of pages, .
the estimated date on which the tran-
script is to be completed, '

a certificate that he or she expects to file
the trial transeript with the District Court -

Clerk within the time estimated,

A request by a court reporter for enlarge-
ment of the time for filing the transcript
beyond the 30 day period Sfixed by FRAP 11(b)
shall be filed with the Clerk and shall specify
in detail (a) the amount of work that has
been accomplished on the transcript, (b) a
list of all outstanding transcripts due to this
and other courts, including the due dates of
Jiling, and (c) verification that the request
has been brought to the attention of, and
approved by, the district judge who tried the
case.

[1.0.P.~The monitoring of all outstand-
ing_transcripts, and the problems of delay
in filing, will be done by the Clerk. Coun-
sel will be kept informed when extensions
of time are allowed on requests made by
the court reporters.

On October 11, 1982 the Fifth Circuit
Judicial Council adopted a resolution re-
quiring each district court in the Fifth Cir.
cuit to develop a court reporter manage-
ment plan that will provide for the day-to-
day management and supervision of an ef-
ficient court reporting service within the
district court. The plan is to provide for
the supervision of court reporters in their
relations with litigants as specified in the

608
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Court Reporter Act, including fees charged
for transcripts, adherence to transcript
format prescriptions and delivery sched-

. ules. The plan must also provide that su.

pervision be exercised by a judge of the
_court, the clerk of court, or some other

1 person designated by the Court.]

11.2.  Duty of the Clerk. It is the responsi-
bility of the Clerk of the District Court to
determine when the record on appeal is com-
plete for purposes of the appeal. Unless the
record on appeal can be transmitted to this
Court within 15 days Jrom the filing of the
notice of appeal or 15 days after the filing of
the transcript of tria] proceedings if one has
been ordered, whichever is later, the Clerk of
the District Court shall advise the Clerk of
this Court of the reasons Jor delay and re-
quest an enlarged date for the filing thereof.

DOCKETING THE APPEAL; FILING
- OF THE RECORD

FRAP 12.

(a) Docketing the Appeal. Upon receipt of
the copy of the notice of appeal and of the
docket entries, transmitted by the clerk of the
district court pursuant to Rule 3(d), the clerk
of the court of appeals shall thereupon enter
the appeal upon the docket. An appeal shall
be docketed under the title given to the action
in the district court, with the appellant identi-
fied as such, but if such title does not contain
the name of the appellant, his name, identified
as appellant, shall be added to the title.

(b) Filing the Record. Partial Record, or
Certificate. Upon receipt of the record trans-
mitted pursuant to Rule 11(b), or the partial
record transmitted pursuant to Rule 1), (),
or (g), or the clerk’s certificate under Rule
11(c), the clerk of the court of appeals shall file
it and shall immediately give notice to a]l par-

ties of the date on which it was filed.

(¢) [Dismissal for Failure of Appellant to
Cause Timely Transmission or to Docket Ap-
peal.] [Abrogated]

(As amended Apr. 1, 1979, eff. Aug. 1, 1979)

REVIEW OF DECISIONS OF THE
TAX COURT

FRAP 13.

(a) How Obtained; Time for Filing Notice
of Appeal. Review of a decision of the United
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of such defect by the exercise of reasonable
diligence? .

Answer: “We do” cr “We do not”

Answer: We do

The evidence revealed that when the Bains
moved into the house they noticed a bulge
under one window, a crack in the kitchen
wall, and a sticking door. Within six or
seven months after occupying the house,
they noticed a foundation crack near the
patio. Karen Bain testified that during the
spring or summer of 1977 she was told
there might be a slab problem with the
house.

The Bains presented some evidence to the
contrary. They consulted with a foundation
expert in April, 1978, who informed them
that there was not a substantial foundation
defect. Also, they argue the flaws in the
house could have been indicative of prob-
lems other than a foundation defect, such
as ordinary subsidence problems common to
the Houston area, or the effects of age,
dampness and weathering on a 20-year-old
house.

On appeal, the Bains asserted that the
jury finding that they were on constructive
notice of the foundation defect was against
the great weight and preponderance of the
evidence, The court of appeals reversed the
trial court’s judgment and remanded the
cause, holding the flaws and evidence of de-
fects in the house “do not point unerringly
to a substantial foundation defect.” This is
not the correct standard of review for a
challenge to the sufficiency of the evidence.

When reviewing a jury verdict to deter-
mine the factual sufficiency of the evidence,
the court of appeals must consider and
weigh all the evidence, and should set aside
the verdict only if it is so contrary to the
overwhelming weight of the evidence as to
be clearly wrong and unjust. Dyson v. Olin
Corp., 692 S. W, 2d 456, 457 (Tex. 1985); In

Re King's Estate, 150 Tex. 662, 664-65, 244

S.W.2d 660,661 (1951).

The court of appeals imposed a different
standard—that the evidence supporting the
jury’s finding must point “unerringly” to
the conclusion found by the jury. The court
also held the evidence was “much too slight
and indefinite” to support the jury verdict.
The jury’s task is to decide a fact issue
based on the preponderance of the evidence.
We hold that the court of appeals has de-
cided this case under an inappropriate stan-
dard of law. There is some evidence to sup-
port the jury verdict. Therefore, we reverse
the judgment of the court of appeals and
remand the cause to that court to consider
the insufficiency points of error under the
proper test.
19é)GPINION DELIVERED: February 12,

. it
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Original Habeas Corpus Proceeding.

Writ of habeas corpus granted December
30, 1985 and the cause submitted on January
15, 1986.

Relator is remanded to the custody of the
Sheriff of Nueces County, Texas, (Opinion
by Justice Kilgarlin.)

For Relator: Thomas G., White, Corpus
Christi, Texas.

‘For Respondent: Larry Ludka and Tom’

......

Hector Sanchez, official court reporter
for the 103rd Judicial Distiret Court of
Cameron County, was held in contempt by
the Court of Appeals for the Thirteenth Su-
preme Judicial District for failing to file, as
ordered, a statement of facts in a cause on
appeal in that court. His punishment was a
$500 fine and thirty days in jail, and he was

Sanchez has sought a writ of habeas cor-
pus from this court, asserting four reasons-
why his restraint is unlawful. Pending dis-
position of this case, we released Sanchez
from the Nueces County jail upon his post-
ing a proper bond as ordered by this court.
Now, having concluded that the order of the
court of appeals holding Sanchez in con-
tempt was proper, we deny the writ of
habeas corpus and order Sanchez remanded
to the custody of the Nueces County Sheriff.

The underlying cause in the court of ap-
peals is Lee Ross Puckett v. Grizzard Sales,
Inc. The record on appeal was due October
11, 1985, Sanchez received a request for the
statement of facts on October 3, 1985, and
signed an affidavit in support of Puckett’s
mbtion to extend the time for filing the
record on appeal. Sanchez’s affidavit stated
“[tThe Statement of Facts can be prepared
by December 11, 1985.” In that affidavit,
Sanchez estimated that the statement of
facts would be 350 pages in length. The
court of appeals, in an order dated Novem-
ber 14, 1985, extended the time for filing
the record but specifically ordered Sanchez
to prepare and file the statement of facts by

"December 11, 1985. A copy of the order was

received by Sanchez on November 19, 1985.

Sanchez was already under order to pre-
pare and file a statement of facts in a crimi-
nal case on appeal in the same court. In
that case, Domingo Gonzalez, Jr, v. The
State of Texas, a statement of facts had
been requested from Sanchez on October 10,
1984. The court of appeals ordered San-
chez to complete and file the statement of
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facts in Gonzalez by August 30, 1985. That
statement of facts was not timely filed, and,
after two hearings on contempt, Sanchez
was incarcerated in the Nueces County jail
on November 26, 1985.1

Sanchez did not file a statement of facts
in Puckett by December 11, 1985, Accord-
ingly, on December 12, 1985, the court of
appeals ordered Sanchez to appear on De-
cember 23, 1985 and show cause why he
should not be held in contempt for failing
to file the statement of facts in Puckett by
the date crdered. Sanchez, still in the Nue-
ces County jail as a result of the contempt
holding in Gon:alez, was promptly served
with that show cause order.

The attorney for Sanchez in this habeas
corpus proceeding was also his attorney in
the last Gonzalez contempt hearing, Novem-
ber 7, 1985.2 On December 4, 1985, the at-
terney, Thomas G. White, who serves with-
out ccmpensation by appointment from the
court of appeals, met with Sanchez in the
Nueces County jail. White discussed San-
chez’s needs for securing his court reporting
equipment, notes, and other matters neces-
sary for the preparation of the statement
of facts in Puckett. . )

White concedes. in argument before this
court that Sanchez did not attempt to obtain
his notes and equipment until December 15,
1985, because he was under the mistaken
belief that he would be released from the
Nueces County jail on the basis of two for
one credit. Sanchez’s testimony admits much

the same, except he places the date as De- -

cember 13, 1985. Upon realizing his mis-

take, Sanchez testified that he requested the -

equipment be delivered to him. However, he
received notes from another case, rather
than notes from Puckett.

In any €vent, from about December 15,
1985 until the hearing on contempt on De-
cember 23, 1985, Sanchez still had not com-
pleted the statement of facts in Puckett.
Moreover, in addition to Puckett, Sanchez
owed statements of fact in at least six
criminal appeals and two civil appeals in
the Ccrpus Christi court. The records of
that court reflect that it became necessary
on December 31, 1985 for the court, on its
own motion, to extend the filing of the state-
ments of facts in those other eight cases
and in Puckett until further order. By De-
cember 31, 1985, Sanchez had completed
and filed the statement of facts in Gonzalez.

Sanchez’s four grounds for habeas corpus

1For an explanation of facts and proceedings in
that cause, see In Re Hector Sanchez, 698 S. W. 2d
462 (Tex. App.~~Corpus Christi 1985).

2Sanchez remained out of jail on bond in Gonzalez,
from November 7, 1985 until November 26, 1985 while
seeking habeas corpus relief from the Court of Crimi-
nal Appeals, which was denied.
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relief are: (1) he was not granted a ten-day
delay of the contempt hearing as requested
in a motion for continuance; (2) because he
was in jail as a result of the Gonzalez con-
tempt, and without equipment and coopera-
tion from the Nueces County Sheriff’s Of-
fice, there was impossibility of compliance
with the November 14, 1985 order; (3) if
he were sentenced for contempt in each of
the additional cases in which he owed state-
ments of facts, his punishment could exceed
six months, entitling him to a jury trial,
and thus it was error to overrule his motion
to consolidate all causes in which statements
of facts were due; and (4) civil contempt
(the coercive aspect of the order) and
criminal contempt (the thirty days confine-
ment and $500 fine punishment aspect) can-
not be combined in the same order of con-
tempt.

The last two contentions do not require
much discussion. It is ‘true that the United
States Supreme Court has said that where a
court may impose a sentence in excess of
six months, a contemner may not be denied a
right of trial by jury. Bloom v. Illinois, 391
U.S. 194, 198-202 (1967). It is also true that
even when offenses are separate and the
sentence for each contempt is less than six
months, the contemner is nevertheless en-
titled to a trial by jury if the offenses are
aggregated to run consecutively, so as to
result in punishment exceeding six months.
Ex Parte McNemee, 605 S. W. 2d 353, 356
(Tex. Civ. App.~—El Paso 1980, habeas
granted).

However, Sanchez asks us to assume that
he will fail to timely file the statements of
facts in the eight additional cases; that this
will result in a show cause order from the
court of appeals; that this will next resuit
in a holding of contempt; that this will fur-
ther result in punishment for each separate
offense; and, that such combined punish-
ment will exceed a total of six months con-
finement. We cannot possibly make all of
these cssumptions, nor could the court of
appeals in passing upon Sanchez's motion

_for consolidation of all of the various causes.

There was no error in the court of appeals
cverruling the motion to consolidate causes.

As to combining criminal contempt and
civil contempt (punishment and coercion)
into one order, Sanchez cites no cases.
Mcreover, Sanchez offers no policy argu-
ment as to why the two types of contempt
should not be combined in the same order
and we can think of no reason why the or-
ders should be separate. Separate orders
would only tend to confuse jailers. A judg-
ment combining punishment and coercion
was found not to be in violation of a prede-
cessor contempt statute. Ex parte Klugs-
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berg, 126 Tex. 225, 229, 87 8. W. 2d 465, 468
(1935). The enactment of Tex. Rev. Civ.
Stat. Ann. art. 1911a3 does not change the
permissiveness of incorporating the two
forms of contempt into one order.

In respect to Sanchez’s continuance argu-
ment, all parties agree that attorney White
was informally advised four days prior to
the December 23 contempt hearing that he
would again represent Sanchez. However,
the order appointing White to represent
Sanchez was not signed until the date of the

hearing. Arguing that a continuance should

have been granted, Sanchez cites Tex. Code
Crim. Proc. art. 26.04(b), which states: “The
appointed counse] is entitled to ten days to
prepare for trial, but may waive the time
by written notice, signed by the counsel
and the accused.”

We recognize that contempt proceedings
are quasi-criminal in nature. £z Parte Card-
well, 416 S. W, 2d 382, 384 (Tex. 1967).
Further, we acknowledge that proceedings
in contempt cases should conform as nearly
as practicable to those in criminal cases.
Ex Parte Scott, 133 Tex. 1, 10, 123 S. W. 2d
306, 311 (1939). It is because of our eager-
ness to guarantee that Sanchez’s rights of
due process be protected and that he not be
deprived of his liberty except by due course
of law that we do not consider as waiver of
this point that the motion for continuance
was orally made and was unsworn. It is set
out in the statement of facts of the contempt
hearing.

It is now settled law in this state that if
a contemner requests, he is entitled to be
represented by counsel in a contempt pro-
ceeding. Ex Parte Hiestcr, 572 S. W. 2d 300,
302 (1978). However, it is a unique situation
that would allow the appointment of counsel
for a court reporter, whom we would ordi-
narily assume to have sufficient funds to
retain an attorney. Nevertheless, upon San-
chez’s request, the Corpus Christi Court of
Appeals appointed counsel, and that counsel
was entitled to a reasonable time to prepare
his defense of Sanchez. We concede, as did
the United States Supreme Court in Ungar
v. Sarafite, 376 U.S. 575, 589 (1964), that
the right to counsel can be rendered an
empty formality if counsel is denied a jus-
tifiable request for delay. But, as the Su-
preme Court said in that case, *[t]he answer
[to whether the case should be delayed]
must be found in the circumstances present
in every case, particularly in the reasons
presented to the trial judge at the time the
request is denied.” Id.

The sole reason given by White to the
court of appeals in support of his motion

Now Tex. Gov't Code Ann, § 21.001.
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for continuance was so that he could secure
witncsses who would testify in support of the
impossibility of compliance defense. He iden-
tified those witnesses as jail personnel and
the person who furnished the wrong notes
and diskettes to Sanchez. :

Under the rule announced in Ungar »
Sarafite, and in consideration of the cir-
cumstances of this case, we cqnclude attor-
ney White had adequate time to prepare
for the contempt hearing. The hearing on
centempt in Gonzale: was already completed
when White counseled Sanchez in the N ueces
County jail on December 4, 1985 about com-
pleting the Puckett statement’of facts, White
admits that he was informally told on De-
cember 19, 1985 that he would again be
Sanchez's counsel. He came to court armed
with 2 written motion for consclidation. Jail
personnel who could testify as to any re-
strictions placed upon Sanchez’s use of his
equipment and preparation of the statement
of facts were readily available for subpoena
in the same courthouse complex in which the
contempt hearing was held. Sanchez’s tes-
timony as to receiving the wrong notes and
diskettes was not disputed. The other rel-
evant facts of the impossibility defense were
likewise not disputed, only the legal con-
clusions to drawn therefrom.

We hold that the time requirements of the -
Code of Criminal Procedure are not hard
and fast rules to be adopted in contempt
cases insofar as motions for continuance
are concerned. Rather, due process requires
only that the judge consider the reasons
given for delay in context with the circum-
stances of the particular case. Sanchez’s
rights to due process were protected. The
ingenuity of attorney White and the able
defense he rendered is apparent from the
record. Minimally, White had four days to
prepare a defense. Based on the grounds as-
serted in his motion for continuance, that
was adequate. The motion for continuance
was properly denied.

Finally, we turn to the impossibility of
ccmpliance argument. Sanchez testified that
the sheriff’s office would only allow him to
work in preparation of the Puckett record
from 7 o'clock a.m. until 3 o'clock p.m. (but
not during two meal breaks and two roll call
breaks). He also testified as to his having
received the wrong notes on Puckett. He
further testified that he needed to compare
his notes with certain records of the District
Clerk of Cameron County. None of this was
disputed. What is in dispute is whether San-
chez voluntarily put himself in a position
where it would be impossible for him to com-
ply with the court order.

In this regard, it will be noted that San-
chez knew on November 19, 1985 that he

00000420



218

was under order to have the statement of
facts prepared and filed by December 11,
1985. Sanchez admitted that the preparation
of the Puckett statement of facts would con-
sume no more than thirty hours. While it is
true that the court had ordered Sanchez to
simultaneously prepare the Puckett state-
ment of facts and the Gonzalez statement of
facts, the testimony reveals that Sanchez
undertook to do much of the legal prepara-
tion and leg work for the Gonzalez habeas
corpus petition, rather than prepare the
Puckett statement of facts.

Certainly until his incarceration on No-
vember 26, 1985, Sanchez was free to work
on the Puckett statement of facts. All parties
concede that after his incarceration, the
sheriff’s office, at least as early as Decem-
ber 4, 1985, made it possible for Sanchez to
work on the Puckett statement of facts. That
he elected not to do so until about December

15, 1985 was a decision that Sanchez volun- -

tarily made. Thus, his impossibility of com-
pliance defense must fall. As we said in
Ez Parte Helms, 152 Tex, 480, 482, 259 S.
W, 2d 184, 186 (1953), it is only involuntary
inability to perform a judgment or comply
with a court’s order that is a good defense
in a contempt proceeding. :

The requested habeas corpus relief by
Hector Sanchez is denied. He is ordered
remanded to the custody of the.sheriff of
Nueces County to comply with the order of
contempt of the court of appeals.

WILLIAM W, KILGARLIN
Justice
OPINION DELIVERED: February 12,
1986.

RAILROAD COMMISSION OF TEXAS
vs8. COMMON CARRIER MOTOR FREIGHT
ASSOCIATION, INC. ET AL.

No. C-4883

From Tarrant County. Third District.

Opinion of CA, 699 S. W. 24 291.

Under the provisions of Rule 483,
T.R.C.P., the application for writ of error
is granted and without hearing oral argu-
ment the judgment of the court of appeals is
reversed and the cause is dismissed and the
order of the Railroad Commission is final.
(Per Curiam Opinion.)

For Petitioner: Jim Mattox, Attorney
General, Stephen J. Davis, Assistant Attor-
ney General, Austin, Texas.

For Respondents: Brooks and Brooks,
Barry Brooks, Dallas, Texas. Robinson,
Felts, Starnes, Angenend and Mashburn,
John R. Whisenhunt, Phillip Robinson and
Mert Starnes, Austin, Texas. Jerry Prest-
ridge, Austin, Texas.

THE TEXAS SUPREME COURT JOURNAL

Vol. 29

PER CURIAM

This case involves an appeal by the Com-
mon Carrier Motor Freight Association,
Inc. and its members from an order ¢f the
Texas Railroad Commission relating to line-
haul rates and minimum charges. The ques-
tion before us is whether the Association’s
appeal from the Commission’s final order
was timely filed in the District Court of
Travis County. We hold that it was not
and, without hearing oral argument, re-
verse the judgment of the court of appeals
and dismiss the cause. Tex. R. Civ. P. 483.

The Railroad Commission issued its final
order regarding the requested rate increase
on September 20, 1982. The Commission's
order stated that “an imminent peril to the
public welfare requires that this order have
immediate effect” and that the “order shall
be final and appealable on the date issued.”
Section 19(b) of the Administrative Proce-

‘dure and Texas Register Act (TEX. REV.

CIV. STAT. ANN. art 6252-13a) ‘requires
that proceedings for review of an agency
order be instituted by filing a petition with-
in 30 days after the decision complained of
is final and appealable. Under the Com-
mission’s final order, then, the Association
was required to file its appeal to the Dis-
trict Court of Travis County by October
20, 1982. The appeal was not filed until
November 24, 1982, some 35 days after the
required time. '

The Association contends that the time
for filing its appeal was tolled by its mo-
tion for rehearing to the Commission’s final
order, which was not overruled until No-
vember 1, 1982. Generally, a motion for re-
hearing to the appropriate agency is a pre-
requisite to a judicial appeal. A.P.T.R.A.
§ 13(a)(e). However, § 16(c) of the Act
specifically provides that if an agency finds
the existence of an imminent peril to the
public health, safety, or welfare and notes
that finding on its final order, a motion for
rehearing is not required. The Association
acknowledges § 16(c) but contends that
this provision merely relieves them of the
necessity of filing a motion for rehearing,
it does not prevent them from doing so if
they so choose.

Clearly, the purpose of the “imminent
peril” clause is to shorten the time frame
for the appellate process to preserve the
public health, safety, or welfare. Were we
to allow a prospective appellant to unilater-
ally lengthen that process, the “imminent
peril” clause would be rendered virtually
meaningless. We therefore hold that when
a regulatory agency designates a final
order as constituting an imminent peril to _
the public, a party wishing to contest that
order must file an appeal to the district
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SOULES, REED & BUTTS

800 MILAM BUILDING - EAST TRAVIS AT SOLEDAD
SAN ANTONIQO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KE{TH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINCER (512) 224-7073

PETER F. CAZDA

REBA BENNETT KENNEDY
DONALD J. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L. SCOTT, IR.

DAVID K. SERCI

SUSAN C. SHANK ’
LUTHER H. SOULES (il ‘May 26, 1987
W. W. TORREY

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480

Corpus Christi, TX 78403

RE: COAJ Proposals
TRAP 54 (a)

Dear Rusty:

The Committee on Administration of Justice met on May 16, 1987.
I have enclosed a draft of a proposed rule amendment that they
approved that falls 'within your subcommittee, and will be -
including same in our June agenda.

This draft is included for your information only, and no further
drafting is required unless you feel it is necessary.

Very truly

. SOULES III

LHSIII/tat
encl/as
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Texas Rules of Appellate Procedure
Rule 54. .Time to File Record
(a) In Civil Cases -~ Ordinary Timetable. The transcript

and statement of facts, if any, shall be filed in the appellate

court within sixty days after the judgment is signed, or, if a

timely motion-for new trial or to modify the judgment Has been

filed by any party, within one hundred [twenty] days after the

judgment is signed. If a writ nf ~=—- d to

the court of appeals the re¢
days after perfection of thé
either the transcript or the
time shall not affect the ju
be ground for dismissing the
appeaied from, disregaging ma
presumptions against the appe
court's own motion, as the cot
shall have no authority to coﬁ

statement of facts, except as
(b) (no change)

(¢c) (nd change)
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5-¢7
Texas Rules of Appellate Procedure
Rule 54, -Time to File Record
(a) In Civil Cases —- Ordinary Timetable. The transcript

and statement of facts, if any, shall be filed in the appgllate
court within sixty days after the judgment is signed, or, if a
timely motiom-for new trial or to modify the judgment'has been
filed by any party, within one hundred [twentv] days after the
judgment is signed. If a writ of error hgs.been perfected to
the court of appeals the record shall be filed within sixty
days after perfection of the Qrit of error. Failﬁre to file
either the transcript or the statement of facts within such
time shall not affect the jurisdiction of the court, but shall
be ground for dismissing the appeal, affirming the'judgment
appeaied from, disregaging materials filed, or applying
presumptions against the appellant, either on appeal or on the
court's own motion, as the court shall determine. The court
shall have no authority to consider a late filed transcript or

statement of facts, except as permitted:.by this rule.
(b) (no change)

(¢c) (nd change)
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STANDING SUBCOMMITTEE ON RULES 523-591

Chairperson: Anthony J. Sadberry

Members:

Sullivan, King & Sabom
5008 Woodway

Suite 300

Houston, Texas 77056
(713) 871-1185

Charles Morris

Morris, Craven & Sulak
600 Congress Avenue

Suite 2350

Austin, Texas 78701-3234
(512) 478-9535

John M. 0'Quinn

O'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston, Texas 77002
(713) 223-1000

J. Hadley Edgar .
Texas Tech University
School of Law
Lubbock, Texas 79409
(806) 742-3791

Sam Sparks (San Angelo)

P.0. Drawer 1271

San Angelo, Texas 76902-1271
(915) 653-6866

Orville C. Walker

St. Mary's University School of Law
One Camino Santa Maria

San Antonio, Texas 78284

(512) 436-3308)

Tom L. Ragland

Clark, Gorin, Ragland & Mangrum
P.0O. Box 329

Waco, Texas 76703

(817) 752~9267
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SurLLivan, KIiNG & SAaBOM
A PROFESSIONAL CORPORATION
CHARLES J. SULLIVAN ATTORNEYS AT LAW MAILING ADDRESS:
:OHN J. KING 5008 WOODWAY PosST OFFICE Box 2482
Mc:ze]:;r : ::52:4 H T HOUSTON, TEXAS 77252
: OUSTON EXAS 770586
ANTHONY J, SADBERRY ’ TELECOPIER (713) 9601741

DOUGLAS R. DRUCKER <7 -
PAUL R. DUPLECHAIN® (713) 871-u85
MELINDA WINN B

JAMES T. MAHONEY

MARGARET ANN KICKLER March 9, 1987
PHILLIP R. LIVINGSTON

SUZANNE K. O'MALEY FiLe No

“BOARD CERTIFIED - COMMERCIAL REAL TSTATE LAW
TEXAS BOARD OF LEGAL SSECIALIZATION

Honorable Luther H. Soules, IIl, Esq.

Chairman, Supreme Court Advisory Committee
SOULES & REED

800 Milam Building

East Travis At Sdedad

San Antonio, Texas 78205

Dear Luke:

This is a report of the Standing Subcommittee on Rules 523-591 which
responds to your referral of certain matters to our subcommittee for study per your
letters dated February 9, 1987. '

_ This report is an informal one due to the fact of our not having a
subcommittee meeting at which a quarum was present. The material was distributed to
our membership and we received a letter from John O'Quinn which was supportive of the
recommendations of Judge Faye Murphree with respect to the proposed amendments to
Rules 216, 544, 739 and 744.

Also, at our meeting last Saturday, Mr. Sam Sparks of San Angelo and I were
present and discussed these matters. The two of us also agreed with Judge Murphree's
recommendations. -

Therefore, we informally add our recommendations to Judge Murphree's
proposals subject to any views of the members of this subcommittee to the contrary and,
of course, pending full deliberation by the committee;

: With respect to Judge David Cave's observations concerning to Rule 591,
which are contained in his letter to the Supreme Court of Texas dated January 29, 1987,
unless we are overlooking something, it appears that the Rule in question is not Rule 591,
but instead should be Rule 592. Rule 592 is outside the purview of our subcommittee and
should be referred to the appropriate subcommittee for study and recommendation.
Accordingly, we believe it would not be appropriate for our subcommittee to express any
views, informal or otherwise, with respect to Judge Cave's observations.

Please let me know if you have any comments with respect to this report.
With best regards, I remain
Your sincerely,

Anthony J. Sadberry
00C60425



Honorable Luther H. Soules, III, Esq.
March 9, 1987
Page 2

ce: Subcommittee Members

Mr. Charles Morris

Mr. John M. O'Quinn
Professor J. Adley Edgar
Mr. Sam Sparks

Professor Orville C. Walker
Mr. Tom L. Ragland

:010
Soules

lo-%71

00000426



jajﬁuzﬁgzdﬁlg,%Qfocf ’Ingbék_

SULLIVAN, KING & SaBOM Q/y@.oé’&‘/

. A PROFESSIONAL CORPORATION
CHARLES J. SULLIVAN ATTORNEYS AT LAW MaAILING ADDRESS:

JOHN J. KING

ROBERT 1. SABOM 5005 WOODWAY POST OFFICE Box 2482

WILLIAM F HousToN, TExas 77252
T MENRI

ANTHONY J, SADBERRY HousTonw, TExas 77056 T

DOUGLAS R. DRUCKER 713y s71-u8E ELECOPIER (713) 960-1741

PAUL R. DUPLECHAIN®

MELINDA WINN

JAMES T MAMONEY

MARGARET ANN KICKLER May 28, 1987

PHILLIP R, LIVINGSTON

SUZANNE K. O'MALEY F N
ILE NoO.:

*S0ARD CERTIFIED - COMMERCIAL REAL ESTATE LAW

TEXAS B0ARD OF LEGAL SPECIALIZATION

Federal Express

Luther H. Soules, III, Esq.
SOULES, REED & BUTTS
800 Milam Building

East Travis at Soledad
San Antonio, Texas 78205

Re: Standing' SubCommittee on Rules 523-591, Supreme Court Advisory
Committee:

Dear Luke:

) This letter acknowledges receipt of your letter dated May 14, 1987
accompanied by a copy of your letter dated May 13, 1987 in connection with proposed new
Rule 574A.

I have circulated copies of this material to the members of this
subcommittee and have also contacted their respective offices by telephone. I have
received a letter from John O'Quinn in support of the proposal, and I have received no
negative responses from members of the subecommittee. In order that it may be docketed
on the agenda of the full committee, I am passing on this preliminary report of the
subcommittee saying that no opposition to the proposed new rule has been expressed.

Professor Edgar's subcommittee has also- addressed this matter concerning
the repeal of Rule 264, and, based on my conversation with him, I believe you should
receive (or have already received) his letter on the matter. However, he does not oppose
this method of solving the problem and as well suggests the possibility of reinstating Rule
264, together with other possible solutions.

I look forward to seeking you soon.

Yours sincerely,

SULLIVAN, KING & SABOM, P.C.

By:g‘ﬁ

Anthony J. Sadberry

0060004277
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Luther H, Soules, HI, Esq.

May 28, 1987
Page 2

ce: Mr. Charles Morris
Morris, Craven & Sulak
600 Congress Avenue
Suite 2350 .
Austin, Texas 78701-3234

Mr. John M. O'Quinn
O'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston, Texas 77002

Professor J. Hadley Edgar
Texas Tech University
School of Law

Lubbock, Texas 790409

Mr. Sam Sparks
P. O. Drawer 1271
San Angelo, Texas 76902-1271

Professor Orville C. Walker 4
St. Mary's University School at Law
One Camino Santa Maria

San Antonio, Texas 78284

Mr. Tom L. Ragland

Clark, Gorin, Ragland & Mangrum -
P. O.Box 329 ’
Waco, Texas 76703
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Rule 544. Jury Trial Demanded

Either party shall be entitled to-a trial by jury. $he
party desiring a jury shall before the case is called fbr trial

ol
[not less than tree davy¢ in advance of the date set fbr trial

of the cause,] make a demand for a jury, and also deppsit a

Aide
jury fee of tgree dollars, which shall be noted on the docket; .

and the case shall be set down as a’jury case. ‘ /
- i/

: : /
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Texas Rules of Civil Prgced e (Murphree)
Rule 544, Jury'Trial Demép%ed

Either party shall ﬁé entitled to a trial by Jjury. The
party desiting a jury shaﬂf before the case is called for trial
make a demand for a jury; \Xd also deposit a jury fee of three

[five] dcllars, which shfll be noted on the docket, and the case

shall be set down as a jury case.

00£60430
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Justices of the Peace and Constables Association of Texas

JUDGE JAMES W. DINKINS
PRESIDENT

Monjgommry County Courihouse
Contoe, Texas 77301

February 9, 1987

OFFICIRS Honorable James Wallace

Noat dasss w.owucns  ASsociate Justice

Cansos. leuce The Supreme Court of Texas

SECRETARY.TREASURER P,0. Box 12248

cmn:l::-m Austin, Texas 78711

1ST VICE PRESIDENT , . '
cm'::lmuoo. Re: Amendments to Texas Rules of Court, Numbers 544, 739, 742
pne " (relating to Justice of the Peace Courts) and 216 (relating
2UD VICE PRESIDENT to County and District Courts)

mua'::nu

3RD VICE PRESIDENT Dear Sir:

Famadenc, leuas .

NOGE ADVOCATE Thank you for your help concerning the above referenced amendments.

JUoS¢ Loow wussans  The promptness with which' you and your staff work took me by surprise
‘ and is very impressive. .

mu'muoun
COMITANS ) -
These amendments were unanimously approved by the Board of our
CHAPLAIN . state association, upon recommendation from our legislative committee.
JOGE MITCH SuaMauROsR .
nona, leacs

P The impetus in seeking these amendments is the scheduling problems
DARD OF DIECTORS , .
MEDTE PAST PaesioénT — “created for our dockets when the defendant comes in the day the case
- SOMITAMS A.J. WPOUTO

Port At Tan is set for trial and requests a jury. Invariably, the result is a
DISTRICE NG, 4 postponement of anywhere from two to six weeks to enable the judge
.nv::c':ouummv to have a jury summoned and find another open date on his docket. The
old days of the constable going out on the streets and summarily

fmwmm bringing people in to serve as a juror is basically passed; when it
Abernathy. Texas is used at all, it is for one Oor two people to complete a panel, not
DISTRICT NO, 3 for-the entire panel.
CONSTANE EDWARD N. GUBOS
€ 7o, lexce

"0, 4 ~ We also believe this is inherently inequitable for the plaintiff who
JDOJ Cianss 4. .00 has been patiently (or sometimes not so patiently) waiting for his
fan Angeic, Texcs case to come to trial. This inequity is particularly true in forc-
J."‘.&';."”.G?a‘.m ible detainer cases where the defendant continues to occupy the premises
Compus Christl, Teacs - of the landlord during the pendency of the suit. Although the land-
DISTRICT NO. 6 lord is entitled to a judgment for the past due rent that is accruing,
T ClunmonsM 1o i unable to recover the rent in the majority of cases.
DISTRICT NO. 7 '

wwraso areasThe increase in the jury fee is secondary to the Primary purpose of
the proposed amendments; however, if the-rules are to be amended, we
w-guumwould like to have the increase as well. As you will note, we have

San Antonic, Teuos also requested an amendment to Rule 216, County and District Courts.
DISIRICT NO. . Since county courts have concurrent jurisdiction with justice of the
CONSTARE Jawy

Makinney, lexts e beace courtts, we believed the amendment to Rule 216 was necessary if
NO. 10 the other rules are amended. ~—

WSTAMS @.W. WOO0S
o ‘Aumont, Tenns

000004131



Again, thank you for your help. We sincerely hope the Supreme Court
will be able to assist us in the more efficient management of our
courts.

Yours very truly,

. Kooy

W. Faye hree, Chairman
J.P. Legislative Committee

cc: Judge James Dinkins, President
J.P. Constables Assoc. of Texas

00200432
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[Rule 574a. New Matter May Be Pleaded

Either party may plead any new matter in the county or

district court which was not presented in the court below, but

No new ground of recovery shall be set up by the plaintiff, nor

shall any set-off or counterclaim be set up by the defendant

which was not pleaded in the court below. The pleadlng thereof

shall be 1in writing and filed in the cause before the parties

have announced ready for trlal ]

00000433



8o AT /@L@péhhpla
5-31

[Rule 574b. Trial de Novo

The cause shall be tried de novo in ‘the county or distri@t

court: and judgment shall be rendered.]

[\ YOV PR
Q&.me..d \AMQ.A-»-»-——-—J\
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800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205
HW. ANDERSON

NNETT KENNEDY

J. MACH

D. REED

NFORD

E LANCFORD SANFORD

‘TORREY May 13, 1987

r. Anthony J. Sadberry
ullivan, King & Sabom

ouston, Texas 77056

Proposed New Justice Rule

ar Tony:

stice Mike McCormick
day and pointed up a
le 264. There is n
ppeals from the justic
a provision for that
t even that refers to
om justice courts."

of the Court of Criminal Appeals called me
problem that was created by the repeal of
o longer in the rules a statement that
e court to county court be de novo. There
in certiorari proceedings under Rule 591,
circumstances similar to "cases appealed

le and I believe that we need to provide for how cases should be
ppealed unless otherwise provided by law; e.g., where statutes

» and perhaps even justice
+ Where the appeal is on the record.

Accordingly, I recommend that we ¢
located right after Rule 574 or el
as follows: _
New Cule 5744
[Unless otherwise rovided by law or by these
rules, the cause shall be tried and Jud

onsider a rule that could be
sewhere in the 571-574 series

ent
shall be rendered de novo in the county
court, ] '

TELEPHONE
. BAKER (512) 224-9144
NIE A. BELBER

TELECOPIER
E. ETLINCER (512) 224-7073
. CAZDA
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Mr. Anthony gJ. Sadberry
May 13, 1987
Page Two ’

problem is addressed, I recommend that this rule be forwarded to
the Supreme Court of Texas with recommendation from the Supreme
Court Advisory Committee that it be adopted.

Very truly

ER/H. SOULES IIT

LHSIII/tat
CC: Justice Mike McCormick
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Chairperson:

STANDING SUBCOMMITTEE ON RULES 592~734

Steve McConniceo

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.
Austin, Texas 78701-2494

(512) 476-6337

Members: Charles Morris
Morris, Craven & Sulak
600 Congress Avenue
Suite 2350
Austin, Texas 78701-3234 .
(512) 478-9535

John M. 0'Quinn

0'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston, Texas 77002
(713)_223-1000

Chief Justice Jack Pope
2803 stratford Drive.
Austin, Texas 78746
(512) 327-0775

Anthony J. Sadberry
Sullivan, King & Sabom
5005 Woodway

Suite 300

Houston, Texas 77056
(713) 871-1185

Pat Beard

Beard & Kultgen
P.O. Box 529

Waco, Texas 76703
(817) 776-5500

Elaine Caélson .
South Texas College of Law
1303 san Jacinto

Houston, Texas 77002
(713) 659-8040 ext. 434
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Harry Reasoner
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Law Offices é - ?
Scot
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FEDERAL EXPRESS

Mr. Luke Soules

Soules, Reed & Butts

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

In Re: Rules 592-734 Subcommittee of the Texas Supreme Court

Advisory Committee

Dear Luke:

Enclosed please find the report of the standing Subcommittee
on Rules 592-734 together with a proposed draft revision of
Tex.R.Civ.P. 1592 and a proposed draft of new Rule 667a.

Very truly yours,

&.‘L"&\" Cﬁw\s‘ W

Steve McConnico

sm/kxr

Enclosure |

cc: Mr. Pat Beard
Prof. Elaine Carlson
Mr. Vester Hughes
Mr. Charles Morris
Mr. John O'Quinn
Mr. Harry Reasoner
Justice Jack Pope
Justice Jim Wallace
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REPORT OF SUBCOMMITTEE ON RULES 592-734

The Subcommittee on Rules 592-734 makes the following report
to the Supreme Court Advisory Committee.

1. Judge David Cave, District Judge of the 110th Judicial
District Court of Spur, Texas, requests that Rule 592 be amended
to provide that a deposit for all costs incurred in connection
with carrying out the writ of attachment shall be immediately
made to the file clerk by the party seeking the writ of
attachment. This proposal was reviewed by the subcommittee. The
initial reaction of most of the members of the subcommittee was
to favor Judge Cave's proposal. But, subcommittee member Pat
Beard raised some gquestions about the proposed change which I
belive are meritorious. As Pat Beard points out, the sheriffs
have the right to and probably will ask to be bonded prior to-
certifying the estimated attachment costs. Unless the sheriff is
bonded, the sheriff may refuse to act. Prior to certifying the
costs, the sheriff will probably follow the more conservative
course and request a large bond. The sheriff will also make a
large estimate for attachment costs. Allowing the sheriffs to
make estimates as to the attachment costs is probably necessary
under Judge Cave's proposal. The sheriff is responsible for
carrying out the attachments, and he will know how to estimate
the costs incurred in carrying out the writ of attachment.
Consequently, the attached proposed rule provides that the
estimated cost may be certified by an officer authorized to
execute the writ.

There is also a question whether this rule amendment 1is
necessary. Present Rule 592 provides in part:

The court shall f£ind in its Order the amount of bond
required of defendant to replevy, which unless the defendant
chooses to exercise his option, as provided in Rule 599,
shall be the amount of plaintiff's claim, one year's accrual
of interest if allowed by law on the claim, and the
estimated costs of court.

Such costs of court should include the estimated attachment
costs. The problem remains in making such estimate.

2. Representative Valigura has proposed House Bill 1235.
The purpose of such bill is to change Rule 677 to make a
defaulting garnishee liable only for the funds held by the
garnishee and payable to the debtor rather than for the full
amount of the 3judgment against the debtor as the rule now
provides. This proposal was also reviewed by the subcommittee.
The subcommittee did not see an easy solution to this problem.

1 004060139
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Following our ~subcommittee telephone conference ,the
jttee on- Administration of Justice met on May 16, 1987 and
oved new proposed Rule 667a in an attempt to solve this
lem. I understand the Committee on Administration of
stice's proposal was recommended unanimously. Such proposal is
.ached to this report. The members on the Subcommittee on
s 592-734 have not seen this recommendation. This
mmendation was proposed by the COAJ after the subcommittee
ed. Consequently, I cannot share the subcommittee's comments
. the Supreme Court Advisory Committee on Proposed Rule 667a.
. this report; the subcommittee members are seeing the COAJ
osal for the first time. I am reuesting that each
ycommittee member review this COAJ proposal and share their
omments. with the Supreme Court Advisory Committee at the June

eting.

A writ of garnishment also directs the garnishee to disclose
at property the garnishee possesses- that belongs to the
fendant. The COAJ proposed rule does not solve the problem of
at the default judgment garnishor should obtain when the
rnishee possesses property of the defendant. For example, a
nk may have valuable property in a safety deposit box leased by

2 00000410



RULE 592
APPLICATION FOR WRIT OF ATTACHMENT AND ORDER

First paragraph - no change.

Second paragraph - no change until the proposed below
addition before the last sentence.

- » - and the estimated cost of court.’ The order may
expressly find the estimated cost of court. The order may
direct the issuance of several writs at the .same time, or in
succession, to be sent to different countigs.

RULE 592a

No writ of attachment shall issue until the party a lyin
therefor has deposited the estimated costs as found by the court
or as certified by an officer authorized to execute the writ in
the absence of an express court finding with the clerk and is
filed with the officer authorized to issue such writ a bond
payable to the defendant in the amount fixed by the court's order
with sufficient surety or sureties as provdied by statute to be
approved by such officer, . . . (the remaining rule will not be
changed) . )

psi>
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RULE 667a
MODIFICATION IN JUDGMENT BY DEFAULT

the period of the trial court's lenar ower, on
on of the garnishee and hearing thereon, the judgment b

ult shall be modified to the amount of any indebtedness owed
he garnishee to the defendant, if less than default judgment

all interest on the amount of that indebtedness, plus all
s that have accrued in the garnishment proceeding
orneys' fees of the garnishor incurred in connection with the

ification.

purin
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RULE 592 .
APPLICATION FOR WRIT OF ATTACHMENT AND ORDER

First paragraph - no change.

Secohd péragraph - 'ﬁom éhange until the.. proposed below
addition before the .last sentence.. .

. « » auw Ctne estimated cost of court. The order may
expressly f£ind the estimated cost. of court. _-The order may
direct the issuance of several writs at the same time, or in
succession, to be sent to different counties.

RULE 592a

No writ of attachment shall issue until the party applying
therefor has deposited the estimated costs as found by the court
or as certified by an officer authorized to execute the writ in
the absence of an express court finding with the clerk and is
filed with the officer authorized to issue such writ a bond
payable to the defendant in the amount fixed by the court's order
with sufficient surety or sureties as provdied by statute to be
approved by such officer, . . . (the remaining rule will not be
changed) . ~

¢0000443
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LAW OFFICES

-SOULES, REED & BUTTS

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON : TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER
ROBERT E. ETLINGER (512) 224-7073

PETER F. CAZDA
REBA BENNETT KENNEDY
DONALD |. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD
HUCH L SCOTT. JR.

DAVID K. SERCH

SUSAN C. SHANK

LUTHER H. SOULES it
W. W. TORREY March 24, 1987

Mr. Steve McConnico

Scott, Douglass & Keeton

12th Flcor, First City Bank Bldg.
Austin, Texas 78701-2494

RE: Prcposed Change to Rules 592-598

Dear Steve:

Enclcsed is a copy of a letter from Judge David Cave regarding an
amendment to existing Rules 592-59§, You will note that even
though he cites Rule 5921, the amendément that he proposes falls
within Rules 592-598§.

Please discuss this with your subccmmittee and submit a report to
me no later than May 29, 1987, sc that I can include it in the
‘agenda for our June meeting.

Thank you for your attenticn tc the business of the Advisory
Committee.

Very truly yours,

V4
o et
LUTHER H. SCULES
Chairman
LHSIII/tat
encl/as

€c: Justice James P. Wallace

000444



éH:EFJUSﬂCE THE SUPREME COURT OF TEXAS CLERK

JOHNL HIL PO. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD

' JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.
ROBERT M. CAMPBELL WILLIAM L. WILLIS
FRANKLIN S. SPEARS
C.L RAY ADMINISTRATIVE ASST. |
JAMES P. WALLACE MARY ANN DEFIBAU
TED Z ROBERTSON x
WILLIAM W. KILGARLIN
RAUL A GONZALEZ

OSCAR H. MAUZY

February 2, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed

800 Milam Building .

San Antonio, TX 78205

st ’ .
Professor J. Patrick Hazel, Chairman
. Administration of Justice Committee
University of Texas School of Law
727 E.-26th. Street
\“Austin, TX 78705

Re: Rule 591
Dear’Luke and Pat:

I am enclosing a letter from 3udge David Cave, District
Judge of trhe 110th Judicial District of Spur, Texas, regarding
the above rule.

May I suggest that this matter be placed on our next

Agenda.
Sincerely,
e
Ja Wallace
gﬂétice
IPW: fw '
Enclosure

cc: Honorable David Cave
District Judge
110th Judicial District of Texas
P. O. Box 456
Spur, Texas 79370 0068004415



OFFICE OF THE DISTRICT JUDGE
110TH JUDICIAL DISTRICT OF TEXAS
. BRISCOE, DICKENS, FLOYD AND MOTLEY COUNTIES
DAVID CAVE 110 EAST HARRIS STREET

(806) 271-3309
DISTRICT JUDGE SPUR, TEXAS 19370

P.0.BOX 456
January 29, 1987

The Supreme Court-of Texas

Rules of Civil Procedures Committee
Supreme Court Building

Austin, Texas ’

Re: Rulé 591, Texas Rules of Court

Gentlemen:

I want to advise of a problem with the implementation of Attachment
pursuant to Rule 591 and recommend a solution thereto.

The problem has reached a considerable dimension as of late with the
downturn in the farm economy of West Texas and the 0il economy., That is, when
the Sheriff is ordered to Attach an item of property, or so much of the
property of the Defendant as to equal a certain sum, who is going to pay for
the attachment? The cost of attaching a vast amount of farm machinery is
extensive. You are talking about at least $5,000.00 in many cases where the
cost of hauling large items of farm machinery from a farm to some place for
the Sheriff to keep same, and then the cost of construction of an enclosure to
keep it safe in once it is in the possession of the Sheriff., And about
Cattle? Does the sheriff have the duty to hire help to get a large number of
cows off of a ranch and feed them in lots which the Sheriff is to rent? Ve
have had one lawyer in particular urge this theory on the Court,

Certainly we know that the County government cannot be responsible for
financing such large sums of money, and the Rules need to proyide that,all
costs incurred in connection with carrying out the Writ of Attachment shalll be

immediately by the party seeking the writ.
Your consgideration of the problem is appreciated,
Is most_respectfy
Ny A%
i ) DAVID CAVE
,//"ﬂa’aé_ 74 /g_( @&L/L - y
DCC:s

DC1l:r591
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RULE 667a |
MODIFICATION IN JUDGMENT BY .DEFAULT

During the period of the trial court's plenary power, on
motion of the garnishee and hearin thereon, the judgment b
default shall be modified to the amount of any indebtedness owed
by the garnishee to the defendant, if less than default jud ent,

lus all interest on the amount of that indebtedness, plus all
costs that have accrued in the garnishment. roceedings lus
attorneys' fees of the garnishor incurred in connection with the
modification.

00C00447
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDINC « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE

KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS TELECOPIER

ROBERT E. ETLINGER (512) 224-7073

PETER F. CAZDA
REBA BENNETT KENNEDY

DONALD 1. MACH

ROBERT D. REED

JEB C. SANFORD

SUZANNE LANGFORD SANFORD

HUCH L SCOTT. IR

DAVID K. SERC

SUSAN C. SHANK

LUTHER H. SOULES i1t

W. W. TORREY March 24, 1987

Mr. Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.
Austin, Texas 78701-2494

RE: Prcposed Change to Rule 667
Dear Steve:

Enclosed is a copy of H.B. 1235, a copy of a letter from Sustice
Wallace, and a ccpy of my letter to Representative Valigura.
Please discuss this matter with your subcommittee and submit a
repcrt to me no later than May 29, 1987, so that I can include it
in the agenda for our June meeting.

Thank you for 'your attention to the business of the Advisory
Committee.

Very truly yours,
/7
-,
e, LAA A e
LUTHER H. SOULES
" Chairman

LHSIII/tat
encl/as
c€c: Justice James P. Wallace

00400448



LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING « EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (312) 224-9144
STEPHANIE A. BELBER

CHARLES D. BUTTS = TELECOPIER
ROBERT E. ETLINCER (512) 224-7073

PETER F. CAZDA
REBA BENNETT KENNEDY
DONALD j. MACH

ROBERT D. REED March 17, 1987
IEB C. SANFORD .

SUZANNE LANCFORD SANFORD
HUCH L SCOTT. IR.

DAVID K. SERCI

SUSAN C. SHANK

LUTHER H. SOULES 111

W. W. TORREY

Representative Keith Valigura
300 W. Davis Street, Suite 506
Conroe, Texas 77301

Dear Representative Valigura:

Justice Wallace 'has sent to me the ‘attached materials
concerning H.B. 1235. I have put the matter on the Supreme Court
Advisory Committee agenda for the June meeting, which is our next
meeting. One problem I see with the bill, as it is written, and
I say this without passing on the advisability of it, is that it
requires the judgment creditor to take a default judgment £or the
lesser of the amount of the judgment against the defendant or the
amount of the indebtedness owed by the bank to the defendant. If
the garnishee bank has never answered, hcw would the garnishor
judgment creditor know which of those two amounts was the
"lesser"? I believe that the suggesticn as written would place
the judgment creditor garnishee in a situaticn where it would be
impossible for him to take a default judgment because in the

absence of an answer there would ke insufficient information even
to take a default.

In any event, the matter is in large measure "procedural" as
well as ocne to limit bank exposure. The Supreme Court Advisory
Committee will study the matter in its upcoming June, 1987,
meeting, and I respectfully request that you defer action to a
future legislative sessicn to give us an cpportunity to do that.

Very truly ;ours,

ZF Aﬂézé?b =
Luther H. Soules III
/
LHSIII:gc e
LS287/065
Attachrent

CC: Justice James P. Wallace 00600449



THE SUPREME COURT OF TEXAS CLERK

Wi
PO, BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
AUSTIN, TEXAS 78711 EXECUTIVE ASS'T,
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

March 10, 1987

r. Luther H. Soules, III, Chairman
upreme Court Advisory Committee
Soules, Reed & Butts

800 Milam Building

San Antonio, TX 78205

o ——————

o s

Professor J. Patrick Hazel, Chairman
Administration of Justice Committee
University of Texas School of Law

727 E. 26th Street

Austin, TX 78705

Re: Tex. R. Civ. P. 667.

Dear Luke and Pat:

I am enclosing a copy of H.B. 1235 filed by Representative
Keith Valigura, which would change Rule 667 to make a -defaulting
garnishee liable only for the funds held by the garnishee and
payable to the debtor rather than for the full amount ‘of the
judgment against the debtor as the rule now provides.

I talked to Representative Valigura and explained to him
our gentlemen's agreement with the Legislature to let the Court
take care of Rules of Procedure and the Legislature substantive
law. He advised me that he had introduced this bill at the
request of the Texas Banker's Association and that some of the
Bankers were quite upset about the present rule. He advised me
that the representative of the Texas Banker's Association
explained to him that the Banks were finding it cheaper to allow
a default judgment to be taken against them for the amount they
owed the debtor than to file an answer. That was the only
reasoning he had for his bill.

Will you please put this on your Agenda for the next meeting
so that it might be given consideration in.due course.

Sincerely,

o

JAWles P. Wallace 000060150

JUustice
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g‘EAXIB\? LEGISLATIVE SERVICE " HB1235
Filed by Valigura
9 -13-21--317 - A BILL TO BE ENTITLED

' AN ACT

relating to judgment by default in a garnishment proceeding.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Chapter 63, Civil Practice and Remedies Code, is

amended by addihg Section 63.006 to read as follows:

! Sec. 63.006. JUDGMENT BY DEFAULT. Notwithstanding the Texas

Rules of Civil Procedure . if a garnishee does not file an answer to

a_writ of garnishment at or before the time directed in the writ,

the court may, at any .time after judgment is rendered against the

defendant, and on or after appearance day, render judgment by

default, as in other civil cases, against the garnishee for the

lesser of:

{1) the full amount of the judament against the

defendant with all interest and costs that have accrued in the main

case; or

(2) the amount of any indebtedness owed by the

garnishee to the defendant, withggli interest and costs that have

accrued in the garnishment proceeding.

SECTION 2. This Act takes effect September 1, 1987, and
applies to # writ of garnishment issued.on or after that date. A
writ of garnishment issued before the eff;ctive datg of this Act is
governed by the law in effect at the time the writ was issued, apd
that law is continued in effect for this purpose.

SECTION 3. The importance of this legislation and the

70R2341 DAK-F 1 G0C00451



B W N

crowded condition of the calendars in "both houses create” an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule ié hereby suspended.

l’
70R2341 DAK-F 2 00000452
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[Rule 667a. Modification of Judgment by Default

During the period of the trial court's plenary powér,'upon

motion of the garnishee and hearing thereon, the judgment by

default shall be modified to the amount of any indebtedness

owed by the garnishee to the defendant, if less than the

default judgment, plus all interest on the amount of that

indebtedness,” plus all costs that have accrued 1n the

garnishment proceedlngs, plus.attornevs fees of the garnishor

incurred 4n connection with the modification. ]

<;:2l-C—TN\a—---.3*-9 \“\‘V\-lau~\;:~aha~2~.\<
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STANDING SUBCOMMITTEE ON RULES 737-813

Chairperson: Elaine Carlson

Members:

South Texas College of Law
1303 San Jacinto :
Houston, Texas 77002
(713) 659-8040 ext. 434

Charles Morris

Morris, Craven & Sulak
600 Congress Avenue

Suite 2350

Austin, Texas 78701-3234
(512) 478-9535

John M. 0'Quinn

O'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston, Texas 77002
(713) 223-1000

Tom L. Ragland

Clark, Gorin, Ragland & Mangrum
P.O. Box 239

Waco, Texas 76703

(817) 752~9267

Franklin Jones, Jr.
Jones, Jones, Baldwin,
Curry & Roth, Inc.
P.O. Drawer 1249
Marshall, Texas 75670
(214) 938-4395

Gilbert 1. Lowe

Orgain, Bell & Tucker
Beaumont Savings Building
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412

Anthony J. Sadberry
Sullivan, King & Sabom
5005 Woodway

Suite 300

Houston, Texas 77056
(713) 871-1185

00000454
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739, Citation

Wwhen the party aggrieved Qr his authorized agent shall

s his written sworn complairt with such justice, the justice

all immediately issue citation directed to the defendant or
fendants commanding him to appear before such justice at a
‘time and place named in such citation, such time being not more
than ten days nor less than six days from the date of service

of citation.

[The citation must contain, in bold or conspicuous print,

the information that the defendant may request é trial by jury,
ene.- ’
that such request must be made theee day! in _advance of the

date set for trial of the cause, and that the fee for trial by

jury must be filed along with the request.]

Coir wn s
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Texas Rules of Civil Procedure . (Murphree)

Rule 739. Citatiocn

When the party aggrieved or his authorized agént shall file
his written sworn complaint with such justice, the.justice shall
immediately issue <citation directed tor the 'defendant or
defendahts commanding him to appear before such justice at a time
and place named in such citation, such time beiné not more +then
Ithan] ter days nor less than six days from the date of service

of the citation.

[The citaticn shall infcrm the parties that, upon timely

reguest and pavment of a jury fee no later than five davs after

the defendant is served with citation, the case maw be heard bv a

juryv.]

R
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Rule 744. Demanding Jury

Either party shall have the right QF trial by jury, by

making [the] demand to the justice on or before the day for

which [three days in advance of the date] the case is set for

trial, and paying the jury fee of three dollars. When a jury

is demanded they shall be summoned as in other cases in justice

court.
Qw e S Ven -

erg-(,G\\A—vuu_~.9&19 \Auéﬁsl-~&;:;~—\JL~\\
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Texas Rules of Civil Procedure (Murphree)
Rule 744. Demanding Jury
Eieher [Any] party shall have the right of trial by jurys by

making éemend-+te-+the-justice [a2 vndepp request to the court] on

or before [five days from the date the defendant is served with

citation,] ehe~-day- for-which-the-cage -rs--set—for-trial, and [by]
paying tke [a] jury fee of three tfive] doliars. When-a-Jury-4is

demanded-they [Upon such recuest, a juryl shall be summoned as in

other cases in justice court.

06300458
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. 'Damages

the trial of the cause in the county court the
n£ or appellee shall be permitted to plead, prove and

er his damages, if any, suffered for u

J

LB L

ing possession of the premises durind

t

i
Damages may include but are not limitd LZQ4avx

ing the pendency of the appeal and reaso ééyﬂﬂh%g:

the justice and county courts{, provided

- requirements of Section 24.006 of the T

ve been met]. Only the party prevailing

all be entitled to recover damages agains
party. He shall also be entitled to recove
?éhall be entitled to recover against the su

:bond in cases where the adverse party has ¢
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_782. Damages

on the trial of the cause in the county court the

ellant or appellee shall be permitted to plead, prove and

cover his damages, if any, suffered for withholding or

fending possession of the premises during the pendence of the

appeal.

Damages may include but are not limited to loss of rentals
during the pendency of the appeal and reasonable attorney fees

in the justice and county courts[, provided as to attorney fees

ghe requirements of Section 24.006 of the Texas Property Code

have been met]. Only the party prevailing in the county court

shall be entitled to recover damages against the adverse
party. He shall also be entitled to recover court costs. He
shall be entitled to recover égaiﬁst-the sureties on the appeal

bond in cases where the adverse party has executed such bond.
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May 21, 1987 /

Mr. Luther H. Soules, III
Soules, Reed & Butts

800 Milam Building

San Antonio, Texas 78205

Re: Rules 787-8l5 Subcommittee Report
Dear Luke:

In response to your letter of May 14, 1987, I wish to report
that the subcommittee on -rules 737-813 is continuing to study and
evaluate the proposal by Professor William Dorsaneo that the
trespass to try title rules 783-804 be abolished..

We have concluded, however, that we need more time to study
this proposal before we can make a recommendation to the full
committee and therefore request that this matter be tabled until
our fall meeting.

Very truly yours,

Elaine A. Carlson
Professor of Law

EAC:cs

cc: Charles Morris
John M. O0'Quinn
Tom L. Ragland
Franklin Jones, Jr.
Gilbert I. Lowe
Anthony J. Sadberry

000060460
1303 San Jacinto Street, Houston, Texas 77002-7006 (713) 658-8040



LAW OFFICES

SOULES & REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

W. ANDERSON TELEPHONE
AKER (512) 224-9144
A BELBER
ETLINGER
GAZDA

. SHANK
H. SOULES Il

RREY February 24, 1987

rcfessor Elaine Carlson
cuth Texas College of Law
303 San Jacinto

uston, Texas 77002

Rules 783 thrcugch 804
Texas Rules of Civil Procedure

.

Dear Professcr Carlson:

At our November meetiqg, Professor Dorsaneo moved for repeal of
the "trespass to try title" Rules. I have attached the pertinent

part of that meeting transcript to this letter for your
reference.

Qlease have your subcommittee study this proposal and prepare a
report for our June meeting, with a copy to me no later than May
29, 1987, so that I may include same in our agenda.

Very 'truly yours,

LHSIII/tat
enclosure

0606900461
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March 6, 1987

Luther H. Soules, III
Soules & Reed

800 Milam Building

San Antonio, Texas 78205

Re: Proposed Changes to Rules 739 and 744
Dear Mr. Soules:

In response to your letter cof February 9, 1987, enclosed is
a draft of proposed amendments to Rules 739 and 744 following
review by my subcommittee, T intend to submit these proposed
changes at the June meeting of the full committee. Judge
Murphree's proposals to these rules reflect a positive change and
will hopefully lead to greater and more prudent docket control
and less delay and abuse than the current rules might foster.

If you should require any additional information or wish to
further discuss this matter, please feel free to contact me.

Sincerely,

Y P il

EI&ine A. Carlson

Prdfessor of Law

EAC:cs
Enclosure

cc: Charles Morris
John M. O'Quinn
Tom L. Ragland
Franklin Jones, Jr.
Gilbert I. Lowe
Anthony J. Sadberry

P
A \U,u% )»C‘ ’ CG.CO6:
N A /000 )
. \ /'/ ; //
1303 San Jacinto, Houston, Texas 77002-9990 (713) 659-8040 , s ’0 U"
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Rule 739 by adding a new section that reads:

The Citation shall inform the parties that, upon timely
request and payment of a jury fee no later than five days

after the defendant is served with citation, the case may be
heard by a jury.

nd Rule 744 as follows:

Any party shall have the right of trial by jury by making a
written request to the court on or before five days from the
date the defendant is served with citation, and by paying a
jury fee of five dollars. Upon such request, a jury shall
be summoned as in other cases in justice court. -
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LAW OFFICES

SOULES & REED

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIQO, TEXAS 78205

KENNETH W. ANDERSON TELEPHONE
KEITH M. BAKER (512) 224-9144
STEPHANIE A. BELBER

ROBERT E. ETLINGER

PETER F. CAZDA

REBA BENNETT KENNEDY

ROBERT D. REED

SUSAN D. REED

JEB C. SANFORD

SUZANNE LANCFORD SANFORD

HUCH L SCOTT, IR.

DAVID K. SERGI

SUSAN C. SHANK

LUTHER H. SOULES 111

W. W. TORREY

February 9, 1987

Professor Elaine Carlson - -
South Texas College of Law
1303 San Jacinto .
Houston, Texas 77002

RE: Proposed Changes to Rules 739 and 744
Dear Professor Carlson:

Enclosed are requests from Judge Faye Murphree regarding - Rules
739 and 744. :

Please have your subcommittee Study same and forward to me the
draft that you intend to submit at our June, 1987, meeting by
March 9, 1987, .so that I may include it in our agenda.

k\‘_LDTﬁEg H. SOULES IIT

Chairman

e

LHSIII/tat ’
enclosures

006000464



ustices of the Peace and Constables Association of Texas

JUDGE JAMES W. DINKINS
PRESIDENT

Monigomery County Courthouse
Conioe. lexas 77301

February 9, 1987

Honorable James Wallace
sw.omums Associate Justice

The Supreme Court of Texas
P,0. Box 12248

Austin, Texas 78711

Re: Amendments to Texas Rules of Court, Numbers 544, 739, 742
(relating to Justice of the Peace Courts) and 216 (relating
to County 2nd District Courts)

PRESIDENT Dear Sir:
‘;=§luur
OCATE Thank you for your help concerning the above referenced amendments.

uwooN wwuams  The promptness with which' you and your staff work took me by surprise
o and is very impressive.

These amendments were unanimously approved by the Board of our
state association, upon recommendation from our legislative committee.

.The impetus in seeking these amendments is the scheduling problems
‘created for our dockets when the defendant comes in the day the case
is set for trial and requests a jury. Invariably, the result is a
postponement of anywhere from two to six weeks to enable .the judge’
VitOMiA ksuneDY  to have a jury summoned and find another open date on his docket. The
j old days of the constable going out on the streets and summarily
bringing people in to serve as a juror is basically passed; when it
is used at all, it is for one or two people to complete a panel, not
for the entire panel. .
We also believe this is inherently inequitable for the plaintiff who

has been patiently (or sometimes not so patiently) waiting for his

case to come to trial. This inequity is particularly true in fore-

ible detainer cases where the defendant continues to occupy the premises
of the landlord during the pendency of the suit. Although the land-
lord is entitled to a judgment for the past due rent that is accruing,
he is unable to recover the rent in the majority of cases.

wwao ruanThe increase in the jury fee is second to the primary purpose of
the proposed amendments; however, if'the~:q1es are to be amended, we
Cuamu capos WOULd like to have the increase as well. As you will note, we have

- also requested an amendment to Rule 216, County and District Courts.
Since county courts have concurrent jurisdiction with justice of the
peace courtts, we believed the amendment to Rule 216 was necessary if
the other rules are amended. S~

00600465



Again, thank you for your help. We sincerely hope the Supreme Court
will be able to assist us in the more efficient management of our
courts.

Yours very truly,

W 0 My

W. Faye hree, Chairman
J.P. Legislative Committee

ce: Judge James Dinkins, Presideht
J.P. Constables Assoc. of Texas
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STANDING SUBCOMMITTEE ON RULES OF EVIDENCE

Chairperson: Newell Blakely

University of Houston Law Center
4800 Calhoun Road

Houston, Texas 77004

(713) 749-7561

Members: John M. O'Quinn
: 0'Quinn, Hagans & Wettman
3200 Texas Commerce Tower
Houston, Texas 77002
{713) 223-1000

Chief Justice Jack Pope
2803 Stratford Drive
Austin, Texas 78746
(512) 327-0775

Tom L. Ragland

Clark, Gorin, Ragland & Mangrum
P.0. Box 239

Waco, Texas 76703

{817) 752-9267

Harry M. Reasoner

Vinson & Elkins

3000 First City Tower
Houston, Texas 77002-6760
(713) 651-2222

Franklin Jones, Jr.
Jones, Jones, Baldwin,
Curry & Roth, Inc.

P.0. Drawer 1249
Marshall, Texas 75670
(214) 938-4395

Gilbert I. Lowe

Orgain, Bell & Tucker
Beaumont Savings Building
470 Orleans Street
Beaumont, Texas 77701
(409) 838-6412

Steve McConnico

Scott, Douglass & Keeton

12th Floor, First City Bank Bldg.
Austin, Texas 78701-249%94

(512) 476-86337

Anthony J. Sadberry
Sullivan, King & Sabom
5005 Woodway

Suite 300

Houston, Texas 77056
(713) 871-1185

Elaine Carlson

South Texas College of Law "
1303 San Jacinto

Houston, Texas 77002

(713) 659~-8040 ext. 434

Diana E. Marshall
Baker & Botts

One Shell Plaza
Houston, Texas 77002
(713) 229-1234

00000467



JNIVERSITY OF HOUSTON LAW CENTER - N

INIVERSITY PARK b-87 /777 Vi W\
JOUSTON, TEXAS 77004 .

113/749-1422

UNIVERSITY OF HOUSTON
LAW CENTER

May 27, 1987

Mr. Luther H, Soules III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts

800 Milam Building

East Travis at Soledad

San Antonio, Texas 78205

Dear Luke:

Herewith is the report of the Rules of Evidence Subcommittee
of the Supreme Court Advisory Committee, The report deals with
the rule 172, Texas Rules of Civil Procedure, matter you raised,
and the four evidence rule changes recommended by the State Bar
Committee on Administration of Rules of Evidence.

Yours truly,
.7%4/ /

Newell H. Blakely, Chairman
Rules of Evidence Subcommittee

NHB/es

cc: All Members
Supreme Court Advisory Committee
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MAY 27, 1987 REPORT OF EVIDENCE RULES SUBCOMMITTEE

OF THE SUPREME COURT ADVISORY COMMITTEE
PROBLEM #1

Rule 172, Texas Rules of Civil Procedure, provides for
auditors in certain situations and mandates that the auditor’s
report is admissible in evidence. Despite the mandate, some
trial judges are excluding such renmorts an tF~ ™3g5js5- 0of one or

more of the rules of to make clear
to trial courts tha all obstacles
presented by the rul (JZ@«G%@
Solution IA. This ¢ luinn, Carlson,
Ragland, Blakely., — :;7 72 in evidence
rule 705, /fgd '

Rule 172 Audit.

When an investi ZL. on of vouchers
appears neceSSﬂ ‘2 ) & e. between the

parties to any an auditor or

auditors to stqg arties and to
make report the possible. The
auditor shall Q Qaﬁﬂ davit stating
] that he has cg >f the account
-b//between the par ntains a true
statement there me within his

knowledge. ~ Sa

in evidence
despite any ey

'y but -may be

contradicted by ere exceptions
to such report ¢ n filed before
the trial. The ompensation to

such auditor to]

Solution IB. This s&

Sadberry.
Texas Rules of (
Rule 706, Audit ‘
“¥erified repol *Suant to
Texas Rule of CL... ..vcouuic 1¢4, wnerner i1n the form

of summaries, opinions, or otherwise, shall be admitted
in evidence when offered by any party whether or not
the facts or data in the reports are otherwise
admissible and whether or not the reports embrace the
ultimate issues to be decided by the trier of fact.
Where exceptions to the reports have been filed, a

party may contradict the reports by evidence supporting
the exceptions.” )
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MAY 27, 1987 REPORT OF EVIDENCE RULES SUBCOMMITTEE

OF THE SUPREME COURT ADVISORY COMMITTEE
PROBLEM #1

Rule 172, Texas Rules of Civil Procedure, provides for
auditors in certain situations and mandates that the auditor's
report is admissible in evidence. Despite the mandate, some
trial judges are excluding such reports on the basis: of one or
more of the rules of evidence. The problem is how to make clear
to trial courts that procedure rule 172 overrides all obstacles
presented by the rules of evidence.

Solution IA. This solution is favored by Low, O'Quinn, Carlson,
Ragland, Blakely. Low would add a reference to 172 in evidence
rule 705.

Rule 172 Audit,
When an investigation of accounts or examination of vouchers
appears necessary for the purpose of justice. between the
parties to any suit, the court shall appoint an auditor or
auditors to state the accounts between the parties and to
make report thereof to the court as soon as possible, The
auditor shall verify his report by his affidavit stating
/ that he has carefully examined the state of the account
b//between the parties, and that his report contains a true
statement thereof, so far as the same has come within his
knowledge. ~Said report shall be admitted in evidence
despite any evidence rule to the contrary, but .may be
contradicted by evidence from either party where exceptions
to such report or of any item thereof have been filed before
the trial. The court shall award reasonable compensatlon to
such auditor to be taxed as costs of suit.

Solution IB. This solution is favored by Jones and Sadberry.

Texas Rules of Civil Evidenece.

Rule 706. Audit.

~Yerified reports of auditorsaglgijéiii pursuant to
Texas Rule of Civil Procedure 172, whether in the form
of summaries, opinions, or otherwise, shall be admitted
in evidence when offered by any party whether or not
the facts or data in the reports are otherwise
admissible and whether or not the reports embrace the
ultimate issues to be decided by the trier of fact.
Where exceptions to the reports have been filed, a
party may contradlct the reports by evidence support1ng
the exceptions.”
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Texas Rules of Civil Procedure -]
Rule 172, Audit.
When an investigation of accounts or examination of
vouchers appears necessary for the purpose of justice
between the parties to any suit, the court shall
appoint an auditor or auditors to state the accounts
between the parties and to make report thereof to the
court as soon as possible. The auditor shall verify
‘his report by his affidavit stating that he has
carefully examined the state of the account between the
parties, and that his report contains a true statement
thereof, so far as the same has come within his
knowledge. [Said-report-shaltk-be-admitted-in-evidences;
by -may -be-contradicted -by-evidence- from either -party

- - . where] Exceptions to such report or of any item thereof

mugl- ey be Thave-been] filed within 30 days of the filing-
of such report. [before~the-triais] The Court shall
award reasonable compensation to such auditor to be
taxed as costs of suit. —

Solution IC‘. _dudge @ tavors having identical procedure and
evidence rules., Perhaps’as follows?

Texas Rules of Civil Procedure

Rule 172, Audit.

When an investigation of accounts or examination of
vouchers appears necessary for the purpose of justice
between the parties to any suit, the court shall
appoint an auditor or auditors to state the accounts
between the parties and to make report thereof to the
court as soon as possible. The auditor shall verify
his report by his affidavit stating that he has
carefully examined the state of the account between the
parties, and that his report contains a true statement
thereof, so far as the same has come within his
knowledge. Said report shall be admitted in evidence
despite any evidence rule to the contrary, but may be
contradicted by evidence fromreither party where
exceptions to such report or of any item thereof have
been filed before the trial. The court shall award
reasonable compensation to such auditor to be taxed as
costs of suit.

Texas Rules of Civil Evidence

Rule 706, Audit.

When an investigation of accounts or examination of
vouchers appears necessary for the purpose of justice
between the parties to any suit, the court shall
appoint an auditor or auditors to state the accounts
between the parties and to make -report thereof to the
court as soon as possible. The auditor shall verify
his report by his affidavit stating that he has
carefully examined the state of the account between the
parties, and that his report contains a true statement

¢05004%70
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thereof, so far as the same has come within his
knowledge., Said report shall be admitted in evidence
despite any evidence rule to the contrary, but may be
contradicted by evidence from either party where
exceptions to such report or of any item thereof have
been filed before the trial. The. court shall award
reasonable compensation to such auditor to be taxed as
costs of suit,

PROBLEM # 11

Should language from rule 52(b), Texas Rules of Appellate
Procedure, be brought into the Texas Rules of Civil Evidence, to
make clearer that the opponent of evidence need not, to preserve
error, repeat objections in the presence of the jury, inasmuch as
the trial court has already ruled adversely to opponent out of
the presence of the jury?

Solution IIA. This solution was recommended by the State Bar
Committee On Rules of Evidence. This solution was approved by
Low, Carlson, Sadberry, Pope and Blakely, but rejected by Jones
and Ragland.

Texas Rules of Civil Evidence
Rule 103. Rulings on Evidence.
(a) Effect of erroneous ruling. . .

(1) Objection. . .

(2) Offer of Proof. In case the ruling is one
excluding evidence, the substance of the evidence was made
known to the court by offer or was apparent from the context
within which questions were asked. When the court hears
objections to offered evidence out of the presence of the
jury and rules that such evidence be admitted, such
objections shall be deemed.to apply to such evidence when it
is admitted before the jury without the necessity of
repeating those objections. . ’

Comment by the State Bar Committee on Rules of Evidence. This
proposed amendment is suggested to make Rule 103(a)(2) consistent
with Tex. R. App. P. 52(b). It is not a change in the law, but
rather collects relevant rules from different codes into the same
body. The recommended changes . . . carried by a Committee vote
of 10-9. The opposition did not dispute that the new language
was fully consistent with the present law. Rather, the objection
was to the inclusion in the Rules of Evidence of matters covered
in procedural rules in the absence of any inconsistency between
the two. Such additions were said to be objectionable because
they unnecessarily add to the verbiage of the Rules of Evidence,
and depart unnecessarily from the model of the Federal Rules of
Evidence. It was also noted that if the addition set forth in
item . . . above were to be made, it would be more properly
placed at the end of Rule 103(a)(1) which is titled "Objection".

66500471
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Solution IIB. This so. @Zl{is from the Bar
Committee comment that ’/,///’ ate location
for the new language t} T

Texas Rules of Civ L{A&ﬂﬂ‘

Rule 103. Rulings

(a) Effect of err [juLﬁ(
: (1) Objecti é%ry 1e admitting

evidence, a timely + appears of

record, stating /(B ion, if the
specific ground ééwi&;L% mtext [;]1 .
When the court he lence out of

the presence of

admitted, such ob,
evidence when it
necessity of repesa

revidence be
ply to such
without the

Should language f1
Procedure, be brought |
clearer an offering pai
charge and out of the p:

Appellate
ce, to make
before the

Solution IIIA. This s
Committee on Rules of
Low, Carlson, Sadberry-
Jones and Ragland.

2 State Bar
approved by
ejected by

Texas Rules of Ciy
Rule 103. Rulings
(a) Effect of err
(b) Record of of;
as soon as pract
read to the jury, ence of the
jury, its offer oi] ny other or
further statement 1

L10%
/
: ¢ evidence
the form in which WEA made, and
the ruling thereon

party shall
s _charge is

; of a party
shall, direct the 1 and answer
form. : !

Comment by State Bar Com
of this amendment is to

P. 52(b). The recommenc
vote 10-9. The oppositi
was fully consistent witﬂ objection
was to the inclusion in | rs covered
in procedural rules in t 2y between
the two. Such addition| le because
they unnecessarily add t¢ Evidence,
and depart unnecessarily. Rules of
Evidence,

Fhe purpose
X, R. App.

Committee
w language
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Solution IIB. . This solution Picks up the suggestion from the Bar

Committee comment that 103(a)(1l).is the more appropriate location
for the new language than is 103(a)(2)....

Texas Rules of Civil Evidence.
Rule 103. Rulings on Evidence. .
(a) Effect of erroneous ruling . . . :
(1) Objection. In case the ryling is one admitting
evidence, a timely objection or motiop to strike appears of
record, stating the specific grounfl of objection, if the
specific ground was not apparent from the context [;] -
When the court hears objections to dffered evidence out of
the presence of the jury and rules} that su¢h evidence be
admitted, such objections shall be deemed to apply to such:
evidence when it is admitted before the jury without the
necessity of repeating those objections. Or,

PROBLEM # III

Should language from rule 52(b), Texas Rules of Appellate
Procedure, be brought into the Texas Rules of Evidence, to make
clearer an offering party's right to make the offer before th
charge and out of the presence of the jury?

Solution IIIA. This solution was recommended by the State Bar
Committee on Rules of Evidence, This solution was approved by
Low, Carlson, Sadberry, Pops{gnd Blakely, but was rejected by

Jones and Ragland. -
. WQW
Texas Rules of Civil Evidence

Rule 103. Rulings on Evidence

(a) Effect of erroneous ruling. . . .

(b) . Record of offer and ruling. The offeri&g_party shall
as_soon as practicable, but before the court's charge is
read to the jury, be allowed to make, in the absence of the
jury, its offer of proof. The’court may add any other or
further statement which.shows the character of the evidence,
the form in which it was offered, the objection made, and
the ruling thereon. It may, or at the request of a party
shall, direct the making of an offer in question and answer
form.

‘Comment by State Bar Committee on Rules of Evidence. The purpose
of this amendment is to make 103(b) consistent with Tex. R. App.
P. 52(b). The recommended changes . . ., carried by a Committee
vote 10-9. The opposition did not dispute that the new language
was fully consistent with the present law. Ratherl the objection
was to the inclusion in the Rules of Evidence of matters covered
in procedural rules in the absence of any inconsistency between
the two. Such additions were said to be objectionable because
they unnecessarily add to the verbiage of the Rules of Evidence,

and depart_unnecessarily from the model of the Federal Rules of
Evidence.
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PROBLEM # IV

The last sentence of rule 407, Texas Rules of Civil
Evidence, has the effect of admitting subsequent remedial
measures in products liability cases. Should that last sentence

be struck so as to leave the matter open? See, State Bar
Committee Comment.

Solution IVA.. This solution was approved by the State Bar
Committee on Rules of Evidence,. The solution was approved by

Carlson, Sadberry, Pope and Blakely, but rejected by Low, Jones
and Ragland. ’

14

Rule 407. SUBSEQUENT REMEDIAL MEASURES; NOTIFICATION OF

DEFECT
(a) SUBSEQUENT REMEDTAT *=°~" 55,  When, after an event,
meges>=- " en previously, would have
ma ¢ » occur, evidence of the

sub not admissible to prove

neg /l/f//g A'OY connection with the event.
Thi,

exclusion of evidence of
sub then offered for another
p, control or feasibility

purj
:roverted, or impeachment.

of | &o \
[No g}ﬂ@ﬁ eclude -admissibittty--imn
prod @ﬂdbg// rtrict-Frabititys]

Comn &%u Rules of Evidence. The
recommeni e vote of 12-5. It was
argued th% ntence is inequitable and

arbitrary. e treatment of this class
of eviden| » action is tried on the
basis of | \ 1egligence, It was also
urged tha% nufacturers from making
desirable ’ fear of the use of such
changes t . rantage in subsequent
litigation\ a riking the last sentence
would confgd e of the Federal Rules,
leaving to iding in the context of
specific ca : ion in the treatment of
this class \ in products liability
cases. \

Should ru _waas fules of Civil Evidence, be amended

‘to give the opponent of expert opinion an opportunity to screen,
out of the presence of the jury, the basis of the expert opinion
with respect to sufficiency and with respect to whether the
danger of improper use of the facts or data underlying the
opinion will outweigh their value as a basis for the opinion?

00000473
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PROBLEM # IV

The last sentence of rule 407, Texas Rules of Civi
Evidence, has the effect of admitting subsequent remedia
measures in products liability cases. Should that last sentenec
be struck so as to leave the matter open? See, State Bar
Committee Comment. -

Solution IVA.. This solution was approved by the State Bar
Committee on Rules of Evidence. The solution was approved by

Carlson, Sadberry, Pope and Blakely, but rejected by Low, Jones
and Ragland. )

¥

Rule 407. SUBSEQUENT REMEDIAL MEASURES; NOTIFICATION OF
DEFECT : S R

(a) SUBSEQUENT REMEDIAL MEASURES. When, after an event,
measures are taken which, if taken previously, would have
made the event less likely to occur, evidence of the
subsequent remedial measures is not admissible to prove
negligence or culpable conduct in connection with.the event,
This rule does not require the exclusion of evidence of
subsequent remedial measures when offered for another
purpose, such as proving ownership, control or feasibility
of precautionary measures, if controverted, or impeachment.
[Noth4inmrg-4im-this--rute-shaltl-preclude-admrissibitity--in
pru&ucts-}i&bfkfty-c&ses-base&-uu-strfct-ktabf}fty:]

Comment by State Bar Committee on Rules of Evidence. The
recommendation carried by a Committee vote of 12-5. It was
argued that the inclusion of the last sentence is inequitable and
arbitrary in drawing a distinction in the treatment of this class
of evidence on the basis of whether the action is tried on the
basis of. strict ‘liability rather than negligence. It was also
urged that this language discourages manufacturers from making
desirable changes in product design for fear of the use of such
changes to their overwhelming disadvantage in subsequent
litigation., A final argument was that striking the last sentence
would conform rule 407(a) to the language of the Federal Rules,
leaving to the courts the task of deciding in the context of
specific cases when, if ever, a distinction in the treatment of’

this class of evidence is appropriate in products liability
cases.

PROBLEM # V

Should rule 705, Texas Rules of Civil Evidence, be amended
‘to give the opponent of expert opinion an opportunity to screen,
out of the presence of the jury, the basis of the expert opinion
with respect to sufficiency and with respect to whether the
danger of improper use of the facts or data underlying the
opinion will outweigh their value as a basis for the opinion?
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tion VA. This solution was approved by the State Bar
ittee on Rules of Evidence. This solution was approved by

jarlson, Sadbergy, Pope and Blakely, but rejected by Jones
agland. MCLonuce , O'Qei-

Rule 705. DISCLOSURE OF FACTS OR DATE UNDERLYING EXPERT
OPINION

(a) DISCLOSURE OF FACTS OR DATA. The expert may testify in
terms of opinion or inference and give his reasons therefor
without prior disclosure of the underlying facts or data,
unless the court requires otherwise. The expert may in any
event disclose on direct examination, or be ‘required to
disclose on cross-examination, the underlying facts or data,
subject to subparagraphs (b) through (d)

(b) VOIR DIRE. Pri vinion or
disclosing the unde ’Tfo __against
whom the opinion i Qk%;‘ lest, be
permitted to conduct 3d to the
underlying facts or s based.
This examination sha aring of
the jury. !

(c) ADMISSIBILITY OF lnes that
the expert does not h :L ZL' opinion,
the opinion is inad } iring the
testimony first esta facts or’
data. '

(d) BALANCING TESI1 When the
underlying facts or t evidence
for any purpose ot ‘ pport the
expert's opinion or xclude the-
underlying facts or ey will be
used for an improp r value as
explanation or supp )n. If the
facts or data are ¢ a limiting
instruction by the co uest,
Comment : This ru party from
conducting a voir di ualifications
of an expert.

ent. by State Bar C idence, The
mmendation was adopt Jommittee. It

conform Rule 705 completely to Criminal Rule 705. As
ally proposed only the balancing test found in subsection
d) of the Criminal Rules would have been added. This
0sal was justified on the grounds that it was needed to
nt "back door" introduction of otherwise inadmissible and
dicial evidence relied upon by the expert witness pursuant
1le 703. An example which was offered was that in a products

00200474
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ution VA. This solution was approved by the State Bar
1ittee on Rules of Evidence. This solution was approved by

Carlson, Sadbergy, Pope and Blakely, but rejected by Jones
’Ragland. MQ‘QW ) O'Qrei—

- Rule 705. DISCLOSURE OF FACTS OR DATE UNDERLYING EXPERT
OPINION

(a) DISCLOSURE OF FACTS OR DATA. The expert may testify in
terms of opinion or inference and give his reasons therefor
without prior disclosure of the underlying facts or data,
unless the court requires otherwise., The expert may in any
event disclose on direct examination, or besrequired to
disclose on cross-examination, the underlying facts or data,
subject to subparagraphs (b) through (d)

(b) VOIR DIRE. Prior to the expert giving his opinion or
disclosing the underlying facts or data, a party against
whom the opinion is offered shall, upon request, be
permitted to conduct a voir dire examination directed to the
underlying facts or data upon which the opinion is based.
This examination shall -be conducted out of the hearing of
the jury.

(c) ADMISSIBILITY OF OPINION. If the court determines that
the expert does not have a sufficient basis for his opinion,
the opinion is inadmissible unless the party offering the
testimony first establishes sufficient underlying facts or
data. )

(d) BALANCING TEST; LIMITING INSTRUCTIONS. When the
underlying facts or data would be inadmissible in evidence
for any purpose other than to explain or support the
expert's opinion or inference, the court shall exclude the-
underlying facts or data if the danger that they will be
used for an improper purpose outweighs their value as
explanation or support for therexpert's opinion, If the
facts or data are disclosed before the jury, a limiting
instruction by the court shall be given upon request.

Comment : This rule does not preclude a party from
conducting a voir dire examination into the qualifications
of an expert.

mment by State Bar Committee on Rules of Evidence. The
commendation was adopted unanimously by the Committee. It
1ld conform Rule 705 completely to Criminal Rule 705, As
ginally proposed only the balancing test found in subsection
5(d) of the Criminal Rules would have been added. This
posal was justified on the grounds that it was needed to
vent "back door" introduction of otherwise inadmissible and
judicial evidence relied upon by the expert witness pursuant
Rule 703. An example which was offered was that in a products

060800474



b-%7
liability case the expert might examine other claims, lawsuits or
complaints in reaching an opinion. This data might be

inadmissible under Rules 402 and 403 because of .remoteness,
dissimilarity, or other defects in its probative value,. Yet,
under the rule as it now stands, a judge might admit the evidence
because of the claim that other experts in the relevant area of
expertise rely upon such data.

It was acknowledged that Rules 105(a) and 403 probably
provide the trial judge with sufficient authority to prevent such
possible misuse of data employed by an expert witness in reaching
an opinion. Nevertheless, there was thought to be substantial
danger that trial judges might not consider the applicability of
Rules 105 and 403, and think themselves bound by the language of
Rules 703 and 705, This recommendation was not intended or
thought to change the law. '

The Committee in its consideration.of this proposal reached
the conclusion that subsections (b) and (¢) of Criminal Rule 705
were also valuable protections against_ the misuse of expert
testimony. Despi-te recognition that these protections were
originally designed to take account of the relatively limited
discovery permitted in criminal cases, the Committee believed the
entire language of Criminal Rule 705 worthy of inclusion.

?
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING » EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

ETH W. ANDERSON TELEPHONE
M. BAKER -1512) 224-9144

LES D. BUTTS TELECOPIER
T £. ETLINCER (5i2) 224-7073

AN C. SHANK April 17, 1987

- Professor Newell Blakely
University of Houston Law Center
4800 Calhoun Road

Houston, Texas 77004

RE: Recommendations of the State Bar Committee
Rules of Evidence

Dear Newell:

Enclosed is a copy of a letter from Mike Sharlot, a copy of the
Agenda of the Committee on Administration of Rules of Evidence,
and a copy of its Proposed Recommendations. )

dustice Wallace has requested that we consider these
ecommendations. Accordingly, I am requesting that your
committee prepare a report to be submitted to me no later than
Yy 29, 1987, so that it may be included in our June, 1987,

III/tat
2losure

' MM % 00000476
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CHIEF JUSTICE THE SUPREME COURT OF{E%%!
JOHN L. HIIL PO. BOX 12248 MARY M. WAKEFIELD)

CAPITOL STATION
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASS'T.

ROBERT M. CAMPBELL WILLIAM L WILLIS
FRANKLIN S. SPEARS .
C.L RAY ‘ ADMINISTRATIVEASST, |
JAMES P. WALLACE MARY ANN DEFIBAU

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ
OSCAR H. MAUZY

April 15, 1987

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Reed & Butts

800 Milam Building

San Antonio, TX 78205

Dear Luke:

.I am enclosing a copy of Mike Sharlot's letter of April 7,
1987, along with the recommendations of the State Bar Committee
on Rules of Evidence resulting from the April 3 meeting. I
attended the meeting but had to leave at noon when they finished
their agenda. The items recommended were not on the published
agenda and were considered after I left. I was somewhat surprised
to get this report.

Please include this in your calendar of pending matters.

Sincerely,
7
{(,1
James P. Wallace
pgstice
JPW:fw
Enclosure
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SCHOOL OF LAW
THE UNIVERSITY OF TEXAS AT AUSTIN

727 East 26th Street Austin, Texas 78705+ (512 ) 471-5151

April 7., 1987

g Court of Texas
0X 12248
tin, Texas 78711

Justice Hill:

Also enclosed is the agenda for the meeting of April 3. 2
arison of the items listed there with those recommended will
1 that none of the agenda items were deemed appropriate for
n by the Supreme Court. 1Indeed, all of the Committee's
mendations to this Court were based on Proposals received
ite for inclusion on the agenda. 1In this connection, ‘I
iIrge the next chairman to announce a rule precluding formal
D on any item that is not received in time for inclusion on
genda and circulation to the Committee.

Sircerely,

M. Michael Sharlot
Chair, Committee on the
Administration of the
Rules of Evidence

. John F. Onion
.+ James P. Wallace
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AGENDA

COMMITTEE ON ADMINISTRATION OF RULES OF EVIDENCE

MEETING OF FRIDAY, APRIL 3, 1987, ROOM 104, LAW CENTER

The Committee on Administration of Rules of Evidence will

meet from 10 A.M. to 5 P.M. in Room 104, Texas Law Center,
Friday, April 3, 1987. The room will be available for Saturday
morning if our work requires the meeting to be continued. The
following items are offered in the order in which they were
received. A number of other suggestions were submitted, but the
questions that they raise appear to have been resolved to the
satisfaction of the writer through direct communication by the
Chair.

l.

Judge Gist recommends that Criminal Rule 614(d) be amended
so as to require the production of witness statements before
trial or before the witness testifies. *

4.
Mr. Reynolds suggests consideration of possible amendment of '
Rule 408 to address the admissibility of "Mary Carter” '
agreements in light of Scurlock 0il Co. v. Smithwick, 30
Tex.Sup.Ct.J. 74 (1986). 1 have written Mr. Reynolds asking
him to consider preparing and distributing language for a
proposed amendment.

Justice Hall requests consideration of the application of
Civil Rule 802 to summary judgment proceedings.

Ms. Fox recommends the removal of “or by considerations of
undue delay" from Criminal Rule 403 as a grounds for the
exclusion of otherwise relevant evidence.

Ms. Fox recommends the remov§1 of "in the State's case in
chief" from Criminal Rule 404(b) .so as to require prior -
notice as to the offer for any purpose of evidence of prior
acts of the defendant.

Ms. Fox recommends the addition to Criminal Rule 404(b) of

‘language that would provide in detail the contents of the

notice to be provided by the prosecution prior to the offer
of evidence of "other acts" of the defendant. )
Mr. Marshall recommends the amendment of Criminal Rule 410
to permit the use in perjury prosecutions of certain
statements made during plea hearings (where the plea was
later withdrawn) or during plea negotiations.

Mr. Marshall recommends the amendment of Criminal Rule 410
to permit the use of such statements in a subsequent
prosecution for an offense other than the one at issue
during the original plea hearing or negotiation. He offers
the examples of prosecutions for bribery or retaliation.
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Agenda
Page 2

9. Mr. Marshall recommends the amendment of Criminal Rule 613
to give the court discretion to permit the victim and the
victim's relatives to remain in the courtroom during
testimony although they would otherwise be subject to
exclusion as witnesses. _In this connection it is suggested
that consideration be given to extending this proposal to
include persons who have interviewed child victims of sexual
or other assault and whose bresence may be justified as
providing reassurance to the child even if they may also be
called as witnesses.

10. Other matters, if any.

‘Attachments: 1987-1 through 9.
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April 7, 1987

THE 1986-87 STATE BAR COMMITTEE ON THE ADMINISTRATION OF RULES
OF EVIDENCE RECOMMENDS TO THE SUPREME COURT OF TEXAS THE
FOLLOWING CHANGES IN THE RULES OF EVIDENCE

In the following materials, new language is indicated by
being underscored, section and subsection headings to be
highlighted when printed are shown in capitals, and language to
be deleted is bracketed.

1. Rule 103(a) * * =*

(2) OFFER OF PROOF. In case the ruling is one excluding
‘evidence, the substance of the evidence was made known to the
court by offer or was apparent from the context within which
questions were asked. When the court hears objections to
offered evidence out of the presence of the jury and rules that
'such evidence be admitted, such objections shall be deemed to b
apply to such evidence when it is admitted before the Jjury with

out the necessity of repeating those objections.

EXPLANATION: This proposed amendment is suggested to make Rule
103(a)(2) consistent with Tex. R. App. P. 52(b). It is not a
change in the law, but rather collects relevant rules from
different codes into the same body.

2. Rule 103(b)

RECORD OF OFFER AND RULING. The offering party shall as soon as
practicable, but before the court's charge is read to the jury,

‘be allowed to make, in the absence of the jur its - offer of
proof. The court may add any other or further statement which -
shows the character of the evidence, the form in which it was
offered, the objection made, and the ruling thereon. It may, or
at request of a party shall, direct.the making of an offer in
question and answer form.

EXPLANATION: The purpose of this amendment is to make 103(b)
consistent with Tex. R. App. P. 52(b).

The recommended changes ## 1 and 2 carried by a Committee
vote of 10-9. The opposition did not dispute that the new
language was fully consistent with the present law. Rather, the
objection was to the inclusion in the Rules of Evidence of
matters covered in procedural rules in the absence of any
“inconsistency between the two. Such additions were said to be
objectionable because they unnecessarily add to the verbiage of
the Rules of Evidence, and depart unnecessarily from the model
of the Federal Rules of Evidence. It was also noted that if the
addition set forth in item # 1, above, was to be made, ‘it would
be more properly placed at the end of Rule 103(a)(l) which is

titled "Objection".
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Rule 407. SUBSEQUENT REMEDIAL MEASURES:; NOTIFICATION OF
DEFECT

(a) SUBSEQUENT REMEDIAL MEASURES. When, after an event,
asures are taken which, if taken previously, would have made
e event less likely to occur, evidence of the subsequent
medial measures is not admissible to prove negligence or
lpable conduct in connection with the event. This rule does
t require the exclusion of evidence of subsequent remedial
asures when offered for another purpose, such as proving
nership, control or feasibility of precautionary measures, if
ntroverted, or impeachment. [Nothing in this rule shail :
eclude admissibility in products liability cases based on

It was also urged that this language discourages
facturers from making desirable changes in product design
fear of the use of such changes to their overwhelnming
dvantage in subsequent litigation A final argument was that
king the last sentence would conform rule 407(a) to the
lguage of the Federal Rules, leaving to the courts the task of
iding in the context of specific cases when, if ever, a
inction in the treatment of this class of evidence is
opriate in products liability cases.

Rule 705. DISCLOSURE OF FACTS OR DATA UNDERLYING EXPERT
' OPINION

DISCLOSURE OF. FACTS OR DATA. The expert may testify in
S of opinion or inference and give his reasons therefor

out prior disclosure of the underlying facts or date, unless
court requires otherwise. The expert may in any event

lose on direct examination, or be required to disclose on

S-examination, the underlying facts or data, subject to
aragraphs (b) through (d) .

VOIR DIRE. Prior to the expert giving his opinion or
sing the underlying facts or data, a party against whom
nion is offered shall, upon reguest, be permitted to
L a voir dire examination directed to the underlving
A_upon which the opinion is based.
iducted out of the hearing of the Jjur

facts
This examination shalil

ADMISSIBILITY OF OPINION. 1If the court determines that

&ert does not have a sufficient basis for his opinion, the
is inadmissible unless the party offering the testimony
Stablishes sufficient underlying facts or data.
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(d) BALANCING TEST: LIMITING INSTRUCTIONS. When the
underlying facts or data would be inadmissible in evidence for
any purpose other than to exgla1n or support the expert's
opinion or inference, the court shall exclude the underlzlng
facts or data if the danger that they will be used for an

improper purpose outweighs their value as explanation or support
for the ex pert S oplnlon. If the facts or data are disclosed

befo:e the jury, a limiting instruction by the court shall be
given upon regquest.

Comment: This rule does not Qreclude a party from
conducting a voir dire examlnatlon into the ’
gualifications of an expert.

The reconmmendation was adopted unanimously by the
Committee. It would conform Rule 705 completely to Criminal
Rule 705. As originally proposed only the balancing test found
in subsection 705(d) of the Criminal Rules would have been
added. This proposal was justified on the grounds that it was
needed to prevent "back door"™ introduction of otherwise
inadmissible and prejudicial evidence relied upon by the expert
witness pursuant to Rule 703. An example which was offered was
that in a products liability case the expert might examine other
claims, lawsuits or complaints in reaching an opnion. This data
might be inadmissible under Rules 402 and 403 because of '
remoteness, dissimilarity, or other defects in its probative
value. Yet, under the rule as it now stands, a judge might
admit the evidence because of the claim that other experts in
the relevant area of expertise rely upon such data.

It was acknowledged that Rules 105(a) .and 403 probably
provide the trial judge with sufficient authority to prevent
such possible misuse of data employed by an expert witness in
reaching an opinion. Nevertheless, there was thought to be a
substantial danger that trial judges might not consider the
applicability of Rules 105 and 403, and think themselves bound
by the language of Rules 703 and 705. This recommendation was
not intended or thought to change the law.

The Committee in its consideration of this proposal reached
the conclusion that subsections (b) and (c) of Criminal Rule 705
were also valuable protections against the misuse of expert
testimony. Despite recognition that these protections were
originally designed to take account of the relatively limited
discovery permitted in criminal cases, the Committe believed the
entire language of Criminal Rule 705 was worthy of inclusion.
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JOHN M. O'QUINN & ASSOCIATES

ATTORNEYS AT LAW
3200 TEXAS COMMERCE TOWER -
HOUSTON, TEXAS 77002
‘ - (713) 223-1000
O'QUINN, P.C.
~ERTIFIED
AL INJURY TRIAL LAW
| May 30, 1987

Mr. Luther H. Soules TII, Chairman
Supreme Court Advisory Committee
‘Soules, Reed & Butts

800 Milam Building :

East Travis at Souledad

San Antonio, Texas 78205

RE: Proposed Amendments to Rules 407 & 705
Dear Luke: '

. In a letter dated May 27, 1987, Chairman Blakely reported
the Subcommittee's vote about several proposed rule changes.

, My vote was not reflected in his report regarding Rules
407 & 705. This is not his fault, but mine. I have. been out
of town in trial and did not timely send my vote to him. None-
theless, I would like to make my position known,. particularly
since the Subcommittee is sharply divided on these matters.

, In my judgment, it would be wrong, and seriously wrong, to
‘tinker with Rule 407. The present language of that rule
represents a compromise between sharply competing points of
view. The present rule was hammered out after much argument
and discussion and represents a consensus position. The
present rule represents a reasonable balance between those
competing points of view, and it would, in my judgment, be
_wrong to change one portion of the rule and upset that balance.

Moreover, there are strong arguments in favor of admissi-
bility of subsequent changes in product 1liability cases.
Strict product liability law is not fault based. It focuses on
the product's condition, rather than the seller's conduct.
" Thus, the traditional arguments for excluding subsequent
remedial measures in negligence cases do not apply.

- Hence, include me with those who voted to reject this rule
mchange.
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LAW OFFICES

SOULES, REED & BUTTS

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

KENNETH W. ANDERSON WAYNE 1. FACAN
KEITH ‘M. BAKER ASSOCIATED COUNSEL
STEPHANIE A. BELBER

CHARLES D. BUTTS TELEPHONE
ROBERT E. ETLINCER (512) 224-9144
MARY 5. FENLON

PETER F. CAZDA TELECOPIER
REBA BENNETT KENNEDY (512) 224-7073

DONALD J. MACH
ROBERT :D. REED
SUZANNE LANCFORD SANFORD
HUCH L SCOTT, IR.
DAVID K. SERCI
" SUSAN C. SHANK
LUTHER H. SOULES Hi

W. W. TORREY June 10, 1987

Professor Newell Blakely
University of Houston Law Center
4800 Calhoun Road

Houston, Texas 77004

RE: Amendment to Rule 267

Dear Newell:

Enclosed is a housekeeping amendment to Rule 267, submitted by
Professor Wicker.

Please submit a proposed Rule . no later than June 18, 1987, so
that I may include it in our June agenda.

Very, truly yo

LUTHER A. SOULES III

LHSIII/tat
encl/as



Texas Tech University _

School of Law
Lubbock, Texas 79409-0004 7 (806) 742-3791 Faculty 742-3785

May 6, 1987 °

Professor J. Patrick Hazel, Chair
Committee on Administration of Justice
University of Texas School of Law

727 E. 26th Street

Austin, TX 78705

Re: Need to amend Rule 267, Tex.R.Civ.Proc.

fDear Pat:

; Rule 267, Tex.R.Civ.P., was amended, ef ive January 1, 1988,
_to include language expressly re :
_of Evidence. The latter,
11988, and renumbered as

Accordingly, the enclosed suggested amendment to Rule 267,
ex.R.Civ.P., is offered to conform it to the amendments to the Texas
‘Rules of Evidence.

Sincerely,

Jeremy C. Wicker
Professor of Law

/nt
losure

Justice James P. Wallace

Mr. Luther H. Soules III

“An Equal Opportunity/ Affirmative Action Institution”
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(existing rule marked through with dashes; proposed new wording

underlined)
Rule 267. _ Witnesses Placed Under Rule

At the request of either party, in a civil case, the witnesses on
both sides may be sworn and removed out of the courtroom to some place
where they cannot hear the testimony as delivered by any other witness
in the cause. This is termed placing witnesses under the rule.
Neither party to the suit shall be placed under the rule. Where a
corporation is a party to the suif, the court may exempt from the rule
an officer or other representative of such party. Witnesses, vwhen
placed under Rule 613 614 of the Texas Rule of Civil Evidence, shall
be instructed by the court that they are not to converse with each
other or with any other person about the case other than the attorneys
in the éase, except Ey permission of the court, and that they are not
to read any report of or comment upon the testimony in the case while

under the rule. Any person violating such instructions may be

punished for contempt of court.
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