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TEXAS SUP COURT

VI SORY BOARO I NG

September 13, 1986

CRA! N SOULES. Let'. bring this
meeting to order and get started 0

WeBre going to take the last paragraph on

Page 8. Is there any controversy over the --
ok ay. I 1m sor ry. On Pag e 153 of tbe mater i als,

the last paragraph of Rule -- proposed Rule 279

is all that & s left of that Rule to work on tad .

Bad1 , is there any change in that current

1 alfJ?

PROFESSOR EDGAR: Yes, it just says

that the words "legally. or "factually~ have been

added because lots of people have argued from time

to time, "What is tbat, 18 that legally

insufficient evidence or factually insufficient

evidence?- And clearly it means, I think, legally

sufficient, certainly after verdict. And since

you can't make a factual insufficiency argument

before verdict, we thought to remove any doubt

about what that means, to let people know it means

botb.. So that. s why we \vere recommend ing that be

included.
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1 CBAI MAN SOULES: Does tha t-- in
2 effect, that's stating in the rules sometbing the

3 rule did not state, but wbich was understood by

4 everybody to be the law anyway?

5 PROFESSOR EDGAR: Well, it wasnl t
6 understood by everybody because people argued

7 about whether or not that meant legal or factual,

S when, any way you look at it, it means both. So,
9 we just thougbt we would clean it up. It really

10 has become somewhat redundant, maybe, but we were

11 just doing that to make clear to the bench and bar

12 what's --
13 MR. WELLS: Well, if it's legally
14 insufficient, you make the objection before. You
15 know, this kind of lets you bide bebind the law,
16 donUt it?
17 PROFESSOR EDGAR: Bu t you l ve always

18 been able to do that by filing a Motion for
19 Judgment N.O.V. We haven't changed the law any by

20 this..
21 CHAIRMAN SOULES. This is what tbelaw

22 is.. It just states it expres.1Y' whereas the rule

23 previously did not so state it..
24 PROFESSOR EDGARI That's right.
25 CHAIRMAN SOULES. Any -- is there any

512-474-5427 SUPREHE COURT REPORTERS PRISCILLA JUDGE
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1 objection to this?
2 JUDGE TONKS: I'm not sure I
3 understood what change he made.

4 CBAIRNAN SOULESi 1 xigbt, Judge~
5 As Hadley was saying t in tbe past, raising

6 insufficiency of the evidence ~~

7 JUDGE TUNKSi Factual insufficiency_
8 CHAIRMAN SOULES: -- was done after
9 verdict .- either factual or legal in.ufficiency.

10 For example, even though you can object to
11 the submission of an issue based on legally
12 insufficient evidence -- there i. no evidence to
13 .upport it -- even if you did not do so after
14 verdict, you could move for a Judgment N.O.V.

15 because there was no evidence to support it. So
16 you could actually raise that after verdict even
17 though it wa. not raised before.
18 JUDGE TUNKS: But you canWt ask for
19 wbat bothers me is tbis Lerminology here. It
20 appearS to stat. -- to infer that a basis -- that
21 an objection to an issue becau.e there is factual
22 insufficiency is sufficient to keep it from being
23 submitted. That is not correct.
2 4 C HA I aHA N SOU L B S : T bat $ s cor r e ct. You

25 -- tnetees no question that you properly stated

512-474-5427 SUPREMB COURT REPORTERS PRISCILLA JUDGE
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1 the law there.

2 JUDGE TU S: ~he fact that this
3 language sU9gests that to me might also suggest it

4 to somebody else~ The claim that the evidence is

5 factually insufficient .ay be made after the

i submission to the jury§

7 PROFESSOR EDGAR: Well, tha t' s a
8 correct statement of the law because that'. tbe

9 only time it can be made.

10 JUDGE TUNKS= That's right. But it
11 infers that factual insufficiency could be maae
12 before the case i. submitted to the jury.
13 CHAIRMAN SOULES~ Of course, it cannot

14 do so.
15 PROFESSOR EDGAR: I don i t read that --

16 JUDGE TUNKS i I think probably Badley

17 corrected 1t. I just didn't under.tand him clear
18 enough. I think you took out the word Ufactually.
19 here; did you not?
20 PROFESSOR BDGARI No. you see, the
21 r u 1 e as i t now read s jus t . a y s, ø a c 1 aim t hat the
22 evidence was insufficient to warrant the
23 .ubmisSion may be made for the first time after
24 verdict."
25 JUDGE TUNKS: Yes, sir.
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1 PROFISSOR EDGARi And people bavet
2 from time to timet .aidn uWell, does that mean

3 legally insufficient evidence or factually
4 insufficient evidenc n .ell. actually it m.ans
5 both, and that's what we've said.

6 JUDGE TUNKS: Well, you cannot
7 pas.ibly file an objection to the submission of an

8 issue on the grounds tbat the evidence was

9 factually insuff ia iea t to sustain it -- to vo id or
10 .ubmit it.
11 'ROrBSSOR EDGAR. Doe. this ind icete

12 that ou can?
13 J UD GET U NK S ; I t bin kit doe.. I t d i d
14 to me.
15 PROFBSSOR BDGARI Wel1, that's not our

16 intention.
1 7 J UD GET U NK S i Well, t hat D s all rig h t .

18 PROFESSOR EDGAR: And certainly tbat
19 was not ø_

20 JUDGE TUNKS. I ju.t wanted to clear
21 tbat up in my own mind.
22 CHAIRMAN SOULES. All rigbt, any
23 further discussion on final paragraph of RUle 219?
24 Okay. Those in favor of recommending tbe

25 Supreme Court adopttbis final paragLaph, show 'by

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 hand s.. Opposed? Tba t l $ un an imou 5 11' r ec: ommend ed,

2 then..
:3 ~Ul.. RAGLAND i: Lou, may I ask a

4 question?

5 CHAIRMAN SOULES: Ye., sir.. Tom
6 Ragland..

7 MR.. RAGLAND: As usual, i;m about two

8 days late on things. In the first paragraph,

9 third 1 ine -- we were talk 11'g abou t tbat ye.terd BY

10 -- did we leave the word ~limiting. in there --

11 .lim1ting c:onstructlon~?
12 CHAIRMAN SOULES: No, it was taken
i 3 ou t..

14 MR. RAGLAND: Taken out?
15 CHAIRf-iAN SOULES i: Yes, sir..

16 PROFESSOR EDGAR: We deleted the whole

17 paragraph, not just that part of it, Tom..
18 CHAI RMAN SOULES tAll r 19 ht ro Now,

19 we're going to move to Rule 286.
20 .. SPARKS (San Ang elo); Can you tell
21 me how Rule 279 finally reads?

22 eHAI RMAN SOULES = Well, Sam, it

23 read s --
24 R.. SPARK S (San Angelo); What was

25 done in the first big paragraph on Page 71

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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i CSiUR14AN SOULES i On, before \'IE! leave

2 that~ we need to raise Harry's concerns of

3 yesterday whether or not we should submit

4 Jlfactuaiel or inSe.rt "factual~ in ..- on Page 152,
5 in the paragraph that's in plain type, not in

6 italicized type, in the fifth line, before the
7 word ~element~n Anybody have a chance to --

8 PROFESSOR EDGAR; Well, it certainly
9 wouldnlt hurt anything, and if itls a cause for

10 concern then I certainly have no problem with
11 including it~
12 CHAIRMAN SOULES: Bill, what do you
13 think about inserting the word WfactualO in that
14 fifth line? It's a matter Harry had concern about

15 and you were

16 PROFESSOR DORSANEO: I don't like the
17 idea of it. ¡ thought about it, and I think it

18 will create confusion.
19 CHAI RMAN SOOLES: Why s 01
20 PROFESSOR DOnSANEOi Well, we're
21 really talking about deeming a component element

22 of ..- we are really talking about a legal element.
23 if we're going to tallt about anything. Weire

24 talking about deeming that the judge found that a
25 particular component was .upported by sufficient

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 evidence. I don~t -- I just don1t th the word

2 fifactuald adds anything at all.
3 MR. REASONER: Well, I -- Luke, I ve
4 thought about thi. further and the thing that

5 bothers me, if you will look back -- and I didn1t

6 get. chance to talk to Badley about it this

7 morning -- but the old rule referred to deeming

8 the issues themselves, you knOW, which I take to

9 be the i..ues that would have been submitted to

10 the jury.
11 PROFESSOR EDGAR: The fact issue.
12 MR. REASONER; The fact issue. Why
13 wouidnVt it work, Hadley, if you just substituted
14 Hquestions, fi because as I understand the deemed
15 issue practice, you never went back and thought

16 about whether the issue was too broad or too
17 narrow, or bow many issue. there would have had to

18 have been. You were just deemed tbe answers to

11 bowever many issues were neces..ry to support the
20 cause of action, assuming you bad a sufficient
21 submiss ion for them to be nec.ssar ily reparable.
22 So why wouldn q t it work just to put "question."?
23 PROFESSOR EDGAR; Well, tbe problem
24 that I have conceptually with that, Barry, is tbat

25 wi tb a broad-form ques t ion n a ques t ion in aii

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 probability i8 going to consist of what .. used to
2 think to be an independant ground of recovery or

3 defense ~-

4 MR. REASONER: Well, but
5 PROFESSOR EDGAR. aad we don ~ t
6 really mean that, you see.

1 MR. REASONER* No, but for fide iag~
8 ever to co.. up, somebody has got to say, bere 1s

9 . question that .as not a.ked to the jury, or

10 maybe tbere are two questions that .er. not asked
11 to tbe jury. Tbey really got to say they were

12 questions that were not asked to the jury~
13 PROFBSSOR EDGARI No, that ~ s not wbat

14 we were talking about yesterday. We were talking
15 about a situation in wbicb a question was asked,
16 but it was factually deficient with r..pect to an
17 essential component of that question. If welre
18 talk lng abou t fraud, for exampie.
19 HR. REASONER; But tbat~s another way

20 of say ing, Hadley, if fraud cons ists of A, Band
21 C, we didn't ask C to the jury, There is a
22 factual inquiry that we. not made, Whether because

23 of the definition or the way tb. question was
24 asked. So there was a question that was not
25 asked, and tbat1s really what you want deemed, is

512-414-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 tbe juiy.s factual response to C.

2 So it seems to me that the use of Øquestion-

3 really is parallel witb the prior practice. Wben

4 you inject the notion of an element, by wbicb I

5 take it you mean in this instance, an element of .

6 cause of action in a legal concept, that's

7 radically different from our prior deemed Issue of

6 practice..
9 PROfESSOR DORSANBOI No. I don~t tbink

10 it is, because we're deeming that tbere is

11 evidence -- welre deeming a finding, .11 right?
12 The findings are what are deemed and there are
13 findings on partiCUlar --
14 MR. REASONER~ No, that'. -- that may

15 be what you are doing in your bead; tbat l s not
16 wbat this language says. It say., "deeming" --
17 PROFESSOR DORSANEO~ Well, I think you

18 need to read the language mOre carefully if you
19 don't tbinK that's what it says.
20 MR.. REASONBR: All right.. Well, read

21 it. It says, -deeming the element.- It's not

22 saying it's deeming any finding, it'. not sing
23 it's deeming the answer to any que.tion. It's

24 saying it's deeming an element of a cause of
25 action..

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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CHAI aMAN SOULES: I th ink Bar ~ s 90 t

a -- b.. raised a new.attar bere and I ink it
need. to be .ddr....d. Sam Spark.. S Angel0.

MR. SPARKS (San 9 0) i I don l t

think it's. new m.tter. kick this thing

around yesterday ten times. d Judge Pope sat

there, and we used the example. of five elements

of fraud. Now, one of them 1s omitted. That's

wbat we've been talking about all tbi. time.

And I was told yesterday -- both Edgar and

Bill said that was a legal element. You know. one

of the five requirements is omitted from the

instruction thatis given to the jury and it's
going to be deemed. That'. what we kicked around

yesterday. And it's not factUal. it's just an
element. And in that c..e it's. legal element.

This is not a new -- we talked about this

yes terd ay for two hou rs.
MR. REASONBR. Well, are you

suppor t ing me, Sam?

CHAIRMAN SOULES~ Well, let me say

this; From the

R. SPARKS (San Angelo) = I don' t want

the word "factual" in there.. I think it creates a

problem, Without it in there, it covers both

512..474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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factual and legal.

HR. REASONER; I think you're right,

and that ~ i why i tbink it ougbt to say

" qu e . t ion s . "

MR. SPARKS (San Ang Q) I 11. let's
vote on it.

PROFESSOR EDGAR# Well i the thing --

if it says equestion.,n thoughi Barry, it just

iays "when the ground of recovery of dense
consists of maze than one question. ~ ok ? The
jury is asked, "00 you find that the defendant.s

negligence proximately caused the plaintiff's

injury? What amount of damages, if any?" The

jury anSWeXS damag..; does not answer question

do.. not answer the liability question. en
you; reg oing to deem a f tnd lug of "yes" on the

first question that w.. not an.wered? That's not

what we intend here. We're talking about when a

question contains more than one element.

PROFESSOR DORSANEO: See, and before

it was one question per element, before, under the

old scheme. That i s why it .aid n issue" before,
because each element had to have it's own separate

question UDder the separate and distinct scheme.

PROFESSOR BDGAR: Its component part.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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i PROFESSOR DORSANBOi It. piece. Rov,
2 maybe "element- isn l t a very good word, but it

3 comes as clos. to identifying what we have always

4 been talking about a. anytbing .1.. we b to u.e,

5 I think" And when you say ~faatu.l element, ~ I 1m

6 not sure wbat a -factual element" is.

7 i-iR... SPARKS (E1 Paso) = What is wrong

8 with the Use of the word ~ issueR in this

9 particular
10 PROFESSOR DORSANEOi aeCaD.. it
11 do.sn § t mean anything.
12 PROFESSOR BDGAR: Becau.. it creates
13 an ambiguity because "issue" in the before time -~
14 before we changed it -- meant "question~ and not

15 "legal issue. n I really th ink that) s the problem
16 with the current rule. It s the word · issue. in

17 it, and we donI t know whetber fi1.su.- m.ans issue

18 in the sense of component part of . claim or a
19 defense, or question, wbich could be bi9geZ than
20 one issue in the sense that you are mentioning it.
21 Really, that l s why I suggested we change it
22 to "element. ~ I 1m not completely happy that

23 "element" -- Relement" isn W t great -~ but I
24 wouldn l t want to say "part&" When I bear ~partsi"
25 I start thinking about cars, Bee? I have to talk

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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Ueiement~ -- that1s as close as i can co.e. And

it r.ally isnlt a factua1 element, it's an

ele.ent, like materiality is an ele.ent of . frauQ

case..

C SAl RMA N S au L E S : Do we h a v. t hr..

alternatives? One tbat we just leave ~ ementÖ

tbere without any modifier. The second, tbat we

modify element by inserting the word ~f.ctual~

~f.ctual element.~ And then, tbird, that we

replace Pølement~ with the word -question.-

Now, are those the three alternatives that

are before the bouse?

R.. REASONER: No, I would . ay you

could not completely replace -- because I think

Hadley is right. The preparatory language doesnl t

make sense if you use Wguestion." But it seems to

me that, when you get down to what it is you are

deeming, that you could substitute -questionU for

"elementl1 there.

CHAiRI~AN SOULES: Barry, tell me

exactly how that would work because that -- i 1m

raid ! don' t yet understand..

R. REASONER; It may well bø that I

don't understand, but I think down at the end when

you say, "and ..ke a file written" well,letis

512-474"'5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 .ee~ Wbere you have the last ele.ent ox ele.ent.,
2 I believe it would wOrk if you substitut

3 -questionfi there~

4 CBAI SOULESi Rusty.
5 . NS i I ..an the whole tb lag
6 is modified when you get right 40wn to what it is

7 tbat we are deeming it talk. about. if thex. is
8 factually suffieient evidence to support a finding

9 tbereon.

10 It's. finding on an element of a cause of

11 action, or a ground of recovery or a ground of
12 defense. And that1s a finding wbich is as close
13 as we can come in the current practice to
14 describing whatever tbe animal is, because wben
15 you submit to tbe jury a question witb a whole
16 bunch of definitions and instructions in a broad
17 form ~~ we can call tbat a ~jury finding,. or we
18 can call it an ~implied findingQ when we get to

19 the nonjury situation ~- but to call it a
20 -question" is wrong, to call it an "instruction"
21 is wrong, and to call it a "factual finding" is
22 not necessarily accurate. But it doesnlt make any
23 difference wben you talk about factual elements
24 because we talked about findings here. That's a.
25 c 1 ear as it n e ad s to be $

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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People are going to understand how this work.

the same way it used to work, to tbe extent that

it ever worked; and to the extent that it didn't

work, it ain1t going to work again. But that's

not a Dew problem. We en It cr.at i any new

problems that weren it there before.

CHAIRMAN SOULES: We i that l s

debatable, but we did that yesterday.

MR. REASONER: Yeah, well, I -~

CHAIRMAN SOULES: Justice Wallaee.

Excuse me, Judge, I didn't see you.

JUSTICE WALLACE: The perception I get

sitting bere listening -- and I certainly share in

what I l m abou t to say ~- is that I'm not sure

anybody in bere understands what this says. And

if this group doesn't understand it, how in tbe

world is that trial judge going to understand it

up tbere aD the bench when you start hitting him

with it?
Now, if I understood Hadleyls e lanation

yesterday, tbis was intended to cover an

alternative ground of recovery or defense tbat was

lacking in the legal or factually .ufficient

evidence.

. INS; NO$
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PROFESSOR BDGAR: No, that wa. on tbe

top of Page 8, Judge Wallace, wbicb we bave

eliminated.
JUSTICB WALLACE.

PROFESSOR EDGAR:

Ob, Ii. SOXEY.

We i re talk i over

bere on Page 152*

JUSTICE WALLACE i That' s wbat I get

for coming in late.

PROFESSOR EDGAR: I share Rusty's

view. This is not intended to cbange tbe la. in
any way the mechanics of ~d.emed findings,. Barry.

We're just simply trying to find a word which is

sufficiently descriptive to cover the changes we

made yesterday. And I don't really -- to wbatever

extent it wa. confusing before, it will remain

confusing, but to wbatever extent it was

explanatory, it will continue to be so.

PROFESSOR DORSANEOI Well, all I can

say i8 wben Badley and I went tbrougb this at the

1a.t meeting, Rusty, we sat down and tried to make

it mean what it bas .1ways meant, in terms of tbe

cbange from narrow as you practiced to broad as

you practiced, to preserve it This is as close

as we could come to getting it to be the same as

it ba. been for -- since it was invented. And I i m
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confident that pU'l:ting l'factual'~ is go 9 to

make a bigger probiem than !tis going to do an

!mprovement~ And what the problem ~~

Z,U:l." REASOt\!ERi: 11, i 1m not c f ent

either w , but II. persuad by Rus .s
thus!a.. tbat we can't improve OD it at tbe

moment and we might as weii move on ~

CHAIRMAN SOULES: Well, is eve body

satisfied that we leave tbis the way we left it

yes terd ay?

JUDGE TU St Resigned to it, instead

o f be in 9 s at is f ied .

eRAI N SOULES. Resigned to it, all

rig b t ..

Let's go on to 286.. Is there a controversy

about this?

23

MR. SPARKS (San Angelo) Luke, my

question is still the same, 18 tbe first paragraph

just like it's written? Is tbat what we have

adopted, no changes?

PROFESSOR EDGAR: No, we added after

tbe underlined portion, ~submitted or requested,.

we said, -are waived. instead of .shall be deemed

24 .. waived..
25 MR$ SPARKS (San Angeio): All right,
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that~s fine. What other changes in that

paragraph?
PROFESSOR ED i That's a11io

MR. SPARKS (San Angelo); Thank you~

And then the second parag raph

C IRMAN SOULES; Deleted..

ø SPARKS (San Angelo) i The whole

paragraph?

CHAIRMAN SOULES. Yes, .ir. And the

last paragraph is maintained as sUggested..

MR. SPARKS (San Angelo): 11 right.

Thank you.

CHAIR~lAN SOULES ii Excuse me for

overlooking your reque.t there, Sam. I apologize.

MR. SPARKS (San Angelo); I em us to

it..
CBAI RMAN SOULES: Well, then, I doubly

apolog ize..

PROFESSOR EDGAR; 286 is simply

textual.
. INS; Luke?

CHAIRMAN SOULES i Rusty..

MR. INS; Excuse me, did we -- I
don't remember any real discussion on the last

paragraph yesterday..
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22

N BOULES: We did that before

you got here this morning.

MR~ NS: Well, you didn~t talk
about tbe t you have left in bere Is just
~quest ion _. And, one e a9 aiD, you ignoxe fac t

tbat tbere are elements tbat can be now included

by instruction or definition that are just a. much

a Chaii_nge -- may be challenged by a sufficiency

of the evidence.

PROFESSOR EDGAR. That is right_

MR. INS: Such as in the current
status of the law, any inferential rebuttal

instruction.
CHAIRMAN SOULES; Well, do we want to

reopen that and take it up, or what are we going

to do? We've got. lot of work to do today.

PROFESSOR IDGAR; Would you just say

hquestionn or ~element thereof"?

MR. INS: Well, I mean, I ~- just
to -- technically speaking, you make an objection

that there is no evidence to support tbi.

admission of an unavoidable accident instruction.

I mean -- you know, so itis an instruction. I

don't know wby you don ij t u.e the same

question-instruction definition like we used
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1 previously.

2 MR. REASONER; Well, now und er t
3 ex 1st ing prea t ice you would bave to obj ec t before

4 the charge was given, right -- Oft instruation?

5 PROFESSOR EDGAR: Y , tbat's right.
6 MR. NS: Not to say that there
7 no evidence of unavoidable accident, but then I

8 dontt -- since it's not a finding, I guess there
9 isn't any place we can do it.

10 MR. REASONER; I think on an
11 instruction you are required to object before the
12 charge..
13 PROPESSOR DORSANEOI Well. thatis
14 see, that l s bec.use you. re playing by tbe old
15 rules.
16 MR.. REASONER; What are known as the

11 current rules, the last time I looked at my book.
18 MR.. MCMAINS: Yes, but, I mean, when

19 an entire defense -- when the recovery and
20 defense, both, may be contained in an
21 instruction --
22 MR. REASONER: But ~lou§re :iElal1y

23 opening up the entire charg. for a post-verdict
24 attack if you put that in tbere.
25 PROFESSOR EDGAR; Well, tnatls alway.
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been true"
" MCKAINS i W.ll, if all you can do

1s attack the questioDø and I'm goin9 to submit

your defenses by instruction, then you have

CRAI N SOULES i CU8e me, we can't

get a record witb two people talking.

.B" REASONERI I beg your pardon?

" INS: Thatl. fine, I just want

to know what the rules of the game are..

C I BMAN SOULES i Ok ay"

MR.. MORRISI Luke, let me ask you

soiiiething"

CHAIRMAN SODLESi All right. Lefty

l4orris..

HR. MORRIS i I ~m Bor ry I wasn l t here a

little earlier either"

What is the rationale for this paragraph --

this last paragraph?

MR. JONES: Tbat .as a compromise tbat

we had to throw to David Beck in the Bubcommittee

to 9 et the
CBAIR£llAN SOULES i I f we have time to

go back to that before 12130, we will. We've got

a lot of other work to do. We have resolved the

-- we have voted and passed on the 1a.t paragraph
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1 of 279. I donit like doing this, I tell you tight
2 now, bu t ¡, ve got -- i guess I have to -- somebody

3 has to. We've got to move on. We have voted on

4 every .apee t of 279. NOw, we are going to 281.

5 If we bave time to go back to matters that we bave

6 earlier dealt witb at tbe end of today's .ession,
7 we will do so.

8 It's my hope that when we get through tod

9 we will have acted on every rule tbat was before

10 this Committee when we started. year ago. And

11 that we will not need another ses.ion before we

12 make our report to the Supreme Court

13 286.
14 . SPARl(S (San Angelo): Can. t we
15 just finisb this one, Luke?
16 CHAIRHAN SOULES: have finished it.
17M R . SPA RK S ( San An 9 e 1 0) ; I tis
18 finished?
1 9 C HA IRMA N SOU L E S : Yes, sir.

20 HR. SPARKS (San Angelo) i Ok .
21 PROFESSOR EDGAR: 286 is textual.
22 Just two cbanges, .of" to .fEom~ And .change" to
23 .charge..
24 eRA! RMAN SOULES i Any obj ec t ion?

25 Okay. Those in favor, show by hands. Opposed?
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1 That' s unanimously recommended.

2 295.
3 PROFESSOR EDGARI Rule -- We hash
4 this around at an earlier meeting and the

5 subcommittee went back and tried to orporate

6 the chang 8. and sug9 est ions at wer e mad e as a

7 re.ult of the earlier meeting and is is what we

8 came up withø We were simply trying to explain in

9 wiiting what re ly happens because the rule, as

10 it was stated, Was somewhat confusing.

11 MR. REASONER: Hadley, is there any --

12 is there thought that there is to be any
13 limitation on bow many times the judge can retire
14 the JULY? I mean, can he just keep doing it
15 indefinitely,
16 or --
17 PROFESSOR EDGAR: Well, the rule, as

18 it is reCommended, does not put any limit on the

19 court, but does state that if it happens more than
20 once, then the couxt may 4eclare a mistrial.
21 PROFESSOR DORSANEOI You are going to

22 explain writing to the ju , in open court, the
23 nature of the unresponsiveness. You are going to
24 explain it in writing and in open court, or t?
25 PROFESSOR EDGAR: ~hat ~ s what the rule
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1 -~ the rule says that it 1 S to occur in open court

2 now, and is to be called to tbe jury $ s attention
3 in wr iting ~ Tbat doesn l t change tbe law.

4 PROFESSOR DORSANBOs I. m just
5 complaining about the language of it.

6 PROFESSOR EDGAR: 11 ,that # s --
7 ok ay. Whatever would be bet ter ~

8 MR. SPARKS (El Paso) ~ Badley, a lot

9 of times whan you have a verdict form that bas a

10 lot of instructions juries don't re tbe
11 instruction, ~if you.ve answered yes to this
12 question, skip down to 12,~ rather than -~ and
13 they go right through and they answer every
14 que.tion. And, many times, the lawyers can look

15 and see that it. s a clear verd ict for the
16 plaintiff or a clear verdict for the defendant,
17 even thougb the jury has not followed the
18 instructions because they have answered every
19 question, when they were not to under the
20 instructions on which questions to answer,
21 depending on the answer th gave to the preceding
22 question. Does that make it an informal or
23 defec~ive verdict, Or a purported verdict?
24 So this rule would call now for the -- even
25 though clearly a judgment could be rendered on the
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verdict ~- the judge to send it back to have them

erase some answers ~

PROFESSOR DORSANEO¡ I th th - s
always been so.

MR. SPARKS (81 Paso); Tha t never does

happen?

PROFBSSOR RDGAll Well, no, because

the court just simply ignores the immatexial

answer s ~

MR. SPARKS (El Paso) i That § s true.

Everybody does ~

PROFESSOR DORSANEO: Yeah, but ¡ think

the logic of it is tbat they are not finished

unti1 tbey aie finisbed. until tbey have done it

properly. 80 they could always go back and cbange

.omething that they have already written down, if

the fae t they hadn' t followed tbe rules over 1
was brought to their attention.

It's kind of almost a philosophical -- gets

to be a pbilosopbical point. You .ay, oulve
answered enough for me to render judgment on this

verdict. Do i need to instruct you to go back and

follow the rules on the theory that if you do

that, you might era.e what you have already put

down and ieplace it with something else?" So, ¡
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think, in theory, you could insist -- one par

could insist upon the jury fallowing the rules.

People donit do that, and that's what doesn't

happen in practice.

lUL. SPARIc(S (El so) : at~. true. I
don't think it's defective if you get B verdict

that you can write a judgment on.

CHAIRMAN SOULES: Any further

discussion on 2951 Rusty.

MR. MCMAINS* Well, the only -- I

think the question that Sam was aSking is: Do you

have to -- under this rule, would it appear that

you have to send the jury back?

M R $ SP A RK S ( E 1 Pas 0); T hat's r ig h t .

PROFESSOR EDGARt We did not -- with

re.pect to the amendment, that does not Change the

directive under the current rule. I mean, the

current ru1e would still require that.

fULl' SPA RK S ( E1 Pas 0) i R i 9 h t "

PROFESSOR EDGAR: So we have not

changed that practice.

HR~ MCMAINS: Yes, but I -- but I tend

to agree witb Sam. I'm Dot sure that that vezdlct
a verdict in which they've answered some

questions they d tdn a t have to answer becau.. they,
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1 for instance, didnJ t answer their pr ieate

2 questions -- like they will frequently do in a
3 negligence case witb . percentage question when

4 tbey did.n't find somebody negligent .... I don't
5 tbink that renders the verdict de tive, and I
6 donJt think this rule applies.
7 Under its revision IUm not sure thatUs true.

S And this says it is with. ttiandatory "shall," and
9 i just don J t know.

10 MR. LOW; t you U re s 10g is, that
11 it should be, if it s not responsive to the i.sues

12 requized by the jury to be answered, and maybe
13 tbat tbe ones tbey answer might not be required,

14 you know, for a verdict. It could possibly
15 eliminate see, it wooit matter to those that
16 they are not required -- see, the jury is
17 ins tructed to answer only -- go down to 12 to
18 an.wer to so they are really not required to
1 9 answer those other. tba t they d ia .

20 PROFESSOR EDGAR: Rusty, maybe I $ m

21 reading it incorrectly, but I i under the
22 current rule, literally applied, the court would
23 be required to send the jury back. It s s, ~If
24 it is not responsive to the issue, the court .liall

25 c all the jury W s attention thereto in wr 1ting and
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send them back for further deliberation.. at
.. Me MA INS i But I l m not sur e how you

can c2aim it'. unresponsive when t y answerea .

question.. I mean, they are posed the question..

It is true that the predicate says you don't have

to answer that question..
PROFESSOR EDGAll: But it says you will

not answer it.. It doean't say you don't have

it just says you Sn 1 not anSwer it, or you shall

aRswer it only in the even t you have done

so-and-sQ",

MR. is: Well, I understand that,
but I still don $ t --

MR.. REASONER: But I thQught the law

.as .if the jury i s answers are sufficient to baBe

a judgment on, the judge can ignore the rest of

it ..

PROFESSOR EDGAR: They do.

MR.. RBASONBR: And I guess it comes

down to what kind of gloS8 you put on responsive,

or something", But, to me, an immaterial an.wer

it doe.n t matter whether it l 8 r..pons lve Or
nonrespon. ive.

MR. LOW: What if they go back and

change something else after that? You have
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already got a -- or you can go back and say,

ell, wait, donlt answer it.~

.R_ REASONERI Well ø tbat ¡ s entire

possible but i don e t -- tbis rule does not -- as ¡

read the existing rule, tbis rule bas not e any
obaDge0

PROFESSOR EDGAR:

C RHAN SOOLES i

Tbatea right~
The pr teat. is not

respoDs lve both ways, the present rule and the

proposed rule.
PROFESSOR EDGAR: The reason you asked

us to go back and work on this, you look at Rule

2 9 5 and you s aid ø R Well, i f the v e r di c t is to be

reformed, then it really isn l t a verd 1c t yet
because it l S not . verd ict until it is accepted."

So then we added the word RpurportedR and tnates

how that came about. Then, we recognized that

respoDstveness was Dot entirely accurate, that

maybe we ought to include conflicting answers in

tbere, 80 we included that. And tben we tried to

make it clear what the court was to instruct the

juxy when they were called back into open court,

and we included that.
REASONERi Well, now con ic t ing

answers is in the old rule.

512-474-5427 SUPREME COORT REPORTERS PRI SCILLA JUDGE



1

2

3

4

5

6

1

B

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

PROFESSOR R: And -- no, it Nasn ~ t
~ither. Not in old Rule 295.

MR. REASONER: Well ~ the w I réad

it, "If it is not responsive to the issue

submitted, or contains conflicting £i Ings, the

oourt shall call the juryls attention thereto in

writing and send them back for further

aeliberation. ~

PROFESSOR EDGARt Well, I 0109128.

I stand corrected. Itm looking at Bule 295 tbat

we have here on 155. And, David, I had presumed

when you typed thi. the stuff in brackets was tbe

old rule, and I don r t see anything there about

conflicting answers.

MR. BECK: Yeah, thatls correct I

don l t have a copy 01 the rules, Barry. I f you Ire
referring to

PROFESSOR EDGAR; I §m just simply

rely tog on what we have in the book.
MR. REASONER; Well, ¡ th ink if we ire

rely ing on Oav id Beck, wè may wan t to reexamine

this entire proceed log 0

MR. BECK: Thank you, Harry.

PROFESSOR EDGAR: Now, the one cbange

the Committee recommended as a matter of pol icy,
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1 tbough, was that after the second time around, the

2 cou r t would d eclar e a mistr i a1.
".¡n

3 MR.. REASONER: That is intend ?

4 CHAI RMAN SOULES ~ ay declare a.

5 mistrial from tbe second time. forwaxd.

6 PROFESSOR EDGAR. Yes.

7 MR. REASONER: Well, the only que.tion

8 I would have is whether it's clear to everybody

9 that the court is not limited on hOW many times it

10 can send them back..

11 ~iR.. BECK: But, llarry, doesn't that

12 vary from case to caseu circumstance to
13 circumstance?

14 MR.. REASONER: I would th ink so,

15 David. I donVt think this rule ought to e to

16 it one way or another. I mean, once it makes a

17 strained argument that this implies you can only
18 do it once, it sewms to me.

19 M R.. MOBS I S ~ L uk e , I kin d of 1 i k e the

20 idea of keeping the c.oncept of a defective verd ict
21 because, otherwise, under tbi. rule, ou may bave
2 2 - - aè cor din 9 toRus t Y ~ sse en a r i 0 , you may h a v e a

23 verdict in which a judgment could be entered, but
24 the court, fOllowing this rule, would send it
25 back..
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MR~ LOw: The caption was

correcting --
~ MoaRI S I t iaid "Correa t ion of

the Verdict, ~ wben only. defective vera t sbould

be corrected.

CRAI N SOULES i So, you would leave

the ~defective. word in the title?

~ HORRIS~ I think so. I tbink it

makes it more pl. . Because if you get. verdict

upon wbicb . judgment can be entered, ltls not

de f ec t i v e $

CRAI N SOULES i I. there any

controversy over that? David Beck.

MR. B EC K ~ Let me jus t r a i sea

question. At one of our former meetings we b .

big debate about wbat tbe word -informal" meant

and what an "informal verd 1c t ~ was * And the

reason we dropped ftdefective- out of the title 18

becauBe the text of the rule refers to both an

inform_i and a defective verdict. So it really

wa. just, basically, a housekeeping matter. We

weren't trying to make any au tantive change

tbere. But. if somebody can tell me what an

o informal verd Ie t~ is ,maybe we can a.a ide wbethez

that even belongs in the rules.

~i ?_474_~4?7 RnPRRMR ~n"~T RRPORTRRS PRrA~TLL. 3nnOR
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i paO~BSSOR DORSANBOI One that's not
2 signed properly. One that's not signed

3 accordance wi'h the rules on who should sign the

4 verdict.
5 . SPARKS (El Paso) i Well. why would
6 at be "informal" r r than Rdefective"?

7 Thatfis defective.

S PROFESSOR EDGAR: We deliberated this

9 at a prior meeting, too, and didnrt COme up witb

10 any better answers.
11 CHAIRMAN SOULES: Bow about putting in

12 the caption "Correction of Informal or Defective
13 Verdict"?
1 4 . B BC I i See, t hat · a the d. bat. we
15 had in committee and decided, rather than to
16 lengthen the title, we just not modify verdict at
17 all and let the text of the rulea speak for
1S itself.
19 CHAIRMAN SOULES Let l s just take a

20 consensus on that, because it can it be that
21 controversial what we call this. Sh 1 we leave
22 it like it is? Insert ~- or leave the word

23 ~defectiv.. there, Or modify it by putting both
24 ninformal" and "defective" in the caption?
25 PROFESSOR EDGAR; Or leave both of
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1 them outio

2 MR. ADAMS: I think there is another
3 .ite~native, and that Is to strike out the
4 ~informalw -- just tAke that out of tbere.
5 . LOW i Ou t of the whole rule.
6 Q ADAMS i I don ø t know how you are

7 going to dlstingui.h between an Dinformalw and a

a Hdefective. D

9 Ma. REASONER: But, you know, --
10 CHAIRMAN SOULES; How much research
11 has been done to determine whether that word

12 hinformalD has ever been relied on by an appellate
13 court? I don't think we ought to be voting on it,
14 then, if we haven't thoroughly re.earched it,

15 because we may be taking out something important.

16 MR. REASONER: That's the way I feel.

17 I never have run into an informal verdict, but I

18 presumed somebody that put it in here thougbt
19 there was such a thing-
20 CHAIRMAN SOU S i Ok ay. Bow many
21 think the caption .hould be -- Lefty has raised a
22 point bere that can t be that controversial, but
23 it does need resolution. Bow many feel that the

24

25 . SPIVEY i Go abead and give us the
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i ait.~n.tive. you were going to give us before you

2 star task ing que. t ions.
3 C IRHAN SOULES: I just did, and i~ii
4: do it again now.

5 MRê SP IVEY g Th you ~
6 C Rli1Ai~ SOOLES: The first
7 alternative Is tbe caption would be PCorrection of

8 Verdict", second alternative, ~Correction of

9 Defective Verdlatfi, tbird alternative. HCorrection

10 of Informal or Defective Verd io t. ~

11 Bow many for option one, .Correction of
12 Verdict"? Show by hands. Eleven~

13 Bow many for "Correction of Defective
14 Verdict"? Six.
15 many for .Correation of Informal or
16 0 e f ec t e Ve r d i at. ? Sot her ems a 11. j 0 r i t Y for

17 leaving it the way the Committee proposed it.

18 MR. TINDALL: Wh about voting on
19 deleting that term -informal- and killing off that
20 snake? I cantt believe that no one in this
21 aommittee here has ever heard of an · informal
22 v e r die t · t hat it rou s t jus t be --
23 CHAIRMAN SOULES: Bave you researChed
24 it?
25 MR. TINDALL: No, I haven~t.
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1 CHAIRMAN SOUL~S: Has anybody
2 reaearched it that can give us the law on the

3 subject?

4 MR. SPIVEY; Are you going to let
5 Tindall out of order, because

6 CHA! ...""" ""SOULES : No, I diaD $ t -- I

1 don i t want to .take something out of a rule that we

e haven§t researched to find out if it haa a

9 purpose..

10 JUSTICE WALLACE. lid say if Burt
11 Tunks hasn't seen one, there probably is no such
12 thing"
13 HR. ADAMS. Well, the~e won't be after

14 the rule. are adopted Ð
15 CHAI RMAN SOULES i All r 19 bt. We can

16 vote on that, and certainly this committee can do
17 so, but if we
18 MR. TiNDALL~ Let's kill off ~inform.l
19 verdictQ because, really, no one at these tables
20 ha. ever heard of one in all of our tr i
21 experience. There is no sucb thing, and I move
22 that we delete fiinformal or" and just talk about
23 -defective verdict. h
2 4 ~ut . SPA RRB ( S an An 9 e 1 0); I i 11 IS e co nd

25 that",
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CHAIRMAN SOULES. ved and seconded.

Any iu r ther d iøcu.s ion? All in favor. sbow by
hands? Twelve. Opposed? Ive to four to
delete the word ø informal.-

MR. LOWI No matter what it is. if

i tis not d e f ea t i v. , you don i t D. e d to f 001 wit bit

~- whatever -informalØ is.
PROFESSOR DORSANBOi be ~d.fective

verdictQ is one tl. unreasonably dangerous and

an Pinformal.one is really wrong.

PROFESSOR EDGAR: Now, what you've

just done -- and let me raise a question here. If

the verdict is defective, the court may direct

that it be reformed, right then and there, hub?

~Defeativeti now covers a conf1ict, the jury

doesn't have to go back in and deliberate?

. ADAMS: That's how it1s going to

be reformed.

MR. JONES: ¡ hope to God after 277,

there will never be another conflict.

. SPARKS (El Paso): I hope there

w ill never be another verd ic t.

MR. REASONER: I want to tell you,

Sam, Franklin is . lot closer to rigbt than you

are.
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Ka~ SPARKS (San Angelo) i Sam, 80 you

unde~8tand, tbe purpose of tbis is so tbe court

can -- if you geta ~no~ answer wbere you need a

øy..~ on the plaintiff'S side, tbe COUrt Can send

them back and say you ~ ve answer ~no~ here it

should be "yes"; you understand?

SPARKS (El Paso)

-- maybe I ought to --

. I ought

C i N SOULES = We have some more

work to do on this rule now because of the last

vote~ Because.e talk about e nature of the
un r .sponsivenesB or do \~e the nature of

unrespon.ivenes. or conflicts? Is there thing

else in here tbat deal. with informalities that we

need to change?

9 AD AM S i We 11, I h . v e a que. t ion in

this regard

CHAIRMAN SOULES~ Gilbert Adams.

MR. ADAMS i -- and maybe somebody e1s.

can answer it. Suppose tbe jury did not answer

tbe percentage of fault and it comes -- they bave

got two parties that were negligent, but th

didn't answer the rcentage of fault, they
answered d amagas $ You .end them back to answer

the fault, and they want to change the damages~

i:1 ?_il'7ß._t;.d?" an.DRM~ rnnDT DRDnDT~DA 'P n TAt' T T. t.1\ :r nnt: R
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Now, are they going to be able to change other

i.sues in response t.o their answer to the .... .ay,
the unanswered issue?

~ TINDALL They can right now

PROFESSOR EDGAR 11, until t

return t.hat verdict --
CHAIRMAN SOULES# One at a time,

We're trying to make a record~ Who want.splea.e.
to speak'1

MR~ ADAMS: So i. it the consensus,

then, that they can change any of the other

answers along with the -- say, an unanswered?

C IRMAN SOULES: Yes, sir, until they

bave a verdict, it iS -- they are in deliberations)

1.s that right?
PROFESSOR EDGAR; That~s ri9ht~

PROFESSOR DORSANEO: Mr ~ Chairman?

CHAIRMAN SOULES: Yes, sir, Bill

Dorsaneo~

PROFESSOR DORSANEO; Does This

second sentence, does it mean to you, ofessor,

only that an incomplete verdict, if it is not

responsive to the questions contained in the

court's charge, that the an.wers to the questions

are in conflict?
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1 The conflict thing, that s -- we studied that
2 conflict c..... body of law, and then the other

3 anotber group of case. that .. had to de.l with

4 tbe verdict, are cases wbere tbe verd let is

5 incomplete, wbere the jury baan' t an at a

6 question at it' a meant to answer under the

7 instructions --
a PROFESSOR EDGAR= Conditioning
9 instructions.
10 PROFESSOR DORSANEO: -- and the
11 conditional instructions.
12 Now, really, when we go through this and
13 teacb it, those are the two situations welre
14 concerned with, principaiiy~ Do you think that
15 first art makes it plain that it's talking about

16 you know, if it is not responsive to the -- to the
17 questions, does that mean to you incomplete
18 verdict Situation, or sbould we use those words?
19 Because 11m baving trouble figuring out what s
20 going on here in this rule, I'm saying.
21 PROFESSOR EDGAR: Well, if there is

22 any question about it, I think we could certainly
23 say i ØIf it i. incomplete, not respans ive to the

24 question., or tbe answers aze in eontl iet. the
25 court shall .-"
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1 PROFESSOR DORSANEO: I would prefer to

2 do that. And that leaves me witb two tbl . tbat

3 Itm pretty Bure about, and a tbird 08Bible

4 general category that may cover other probie.s

5 and I don l t know what th could be, but -- at

6 this point~
7 PROFESSOR R* But we could just
8 simply say, nIf it is incomplete, not responsive

9 to the questions."

10 PROFESSOR DORSANEOI Okay fior the

11 answers are in conflicto~ I think that would be a
12 decided improvement.

13 The next thing I would s , when you s ,
14 Øexplain in writing to the jury in open court,n I
15 get the idea that what the jUdge is meant to do is
1 6 tor e ad i s to. i t d 0 w n and w r i t e t b is bu 8 in e s .

17 out rather than -- ratber than to start talking
18 before sitting down and planning out verbatim what

19 is meant to be .aid, is that clear enou9
20 PROFESSOR BDGAR. That iS r igbt, that

21 was the purpose -- that was wbat was done und er
22 the old rule, and we have simply intended to

23 retain that4
24 PROFESSOR DORSANEO~ But i. it clear

25 enough to everybody here that the trial judges are

~1 ?_4?A_~4?7 R"g~RMR ~n"R. RRÐnRTRRA PRI ACTLLA Jnn~R
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1 Dot meant to just go in there and start talking?

2 CHA! SOULES; What about chang in;
3 t his tor e ad, "i n s t r u c t the j u r y in w r i tin 9 1 n
4 open court." Thates what .8 going to give them,

5 lsne tit. . further written instruction?

6 MRo RBASONERI ! tbink that'. a good
7 id e a ~
8 PROFESSOR DORSANEO: I mean, the idea
9 is that bees meant to write it down before he says

10 anything, so he doesnit do it wrong_ Especially
11 in the case of a conflict, there are problems
12 potential problems of comments suggesting how tbat

13 conflict ought to be resolved. We do the trial
14 judges a favor if we make them right it down
15 first_
16 PROFESSOR EDGARI You want to say,
17 "Shall, in writing, instruct tbe jury in opeD
18 court~?
19 MR. SPARKS (El 'aso); Why is there a

20 Decessity to do it in open court?
21 PROFESSOR EDGAR: Because you don e t

22 want -- as I -- the cases say you don e t want the

23 judge to go into the jury room, in the absence of
24 counsel and the parties, and instruct tbe jury-
25 MR. SPARKS (El Paso) Well, of
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course, nobody wants tb $

PROFESSOR EDGAR: Well, .t~s w it
58y$ tbat.

~ SPARKS (El Paso); $ 85 a

p r ac t i a a 1 mat t e r, a lot 0 f t 8 W n yau' r e
trial and you go back and you get a question or --

of course, wben a verdict is tbere you're going to

be there, hopefu11yJl

PROFISSOR DORSANEOI In this are.,

it's not a problem~ It would be in the otber rule

that it i S a problem.

MRlI SPARKS (El Paso) i I move that we

adopt 295 witb the modification of -- in the first

- .. second sentence.. $V I f it i s1 n camp 1 e t e , not

re.pons ive to the questions conta1n in the
court's charge,W et cetera. I move that that be

adopted.

PROFESSOR BDGAR. Do you want to say,

"The court __il

MR. SPA RI S ( E 1 Pas 0) iYe s .

PROFESSOR EDGAR~ n-- shall, in

writing, instruct the jury in open court,. or do

we want to Change that language?

R. SPARKS (El Paso) i Yes.

. BECK: Hadley, don't we need to
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change the second part of tbat, if we re going to

change the first part, to include an inc

situation?
PROFESSOR I Ie..
C RMAN SOULES: I~m sorry. Judge

Tunk s 1O

JUDGE TU S i .. Chairman, I~ ve been

measuring some of these Buggestions against what

i. probably the most common example of defect or a

judgment informality in the jury verdict. at's

in connection with a ten to two verdict where you

have ten jurors who agree on all of the verdict,

and two who disagree with it.. In that case, under

the form that we submit, the ten jurors who have

agreed to the verdict sign at one given place, and

the presiding chairman of the jury _ø presiding

juror, sigDs at another place"

I ~ ve seen verd ic ts in wb iab thet e wou ia be in

answer to special issue number one, ten ~yes~ ~ two

~no." They didn*t indicate -- didnJt identi the

jurors who were going to answer it -- tbose ten

issues nyes.. ~ And at no otber place could you

tell whicb ten jurors voted" es" on special issue

n u rob era n e and w hie h 0 j u r 0 r s vat e d · n a ~ on

special i.sue number nine, ten, or two~ That§s
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the most common example of an i ormal i or

defect in the jury~ The verd iet of t jury is

really the jury.. opinion as to how an answer

(8 ic i should be ed and how a estion shou be
an.wered.

The way you render it for ~formal verdictfi is

to have it reduced to writing in accordance with

the instructions that the court gives them. It's
an Minformal verdict" if it isn~t properly r uced

to writing that their holdings ind ate.
1 am not sUre that these suggested change. in

this rule are going to take care of that

situation. There are some situations that I doubt

the language of tbese sU9ge.ted changes would t e

care of that situation.

other f requen t example of an er r or of the
jury in signing a verdict: If there are ten

jurors, those ten jurors are directed to sign at

the particular place on the verdict sheet.

Frequently when that occurs -- and a foreman of

the jury is one of the ten jurors who do agree

with all the an.wers, he doesn't sign it where

he s instructed to answer it. He signs it on e

line where the signature is permitted for the

foreman if there is a unanimous verdict. Is that

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

a defect? I dODßt know. I caDit tell under tbis
rule ther th is 1anguag e that .. are us ing in

t his .r u 1., no \'1 tea r r . c ts all t b 0 s e po s s 1.

defects or errors or formalities in tbat

verdic t..

PROFESSOR DORSANEO; I think I ree

with Judge Tunks.. ought to put ~infor l~ back
in the first sentence -- makes me happy..

CHAIRMAN SOULES: I f the word

~informalu were left in the rule, would you be

more comfortable with those concerns, Judge Tunks?

JUDGE TUNKS: I believe so..

MR.. TI1'\DALL; Well, i.nmt that a

defect, Judge? If it's not signed by the jury,

operly, tbat's . defective verdict and you send

them back ~

CHAIRMAN SOULES: Well, one

distinguisbed jurist finds that problematical..

How many more will?

'ROFBSSOR DORSANEO: Now, I tbink

there is a cas. that was before the Supreme Court

last year -- ar9uea last year -- McCauley versus

Consol ated Underwriters.. It involved these very

questions of jurists in a ten-two verdict

situation not ~- it involved other questionsi but
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1 not pi ing by tbe rules.. And Ilm sttaining my

2 bra in her e try in 9 tor em e rob e r w he the r t bee our t 0 f

3 Appeals opinion out of Tyler ~- writ was grant

4 and then it was ungranted"

5 You used the word -informal- -- and I frankly

6 don~t remember -- but they may well have.

1 before I~m going to vote nyes. to deleting the

8 language, I'd like to know how it was construed"

g Bee au s e, to il.. if i t l S a px ø b 1 e m 0 f 8 1 g n in g, the n

10 that's a que.tion of a formality" It may be a
11 defect is something else, teChnically..
12 CRAI N SOULES, If there is anyone
13 who will vote in tbe majority on the deletion of
14 the words Q informal or, ~ we l 11 move for

15 reconsideration. If not, we 11 move on. Judge
16 Tunks has expressed his concerns and those

17 concerns will be there for the court as well..
18 "RAGLAND; I have a question, Luke"
19 Ord lnar.i ,wouldn l t polling the jury in that
20 situation under Rule 294 -- wouldn t that give
21 some indication, in the record. as to whether or
22 not that foreman was voting with the ten, o~ if be

23 was just signing the verdict? And if it turns up,
24 the court can take care of it at that time. I
25 mean, I canit imagine anyone receiving -- a lawyer
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receiving a verdict tbat be had some que.tion

about and wouldnt t ask the jury to be poll ~

. TINDALL; Yeab, Rule 2'4, t rule

right before that deals .~actly with that issue

about to poll the jury, and if there is a negative

vote, you send t back.

CHAI aHAN SOULES: 1 right. We--

1.t~s see. We need to change, then, by w of
grammer, some more words in the last part of this

-- Hadley?

PROFESSOR EDGAR: All right. ¡ would

suggest that in -- the second sentence will read,

~ if it is not incomplete, ~ would need to be

inserted tbere, -responsive to the que.tions

contained in the court's charge or the answers to

the questions are in conflict, the court shall, in

writing, instruct the jury in open court of the

nature of the inc~.pleteness, unrespons ivenes8, or

the conflicts," and tben continue on as it says~

CHAIRMAN SOULES; "And prov e e

juryd?

PROFESSOR EDGAR; Yeah, nand provide

the jury. ~

HR~ RBASONERI Could NOU -- is tbat

could you give us an example of the difference
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1 be .en "incompleteness. and .unresponsiveness.?

2 PROFESSOR EDGARI The jury do.sn * t

3 answer all the issues is "incomplete."

4 KR. REASONBR i Y eab, that * s

5 "incomplete,. I understand that.

6 PROFESSOR EDGAR: .Conflict" when

7 tIDe answers ar. in conflict.
8 MR. REASONERI I understand

9 .conflict."
10 PROFESSOR EDGAR: Now~ what was your

11 other question?
12 MR. REASONER: Well, you said there

13 a third category of nonresponsiveness.

14 MR. BECII Harry, suppose in a damage

15 issue, the jury is asked to answer in dollars and
16 cents, and tbey answer it .50 percent of the
17 profit" ~-
18

19

MR. TINDALL: Or they answer .yes."

. B = -- is tbat an

20 unre.ponsive

21 REASONERI Yeah, yeah.

22 PROFESSOR EDGARI We don~t put .and-

23 before .provide"; .provide them with such
24 instructions and retire the jury for further
25 deliberationsø" Somebody said to put "and" before
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.provideØ and it doesn~t belong there.

CHAIRlsiAN SOULES: Oh,I see. , i:

did n l t. d a it, t hat ~ sri g b t .. Ok .. Sam Spark s, :81

-- e~cu.e me.

.. SPA S (El 0) i The last
sentence -- don S t you have to make that change,

also?
PROFESSOR EDGAR: Yes, that -- Øshou

the jury again return an incomplete, nonresponsive

or inconsistent verdict, the court may again

instruct the jury int.he same manner8 -- yeah,

thank you, Sam..

CHAIRl1AN SOULESt Okay.. s just read

by Hadley -- is that a motion, Hadley, that it be

opted, recommended in that form? Is there a

second?

l,U~.SPARKS (El Paso): I second..

CHAIRMAN SOULES: Sam Sparks seconds

it..
MR.. RAGLAND: I have some questions

abou t -- fur ther d own in th is rule her e befor e we

start voting on it.

CHAIRl4AN SOULES: Okay.. Tom Ragland,

further discus.ion on this..
MR.. RAGLAND. Fifth line from the
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1 bottom w. use tbe word ~nece...ry.. It ....sto
2 me to be inconsistent with w we have in Rule

3 217 where tbe judge is to instruct the jury, to

4 give them instructions that are proper to render a

5 verdict. at is necessary to render a verdict,

6 may not necessarily be proper e

7 PROFESSOR DORSANEO~ Second that
8 motion"
9 C IRMAN SOULES: Ok . So you are
10 suggesting that we change the word ~necessary~ to

11 read "proper to enable the jury to render a
12 verdict"?
13 MR" RAGLAND: Well, just ~proper,," !

14 think you have to read 295 in connection witb 277,
15 but! think you ought to use tbe word "proper" in

16 place of "necessary*"
11 CHAIRMAN SOULES: All right.. Any
18 objection to that chang.? There being none, weill
19 make that change in the proposal.
20 Mie RAGLAND; Then I have an
21 additional question, Luke.
22 CHAIRMAN SOULES: Yes, sir, Tom
23 Ragland*

24 MR~ RAGLAND: Second from the bottom
2S phrase "in the same manner,," I assume this means
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1 if tbey are given the su emental charge because

2 of tbe conflict -- tbey go back and deliberate,

3 and tbey come back with a conflict -- doei tbi.

4 limit the judge to giving the ..m. instruction tbe

5 .econd time that wa. given tbe first time? If
6 says, ~in the same manneru -- it .eeml to me like

7 we don' t need tbat "in the same mannex..

3 CHAIRMAN SOULES; Well, ~ in the same

9 manner" i. meant to mean instruct the jury in

10 writing in open court. that manner.
11 MR. RAGLAND~ Wei1, I think tbat's
12 what everyone here understand. it to mean, but ¡em
13 not sure somewhere else in a different environment
14 tbat it would not mean -- or the contention could

15 be made tbat you can only give the same

16 instruction you gave the time before.
17 PROFESSOR DORSANEO: That language has

18 caused trouble, too .- it has.
19 CHAt N SOULES: How could .e cbange
20 it so tbat we --
21 ~lR. RAGLAND: I just suggest \.¡e just
22 delete the pbrase R in the same manner. ~ aave it

23 read. RThe Court may again instruct the jury and
24 ietire them for further deliberations or declare a

25m 1 s t i i a1 . ~
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1 C IRHAN SODLES. -- excuse me.

2 y objections to those ch_nges? Barry Reasoner?

3 . REASONER~ Well, you know, it

4 seems to me that given its pr r mean tng, " the

5 same manner" could not meaD that you b to 9 ive

6 them the same instruction. I mean, tbat's not

1 what "manner ~ means. And if you -- if you have

8 if you require a written instruction in the first

9 instance and then don t make clear that you are

10 doing it in the second, I suppose that a judge
11 would be legitimate to take from the 11 tal
12 language that they could do it orally the second
13 time.
14 MR. RAGLAND. What about sing nTbe

15 Court may again instruct the .atterM or ~may again
16 instruct the jury --~
17 PROFESSOR EDGAR: "In like manner~?

18 MR. RAGLA $. "-- in accordance with

19 this rule. ~
20 CHAIRMAN SOULES. Well, if tberaWs

21 if thatls the problem, tbat it's unclear, just say

22 "may again instruct the jury in writing in open
23 court.-
24 PROFESSOR DORSANBOi Yeah, that would

25 be better$
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1
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3

CHAI N SOULES ~ Let ty tris"
. RORRIS. Luke) 11m look! at e

existing rule. donUt have a reference to even

l -- to this matter of the. coming back. Bas there

5 been some prOblem created? I baven ¡ t a

6 problem with judges knowing they can repeat it

7 over and over again. And I guess I have .Ome

a trepidation about venturing into this area unle.s

9 we know of problems. Just iay, .shou tbe jury
10 again return a nonresponsive verdict, theD they

11 can instruct them or declare a mi.trial."
12

13

Well, what if they come back a third time? I

don ~ t know that a problem exists under t current
14 rule. The judges that i ~ve b..n dealing witb can

15 figure it out. I tbink we¡ie getting into some

16 new areas bere where it could be argued, "If they
17 come back that third time, judge, we want a
18 mistrial.~
19 C i SOULES; Do you we a motion

20 for an amendment?

21 HR. MORRIS i I jus t move t t that

22 whole sentence beginning with ushould the jury~ to
23 the end of Rule 295, as proposed, be deleted
24 PROFESSOR: Welli I have no
25 pride of authorship here" As I recall, in the
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committee this was something that Franklin

suggested and he is not heie right nQW~ Is he

s t i 11h ere '1

. WINnALL: It was to preclude the

premature Mis ial. e wanted to 9 tv. t
another chance.

PROFESSOR EDGAR: 11, I kno\,'Ì. I~m

talking about the subcommittee. 11m trying to

think of what the subcommittee was txy ing to

accomplish when this was added..

MR. BECK; I think Barry stated

accurately what the thought was.. The thought was

that they wanted to make certain that a trial

judge could not declare a mistrial until he at

least instruots the jury one time. That'. my

recollection, Hadley.

MR. REASONER: Well, that l s clear

under the existing rule.

. MORRIS; That'. right. They.re

going to instruct the. one time under current 295.

They may not the second time, but, certainly, it

seems to me like the judges aie competent to make

that determination. And tbis seems to me like it

preoludes a third time -- or it is certainly

arguable~ If I was in there wanting to get a
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mistrial, I would start arguing, "No, judge, you

can't do this a9ain~ Now, is the time tb e

come back and hammer falls. Itis mistria1
tiine.. ø

eRAI RMAN SOULES i Ok

delete this last sentence --

PROFESSOR BDGARI Bere' s Pr i in.

C IRMAN SOULES: Franklin, Lefty

Morris has moved tbat we delete thi. last sentence

" tion is to

of Rule 295, and some thougbt that may have been

your suggestion that 'this be included."
"JONBSI Mr" Chairman, ! donit bave

any recollection of that.. I don S t have any strong

feelings either wayan that.
Who 9 s moving it? If Har ry Reasone% or id

Beck want to do it, well, I may

MR" REASONERI We got you now,

Franklin. I seconded Leftyi. motion"

CHAIRMAN SOULES, The at r way to

handle the problem, if we want to make it clear

that the j udg e can ins truc t as many times as he
wants tai we could write it tbat ushould the jur

thereafter return, the court may, from time to

time, as necessary thereafter instruct, g and just
make it clear that the court can instruct until
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he s frustrated in try IDg to get a v.rd Ic t
then declare a mistrial. Tnatls an altern iv.~

Excuse me, Har Reasoner"
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"RBASONRBI Excuse me, Luke.

reactioD -- I thought there was a body of law t t

was, you know -- I don't see th is as a problem

under the existing ruie, I mean.. ¡ would presume

it to be a matter of the courtis discretioD how

many times he caD send the jury back b Ore he

declares a mistrial.. I meaD, I suppose at some

point he ~ s brutalizing the jury and you'd have to
rever.e it.. But by attempting to create a rule, a

generic rule in this, that limits bis discretion,

11

seems to me we may be

that's working fine now.

CHAI RMAN SOULES i Ok ay. I d idn i t mean

ing something worse

to particu rly suggest that. I only wanted to

offer that as

"JONBSI Sounds to me like you may

be getting outside of the -- what Carlisle De Bay

used to C 1 tbe len charge federal court.
wbich is "We don ~ t have hung jUt ies in federal

court.. fi

CHA! RMAN SOULES: D av id Beck ~

MR* BECK: ! don · t tbink the last
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sentence was in nded to limit the trial judge at

all, and I don't think tbe language, read
proper , would so indie.te~ aut it seems to me

there are enougb questions Eals about tbe

addition of tbat last sentence; but I don't know

if we're not better off just str ing t t and

leaving -- and let'. just go with the 1sting
rule ~

CHAIRMAN SOULES = Dav id , then,

seconding Lefty's motion to delete it. Any

further discu.sion1

All those in favor, show of hands Opposed 1

Okay~ Looks like it's about 11 to 1 to delete the

last' sentence..

Any 1ng else now on Rule 2951 Okay.. With

that deletion and the changes that have been

mentioned, is there a motion that the balance of

it be recommended to the Supreme Court for

adoption?

!cIR.. L O~~l I so ¡nove..

PROFESSOR EDGAR: Second..

C IRMAN SOULES Who made tbe motion?

bUt" LOiv; I did

eRAI.MAN SOULES i Ok ayi Bud -- and

Hadley second.. Those in favor, show by bands..
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1 Opposed? That's unanimous~

2 PROFESSOR DORSANEO: ~ Chairman?
3 CHAIRMAN SOULES: B i1 1 Oor saneo.

4 PROFESSOR DORSANBO: I move that
5 someone go through the other rules rel 1n9 to the

6 charge anö replace the word fi sue" with the word

7 -question- when appropriate in the .ules of Civil

e Procedure, and ~.place the term "explanatory

9 instruction- witb the word -instruction- in order
10 to make wbat we have just voted on consistent with

11 the remainder of the rules. And I guess ¡ also --
12 well, I l 11 just leave it at that.
13 ROFESSOR EDGAR; In seconding that
14 motion, I want to specifically let tbe record
15 reflect tbat RUle 294 needs to becbang in that
16 regard, and since the following two rules were not
17 within the scope of our subcommittee l s work, I
18 specifically refer to Rule 301 and Rule 324c$

19 CHAIRMAN SOULBS: Bas anyone ever
20 tried to get frOm West or Butterworth or any of

21 these publisher. any belp on where words are in
22 the Rules? Where certain words are in the Rules?
23 In other words, they probab got these aD
24 computers ..- Ijuet i,¡onder if Sl.nyone has ever

25 JUSTICE WALLACE; Bill and ¡ talked
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about that yes rd ~ I~:m going to ciall outman

and West and se. if they can give us so.. be on

that..3

4

5
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.2 .2

23
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PROF SOll OORSANEO i: We can t Ie t.hat

ask that~lead eoun.el~ problem, too, tb way

compu ter \'ih.re that phrase appears..

CBAI N SOULES I f we can get it
that way, that l. best ~ I f not, we may need some

help on this edit~

.. LOW: Luke, maybe Bill Clan go

through.. ~here might be a few other worda that's

the same thing. be af ter be i. had a cbance
rev iew he' 11 see some other word s that we cbanged,

and may be others, and he can -- perbaps if he'll

give a list of the words --

JUSTICE LLACE: Are there rules on

West law? Does anybody know for sure?

MR~ LOW; I don't know, Judge~

.. REASONER: Yeah, that would sure

solve it, wouldn't it?

PROFESSOR DORSANEO: I'm sure we can

8vail on W..t Publishing Company, though, to

provide the Supreme Court with the --

JUSTICB WALLACE. We'll ju.t tell them

we won't give them any more matexial 1f they don~t

512-474-5427 SUP COURT REPORTERS P RI Be I LLP" JUDGE



64

1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

11

18

19

20

21

22

23

24

25

do it~
PROFESSOR

subcommittee report.

R; That conclud.. our

C i SOULES: Bad 1 , that l s a --

Badley and Franklin all the people

the people tbat worked on thi., we are mucb

indebted to you, and .e re ly preciate the, now

over one year, or approximate a yearl. effort

that you gave this. And I expre.s t from the
eb r, and I know that other members sbare tbat.

Thank you very much for dedicating yourselves

to tbis effort tor.vise the charge rules to try

to bring tbem with the current practice. Mucb

obliged. I know tbe Supreme court will be as

equally as appreCiative.

Okay. That brings us
give us your report next?

Sarry, you want to

It follows in pages --

MR. TINDALL: Okay.

CHAI N SOULES: starting on Page
156.

MR. TINDALL: Okay. Let me JUBt tell

you what this first one i. -- and this is not a

propo. , it's just a drafting .uggestion. It

follow. from -- let me .ee if tbe letter is bere

that triggered tbis. Yes, if you will turn to 164
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1

2

3

a minute.

Tbe letter was initiated Oft -- or the
drafting was initiat on response from Riohard

Kelsey. Kelsey wrote about one .attex tbat Rule

200 -- whicb is not address in subcommittee

but dealt witb Rule 324 -- wb 10 b .a. that it

appears tbat we have, in reality, rein.tituted the

motion for new trial practice becaus. now, as we

amended the rule. -- I bel ieve it was in 184 --

matters dealing witb factual insuffic ncy of the

evidence against the greater weight and

overwhelming preponderance of tbe evidence,

excessiveness of damage., and incurable jury
argument. all of those matters are now required as

a motion for new trial. And so we really bavenlt

s1.yed-off the new trial practice. And this guy

points out that anyone wortb his salt would

include those in a motion for new trial.

4

5
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8

g
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So I went back, and after lking with Rusty

where i. Rusty? He was of the opinion, you

know, if tber. is re grievous errOL in the

trial it ought to be contained in a motion for new

trial~ So I ju.t went back and redrafted 324 to

reinstitute the new trial practice~

Now, I waan't on the committee I believe it
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1

2

4

.5

was slayed in .77; was it not? It~. been about

nine years we got rid of new trial practice

And I just, you know, redrafted itso WEl would go

back to a new trial pract e~

Where is Rusty? I would 1 ik e . to come
bere because b.~s t onEl -- if you can grab

him -- he s the one that is very persuas e on why

we ought to go back to the --

CHAI N SOULES: You know, the

subcommittee chairmen on various subcommittees of

tbis advisory committee are a.ked to dr t rules

for us to consider, whether or not tbey are going

to recommend them, so that we have got something

concrete here to look at and to work on. Tn

rule was submitted to the -- or the request was

submitted to the Committee on Administration of

Justice in September of 1985. And the Committee

on Administration of Justice recommended tbat the

current practice not be changed. In otber words,

3

(;

'1

S

9

10

11

12

13

14

1.5

16

17
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19
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that this rule not that tbis proposal not be

adopted. But wben it comes here, in ozder to get
it in form where we can consider it, each of the

subcommittee cbairmen redraft these. That's wbat

Harry has done, and Rusty is here to spe to it.

Sam, you got your hand up?
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i.ut SPARKS ( Paso) $ I was just

going to ask a question because I remember when we

went through and chang it, bowever many years

a, the purpose was to try to get a case into t

appellate. tern mora %apidly t we wex. doing

it. Tbat was tbe overall purpose.

Ilm just wondering -- my experience ba. been

it basn. t chang the time at all. and I was

wondering about everybody els..s experience. But

I remember tbe over rid lng pu rpose of tbe people

that worked on the -- this elimination of motion

for n~H'I ti. i to be a prerequisite in certain

cases or certain circumstances that was tbe real
purpose. But I -- 19 ve not seen it.

. T I ND AL L i I don. t t bin kit · s

eliminated in family practice. Even in nonjury

cases, motions for new trial are filed and it not

only sharpens your argument, you begin to figure

out wbat tbe otber side 1s going to say. lid like

to bear from Rusty becaus. be~ s tbe one that

persu me to write tbis rule.
CHAIRMAN SOULES: Rus we ¡ re look ing

at Page 156, Rule 324$ What's your discu.sion on

that, please, sir?

MR. MCMAINS: All IWd -- I tbink Barry
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1 go back, fly eck tbe record and assign 315 or 400

:2 errors, as you probably are aware in the Texaco

3 case, tbat undoubtedly would not have been

4 perceived to be i ortant by the pezson -- by tbe

5 losing 1 it igant at the t tme that he lef t tbe
6 cou r thouse w itb the verd 1c t a9 alnst b 1m. Be

7 knows, pretty mucb, wby it is he lost and wbat it

8 is be needs to complain about. But, it allows bim

9 an opportunity and it's, basically, an anti-jury

10 ve ict bias of the new rule to go back and al10;';1

11 a second gue.. under the current practice of every
12 ruling tbat the trial judge conceivably :made _.. a

13 lot of times which there weren t even ruling..

1 4 But t h. y ~ 11 9 0 a head and . r 9 u e t h. tit w as kin d
15 ote sort of a ruling.
16 Any time anybody makes an objection, you ju.t
17 gO catalog it9 It bas had the effect -- and I
18 tb ink Judg e Wallace w ill probably con firm -- of
19 lengthening briefs It bas lengthened time for
20 submissions in the of courts of appeals, and it
21 bas proliferated the writ1n9 of opinions on a
22 bunch of immaterial ax th is contained in the
23 briefs$ I~m not sure that it has increased the
24 number of reversals, but it ha. del ed and bogged
25 down the process, in my judgment.
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And the question is wbether you return to tbe

motion fox ne. tr 1.1 practice of before where you

donlt have to deal with. lot of tbings that the

people, when they lost. law.uit tben w .

month tbereafter -~ or bowever long you want to

have to amend the motion for new tr ial ~~ were not
able to figure out that it was harniful as to

ticular rulings. And thatls

JONES: Might I inquire, is this.

matter of history or

CHAr SOULES: Speak up, Franklin,

I can t hear you, please, sir.

HR~ JONES. I was just interested in

what rationale prompted the andonment?

. NSI Tbe rationale was the --

Franklin, I think, actually wa. generated by Judge

Pope in 1976. Judge Pope was antagonistic to the
motion for new trial practice just because of the

number of times that be would read in the sbeets

that the Court of Appeals used it as an out to say

tb raised this point, but it wasn i t raising a

motion for new tE ial and ian i t presented anywhere

else by a motion for Judgment N.O.V. or whatever.

So it is wa i v ed .

CHAIRMAN SOULES; Well it went ou tat
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1 the .ame time the notice of appeal went out,

2 ever they ..- ey said they simplified t
3 appell e process, tried to eliminate tr s t t
4 could be eliminated and then rewrote t time

5 per iod s II and had a complete overhaul t
6 appellate rules that took place in about to

7 time --
8 l-1R" NSn 1976.

9 CHAr N SOULES: deleted the

1.0 motions for new t~i , almost altogetber if not.

11 altogether" And since that time, the court ~-
12 " TI NDALL i Th camE! back in 1984

13 and added aii these post-verdict motions
14 CHAIRMAN SOULES: and add ed the

15 post-verdict matters where there needed to be some
16 kind of hear ing -- or m1g ht need to be some kind
17 of hearing because it cou1dn t be a record,
18 really, without a motion for new .

1. " So those

19 got back in.
2.0 " INS: 11, this rule has been

21 tinkered with on a number of occa.ions
22 CHAI N SOULES; 'Ye."

23 MR.. MCMAINS; Since '76, virtually

24 every two years.. We1ve been Operating under a new

25 or different motion for new trial practice on the
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1 average of .vexy two to three years because things

2. keep happen ing ~

3 CBAI SOOLBS B i 11 Do isaneo.
l ~ROFBSSOR DORSANBO: Going baak to the
5 old sup-waiver rules, what this re mean. is if

6 somebody got a ruling during the course of t

7 trial that was wron9, and tbat would be a basis

8 for tevexsai of tbe judgment becaUse it probably

9 caused the rendition of an improper verdict, if

10 th didn.t get that in their motion for new trial
11 and put it in there, that they.ve lost that case~
12 And I think -- i think that it is not fair on

13 lawyers to require tbem to f .peck tbe case
14 within the motion for new trial time period upon
15 pain of walv ing a complaint that th should be
16 allowed to make. We re not sneaking up on any

17 tr lal judges. The judge has already ruled, w

18 sbould that as.ignment of error have to be
19 assigned in tbe trial court? i.nit it good
20 enough to assign it in the appellate brief?
21 From an ellate speCialist stan oint, tbe
22 compla t at I \fould have about that is that I
23 would 1 ike to know .ooner, all right? I would
24 like to know what the assignments of error are

25 sooner~ But the practical reali of reinstating
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the old actic. is tbat a lot of 1 era are

going to waive legitimate complaints, and that
would probably be a good thing for me, but i donlt

tbink it's a good thing for the administration of

justice.
I SOULES~ Harry asoner.

. REASONERi concern is I don't

19

think youll1 have th much actual waiver,

although tbere may be som. cas... pazticularly

lawyers who òon t bave a daily transcript, or are

Dot going to be able to look at a transcript

before they are forced to file a motion for new

trial. ¡ think they may be at a ..r10us

d is ad v an t ag e .

But iSD i t what you are really going to wind
up with Rusty, is lengthy boiler plate motions

for new trial where a person feels obligated to

put in 300 points for everything he can dream up

in his motion for new ial? And it really is

just another hyp techn a1 tr for tbe unwary.

I mean, it neveE is in the interest of justice to

require this a.slgnment, to think th a trial

judge really might do something about iti or could

do something about it, are going to be called to

his attention without using this as just one more

20

21

22

23

24

25
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c N SOUL i Hadl Bdgar, and

theD id .
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PROFESSOR EDGAR# tet me just second

wbat aarry and B ill have said. The pu~pos. of

modern lng our appell rules wa. to keep it
from being a trap fot the unwary, tbis was all
par t of the -~ th is waS s imp a par t of the whole
in order to accomplish this$ And once the trial

court has had an opportunity to rule on a matter,

then why should it be subject to further trial

court xeview as a prediaate for appellate

complaint?

The matters which are now listed in Rule 324,

if you will look at the., are only matterl upon

which the trial court has not yet had an

opportunity to rule. And as to those matters, the

tr ial cour t should not be ambushed. The tr ial
court should have an opportunity to review these

matters before it is subject to ellat.

review, and that s why they are there

t .. to other matters, it seemS to m. that

in keeping witb tbe 11be~alized appellate practice

and we -- really, the appellate practic~ today is

really probably far more technical than we ever

19
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intended it to be~ I mean, waiver is still just

r amp an tin t h 1 s . rea, far m 0 r e tit is. t

triai level at times. d i 1m really .inst

doing any lng that compounds e
b ertec ity of the appeai. So 11m pos

to the mot ion..

CHAIR1U.\.N SOULE.S i Oav id Beck..

. B ; 11m oppo.ed to the motion,

too. I must s that I~m a great believer in

satt 9 up pitfalls in the rules, but I think to!.

would represent such a fundamental cbange in

phiiosophy that I just don't think this committee

ought to go on record as flip-flopping back a

forth on such. fundamental cbange. This was

debated for year. before we made this change, and

I think we ought to stick with it.

CHAIRHAN SOULES; Ok .. Wha t ~ s the

recommendation of the Committee?

iut.. TI NDALL I move t t we vote it

d Olkin "

CHAIRMAN SOULES 3 Move to be voted

down.. Is there a second?

MR. LOW: I second..

CHAI1UiAN SOULES i Ok ay.. Those in

favor, sbow hands. Opposed? That s unanimously
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rejected ..

.. TINDALL: One other r ort on our

subcommittee, Luke, is -- I th k it's got a good

point.. Iim not sure of the answer.. Turn to Page

1 5 9 " I am not. e r need in motion. for new

25

trial foiiowin9 judgments rendered on citations by

publication.. If there is .omeone else here that's

got more experience in that area plea.. let m.

know. The problem is that i didn't know this was

eve n in the 1 a w un t ill read t h i B G i 1 be r t v e r . u.

Lobley ca.. tbat be cited, and itis a writ he

refused outright"
When you f 11. a motion for new tr ial as a

defendant in a citation by publication c..e, you

have to serve the opposing party, you can't just

9 ive notice to the counsel of record.. problem
is that under our rules .."' let l s say, the judgment
was on January the 1st of 1985. en you file it

here on September the 1st. 198&, that motion is

deemed to have been filed on tbe30th day

follow ing judgment, for ei1ate purposes.. The

problem is you then got to have service on the

adverse party and have a bearing by the court

within the 75th day. Well, there is no way if

it~s aeemed to have been filed on tbe 30th day
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following the d of judgment, even though you

filed in September, the judge bas only 90t unCil

Oatobei tbe 15th to bear it. Bow do you get th.m

served in time tobave a be.ring? Does everyone

understand the calculating problems?

Well, there's two ways you can deal with it.

One I drafted is; You can serve the adverse arty

under Rule 21a, that would be one sU9gestion; or

another suggestion would be, that it would be

before aerY ice of complet ion on tbe last par

adversely interested in Buch judgment.

PROFESSOR DORSANEO~ arty, I'm not ~-

I'm not following -- I don't understand what the

problem is exactly I understand it s in this

ragraph "d~; am I right?

MR~ TINDALL: That's ri9ht~

PROFESSOR DORSANEO~ Would you explain

it to me again. I remember when this was added --

wben Judge Bitt.rd recommended that it be ded,

I d nit exactly follow it t , and kind of

took what be did on faitb -. good person to follow

on that basis ordinarily~ But what is the problem

with that?
Ma~ TINDALLi The problem is one of

calculation. Tbe judge 108e. jurisdiction on the
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75tb day following the date of judgment, ok ?
If, in a citation by publication, en you go

under Rule 329d, 1 . Dan you se., if

motion is filed more than 30 d . tar the

judgment, .11 of the period of time ecifi in

Ru 308 sball be compu t a. 1 f tbe judgment were

signed 30 days before the date of tbe filing of

tbe motion s

PROFESSOR DORSANEO; Ok o Let ~ s

stop. So if you t e the date the motion was

filed and you just pretend tbe judgment was signed

30 days before.

$ TINDALL: Tbatis right. And then

you~ve got to get service on the adverse party.

Conceivab ,if you've got service the very day

you filed it. he would bave the ~i9bt to have an

answer on the next Honday followiDg20 days.

You ve got a maximum of 45 days in which to get

him served and have a hearing on t motion for

new trial.

PROFESSOR DORSANEO: That ~ s what I

donUt see.
PROFESSOR EDGAR: Where does that 45

-- where doe. that per lod come from? What par t of

the rule, Harry?

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



z.iR.. iri

'9

i .ell, the judg e lose.1

2 jurisdiction of the judgment after 75 d s..
3 for a motion for a new tr ial following c ItatioD by

4 publication judgment ;youlve alr. lost 30 ds
5 when you file it
6

7

B

9

10

11

12

13

'the 75-d

PROFESSOR EDGAR;

period? What rule

ere d 10 yoU get

that?
.. TINDALL; Isn l t that 3241

l.U~.. i It's 329b..

HR. TINDALL i 32 9b ..

PROFESSOR EDGAR Well, the 32gb

doesnlt talk about motions for new tri following

citation by publication, does it? at~s for a

14 motion to modify corrected reform of the judgment..
15 R.. NS lay, tbe \'.7 a

16 computation works and the reason for tbe Rdw

17 portioD of the rule, is because of the allowance
18 of up to two years, I guess it is, in tbis rule
19 when you have served somebody by publication to

20 file a motion for new trial
21 Since all of our periods ran from the

22 judgment, and nODe run from tne motion of new

23 trial, he had to go back and fix it.. So what he

24 did was treat the mot ion for new tr 1al en it is

25 filed within the two years as if it is filed on
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25

tbe 30tb day after judgment.

PROFESSOR DORSANEO ¡ EH1H! , n 0\'1 " On

tbe last day that it could be filed, if it was a

regular motion for a new trial..
.. NS; That's right.. so

that then that all of your per !od. -- you tre

the judgment as if it was entered 30 d s for to

the date of the motion for ne~ trial, which means

tbat you have lost that 30~d periOd in the

plenary jurisdiction of the trial court.. So

you re left witb 75 d.ys~ Their complaint, I

gather, is they$ve got only 75 d s to c lete

their service and get a hearing"

PROFESSOR DORSANEOI eah, that's not

r 19 h t..

R.. INSI I think you can correct

that, in all probability, in terms of at least

9 Iv log another 3D d s if you treat the jud9ment

as signed on the date th the motion for ne.

trial is filed.

PROFESSOR DORSANEOI But is 30 d s

going to be enough in this .ituation?

.. I NS i ¡ don t ~~ n ow..

PROFESSOR DORSANEO: It would seem to

me this would be a situation where there may be
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1
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8

5)
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22

23

24

25

some problems getting service of citat!on

accompl isbed..

.. lrI NDALL: Well.e that II s

problem, tben, and one alt.ruat wauld be or,

alternative , the motion for ne. trial be

served upon tbe verse party or his attorney
under Rule 21a. Of course, tnatls a problem of

whether you i re still around you know, you may

have closed your law office or don t want to

resent the client.
PROFESSOR DOBSANEO I don W t 1 ik e

..1:V 1ng

" TINDALL I mean, that's an

eternal --
" S i ou m not know who his.

attorney ..
MR. TINDALL: Well, that s an eternal

problem. Presumably, you know there would be

someth ing in the cou r t g s r .cord to i Ie ate who
the judgment holder or attorn was at the time.

PROFISSOW DORSANBO: I like the second

alternative I mean, tbe -d" ~ Chang 1ng -a.

.eems to avoid the problem of figuring out who

this attorney is" I guess we could tell them,

.Put your name in there, Barry,Ø and then weld
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1
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G

1

a

9

10
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know who we could serve in 1 these cases~

.. 'rI L~ Sur... 11, be re t

1etSa see.. Then it would

w. could a... that t

completion of service

be -- or we could do it

motion for new trial is £1 on tbe date -- or

the judgment 1s deemed to have been s 19n on the
d the motion for new tr 1.1 was f ilea that

would give them 75 days, if we went tbat approach.

ratber than 45 d s, wh1cb is t impossible

burden now.. That might be a --

MR. HCMAINS: Now, Bill, the on

pxoblem witb the amendment of ~d h as it is. is tbe

par ty -- tbe last par ty adverse interest
.. TI NeALL ; It could be forever"

MR. NS; I mean, I -- you know,
if youUve got -- a lot of this, of course, is in

1 litigation and you may be -- it may be that

you've looking for a long .- some of those p.~ties

you may have beeD look log fox a long t 1m.. or

their irs..
MR. TINDALL. We could cn e ~d.~~ then

to say Qlf the motion is fil more than 30 d s

after the judgment was signed. all of the periods

of time specified in Rule 30Sa(1) shall be

computed as if the judgment were s igned ~" And
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strike 30 d s and put, ßon the date of filing the

motion~ ll Is there anything \u:ong with that?

PROFESSOR DORSANEO; I ju.t like the

whole idea of tre ing this as a mo,tion, tbinking

-- giving it a timetable like an 0 inaty motion

for new trialø I thinK what we have here is we

have, in effect, a new lawsuit. atls wby

somebody -- tbeze wasn't. lawsuit -- I mean, it's

the same the motion fOr new tri is the

vehicle for virtually automatically getting a new

trial for setting aside the judgment, because this

contemplates that there will be -- somebody will

show entitlement that they didn't know about the

-- tbat they were cited by publication, that they

d idD' t know about the judgment witbin a two-year

period, and now they're coming back and satis iDg

. fairly minimal burden And what happens is

you're going to have the trial. I tbink tbis "d-

is a b idea to begin with.

NS: 11, now, I -- it~s not
a bill of review procedure. You donit have a

tr 1a1..

PROFESSOR OORSANEO It used to be

called a atutory Bill of Review -- and tbat1s

not good to call it that -- and it s a lot closer
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1 to a bill of rev! of proe ure it is to an
2 ordinary motion for new trial~

3 MRl NS: 11, at rate,
4 real -- now that he has nttoR it, Bill, though
5 one of the tbing_ that is of Significance t
& the effect of tbis Bule, too, is to deny you an
7 ahil to amend the motion because, under OUr

8 current rule, you1ve got 30 days in ieb to file

9 or amend. So if you file the motion for new trial

10

11

12 you don't get a chane. to amend it again.
13 So it I mean, you know, it ac tually bas

14 two vices. In addition to cutting out the 30
15 days, it also meaRS that you better take your best

16 shot or you donlt have any opportunity to amend.
1? And the other . ide c an come in and say, ~Well you
18 forgot to allege X and --~
19 MR. TINDALL Ian l t tbe real war
20 that if you have a c i t ion by publ10 ion and

21 motion for new trial, tbey are almost always
22 granted? I mean, I never had one. It.. just one
23 of those things.
24 PROFESSOR DORSANEO: ¡ haa one about
25 two years a90 and I had some trouble explaining

and you w ve left someth ing au t i S ince the current
rule deems that as hav ing been filed the 30th day
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25

JUDGE TUNKS ~ I don l t know

tbe world about a ltation by publication

acts of following t t~

" REASONER

r u 1 e 5 ø good c au s e " ·

show sometbing. You va have to llal~e some sho\\1ing

tb in

¡'¡el1 , you knoti'l, the

I th ink you \11 au bave to

that you had some bas is for

MR" TINDALL: If I was in Europe?

MR" REASONER: Well, no, I don t think

mere absence I think you would have to e

.ome shOWing you had some basis for hoping to

prevail if you got a new tr ial"
PROFESSOR DORSANEO: Well, the case

has defined "good causeu in a very generous way"

MR" TINDALL: I d idn ~ t know abou t the

lawsuit. I bad no persoDal knowiedge. That's

almost enough, isnlt it?

. RBASONERI I don§t think that's

sufficient..
PROFESSOR DORSANEOI Well, if you read

the cases to see that that'. what it

sufficient --
8 is

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



1

2

:;

4

5

6

7

a

9

10

11

12

13

14

15

16

11

18

19
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25

stronger position as we ve gotten

d i.cu.s ion..

to to

~ TI i What is wrong wi

chang ing!t to s , ~ that w i be eomput as if

tbe judgment were signed on e aay of tbe filing

of the motionl-?

PROFESSOR EOGAR: MOf a time motion '*

-- -the day of filing a timely motion a

HR. TINDALLI Well, .ure~ I think you

are alw s working witbin the -- of a timely
mot ion.. That

PROFESSOR EDGAR: Tbat at leas't gives

him 30 more days. That may not be

.. TINDALL: That gives biin 15 d B

in whicb to get his .ervice and have a h.aring~

~ RAGLAND: Would it be simpler ju.t

to say bels got 75 d 8, rather than trying to

incorporate the t tables set up witb another

rule somewhere? Tbis is a different breed of cat,

it appears to me..

HR. TINDALL. Well, ostensibly there

would be you kick in, Tom, to t appellate
tables. 1 think they are trying to make tbem as

consistent as possible. Itis like tbe old nunc
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

pro tunc --
MR. RAG LA ND i 11 , I u e r s tan d t hat,

but wouldn't it be simpler just to a

75 d s to get YOUr bus iness t to

on about your business?

u've got

to go

TI L: 11, th a what it is

,,'I hen you say 15 shall be compu tad as if the,

jud gment wer e s i9 n on t. d ate of f il 1ng the

16

17

18

19

20

21

22

23

24

25

timely motion"ll

PROFESSOR PORSANEO; i th k somebody

ought to go back rewrite Nd" to expla to a
1 at who is reading it t the timetable is

when this procedure is being followed d this

cross-referencing to other things isi I think,

frankly. keeping tbe timetable a bit of a secret

fxom most of the people. that ij s
"TINDALL: Well, what are you

15

saying to me?

PROFESSOR OOR-BANEOi Well, 'ifbat I'm

saying is tbat this is a d ferent breed of eat"

And the last change that brought it into the fold.

brought it into the fold a confusing kind of

way. And if this breed of c required somebody

-- tbe defendantis previous the judgment -- the

credltors-to-be, or whoever they are, whether
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1 th Mre creditors or not -- the judgment winners,

2 the judgment holders to be serv by ci tion

3 con templa t ion of e one prel nar y hear ing

4 on good cause or e one new tr 1al tbat
5 incorporates the elements er rule, the

6 new -- the trial on the merits whieh -- I think,
1 the cases say you can do it either w that
B there ought not to tb is shor t -- maybe there

9 ought not to be this short time span within which

10 the court has to act
11 And it*s a different kind of thing when
12 somebody has been cited publication and there
13 is a judgment. There really hasnJ t been a trial,

14 and what we are trying to do now, here, is to have
15 . trial. The showing , as I read the cases,

16 fairly minimal if you were cited by publication

17 And imposing this -- this timetable on the matter
18 that is applicable to an ordinary motion for new

19 tr i al m not be ago od id ea. It $ S r e all y .

20 clearly bad in the re ect you pOint out that it
21 may be bad as a general propo. it ion to have that
22 t !metable ø And I d 1 ike to see somebody study ~-
23 't h ink a b 0 u t t hat You know, how much time should

24 somebody have to serve, how much time should they

25 -- I mean, should there be Cloclt running at

512-474-5427
l

SUPREkE COURT REPORTERS PRISCIL JUDGE



a9

1 all on .ezYing o1tation for tbis motion for new

2 tr lal? How mucb time should tbey have to have a

3 hear ing? Should ere be clock running at all

4 befo%e there is an a et signed gEantin9 or

5

6

d ing this new trial?

R.i iri : Right now, l got

7 4S d S ø An d i f wee h an 9. i t tot h e d e the
8 judgment is deemed to haye been s oed on the d

9 you file it, that would give them an additional 30

10 d s to get. the act. together and try to get
11 relief~ That doesn't seem revolutionary to me.

12 C SOUI..ES Let me suggest this

13 I under.tand some of Billis concern.~ Ilm not

14 sure we can solve all of those and patch up the
15 pro em thatls been raised here, Harry, but if --
16

17

18

w TINDALL; Bexar County Legal Aid

o wrote theis
CIiAI SOULES; Suppose we say

19 this: We stop there at the word ~signed,~ and in

20 order to try to reve.l and not keep secret the
21 time periods, add uSo it ab 1 be co tea as if
22 the judgment were signed and the ti¡ne periods in
23 Rule 329b begin to run on the date of filing tbe
24 timely motion. ~ So that. 'tH:l key thexn back to the
2S time periOds in J29b, we just don't leave it for
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them to tty to conclude wbat it means as if t

judgment were signed. We go ahead and s , ~and

the time periods begin to run~.

. WELLS i Does th is ly in family

law matters?

PROFESSOR DORSANEO: That i s where it

comes up. It's the case I bad, a family law case,

wbere somebody 3 s paren 1 r igb were terminated

when they were cited by publication, and they

ought not to have a lO,OOO~mile-an~bour track they

h.ave to run.

ØR WELLS. But there are some family

interests that have developed within that two-year

per iod /I ought they to be able to d r th :11'9 s alon9

for how long? The co.ntestant the sband comes

back after a year ten months* Isnlt there
some interest in having a prompt determination?

PROFESSOR EDGAR: Well, r don i t think

B ill i s per hap s sin 9 t hat - ~ t h there
shouldn~t be a prompt determinatioD$ It's just

how prompt it should be, and whether he should be

placed on a fast track up or out; isn~t that your

concern, Bill?
PROFESSOR OORSANEO: Right$ If i have

X number of d s to serve somebody or t is up
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20
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25

ju~ isa ic tionally up -- I have X number of d s
to conv ince the tr i judge to set to is for

ar in9 ~ opponent knows that and tbey may have

a different attltude out when the be.ring ought

to be -- probably never~ I just don t like

imposing these -- what seem to me to be artifle!

deadlines borrowed from another subject area,

merely because it l S called a motion for new ial
when it is . different b of cat.

MR~ TINDALL: Luke, I have some

reservation. I don; t I haven ~ t followed

through -- you§ve got 32gb, whicb is an entirely

different creature from 329 -- I mean, 329 is an

entirely different creature from 32gb. It seems

like the rules are structured that tbe motions

following citation by publication are to be

bandled separately. I don 1 t know what the feet

is of k lck ing them back over to all tbose th iags
that we have about plen y authority, to correct

and modify, and, you know. just on on and on.

Do we want to vest a couxt with that or do we

really vest a court only with granting a new

trial? rim not sure what those cases hold. I

havenet gotten into it~
CHAI SOULES: rry aeoner ~
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1 .RBASONERI WellR you know, if I
.2 could ask Sar , I l m bay log troubie c eaa
3 306aCn.. A. I re .it., it s s that, "¡fith
4 te.pect to motion for new trial £11 more 30

5 aays after judgment is sign rsuant to e 329

& wben process ba. been served by publ at lon, the
7 periods proved by Paragrapb 1 shall be computed

8 as if tbe judgment were signed on the date of the

9 filing of the motion.~ Isntt that in conflict
10 with the --
11 'ROFESSOR DORSANBOI Was thAt just
12 amended, Harry?

13 .. RBASONER: Yeah.
14 PROFESSOR DORSANEO: Yeah, that was

15 changed both there and in the 11. rule. for
16 another reason. So youBve pointed out ana r
17 prOblem.

18 . REASONERI Yeab, so I mean, at
19 least 1f I m understanding it, it's in conflict
20 witb the existing 1angu e. So, at a minimum, we

21 ought to confOrm it to --
22 PROESSOR :OORSANEOvvhy' doD § t \1.

23 conform it and that will be do basically what.
24 you want to do, LUke, I tb k, and save the bigger
25 oblem for another meeting..
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the motion as

:2 deemed to bave been the judgment 1s deemed to

bave been .igDed on the day you filed it. Isn't

at really what at a, Hat ry i an ?
MR. REASONER: That. w t Par r b 1

of 306. -- that l a t w I read it now.
" '11 NDALL:; Yea"

PROFESSOR DORSANEO: Is there a motion

3

4

5

6

7

8

$)

10

11

12

13

14

15

16

17

18

on the floor II " Chairman?

CHAIRMAN SOULES: Why doesn t .omebody

restate it before we --

" TINDALL Well, I would move we

change 329d, like Dan, to say, -Bha be computed

as if the judgment, ø and try to get the 1 uage
eiuic tly --

CHAI Ri'IAN SOULES Read the wbole th 10g

.0 I cao _..

20

21

22

23

24

25

MR. TINDALL: 11 right. 3294 would

read, ulf the motion is filed more than 30 daYB

after the judgment was signed, all periods of t

specified in Rule 306.(1) shall be computed as

the judgment were signed on the date of filing the

motion,,~

19

PROFESSOR EDGAR Harry, why don't we

just simply Bay, -that all periods of time shall
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1 be computed .s spec ifi in RUle 306. (1) ," because

2 that.s wbat 306a(7) says~ Because,.. ..ended,

3 306a(7) says, ~th.t it shall be computed as if the

4 judgment were 8lgned OD the date of the f 11 iog of

5 motion.9
6 ~

*
~ 11, what if .e just

7 deleted fid ~ then?

B PROFESSOR PORSANEO: Well, then,

9 nobody will know if --

10 PROFESSOR R Then nobody will

11 know when it -- you need to refer back, I think,
12 to the time period in 306a(7). But you see, itts
13 in look iog at Rule 329d -- it i. that part of that
14 provision after 7 -- paren 7 -- that creates the
15 amb 19u lty.
16 MR. NDALL: All right Tha t' s

11 acceptable~

18 J UP GET s: So how is it going to

19 read, Hadley?

20 PROFESSOR BDGARI Well, I would just

21 s , ~If the motion is filed more th 30 d .

22 after the judgment is signed, all periOds of time

23 .hall be computed as specified in Rule 306a(7).~

24 WOUiaD' t that do it?
25 MR. TINDALL: Yes
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1 PROFESSOR EDGAR: Now, I'm just

2 asking --

3 .. :t~DAL.t = Well -..

4 C i SOULES ii I s that Y'ou r mot ion?

5 PROFSSSOR Yes..
6 .. TINDALL: I 11 second tbat.
7 PROF SOR w

~ I~m asking if that

8 will do it.
9 MR. TINDALLi I tbink that cures it~

10 Now, we need to go back to the changes

11 . REASONER: Let me ask one

12 question.. Hadley, d you. the 'v i t read s

13 now is that ~all the periods of time specifi ~--
14 PROFESSOR BDGAR: No, I sa , naIl the

15 periods of time shall be computed as specified in
I6 Ruie 306.(7).p

17 . REASONERI Okay.. My question,

18 then, isi What is the referent of 1 tbe per iod s

19 of time? I mean, are we talking about periods of

20 time not provided for in RUle 30t.? I mean, are
21 there additional periods of time you are
22 purporting to govern?
23 PROFESSOR EDGAR; Ye ø I see vh yOU

24 tnean"

25 lvlR .. LAND It looks like to me tbat
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1 'ara9rapb 7 of 306a relate. on to t tnotions

2 filed under 329 ~ I don l t know how you can

3 confused if you keep one to the other.

4:

5

6

"1R. SON : Well, there would --
you kDnW, I gues. you could e an argumen t t t

there are other relevant time periods govern by

7 o~her rules

8 MR. RAGLAND i But Pata9E h 7 rela s

9 only to those motion. filed under 329~

10 MR~ REASONER: I .gree~ And the w

11 the rUle is presently drafted, it makes cleat you
12 are limiting it to those periods of time govern
13 by 306a~ It just seems to me that you ought to
14

15

leave it that 'v ..

.. TI NDALL: \'1ell, liar ry, how would

16 you do 329d, then, if itls not like Badley
17 suggested?

18 PROFESSOR EDGAR; Well, to remove any

19 problem, you could just simply repeat here in 32
20 where it says i ~sball be computed as if the
21 judgment were signed on the date of filing the
22 motion..w Which is . repeat from 306a(7), which is
23 what I was trying to eliminate. But if that's
24 some problem with that, well, just repeat it.
25 MR RAGLAND: Of course, then if you
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-- if the court at some later da
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s 306&.(7),

well, then, you've got to go b and amend 329~

I don't know whether it would be a big proble.,

but it looks like it is just k right in
Paragr b 7, and you ougbt to just leave it like

that"
PROFESSOR EDGAR: at s what --

CHAIRMAN SOULES; Har ry if we took

the wo s out ~all of the- and just sa , dperiods

of time sball be computed as specif! in Rule

306a(7),n would that help your concern?

MR. TINDALL; I think so

erIAl 1\ SOULES Har ry Reasoner. If

we took out ~all the periods,~ and just sa

.periods of time shall be computed as specified in

Rule 306a(1)"? If there s some other riod of

time, I guess --

MR.REASONERI Well, su OS8 you just

-- let me just ask Badley a th g about this. If

you said, ~If the motion is filed more than 30

days after tbe judgment was signed, RUle 3D6a(7)

will gover '1
l-4R. irIND.ALL: It's real -- if. you

really read 329 in it. en t irety, fid H is not really
very germane to anything 81.. contained in that
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rule. No lng else in there reaiiy bas a th 9
else to do with the ellate timetables e.c t

~d." Itis really inappropriate tbere. It ought

to just be camplet cover under 306a The
question lsl Do we want to lead e pxactitionei

from 329 back to 306.1

PROFESSOR EDGAR g 11, I wou th k

t t ~ s what the acr iptors or i9 inally intended

because then you look at thatq then you to
look Rule 306a (11, and then you bave to look at

Rule 32gb. And that i. how you ultimately get to
your 7S-d.y max. that'. wh Bill was -- I

mean, that s the ment route th.t the

practitioner has to take to do this. And that~s

w Bill was suggesting that what we should do is,

perhaps, set up an ind endent timet le, set out

in Rule 32gb, to keep the iawyer from having to go

through those mental gymnastics. But I think for

the time being if we could, in some way, just

refer bim to the time period in 306., regardless

of how we wouid do it tbat would be adequate.

. TI NDALL i Well, wi tbou t try ing to

build B clock here, couldn't we just s , Luke,

going back and changing ~d~ only ever so slightly

so we don't know what all the periods of time and
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all th.at gets him -- just s 'I fi ecifi in Rule

306. sb 1 be co.put as if tbe judgment were

signed on the date the motion 18 fl1 .. It s a

repeat of 306a (1) .

PROFESSOR Ye , that'. i ht.
Th .s fine..

c SOULES $ Ok " One last

suggestion does anyone else bave a suggestion?

¡Ive got one last thought on it..

at if w. s - - I bel i eve t hi ß is mo reo r

less what Barry Reasofter was suggesting, too --

"If the motion is filed more than 3D days after

the judgment was signed the time period sball be

computed pUrsuant to Rule 306a.. ~ Because all

we i re try ing to do is get them k to 306a"

18

That i s the whole purpose of this now iSft i tit?
That1s all that.s left of the purpose of "d" down"

" TINDALL 11, I would pu t
306.(7) You've got19

20

21

22

23

24

25

CHAr N SOULES: 306a(7) ok "
liThe

time period shall be computed pursuant to Rule

306a(7) "w

"TINDALL: Period"

CHAI SOULES: Per i "

MR. TINDALL i I so move ~
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caAIR~4AN SOULES; Second? Is

second to that?

ere a

JUDGE Bi Second '"

c SOULES i Who was that --

by Judge '!Ihollìas?

JUDGE THOMAS i Yes ~

PROFESSOR R actly how is that
going to work?

second

c lUlAN SOULES -If tbe motion 18

filed :more than 30 dil after t judg!nent was

signed, tbe time periOd shall be computed pursuant

to Ru 1 e 3 0 6 a ( 7) . ~

PROFESSOR ED R "Time per lods .._1'

CHAIRMAN SOULES Yes, 8 ir.

PROFESSOR BDGAR) --- sball be

computed __u as t1

CHAI Rl'IAN SOULES II 11_- shall be

computed pursuant to Rule 306a(7).~

Any fur ther discuss ion? In favor, show by

band 8? Opposed, 1 e s n. Tbai's unan 1moDs

A r . we 9 a in 9 tor m i t t b e s e r v . to be mad e

on counsel of record pursuant to 21.?

. TI ; I wouldn't recommend

tha t.o

CHAIRMAN SOULES. You don't recommend
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1 that..
2

3

-4

5

6

7

8

9

are -- we

.. TINDALL: No, because the problems

1 know you get the judgment for tbe

client, the client s lost, you and client
have bad a 11 g ou t there could be . million

other reasons wby serY~ce on tbe attorney wou be

inappropr iate up to o years after the judgment..

PROFESSOR ED I gue.s at ~'our

originalalternative 1f you couldn i t find t

10 plaintiff, you could go out and get citation by

11 publication, wouldn~t you?
12

13

.. TI NDALL i I guess..

PROFESSOR EDGAR; In the family area,

14 Harry, I can see this as a real problem..
15 .. TINDALL: I ve not seen it come up

16 in my practice, and IPve been doing family law

17 work for 11 years. Altbougb when yoU are sitting
18 in the court waiting for your case to be heard,
19 t re are scores of default divorces rendered on

20 citation. I thougbt it was more in land

21

22

23

24

litigation where they can t find t record title

bOlder, and there's a sp over --
CHA! SOUL : Judg e Thomas.

JUnGE THOMAS: I ágree with B ley and

25 Harry, and I do see it0 And particularly in
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family law. I thi that service upon tbe attorney

would be unfair to the attorn and wou not do
what wel re trying to do. Tb

t b e b 1 an k 0 uta f m. ~

wou just scare

c SOULES Is there mot.ion,

tben, t.hat 2ia s.rv ice be per tted?
.. TINDALL: ! move that we not

accept that"
.. SPARKS (El Paso): I second..

CHAIRMAN SOULESi wed and seconded

be rejected" In favor, sbow by hands..

That~s unanimous rejected

MR.. RAGLAND: That means you don ~ t

serve the attorn ; is that right?

C RMA N SOU L ES i T hat l sri 9 h t ..

JlUl.. TINDALL Tbat W s rig ht.. The

that th

Opposed?

prac t ice is as usual.
MR. RAGLAND: I don't want to be

forced into filing an an.wer~

MR. TINDALL: Although I ~ m sure _. bow

many of you knew that you had to serve the

attorney? I mean, that was a revelation to me. I

mean, you had to serve the party with citation on

a motion for new trial, that's sort of an arcane

area of the law..
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1 Luke, let me move on --

2 SODLESI Yes, sir.
3 . TINDALL. Our commit e is cbarg
4 with Rule 315 to 331 and those have been t on

5 two problems that b been address to out

6 .ubcommittee in the last two years that is,

7 new triai issue and then the issue that was raised

8 on 3 29 .

9 I took the 1 iber ty of look 1ng at all these

10 other rules and! don t want to spend a lot of

11 our time on it -- but if the committee could sort
12 of give me som.tbought, I will pursue it for our
13 next called meeting. That deals witb the 1..ues
14 of remittitur and correction. le8 315 through
15 319 -- if you ~ re on Page 161, these rules have a

16 lot of shall I call it "arcbaic phraseology,.

17 and so fOrth.
1 8 For ex. mp 1 e rId id nit k no won a r em i t tit u r
19 that you, in placation, you bad to go down and

20 sign a written release on a remittitur in front of
21 the CoUrt clerk. as a 08ed to just si~nin9 and
22 acknowl.òg ing it befor e a notary publ ic ø So, that
23 seemed lik~ sometbing that is prob ly never done.
24 I don' t know if there is any great change beiDg --

2S yes, Bill?
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1 PROFESSOR DORSANEOi rt.Yø \U'~ h to

2 make a deoision wben we .ere wo iag on tbe RUle.

3

4

of the ell Procedure \17here ell ate
procedure would begin trial proc ure wou

5 end...
6 !-iR.. TI : Su r e..

7 PROFESSOR DORSANEOi our c OIniu i t t. .

8 aid redraft -- did come to the same conclusion

9 that you came to AD rev1 lng these rules, at
10 is, t y needed some work.. And we did redraft

11 tbem all, as a matter of fact, and the draft
12 exi.ts"
13 MR. TINDALL: Well, lid like to see

14 what you bave on that because our commit e could

15 rev ie. them.. I mean there is -- like I s ø 315

16 is an example of the problems you have the

17 correction of mistakes, 316, whiCh is really our
18 judgment nunc pro tunc --
19 PROFESSOR DORSANEO~ 331 is a great

20 rule if you look at that.. That i s the one that
21 ~iR.. TIND 3 331 is -- well, 330,

22 yes, and 331,1111 -- you'll see, I covered those
23 over e I i m not sure what 330 -- look at 330

24 for a minute. It really is -- administrative
25 rules, I think, are covered under Rule 200., now,
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1 talking about, bThe following rules of ptact e

:2 and rocedure governing all -~ in lcivil
3 actions and district courts the c oun re

.t¡ the only distr t court Of sa coun vest wi

5 civil jurisdiction, or all the courts h
6 succe.. iv. terms ~. I su oseCOUD with more

7 than two district courts -- and it goes into
6 matters that are largely repeated in Rule 200. I

9 don; t know .- it ~ s really not a Rules of Civil
10 roc ure as much as an administrative type thing

11 that judges sit for each other ~ And 331 -- read
12 that. That is the wildest rule in the whole set

13 PROFESSOR EDGAR That s the funniest

14 thing. You can¡ t help but laugh when you look at

15 that rulea
16 ~ REASONER; Yeah, I just read it.

17 I can' t read 1 t , it bu r t s my head ~
18 . TINDALL; Well, my thought was 331

19 could be repealed and we'd never -- tbere is no --
20 PROFESSOR EDGAIh ¡ so move.

21 CHAIRMAN SOULES, It reads 1 e a

22 rolling stone~
23 . T I ND ." Il, see, I think this

24 was, you know, in 1949 or ~41, wbenevex tbey did

25 tbatl\
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PROfESSOR DORSANBOI It is a pre air

conditioning rule
.TINDALL:i T '$ right", It \'litS

late in the afternoon. and they just made t

car r i ed for 'tV' ar d ..

C I Rl.1AN SOULES i

suggesting here, Barry?

are you

.. '.I NPALL:i

move that 331 be repealed

kno\'.s --

Well. I would certainly

I fiHuin 1 nobody

PROFESSOR EOGARI Second..

~lR.. TINDALLI at that thing s s

ther e.s never been a case that cite. it..
PROFESSOR DORSANEOi I suggest that

the old appellate commit e that worked on t se

send to you tbe draft and we defer action on these

rules.. We made fun of RUle 3311 but it must have

meant something to someone at the time it wa.

written in sucb an .rently confusing w ..
MR.. SPARKS (El Paso) 1 I wou Buggest

if therel. never been a case citing it, t t it is

. perfectly good rule..

CHAI RMAN SOULES i So we Ire 9 a 10g to

defer to the next called meeting these 315 through

3311
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. TINDALL i Weii, I -- ye..

tually, Bill Ð S work Rus l s on tbe ellate
r.a1ly only cove~ Rules 315 tbroug b 3 -- well,
80 ally thr oug b --

PROFBSSOR DORSANBO. .ent 1 t

ow back and started worrying about it 8.t Rule
301, Harry, actually.

MR. TINDALL: Right.

CHIEF JUSTICB POPE; y I --

CRAI SOULES i Yes, sir i Chief
Justice Pope.

CHI JUSTICE POPE -- ta1lt ab ou t

RUle 331. You know, I don't know what tbey haa

back before 1941 in the. of exceptional courts,

but, thereafter .e started in with speci

distr t courts that handled juvenile cas.st and

then special die iet courts that hana1 f ami ly

law cases~ And we still bave ten, 1. think,
district. courts, criminal case. only. But t re
has been a 9 r eat movement by tbe leg ial.ture, and

by ev.rybod~l else, to get all diet courts

one package so that tbey are 1 tbe same. And

very frankly# I don't know of any district courts

of exceptional classification or description, and

I would recommend .e repeal BUle 331.
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~ TI Li I join JUdge Pope in

t . As I say, there is no citation of anytbing

of what that cour t means.

CHIBF JOSTICB P B i We now bave

juveniie courts under the Same rule., domestic

relations courts or district Dour erything
is now district courts.

CHAr N SOULES i Ok ay $ t ion has

been made to repeal RUle 331l and seconded. Is

there any further discussions? OkaY$ All in
favor, show handi~ Opposed? That is unanimously

-- that vote is unanimous to reeommend to the

Supreme Coux t to repeal Rul. 331 ~

R. TXNDALLI Luke. one correction and

then we'll quit$ What does Rule -- does anyone

know wbat Rule 330 accompl ishei tbat) 8 not covered

under the government -- under -~ I guess under --

yes, the Government Code?

PROFESSOR PORSANEOI Well you have to

take the Court Administration Act. icb is not

21 now in the Government Cod e

22 MR. TI NDALL i I unó e r 8 tand it i s
23 200.(1) ~
24 PROFESSOR DORSANEO~ 200a (l)?
2 5 ~ T I ND ALL: Rig h t ~
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PROF SOR DORSARIOI And it b..

provisions on transfer in exchange of benches~

But my recollection is that it is not broad enough

to cover all things covered in Rule 330, ¡

assume, because tbe draftsman took e ..istence

of Rule 330 into account when tb d id e Cour t

Administration Act provisionø

So, somebody needs to dec e wbether or not

Rule 330 says anyt.hing that isn$t alre y sa in

the transfer and excbange of bencbes provision and

I think it s Chapter 1 of or Section 7 of

Article 200a(1)

When I taught it this seme.ter, I felt

compelled to teach Rule 330 and tbe Court

Administration Act together. It looked like the

latter applied to exchange of benches in lower

level -- below dist.rict level.

PROFESSOR EDGAR; Vertical, rather

than horizontal"
PROFESSOR DORSAHEO Yeah~ All the

transfer mecbanisms are horizontal -- or

traditionally horizontal.

PROFESSOR EDGAR 201a is vertical.

PROFESSOR DORSANEO~ And that ~ 6 in

ey ar e

transition -- tbe whole area is in transition, as
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everybody knows. but tbat require. careful look.

. TINDALL All r ht. ¡ ~ 11 look. at
that further. And one other thing at bristle.

through tbe.. is tbey ke t iDg out .atters

th can be done in vacation. And, ain, ¡Win not

-- does anyone have any experience about the power

of judges during vacation to do anything, or is
that just simply, again, a relic we need not

concern ourselves
PROFBSSOR DORSANEO: I don ~ t tbink --

what .e wou14 have to ask, are wbether tbere is

any court that doe.n§t have continuous terms. And

I don~t tbink there are any courts at -- county

level, di.trict level courts -- that bave

vaCations like tbose pauciaa days of yore

we u.ed to get time off -- or predece.sors did. I

tbink all courts have continuous terms and the

vacation concept is a relic

. TINDALLI Well, see, like Rule 315

.. .. Ru 183 1 8 - ..

CHAI RHAN SOULES; Har ry, do .e have

sU9gested changes on these rules?

MRø TINDALL; No, I W m just --

CHAIRMAN SOULES: Well, we ø ve got a

lot of work to do here. We really need to -- if
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we \.¡ant. to come

our next meeting ~

Mn~ TINDALL: All right, I agree.

CHAIRMAN SOULES I 01 ize for

111

with new ideas, let~s dQ it for

inter rupting, but .e dD have Bome requ.. ts from

the publ here.

Is that have you got any other matters?

& TrNDALLi No, that'. OUr

committee..

CHAr N SOULES: Thanks for r sing

those as matters to be addressed in the future.
Ok * Sam Sparks, why don't you give us your

are you ready to give us your report?

f'lR.. SPARI(S (EIPaso); Sure. As they

are passing those around, let me just take up 103

firs t.. We have done 103 every time we i va been

here, I think w Let me remind us what we have

don e.

CHAr Rt"1AN SOULES i Har ry, \l/h i Ie they

are passing those out, we do encourage you to

review those 300 series rules, if you will, for

bousekeep 9 and other change. for our next
meeting.. Will your committee undertake that?

R. TINDALL. Sure will.
CHAI RMAN SOULES; Good.. Thank you ~
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. TINDALL: All of you should have

two 103s * If you d on ~ thave two 1038 , raise your

hand.. There .hould be one that str es .officer, $!
and then one f%Qm Sam tbat just. s -- I th k

you d id:n i t change the oaption ~

MR~ SPARKS (El Paso) i That l s r 19bt, I

should b.ave $

MR~ TINDALL: And then there

Iim passing out~

MR.. SPARKS (El Paso)i Let me br iefly

a 101

9 a over what we have d one.. In November of g 85, we

changed 103 to require the district -- to require

the clerk to send out tbe ait ion by certified

ma ii mand atory upon the r .quest of the attorn ..

That bas been voted on ~ Then we got to the

103/106 area as to who can serve and wbo can do

that, and I think the only real issue left on the

103 is the issue of professional process serVe~S

Or who, in addition to a sheriff, constable or

clerk, can accompli.h the service.

And there are real two a Ifferent proposals
that come in. One is what 11m going to refer to

as purely the federal, the federal rule, which

al10ws anybody over 18 to serve witbout a court

order~ And then a lot of proposals came in to
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allow anybody under the federai rule -- but baving

it on ication of mot ion and ord er. So that ~ s

and then we baa several that came in t

spec if icaiiy lowed profess ion.l process

servers. t it seems to me, anybody over 18

years of age, whether they be appointed by motion

and order, would take care of that, too.

So I really tbink the only thing remaining on

Rule 103 i. whether or not you want service by

body overiayeara of age, , if 80, do you

want a motion and an order, or do you want it just

like the federal rules? Most of the people that

have looked at this rule favor the adoption of tbe

federal practice not requiring a motion or order.

MR. REASONER~ I move we adopt tbe

federal practice.

MR. TINDALL i Well, wh ieh one is that 1

! drafted mine a little bit diff~rent --

HR. SPARKS (El Paso) It's yours.

MR. TINDALL: I tis mine. Ok ay.

HR. REASONERI I t ~ s tbe one wbere you

don~t bave to get a motion or order for anybody

over lSIò

MR. T I ND AL L z T bat l sri 9 h t '" But you

can t have an -- without an order of the court,
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not anyone can serve II That wa.s tile eonaensus of
t committee the last time..

CHAI SOULES i

i.iR. TI NDALI..:

and then -- ok ay,.

MR. SPARKS (El Pa.o): I t is the

That1s right.

that !lst.he w 1- ..

single-spaced one.

II TINDALL: Right..

R. REASONER: l!lm sorry. 1 didn~t

understand what you said.
CHAIR~iAN SOULES: T vote -- tb is

committee voted to not permit perSons over tbe

any paxsons over tbe age of 18 to serve absent a

court order..
MR. REASONER: Ok ay" i em mov 1ng tbe

otber way,. I move as I understand the federal

practice, it seems to me to require to get court

orders on tbi. i. just p erwork and e~pense :for

tbe parties and just one more hassle :for the

judges to bave to sign orders permitting service.
And it seems to me tbat the feder pract e works

fine"
MR" TINDALL: Well, Bar ry, the --

CHAIRMAN SOULES: Tbere was a long

debate about the reasons wby the s e practice
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and the federal practice .- and we can redo it

tad , if you wish --

MRw REASONER: No, no 1--

CIiAI R~U\N SOULES :i --but thei: e was

extensive debate in the last -- record of

meeting.

e last

MR~ REASONERi I d idn t know the

committee had debated ~ I mu.t have missed the

last meeting"

CHAI N SOULE.S: All rig h t ~ It h.ad

to do with default judgment, automatic default

judgmenti as opposed to motion for default

judgment" There were -- that -- at the conclusion

of that discuss ion, th is commi ttee voted to

require court order before anyone over the e of

18 could serve -- just anybody could .erve"

And then we also debated the fact that

there's this emerging professional process serving

group tbat, in all likelibood, will get .om. kind

of sanction from the legislature, some ki of

probably affiliation with Private Inve.tigator is
Commiss ion. and probably will have 80me k i of

bonding that will emerge" And when that is

done --
"REASONER) I d ldn i t mean to reopen
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issue"
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t t was alive

3 CHAI lUilAN SOULES; Ok "
4 . SPARKS ( P 0); i tboug it
5 was, but then we i re look ing at the double-.pac

6 version of 103.

1 JUDGE THOMAS: 11, actually, yours
B d idn l t call for a motion in the double-spaced
9 v e r s ion.
10 MR. TINDALL: No ø mine does not call

11 for a motion" I thought the consen.us of the
12 committee was you wouldn U t have to have a motion

13 to get private service. You had to have an order
14 of the court -~
15 CHAIRHAN SOULES: Order of the court,
16 that's right.
17 MR. TINDALL: without having to go
18 and present a written motion for it.
19 CHAIRMAN SOULES~ hat;. correct"
20 MR. TINDALL: I wrote here, H e order
21 authorizing a person to serve process m be made
22 without written motion and no fee shall be imposed
23 for the issuance of such 0 er..
24 CHAIRMAN SOULES; That's correct~
25 $ TINDALLI So it's just like an
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i order for anytbing tbe judge would routinely si9n.

2 CHAI m~AN SOULES: i m! ok e \'1 n I

3 said it requlred a motion, it requires an order.

4 .. WI ; o er, tb 's rigbt.
5 CHAIR.MAl'l SOUL .. Ok tva.
& ou r consensus..
7 M R. '" T I NO : Well,! would move the

8 adoption of the single-spaced provision of RUle

9 103..
10 .. LOW: I second that.

11 PROFESSOR EDGAR: I ju.t have a
12 textual question about it~ I presume -- and I am
13 going -- I don~t like the way the original rule is
14 written eitber because it is .omewhat eonfus ing,
lS but it is kind of compoundea he.re.. You are

16 s.y in9 ø aren ~ t you, tbat numbers one and two are
17 wben you make service by personal service?

18 MR.. TINDALL~ That's right..

19 PROFESSOR EDGARI All right.. Now, it

20 doesnlt say tbat. It says, "All process may be

21 served by,~ without distinction be een person
22 or by mail .

if by mail ti
~

And tben it comes down and S 5, "or

23

24 I wou jus t 8u9ges t that .e 5 tar t out up

25 here by saying ~All process may be served by
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1 ersonal service, by .o~and.so and so so, or

2 if by mail.~ And then it really doesn~t s who

3 is to ierve if itØs by mail. It just says ~if by
4 mail~ eitber of the county in 1ab e ca.. is
5 pending, but it doe.nmt say wbo ia to serve

6 that event by mail.

7 MR.. SPARK S (El Paso)i :aad ley, on tbe

8 Rule 103 that weLre looking at, the single- aced

9 one, it does not bave the c g8 we voted in

10 November of 85, and in that the sentence that
11 begins "service by registered or certified .ail,"
12 this doesn't speak exactly to yours, but it does
13 -- tbat should read "Service by registered or

14 certified mail and citation by pUblication shall,
15 if requested, be made by the clerk of the court in

16 which this case is pending"," That sbould be
17 embodied in the 103 weire looking at.
18 CHAIRMAN SOULES; Let me s that this
19 -- the single-spaced version does not reqUire an

20 order",
21 .. TINDALLI Yes. it does require an
22 order"
23 CHAIRMAN SOULES. Whete? It says that
24 in the last sentence" It says
25 MR~ TINDj,\LL: MTh~ person authorized
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by the court -- or any person authori. by.

court order,. we could iay th.t~ if that wou

xnake it clear..

CHAIRMAN SOULES: How does that d ilter

fro m Sam ~ s Ru 1 e 103 ?

TINDALL: Samis is that it doesn§t

require
order '"

well, Sami. requires by motion

CHAI SOULES~ Well, if we just
strike out ~motion ana" do.sn t that get U8 to t

same place, and the language is otherwi.e

complete?

MR.. TINDALL: Well--

MR§ SPIVEY; Mr. Chairman, are we

trying to cover all service of process here?

PROFESSOR DOBSANBOI No. this is just

ø W ho" "

CHAIRMAN SOULES: This is citation..

iUi.. SP i V EY : Ii ell, but is n § t this r u 1 e

supposed to address the ~service of process, ~

period? Why not instead of say 9 "who may

serve," just put "Rule 103 Service of Process."

PROFESSOR DORSANEO: But it is only,

"who may serve... The otber rule is .bou t whether

it's thi. way or that way or later.
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\0 ¡VEl' ; Then..- then ar en ø t y.ou

u.109 . term that's not appropriate by just. 9

"officerw just put down who may serY

MR. TINDALL: That ~ $ the reason on

that single-spaced -- look at t s gie.. ac

one",

. SPIVEY i Yeah. LU t you l we 9 at --

all right", Okay.

. RBASONBRI But, you know, we we

got a grammatical problem in --

PROFESSOR DORSANEOI After "if by

mail" we bave to decide whether we re 901ng to let

th authorized person serve by mail or whether

weire only going to let officers do that.

R. RBASONBRI Well, but you.ve got

the further problem in tbat these referenoe. to

county made sense when all you were talking about

was sheriffs and constables, but it's not clear

what they mean when you axe loser t ing a
court-appointed person.

MR. LOW: Strike that. You Can get

the sheriff of one county to go to the other.

Beis just as good .. anybody over 18.

CHAIRMAN SOULES i I think we have to

discuss that actually.
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~ TINDALL: Now, if a sheriff will

go to anotber county, wbat i. wrong . i to t t?

PROF SS SOR DORSANEO: Re c an on ly go by

mail..

eRA! SODLBS. But th.n the .of~

would need to be cbanged to fiin~~ If we go with

tbe double-spaced version -- let me see if I could

work through the first 0 Or three lin.s~ The

first line would be okay. The second Is

okay.. ~Ei9bt..n years of age,. change that to,
.who is authorized by court order...

MR.. WELLS: Are there other copies of

the double-spaced~ I haven~t gotten one.

CHAI1U~Al\I SOULES. I m aot'ry.. Do\.¡e

have other copies of it?

JUDGE TUNKS i Ber e -- here are mos t of

them right here..
CHA! RMAN SOULES i Ok .. Star t lng wi to

the line that s s, hEighteen year. of age. change

~and. to -who,,- Change .appointed~ to "authorized

by~. Strike -motion and,. put .court ord.r~.

S t r 1 k. · 0 f · an d put · 1 n .. · So its ay a, · 0 r by a

person who is not a party and is not less than 18

years of age who is autboriz by. court order,

in any county in which tbe party to be served is
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found ~ n So tbat

14R~

want to just str

reference to

SONER

e that?

Well, Luk~, don t you

What good does the

HR. TINDALL. I.ah, it's a redundancy_

CHAI SOULES: Well, it does say
tbat any sberiff or any constabi. can .erve tbe

party in any county where he is found.. That l s not
been the prior practice. Dsed to,t sb~r1ff of

the county in which the party is found bad to do

it ..

. REASONER: Bu t I -- bu t I m

fearful that it would be read to mean that if I

want to serve somebody in Fort Bend County. I have

to hire a process server in Fort Bend County

rather than hiring one in Houston to go over to

For t Bend County..

MR. TI HDALL i I th ink ry is right.

PROFESSOR EDGAR: Well, that's what

that "of any county in which the party is to be

served ~ meaDS. I t means that 1 those people

have to be in that county and that l s not what is
intended, I donlt think.

eRAIIU1AN SOULES i 11, then, let's
take it out. Thatls not what I thought --

512-474-5427 SUPRE~!JE COURT REPORTERS PRISCILLA JUDGE



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

123

HR. TINDALL i Couldn i t we end it w itb

. period after .order,. and tben start tb tbing

by mail as . whole other problem?

MR. RBASONBRI I tb that would be .

cleanerw to deal with it~
CBAIRHAN SOULESii Tbat makes sense.

JUDGE THO~tAS ¡¡ Luk e:l c .e inser t

where youlre saying nand wbo is authori. by

court order" and put ~written court orderD?

CHAIRMAN SOULES. That-s fine with me.

Any objection to that?

JUSTICE WALLACE i Yau wan t to pu t

nanyÐ before ".heriff~?

CHAIRMAN SOULES. Yes, sir. nAll

process may be served by . ~ ina ad of ~the

sheriff~ in the first line. In the second linei

the same, and add ~.ritten court order.~ Ok

tben --
,

PROFESSOR DORSANEOI COD you run

that --
PROFESSOB EDGAR. Let me make a qu ick

sU9gestion here -- I mean, Luke, if I may?

HR. WBLLSii Luke, wbich one are you

24 working from?

25 CHAI RHAN SOULES i The double-spaced
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PROFESSOR EDGAR: If this is what we

mean to say -- well, fir.t of all, we~re t king

here about personal service, areDl t we?

CHAt SOULES; That s rig "
PROFESSOR EDGAR: Why don l t we say

~Al1 process may be personally .erv by any

sheriff or constable ox by any person Dot a party

who is not less than 18 years old .- 18 years of

age and appointed by motion and order.-
. WELLS. It doesnlt take a motion.

PROFESSOR EDGARI Well, ok . You § ve

str ikeD "motion~ -- nand is appointed by order..
CHAIRMAN SOULES. ~Authorized by

written court order.-
PROFESSOR EDGARI. that ized by

'I¡ritten order.."

MR" REASONER at;s redundant, isn't

it?
CHAIRMAN SOULBS. Well. .personally

served,. I think is, too.. Why not ~persona

served-I?

PROFESSOR EDGAR . be personally

served by any sher i

eRAI

or constable..

SOULBS Does tna't add
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1 anything fip~rsonal1yfi -- tb~ word ~personally~1

2 PROFESSOR EDGAR: Yeah, because t
3 we are going to talk about mall later on.

4 CHAI N SOUL 11, that i.
5 raonal serve. 11 is also person service.

G PROFESSOR DORSANEO: Well, that s the
7 debate. See, that~s tbe thing.

S PROFESSOR EDGARI Well, that i s the

9 problem about that. See, really, "persona1P is

10 ambiguous to -- it could mean in hand.
11 MR. TINDALL = All right. One
12

13

14 party." And the reason i. that later on, the way

15 this rule is now written, it talk. about no
16 officer who is a party to or interested in the
17 ou tcome of the su it shall serve any process" And
18 I would insert down there where it has rovided,R

19 tbat~. where you would put .providedno officer or
20 authorized person." See the single-spaced -- I
21 picked it up down there, and you combined the

22 disqualification into one sentence.
23 "REASONER: So it would read, lino
24 off icer or authorized person ~1

suggestion, r..u k e , that I p icked up on mine is i I

\'!ould delete that "by a person who is not a

25 MR. TINDALL: That's right.
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PROFESSOR DORSANEOi Luke, all of this

e middle comeS out until we get to t

proviso, right?
. TI i at ~ s i 19nt. Luke, if

I could read back from at I thi might be a

pret clear rule are you agreeing, Bill, that

all that stuff about mail in the m dle can come

out?

PROFESSOR DORSANEO: Yeah, the only

tbing I'm worxied about is that -- I me.n, this is

an old notion. This is an old territoriality
notion of shexiffs and constabies being restricted

in their authority to tbe counties where tb

function. I tbink all you know, const es is

another problem in our county. Constables stay in

their precinct~

MR. TINDALLI Oh, sure~

PROFESSOR DORSANEOI And they're still

going to st in ~beir ecinct regardless of what

is says, presumably.

MR. TI NDALL But there are tho.e

horrible cases wbere they have gone outside their

precinct unknowingly and they got service, and

that was deemed to ~e invalid. Now, as a rule,

they're not going to go beyond their territory
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~ REASONERI They might mall

someth ing .

MR.. TINDALL: ~ re not going to bave

them mail it.. Sheriffs or constables or

dividuals won't be .ailing~ It will be the

clerk oniy.. Isn t tbat what we i Ee

HR. SPARKS (El Pa80) J No.

MR. REASORERI No.

MR.. TINDALL: No?

MR æ SPARKS (El Paso);: No" The chang e

that we made in November was that if the 1 er

requests, the clerk has to because a lot of clerks

were cefus ing to..

MR.. TINDALL; Oh, the clerk can,

bu t --

§ SPARKS (81 Paso): Bu t you can

also have the sheriff do it under

PROFBSSOR DORSAIBOI Well, you can,

but eY don~t.. It a a nice tbought, but it
doesn$t h en.. But what ¡~m wonder! about, is

tbere someth Lng in some other book. 1 e the

Constitutione that imposes a territoriality

problem? I would think not, because all we § re

really saying is that any person, including
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sheriffs constables -- obi no weir. real

saying more than that.

. ~ Well, tb Ire OVer t e

of 18. Well, no

PROFBSSOR DORSARBOI T have to be

author ized by a cour t ord et. I m just wonder ing

if thet e i s any other reason. other than
old-fashioned thinking, for restricting your

constable or a sheriff to a particular geograpbic

location as a matter of authority or laW. If
there is, then we can I t solve that problem here.

CHAI N SOULES i Well, ther e be

some statutes that limit them~ but if there are,

they are limited, but they are not limited by our

rules.
MR. TINDALL No. Luke. let me see if

this doe.n1t sort of get a basis of what welre

talking about.

CHAI aHAN SOULES ~ All r i9 b t.

R. TINDALLI "All process may be

personally served by any sber if f or cons table or
by any person not less than 18 years of age

author ized by wr i tten cour t order. ~

JUSTICE LACE: Let me run this by
you, too -- just the word 9 of it, aarry~ ~Al1
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process of personal service m be served br
sher f, constable, or any other person nota

par tot b e sui t who is not leI s t haft i ø y 8 BE. at
ag8 is authorized by written court 0 er~"

R ~ T I ND ALL ~ I to Q k 0 u t t hat ~ w

not a party to the su itQ because later on you 11

see, we bave a rav ide -- there a

di.qual ication sentence that follows it~

JUSTICE WALLACB. Okay. is was just

in structure, -any other person not less than 18

is authorized $- In other wo s. instead of any
. rift or any constable or any other you got,

either a sheriff, a constable, or another personØ

MR. REASONER; That;. 900d~

~ TINDALL: That's ri9ht~ Ok $ So

it would read, Q 1 proaes. may be personally

served by any Sheriff, constable, or any other

person __lW

CHAIRMAN SOULES. No.

TINDALL No?

C HAl aMAH SOOLES i No. You need a

disjunctive between sheriff or constable and then

a comma

PROFBSSOR DORSANEO: Because you

suggested that ~court order~ modifies all the way
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person who is a party.w You don~t De to s

"authorized" again, do you?

. TINDALL: Well, because -- no.

W.lxe picking up "No officer or authorized person

who is a party to or interested in the outcome of

tbe suit shall serve any process.-

I

PROFESSOR EDGAR: If he3s a party,

heS. not going to be autborized, though.

MR. REASONER: Welre going to make it

clear he canSt be.

MR. RAGLAND i Why don. t we just

substitute .person~ for the word uofficer- and go

on?

MR TINDALL: All right. "No person
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who is a --" oh, tbat's right, that eures it. -No

pet son who is a par ty to or interested in the

outcome of tbe suit shall setve any process.h I

don § t know wby we need the"t reino h

CHAI N SOULES 2 i od . Tn at i s

r 19 b t..

MR. TINDALL; And then the last

sentence is typed in the double-space. It would

be hsexvice by.h

PROFESSOR EDGAR: No, we do ne

e1therein, ¡e too.

C I RMAN SOULES: Why?

PROFESSOR EDGAR~ Because the person

w b a may be a par ty and in t ere s t e d - - a h , ø in t b e

outcome of the suit,h all right

CHAr RI~ANSOULES :: Okay,.

MR. TINDALLI All right, hservice

by,. ~ And then the last sentence is t ed h Serv ice

by registered or certified IDa citation by
publication shall, if requested, be made by the

Clerk of the coUrt and in which the case is
pend ing " h

PROFESSOR DORSANEO~ Okay. Let's go

back now that I under.tand, listening to what Sam

.aid, do we want to say in this first thing
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.served, fi any mod if ier at 811? Tbe ques t ion I

bave pol icy-wise is i Are sheriffs and cODstables

and other persons authorized to mail?

MR ~ T I ND ALL # N 0 ~

PROFESSOR ED Not by i.~

PROFESSOR DORSANEO~ Tbey are not now

by this..
CHAI SOUL~S~ They will be.. They

are now.. The sheriff and the constable. are now,

and another -- if you tb k tbat a person wbo is

author i.ed becomes an off leer of the court -- I

don' t know how that would play out.. also would

be bec.u.e under 106, "citation can be served by

any authorized -- officer author!z to .erve by

mail","

.. SPARKS (El Paso) i I think the

question isi . we certain that service by mail

is personal service?

PROFESSOR DORSANEOI No, as a matter

of history, it is not. In Nauer versu. Neff,

(phonetic) it s "service by mail~ is
constructed service and it dO.8n t count..

HR. SPARKS (El Paso) i So the word

Hpersona11y~ that we are putting in there probably

should be removed, or weere Changing the practice
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PROFESSOR DORSANEO: If we re g01 to

do it all, let-. do it like it says in 10&. If

weRre going to give them tbe wbole thing s ,

be served by eraonal delivery-" i th 106a(1)

talks about delivery or by mail in e manner

pray idea by 106.

CHAt SOULES i uPersonally-
doesnlt appear as a modifier to -serve" at

place tbat i recall.

PROFESSOR DORSANEOI If you ask tbe

question, "Is mail to you directly, personal

service on you?- I say historically, nOJ maybe,

yes.
CHAIRMAN SOULES. Rusty, do you bave a

point on something -- on this arsonal"?

MR. TINDALL: You have to accept it in

person is what 106 says.

CHAIRMAN SOULES i RUS has hi. hand

up, i have recognized bim on iB~

MR. NS = Well, all I wan ted to
finò out was, were we intending tbi. rule, or

are we limited in some of the otber rules as to

whetber we are talking only about sheriffs and

constables of this state. or is this intended to

be -- you can get personally served in any state
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by a local sheriff or constable because therels

nothing here about limiting it to the State of

Texas or

to ..-
MR~ TINDALL: Tbat -- Rule 108 covers

defendant out of stateê atls a wboi.

different
PROFESSOR DORSANEO~ But be's talking

about two different -- I think we re obviously

talking about Texas constables and sheriffs. The

issue that l S Dot addressed is whether they can
mail outside the state as well as mail outside

as well as go outside their counties, and that bas

never beeD addres.ed" That's not addressed in the

rules now ""-

~ TI NDALL: That ~ s

PROFBSSOR DORSANBO:

words. I~m not worried about s

or sheriff

r 19 h t "

in so many

tng that constable

. TINDALL: Well, it is addxess

under RUle 108, Bill. defendant outs e the

sta can be served in the same manner of citation

to a resident defendant. So, if we permit mail on

a resident defendant, we also will authorize

service by mail on a nonresident defendant.
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PRorESSOR OORSANEO I ag r e e wi that
construction of it, but I have heard a very

knowledgeable jurist s that they don. t re

that way. There is no need to get into t
M R ~ SPA RK S ( E 1 Pas 0) i 11 ,

it
t ~

got a good po int, though. bave alw

reference of the county of res enc., .e might

should s , -any sheri or aon.tab1e in the State

of Texas. or something like tbat. I don't know

how anybody -- why anybody would think the s r1

of Alask a would be embraced, but --

MR. REASONER: Interesting enough,

the way I read ioa, you can have any disinterested

person make service without even getting a court

order. Weare ..king it e.sier to get serviae

outside the .tate than we are inside the state.

PROFESSOR DORSANBOi Tbat' Br 19 bt.

Tbey take care of it in the return There aEe

tougher return requirements tbat bave to be sworn

to.
HR. REASONER: I don t agree with

that. I mean, why --

MR. TINDALL; It has to be sworn to.
They bave to ver ify tbe xeturn $

MR. REASONERi Why? You mean I can
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1 just hire any jerk in Al a, but in xas I

2 to go and get a court order?

3 I~UC. T I ~
,. Uh- b,. Bngland ba. .

4 registered sergeant-At-arms. You never hired one

5 of those?

6 MR. REASONBR* 1.- .el1, no~ But it

7 just doesn t make sense to me to bave more

8 stringent requirements for in-state service tban

9 for ou t-of-state serv ice ~
10 MR. TINDALL: Well, Luke, I wøu1d I

11 think in view of that discussion - strike I

12 would delete the word "person ly served, h so we
13 don ~ t get in to creat log problems that we wet en l t
14 intendiog to create.
15 CHAI SOULES i Delete tbe wo

16 ~ per son all y ," t be 0 ~ i D t b e fir s t 1 in e as we read

11 it.
18 MR. TINDALL: Just say, ~ 1 process

19 may be served by any sheriff or constable." et
20 cetera, et cetera.
21 CHA! Rl.UUl SOULES Okay. I guess Iill
22 read the whole thing, then.
23 PROFESSOR DORSAHEOi Tbat defers the

24 question until.. get to Rule 106, you see~ 106
25 needs to be -- nOw, the problem of mail or
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personal delivery or a ver is RUle 106 now~

It didn*t go away, it just moved to a different

number ..

CHAIRMAN SOULES i Ok " ~Aii pxocess

m be served by any sheriff or canst Ie, or by
any person not less than 18 ars of e

authorized by written court order~ No person a
is a party to or intexested the outcome of the

suit .ball serve any proce.s. Service by

register or certified mail and citation by

publ 10 at ion shall, if request , be mad e by the

clerk of the court in which the case is pend!ngofl

The motion is made that we -- are you making

a motion tbat we adopt that?

MR. TI NDALL: I so move.

CRAI RMAN SOULES i That ~ s ar ry

Tindall~s motion. Is there a second?

JUDGE TURKSI I second.

C iaMAN SOULES i Judg e . seconds"

In favor, show by handso Further discussion --
excuse me ~

"REASONER: ~'le1l,:i just ..-just

my only question I have, itis clear that that

comprehends service by mail by these people?

PROFESSOR DORSANEOI No, but we have
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1

:2

3

4

5

more rules -- we have another rule. It is

deferred to RUle 106.

MR. SPARKS (Bl Paso): But i

is clearer they can serve by .ail.

ink it.

c N SOULES: ell, it is u er

is Rule 106.

7 .. SPARKS (El Paso); Yeah.
S JUSTICE WALLACE It says all process.
9 CHAIRMAN SOUL i Those in favor i

10 then, sbow by bands unless tbere is further
11 discussion.
12 PROFESSOR DORSANEOI I bave further
13 one further thing" The last .entence -- is the
14 last sentence clear that it doeen t, by negative
15 impl ieat1oD, exclud e service by reg is tered or
11 certified mail of these other persons?
17 PROFESSOR EDGARI Tbatgs my concern.

16 MR. REASONERI That s the point I was
19 making, too.
20 MR. SPARKS (El Paso) i Bow could it if
21 you have tbe phrase ~if requested"? I mean, it
22 seems like that is a direct --
23 PROFESSOR EDGAR: e question is by
24 this sentence -- could you argue that this
25 precludes that sheriff Or constable from affecting
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mail service?

CHAI SOULSSi In my jud~p11ent, 'that
sentence sbould be It.. i under 10la .use it

tells everybody, everybody can serve it ..il.

And a c1ei:K, if re est i must serve it ¡n.

and that~s where it r..lly fit..

HR. REASONBRI Yeab, t t would be

11

much better.

HR. SPARKS (El 'aso) i Tbatwould do

it..
PROFESSOR DORSANBOI ~hat i s an

excellent suggestion.

CIIAIR~iAN SOULES i; 1 right. Could we

move tbat, and then, SarLY, would you accept an

amendment that we t e tbe .econd -- no. tbe third

sentence ..-

.. TINDALL: The last sen tenee.

CBAIRMAN SOULES i the last

sentence, and move that to a new subparagrapb :3 --

HR. TI NDALL i Yes,.

CHAI1UU\N SOULES. under 101a?

MR. RAGLAND: I .ant to raise a

question, Luke. These rules, this 100 series

here, are really talking about two different

things. It B talking about-- in 103, about
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proce.s, 106 talk. about citation, and they are

not necessarily the same thing_ A citation 1s a

pr(u::ess.. but a proce.. is not a citation., You've

got show cause. You va got injunction, t tary

injunctions and all that sort of thing., If weire

trying to get at where all process served
according to this draft of 103. looks like we're

going to bave to do .om. housecleaning, e ea ially
on 106"

CHA! RMAN SOULES ~ 11, how abou t

moving that last sentence to the end of 103?

Maybe that's still a better place for it because

it 8 S .service by registered or certifie4 mail

and citation by publication may be made by the

clerk 1n which the case is pending"a

MR" RAGLAND i And then 106, because

youlve got "citation" and it refers to "officer".

And the.e people appointed or authOrized who are

not certified law officers, I don't think come

within the term uofficer" under Rule 106.

CHAIRllAN SOULES ~ 11 would it solve
your problem if we pu t this last sentence of

proposed RUle 103 --
PROFBSSOR DORSANEO: You; re do log the

right tbing. The problem he mentions is a bigger
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problem..

CBAI RMAH SOULES ~ Ok ..

PROFB8S0RDORSA 0: : Tbere isn't any

direction in these rules out bow this other

process is to be served ~ I meant t

big hole..

e is just a

JUSTICE E: You can just. .tart
out tbat last sentence witb "In addition to th.
abov., ~ and that --

MR. TINDALLi That cure. it, .ah.

CHAIRMAN SOULES: at) s that?

JUSTICE WALLACE: Start that last

sentence, "In addition to the above, .ervice by

registered or certif~.d mail and citation by

publication, shall, if requested, be made by tbe

cl erk of tbe cour t..

CRAI

\.¡here would that

sentence in

SOULES: Ok ay, Jud 9 e . And

wbe%e would .e put tbe

23

"TINDALL: Right before ~service~~

CHAIRMAN SOULES~ Ju.t leave it where

it is in 103?

JUSTICE WALLACE = Pu t n In add it ion to

24 the above d before n serv 10 e" ~ Star t the .en teRce

25 \V'ith --
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1 I SOULES i; And leave it in 1031
2 JUSTICE WALLACE: Yes.
:3 PROFESSOR DORSANEO: But t t still
4 doe.n't -- tbere still is tbatbig proble. overall
5 of how these other orders are meant to dealt

6 ~'iith,*
7 PROFESSOR EDGAR; Well, Rule 103 deals
8 with service of process, and 106 talks about

9 citation --
10 PROFESSOR DORSANEO: RightG
11 PROFESSOR EDGAR; which could be
12 two different things.
13 PROFBSSOR DORSANEOi It could be two
14 different things, and there is no 106 for the
15 other proce...
16 PROFESSOR EDGAR: That~s right, and
1 7 t h. t i s the poi n t Tom is b r in 9 in 9 up. An dId 0 n ~ t

18 know tbat just .imply adding. Nln addition to the
19 .bòve~ cures the problem that Tom s raised ~
20 PROFESSOR DORSANEO: And that s the
21 sue. Haybe if we change Rule 106 such that it

22 applies, we could consider whether we want to
23 chang e that
2 4 MR ~ T I ND AL L i Yea h, b toad en it.

25 PROF SOR DORSANEO; -- to apply to
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1

2

3

4

5

(;

1

8
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18

the proce.s"

CHAIRMAN SOULES i don it we go

ahead and leave this sentence in 103 and en

as Justice Wallace has suggest " And t
e it

g

20

21

22

23

24

25

Barry, again -- of course, your committee bas a

tremendous amount of work, but would you-all

undertake to determ e whether Rule 106 and these

other rules that talk about citation, whether we

could just subst i tu te the word uprocess. for
~citationn or add after Wcitation,. ~or other

process" so that we broaden those?

MR~ TINDALLI We can do that, but

weØre really not cbanging to cbange the rules
we have discu.sed here today does not cr.ate a

problem thatls not ready there, because RUle 103

still talks, today. about process, and 106 is

citation~ I agree it needs to be worked tbrougb~

CBAI BMAN SOULES i ell, bu t if we

leave this language in 103 as proposed --

PROFESSOR DORSANEOI Then we can go on

and save this other problem for ter.

MR. TINDALL; Yeah, I don 1 t want --

CHAIRMAN SOOLES: It will be just like

I read it, except in the last sentence we will add

the word "In addition to the above, ~ before

19
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wseiviCe.u

aft. TINDALL i Rig bt.

C IRMAN SOULES: Those in favor, sbow

by hand.. Oppos ? Ok . tb.tis unanimously

recommended for adoption,

Next item.

. TINDALL: One tbing. Luke, if I

can just talk because -- I d 107 because I

thought it was a m ate from the aommitte.last
time, and, frankly, I need to talk to Sam first

about this. There .as -- were you going to bring

up 107, also?

. SPARKS (El Paso): No, I was going

to y ie1a to you.

MR. TINDALLI Okay There was some

concern la.t time about when we start allow g

court-authorized people to serve papers that

what kind of return do they have? And so, if you

bave the 107 there. I put in tbat any return by an

autborized person. ich would be distinguisbed

between asher iff or cons table, sball be ver if led

sO that if we did bave the ue false service,

there would at least be a criminal sanction

against them for false swear lng. And that would

be the only change. Ands again, 101 is talking
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1 about citation.
2 CBAI SOULBS i Eu t that 3 s the way
3 it is now done and you're going to ~-

4 MR. TINDALL That's right. d welre
5 going to address tbat --

6 C I SOULE&~ You re go g to look
7 at that for
8 . TINDALL: have in our county a
9 precept, which ¡ am told exists in no ot r

10 C Qun ty ~ You talk to a lawyer in alIas, and they
11 have never heard of a precept. Do you have them

12 in Lubbock, Hadley ~- precepts?

13 PROFESSOR EDGAR~ Oh, we speak of
14 little else there, Harry.
15M R . T I ND AL L : A p r ec e p t - - I don i t
16 qu ite know wbat tbat creature is, but Bay Hardy
11 1.8U88 them frequently.

18 PROFESSOR EDGAR; What is it?
19 ..TINDALL; Itls a sholi'r cause.. ~ve
20 call them prec ts, but -- so I doni t know what

21 all that wbole ar.a of process includes --

22 injunctions, TRO., show causes. I mean, thatls
23 sort of a lot of loose 1angu e..
24 PROFESSOR DORSANEOI All process is a
25 command to act..
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~ TINDALLi It should be a summons,

but t.bat~s

PROFESSOR DORSANEOi T seare a

just. names

. TINDALL. That's right.
PROFESSOR DORSANEO: 1 s at

we used to have around i . a show cau.. order.

That just makes me -- when I try to change my

forms just to s ~order,Ø doesn't 8 ~8bow cause

order i" it makes peopie all k lDd 8 of

uncoiufortab1e"

MR. TINDALL i Yeah"

CHAI Rh1AN SOULES i Ok.y '" I sever ody

agreeable to this change in Rule 1071 Is tbere

any --
PROFESSOR EDGARI Why don ~ t you just

say -- why donDt you say, "~he return of t

autborized person executing tbe citation~1
. L OW i It ¡. not r e all y t be r e t urn

of the person, it's the return of citation for

that person. It1s the return of citation; it has

to be..

" '1II\lDALL All right, ~return of

citation an au or ized person shall be

v e r if i ed ~? T t $ S
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PROFESSOR EDGAR; 1 l, i was jus t

suggesting you don~t have to s "officer" or

"authorized person.D You just could s
~authori2 pe¡son~~

MR. LOW: The return can only be by

those people welve alre y Baid who cart sexve it,
so tbe return bas to be.

~ TINDALL i Well, the policy -- tbe

judgment you've got to make is; You 9 e a

sheriff or constable a preferred status by

allowing them to continue business as usual. But

for these court authorized people, they have to

Ve¡ ify that they served. Tbat was the wId rew
it.

MR. LOW~ Okay_

MR. TIND L i So that's tbe reason I

put -- but I agree it should be, "The return of

citation by an authorized person shall be

verified." Sheriff and constable can do it as

th aiw s do.

. L OW i 0 f co u r s e, the r e '8 one

little change. It migbt be a sberiff or constable

of another county. Usually, you thought it would

be the sheriff or constable of the county where

they would be available if you had to call them,
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1

2

3

and if it's another county, tb may not be

avaiiable. I mean, you know, tbey e a aya

been the sheriff or t constable. I doni t know,

4 tbat i s not true either, it could be service
5 outside. Ok ay.

6 . TINDALL: Well, I move at .e

7 take 107 as proposed with changing" ~ to re

B ~th. return of citation by an authorlz person
9 shaii be ver 1f led.-

10 PROFESSOR EDGAR; Well, w t are you

11 going to do with execut 1 Read it as you propose
12 it.
13 . TINDALL i All right. It would be

14 exactly as typed except you would strike the word
15 "any. and you would --
16

17

18

PROFESSOR EDGARI In 1071

HR. TINDALL: In 107.

MR. SPARKS (E1 Paso) i ad -. ley,
19 hels got a proposal.
20

21

MR. TINDALL; Don't you have one1

PROFESSOR i I i m try 9 to f i

22 where ~any. is. live got all those three
23 paragraphs

24 CHAIRMAN SOULES: Right against the

25 left-hand margin, right here.
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. SPARKS (El Paso): Fifth line.

MR. TINDALL: "An ~ would be

PROFESSOR EDGAR: On, all right..

HR. TINDALL: And just put ~ . retaxn

of citation by an authorized pexson .haii be

verified.'.
PROFESSOR PORSANEO: Where does it s

Rule 1081

.. TI NDALL II In 108i it says fl e

return in sucb case shall be endorsed on or

attached to the original notice, and shall be in

the form prescribed by 107, and sball be signed

and sworn to by the party making such service

before some authorized ..- by the laivs of th!.
State to take affidavits under his hand seal
such __11

PROFBSSOR DORSANEOI I tbink

~verifies" is probably good enougb, but it

doesn1t --
JUt" TINDALL: I ag r e...

PROFESSOR DORSANEO real mean

anything, is what I m telling you.. It means --

HR.. TINDALL; I think ~verify" cover.

it, frankly. But I take no pride in the equacy

of that.. We certainly say in other instance. "the
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pleadings sball be vèrified,l1 and we know what

that møana wi thou t

PROFBSSOR DORIANBO. It usually. s

nverified by affidavit or au orted by affidavit$~

though, in all those other places most of e

time.. I t.hink .ver if ied l- is Te~as legal slang
like .'sworn.." And, if we are 1 happy with that,
thatls probab ol'tay"

MR" TINDALL; 11m happy with it..

CgAI N SOULES; Okay.. So the motion

is that we recommend to the Supreme Court the

changes in Rule 107 that rry has written here,

with modification ~anyft in the underscored portion
of the fifth line be changed to ~. --"

.. TINDALL: No.. MTbe return of

citation.."
CHAIRMAN SOULES: SA return of

c ita t i on d ?

PROFESSOR DORSANEO ~ "The return" ft

R.. TINDALL: ~The return of

c :i.:.a t ion", d

CHAIRli1AN SOULES; l.The return of

citation" and then pick up "by an authorized

person,,"

Any further discussion? All in favor, show
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1 by hand s. Opposed? Tha t l 6 unan imously rov.

2 PROFBSSOR DORSANBOI Do you have
3 changes for Rule 106 recommended, rry, that

4 conforms?

5 ~ TINDALL I'm going to defer to
6 Sam Sparks~ I did not address 106, but I th k

1 we've got a rule suggestion pend g in the Supreme

8 Court rigbt now on 10&, do we not, Sam, that would

9 delete the .- 106 deals witb a whole host of other

10 issues tbat we have not really addressed here in
11 103 and 107 about authorizing individuals to ierve
12 papers. It deals with -- if you have attempted

13 service, then you might try to go abead and leave
14 it at the doorstep the place of business~ And

15 it go.. into other issues that we bave not really
16 addressed bere~

17 PROFESSOR DORSANBOg But 106 is -- the

18 three rules that work together are 103 -- at least
19 most of the time 103, 106, and 107. And the

20 meat the coconut is in 106.
21 ll T I ND At L :: Well, for the d iff i c u 1 t
22 defe ant wbo you truly cannot find, the sheriff
23 bas been out, and we can't find, we want to leave
24 it on his door.
25 PROFESSOR PORSANEOi That s the second
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part of 106~ You.e.--
. TINDALL: Tbe fir.t part of 106 is

wbere a court can author i.. an individual to go

serve papers because the sheriff ha. been unable

to do so"

PROFESSOR DOaSANEOI No, 106a sets

forth the ba.ic rules on serviae.

PROFBSSOR EDGAR. That ~ s r 19 bt.

UR" TINDALL: I understand that"

PROFISSOR BDGARI hen Ðb~

PROFESSOR DORSANEOI ~b~ ls what all

lawyers talk about as using Rule 106"

MR" TINDALL Right"

PROFBSSOR DORSANEOI 106 contains the

main rule and then it contalns the -- t

.o-aa11ed 106 practice"
MR. TINDALLI Well, i donØt think 106

needs to be changed" And if you read through it
in view of what we ¡ VB ju.t done to Rule 103"

Do you a9 r ee, Bad ley?

PROFESSOR EDGAR. Nos I don ¡ t, rry f!

because it ..ys Hun1es. a citation or an order of

the court otherwise directs, citation may be

served by any officer author!z by Rule 103.-

You now mean any pex son author ised --
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1 MR. TI L: It should be ~any.a I

2 a9~eel yes~

3 PROFESSOR ED R; All rig h t ~ t
4 also you continue down there in subdivision b, and

5 tbis is now, ~the court may aut riBe service,. it

6 says, "by an officer or by disint est ad u 1 t

7 named in the caurt's order.- I think that

8 ianguage should be rep a.ed to dovetail with the

9 changes we have made in Rule 103 ~ I don ~ t know

10 exactly what at this point, but I think .om.
11 change need. to be made ther.~
12 PROFESSOR DORSANEOI I vould suggest

13 we could take out tbe .who. in that language and
14 just talk about
15

16

. TINDALL: I agree.

PROFESSOR OORSANEO: .And the court

17 may autborize service at the usual -- or by
18 leaving at the uBual place of abode. ~ et cetera.
19 . TI ND : ~May au thor ize serv ice

20 by leaving a true copy,. S8e?
21 PROFESSOR DORSANEOI It talks about

2 2 t h. met had, you S 8. ? I t tal k s a b 0 uta d iff e r 8 n t

23 method, rather than the authorized methodø of
24 personal delivery or mail. And then it would be
25 -- would be is forget about who is doing it --
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* TINDALL: That.s right~

PROFESSOR DORSANEO~ -- bu t would 9 lve

you a different way to do it by tacking it on

their door or leaving it with their k s, et

cetera. Now. tbat would work. d I wouia move

the changes in Rule 106 by changing in t

introduction in 106. the word ~officer~ to

"peraon,M and by ei1minating in 106b(1) the words

"by an officer or by any dlsintere.ted adult named

in the cour t a order ~"

R. TINDALLi All right, I would

Luke, let me and I to ink that cover sit ø Do

you not agree, Bill?

PROFESSOR DORSANEO: Yeah. The only

thing It. worried about is whether we need to go

back and rethink 107 about this -- there was an

additional requirement in 106b about this

authorized -- this disinterested peraon 1ng

named in the order. you see? ere s a
requirement there. not oniy tb tbere be an order

but that the order have the name of the person

rather than the XYZ Publication Proces. Se~vin9

Company ø

~ TINDALLI I understand, yeah.

Let~s take one at a time. The first thing -- I
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1

2

3

4

5

think this may be housekeeping -- on -- does

ev one have Rule 106 in front of them to look
? In the ird 1 ine

6

CHAIRMAN SOULES # You * re not look 10g

at anything other t the rule book, are you?

. TINDALLI That's rigbt. Does

everyone bave B rule book they caD look at? The

third line, strike the word Dofficer" and rep1 .

it with t wo "person," and th dovetails with

who can serve and then it tells how. then

Pb (1)" would strike -- it would -- after the word

"by,- the first word -an officer or by any

d is in t ere s t ad ad u 1 t n a m ad in the co u r t W s or d e r . n

that would b. strikeD so that it would read "by

leav lng a true copy of the c i tat ion. n And those

would be the changes to make it consistent with

t be c b an 9 e sin 1 0 3 . An d I w 0 U 1 a so mo ve .

PROFESSOa OORSANEO: Second.

CHAIRMAN SOULES: Ok . Restate them

again, please, for me, Harry. Let me follow it

one more t lme.

HR. TINDALL: On 106, strike the word

.officer" and replace it with the woxd .person."

CHAIRMAN SOULES: In the .econd 1 ine

7
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25 of 10Ga?
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. TINDALLI Yes. And then under

106b (1) where we have the word ~by, ø delete the

phrase Dan off leer or by d is lnt est ult

named in the court's order," 80 tbat it wo ie

-by leaving a true copy of the citation,D at

cetera, so that 103 tben becomes wbo serve,
and 106 really beoomes --

PROFESSOR DORSANEOI Methods, yeah.

MR. TINDALL: toad of serv ice. Do
you agre., Bill?

PROFESSOR DORSANEOI Ob-buh.

MR. TINDALL: Tbe caption really

becomes -- "Method of Serviceu would be the

caption 0
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PROFESSOR DORSANBOI Rigbt 0

MR. TINDALL: And that's, essentially,

you ve got to serve them in pers~nJ or by court

order, you can leave it at the doorstep.

PROFESSOR DORSANEOI No, at all
look s - - we t reg e t tin 9 - - ob R to hell wit hit ib.
qu i .

MR. TI NDALL i Ok And the last

24

25

change ~- the ia.t change would be on 107. I see

just one other return. now. We should say no,
we cured that in tbe one I had" e ~etuxn of the

23

512-414-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



157

1 officer or autborized person.- We can foxget

2 that..
3 SOULES: Before we vote,
4 we re going to have to have another meeting, so

5 wbydon i t we get as mucb of a consensus before we

i rue e our 9 r 0 u pan y mu c b mo r e an d try to 9 eta

7 consensus on when we can meet again.

8 PROFESSOR DORSANEOI Could we meet for

9 one day -- come early, stay late?

10 CHAIRMAN SOULES: I don~t think we can

11 meet ..- do this in one eveniog. I don't know.
12 We3re going to have another report from Harry3s

13 committee because the bes~ tbing to do will be to

14 .crub these things completely tbrough In order to
15 solve the prOcess of citation issue that we just
16 bad and organiz. tbe rules about who may serve.
11 f(R. TINDALL: I'LL defer.. To me,
18 tbat3s a larger issue that may take a long time
19 to ..-
20 CHAIRl4AN SOULES: Well, welre not
21 g oin9 to 9 et throug b tod ay, you under stand l'

22 MR. TINDALL: I understand.
23 CHAIRMAN SOULES i We i re going to have

24 to have a meeting between now and the end of tbe

25 year.
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R. LOW i Hadley I wer e just

discussing a simpler way to do it is to go back

and just talk about who may serve all citations

and just list the patsons. And then how, you

know, that person -- and then pu t there by, you

know, disqualification. then you;ve got

different rules in 106 that also incotporate 103,

and some of them you don i t even bave to teat.

And you can s ,you know, just start out "in

addition,~ -and to others,. when th can't find

tbem And you could sborten tbem and just say 0

and how and then the retUtD

CHAIRMAN SOULES ~ Well, ther e is no

que.tion we can do that, but we need it in riting

for the Court to act and we can't get it written

tod

LOW: That s right.
eRA! N SOULES: And for the most

part, the members of tbis committee like to see

what's written before they vote.
. LOWi I understand that.

CHAIRMAN SOULES i So we do need to

charge Harry's committee with as much information

as we possibly can give him so that we do get

written proposals on the table for the next
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meeting..

PROFBSIOI EDGAR. I furtbei 8ugge.t

that when we get tbiougb with tbat, we migbt look

and see that Rule 104 needs to be substantially

modified, if not aelet $

MR. LOW. Deleted, maybe

PROFESSOR EDGAR: But I simply Call

that to the attention of the committee. ,
.lso, to look at Rule 105 and see if any cbanges

need to be made there, a8 well.

PROFESSOR DORSANEOI That's the thing

I was -- I d ian It ment ion when I to mysei f to be
quiet. It would be nice if 103 and 106 were n t

to each other..
PBOfBSSOR EDGARI Yeah, just simply

em. Put them in tbe order in whicb itrearrange

hens ..
MR. TINDALLI Well, let .e get tbe

consensus bere, and weeii know -- I think we've

got an idea on how we want 103 written, I

th k we've got an idea on bow 106 is written..

will, perhaps, completely delete 104 and 105, or

at least incorporate ose provisions into other

rules so that log Ie aiiy , then, we would have tbree

core rules; Who may serve, how they are to be

512-474-5427 SUPR1UU;: COURT REPORTERS PRISCILLA JUDGE



160

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

served, t.hen t.he return..
C RMAN SOUL : Th l a make sense II

That last par t of 103 we just ta

be under ßho\:ai; ll

abou t lIlOU

MR. LOW: then, there e

ecific thing that applies to citation t.hat may

not apply to other process, you Id have to take

that and spec ify 106. You know i by 9 iv ing to

somebody th 'a at t t address or person that

makes --

.. TI = Well, Luke, ! think

we've got a pretty clear direction here.. We voted

on this, I know at least twice now, and I think

.euve got -- I don't ow -- you know, there's no

ne to just grind and r e on this forever.. I
think we1ve got a clear aanda of this committe.

on the chang es we want now. I urge that we go

ahead and send tho.e to the Cour t bee aus. --

C I RMAN SOULES: HOwat. We go iog to

send them to t Court?

MR.. TINDALL: Well, based on the

changes we have approved here today.

eRA! SOOLES: Well, I know, but

there is not anythi~9 in writing on the table ana

that is a problem.
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.. TINDALL i Well, we voted on 271,

and I didn;t see all that in writing at the ~
And we wen t tough some very ser us sues on

tbe court's charge that we are going to s on to

the Court witbout having it f a1 back here

flyspecked once more.

MR. REASONER; at .bou t send lng them

out by .ai1, Luke? Would anybody bave

obj ec t ions?

MR. TINDALL; I11¡ do

I want to see us move forward.

at... I just --

CHAIRMAN SOULES: Ok " Let. me s

this. We are going to have to have another

meeting between now and tbe end of the year.. We

bave covered about half of this book.. And I think

the rea80n 1s because we covered the first half,

the half that we have covered very tboroughly, and

it took all that work to get it out, no estion
about it. aut we still have matters pending t
we have to address. It; s not fair to those

persons that have asked for OUi belp for us not to

get tbeii matters dealt witb before the Couit

promulgates rules and then takes in effectø

wet re going to delay fOE one or 0 years, tbe

enactment of other -- of more rules in the regular
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course.
MR. .DALL. Could we go ahead and

vote on e changes to 10ß? And I th witb

that, we can complete the r..l problem ae t wi

and tben in terms of the fine tuning, get tb is
thing re.ritten~

CHAIRHAN SOULES: Sure ~

TINDALLI And I will be 91 to

t e on as a longer term project, because t t

gets into th... issues tbat I think 19d like to

put A law clerk on and tell me about cit ions and

summonses and precepts and all that other$

Q

CHAI R.lIAN SOULES. Ok ay.

that for tbe next meet lng? We ne

next meeting l'

MR. TINDALL i I'll do my best.

Can we get

that for the

CHAIRMAN SOULES; Okay.

MR. T I ND ALL i Sur e . But I ~ d 1 i k. to

go ahead and get our changes approved today. I

really would, Luke. I niean¡i we~ve h.ad tbexn here

-- the only change we bave not h before the

committee in writing is the conforming change to

106 where we put tbe word .officer~first we

delete --
CHAI N SOULES: What do you want
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roved, Barry? ¡ve appxoved 103, .e've

approved 107 We've talked about -- do u .ant

apRroved the thougbt tbat .e reorg an i.ed
~ TINDALL: 106&, ieh is really a

boo.eke ing change. It'. to conform witb the

change that .a. made in 103.

I N SOULES: Is the committee, in

principal, in agxeement with tbe discusslon that

we just talked about in terms of reorganizing the

process service rules and e changes -- the

specifics that have been brougbt up?

All who are in gene ral agr .ament with that,
show by' hands. Opposed? Olt

PROFESSOR EDGAR:

to reorganize it, though,

..

But arry is going

it's is be not?

CHAr RMAN SOULES: I don't be said

he was going to try..
M R ø T I ND ALL: I 11 dot h. t , but I' d

ead and get 1s committee's approval

es a$ we discuss em here tod and
1 e to 90

on tbe en

voted on 103 and 107.. if we can get the

housekeeping to 106, then we can complete t t and

I can get off the floor until later on in terms

of.. ..

C I RMAN SOULES: Let me jus t s ,
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CHAIRMAN SOULES i Now, we..y do

markups, minor markups or major ma ups, on what's

here, but everybody, when it~s tbrough, has their

notes made on a piece of papeL that bas the text

that we passed. and at least., we ne get to
that pOint, and we're not there tad $

en can we meet ain? Wbows got.
Buggestion between now and the end of tbe year?

e BLAKELY i Mt e Chairman?

CHAIRMAN SOULES. re., sir, Newell.

MBe BLAKELY i Let me raise this aspect

of the thing ~ IS ve got a mental picture of wbat

the Court plans to do -- bow fast it plan. to

operate and .0 on. And it hop.. to get the rules

settled on in December and then put it into the

Bar Jaurnal to be effective b.fore the legisl uxe

ends; is t t right, Just e Wallace?

JUSTICE E i; iiell, t.h was the

plan", We thought we were going to get through

tad '"

lUl" B ELY. ~'Ïhatvlill this having.
new meeting d 0 if we don ij t. mee t un t 11 December --

you see -- or if we could meet later this montb or

early October and still achieve your object.ives?

JUSTICE WALLACE~ If we don ß t meet
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1 un t i i D eo. mb e r # i d on ¡ t t bin kit t s got Q be
2 physically possible :for tbe Courtø In effect,
3 you've got a two~week month in December, is what

4 it boils down to in getting ing done -- a

5 t ..-week month e most it' 8 going to
6 be very d iff icul t, if not imposs ible. get tbat
7 done and comply with tbe GO-day requirement of

S publication in the Bar Journ before we can get
9 an effective date~ I say we're going to have to

10 move that effective date down to at least until
11 July 1 if we waited until December~

1 2 C BA I RHA N SOD L B S i J u . tic e Wall ac e ,

13 comment, if you will, on your feeling as to the
14 Court's attitude about such delay on the matters
15 that we have passed on and .till have fore us in
16 terms of ~-
17 JUSTICE WALLACE: There is no real
18 probiem~ The concept we talked about is to
19 establish a firm practice of amending rules no
2 0 In or e f r e que n t t h an eve r y t \'10 yea r s, an d h a vet hem

21 set a date, whatever it iSt the first of month
22 you want to mention, but on the first day of
23 so~and-so month -- and this next year will be the
24 Odd-number year, is when the lawyers Can expect

25 rule changes to be made -- and then stick with
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tna t And that ~ s wha t we t rework ing toward.

Now, th~re nothing magic about mon t
eKcept I know the Rul.s of 1dence have been

setting OD tbe table for so.. time now. t re
waiting to get all those approv promu a
along witb tbese Rule. of ocedure. And we're

going to have a day w n rules are going to be

promulgated, and when you get to get t rules of

evi.dence, civil oc.dure, appellate procedure

whatever the rules are. This is going to be the

time when you expect new rules and give the

out there and Bench notice that we~re going to

start looking for the.e. is is the d theyire
going to be published, instead of us going down to

the courthouse and come to find out 30 days ago

new rules were publ ished and nobody bas seen them

yet"

r~R. BLAKELY:

tied in with the legisl

done?

Now, was any of th is

ive session to get it

JUSTICE WALLACE: No"

CHAIRMAN SOULES: And for your work,

Newell, I tbink that the Court could go ahead and

do what it may wish to do on the Rules of

Evidence, maybe promulgate tbem in order to take
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1 care ot those Rules of ~videnee before

:2

3

4

5

JU :tCE ~i could go ane

and work on the Rules of Ev iaenoe and pr re an

o.rder and promu at.e an effective da at a time

when these rules would be ready # where can iieet

6 tbat definite d e~ And that w , you can get

7 your work don. because the order is there, t y

B have been promulgated, and tbe effective date will
9 just be moved up~

10 )1R~ B : There is one little

11 wrinkle. and that s moving certain Rules of Civil
12 Procedure into the Rules of Evidence. A little
13 .uggeation that I think we could deal with in ten
14 minute. today, if we could do that~
15 CHAI N SOULES. I did want to get a

16 report from you today, and i think there is a
17 matter on Rule 202 -- is that -- have you bad a
18 chance to see something that got submitted on Rule
19 2021
20 MR~ TINDALLI Luke, I toi I 'le gota
2i clear direction, and I think Sam and I bave

22 conferred we're going to get together and have
23 'l~his thing -- is it the consensus of the com:mittee
24 that if we lived in a perfect world that all thia
25 be combined in one global rule much like our
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1 discovery rule? Would that be the way tbe

2 committee's preference would ? Let.e just get

3 so.. ideal tbinking ftom you.

4 PROFESSOROORSANEOii pr erence for
5 now would be to have Rule 103, as we vot on it,

6 Rule 107 and Rule 106 as tentative suggestions.

7 That done, togetber witb looking at Ruies 104 and

a 105 and treating that as a package, maybe I would

9 want to go back and look at 101 and 102 and see

10 what in tbe world they are about.
11 . TINDALL: Sur..
12 PROFESSOR DORSANEOii 102 is not about

13 anyth ing --
14 . TINDALL I think everytbing from
15 99 tbrough 107 --
16 PROFESSOR DORSANEOi -- and get that
17 don. because that's a real prOblem tad in law

18 practice on service of citation. And the legal
19 community bas wanted at obl.m to be

20 addressed. And that can be done and it can be
21 completed. It could even be done from my

22 perspective by . subcommittee, somewhat like the
23 w 't.he appellate rules were don. at the bac¡, end
24 becau.e we don't have any policy issues involved
25 at all~ This is really ju.t a matter of aha e.
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HR. TINDALL l We e ve reed on what we

t ~

PROF SOH DORSANEOi au t on the ot r

hand, this larger queation of comprehensive look

serv ice of process and the me ods, t t is

going to tea 10"9 time to d o. And I wou ld

rather go ahead and do something that is a lot

more tban mere patc ork at solves tbe real

lawyer e s problem as quickly as osaible in a

professional way, leaving the larger overall tbing

to a definite later time~ That would be my

sugges t ion.

CHAI N SOULES Okay. We do want to

hear from Newell, and Justice Wallace ba. a couple

of things be wants us polled on.

But when should we meet again? Can anybody

meet before the end of the year? Should we make

ita J an u a r y d ate?

SPIVEY~ No, not in JanuarY$ Some

of Us will be sk iing Q

. REASONER; What abou t the end of

Oc tober?

JUDGE THOMAS: How about reasonably

after November 4th?

HR~ TINDALL: What about November S --

512~414-S427 SUPREME COURT REPORTERS PRISCILLA JUDGE



171

1 7 8? Tbat~s after election day.

2 inU\N SOULES3 Tom?
3 . RAGLAND i I'm in &g reemen t tna t

4 tbis w le series -- 100 series OU9 to be looked

5 at very carefully. But it occurs to me at there
6 are very valuable and substantiai rights which

7 binge upon due process, et cetera, et cetera..

8 And I think that it 1ssignif ant enough to
9 wbere tbis committee. whenever it meets. co.. bere

10 with tbe idea of devoting theit entire attention
11 to that portion, this 100 series here, because
12 there's a lot of things that I donWt know, just in
13 reading this, tbat raised some estians in my
14m i nd . Th ere · s a 1 a t of st. t u t.. t hat d. 81 wit b
15 police officers~ There are a lot of other rules~
16 There is a line of cases, for example. tb .ays
17 that the statute of limitations is not tolled
18 unless .ervice is requested timely w hin the
19 two ear period or four ar period of time.. I
20 don. t know what effect it might have on Rule 128,
21 for example. It may not have any at al1~ but I
22 think it merits some real serious consideration.
23 rather than lng to cram it in between 4100 and

24 5;00 on Friday some afternoon~

25 MR~ SPARKS (El Paso) i Or 11;00 and
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12100 on Saturday_

.. RAG ; Tbat$sright..
MR.. SPARKS (El so) ; ieh is where

these tal as have been for six mOn t "

.. RAGLAND:: at'. right. I think

that tbis is important. I meaD, this is not like

discovery rules wbere, you know. the Court could

come back and patch it up later on if it$s not

given e proper attention. I tbink it i.
important enough wbere .e have a special se8.ion,

if you please, to deai with this one portion of

the rules..

CHAIRMAN SOULES: Tom, are we going to

bave two mor. meetings or one?

. RAGLANDi Well, I don't know,

Luke..

CHAI iUIAN SOULES; ell, if I make the

next one a special session on this,
still got work todo on the at r--

\'ie've

!\1R.. RAGLAND ii 11, I understand that,

and I'm not saying that the other work is not

important.. But I think this certainly has

constitutional implications -- dimmensions here

that maybe some of the other rules don t have

quite that significance..
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1 CHAI SOUL : It wou

113

be uiy plan

2 to t . QP 80mething .noncontrov.~.ial. first

3 thin9 Fr BY morning, and then put tb... right

4 where the 270 series rules were on in this

5 meeting's agenda. So as soon .. we ve got a CEO

6 and we can get to work on ese, we'11 worK on

1 the s e un t i 1 \'1 e 9. t th em don e and the n dot b ere. t
8 of the rules. And everybody t . a look

9 RAGLAND: But nonoontroversial

10 matters ways generate a lot of debate whether

11 it&s can oversial debate or not.
12 CHAIRMAN SOULES i Well but if we

13 start on these things first, we start before a lot
14 of people get here.
15 Seventh and8tb is that a time t t is

1& available?
17

18 the 7th.
19

20

21

22 e1ectioi'l
23

24 Friday?

25

MR. REASONER: I ~ ve got a oonflict on

MR. RAGLAND: What ~onth?

CHAIRHAN SOULES i November..

Hi... 'rI ~ First we end after

PROFBSSOR BDGARI Is the 7th on .

C IRMAN SOULBS i Seventh is on a
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Fr . rry has got a conflict with that.

Harry, do you want to have an alternative to t

proposed meeting?

HR. REASONERI No if I i m the only one

that s got a conflict, it sounds like a good da .

CHAIRMAN SOULES:

the only one.

11 you may not be

. RBASONERI Well, you migbt move a

lot faster if I wasn i there.

PROFESSOR DOR$ANEOI That s -- I was

going to .ay it would prob ly speed up the

meet 10g .

CHAIRMAN SOULBS. Judge Thomas?

JUDGE THOMAS. How about the next

weekend? I donWt bave a calendar in front of me.

MR. TINDAL L i I $ ve 9 0 t a c Qn f 1 i c t if

we're going to -~ I'm already committed. The

21st, we're g8ttiD9 close to Thanksgiving-

CHAIRMAN SOULES That i s the weekend

before Thanksgiving_ Tbat put. us
a row

o sbort. weeks

PROFESSOR BDGARI Judge Wallace, if we

met on the 7,tb and 8th and perhaps coinpleted our

business, do you feel that that would give the

Court. an opportunity to deal with t .e matters
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and to meet the time schedule that you bad

originally antieipat ,or do you think that'.

still crowding it too mucb?

JUSTICE LACE: 11$ let me tell

you just k i of wbat was invo 84 in getti to

us First, of course, Luke 98 tog et. rand
send. me an exact form of what the committee has

done. I then have got to get my secretary to

prepare the order for the Court, and then we can

get a date set ahead of time to get . Court

together to work on t.hese, presuming we can get

that done in one or two days -- one or two

sessions.
So, if we were worK ing toward December 1, I d

say any time past tbe 7tb and 8th of November 1.

going to be impos.ible. Weid just have to move

the effective date forward. That would be the

only thing I could consider.

PROFESSOR EDGAR: But you think that

maybe the 7tb and 8tb might be within the ballpark

to achieve what you had or i9 inally --
JUSTICE WALLACE: I would hope we

could get it done.

CHAIRl1AN SOULES i I need saine

direction from the committee on that~ ~ve been
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1 work ing for a year on a lot of ~ules, and I have

2 pull them together as best I can~ But plan

3 was to create when we're done I can even do

4 i t be for e t hat - - I can d 0 i t b a v e i t read y
5 fOr the nex t meeting -- anotber ODe of ese

6 that' 8 got .11 of OUE recommendatione fOE

7 apprøval~ ¡im not going to put in t es that

8 we VEl rejected, but wbatever \ve approved, in . a

9 book send it to all of you so that you can
10 look at it and .atisfy yourselves that it I' lect.
11 what we have done.

12 And, if I have missed som.to 1n9 .- I m Bure I
13 must bave missed sometbing then I can get

14 feedback from you, and that's going to be a 30-d
15 process, chances are~ I mean, if I se it out
16 for feedback with the week, I think you would

17 feel rusbed $ Two weeks would probably be the fuse

lS that I would put on it and legitimately get

19 everything back. And then taking your comment.

20 and maki tbe corrections i. gQing to tea
21 wbile~ So, you know, to get tbis done right,
22 careful f it s going to be hard to meet that

23 December deadline even if we had gotten through

24 today"
25 JDSTICE WALLACE: Well, I think the
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1 best thing -- t prudent thing would be to move

2 our effeotive date forward beeau.e, like I s.y,

:3 there is nothing ic about it. One d . is as

4 good as anothex. I just feel very strong that
5 the 1 ers out there e j as shou have a

6 date~ This is the date, the first d of this

7 mOD th.. i;ih veL the d ate is, that every two

8 years, atl s going to be the date when new rules

9 are promulgated, if tb.ere are , stick with

10 it and there is noth1 mag 1e '" ¡ know w. need to
i

11 get some evidence matters -- or get as soon as
12 possible because of that and that~. the only
13 thing..
14 d I tb ink ..- .. Blakely, do you see any
15 reason why we can't have the Court go e ad and

16 promulgate the rule., and you would know exactly
11 what they are as an accomplisbed fact, except the
18 question of when the effective date is going to
19 be? Would that interfere with your work in any
20 way?
21 .. BLAKELY; No, that would be f 1na..

22 JUSTICE WALLACE i Ok ay ~ 11, let s

23 just plan to do that. And when we get it all
24 tog ethex, then 18 t ~ s do 1 t and give ourselves
25 enougb time to do it right, and we~ll pick it up
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i when the committee gets through ..

2

3

4

5

CHA! SOULES: All right.
JUSTICE Ii -- because I don't

i~now of thing that the i out t re is ju

waiting for us to do this, so they can do ings

6 the right way. There is nothing I donWt th

1 tbat we're doing that is tbat much of an

S emerg ency.

9 CHAIRMAN SOULIS i So if we don i t do it

1 0 in ear 1 y No v. rob e r, w.' reg 0 in 9 to be - ·

11 PROFESSOR EDGAR: Well, let's do it in

12 early November, and give us more time to

13 double-cheek and make sure there are no mist e.
14 in th.re~
15

16

CHAIRMAN SOULES Beg your pardon?

MR. spiv i We all can t be here on
17 an yon e day, sol e tis jus t pic k . d ate and
18 c RMAH SOULES i Ok ay. Let i. --

19 whatever date Is proposed then -- 7th and 8th or
20 the 14th and 15th are the dates.
21

22 November?

23

JUDGE TUNKS. Fourteenth 15th of

MR~ TI Li I urge the 7th and 8th~

24 It will give us more time to -- if we have to call

25 another meet 9 af ter that ~
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1 * SPIVEY: That's a go idf.Uh The

2 earlier/! e better~

3 CHAIRMAN SOOLES i Well, let i s just

4 take a poll on bow many want to start e meeting

5 on tbe 7th, and how many want to start it on t

6 14th?
i HO\'i m on the 7th? Sbow by bandi. Bleven.

a Bow many want to start on the 14th? ell, of

9 those that are her., e preference is pretty
10 significant that it start on the 7th
11 MR. EDGAR: 81301

12 CHAIRMAN SOULES; 8:30. We~re going

13 to work from 8::30 till --
14 PROFESSOR DORSANEOi 6:: 30"

15 MR. TINDALL 3 Luke, I sUgg est we

16 commit both full days until we get ground tough
17 this" Is that too oppressive to say we ¡ 11 work

18 late Saturday afternoon rather than noontime?

19 " spiv "" Tn.tis a very good

20 Bugge.tion, witb the exception there is a heck of
21 a football game that afternoon.
22 MR" TINDALL~ Is there? 11

23 PROFESSOR EDGAR:: Well, then, you $ ve

24 got to make a plane reservation, too, in advanee,
25 and youive got to get out of here when your plane
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leaves
PROFBSSOR DORSANBOI I would ratber

work Friday later

real football team~

CHAI N SOOLES. at 1f we go abead
and schedule to work from 8 30 to 6:30 on Fr

and from 8130 to i 30 on Satu~d ? Does anybody

know wbat the plane schedules ate aftex 11307

PROFESSOR BDGAR~ On Saturday?

go bome time to w h a

20

21

22

23

24

25

CHAIRMAN SOULES. Yes, sir~

MR. SPIVEY; We can schedule it at

1130, and then if we have to adjust it. we can

ju.t make a short adjustment.

CBAiaMAN SOOLES. Okay. Newell.

youive got some -- well, let me get these matters

fo~ Justice Wallace, first of all. We need to get

polls on a couple of tbings.

One of the roa ers that the Court wants

guidance on 18 tbe prospect of sbortening briefs

to 30 pages unless special le e of the Court is

given. Since W8 are not go lng to have another

meeting, we may have ..- of course, \1e will e

one now on the 7th -- get the committee s feel g.

the Court~s proposal to, one, limit briefs to

appellate courts to 30 pages, double-spaced typed

19
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or equ ivalent, on S 1/2 by 11

index and table of cases ~ The

er, exclusive of

r tition
the Court to permit dltiona1 briefinga

What d isaus. ion do we bave aD tbat? Barry?

_ REASONER; What is federal

appellate rule, LUKe, do you remember?

CHAIR!'lAN SOULES I don't. ow ~

MR_ WELLS: Fifty page$~

PROFESSOR DORSANEO; Wby bave all

these -- why don W t we just make one for same

bright-colored paper, too. I'm against the

imposing these arbitrary limitations on briefing_

I d on it wr ite -- I wr it. a 10 t of appellate
briefs, ordinarily, not any longer than 30 pes,
exclus tv., et cetera, bu t my atti tude is at that

is a bad id.. to .tart imposing limitations across

the .board.

CHAIRMAN SOULES: Bar ry1

MR$ REASONER: Luke, I think itWs a

good idea because I think it~s a good diSCipline

for all of us. And the only question I would

have, Judge Wallace, is to I m used to the

federal rule. except that 13¡u not so used to it

that I can remember wbat it 1s. But that and

that seems to me tbatis an ample length. Thirty
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1 pages double-spaced sounds too short to me for
2 the average case$

3 . SPIVEY i Ii tbis rule trying to

. satisfy tbe la.yei or try g to satisfy t Court?

5 JUSTICB ying to satisfy
6 the Court. There is nothing mole dlsbearteniu9ø

7 as Judge Pope can tell YOUq when most of tbese

8 br iefs are read at home any -- you don l t f iad
9 time to read them -- and you get tbere about 9130

10 and you pick up this brief, and it;s 150 pag..
11 it could be written in about 25, and it'. the .ame

12 thing over and over again.
13 A. Harry said, it's the exception, and if
14 that limit i. in tbere, I found, and I tbink all
15 of you find, that if you got that limitation, you
16 are going to go over it again and knock out that
17 exces.ive wording and say what you have to s ,
18 and you can. it adeguate , and everybody is

19 . BPI i A. an vocate, Ifd like
20 to see the other .ide file 150-page brief because
21 I think the court probably won t read it as

22 carefu as they would a 1 age brief ~ But my

23 per.onal preference is -- but I wasp it sure
24 whether the request was coming from the Supreme

25 Court or --
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Well, it 1s from the

COUt t ø and e 30-page iø no magic -- I u at.toad

3 that wa. the fadeta1 limitation.
4

5

.. 1'1

have it right here..

:1 thoug t e, I
It s s,It $ $ Ru 1 e 2 ..

6 "Except by pexmission of the court or a8 spec!f!

7 by lac al rules n the Coiir t of ealspr inc ipai
8 brief .hall not exceed SO pages aDd reply briefs

9 shall Dot exceed 25 pages exclud g the p

10 conta ed in the table of contents, citations, and
11 any addendum containing statute., rules,
12 regulations..~
13

14

MR.. WELLS: I th ink that S s a

reasonable rule$ I ink 30 is a little tight

15 sometimes..

16

17

JUSTICE WALLAC.E Okay..

MR. RAGLAND: Judge, dOesn-t the Court

18 of er inal Appeals have a rule -- briefing rule,

19 that limit. it to 60 pages and --
20

21

JUSTICE WALLACE 1 donit know..

MR.. RAGLAND: I was just wondering

22 what their experience was on that..
23 MR.. REASONER: Well, itis not

24 dOUble-spaced either, is it?
25 M R .. T I NO AL L i I t ~ s jus t - - well,
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1
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that's another --

" NS:: Ther;e are act
requirement."

The federal rule ta1ka

all that*

No, speed. pr int ing and

type and everything else
~ TINDALL: Oh, th

in the \170r Id in

MR. MCMAINS: Marg ins --

C RMAN SOULES: Where is the Federal

Rules of Procedure referenced?

got everything

.. NS:

TINDALL:

289 "

289 in the les ofMR"

Appellate Procedure"

PROFESSOR DORSARBOI But you real

have to look at the local rules" You have to look

at the Fifth Circuit"

lllR" TINDALL: Ye tbe Fifth Circuit

bas got local xules and they ve got operat 9
rules" They are -- it~s layer upon layer of

rules"
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1 CHAIRMAN SOULES: How much for the

2 reply brief -- how many pages?

3 MR. TINDALLI Fifty and 25.

4 " EIh Weii,:i urge
\5 cons eration 01 tbe federal rules or Bometbing

6 like thein, Judge, beCause it seems to me those

7 ~iork et'ty well"
8 PROFESSOR DORSANEO; Well, wbat

9 happens if tbe brief is too long tben, if .e
10 contemplAte t t1 Do you just throw it aw r

11 you read the fir 8 t 5 0 P .g . s ?
12 f;iR" SONER: Well, tbey s ike it in

13 tbe Fifth Circuit and people don t file briefs
14 tbat are too long"
15 CHIEF JUSTICE POPEi You just quit

16 reading at page 50..
17 PROFESSOR DORSANEO. That. s wbat I was

18 s lng" You could do tbat anyw "

J. 9 CHAIR~IAN SODLES: Rusty a ins.

20 MR" "
~ i va got to leave to

21 catch. plane, but my only concern is more in t

22 Supr eme COUl: t than in tbe Cou r t of Appeals the

23 sense that -- particularly if the Court of eals
24 has given you an extension of additional p e
25 length, you know, so tbat youlve got a bigger
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1 brief to start wi -- you obviously bave to make

2 an application for the p 1t1oo for t writ of
3 error for extension of your br! lag in
l Supreme Court -- to the Supre.e Court, mucb 1 e I

5 assume that . motion of extension pract e bas

6 to be d i 1: ectea to the Supr eme Cou r t even tboug b

7 you are f11109 it io tbe Court of Appeals~

8 you are on a sbort time fuse for 30 days, af r

I tbe motion for rebearing 18 overruled, to get tbe

10 motion for extension filed -- acted on, 8t cera,
11 which requires some pretty expedited action on tbe
12 part of the Court.
13 And I just I question you know, if
14 tbe Court wait. a week -- I meani it may well be
15 that you re trying to beat tbe time limit you
16 doo$t find out you really cantt get it into 50
17 page. until ou ~ re two weeks into it, and you are

1 8 0 n an aw f u i s bar t t i m e f u a eta r e qui rea t mot 1 on

19 to be both filed and granted before you file t
20 briefi and I don~t know bow you handle tbat

21 question.
22 l'lR.. SPIVEY:: Why d on ~ t you pu t ,some
23 common sense rules in there and say that it sball
24 be -- letis take 50 pages, for stance~ And then

25 if it is -- if it exceeds tbat, tbat you could ask
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1 pezmission of tbe COUEt, and if tbe Court do..n't

2 grant it, you witbdraw that briel r uee it.
3 MR. INS Ye.b. I ¡1m
4 s.ying is t i think t 8 t t fuse in the

5 Supreme Cout t is som.thing .. ought 9 tVe

6 credence to, to adjust the time period becaUSe t

7 F s will not let you tbeoretically doni t let
a you file a briel that is longer than that un S8
9 you have got au~bori to do it before you lile

10 it.
11 . REASONERt But I think, Rusty,
12 donit they send it back and give you an
13 opportunity to refil. it?
14 HR. INS: As a general rule, they
lS will send it back if you v. got the wrong cover or

16 they i ve done anything 81... They don i t have to do
17 that, but they do do it And unless you are going

18 to set up just a continuous -- just bu lId in a new

19 motion practice that's routine, which I donlt
20 think is going to he the Court any in terms of
21 just igDo! ing a lot of the ex a .. in the
22 brief that tbey could do now. I just think it
23 makes some sen.e to allow some 1eew there as to

24 w t happen. wben you file it or get into that
25 short time fuse situation.
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I don"t have spec if 1c recommendation

wi out anything in front of us. but it ..... to

me that it would be ri n you know, to

virtually specify in t rule at if you .

made -- if you cart y to t Court tbat you e

. good faith effort and aanlt do it in less than X

number of pages, then that certificate or

something ougbt to be good enough to get you -- at

least until the opportunity -- if the court

disagrees with you and sends it back -- at you

should have two weeks in wbich to comply, or, you

know, ten days or something i ik. tbat.
liiR.. WELLS: 1, I don't think we can

go into all the details of that at this point.. I

think it i s the consensus of the group that.
50-page limitation -- application of the feral

rule would make .ense..
CHAIRMAN SOULES; Okay.. What I

haven ~ t heard is -- or we bave heard a lot of

people talk about 50 page.. e we talking about

50 pages to a .ide or 50 pages for the ellant

and 25 pages for the appellee?

R~ MCMAINSi No, no~ The 50-page

limit applies to both Tbe reply brief whicb is

tbe -- see, thaie is a specific reply procedureø
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~ So it*s aetu Iy 15hr

paÇj e. total tbat

.. SP = don t we bave

somebody draft a proposed rule

somethinÇj to argue froM*

PROFESSOR DORSANEO= I i 11 woluo et to

welve got

d r af t"

CHAIRMAN SOULES: Okay~ Will you

\.¡ork \!1ith RUB 1

PROFESSOR DORSANEO: Ye i because I

bave questions about points gf exrox, and also

because bench trials, you were going to have to

put in a 1 a t a f ex t rap 0 i 0 t S 0 fer r 0 r 0 n find in 9 s

of facts and a lot of garbage t t be shouldn ø t

be counted as. age limit. You have a practice

of res tat la9 po iots, maybe -- that s . dumb --
that's stupid anyway.. So maybe we could work out

something that would, in fact, be helpful and not

just SOme arbitrary --

C i N SOULES: And at would be

amendments to the Rules of Appellate Proc ur.

anyw *
MR.. REASONER: r think the sugge ion

that we eliminate tbe practice -- of course. I

would like to eliminate points of error myself~
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PROFESSOR nORSANEO 3 So WaD I.. t
~u~ B. r e not 9 0 in 9 to d 0 t h a. t t pro b ab 1 y ..

MR. RBASONERI But. at least, we ougbt

to get out of restating em. I wou n; task

Justice lleae, but I would be su iøus 1f
anybody reads" stated Po s of Brror ~

JUSTICE WALLACE~ r. is really no

poi n t 1 nit.. I f you read t h . poi n t s 0 fer r or, yo a
know wbat points they are talking about.

C I SOULES: Okay.. The second

point that Justice okay. So the -~ is it the
eODsensus that 50 and 25, the federal rule in

terms of page limitation, is workable? Ok r
anyone f.el that --

MR. SPIVEY: You're talk 10g aboo t as a

general instruction to -- that somebody ought to

di-aft fiom?

CHAIRMAN SOULES: Yes"

MR. SPIVEY i I think .0, with the

otber suggestion tb he's going to t e this up

that it not be ani t-p 1ck lng or a -- I cer tainly

agree with him that the color of tbe briefs is

sucb a ridiculous tbing, and I sve gotten

c aug h t

CHAIRMAN SOULES = ! m not talk ing
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out colors or anything just ~- X guess maybe

print size or type si.., or bow m words on .
page has got to be cantrall because otherwise,

judges burn their eyes out re i the f print,

I would th ink ~

1
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JUSTICE

one of the worst b% Ie

was almost 200 pages.

them to shor ten it

i Just recently, I got

I have ever seen yet. It

I s en tit b and told

make it concise¡ all

t d was put it on a ,educer sent the same

material back~ It took up less p as, but you

c auld hardly read it because it was .0 small.
People like that you re -- are hopeless anyway.

CHAI SOULES: So, we were really
talking about pages and some Oontrol of the number

or words on pages -- however it is contraIl .

The second question here is that we want to

get a consensus on -- or issue -- whether all

points of error raised in the Court of eals and

not dressed by that court and its opinion, are

overruled a matter of law -- or to be
consider over ruled a$ a matter of law.

JUSTI WALLACE = The rules say that

the Court of Appeals shall r is. on all points

before it~
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MR. S (El ..SO)I

1

dated that
.everal times last ar, even, it ...ms to .e

we were alw . -- the majority was in favor Qf

.a taining the rule that w. b .

JU B WALLACBi Well, herels tbe
problem you run into. e Court of als --

some of them will take one dt ositive point

they are right on it. They don~t take up

insufficiency points or anything like that~ en
it comes to us and we need to overturn it on that

on. dispositive point, and then you've got the

whole proces. to go through again because the

Court of AppealS didn*t address all points like

the rule. s they should.

. SPA Ri S ( E 1 Pas 0): We 11, J 9 e ,

I v. even had cases where the Court of Appeals

will have one di ositive point that goes to the

Supreme Cou and then it ~. a rem ~ And if you

get it back because they haven t addressed that

po tnt -- I have had two that th end r i9 ht th~r e
and you don t have to try it again. I mean, you

know, it's just -- I would be more inclined to say

that the Court of Appeals has to rule on the

otber.. I just-- I have always favored that

rule, but I remember we have debated this several
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t i.es.
eRAI SOULES: oadus Spivey.

IVEY J I bave h tbat.

experience recently where the lawyers on both

sides have joined ..kiug the app 1 e court to

rule on those issues because botb of us felt that

would be dispositive, and the Court simply refused

to do it. That puts us in the position of almost

guaranteeing that the Supreme Court will remand it

unle.s the pre.. Court can get as irritated with

tbe Court of Appeais as we are.

I would like to see a rule that B 5, as you

suggested, that if they don't rule on them, they

are overruled as a matter of law. It seems to me,

that gives the respondent at least Borne ing to

appeal on, you know, because we feel it should be

preserved. The mere fact that the -- that the

Court of Appeals a ian' t rely on them -- d idn i t

touch it doe8D~t deprive him of t opportunity

to argue it.
C I RMAN SOULES: Anyone else?

MR. WELLS: I agree with that~

PROFESSOR EDGARi I feel the request

is a reasonable one. I think the Court should be

able to have all those points before it and decide
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Appeal. .
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e N SOULES i at if -- what

if th reserved the insuff 10 ieney 0 ?
would bave to expressly reS.Eve tbe .uff i.ney

point.. Tbey pass on a tbe law points s

they think that disposes of the case.

HR. SP IVEY i . Tbat ~. just 9 1v ing

them a way out. Ilm. ing they need to rule OD

it, 0 r it l s 0 v err u 1. d a s a roa t t. r 0 f 1 a w .

eRAI RMAN SOULES i W.ll G w t 1 £ the

Court legitimately f..ls at the law disposes of

the cas., but they do want them to take another

look at it, if that's disagreed witb, because of

the insufficiency points wbich may be voluminous

-- may be big problems. But then --

. SPIVEY: Well,.s a matter of
housekeeping, it is all before us

JUSTICE WALLACE The place is where

23

24

25

the problem is coming from. and I d on It tb kit

would d a any good at all.

e SA IRMA N SOU L E S i I ¡ m jus t r a i sin 9 a

question. I don't know the answers.

PROFESSOR ED i Well, frequently,

thougb, the --wbat happens i. tbe Court of

22
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Appeals w 1 rule on the leg suftic! point

and Dever reach tbe factua1 sufficiency po t.

then on application for writ Of error, t

Supxeme Cauit revers.. on tbe legal sufficiency

point anå in doing .0, clarifies some of the law

and 80me of the evidence so tbat then upon remand,

tbe Court of Appeals can legitimately exercise its

fact finding function.

11lRii ElPIVEYi But don$t you allo\f tbe~i

t opportunity to second gu... tbeir w around?

Oon e t you give tbe Court of Appeals an unfair two

bites of tbe apple?

PROFESSOR DORSANEO It doe.D1 t really

happen that way. In a lot of cases that I see,

tbey have decided that tbe ev enae is legally not

-- I don § t mean a lot -- but in a number of ca.e.,

they decide the evidence 18 legally sufficient

They get reversed G esumabIy, they would have

found tbat it was factually sufficient, too.

And then they find that the evidence is factually

sufficient based upon looking at it the right w .

CHAI N SOULES; Once they find au t

the evidence was good evidence instead of not good

evidence, tben they weigh it and find that it

suppor ts the verd ic t.
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MR. REASONER: Well, t .... let :aie

just -- I m not sure I underst this4 It seems

to me, as a general proposition in
ministration of justice you ought to avo t

ditional appellant consideration But with w t
Justice Wallace is suggesting, it would be nothing

that would preClude the au eme Court from

remand cases where a change in the legal
standards might indicate a different result on

factual insufficiency points. The Supreme Court

would still have that discretion if it .eemed

appropr late..

PROFESSOR DORSANEO~ If they said the

judgment was erroneous and then remand it to the

Court of Appeals in the interest of justiee to

red eterm e the fac tual insuff 10 ieney tbing tbat S.

impliedly de~ermined the first time around?

MR. REASONER: Right. Well, but I

mean -~ I mean, now rather than hav lng a

mechanical rule -- I mean, ! sympath:h:e with the

cOUrts of appeals wben lawyers file 200 points of

error * I don t blame them for not ~anting to

,.¡rite on them wben 190 appear to be irrelevant"
And in the rare case where it would appear that

tbe interest of justice wou be served by remand,

512-414..5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 I wou suppose the CoUt t would h e t
2 diSCretion to do that even if tb all tbe

3 points as overrul in the first i ~
4 ;ri R " SP i V EY It But, rr y, d on -t you
5 have the same -- if th are really irrelevant
6 the 0 t r 1 90 poi n t s are i r reI e v an t a v err u 1 ! n 9

7 them by operation of tbe law, doe$n~t t give

e you the same effect and give you more of .

9 finality of a decision?
10 REASONER: You and I are on the
11 aame a e.. I just didn~t articulate my position
12 very well"
13 $ SPIVEY ~ You have a neat way of
14 stick g the d ger in a guy"
15 .. REASONER; I tbinlt -- I don't
16 to ink you OU9 h t to have a pr ac t ice wher e every

17 time the court finds the Supreme Court finds

18 tbe Court of Appeals baen t clearly doneit' s job
19 that it has to remand it. I mean, in the federal

20 practice, now, you have the rare remand from tbe

21 Supreme Cour t of the Un iled States if tb dec ide
22 they want to look at some other issue.
23 PROFESSOR DORSANEO We have a spec 1
24 problem because of tbe factual insufficiency
25 MR. REASONER: I understand.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 PROFESSOR DORSANEOii -- complaints
2 of jurisdiction that complicates the overall

3 thing..
4 ONER; I agree, but if the
5 Court bas discretion to remand it when it wants

6 to, it seems to me it ougbt to be able to treat

1 them as overruled, t in the instance vhereiit
8 would be some use to remanding it..

9 JUSTICE LACE 11, recently, we
10 pretty much h taken the idea that in those
11 points that the Court of Appeals did not rule on
12 if we have jurisdiction of them, we can go ahe

1 3 and ad d res s t h. m , per! od .. But, 0 f c 0 u r s e ,

14 insufficiency is . big one and they -- some of
15 em jus t don It lit. to get in to it, it seems
16 like, there is nothing we can do but remand..

i 1 PROFESSOR DORSANEO = Bu tour
18 discussion would indicate, Your Honor, that that
19 problem would probably continue to be a problem

20 becau.. it is a problem, and that practice makes

21 sense.. But tnere are a number of cases wbere the
22 insufficiency rdl 9 is affected the seoond time
23 around by what the bigb court did on tbe legal
24 in.ufficiency tbingø
25 MR SPARKS (BlPaso) i But, you know,
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i I've had two cas.s -- I dOD~ t do a lot of

2 llate work. I usually try to get some smart

3 lawyers in our firm to òo it~
4 But I U ve had two c.... tb have gotten to

5 the Supreme Court they bave gotten t re with
6 the Court.. of Appeals opinion tbat really don't

7 bave anything to do with the lefi of either
8 party. They get a theory in t appeal and it's

9 gone to the court now it s back in tbe Court

10 of Appeals, really, to write on tbe questions that
11 we ve had. And it seems to me when you are trying

12 to preserve those points and tbe Supreme Court

13 says, ~Weii, if they are overruled by operation of
14 law, tben you really -- you never b
15 intermediate appeal," you're making tbo.. poin ,
16 really as far as the record goes, directly to tbe
17 Supreme Court~

18 MR. REASONER: well, but to me --
19 MR. WELLS; Well, that's all righti
20 isn't it?
21 CHAIRMAN SODLBSI Ju.tice Wallac. bad

22 a reply to that~
23 JUSTICE WALLACE~ Of course, tbe idea
24 of this is not to prevent you from getting a

25 hearing, it's to get the Court of Appeals to do

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



200

1 what the rules s they should do now, and t t

2 is ~ address all po ts ~
:3 ~1R", SPARKS (El Paso) i Oh, I

4 understand that thatls the probi...

5 PROFBSSOR EDGARI Bow would handle
6 the situation, Judge Wallace, if the Court of

7 Appe s did not write, for example, on the legal
6 and factual sufficiency points, simply revezsed

9 the case on some other point that was not, and

10 didn't write on the legal and factual sufficiency?
ii So then tbe Cour t, tben, would assume that both of

12 those had been overruled by operation of law and
13 then concluded that the Court of Appeals wa.
14 incorrect on its -- on the legal -- that the legal
15 sufficiency standard was incorrectly applied..
16 JUSTICE WALLACE. If they bzought it
17 up -- if they bad that point, then we wou

18 addre.s that, right.
19 PROFESSOR EDGARI Then what would the

20 Co u r t wit b t t f Be t u.1 . u f fie 1 en c y poi nt,
21 which you bave also implied that the Court of
22 Appeals overruled, which is final in tbe Court of
23 .ala? Bow would you handle tbat t e of

24 probiem? Would you have to send that back then to

2 5 t 11 e Co u r t 0 f App ea 1 s, 0 r s in c e the Co u r t 0 f
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Appeals ovexruled it and itl s final in tbe rt

of Appeals, would you then h e to au tomat ally

remand it to the trial court?

J U IC E E; at \faU a

problem..

PROFESSOR That wou bea
problem..

REASONER Well, but, Hadley,

wouldnJ t they be free to make the determination ae

to whether there appeared to be any point in
sending it baok to the Court of eals?

PROFESSOR EDGARI Let's assume that

the point on appeal is both gal and f al

SUfficiency" The Court of Appeals does not ride
on . point"

Now, the only thing that can come to the

Supreme Court is e implied ovexruling of the

legal insuf! iency point.. The Court concludes

that was -- that implied overruling was incorrect.

Now, does it remand it back to e Court of

Appeals because the Court of eals has alre y

concluded by imp1ication that the factual

insufficiency point is good, or does it simply

remand to the trial court?

JOSTICE WALLACE Well, now, if we --

i;1'-ß.74..i:tt?7 AnVRRMR COURT REPORTERS PRISCILr..Ä JUDGE
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1 wait a m te~ . ellant came up on fae a1

2 and legal inßuffioienay~ In otb .ord., tbe

3 Court of Appeals aidnlt rule on eitber one of

4 th... A point of error to us brOught tbe legal

5 sufficiency. s if the evidence is lega

6 insufficient, that t e. care of it.. Tbe
1 appellant is right if bis legal insuffioiency
8 point failed. If the Court of Appeals bad rUled,

9 we would presume that the fac tu taBuff ic ienoy

10 point that the Court of Appeals overrul , that
11 there was fao tual insuf f ie ieney in what they
12 ruled. and it would stand.
13 In other words, we find there is no legal
14 sufficiency, then we take car. of it. If.e rule
15 -"" well, there is legal sufficienoy and the-'" no
16 faetualsufflciency point was overruled, then you
17 would bave a finding of factual suffic DCY, would
18 be what remained, wouldnQt you?

19 CHIEF JUSTICE POPE: Judge, if you e ve

20 got a lazy Cour t of eala and you l ve got six

21 factual insufficiency points in the Court of Civil
22 ala and a statute of limitations point,
23 the Court of Appeals takes the easy way out and
24 writes oniy on the statute of limitations,
25 erroneously SO~ Now, ISm not .aying anything

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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about the factual sufficiency. There is an

implied find! that there is sufficient ev ence

from which there is no al, and the Court has

not dressed those pOints at .11 r ly

hasn ¡ t had a fair rev .

CHAI N $OOLES~ That§s concern -~

at you are suggesting, Barry -- try Reasoner,

I mean. If tho.e factu insufficiency points are

pteaumpt ively over ruled by tbe COUEt of eals,
the Supreme Court canlt even look at them. They

are final there. And we~re deeming that the Court

of Appeals has looked at them and decided them

con.istent with this judgment.

So itts not a matter of sending them back to

look at those for the first time since t y never

have looked at them yet It$s a matter of, "1tts

all over.ø It wa. fin in that court when that

deemed ruling fell in place.

PROFESSOR BDGAR 1 11m suggesting.

Luke, is th sucba rule would cover a lot of the

ablem and I think would, perb a, stimulate the

couit8 of appeals to comply with the Eule$ But I

can see this one instance in which that might not

work and it might work adversely, too. Well,

there might be an out because of the lding in

512-474-5421 SUPREME COURT REPORTERS PRISCILLA JUDGE
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PoOl versus Ford where, now e Court of pe s,
in order to perform its function, mu.t detail t

ev eDce show wherein it 1s factually
insufficient to overturn the verd t.

PROFESSOR DORSAHEO So their impl!

holding would a ay. be wrong.

PROFESSOR BOGAR: Then their lied
hold 9 would always be wrong and the case would

have to be rever.ed to the Cour t of Appeals to

c amply with the mand e of Pool versus Ford, that

might be the out.
CHAI N SOULES That s pret

convolu ted

JUSTICE WALLACBi You alw . got

where you ve got error below _a if you fa

erroneous judgment, you can remand an terest in
justice, a. Bill said, until ou get their

attention ~ I don ~ t think you would have to do it

more than once or ice to get it, but

C RMAN SOULES: Br aadu s, to is ..ems

to me like serious points of insufficiency that

are dealing with maybe quite a bit of evidence

that would have a hard time getting rev wed once

you get this~ and we may be locking ourselves out

of a review with those pointsø

I:'l "_4'111_1:11.")'1 t.l1,1R'RMF. ("OrTRT RR'POR.TF.'1H~ P 'R T t:(" r r. r.A .1 nrH':n,,;!
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1 Broadus Sp ey.
2 MR~ spiv i How about putting a v~ry
3 simple admoni~ion that the Couxt of ..1s shall

4 ride on every point raised , r , e a

5 1 i m ita t ion 0 nth e n u rob . r 0 f poi n t s r a i s ~

6 MR. REASONER$ But, you know me --
7 i mean, i guess I lm really troubl by the whole

8 notion that our appeiiate courts bave to do this

9 mechanistically because a lot of the br fs--

10 like ¡ say, I don~t blame judges. A lot of these
11 points of error are unworthy of wasting a sentence
12 on, you know.

13 PROFBSSOR DORSANEOI You Bee a lot of

14 inions where they Bay we considered Points 74

15 tbrough 78, and they were without merit.
16 CHAIRMAN SOULES: Chief Justice Pope~

11 CHIEF JUSTICE POPE ell, a good
18 judge would include in his opinion all points not
19 discu.sed or overruled~
20 . REASONER: Well, I agree w h
21 that, Chief Justice, but you know -- I guess one
22 th ing that troubles me abou t Pool f rom the
23 viewpoint of administration of justice, it seems
24 to me it is a tremendous buxden on the appellate

25 court if every time some lawyer irresponsibly
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i raises insufficiency points, they are tben -- tbe

.2 mandate is then that they ve got to write a very

3 detailed opinion.

4: PROF ESSOR EDGAR; No, on ly if t Y

5 find that there is factual insufficiency. If the
6 e'U' ence is factually insufficien't and tb firm

7 the judgment, you doni t bave to do that.

8 PROFESSOR OORSANEO~ How about this

9 How abou t sing you could imply at each one is

10 overruled, wbat they are do 9 now, except wbere
11 the Supreme Court has the jurisdiction to consider
12 the point even though it wasn't addressed
13 specifically in the Court of Appeals. But for

ii

14 insufficiency complaints not addressed
15 speCifically, that presumPtion or implication is
16 not appropriate.
17 . REASONER: But you were just

18 leaving open the only thing that§s a problem.
19 CR¡AIRl4At'1 SOULES; Sam Sparks"

20 MR. SPARKS (Zi Paso) i The problem, as

21 I understand it 18, .ome courts of als are not

22 putting in their opinion that points of error 20
23 through 100 are overruled because they are witbout
24 merit* If we come in with a rule that. s they
25 are overruled presumptively, we're just giving
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1 more strentb for those ..m. courts not to r e on

2 the po in of error. I mean, I think t rule
3 we re thinking about just. further excuses the

4 courts of e.ls from not 10 ing at points of
5 error$
6 I JUSTICE OPEi I -- it frightens

1 me to think that aneta right to have points

8 considered depends upon a court. ~- a court of

9 appeals tbat, either through ig aace or

10 lsa iness, does not talk about 900d po ts, and
11 then thos. automatic ly are overruled ~ It just
12 bothers me~

13 How, what you are talking about, Judge I m

14 sure is the rule which the Supreme Court, if they

15 d isag re with i.¡hat. t Court of Appeals has

16 raised, then they are under the burden to look to
17 the other points and there may be a whole
18 independent ground for sustaining that judgment.
19 And I th ink that r s a 9 oDd rule

)

at the Supreme

20 Cour t should look to the 0 r po in to sEle if

21 the judgment can be u eld ø
22 JUSTICE WALLACE: Youlre right. And

23 as IS, two Or thr ee opinions recently are

24 "Okay, these are properly raised in the Court of
25 Appeals, should have been dressed by them, but

1;1 ?_IL'7IL_iiIL?" AnD~RMR rnnR~ RRDnR~RRA P R T AC' T T. r..~ .Trlne: R
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wasnlt, and since itfs within our jurisdiction,

welre going to go aha and decide them~ If all

t he po t s r a i IS ed below and not c ons red ar e

\'1 i th in au r j u r i ad t ion (G we c an d i aGe of the

case that'. no problem.-
The problem is judicial economy or disecoDomy

o fin 9 to S end a cas e b Be k tot h e Co u r t 0 f

Appeals for rehearing rather than getting it

disposed of And that was what concerned e

Coo rt and ~ I was ask ed to Bubmlt tb is to you.

CHIEF JUSTICE POPEi Judge, don't you

find Bome occasions when you have seen courts of

appea tbat just dodge things?

JUSTICE WAL Ei Yeab, sure do.

CRIEF JUSTICE POPE then you get

the -- you get a point on appeal to the Supreme

Court. And there have been some time. when we

found error we sent that back to the Court of

Appeals just so they will do their tvork" J\nd I
think that has SOme place, too. In other words,

it's easy for them to just say, 1 we~ll just
shift is right on through up to the Supreme

Court and let them worry about all these things."

MR. REASONERI Well I wonder if

cons id era tion should be 9 i ven to just chang ing the

512..474-5427 SUPREME COURT REPOR~ERS PRISCILLA JUDGE
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jurisdiation of the Supreme Court 80 ey have
jurisdiction over factual insufficiency points.

CHAI SOULES: Do you want tb ,
Judge?

t.o amend

CHIEF JU ICE PO'EI 11, you've got
constitution for that.
PROFESSOR BDGAR: The constitution is

ediment to that.,tbe only

JUSTICE WAL Ei Well, we. ve t en

enougb time, and I reeiate it. I 11 report

back to the Court pretty much what 10 ve beard in

here"

CHAI N SOULES i Well, do we want to

get a consensus then? How many feel that e

points should be considered overruled if tbe Court

of Appeals doesnYt address the points? Show by

hands. How many feel they .hould be considered

overruled operation of law? One.

Bow many feel they sbould not? Looks like

one feel ing they should, and seven feel they
should not"

. REASONER: I have a to ird

position. i think the Court ought to scope some

nonmechanical rule so that it has discretion on

whether to remand or not

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



210

1 CBAI H SOULES If we cou get
2 around the problem tbat suff Ie tenor po ts

3 be pxecludea from review by tbe rule. tbat

4 were overruled hi" ope:iation of law.... if we could
5 get around that. how many feel that the reme

6 Cou r t should be Ie to deem them over cuI 1

7 Probably everybody feels that w ~

8 PROFESSOR EDGAR: ean, I don ~ t have

9 any problem with that.

10 PROFESSOR DORSANEO Yeab.
11 CRAI N SOULES: I think pretty much
12 thereSs no -- no one di.agrees really with that
13 R. REASONER; ! mean, to me, Justice
14 Pope raises the case where it clearly should be
15 remanded, where youive got the .tatute of
16 limitations to consider, and that's obviously the
17 statute. But, you know. the run-Of-the-mill ca.e

18 wbere you have looked at the legal sufficiency,
19 and it~s very clear from your analysis of that
20 that there is nothing to the factual in.ufficiency
21 either. Then it seems to me it'. ju.t a great

22 waste to remand a case 1 e that.
23 PROFESSOR DORSAHEO The other way is
24 a problem. The other way, ..suming that somebody

25 -. where the comp1a t is tbat the ev~denae was

t;12_tl'7/l_i;ll'2'1 RnPRRMR COURT REPORTERS PRISCILLA .JUDGE
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suffioient, legally sufficient, t
~ SONER; 1m m 80r ry?

PROF ESSOR DORSANEO ~ Wben the

complaint is that tbe evidence ... legally

sufficient, and you sbouldnmt have granted in e

tr i court, a motion for lnstructed verdict, or

sbouldn § t have been reversed and rendered 1n t

Court of App.a1s. to imply the Court of eals

log ally would. tbeevidence is legally

in. u f fie i en t , web .1 1 eve u and its f ac t u a 1

insufficient, too~ And the other side appeals

the Supreme Court thinks the evidence is legally

sufficient --

Court

. REASONER i Right. But now the

Appe s has looked at it in your

bypothetical?
PROFESSOR DORSANEO: No, they havene t

said anything about factual inBuff lency in my

bypothetical~ It ju. kind of slid ove that$

There are cases when it is ie to the

Court of eal. that they do .ometh 9 at looks

like it.. uncharacteristic~ They fou that the

evidence was legally insuff tent on the w up

and th find that it $ factually sufficient on

the w downQ Do you understand wbat I§m s 1ng?

~l 2-d? A-~4'-ï RIJPRRMR COURT REPORTERS PRISCILLA JUDGE
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Secau.e of tbe w y a~e look ing at t
evidence is different .fte~ the lu Court~8
opinion has explained

problem_

e pr et t oac b e

CHAI SOULES Cou ..
constitutionaiiy or could .e bave a rule tbat
say. the Supte.. ourt m , in it. discretion,
deem overruled by operation of la. points not

written on the Court of Appeals?

CalEF JUSTICE POPE: Well, whatls

wrong with the present rule? What we re tbinking

about is some people down tbere that are trying to

get justic&~ And I donit tbink that even

efficient administration of justice ~- a system

should sacrifice that thin9~ I mean, itVs tbe

people tbat are enti to e fair

considerations of their points, and for us to

presume good points out of being, I don~t think

t s. right.

c SOULES: Judge, tbat~. where

from the raco ,itI was t 9 to come at~ If,

appears that the insufficiency points are really

not good points, but since they haven i t been

ad d res sed by the Co u r t 0 f A P pea 1 s, the cas e i s

going to have to be remanded back --
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CHIEF JUSTICE POPE ge. the

Supra.. Cour t doe.n l t even bave jur i ic t ion to

th k about that~ That s just not a ing
can consider"

SOULES * All r igbt OJ at

answers my other question then.. Can -- could we

have a rule that says the Su eme Court, in its

discr ion, may consider points not addressed by

the Court of als as haVing been overruled

that Caur t..

CHIEF JUSTICE POPE: I thought that's

what we voted on?

CHAI N SOULES; Well, we were

talking about not a discretionary rule, but an

absolute rule"
Okay Thatis ~- Newell, did you ne y

guidance now for any work that you have before the

Court or need to get before the Court?

MR.. 11, I would 1 e to
report, if I can hold you for GO seconds..

C ¡UlAN SOULES Yes, sit, ease do..

.. B ELY i At the Mareb meet ing of

the advisory committee, the committee asked the

ev idence subcom:mi ttee to look a t a seX'ies of Rule.

of Civil Procedure entitled "Evidence~ to see

512-474--5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 whether some Or all of those ought to be

:2 transferred into the Rules of Bvidence. Two of

3 the rules -- now, these are Rules 176 through

4 185
5 PROFESSOR EDGARI What p e a£e we on?
6 Oh, Iim sorry, in the rule book

7 * i Badley, I$m sorry. Itis
8 not in the rule book. I got my report in late. I
9 circulated a two-page report h you got in the

10 mail within the 1..t ten days.
11 PROFESSOR BDGARI I got it. I just
12 wanted to know wbat file to look i thank you.
13 MR. BLAKELY. Two of the rules in this
14 group under the beading ~Evid.nce,. 184 and IB4a,
15 "Determination of the Law of Othe£ States.
16 and -Determination 0 f the Law of Fore 19n
17 Countries,. the advisory committee itself
18 repealed, or recommended to repeal to t Court at
19 that rch meet lng bea auae they ar e .1 ready the

20 RUles of Evidence. So we, the subcommittee,

21 didn t consider that referred to us at all.
22 All of the balance of these rules, the
23 committee -- at least the majority of the
24 committee, recommends the status quo and no

25 tran.fer. We considered them in five groupings~
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Ab 0 u t . i x 0 f

should be 1

e rules are pur ely pr oe ural
t in the Rule. of Civil Proc re,

t committee unanimously sa. 0.. are 17&.

i es. Subpoen ~ 177, .Form of Subpoena- J

177., ~Subpoena for Production of Documentary

enceR 178," ¡viee of SUbpoena., 179,

.Witness Shall Att.nd~; 180 .Refus to Testify~ ~
Unanimously, the eommittee said .ta s quo.

185 is sued on aeeountg and it involves

suf f ic ieDcy of ev ideDce, and the Rules of Ev eDee
have run from suff ic iency problems. We have tr ied

to deal solely with ad~issibili and the

committee unanimously recommended status quo in

that ¡ega -- leave it in the Rules of Civil

Procedure.

Now, here come three groupings where the

committee was split: four for status quo, two for

change 181 and 182~ 181, .Party as a Witness.;

and 182, -Testimony of erse Parties in Civil

Suit.- could be moved to rule 610b. 610 deals

with mode and order of interrogating,

interrog ion and presentation, and, the courts

deals with cross-examining adverse parties and

that sort of thing ~ Those two rules could be put

there as an additional sub.ection~
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One of the change vote.. L", R. D. Wellsi wbo

is here, would .et those up a new rUle, 614, in

the Rules of Evidence.. So we .plit on that, but,

as I say it wa. four to a for status o.
182a, HCourt Shall Instruct e Jury on

fects of tiele 3716,- that's the dead man.

statute which is now in the evideDce rule. Again

the committee voted four-two for status quo. aut

if you did move tbat into the RUles of Evidence,

it could be simply put in there .s the last

sentence in the dead man statute. That. now

tbe Rules"

183, Interpreters,- could be left alone, and

the committee votes four-two to leave it alone.
i

But two people would move ~Inte% eters- into the

rules. And if tbe committee wants to do that,

they could put that in -~ could be made the first

sentence of 604. Evidence Rule GOI

80 I move, on behalf of the committee that
we make no chaoge, status qUo~

CfIA! R~U\N SOULES ~ y second?

JUDGE TUNKS i I second ø

CBAIRMAN SOULIS i D iseuss ion?

PROFESSOR IDGAR: Newell, I certainly

defer to the expertise and tbe time that your

1;1 ?_ll"1ll_.l:ll?"1 AnDDR.~ ~nnD. R~pnRTRRA PRIACIT,r.A ,1ïinGR
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1 committee ba. put into tbis$ Could you lain

2 tbough, just. little further, the r...on w
3 these ~~ the rules on that you have listed here

4 under subdivision C, D, E really don t

5 log 10a11y belong in the Rules of EV enc

6 MR. BLAKELY Yes. general
7 phi 1 0 S 01' h y was the s tat u s quo l' h i 1 os 01' .. ¡ fit

8 ainit broke, don't try to fix it. And if any time
9 you make a chang., someone in the future then may

10 argue tbat something different is meant because of
11 that cbange and that sort of general phiiosophy..
12 PROF ESSOR EDGAR: au t log ic ally

13 speaking though, don t those three categories
14 perhaps more logically belong in the Rules of
15 Evidence than in the Rules of Procedure? That is,
16 what we. the consensus of the commit e on tbat?
17 R~ BLAKELY: Well, I think it was a
18 close question, and they could be, but wben you
19 say more logically in the evidence rules, I'm not
20 sure that you can s that.
21 PROFESSOR DORSANEOI I bave a remark
22 about -- it's a different question.. Rule 182, in
23 my jUdgment, is at variance with the Rules of
24 Evidence, specifically Rule 607 and 610 of the
25 Rules of Evidence. Rule 112 acts a8 if there 18 a

~12..ti,'1lj-r;1J27 AnD~RMR ~OOR. RRPORTRRA P R T sf~ I i.r..A .JnrH': F.
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voucher Eole still existing undex wbicb you aie

bound by the testimony of someone you wou c 1
as a witnessø and it imposes li tattoDs that are

a 1fferent on 18 iag questions, impeachments

all of that, that are d ferent fu amental from
Rule 607 and 610 of the Rules of Bvidence.

~ BLAKELY Well, Bill if tbat' s

so, it' s sow h. rev. r1 82 i. w bet her i t i 8 i a
evidence or whether it is in the Rules of Civil

P roc ed u r . $

PROFESSOR DORSANEOi Oh, that s wbat

I · m say 9 .

MR~ BL ELY Yeabø if you feel there
is a conflict of some kind, that they are

inconsistent, then that should be addressed

whether you leave it in the Rules of Civil

Procedure or put it in the Rules of Evidence$

PROFESSOR DORSANEO; Ok Well, I
understood the charge of your group was to see

whether not only wbet r tbis .bould be one
book or the other, bu t to see ether some i in
the Rules of Procedure, tbat have been ft in the

Rules of Procedure tbat should have fallen by the

way.ide when the policy decision was made, to

change the rules to adopt the Federal Rules of
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1 Bv eace with ~.sp.ct to interrogation of
2 witness... And I re ly do see tbat 182 is

J variance with

4 . i ¡ suggest this, t , as
5 a way out of it. That.e deal with the b e of
6 it, tbat we r.Bubmit 182, not for hurr on

7 any hurried basis, not with . expectation at

8 that would be resolved here before -- in t

9 November meet g, but the ne. t t lme, i 987 or
10 whenever we get to do it again.
11 PROFESSOR OORSANEOI Well, I would
12 certainly recommend that.

13 i SOULES. If we got language
14 in 182 thatm. at variance with the Ruie. of
15 iaence, we ought to t e it out next time, in
16 judgment.

17 . WELLS: I think we ought to
1 B examine it between now and November.

1 9 RMA N SOU L B S ~ We i 1, now, t hat

20 doesn t change the Rules of Evidence. Let. work
21 toward harmonizing 182 with the Rules Of Bvidence~

22 Tbat keeps the information tbat you are relying on
23 constant, and then we can vote on whether to
24 mod ify 182 which won ø t Change the Rules of

25 Evidence work that you~re doing right now* And if
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we r ect that, we won t bury the Rules of

Evidence --
MR~ BLAKELY ~ So the obj ective would

be to harmoni.e 182 witb the Rules of Ev enoe?

c SOULES ~ That s right.

R. BLAKELY; 1 right.
eRA! SOULES i By chang log language

or deleting language that is inconsistent,

wbatever the method would be.

MR. TINDALL: But tbat~8 different

from the charge, I think that Bill oke of, and

that is to pUrge the Rules of tvil 'roc ure of

evidentiary rules. Wasn't that what we decided at

our la.t meeting, Luke?

eRA! N SOULES i Well, these are

mixed problems. For example, the Court is
supposed to instruct on the de man statute.

That ~ s procedure. Suppose to tell the jury

something, or maybe, itis not. be it'.

evidentiary. I me , eitbex piace where they ki

of fit.
. BLAKELY: I don i t understand that

e .ubcommittee was directed to set out to purge,

but simply to consider whether as a kind of a

neutral mind, whether it seemed advisable to
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transfer"
SOUL i Cbief Just . pope.

JUS~iCB POPEi ~his is t tbi

the Rules of 1dence, I

CHI

b when we

remember Judg e llace was handl ing tha t for the

Court, and I was bandl the Rul.. of Procedure.
And Rules of Evidence, you know, were there
are many rules -- 184 is a good exa le.

And Jim and I went to great pains to see that

the same identical wording, s , of Rule 184,

appeared both in the ev idence rule. and the c tv 11

appeals rules. There is .ome instances wbere both

appeared at different places for the convenience

of the Bar..

WBLLS. Judge, in tbat connection,

I think it was impliCit in the whole subcommittee

tba t whoever -- however th is is publ iShed, there

ought to be a note referring to the rule in the

other book..

¡\lR. B ELY i ieb is the

t hat I i ve got be rearec~mmeDdation of Tom Ragl

footnote on this..
Well, ere does that leave us with respect

to tbe other rules, Luke, or -- should we vote on

that or ..-
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c laHAN SOULBS I Let.e 8 that we

are current now with the c

dressed and reC

es that we~ve

fa r as i:ules of
Evidence are concern ~ have no 1ng left

pending before us on tbe Rules of id e. Those

rule. could be promulgated for effective date

at any time, either -- whatever our projected

future date is far these rules or for an earlier

date~ And if the committee could act now, at

least for tbis sess ion -- th i8 par t of it -- and

delay until another couple of years. If welre

going to make any moves -- moving anything out of

the Rules of Civil Procedure and into the Rules of

Bvidence, just, in effect, adopt this committe.ls

recommendation that nothing be moved -- the st.~u.

quo as to location~

But we do have a real problem if 182 is

inconsistent with the RUles of Evidence$ Let s

address that and eh g8 it in the Rules of Civil

ocedure and that -- what I' m lng by w of
refereDce, we may not be able to ch ge the Rules

af Evidence for them to reference the Rules of

Civil Prooedure because we are going to leave them

alone, pre8u.ably~ But at least, we can cbange

the Rules of Procedure to reference the Rules of

i:i '-ß'7d_Ci.4?7 SUPREME COURT REPORTERS PRISCILLA JUDGE
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enee beaause we're not quite through w1 the
Ru 1e s of P r 00 ad u r e .

So what I'm suggesting is that we rOVe

18 committ..'. r art c rge ell D s

subcommittee to .ake just.ents in 182 to t

cross-referenc.. in the Rule. of Civil Procedure

where they would be ropriate. And that would

dispose of this report and then everything 'Wiouia

be cleaned up at the of tbe next meeting in

.arly November. Is that acceptable witb you,

Newell?

by hands

Ok ay .

. BLAKELY: Yes.

IRMAN SOULES: Do you so move?

MR. BLAKELY~ Yes.

CHAIRMAN SODLES. Is there. second?

JUDGE ~UNKS: Second $

CHAIRMAN SOULES~ All in favor, sbow

Opposed'1

Harry, did you get a chance to

discuss --
MR. REASONER; I just, you know --

Luke, I guess my principal concern is that I think

ia2a where it is now is really. snare. I mean, I

think that somebOdy getting ready to deal with

&Olb -- and I have tos it never would have

512-474..5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



1

2

:3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

224

occurred to .e to go back aDd disco r that I was

entitled, or sbould consider w tber I could se

an instruction where it is in 182..

MR~ BLAKELY: We e 1 u er that
situation for a long time because you have had the

dead man's statute ~- what is it, 31161

" REASONER; eah"

MR" BLAKELY: And it said nothing

about an instruction" But over here in the Rules

of Civil Procedure, it is said that the Court

shall instruct" So it'. not something you --

C HA IRMA N SOUL E S ; May b e wit h 0 u t .

written proposal -- this is contrary to w t I've

done. W. could ask Newell to submit a en g. in

clition to RUle 601b that S 8 the Court sb 1
ins uct the jury pursuant to Texas RCFP 182a

just add tbat to the end of 601b and tben get that

to the --
MR" REASONER The ourt may instruct

-- did you say nøbaiiØ? In 0 at wo 8, this

appears to me to be discretionary, I mean"

c SOULES That s right" I"/:; is
discretionary" The court instruct to the jury
pUrsuant to Rule 182a concerning the effect of

Rule 601b, or language to t t effect. if we
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approve tbat, Newell, you cou write tbat

directly to Justice lace so tha'l: w never

Rules of Evidenoe are promulga that cou be a

part of tbem. At least, Barry. tbat auld snare

both places until we could deal with it a

couple of years..
!vIR. REASONER i¡ an, that should 8~lve

problem..

.. B BLYI Now, 11m not sure w t

you' re conclud in9.

RMAN SOULES i What we are doing

i., we are add 9 something it.. We got a

consen.us to do wbat we just said.. But then Harry

raised the point that this i. a snare not to have

the rigbt to struct sbown at Rule &Olb in tbe

Rules of Evidence..

So what I would ask you to dO would be to

write a letter to Justice Wallace memorali2in9 tbe

act of this committee tod ø with a copy to me, to

d to Rule 60lb language to e effect at the

trial court may instruct the jury on the effect of

Rule &Olb pursuant to Texas RCFP 182a.

. BLAKELY All right.
CHAIRMAN SOUL~S e we in agreement?

Show by hands who will recommend that change to
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&Olb. Ok ,that.s unanimous. i t~ ss imple,

and we don ~ t have

au t the Rules of

anything? Ok

thing else re ly oni2i

soce? Does anyone else see

Does one ne any fur t b. r 9 u ano e 0 E

16

fro. u s to 9 e t read y for the n e K t me e tin g ? Y

reports that are pe ing for the next ing?
PROFESSOR EDGAR Let.e just raise a

question, and we not want to take it up. But
yesterday we resolv the recommended Supreme

Court order relating to tberetent ion

dispo.ition of exhibits~ and you have before you

an identical recommendation relating to the

di osition of depositions.. :00 you WI:U'lt. to t e

that up? It abouldn' t t e -- we have alr. y

resolved it as a matter of policy" So maybe

tbat iS sometbing we won' t have to take up next

time"

17

18

19 CHAI Rl4AN SOULES Where is it in the

20 book?
21 PROFESSOR BDGAR. If you 11 look on
22 Pag e 117 -- 116 and 117 of the book"
23 Now, actually, what I didg beginning here on
24 Page 113l I iad to distinguisb based upon what

25 we had earlier talked about recogn 10g that a
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1 d osition is real an act -- tbat the transCript

2 i. really the documeDt$ And -- but all I~v. done

3 is simply include tbo terms on P es 113, 114,

4 1150 Then Rule 209. beginning on . 116, I wa.

5 asked to come up with a rule I, as Lad

6 on hers, just simply directed an order as directea

7 by e Supreme Courtø Then the order that I

8 recommend appears over her. on Page 117, wbich

9 and Linda actually used thii as a guide for bers,

10 which we basically adopted yesterd ø
11 Now, tbe only que.tion I bave ii, in 10 ing
12 at my copy of our treatment of her order, I notice
13 that .e struck "as provided by Rule 356.. But
14 Bill says tbat we numerically, w. referred

15 specifically back to the corresponding llate
16 rule ratber than eliminating it in its entirety.
17 ! don't know what we did there

18 PROFESSOR DOR NEO~ Then Harry said
19 that;s not good, and .e left it out altog.tneto
20 PROFBSSOR BOGAR. I thought the
21 treatment -- if we off_red treatment, it should be
22 consistent, is all I'm suggesting. So I think we
23 need to look, Luke, before we go any further, to
24 see exactly what treatment we gave that language
25 in her -~ in the order which she proposed~
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CBAIRI-UiN SOULES 1 right..

PROFESSOR R~ Its what was b$r~,
1rd paragr.aph"

SOULES i We took au t ~ as

provid in rule.fi We deb arou if we were

going to US8 the Appellate Rule. 0% Dot, and we

took it ou t ~

PROFESSOR EDGAR: All r 19 h t.. Then I

think we ougbt to be consistent and remove that

language from tbis paragraph as well. Bither

there is no perfection of appeal, or there is

perfection of appeal.

CHAIRMAN SODLESI So.e would str e

"a. provided by Rule 35',. tbat language earing
in the tex t of tbe pxoposed rule in the third 1 iDe

of the second paragraph ~ø

PROFESSOR EDGAR

CBAIR!,iAN SOULES

that~s right..
PROFESSOR EDGAR

Proposed order /I

Propos order,

In the la.t

paragr b of hers, before you put that up, how

does her. read?

C SOULES; We ~- .
subcommittee was going to write something that

9 ave not ice to a par ty tha t the d ispos it ion \HiS
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going to be made within 30 d s if

pick the. up, then -- but . d
langl.uige on it.

PROFESSOR EDGAR: All r: ight.. Then

229

e d n t
not get the

perhaps W8 cannot compl e this tben, because,

again, .be copied mine, and ours may be --

sUg9.B~ion may not be proper.

C IRI'iAN SOULES: \'lell, this is -- you

can mail depo.itions. I never have put an exhibit

to a deposition that couldn t be mailed. t I

guess there conceivably could be a deposition that

couldn~t be mail

PROFESSO:R EDGAR; 11. an y h ow ff I

recommend that tbat provision simply being made to

the clerk to mail the deposition transcript, et

cetera. to the attorney .slting the first
depo.ition que.tion is what our committee earlier

suggested that I include; and then if . attorney

cannot be located, get the clerk to send written

notice and so on if there s no response,
then tbe cleLk may disP9se of it.

R!'iAN SOULES: I th ink tha t t'l i 11

work with depos ions, don J t you? Bow does the

committee feel out returning the deposition to

the lawyer who asked the first question by mail?
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You ie going to bave tbe same problems.

. SONER; S that aia.

C I N SOULES: Okay. Barry, in

trying to determine now to dispose of e¥bibitsø W.

determin that the clerk would just give not .
to the party that the .~hibits would be disposed

of if they weren t picked up, because we t ked

around out mail and delivering the cost
and all~ NOW, wben you get Over to d ositions,

won. tit work to have the clerk mail them back to

the par ty'a

RE.P4S0NE Ar e you look ing a t some

page?

18

CRA! RMAR SOULES i Ye , Ii. look log at

Page 117, excuse me. It's t last sentence OL

should .. go to the same rule th we had r that

tbe clerk notifies that par that he can retrieve

the deposition if he cares to and tben 30 days

later make sUch disposition? Tbatls the way we19

20

21

22

23

24

25

bandl exhibits.
prefezence would be that tb \'lould be

mailed a. a matter of course, because then they

aLe out of the aleLk is office and .aybe somewbere,

as opposed to be ing disposed of.
PROFESSOR DORSANEO= Wby don t we 9 ive

1;'?_il'111_l:il?'1 ~n'D¡;'IMt' rnni:'P 'D'R'loi;f''l'Dt; 'D fl T t:r T r. r.:i .7 nn~ li
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them to the d anent?

CHAI SOULBS i Because you :not

even know ere be's at.,
PROFESSOR DORSANEO The first -- the

first attorney that asked tbe first øtion t

seems a bit of an odd ~-

., REASONER. 11, yeah, it would be
nice when you get these multiparty cases. You

know, it might be a guy who h a minimal
intere.t.

PROFESSOR EDGAR: debated that
issue at great length, and it \vas my recollection

that our decision at our last meeting was it would

be very easy to minister -- t clerk cou

simply readily identify the addressee by seeing

who aSKed the first question",

MR. REASONER: Yeah, I understand.,

CHAIRMAN SOULES You couldn't tell

who notice of deposition, particularly if it was

by agreement and there had to be sometbing in e

clerk s office that gave him a reference point

And that we. one good. olear reference point.

wh h, for tbe most pazt identifies the guy who

wanted the deposition to begin with. Most of the

time, he s the person who will start the
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questionin9~ And tbat was the discu.sion that we

reach after some debate: Bow could the clerk

have a ready reference on disposit ?

. WBLLS i I d on It u erat.ad w you

couldn it treat them d if.ferent an t

exhibits. I think you just put .v.ryb y on

notice, and if th want them, they can come get

them; and if they don; t l they are d isposed of G

CBAI SOULES: All rig bt G ere
are the two alternatives. Judge Thomas.

JUDGE THOMAS; Luke, I want to argue

to do it con.istent, and recognizing that

depositions can be mailed, even in little baby

divorce cases, you get voluminous depositions.

There is . tremendous cost, and I just thinK it

would be better to be cons istent about what the

clerk'. obligation is and what the torney s
obligation ls.. And I would argue in favor of

doing it like we d exhibits
MR. REASONER: What the Judge said

.eems persuaø ive to me.. I mean, Luke, suppose you

had a case and some young lawyer who is with you

took the deposition and then be left your office~

And the way I would read this, the clerk would

have to find that i er -- I mean, oouian t send

l;12-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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it to your office, be would e to find that
indiv ual lawyer wbo would probably have .zero

terest in receiving it

PROFESSOR :OORSANEO You know, most

depositions somebody bas said, H at~. your name?

Where do you live?~

CHAI RMAN SOULES i 1, how doe.

the clerk needs to have -- still have clear

t eference as to who 1s entitl to p k up the

exhibit. do I mean, tbe deposition -- in

exbibits, it s the party who offered the exhibits

that identifies tbe party. Tbe clerk can send out

a notice to every party and say come and get the

exh ibi t, and t n what i s he going to do when they

all sbow up at the same time? How does be pick

and choose who gets them?

!ìlR.. WELLS~ I suppose he can pick in

terms of who asked the first question

CHAIRMAN SOULES; That does g e the

clerk a olear reference.. We cou1an t think of

anotber clear arbitrary reference..

C I SOULES: Or the at torney who

asks tbe first question or his nominee, I guess

you could say.
CHIEF JUSTICE POPE = bat about law

512-414-5421 SUPREME COURT REPORTERS PRISCILLA JUDGE
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MR. RBASONS.. I guessø in own

unhappy ex rience of t ing deposition.,

normal , I have to share with thre. or four ot r

1 er. or -- and I, you know

first just may be arbitra .

es any difference.

CHAIRMAN SOULBS: How .bou t e

-- w b ens to go

I don ~ t know if it

attorney asking the first deposition

successor to that attorney.

PROFESSOR EDGAR: But, aarry, wbat we

estian or

are sing here it~s -- the case is over. Now,

i tis e 1 the ~ m a i i in 9 i t toy a u or h av in 9 it rem a1 n

in the cie~k i s off ice, .0 what d lffer.nce does it
mak e?

MR. REASONER; I ree with you.

don t you just throw them aw don1t you
just have the rule that once the case is over,

unl..s somebody comes and gets tbe depositions,

the clerk can throw tbem ?
. WELLS i Well, the clerk gives

not e as they wou

exbibits.
give with respect to e

MR. REASONER: That they are going to

be disposed of and then whoever wants them can

512-47 5427 SUPREME COURT REPORTERS PRI SCILLA JUDGE
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PROFBSSOR BDGARI then you have to

p~ovide the clerk then as to provide for
getting not . to everybody, and we are txylng

avoid that~ And we talked out all of this at

our last meeting. it was the consensus that

tbistype of procedure 18 tbe one that would

probably serve everybody ~ s purposes as adequately

as anything else

MR SONER 11 you know, just
thinking about it mecbanistically, it seems to me

it might be easier for the clerk to se a
postcard to all of the parties of record in a case

that all exhibits and depositions in thi. cas. ar.

now going to be disposed of in 30 d s, if you

have any interest in tbem you better come get

tbem. Because with the rule you've got -. say
you ve got 20 d ositions. The clerk is going to

have to go through and look at each one of them

and may come up with . i 1st of 20 different

peop ~

. WELLS: That s the way they do it

in federal court, in term. of notice and

disposition of exhibits~

. REASONERI I badn t tbought about

512~474.5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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it, but just one PQS to everybody involv in
the case say ing in 30 d S t ~ re gone?

CHIIF JU ICE POPEi Yeah. But I
be interested in t.be depo.sition ! t.ook, and !~m

probably going to be the one that s that ri t

question and the other side m want that
deposition because they want it for tbe next.
la\'Isuit..

I t nk if I took a deposition and I paid for

it and I a.ked the first question, just this

general notice to people to come pick out what you

want because i im going to throw them aw . I tb k

that f low is the fellow who ought to have first

ßtakes" on that depo$ition~ He paid for it...
C I SOULIS, The clerk has got to

-- tak e Ray Hardy You tell Hardy to .end ou t

notices to tell people to come get their stuff

Be'11 wEite us back and say, .You e given me DO

guidance between mixe4 demands Bow am I au osed

to act?" And that s probably -- but, you know~

even David Garcia, who is a pretty good di.triot

oierk, is going to have the same problem and we

need to have some -- and then, anybOdy that wants

to copy it can copy it?

" REASONER Well i probably the
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people h . cop s of the deposition any ~

PROF SOR DORSANEOt e not~ A lot
of lawyers

MR. REASONER: at about hav 9 the

lawyer who paid for it do it then?

PROFESSOR DORSANEO: lIe the

deponent the besti but tbe 1 er 0 paid for it

is the next best~

~ REASONER; 11, the deponent is

exactly the opposite of Judge Pope$. point because

the deponent is the adversaxy-

PROFESSOR BOGAR: I f you real don t

know who paid fox it, though, youlye got to go

back and see against whom costs were adjudged.

CHAIRMAN SOU

whoever paid for it --

. RBASONERi Who paid for it

i Th.t~s right because

initially.
PROFESSOR DORSANEO What if we do --

this is related to tbe problem of using

deposition., and as Judge Pope point out a

minute ago, using depositions in other cases

that is, it could be a problem if the depositions

are sent to Somebody who would dispose of them or

hold them in reserve for their own person use~
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PROFBSSOR BDGARI But if you intend to

use a deposit in anotbeilawsuit, you wait

forever just think 9 you can go over to .

clerk ä. office someday in t ture, I really

don't bave much mp with you if w n you get
over tbere you £1 it's no lODger t reG I would

expect you to use a little more diligence an
that. that ~- the 1 81 ihood of th

oecucr ing really doesa It bother .evecy much.

JUSTICE WALLACEI And by u. ing tbe

last known address that is set out in your present

draft, you are probably going to get it back to

tbe law firm the 1 ei is working with at the

tim., anyway* The cas. is still tbere, he'll

know it. And if not, th can se it on to the

lawyer wherever he is. So that's at least some

shield to one being interested in it and not

getting it.
PROFESSOR EDGAR I mean, we canlt .it

down here and protect against every conee able,

pO$sib situation t t can arise, it seems to

me that this is as good a middle ground as any.

eHAI RMAN SOULES i How abou t siog,

~The attorn asking the first deposition question

or the nominee or successor of that attorney~?

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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o REASONER i t 1 f tbe

erB fired the lawyer?
C N SOULES: It wau be the

successor

PROFESSOR DORSANEO: So then you J ie

going to bave to look to t judge in order to get

that done all t tlay d own to the judgmen t"

CHAIRMAN SOULES: ¥ouire first going

to look at the lawyer that asked the first

question youJve got clear authori to deliver
it to him" If you can~t find him, you can try to

find out who his successor was. If you do find

him, and hel. not int.Lested any mor., but Barry

is, ry can come -- can get authority~ Do.snlt

most of your former attorneys, wbenever th are

gathering notioe of something tbey b led '!ihile

they were with your firm, somebow commun ate back

to the firm that they have gotten some

information?

MR. REASONER. I d 1 ik e to th ink 80,

but -- wou1dn't it be the simplest tb 9 to just

Bend a notice .aying that .11th. depositions are

going to be disposed of, and if you wish any Qf

the depoe ition. that you took, come and get tbem;

otberwise, they are gone?

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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PROFESSOR DORSARBOI e Haome get

them~ is tbe hard part because 1f it wbat

you I get a notice and we both .ant them,
I come and get them before

R.. SONBR NO&, I s tile ones you

tOO~-t ..

JUSTICE WALLACE: 1, let $ look at
t problem.. The problem is on the district

clerks .itb all those rooms and rooms of

depositions Now, tbe problem 1s not torneys..
If they want the depositions, theymve either got a

copy or they can go down and get one.. And all

youSre trying to do is help the district clerks

dispose of all this stuff.. So you send a not e

to everybody all the attorneys of reco .

.. REASONER: Right..

JUSTICE WALLACE: These d epos it ions

will be disposed of with in 30 days. per iod.. If
.omeone comes down and wants one, ieh is going

to be a rare occasion, they get it.. And they can

dispose of the rest of them, and the problem .e

are addressing is taken care of I haven~t heard

anybody talk about a problem with attorneys who

ant tbe depositions Dot being able to get tbem

n oi4 ..
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~ REASONER; ¡ think that s a good

point
C SOULES: Okay~ So we 11

rewxite tbat there will be some not e 9 en of

destruction and if they are not picked up within

30 days, mailed to all counsel of record?

~iR" REASONER It seems to me that

would be the easiest thing for the clerk to do~

Tn Bve got a docket sheet and they can ju.t look
and see who i s on the docket sheet and send notice

that they are d isposlng of them

CHAIR~iAN SOULES ail one to each

aoun.ei of record for each party.

JUSTICE Ei And if those clerks
sayi ~I òQnWt know who to give em to,D let them

keep them We've given them a way to dispose of

them if they want to.

eRA! RMAH SOULES Or 90 see the judge"

JUSTICB i Xeah.
CBAI RMAN SOULES = Tom Rag 1 "

" RAGLAND i Luke, I assume I

wasnlt at the last meeting, but I assume it wa.

the committeee. opinion that depositions should

continue to be filed with the clerk~

IRMAN SOULES: No $

512..47 5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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1 * RAGLAND f# as that not e ht1

2 CHAr SOULES I .01 tbat' 8 Dot

3 right~ The only thing we were going to -- of

4 course, we never did get to those EUl..*

5 PROfESSOR .
.. haven.~ t d ec

6 that yet..
7 MR. RAGLAND ~ So to is propos a ee

8 only deals with depo.itions that are present on

9 f 11e, is t t-"'
10 PROFESSOR Ri In cases which have

11 been terminated *

12 ~ RAGLAND I Yes, t t~s what I~m

13 talking about. But it doesa t deal with the

14 :fu ture ether or not they m be :f 11ed?

15 CHAIRMAN SOULES. Th.t~. right.

16 JUSTICE WALLACE I f they are not

17 filed, then the clerk s don't have tbe problem.

18 CHIBF JUSTICB POPEi Mr ~ Chairman?

19 C IRMAN SOULES; Yes, s ..

20 CHIEF JUSTICE POPE Give the Court of
21 Appeals a little more tinkering witb that~ And
22 this all sounds good to me, but in the second

23 paragraph, i wonder if we cou say this: ~In all

24 case., except those in which citation is by
25 publication, in which judgment hasn~t been

"1'-.47t1_i:A,'7 RnPRRMR ~n"RT REPORTERS P:RI SC I r. I. A. .JunGE
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enter , ~ and so forth. Otberw1se.wø are going

to be destroying tho.. k . of depositions before

there is even time for a motion for new trial

b. for e it's . x p ed .

You ve got two years to file. moti fox a

new trial. And surely, we would not w t to be

destroying depositions. It 18 indeed 180 aays

after the judgment, but still it's open for a

motion for a náw tri with two years

And if I were .- like a lot of these citation

by pUblication caSes involving land suitsi they

cite by publication on the theory that they don t

know who the owners are. They don § t want to know

who the owners are. And a. a matter of fact, is

f aroily ba. 90t kinfolks r Igbt bere in e county
and th know it. So they cite them by

publication, and tbose people find out about it

and they've got two years to do some ing out
it. But we would be destroying the depositions

before the case wa. over.

PROFESSOR EDGAR: And I suppose there

would be instance. in icb depositions baa been

t en in citation by publlcation~

IEF JUSTICE POPE; Could be$

PROFESSOR EDGARI I mean, I could

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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imagine tbat .o.e of tbe heir. -- you could lOCate

some of tbem and you took tbeir aeposition, but

then there was some tbat you didn-t know wbether

you had all of them. So to those -- to the

balance you cited publication"

JUSTICE WALLACE; en you are going

to have witnesses as to procession oausation
and all that, that migbt be in Timbuktu by now"

CHAIRMAN SOOLESi ftln all cases -_P

aga i Judgeii

C EF JUSTICE POPE: ~¡n all case.,

except those in which citation is by publication,,~

CHAIRHAN SOULES: Okay"

state to

MR. REASONER: Well, do you need to

add a sentence in then, Judg e, say ing tha t

cases where citation i. by publication, they may

be disposed of after two years"

CHIEF JUSTICE POPE I should think

.0. It needs something to button it up"

PROFESSOR EDGAR: I l 11 work on that,

that's okay"

CHAI N SOULES = Ok ay" e you going

to do a rewrite on that?

PROFESSOR EDGAR: Well,! have to

JUDGE THOMAS: Luke, here, again, to

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



246

1 keep it consistent, would it be t consensus

2 we want to do the s th iog on the exh 10 its?

3 CHAIRMAN SOULESi To tria1~ Would you

4 th ink, Judg e Pope, t t e sasne w ou ly?

5 calEF JUSTICE POPEi I wou ink so..

6 JUDGE 'rH : Because ¡ do get a

1 numb e r 0 f ex h i bit sin c ita t ion by pub 1 i cat ion

8 cases That probably comes up much more thaD

9 d ositions~

10 eRA! SOUL ~" So i we Deed to go

11 back to your proposed order and make a note OD

12 that, too
13 PROFESSOR EDGAR: 11, sheijs got to
14 do a rewrite on that, anyhow, Luke
15 c N SOULES ii Ok 1 right,
16 \\lith those justment., how many believe this

17 deposition instruction would be tbe recomm.ndation
18 of the committee? Show of hands.. Opposed? v.
19 90t a c on.ensus on that subj act to rewr i te,
20 the same with yours, Judge Thoma., on the

23. e i~ bib its"
22 Okay. is there any other bus 8.8 that we

23 want to address tod before we adjourn unt

24 November 7tb? Justice Wallace, do you have

25 anyt ng further?
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