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TEXAS SUPREME COURT
ADVISORY BOARD MEETING

September 13, 1286

CHAIRMAN SOULES:; Let's bring this
meeting to order and get started.

We're going to take the last paragraph on
Page 8., 1Is there any controversy over the -=-
okay, I'm sorry. On Page 153 of the materials,
the last paragraph of Rule -~ proposed Rule 279 -~
is all that's left of that Rule to work on today.

Hadley, is there any change in that current
law?

PROFESSOR EDGAR: Yes, it just says
that the words %legally® or %"factually® have been
added because lots of people have argued from time
to time, *What is that, is that legally
insufficient evidence or factually insufficient
evidence?® And clearly it means, I think, legally
sufficient, certainly after verxdict. &And since
you can't make a factual insufficiency argument
before verdict, we thought to remove any doubt
about what that means, to let people know it means
both. So that's why we were recommending that be

included.
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CHAIRMAN SOQULES: Does that -« in
effect, that's stating in the rules something the
rule did not state, but which was understood by
everybody to be the law anyway?

PROFESSOR EDGAR: Well, it wasn't
understood by everybody because people argued
about whether or not that meant legal or factual,
when, any way you look at it, it means both. So,
we just thought we would clean it up. It really
has become somewhat redundant, maybe, but we were
just doing that to make clear to the bench and bar
what's ==

MR, WELLS: Well, if it's legally
ingsufficient, you make the objection before. You
know, this kind of lets you hide behind the law,
don®t it?

PROFESSOR EDGAR: But you've always
been able to do that by £iling a Motion for
Judgment WN.0.V., We haven't changed the law any by
this.

CHEAIRMAN SOULES: This is what the law
is. It just states it expressly, whereas the rule
previously did not so state it.

PROFPESSOR EDGARg That®s right.

CHAIRMAN SOULES: Any -~ is there any

512~474~-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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objection to this?

JUDGE TUNKS: I°m not sure I
understood what change he made.

CHAIRMAW SOULES: All right, Judge.
As Hadley was saying, in the past, raising
insufficiency of the evidence ==~

JUDGE TUNKS: Factual insufficiency.

CHAIRMAN SOULES: -~ was done after
verdict ~~ either factual or legal insufficiency.

For example, even though you can object to
the submission of an issue based on legally
insufficient evidence ~~ there is no evidence to
support it ~- even if you did not do so after
verdict, you could move £or a Judgment N.O.V.
because there was no evidence to supporit it. 8o
you could actually raise that after verdict even
though it was not raised before.

JUDGE TUNKS: But you can't ask for =~
what bothers me is this terminology here. It
appears to state ~- to infer that a basis -~ that
an objection to an issue because there is factual
insufficiency is sufficient to keep it from being
submnitted. That is not correct.

CHAIRMAN SOULES: That's correct. You

-= there®s no question that you properly stated

512~474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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the law there.

JUDGE TUNKS: The fact that this
language suggests that to me might also suggest it
to somebody else. The claim that the evidence is
factually insufficient may be made after the
submission to the jury.

PROFESS0OR EDGAR: Well, that's a
correct statement of the law because that's the
only time it can be made.

JUDGE TUNKS: That's right. But it
infers that factual insufficiency could be made
before the case is submitted to the Jjury.

CHAIRMAN SOULES: Of course, it cannot
do 80,

PROFESSOR EDCAR: I don't read that -~

JUDGE TUNKE: I think probably Hadley
corrected it., I just didn't understand him clear
enough. I think you took out the word "factually®
here; did you not?

PROFESSOR EDGAR:; Mo, you see, the
rule as it now reads just says, "a claim that the
evidence was ingufficient to warrant the
submission may be made for the first time after
verdict.”

JUDGE TUNKS: Yes, sir.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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PROFESSOR EDGAR:; And people have,
from time to time, said, "Well, does that mean
legally insufficient evidence or factually
ingsufficient evidence?" Well, actually it means
both, and that's what we've said.

JUDGE TUNKS:; Well, vou cannot
possibly f£ile an objection to the submission of an
issue on the grounds that the evidence was
factually insufficient to sustain it -~ to void ox
submit it.

PROFESSOR EDGAR: Does this indicate
that you can?

JUDGE TUWKS: I think it does. It did
to me.

PROFPESSOR EDGAR: Well, that's not ourx
intention.

JUDGE TUNKS: Well, that's all right.

PROFPESSOR EDGARy And certainly that
was not ==

JUDGE TUNKS: I just wanted to clear
that up in my own mind.

CHAIRMAN SOULES: All right, any
further discussion on final paragraph of Rule 27987

Okays. Those in favor of recommending the

Supreme Court adopt this final pavagraph, show by
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hands. Opposed? That's unanimously recommended,
then.

MR, RAGLAWND: Lou, may I ask a
qgquestion?

CHAIRMAN SOULES: Yes, sir. Tom
Ragland.,

MR, RAGLAND: As usual, I'm about two
days late on things. In the first paragraph,
third line -~ we were talking about that yesterxday
-~ did we leave the word "limiting®” in there ==~
"limiting construction®™?

CHAIRMAN SOULES: No, it was taken
out.

MR, RAGLAND;: Taken out?

CHAIRMAN SOULES:; Yes, sirs

PROFESSOR EDGAR: We deleted the whole
paragraph, not just that part of it, Tom.

CHAIRMAN SCOULES: All right. Now,
welre going to move to Rule 286,

MR, SPARKS (San Angelo): Can you tell
me how Rule 279 finally reads?

CHAIRHMAN SOULES: Well, Sam, it
reads -~

MR. SPARKS (8an Angelo}): What was

done in the first big paragraph on Page 77?
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CHAIRMAN SOULES: Oh, before we leave
that, we need to raise Harry's concerns of
vesterday whether or not we should submit
*factual® or insert "factual® in -~ on Page 152,
in the paragraph that®s in plain type, not in
italicized type, in the £ifth line, before the
word "element.® Anybody have & chance tog =~

PROFESSOR EDGAR: Well, it certainly
wouldn®t hurt anything, and if it's a cause for
concern then I certainly have no problem with
including it.

CHAIRMAN SOULES: Bill, what do you
think about inserting the word "factual®™ in that
£ifth line? It's a matter Harry had concern about
and you were ==

PROFESSOR DORSANEO: I don't 1ike the
idea 0of it. I thought about it, and I think it
will create confusion.

CHAIRMAN SOULES: Why so¥

PROFESSOR DORSANEO: Well, we're
really talking about deeming a component element
of ~- we are really talking about a legal element,
if we're going to talk about anything. We're
talking about deeming that the judge found that a

particular component was supported by sufficient
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evidence. I don't -~ I just don't think the word
“factual® adds anything at all.

MR, REASONER; Well, I =~ Luke, I have
thought about this further and the thing that
bothers me, if you will look back ~-~- and I didn‘'t
get a chance to talk to Hadley about it this
morning ~- but the o0ld rule referred to deeming
the issues themselves, you know, which I take to
be the issues that would have been submitted to
the jury.

PROFESSOR EDGAR:; The fact issue.

MR. REASONER:; The fact issue. Why
wouldn't it woxk, Hadley, if you just substituted
gquestions,® because as I understand the deemed
issue practice, you never went back and thought
about whether the issue was too broad or too
narrow, or how many issues there would have had to
have been. You were just deemed the answers to
however many issues were necessary to support the
cause of action, assuming you had a sufficient
submission for them to be necessarily reparable.
So why wouldn't it work just to put "questions®?

PROFESSOR EDGAR: Well, the problen
that I have conceptually with that, Harry., is that

with a broad-form question, & gquestion in all

512-474~5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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probability is going to consist of what we used to
think to be an independant ground of recovery or
defense =«

MR, REASONER: Well, but ==

PROFESSOR EDGARs ~- and we don't
treally mean that, you see.

MR. REASOHNER: WNo, but for "deeming®
ever ©o come up, somebody has got to say, here is
a gquestion that was not asked to the jury, ox
maybe there are two quéstions that were not asked
to the jury. They really got to say they were
gquestions that were not asked to the jucys

PROFESSOR EDGAR: No, that's not what
we were talking about yesterday. We were talking
about a situation in which a guestion was asked,
but it was factually deficient with respect to an
essential component of that question. If we':re
talking about fraud, for example.

MR, REASOMER:; But thait's another way
of saying, Hadley, if fraud consists of &, B and
C, we didn*'t ask € to the jury. There is a
factual inquiry that was not made, whether because
of the definition oxr the way the question was
asked., So there was a gquestion that was not

asked, and that's really what you want deemed, is
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the jury's factual response to C.

So it seems to me that the use of "qguestion”
really is parallel with the prior practice. When
you inject the notion ©f an element, by which I
take it you mean in this instance, an element of a
cause of action in a legal concepi, that's
radically different from our pricr deemed issue oOf
practices

PROFESSOR DORSANEO: Ne, I don't think
it is, because we're deeming that there is
gvidence -« we're deeming a £inding, all right?
The findings are what are deemed and there are
findings on particular -~

MR, REASONER: No, that’s ~- that may
be what you are doing in your head; that's not
what this language says. It says, "deeming® ==

PROFESSOR DORSANEO: Well, I think you
need to read the language more carefully if you
don't think that's what it says.

MR, REASONER: All right. Well, read
ite It says, "deeming the element.® It’s not
saying it's deeming any £inding; it's not saving
it's deeming the answer to any qguestion. It's
saying it's deeming an element of a cause of

action,.
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CHAIRMAN SOQULES: I think Harry's got
a == has raised a new matter here and I think it
needs to be addressed. Bam Sparks, San Angelo.
MR, SPARES (San Angelo)s: I don't
think it's a new matter. We kicked this thing
around yesterday ten times. A&And Judge Pope sat
there, and we used the examples of five elements
of fraud., Now, one of them is omitted. That's
what we've been talking about all this time.
And I was told yesterday -- both Edgar and
Bill said that was & legal element. You know, one
of the five requirements is omitted f£rom the
instruction that's given to the jury and it's
going to be deemed. That's what we kicked around
yesterday. A&And it's not factual, it's just an
element. And in that case it's & legal element.
This is not a new -- we talked about this
yesterday f£or two hours.
MR. REASONER:; Well, are you
supporting me, Sam?
CHATRMAN SQOULES: Well, let me say
this: From the ~-
MR, SPARKS (San BAngelo): I don't want
the word "factual® in there. I think it creates a

problem., Without it in there, it covers both
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factual and legal.

MR, REASONER: I think vyou're right,
and that’s why I think it ought to say
"questions.”

MR. SPARKS (San Angelo): Well, let's
vote on it.

PROFESSOR BDGAR: Well, the thing =~-
if it says Yquestions,® though, Harry, it just
says "when the ground of recovery of defense
consists of more than one qguestion,® okay? The
jury is asked, ®"Do you £ind that the defendant's
negligence proximately caused the plaintiff's
injury? What amount of damages, if any?® The
jury answers damages; does not answer guestion ==
does not answer the liability guestion. Then
you‘re going to deem a finding of "yes® on the
first question that was not answered? That's not
what we intend here. We're talking about when a
gquestion contains more than one element.

PROFESSCOR DORBAWEO; See, and before
it was one question per element, before, under the
old scheme. That's why it said "issue® before.
because each element had to have it's own separate
guestion under the separate and distinct scheme.

PROFESSOR EDGAR: Its component paxt.

512-474~-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE
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PROFPESSOR DORBANEO; Its piece. HNow,
maybe "element” isn't a very good word, but it
comes as close to identifying what we have always
been talking about as anything else we had to use,
I think. And when you say Yfactual element,® I'm
not sure what a "factual element® is,

MR, SPARKS (El Paso): What is wrong
with the use of the word %®issue® in this
particulayr ==

PROFESSOR DORSBANEO; Because it
doesn't mean anything.

PROFESSOR EDGAR: Because it creates
an ambiguity because %"issue®™ in the before time =~=-
before we changed it -~ meant "question® and not
“legal issue.” I really think that’s the problem
with the current rule. It has the word "issue®™ in
it, and we don't know whether %issue® means issue
in the sense of component parvit of & claim cr &
defense, or guestion, which could be bigger than
one issue in the sense that you are mentioning it.

Really, that's why I suggested we change it
to "element.” I'm not completely happy that
Yelement® =~ "element” isn't great -~ but I
wouldn't want to say "part.® When I hear "parts,®

I start thinking about cars, see? I have to talk
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"element” -~ that's as close as I can come, A&nd
it really isn't a factual element; it's an
glement, like materiality is an element of a fraud
case.

CHAIRMAN SOULES: Do we have three
alternatives? One that we just leave "element”
there without any modifier. The second, that wve
modify element by inserting the word "factual® =--
"factual element.” And then, third, that we
replace "element® with the word "question."”

Now, are those the three alternatives that
are before the nouse?

MR. REASONER: No, I would say you
could not completely replace -- because I think
Hadley is right. The preparatory language doesn't
make sense if you use %question.¥ But it seems to
me that, when you get down to what it is you are
deeming, that vou could substitute “guestion® for
Pelement™ there.

CHAIRMAN SOULES: Harry, tell nme
exactly how that would work because that -~ I'm
afraid I don'it yet understand.

MR. REASONER; It may well be that I
don't understand, but I think down at the end when

ou say, "and make a file written® -~ well, let’'s
b
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see. Where you have the last element or elements,
I believe it would work if you substituted
Pguestion® there.

CHAIRMAN SOULES: Rusty.

MR, MCMAINS: I mean the whole thing
is modified when vou get right down to what it is
that we are deeming it talks about, if there is
factually sufficient evidence to support a finding
thereon.

It's a £inding on an element of a cause of
action, or a ground of recovery or a ground of
defense. And that'®s & finding which is as close
as we can come in the currenit practice to
describing whatever the animal is, because when
you submit to the jury a guestion with a whole
bunch of definitions and instructions in a broad
form -- we can call that & "jury £inding,®™ or we
can call it an "implied finding”™ when we get to
the nonjury situation -=- but to call it a
Yguestion®™ is wrong; to call it an "instruction®
is wrong, and to call it & "factual finding® is
not necessarily accurate. But it doesn't make any
difference when vou talk about factual elements
because we talked about f£indings here. That'’s as

clear as it needs to be.
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1 People are going to understand how this works

2 the same way it used to work, to the extent that

3 it ever worked; and to the extent that it didn't

4 work, it ain't going to work again. But that's

5 not a nev problem. We aren't creating any new

6 problems that weren't there before.

7 CHAIRMAN SOULES: Well, that's

8 debatable, but we did that yesterday-

9 MR. REASONER: Yeah, well, I =~
1¢ CHAIRMAN SOULES: Justice Wallace,
11 Excuse me, Judge, I didn't see you.
12 JUSTICE WALLACE: The perception I get
13 sitting here listening -- and I certainly share in
14 what I'm about to say == is that I'm not sure
15 anybody in here understands what this says. And
16 if this group doesn't understand it, how in the
17 world is that trial judge going to understand it
18 up there on the bench when you start hitting him
19 with it?
20 Now, if I understood Hadley's explanation
21 yesterday, this was intended to cover an
22 alternative ground of recovery or defense that was
53 lacking in the legal or factually sufficient
24 evidence.
25 MR, MCHMAINS: NO .
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PROFESSOR EDGAR: HNo, that was on the
top of Page 8, Judge Wallace, which we have
eliminated.

JUSTICE WALLACE: Ohy, I'm s0rzvy.

PROFESSOR EDGAR: We're talking over
here on Page 152,

JUSTICE WALLACE: That's what I get
£or coming in late.

PROFESSOR EDGAR I share Rusty's
view. This is not intended to change the law in
any way the mechanics of "deemed findings," Harry.
We're just simply trying to f£ind a woréd which is
sufficiently descriptive to cover the c¢changes we
made yesterday. &nd I don't really -~ to whatevex
extent it was confusing before, it will remain
confusing; but to whatever extent it was
explanatory, it will continue to be so.

PROFESSOR DORSANEO: Well, a8ll I can
say is when Hadley and I went through this at the
last meeting, Rusty, we sat down and tried to meake
it mean what it has always meant, in terms of the
change from narrow as you practiced to broad as
you practiced, to preserve it This is as close
as we could come to getting it to be the same as

it has been for -- since it was Iinvented. And I'm
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confident that putting ®factual®™ in is going to
make a bigger problem than it's going to do an
improvement. And what the problem ~=

MR, REASOQMNER: Well, I'm not confident
either way, but I'm persuaded by Rusty's
enthusiasm that we can't improve on it at the
moment and we might as well move on.

CHAIRMAN SOULES: Well, is everybody
satisfied that we leave this the way we left it
yesterday?

JUDGE TUNKS: Resigned to it, instead
of being satisfied.

CHAIRMAW SOULES: Resigned to it, &ll
rights.

Let's go on to 286, Is there a controversy
about this?

MR, SPARKS (San Angelo}l: Luke, my
guestion is still the same, is the first paragraph
just like it's writtem? Is that what we have
adopted, no changes?

PROFESSOR EDGAR: HNo, we added after
the underlined portion, "submitited or reguested,®
we said, "are waived® instead of "shall be deemed
as waived,®

MR, SPARKS (San Angelo): All right,
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1 that's fine. What other changes in that

2 paragraph?

3 PROFESSOR EDGAR:; That's all.

4 MR. SPARKS {(S8an Angelo): Thank you.

5 And then the second paragraph ==

6 CHAIRMAN SOULES: Deleted.

7 MR, SPARKS (San Angelo): The whole

8 paragraph?

9 CHAIRMAN SOULES:; Yes, s8ir. And the
10 last paragraph is maintained as suggested.

11 MR, SPARKS {(San Angelo): All right.
12 Thank you.
i3 CHAIRMAN SOULES:; Excuse me for
14 overlooking your reguest there, Sam. I apologize.
15 MR, SPARKS (San Angelo)s: I'm used to
16 it
17 CHAIRMAN SOULES: Welli, then, I doubly
18 apologize.
19 PROFESSOR EDGAR: 286 is simply
20 textual.

21 MR. MCMAINS: Luke?

22 CHAIRMAN SOULES: Rusty.

25 MR, MCMAINS: Excuse me, did we -= I
24 don't remember any real discussion on the last

25 paragraph yesterday.
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CHAIRMAN SOULES: We did that before
you got here this morning.

MR. MCHMAINS: Well, you didn't talk
about the ~- what vou have left in here is just
*gquestion.® And, once again, you ignore the fact
that there are elements that can be now included
by instruction or definition that are just as much
a challenge ~- may be challenged by a sufficiency
of the evidence.

PROFESS0OR EDGAR: That's right.

MR. MCMAINS: Such as in the curczent
status of the law, any inferential rebuttal
instruction.,

CHAIRMAN SQULES: Well, do we want to
reopen that and take it up, or what are we going
to do? We've got a lot of work to do today.

PROFESSOR EDGAR: Would you just say
"question® or "element thereof”?

MR. MCMAINS:; Well, T mean, I -« just
to -~ technically speaking, you make an objection
that there is no evidence to support this
admission of an unavoidable accident instruction.
I mean -~ you know, 80 it's an instruction. I
don't know why you don't use the sane

guestion~instruction definition like we used
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1 previously.
2 MR. REASONER: Well, now under the
3 existing practice you would have to object before
4 the charge was given, right -~ on an instruction?
5 PROFPESSOR EDGAR; Yeah, that's right.
6 MR. MCHMAINS: HNot to say that there is
7 no evidence of unavoidable accident, but then I
8 don't ~- since it°s not a f£inding., I guess there
9 isn't any place we can do it.
i0 MR, REASONER: I think on an
11 instruction you are requizred to object before the
12 charge.
13 PROFESSOR DORSANEOQOg Well, that’sg =«
14 see, that's bedause you're playing by the old
15 rules,
16 MR, REASONER: What are known as the
17 current rules, the last time I looked at my book.
18 \ MR. MCMAINS: Yes, but, I mean, when
19 an entire defense -~ when the recovery and
20 defense, both, may be contained in an
21‘ instruction -~
22 MR, REASONER: But you'*re really
zé opening up the entire charge £for a post-~verdict
24 attack if yvou put that in there.
25 PROFESS0QR EDCGAR: Well, that's always
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been true.

MR, MCMAINE: Well, if all you can do
is attack the guestion, and I'm going to submit
your defenses by instruction, then you have ~-

CHAIRMAN SOULES: Ezxcuse me, we can't
get a record with two people talking.

MR, REASONER: I beg your pardon?

MR, MCMAINSs That's fine, I just want
to know what the rules o0of the game are.

CHAIRMAN SOULES: Okay.

MR. MORRIS:; Luke, let me ask you
something.

CHAIRMAN SOULES: All right. Lefty
Moxris.

MR, MORRIS: I*m sorrxy I wasn't here a
little earlier either.

What is the rationale for this paragraph ==
this last paragraph?

MR, JOWES: That was a compromise that
we had to throw to David Beck in the subcomnmittee
to get the ~-

CHAIRMAN SOQULES: 1If we have time to
go back to that before 12:30, we will. We've got
a lot of other work to do. We have resolved the

~-= we& have voted and passed on the last paragraph
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of 27%. I don't like doing this, I tell you right
now, but I've got -~ I guess I have to -~ somebody
has to. We've got to move on. We have voted on
eveyry aspect of 279%. Now, we are going to 286.
If we have time to go back to matters that we have
earlier dealt with at the end of today's session,
we will do so0.

It's my hope that when we get through today
we will have acted on every rule that was before
this Committee when we started a year ago., And
that we will not need another session before we
make our report to the Supreme Court.

286.

KR. SPARKS (San Angelo): Can't we
just £inish this one, Luke?

CHAIRMAN SOULES: We have f£inished it.

MR. SPARKS ({(San Angelo): It is
finished?

CHAIRMAN SOULES: Yes, sir.

MR. SQARKS {San Angelo}s: Okay.

PROFEESOR EDGAR: 286 is textual.
Just two changes; "o0f£" to "from®™ and "change® to
"charge.®

CHAIRMAN SCULES: Any objection?

Okay. Those in favor, show by hands. Opposed?
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That's unanimously recommended.
295.

PROFESSCR EDGAR:; Rule ~~ We hashed
this arxound at an earlier meeting and the
subcommittee went back and tried to incoxrporate
the changes and suggestions that were made as a
result of the earlier meeting and this is what we
came up with. We were simply trying to ezxplain in
writing what really happens because the rule, as
it was stated, was somewhat confusing.

MR, REASCONER: Hadley, is there any -~
is there thought that there is to be any
limitation on how many times the judge can retire
the jury? I mean, can he just keep doing it
indefinitely,
or ==

PROFESSOR EDGAR: Well, the rule, as
it is recommended, does not put any limit on the
court, but does state that if it happens more than
once, then the court may declare a mistrial,

PROFESSOR DORSANEO: Youvaze going to
explain in writing to the jufya*in open court, the
nature of the unresponsiveness. You are going to
explain it in writing and in open courit, or what?

PROFESSOR EDGAR: That’®s what the rule
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1 -- the rule says that it’s to occcur in open court
2 now, and is to be called to the jury's attention
3 in writing. That doesn't change the law.
4 PROFESSOR DORSANEOQO; I'm just
5 conmplaining about the language ¢f it.
6 PROFESSOR EDGAR: Well, that'’s ==
7 okay. Whatever would be better.
8 MR, SPARKS (El Paso): Hadley, a lot
9 | of times when you have a verdict form that has a
i0 lot of instructions juries don't read the
11 ingtruction, %"if you've answered yes to this
12 question, skip down to 12,® rather than =-- and
13 they go right through and they ansver every
14 guestion. And, many times, the lawyers can look
15 and see that it’'s a clear verdict for the
18 plaintiff or a clear verdict for the defendant,
17 even though the jury has not followed the
18 instructions because they have answvered every
18 guestion, when they were not to under the
20 instructions on which guestions to answer,
214 depending on the answer they gave t0 the preceding
22 guestion. Does that make it an informal or
23 defective verdict, ©0r a purported verdict?
24 S0 this rule would call now for the -- even
25 though clearly a judgment could be rendered on the
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verdict -~ the judge to send it back to have them
erase SORe answers.

PROFEEBSOR DORSANEO: I think that's
always been 80.

MR, SPARKS (El Paso)s That never does
happen?

PROFESSOR EDGAR:; Well, no, because
the court just simply iynores the immaterial
answers.

MR, BPARKS (El1 Paso): That's true.
Everybody does,

PROFESSOR DORSANEO: Yeah, but I think
the logic of it is that they are not finished
until they are finished, until they have done it
properly. BSo they could always go back and change
something that they have already written down, if
the fact they hadn't followed the rules overall
was brought to their attention.

It's kind of almost a philosophical -« gets
to be a philosophical point. ¥You say, "You've
answered enough for me to render judgment on this
verdict. Do I need to instruct vou to go back and
£ollow the rules on the theory that if you do
that, vou might erase what you have already put

down and replace it with something else?® So, I
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think, in theory, you could insist ~- one pacty
could insist upon the jury following the rules.
People don't do that, and that's what doesn't
happen in practice.

MR. SPARKES (ElL Paso):s That's tzrue. I
don't think it’s defective if you get a verdict
that you can write a judgment on.

CHAIRMAN SOULES: Any furtherx
discussion on 2952 Rusty.

MR. MCMAINE: Well, the only -~ I
think the question that Sam was asking is: Do you
have to -- under this rule, would it appear that
you have to send the jury back?

MR. SPARKS (El Paso): That's right.

PROFESSOR EDGARg We did not -~- with
respect to the amendment, that does not change the
directive under the current rule. I mean, the
current rule would still require that.

MR, SPARKS (El Paso): Right.

PROFESSOR EDGAR: ©So we have not
changed that practices

MR, MCMAINS: ¥es, but I -~ but I tend
to agree with Sam. I'm not sure that that verdict
== @ verdict in which they've answered some

questions they didn't have to answer because they.,
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for instance, didn’t answer their predicate
guestions ~- like they will frequently do in &
negligence case with a percentage question when
they didn*t £ind somebody negligent -~ I don't
think that renders the verdict defective, and I
don't think this rule applies.

Under its revision I'm not sure that's true.
And this says it is with a mandatory ¥shall,” and
I just don't know.

MR. LOW:; What you're saying is, that
it should be, if it's not responsive to the issues
reguired by the jury to be answered, and maybe
that the ones they answer might not be reguired,
vou know, £for a verxdict. It could possibly
e¢liminate -~ see, it won't matter to those that
they are not required -~ see, the jury is
instructed to answer only -=- go down to 12 to
answer to so they are really not required to
ansver those others that they did.

PROFESSOR EDGAR: Rusty., maybe I'm
reading it incorrectly, but I think urnder the
current rule, literally applied, the court would
be required to send the jury back. It says, "If
it is not responsive to ithe issue, the court shall

call the jury's attention therete in writing and
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send them back for further deliberation.”

MR, MCMAINS: But I'm not sure how you
can claim it's unresponsive when they answered a
guestion. I mean, they are posed the guestion.

It is true that the predicate says you don't have
to answer that question.

PROFESSOR EDGAR: But it says you will
not answer it. It doesn’t say you don't have ~--
it just says you shall not answer it, or you shall
answer it only in the event you have done
gso=-and-s80.

MR. MCHAINS: Well, I understand that,u
but I still don’t =~

MR, REASOWNER: But I thought the law
was, i1f the jury's answers are sufficient to base
a judgment on, the judge can ignore the rest of
it

PROFESSCOR EDGAR: They do.

MR. REASONER: &And I guess it comes
down to what kind of gloss you put on responsive,
or something. But, to me, an immaterial answer --
it doesn't matter whethexr it's responsive ox
nonresponsive.

MR. LOW: What if they go back and

change something else after that? You have
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already got a ~- or you can go back and say,
"Well, wait, don't answer it."

MR, REASOMNER: Well, that’s entirely
possible but I don't =~= this rule does not -~ as I
read the existing rule, this rule has not made any
changes

PROFESSOR EDGAR: That's right.

CHAIRMAN SBOULES: The predicate is not
responsive both ways, the present rule and the
proposed rule.

PROFESSOR EDGAR; The reason you asked
ug to go back and work on this, you looked at Rule
295 and you said, "Well, if the verdict is to be
reformed, then it really isn't a verdict yet
because it's not & verdict until it is accepted.”®
So then we added the word "purported” and that's
how that came about. Then, we recognized that
responsiveness was not entirely accurate, that
maybe we ought to include conflicting answers in
there, so we included that. And then we tried to
make it clear what the court was to instruct the
jury when they were called back into open court,
and we included that.

MR, REASBONER: Well, now conflicting

answers is in the old rule.
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PROFESSOR EDGAR: And ~- no, it wasn't
&itharm Mot in old Rule 285,

W MR, REASONER:; Well, the way I read
it,- "If it is not responsive to the issue
submitted, or contains conflicting f£indings, the
gourt shall call the jury’s attention thereto in
writing and send them back for £further
deliberation.”

PROFESSCR EDGAR: Well, I apologize.
I stand corrected. I'm looking at Rule 295 that
we have here on 155. And, David, I had presumed
when vou typed this the stuff in brackets was the
old rule, and I don't see anything there about
conflicting answerse.

MR. BECK: Yeah, that's correct. I
don't have a copy of the rules, Harry. If you're
referring to «=

PROFESSOR EDGAR: I'm just simply
relying on what we have in the book.

MR, REASONER; Well, I think if we're
relying on David Beck, we may want to reexamine
this entire proceeding.

MR, BECK: Thank you, Harry.

PROFESSOR EDGAR: Now, the one change

the Committee recommended as a matter of policy.,
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though, was that after the second time arocund, the
court would declare a mistrial.

MR. REABONER: That is intended?

CHAIRMAN SOULES: HMay declare a
mistrial from the second time, forward,

PROPESEOR EDGAR; Yes.

MR, REASOHNER: Well, the only guestion
I would have is whethexr it's clear to everybody
that the court is not limited on how many times it
can send them back.

MR. BECK: But, Harry., doesn't that
vary from case to case, circumstance Lo
circumstance?

MR, REASBOMNER:; I would think so,
David. I don't think this rule ought to speak to
it one way or another. I mean, once it makes a
strained argument that this implies you can only
do it once, it seems to me.

MR, MORRIS: Luke, I kind of like the
idea 0f keeping the concept of a defective verdict
because, otherwise, under this rule, you may have
-= agcording to Rusty'’s scenario, you may have a
verdict in which & judgment could be entered, but
the court, following this rule, would send it

back.
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MR, LOW: The caption was
correcting ==

MR, MORRIS: It said "Correction of
the Verdict,” when only a defective verdict szhould
be corrected.

CHAIRMAN SOULES: 8o, you would leave
the Ydefective® woxd in the title?

MR, HMORRIS: I think so. I think it
makes it more plain. Because if you get a verdict
upon which & judgment can be entered, it's not
defective,

CHAIRMAN SOULES: Is there any
controversy over that? ﬁavid Beck.,

MR. @ECK% Let me just raise a
question., &t one of our former meetings we had a
big debate about what the word "informal® meant
and what an "informal verdict® was. And the
reason we dropped "defective® out of the title is
because the tezxt of the rule refers to both an
informal and a defective verdict., So it really
was just, basically, & housekeeping matter. We
weren't trying to make any substantive change
there. But, if somebody can tell me what an
*informal verdict® is, mavbe we can decide whether

that even belongs in the rules.
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PROFESSOR DORSANEQO:; One that's not
signed properly. One that's not signed in
acceordance wigh the rules on who shaul&-sign the
verdict.,

KMR. SPARKS (Bl Paso): Well, why would
that be "informal® rather than "defective®™?
That's defective.

PROFESSOR EDGAR; We delibervated this
at a prior meeting, too, and didn’'t come up with
any better answers.

CHAIRMAN SOULES: How about putting in
the caption ®Correction of Informal or Defective
Verdict®?

MR, BECK; See, that's the debate we
had in committee and decided, rather than to
lengthen the title, we just not modify verdict at
all and let the text of the rules speak for
itself. P

CHAIRMAY SOULES: Let's just take a
consensus on that, because it can't be that
controversial what we call this. ©Shall we leave
it like it is? Insert ~- or leave the word
“defective" there, or modify it by putting both
"informal® and "defective® in the caption?

PROFESSOR EDGAR: Or leave both of
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them out.

MR. ADAMSB: I think there is anothex
alternative, and that is to strike ocut the
"informal® -~ just take that out of there.

MR. LOW: Out of the whole rule.

MR. ADAMB: I don't know how you are
going to distinguish between an "informal® and a
"defective."”

MR. REASONER: But, you know, my ==

CHAIRMAN BOULES: How much research
has been done to determine whether that woxrd
"informal®™ has ever been relied on by an appellate
court? I don't think we ought to be voting on it,
then, if we haven't thoroughly researched it,
because we may be taking out something important.

MR, REASONER: That's the way I feel.
I never have run into an informal verdict, but I
presumed somebody that put it in here thought
there was such a thing.

CHAIRMAN SOULES: OCkay. How many
think the caption should be -~ Lefty has raised a
point here that can't be that controversial, but

it does need resolution. How many £eel that the

MR. SBPIVEY: Go ahead and give us the
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alternatives you were going to give us before you

start asking questions.

CHAIRMAN BOULEE: I just did, and I'11
do it again now.

MR, S8PIVEY:; Thank you.

CHAIRMAN SOULES: The first
alternative is the caption would be "Correction of
Verdict®; second alternative, "Correction of
Defective Verdict®™; third alternative, "Correction
0of Informal or Defective Verdict.®

How many for opition one, "Correction of
Verdict®™? Show by hands. Eleven.

How many £for "Correction of Defective
Verdict™? Séxa

How many for "Correction of Informal ox
Defective Verdict®™? So there's a majority fox
leaving it the way the Committee proposed it.

MR, TIWDALL: What about voting on
deleting that term "informal®™ and killing off that
snake? I can’t believe that no one in this
committee here has ever heard of an "informal
verdict," that it wust just be ==

CHAIRMAN SOULES: Have you researched
ie?

MR, TINDALIL: He, I haven'®t.
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CHAIRMAN SOULES: Has anybody
researched it that can give us the law on the
subject?

MR. SPIVEY: Are you going to let
Tindall ocut éf order, because ==

CHAIRMAN BOULES: No, I didn'¢ == I
don't want to¢ take something out 0of & rule that we
haven®t researched to £ind out if it has a
PULpoOSEe.

JUSTICE WALLACE; I°'d say if Burt
Tunks hasn't seen one, there probably is no such
thing.

MR, ADAMS:; Well, there won't be after
the rules are adopted,

CHAIRMAN SOULES: A&ll right. We can
vote on that, and certainly this committee can do
so, but if we ~-~

MR, TINDALL: Let®s kill off %"informal
verdict® because, really, no one at these tables
has ever heard of one in all of our trial
experience. There is no such thing, and I move
that we delete "informal or? and just talk about
"defective verdict."®

MR. SPARKS (San Angelo): I'll second

that,.
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CHAIRMAN B0ULES: HNoved and seconded.
Any further discussion? BAll in favor, show by
hands? Twelve., Opposed? Twelve to four to
delete the word "informal,®

MR. LOW: No matter what it is, if
it's not defective, you don't need to fool with it
-= whatever "informal® is.

PROFESSOR DORSANEO: HMaybe "defective
verdict® is one that's unreasonably dangerous and
an "informal®™ one is really wrong.

PROFESSOR EDGAR:; Now, what you've
just done -~ and let me raise & guestion here. If
the verdict is defective, the court may direct
that it be reformed, right then and there, huh?
"Defective® now covers a conflict; the jury
doesn®t have to go back in and deliberate?

MR. ADAMS:; That's how it's going to
be reformed.

MR, JONES: I hope to God after 277,
there will never be another conflict.

MR, SPARKS (El Paso): I hope there
will never be anothexr verdict.

MR, REASBONER: I want to tell you,
Sam, Franklin is a lot closer to right than you

X €
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MR. SBPARKS (San Angelo): Sam;, s0 you
understand, the purpose 0f this is so the court
can -~ if you get a "no® answer where you need a
"yes® on the plaintiff's side, the court can send
them back and say you've answered "no® here and it
should be ®"yves®; you understand?

MR. SPARKS (El Pasec): HMaybe I ought
== maybe I ought £0 =~

CHAIRMAN SOULES:; We have some more
work to do on this rule now because of the last
vote. Because we talk about the nature of the
unresponsiveness «- or do we =~ the nature of
unresponsiveness or conflicts? Is there anything
else in here that deals with informalities that we
need to change?

MR. ADAMS: Well, I have a gquestion in
this regard =«

CHAIRMAN SBOULES;: Gilbert Adams.

MR. ADAMS: -~ and maybe somebody else
can answer it. Suppose the jury did not answer
the percentage of fault and it comes -~ they have
got two parties that were negligent, but they
didn't answer the percentage of fault, they
answered damages. ¥ou send them back to answex

the fault, and they want to change the damages.
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Ngw; are they going to be able to change other
issues in response to their answer t¢ the -« say,
the unanswered issue?

MR, TIWDALL: They can right now -~

PROFESSOR EDGAR: Well, until they
return that verdict =~

CHAIRMAN SOULES: One at & tinme,
please. We're trying to make & record. Who wants
to speak?

MR. ADAMS:; So is it the consensus,
then, that they can change any of the other
answers along with the -~ say, an unanswered?

CHAIRMAN SOQULES: %Yes, sir, until they
have a verdict, it's -- they are in deliberationsg
is that right?

PROFESSOR EDGAR: That's right.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: ¥Yes, sir, Bill
Dorsaneo.

PROFESSOR DORSANEO: Does -~ This
second sentence, does it mean to you, Professor,
only that an incomplete vexdict, if it is not
respongive to the guestions contained in the
court’s charge, that the answers to the questions

are in conflict?
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The conflict thing, that's «- we studied that
conflict cases, body of law, and then the other ==
another group of cases that we had to deal with
the verdict, are cases where the verdict is
incomplete, where the jury hasn't answered a
gquestion that it's meant to answer under the
instructiong =~

PROFESSOR EDGAR:; Conditioning
instructions.

PROFESSOR DORSANEOQ: -« and the
conditional instructions.

Now, really, when we go through this and
teach it, those are the two situations we're
concerned with, principally. Do you think that
first part makes it plain that it’s talking about,
vou know, if it is not responsive to the ~- to the
gquestions, does that mean to you incomplete
verdict situation; or should we use those words?
Because I'm having trouble figuring out what's
going on here in this rule, I'm saying.

PROFESSOR EDGAR: Well, if there is
any guestion about it, I think we could certainly
say, “If it is incomplete, not responsive to the
gquestions, or the answers atre in conflict, the

court shall ~-"%
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PROFESSOR DORSANEC:; I would prefer to
do that. And that leaves me with two things that
I'm pretty sure about, and a third possible
general category that may cover other problemsg =«
and I don't know what they could be, but =<« at
this point.

PROFESSOR EDGAR: But we could just
simply say, "If it is incomplete, not responsive
£t0 the guestions.,”®

PROFESSOR DORSANEOC: Okay, "or the
answers are in conflict.® I think that would be a
decided improvement.

The next thing I would say, when you say,
"explain in writing to the jury in open court,” I
get the idea that what the judge is meant to do is
to read -- is to sit down and write this business
out rather than -« rather than to start talking
before sitting down and planning out verbatim what
is meant to be said; is that clear snough?

PROFPESSOR EDGAR: That's vight, that
was the purpose -~ that was what was done under
the old rule, and we have simply intended to
retain that.

PROFESSOR DORSANEO: But is it cleax

enough to everybody here that the trial judges are
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not meant to just go in there and start talking?

CHAIRMAN SOULES: What about changing
this to read, "instyruct the jury in writing in
open court.® That's what he's going to give them,
isn't it, @ further wrxitten instruction?

MR, REASONER; I think that's & good
ideas

PROFESSOR DORSANEO: I mean, the ldea
is that he’s meant to wiite it down before he says
anything, so he doesn’t do it wrong. Especially
in the case o0of a conflict, there are problemg ==
potential problems of comments suggesting how that
conflict ocught to be resolved. We do the trial
judges a favor if we make them right it down
Lirst.

PROFESSOR EDGAR: You want to say,
"shall, in writing, instruct the jury in open
court®?

MR. SPARKS (El Paso): Why is there a
necessity to do it in open court?

PROFESSOR EDGAR: Because you don't
want ~- as I =« the cases say vou don't want the
judge to go intoc the jurxy zoom, in the absence of
counsel and the parties, and instruct the jury.

MR. SPARKS (El Paso): Well, of
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course, nobody wants that.

PROFESSOR EDGAR; Well, that's why it
says that.

MR. SPARKS (EL Paso): Well, as &
practical matter, a lot of times when you'fre in
trial and you go back and wyou get a gquestion or ==
of course, when a verdict is there you're going to
be there, hopefully.

PROFPESSOR DORSANEO: In this area,
it's not a problem., It would be in the othexr rule
that it's &a problem.

MR, SPARKS (El Paso): I move that we
adopt 295 with the modification of ~- in the first
-=» sacond sentence, "If it is incomplete, not
responsive to the guestions contained in the
court's charge,” et cetera. I move that that be
adopted.

| PROFESSOR EDGAR: Do you want to say,
"The court «=¥

MR, SPARKS (Bl Pasoc):s VYes,

PROFESSOR EDGARy; "=-- shall, in
writing, instruct the jury in open court,® or do
we want to change that language?

MR, SPARKS (El Paso): Yes.

MR., BECK: Hadley, don't we need to
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change the second part of that, if we're going to
change the £irst part, to include an incomplete
gituvation?

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: I'm sorzys. Judge
Tunks.

JUDGE TUNKS; HMr. Chairman, I've been
measuring some of these suggestions against what
is probably the most common example of defect or a
judgment informality in the jury verdict. That's
in connection with & ten to two verdict where you
have ten jurors who agree on all of the verdictk,
and two who disagree with it. In that case, under
the form that we submit, the ten jurors who have
agreed to the verdict sign at one given place, and
the presiding chairman of the jury -~=- presiding
juror, signs at another place.

i've seen verdicts in which there would be in
answer to special issue number one, ten "yes"; two
"no." They didn't indicate -~ didn't identify the
jurors who were going to answer it ~-- those ten
issues "yes.® And at no other place couid you
tell which ten jurors voted "yes" on special issue
number one and which two jurors voted "no" on

special issue number nine, ten, or two. That's
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the most common exanmple of an informality orx
defect in the jury. The verdict of the jury is
really the jury's opinion a&s to how an answex
[sic] should be asked and how a gquestion should be
answered.

The way vou render it for "formal verdict®™ is
to have it reduced to writing in accordance with
the instructions that the court gives them. It's
an "informal verdict®™ if it isn't properly xeduced
to writing that their holdings indicate.

I am not sure that these suggested changes in
this rule are going to take care of that
situation. There are some situations that I doubt
the language o0f these suggested changes would take
care of that situation.

Another frequent example of an ervor o©of the
jury in signing a verdict: If there are ten
jurors, those ten jurors are directed to sign at
the particulary place on the verdict sheet.
Frequently when that occurs -~ and a foreman of
the jury is one of the ten jurors who do agree
with all the answers, he doesn't sign it where
he's instructed to answer it. He signs it on thne
line where the signature is permitted for the

foreman if there is a unaninous verdict. Is that
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a defect? I don't know. I can't tell under this
rule whethery this language that we are using in
this rule, now, corrects all those possible
defects or errors or informalities in that
verdict.,

PROFESSCR DORSEANEO: I think I agree
with Judge Tunks. We ought to put "informal® back
in the first sentence —~- makes me happy.

CHATIRMAN BOULESB: If the wozrd
“informal” were left in the rule, would you be
more comfortable with those concerns, Judge Tunks?

JUDGE TUNKS: I believe s0.

MR. TINDALL: Well, isn't that a
defect, Judge? If it's not signed by the jury.
properly, that's a defective verdict and you send
them back.

CHAIRMAN S0ULES; Well, one
distinguished jurist f£inds that problematical.,

How many more will?

PROFESSOR DORSANEO: Mow, I think
there is a case that was before the Supreme Court
last year ~- argued last year -- McCauley versus
Conscolidated Underwriters. It involved these vexry
guestions of jurists in a ten-two wvexdict

situation not == it involved other gquestions, but
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not playing by the rules. &nd I'm straining my
brain here trying to remember whether the Court of
Appeals opinion out of Tyler -- writ was granted
and then it was ungranted,

You used the word "informal® -~ and I frankly
don't remember =~ but they may well have. And
before I'm going to vote "yes® to deleting the
language, I°'d like to know how it was construed.
Because, to me, if it's a problem of signing, then
that's a guestion of a formality. It may be a
defect is something else, technically.

CHAIRMAN SOULES:; If there is anyone
who will vote in the majority on the deletion of
the words "informal or,” we'll move fox
reconsideration. If not, we'll move on. Judge
Tunks has expressed his concerns, and those
concerns will be there for the court as well.

MR, RAGLAWD: I have a guestion, Luke.
Ordinarily, wouldn't polling the jury in that
situation under Rule 294 -~ wouldn't that give
some indication, in the record, as to whether or
not that foreman was voting with the ten, or if he
was just signing the verdict? And if it turns up,
the court can take care of it at that time. I

mean, I can’t imagine anyone receiving =« a lawyer
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receiving a verdict that he had some guestion
about and wouldn't ask the jury to be polled.

MR, TINDALL: Yeah, Rule 2954, the rule
right before that deals exactly with that issue
about to poll the jury, and if there is a negative
vote, vou send them back.

CHAIRMAN BOULES: All right. We o=
let's see, We need to change, then, by way of
grammer, some more words in the last part of this
w= Hadley?

PROFESSOR EDGAR: All right. I woulid
suggest that in -~ the second sentence will read,
"if it is not incomplete,” would need to be
inserted there; “responsive to the guestions
contained in the court's charge or the answers to
the guestions are in conflict, the court shall, in
writing, instyxuct the jury in open court of the
nature of the incompleteness, un:esponsivenaasg ox
the conflicits,” and then continue on as it says.

CHAIRMAN SOULES;: *And provide the
jury®?

PROFESSOR EDGAR: Yeah, "and provide
the jury.”

MR. REASOMNER: <Could you -~ is that =--

could you give us an example of the difference
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between "incompleteness” and "unresponsiveness®?

PROFESSOR EDGAR:; The jury doesn‘'tg
answer all the issues is "incomplete.”®

MR, REASONER: Yeah, that's
"incomplete,” I understand that.

PROFESSOR EDGAR:; "Conflict® is when
the answers are in conflict.

MR, REASONER: I understand
Yconflict."™

PROFESSOR EDGAR: Now, what was your
other guestion?

MR, REASBONER: Well, yvou said there is
& third category of nonresponsiveness.

HMR. BECK: Harry, suppose in a danage
issue, the jury is asked to answer in dollars and
cents, and they answer it "50 percent of the
profit® ==

MR. TINDALL: Oz they answer "yes."

MR, BECK: ==~ is that an
unresponsive ==

MR, REASBONER: Yeabh, yeahg

PROFESSOR EDGAR: We don't put %and®
before "provide®; ¥provide them with such
instructions and retire the jury £for £furthex

deliberations.® BSomebody said to put "and® before
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"provide® and it doesn’t belong there.

CHAIRMAN SBQULES: Oh, I see., Okay, 1
didn®t do it, that's right. Okay. Sam Sparks, Bl
-= @XCUSEe me.

MR, SPARKS (El Paso): The last
sentence -~ don't you have to make that change,
also?

PROFESSOR EDGAR: Yes, that -- "should
the jury agsain return an incomplete, nonresponsive
cor inconsistent verdict, the court may again
instruct the jury in the same mannex®” == yeah,
thank you, Sam.

CHAIRMAN SOULES: COCkay. &s just read
by Hadley -~ is that a motion, Hadley, that it be
adopted, recommended in that form? Is there a
second?

MR. SPARKS (El Paso): I second.

CHAIRMAN SOULES: Sam Sparks seconds
its

MR, RAGLANBQ I have some questions
about ~~ further down in this rule here before we
start voting on ite.

CHAIRMAN SOULES; Okay. Tom Ragland,
further discussion on this.

MR. RAGLAND: Fifth line from the
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bottom we use the word "necessaryv." It seems to
me to be inconsistent with what we have in Rule
277 where the judge is to instruct the Jjury, to
give them instructions that are proper to render a
verdict. What is necessary to render a verdict,
may not necessarily be proper.

PROFPESSOR DORSANEO: Second that
motion,

CHAIRMAN SOULES: Okay. 80 you axre
suggesting that we change the word “necessary® to
read "proper to enable the jury to render a
verdict®?

MR, RAGLAND: Well, just "proper.® I
think you have to read 295 in connection with 277,
but I think vou ought to use the word “proper® in
place of ®"necessary.”

CHAIRMAN SOULES: All right. A&ny
objection to that change? There being none, we'll
make that change in the proposal.

MR, RAGLAND:; Then I have an
additional guestion, Luke.

CHAIRMAN SOULES: Yes, gir, Tom
Ragland.

MR. RAGLAND: Second f£rom the bottom

phrase "in the same manner." I assume this means
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if they are given the supplemental charge because
of the conflict -~ they go back and deliberate,
and they come back with a conflict -~ does this
limit the judge to giving the same instruction the
second time that was given the first time? If he
says, "in the same manner® -~ it seems to me like
we don't need that "in the same manner.,"

CHAIRMAN SOULES: Well, "in the sane
manner® is meant to mean instruct the jury in
writing in open court, that manner.

MR. RAGLAND: Well, I think that's
what everyone here understands it to mean, but I'm
not sure somewhere else in a different environment
that it would not mean -- or the contention could
be made that you can only give the sanme
instruction you gave the time before.

PROFESSOR DORSANEO: That language has
caused trouble, too =~ it has.

CHAIRMAN SOULES: How could we change
it so that we -~

MR. RAGLAND: I just suggest we just
delete the phrase "in the same manner.” Have it
read, "The Court may again instrxuct the jury and
retire them for further deliberations or declare a

mistrial.®
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CHAIRMAN SBQULES: Any =-- @iCuse me.
Any objections to those changes? Harry Reasonex?

MR. REASOHER: Well, you know, it
seems to me that given its proper meaning, %in the
same manner™ could not mean that you had to give
them the same instruction. I mean, that's not
what "mannexr® means. And L{f you == 1if you have ==
if you require a written instruction in the first
instance and then don't make clear that you are
doing it in the second, I suppose that a judge
would be legitimate to take from the literal
language that they could do it orally the second
time.

MR. RAGLAWD: What about saying "The
Court may again instruct the matter®™ or "may again
instruct the jury =-"%

PROFPESSOR EDGAR: "In like mannec®?

MR, RAGLAND: %"-- in accordance with
this rule.”

CHAIRMAN SOULES: Well, if there's ==
if that's the problem, that it's unclear, just say
"may again instruct the jury in writing in open
court.”

PROFESSOR DORSBANEO: Yeah, that would

be better.
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CHATRMAN SOULES:; Lefty Morris.

MR. MORRIS: Luke, I'm looking at the
existing rule. We don't have a reference to even
ww 0o this matter of them coming back. Has there
been some problem created? I haven't had a
problem with judges knowing they can repeat it
over and over again. And I guess I have some
trepidation about venturing into this area unless
we know of problems. Just say, "should the jury
again return a nonresponsive verdict, then they
can instruct them or declare a mistrial."”

Well, what if they come back a third time? I
don't know that a problem exists under the current
rule. The judges that I've been dealing with can
figure it out. I think we‘re getting into some
new areas here where it could be argued, "If they
come back that third time, judge, we want a
mistrial."”

CHAIRMAN SOULES: Do you have a motion
for an amendment?

MR. MORRIS: I just move that that
whole sentence beginning with "should the jury® to
the end of Rule 255, as proposed, be deleted.

PROFESSOR EDGAR: Well, T have no

pride of authorship here. A&s I zecall, in the
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committee this was something that Franklin
suggested and he is not here right now. I8 he
s8till here?

MR, TINDALL: It was to preclude the
premature mistrial. We wanted to give them
another chance.

PROFESSOR EDGAR:; Well, I know. I'm
talking about the subcommittee. I'm trying to
think of what the subcommittee was trying to
accomplish when this was added.

MR, BECK: I think Harry stated
accurately what the thought was. The thought was -
that they wanted to make certain that a trial
judge could not declare a mistrial until he at
least instructs the jury one time. That's my
recollection, Hadley.

MR. REASONER: Well, that’s clear
under the existing rule.

MR, MORRIS: That's right. They're
going to instruct them one time under current 295,
They may not the second time, but, certainly, it
seems to me like the judges are competent to make
that determination., And this seems to me like it
precludes a third time -~ o0r it is certainly

arguable. If I was in there wanting to get a
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mistrial, I would start arguing, "WNo, judge, you
can't do this again. Now, is the time they have
come back and the hammer falls. It's mistrial
time."

CHATRMAN SOULES: Okay. Hotion is to
delete this last sentence «-

PROFESSOR EDGAR: Here's Franklin.

CHAIRMAN SQULES: Franklin, Leftiy
Merris has moved that we delete this last sentence
of Rule 295, and gome thought that may have been
your suggestion that this be included.

MR. JONES: Mr. Chairman, I don't have
any recollection of that. I don't have any strong
feelings either way on that.

Who's moving it? If Harry Reasoner or David
Beck want to do it, well, I may =~

MR, REASONER; We got you now,
Franklin. I seconded Lefity's motion.

CHAIRMAN SOULES; The other way to
handle the problem, if we want to make it clear
that the judge can instruct as many times as he
wants to, we could write it that "should the jury
thereafter return, the court may, £rom time to
time, as necessary thereafter instruct.,® and just

make it clear that the court can instruct until
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he's frustrated in trying to get a verdict and
then declare a mistrial. That's an alternative.

Excuse me, Harry Reasoner.

MR. REASONER: Excuse me, Luke. Ny
reaction =- I thought there was a body o0of law that
was, you know ~- I don't see this as a problem
undery the existing rule, I mean. I would presume
it to be a matter of the court’s discretion how
many times he can send the jury back before he
declares a mistrial. I mean, I suppose at some
point he's brutalizing the jury and you'd have to
reverse it. But by attempting to create a rule, a
generic rule in this, that limits his discretion,
seems to me we may be making something worse
that's working f£ine now.

CHAIRMAN SOULES:; Okay. I didn't mean
to particularly suggest that. I only wanted to
offer that ag ==~

MR, JONES: Sounds to me like you may
be getting outside of the ~- what Carlisle De Hay
used to call the Allen charge in fe&gr&l court,
which is "We don't have hung juries in federal
court.”®

CHAIRMAN SOULES: David Beck.

MR, BECK: I dontt think the last
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1 sentence was intended to limit the trial judge at
2 all, and I don't think the language, if read
3 properly, would so indicate. But it seems to me
4 there are esnough guestions raised about the
5 addition of that last sentence; but I don't know
& . if we're not better off just striking that and
7 leaving -~ and let's just go with the existing
8 rule.
S CHAIRMAN SOULES: David Beck, then,
10 seconding Lefty's motion to delete it. Any
11 further discussion?
12 All those in favor, show of hands. Opposed?
i3 Okay. Looks like it's about 11 to 1 to delete the
14 last sentence.
15 Anything else now on Rule 295?72 Okay. With
1l¢ that deletion and the changes that have been
17 mentioned, is there a motion that the balance of
18 it be recommended to the Supreme Court for
19 adoption?
20 MR. LOW: I £0 move.
21 PROFESSOR EDGAR: Second.
22 CHAIRMAN SOULES: Who made the motion?
25 MR, LOW: I did.
24 CHAIRMAN SOULES: Okay, Buddy =-- and
25 Hadley seconds. Those in favor, show by hands.
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Opposed? That's unanimous.

PROFES8SOR DORSANEO: Mr. Chairman?

CHAIRMAN SCULES: Bill Dorsaneo.

PROFESSOR DORSANEO: I move that
someone go through the other rules relating to the
charge and replace the word "issue” with the word
"gquestion® when appropriate in the Rules of Civil
Procedure, and replace the term "explanatory
instruction® with the word ®instruction® in ordex
to make what we have Jdust voted on consistent with
the remainder of the rules. A&nd I guess I also ==
well, I'11 just leave it at that.

PROFESSCOR EDGAR: In seconding that
metion, I want to specifically let the record
reflect that Rule 294 needs to be changed in that
regard, and since the following two rules were not
within the scope of ouy subcommittee’s work, I
specifically refer to Rule 301 and Rule 324c.

CHAIRMAN SOQULES: Has anyone ever
tried to get from West or Butterworith or any of
these publishers any help on where words are in
the Rules? Where certain words are in the Rules?
In other words, they probably got these on
computers -~ I just wonder if anyone has gver «-

JUSTICE WALLACE: Bill and I talked
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about that yesterday. I'm going to call Troutman
and West and see if they can give us some help on
that.

PROFESSOR DORSBANEO: We can table that
"lLead counsel® problem, too, that way and ask that
computer where that phrase appears.

CHAIRMAN SOULES: If we can get it
that way, that's best. If not, we may need sone
help on this edit.

MR, LOW: Luke, maybe Bill can go
through., There might be & few other words that's
the same thing. Maybe after he's had a chance to .
review he'll see some other words that we changed,
and may be others, and he can =-- perhaps if he'll
give a list 0of the words =«

JUSTICE WALLACE: Are there rules on
West law? Does anybody know for sure?

MR, LOW: I don't know, dJudge.

MR, REASONER:; Yeah, that would sure
solve it, wouldn't it?

PROFESSOR DORSANEO: I'm sure we can
prevail on West Publishing Company, though, to
provide the Supreme Court with the -=

JUSTICE WALLACE: We'll just tell then

we won't give them any more material i1f they don't
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do it.
PROFESSOR EBEDGAR:; That concludes our
subcommittee repoxt.
CHAIRMAN SOULES: Hadley, that's a «=~
Hadley and Franklin and all the people ~=- mavﬁ& o
the people that worked on this, we are much
indebted to you, and we really appreciate the, now
over one year, o0y approximately & year's effort
that you gave this, And I express that from the
Chair, and I know that other members share that.
Thank you very much for dedicating yourselves
to this effort to revise the charge rules to try
to bring them with the current practice. Huch
obliged. I know the Supreme Court will be as
equally as appreciative.
Okays, That brings us -~ Harry, you want to
give us youxr report next? It follows in pages -~
MR, TINDALL: Okay.
CHAIRMAN SOULES: ~-~-~ gtarting on Page
156,
MR, TINDALL: Okay. Let me just tell
you what this first one is ~~ and this is not a
proposal, it’'s just a drafting suggestion. It
follows frxom ~- let me see if the letter is here

that triggered this., ¥Yes, if you will turn to 164
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a minute.

The letter was initiated on ~-~ or the
drafting was initiated on response £rom Richaud
RKelsey. K@lgay wrote about one matter that Rule
200 -~ which is not addressed in my subcoummittee,
but dealt with Rule 324 ~- which was that it
appears that we have, in reality, reinstituted the
motion for new trial practice because now, as we
amended the rules -~ I believe it was in "84 ~-
matters dealing with factual insufficiency o0f the
evidence against the greater weilght and
overwhelming preponderance of the evidence,
excessiveness of damages, and incurable jury
argument, all of those matters are now reguired as
a motion for new trial. And so we really haven't
slaved~off the new trial practice. &And this guy
points out that anyone worth his salt would
include those in a motion for new trial.

So I went back, and after talking with Rusty
-~ where is Rusty? He was of the opinion, you
know, if there is really grievous error in the
trial it ought to be contained in a motion for new
trial. So I just went back and redrafted 324 to
reinstitute the new trial practice.

Now, I wasn't on the committae, I believe 1t
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was slayed in '77; was it not? It®s been about
nine vears we got rid of the new trial practice.
and I just, you know, redrafted it so we would go
back to a8 new trial practice.

Where is Rusty? I would like Rusty to come
in here because he's the one ~~ if you can grab
him -~ he's the one that is very persuasive on why
we ought to go back to the ==

CHAIRMAN SOULES: ¥You know, the
subcommittee chairmen on various subcommittees of
this advisozry committee are asked to draft rules
for us to consider, whether or not they are going
to recommend them, so that we have got something
concrete here to look at and to work on. This
rule was submitted to the -~ o0r the reguest was
submitted to the Committee on Administration of
Justice in September o0f 1985. And the Committee
on Administration of Justice recommended that the
current practice not be changed, In other words,
that this rule not -~ that this proposal not be
adopted. But when it comes here, in order to get
it in form where we can consider it, each of the
subcommittee chairmen redraft these. That®s what
Barry has done, and Rusty is here to speak to it.

Sam, you got your hand up?
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MR, S?&RKS (Bl Paso): I was just
going to ask a question because I remember when we
went through and changed it, however maﬁy years
ago, the purpose was Lo try to get a case into the
appellate system more rapidly than we were doing
it. That was the overall purpose,

I'm just wondering -+~ my experience has been
it hasn't changed the time at all, and I was
wondering about everybody else’s experience. But
I remenber the overriding purpose of the people
that worked on the =-- this elimination 0f motion
for new trial to be a prereguisite in cexrtain
cases 0r certain circumstances, that was the real
purpose., But I -« I've not seen it.

MR, TINDALL: I don't think it's
gliminated in family practice. Even in nonijuxy
cases, motions for new trial are filed, and it not
only sharpens your argument, you begin to £igure
cut what the other side is going to say. I'd like
to hear from Rusty because he’s the one that
persuaded me to write this rule.,

CHAIRMAN SOULES: Rusty, we're looking
at Page 156, Rule 324. What's your discussion on
thaty, piease, s5ir?

MR, MCHMAINS: All 1I°d -~ I think Harry
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and I talked at either the last meeting oxr the
meeting before last about this ~~ there was sone
discussion about it. The guestion is whether you
retuzn to the philosophy that we held forx
essentially 30 years ~~ 35 years probably -~ and
then by statute prior to that =« that the trial
judge ought to get a look at what the complaints
are against his conduct at the trial before you
take him up on appeal and try to reverse it, to
give him a last shot.

And the thesis being, he's got several
opportunities, obviously, to correct the error in
terms of granting a new trial, if he committed an
@xxot during the course of the triasl, and
probably, that he is in a better position than
anybody else to know how hermful or not that it
Was .

The elimination of the motion for new trial
practice largely created, what I personally had
predicted at the time, was & backlog in the courts
of appeals and the Supreme Court by allowing,
basically., people to go back and flyspeck the
records after the case is tried, and even after a
motion for new triel. ¥ou got a long period of

time in which the appellant has an opportunity to
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go back, flyspeck the record and assign 3753 oxr 400
errors, as you probably are aware in the Texaco
case, that undoubtedly would not have been
perceived to be important by the person -~ by the
losing litigant at the time that he left the
courthouse with the verdict against him. He
knows, pretty much, why it is he lost and what it
is he neseds to complain about. But, it allows him
an opportunity and it's, basieall?w an anti-jury
verdict bias of the new rule to go back and allow
a second guess under the current practice of every
ruling that the trial judge conceivably made -~ a
lot of times which there weren't even rulings.
But they'll go ahead and argue that it was kind
of, sort of a xuling.

Any time anybody makes an objection, you justi
go catalog it. It has had the eifect -~ and I
think Judge Wallace will probably configrm -- of
lengthening briefs. It bas lengthened time for
submigsiong in the o¢f courts of appeals, and it
has proliferated the writing of opiﬁians on a
bunch of immaterial crap that is contained in the
briefs. I'm not sure that it has increased the
number ©of reversals, but it has delayed and bogged

down the process, in my judgment.
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And the guestion is whether you return to the

motion for new trial pragtice of before where you
don't have to deal with a lot of things that the
people, when they lost a lawsuit and then within a
month thereafter -~ o0r however long you want to
have to amend the motion £for new trial -~ were not
able to figure out that it was harmful as to
particular rulings. And that'’s --

MR. JONES: Might I idinguire, is this a
matter of history or ==

CHAIRMAN SOQULES:; Speak up, Franklin,
I can't hear you, please, sizai

MR, JOWES: I was just interested in
what rationale prompted the abandonment?

MR, MCMAINS: The rationale was the ==«
Franklin, I think, actually was generated by Judge
Pope in 1976. Judge Pope was antagonistic to the
motion £or new trial practice just because of the
number of times that he would read in the sheets
that the Court of Appeals used it as an out to say

they raised this point, but it wasn't raising a

‘motion for new trial and isn't presented anywhere

else by a motion for Judgment N.0.V. or whatever.

S50 it is waived.

CHAIRMAYN SOULES: Well, it went out at
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the sanme time the notice of appeal went out,
whenevexy they =~ they said they simplified the
appellate process, tried to eliminate traps that
could be eliminated and then rewrote the time
periodse, and had a complete overhaul of the
appellate rules that took place in about that
time ==

MR, MCHAING: 1876,

CHAIRMAN SOULES; =~ deleted the
motions £for new trial, almost altogethey -~ if not
altogether. And since that time, the court -=-

MR. TINDALL: They came back in 1884
and added all these post-verdict motions.

CHAIRMAN SOULES;: -~ and added the
post-~verdlict matters where there needed to be some
kind of hearing =~- or might need to be some kind
of hearing because it couldn’t be & record,
really, without a motion for new trial. S0 those
got back in.

MR, MCMAINS: Well, this rxule has been
tinkered with on a number of occasionsg «=-

CHAIRMAN BOULES:s Yes.

MR. MCHMAINS: 8ince *76, virtually
gvery two years. We've been operating under a new

or different motion for new trial practice on the
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average of every two to three years because things
keep happening.

CHAIRMAN SOULES: Bill ?oxsan@aw

PROFESSOR DORSBANEO: Going back to the
old sup-~waiver rules, what this rxeally means is if
somebody got a ruling during the course of the
trial that was wrong, and that would be a basis
for reversal of the judgment because it probably
caused the rendition of an improper verdict, if
they didn't get that in their motion for new trial
and put it in there, that they'wve lost that case.
And I think == I think that it ie not fair on
lawyers to reguire them to flyspeck the case
within the motion £or new trial time period upon
pain of waiving a8 complaint that they should be
allowed to make. We're not sneaking up on any
trial judges. The judge has already ruled, why
should that assignment of error have to be
assigned in the trial court? Why isn’'t it good
gnough to assign it in the appellate brief?

From an appellate specialist $tand@0int, the
complaint that I would have about that is that I
would like to know sconer, all right? I would
like to know what the assignments of error are

sooner. But the practical reality of reinstating
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i the old practice is that a ilot 0f lawyvers are

2 gaimg}to waive legltimate complaints, and that

3 would probably be a good thing £or me, but I don't

4 think it*s a good thing for the administration of

5 justice.

6 CHAIRMAN BOULES: Harry Reasoner.

q MR, REABONER; My concexn is I don't

& think you®ll have that much actual wailver,

9 although there may be some cases, particularly
10 lawyers who don't have a daily transcript, or are
11 not going to be able to look at & transcript
12 before they are forced to f£ile a motion for new
13 trial. T think they may be at a serious
14 disadvantage.
15 But isn't what you are really going to wind
16 up with, Rusty, is lengthy boiler plate motions
17 for new trial where a person feels obligated to
18 put in 300 points £for everything he can dream up
1¢ in his motion £or new trial? And it really is
20 just another hypertechnical trap £or the unwary.
21 I mean, it never is in the interest of justice to
22 regquire this assignment, to think that a trial
23 judge really might do something about it, or could
24 do something about it, a&are going to be called to
25 his attention without using this as just one more

512~474~-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE



10

il

12

13

14

15

ieé

17

18

20

21

22
23
24

25

74
snarxe f£or the unwary.s

CHAIRMAN BOULES: Hadliey Bdgar, and
then David,

PROFESSOR EDGAR: Let me just second
what Harry and Bill have said. The purpose of
modernizing ocur appellate rules was to keep it
from being a trap for the unwary, and this was all
part ¢of the ~- this was simply a part of the whole
in order to accomplish this, And once the trial
couxrt has had an opportunity to rule on a matter,
then why should it be subject to further trial
court vreview as a predicate for appellate
complaint?

The matters which are now listed in Rule 324,
i€ you will look at them, are only matters upon
which the trial court has not yet had an
opportunity to rule. &nd as to those matters, the
trial court should not be ambushed. The trial
court should have an opportunity to review these
matters before it is subjected to appeilate
review, and that's why they are there.

But as to other matters, it seems to me that
in keeping with the liberalized appellate practice
and we -~- peally, the appellate practice today is

really probably far more technical than we evex
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intended it to be. I mean, wailver is still just
rampant in this area, far more than it is at the
ftrial level at times. And I'm really against
doing anything that compounds the
hyvpertechnicality of the appeal. 8So I'm opposed
£0 the motion.

CHAIRMAN SOULES: David Beck.

MR. BECK; I'm opposed to the motion,
too. I must say that I'm a great believer in
setting up pitfalls in the rules, but I think this
would represent such a fundamental change in
philosophy that I just don’t think this committee
ocught to go on record as f£lip-flopping back and
forth on such a fundamental change. This was
debated for years before we made this change, and
I think we ought to stick with it.

CHAIRMAN SOULES; Okay. What's the
recommendation of the Committee?

MR, TINDALL:; I move that we vote it
downe

CHAIRNAN SOULES; HMove to be voted
down. Is there & second?

MR, LOW: I seconds

CHAIRMAN SOULES:; Okay. Those in

favor, show hands. Opposed? That's unanimously
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rejected,

MR, TINDALL: One other report on oug
subcommittee, Luke, is -~ I think it's got a good
point. I'm not sure of the answer. Turn to Page
159, I am not experienced in wmotions for new
trial f£following judgments rendered on citations by
publication. If there is someone else here that's
got more experience in that area, please let me
know. The problem is that I didn't know this was
even in the law until I read this Gilbert versus
Lobley case that he cited, and it's a writ he
refused outrights.

When you f£ile a motion for new trial as a
defendant in a citation by publication case, you
have to serxve the opposing party, you can't just
give notice to the counsel 0f record. The problem
is that under our rules -~ let's say, the judgment
was on January the l1lst of 1985. When you £ile it
here on September the lst, 1986, that motion is
deemed to have been £iled on the 30th day
£ollowing judgment, for appellate purposes. The
problem is yvou then got to have service on the
adverse party and have a hearing by the court
within the 75th day. Well, there is no way if

it's deemed to have been filed on the 30th day
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following the day of judgment, even though you
£iled in September, the judge has only got until
October the 15th to hear it., How do you get them
served in time to have a hearing? Does everyone
understand the calculating problems?

Well, there's two ways you can deal with it.
One I drafted iss ¥You can serve the adverse party
under Rule 21la, that would be one suggestion; or
another suggestion would be, that it would be
before sexvice of completion on the last party
adversely interested in such judgment.

PROFESSO0OR DORSBANEOQ: Harry, I'm not ==~
I'm not following ~- I don't understand what the
problem is exactly. I understand it's in this
Paragraph ®"d®; am I right?

MR, TINDALL: That's right.

PROFESSOR DORSANEO: Would you explain
it to me again. I remember when this was added =~
when Judge Gittard recommended that it be added,
and I didn't exactly follow it then, and kind of
took what he did on faith -- good person to follow
on that basis ordinarily. But what is the problem
with that?

MR. TINDALL: The problem is one of

calculation. The judge loses jurisdiction on the
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75¢th day following the date of Jjudgument, okay?
I£, in a citation by publication, when you go
under Rule 32%i, like Dan ~=- you see, if the
motion is f£iled more than 30 days after the
judgment, all of the period of time specified in
Rule 308 shall be computed as if the judgment were
signed 30 days before the date of the £iling of
the motion.

PROFESSOR DORSANEO; Okay. Let's
stops Bo if you take the date the motion was
£filed and you just pretend the judgment was signed
30 days before.

MR, TINDALL: That's right. And then
you've got to get service on the adverse party.
Conceivably, if you've got service the very day
vou filed it, he would have the right to have an
answer on the next Monday follawiné 20 days.
¥You've got a maximum of 45 days in which to get
him served and have a hearing on the motion fox
new trial.

PROFESSOR DORBANEO:; That's what I
don't see.

PROFESSOR EDGAR: Where does that 45
-= where does that period come from? What part of

the rule, Harry?
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MR, TINDALL: Well, the judge loses
jurisdiction of the judgment after 75 days. And
for a motion for a new trial following citation by
publication judgment, you've &izé&&y lost 30 days
when you file it.

PROFESSOR EDGAR:; Where did you get
the 75~day period? What rule is that?

MR, TINDALL: Isn®t that 3247

MR, HMCHMAINS; It's 32%b.

MR. TINDALL: 32%b .

PROFESSOR EDGAR: Well, the 329%b
doesn't talk about motions for new trial £following
citation by publication, does it? That's for a
motion to modify corrected reform of the judgment.

MR, MCHAINS:; Hadley, the way the
computation works and the reason for the "d"
portion of the rule, is because oif the allowance
of up to two yeaxys, I guess it is, in this rule
when you have served somebody by publication to
£ile a motion for new trial.

Since all of our periods ran from the
judgment, and none run from the motion of new
trial, he had to go back and f£ix it. So what he
did was treat the motion £0r new trial when it is

£iled within the two years as if it is f£iled on
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the 30th day after judgment.
PROFESSOR DORSANEO: I see, nows On
the last day that it could be f£iled, if it was a
regular motion foxr a new trial.
MR, MCHAINS:; That's right. And so

that then that all of your periods -- you treat

“the judgment as if it was entered 30 days priox to

the date of the motion for new trial, which means
that you have lost that 30-day period in the
plenary jurisdiction of the trial court. 8o
youfre left with 75 days. Their complaint, I
gather, is they've got only 75 days to couplete
their segvice and get a hearing.

PROFESSOR DORSANEO:; Yeah, that's not
right.

MR, MCHMAINS: I think you can correct
that, in all probability., in terms of at least
giving another 30 days if you treat the judgment
as signed on the date that the motion for new
trial is £iled.

PROFESSOR DORBANED: But'is 30 days
going to be enough in this situation?

MR, MOCHMAINS: I domn't knows

PROFESSOR DORBANEO: It would seem to

me this would be a situation where there may be
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gsome problems getting service of citation
acconplished.

MR. TINDALL: Well, that's the
problem, then, and one alternative would be -« oxg
alternatively, the motion for new trial may be
served upon the adverse party or his attorney
under Rule 2la. Of course, that's a problem of
whether you're still around -~ you know, you may
have closed your law office or don't want to
represent the client.

PROFESSUOR DORSANED: I don't like
serving ==

MR, TINDALL:; I mean, that's an
eternal -=-

MR, WELLS: You may not know who his-
attorney is.

MR, TINDALL; Well, that's an eternal
problem. Presumably. you know, there would be
something in the court's record to indicate who
the judgment holder or attorney was at the time.

PROFESSOR DORSANEO: I like the second
alternative <~ I mean, the *d.¥ Changing %4*®
seems to avoid the problem of figuring out who
this attorney is. I guess we could tell them,

"Put your name in there, Harry." and then we'd
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know who we could sexve in all these cases.

MR, TINDALL: Sure. Well, before the
completion of service -~ let's see. Then it would
be -~ or we could do it «~ we could deem that the
motion for new trisl is £iled on the date ~- o0x
the judgment is deemed to have been signed on the
day the motion for new trial was filed and that
would give them 75 days, i1f we went that approach,
rather than 45 days, which is the impossible
burden now. That might be a ==«

MR, MCMAINS: HNow, Bill, the only
problem with the amendment of "d® &s it is, is the
party == the last party adversely interested ==

MR, TIMNDALL: It coulid be forever.

MR, MCMAINSy I mean, I ~- yvou know,
if you've got -~ a lot of this, of course, is in
land litigation and yvou may be ~- it may be that
you've looking f£or & long -~ some ©0f those parties
vyou may have been looking for a long time, ox
their heirs.

MR. TINDALL:; We could change ®"d™ then
to say, “If the motion is filed more than 30 days
after the judgment was signed, all of the periods
of time specified in Rule 308a(7) shall be

computed as if the judgment were signed.® And

512-474~-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

15

16

17

18

18

20

21

22
23
24

25

83
strike 30 days and put, "on the date of £iling the
motion.® Is there anything wrong with that?

PROFESSOR DORSBANEOQO;: I just like the
whole idea of treating this as a motion, thinking
-~ giving it a timetable like an ocrdinaxy motion
for new trial. I think what we have here is we
have, in effect, & new lawsuit. That's why
somebody == there wasn't a lawsuit -~ I mean, it's
the same -~ the motion £o0r new trial is the
vehicle for wirtually automatically getting & new
trial for setting aside the judgment, because this
contemplates that there will be -~ somebody will
show entitiement that they didn't know about the
~«~ that they were cited by publication, that they
didn't know about the judgment within & two-year
period, and now they’re coming back and satisfying
a fairly minimal burden. And what happens is
you're going to have the trial. I think this ®a"®
is a bad idea to begin with.

MR, MCHMAINS: Well, now, I =-- it's not
a bill of review procedure. ¥You don’t have a
trial.

PROFESSOR DORSANEO: It used to be
called a Statutory Bill of Review -~ and that's

not good to call it that -~ and it's a lot closer

512-474~5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

L5

16

17

18

19

20

21

22
23
24

25

84
to a bill of review o0f procedure than it is to an
ordinary motion for new trial.

MR, MCMAINS: Well, at any rate, uny
real -- now that he has mentioned it, Bill, though
one of the things that is of significance is that
the effect of this Rule, teoo, is to deny you an
ability to amend the motion because, under our
current rule, vou've got 30 days in which to file
or amend. S¢ if you file the motion £or new trial
and you've left something out, since the current
rule deems that as having been £iled the 30th day.,
you don't get a chance to amend it again.

50 it == I mean, you know, it actually has
two vices. In addition to cutting out the 30
days, it also means that you better take your best
shot or you don't have any opportunity to amend.
Bnd the other side can come in and say, "Well, you
forgot to allege ¥ and ~-*

MR, TINDALL: Isn't the real world
that if you have a citation by publication and
motion for new trial, they are almost always
granted? I mean, I never had one. It's just one
cf those things.

PROFESSOR DORSANEO:; I had one about

two years ago and I had some trouble explaining
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the standard for granting it to the trial judge.

MR, TINDALL: But it was granted.
Judge Tunks, you've been around, am I not ==

JUDGE TUNES: I don't know anything in
the world about citation by publication and the
acts of following that.

MR. REASBONER: Well, you know, the
rulie says "good cause.® I think you would have to
show something. You'd have to make some showing
that you had some basis for =-

MR, TINDALL: If I was in EBurope?

MR, REASONZR: Well, no, I don't think
mere absenc¢e -~ I think you would have to nake
some showing you had some basis for hoping to
prevail if you got a new trial.

PROFESSCR DORSBANEC: Well, the case
has defined Ygood cause® in & very generous way.

MR, TINDALL: I didn't know about the
lawsuit. I had no personal knowledge. That's
almost enough, isn't it?

MR. REASONER: I don’t think that's
sufficient.

PROFESSOR DORSANEO: Well, if you read
the cases to see that that's what 1t says is

sufficient ==
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MR, REASONER: You've now taken a
strongey position as we've gotten into this
discussion.

MR. TINDALL:; What is wrong with
changing 1t to say., "that will be computed as if
the judgment were signed on the day of the £iling
of the motion®?

PROFESSOR EDGAR:; "Of a timely motion®
-= %the day of filing a timely wmotion."®

MR, TINDALL:; Well, sure. I think you
are always working within the ~- o0f a timely
motion. That =-

PROFESSOR EDGAR: That at least gives
him 30 more days. That may not be =~

MR, TINDALL; That gives him 75 days
in which to get his service and have a hearing.

MR. RAGLAND: Would it be simplexr just
to say he's got 75 davs, rather than trying to
incorporate the timetables set up with ancther
rule somewhere? This is a different breed of cat,
it appears to me.

MR, TINDALL: Well, ostensibly there
would be -« you kick in, Ton, to the appellate
tables, I think they are trying to make them as

congistent as possible. It's like the old nunc
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PEO Lung ==

MR, RAGLAND; Well, I understand that,
but wouldn®t it be simpler just to say you‘ve got
75 daye to get your business tended to and to go
on about your business?

MR, TINDALL: Well, that's what it is
when you say, %shall be computed as if the
judgment were signed on the date of £iling the
timely motion.”

PROFESSOR DORSANEO: I think somebody
ought to go back and rewrite "d® to explain to a
lawyer who i1s reading it what the timetable is
when this proceduxre is being followed. &nd this
cross~yeferencing to other things i, I think,
frankly, keeping the timetable a bit of a secret
from most of the people. And that's -~=

MR, TINDALL: Well, what are you
saying to me?

PROFESSOR DORBANEQ: Well, what I'm
gsaving is that this is a different breed of cat.
And the last change that brought it into the fold,
brought it into the fold in a confusing kind of
way. and if this breed of cat reguired somebody
~=~ the defendant's previous -~ the judgment -~ the

creditors~to~be, or whoevex they are, whether
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1 they're creditors o not -~ the judgment winners.
2 the judgment heolders -~ to be served by citation
3 in contemplation of maybe one preliminary hearing
4 on good cause or maybe one new trial that
5 incorporates the elements under the rule, and the
6 new =~ the trial on the merits which -~ I think,
7 the cases say you can do it either way -- that
8 there ought not to be this short ~- maybe there
2 cught not to be this short time span within which
10 the court has to act.
11 And it's a different kind of thing when
i2 somebody has been cited by publication and there
13 is & judgment. There really hasn't been a trial,
14 and what we are trying to do now, here, is to have
15 a ﬁziai, The showing is, as I read the cases,
16 fairly minimal if you were cited by publication.
17 And imposing this ~- this timetable on the matte:x
18 that is applicabie to an ordinary motion f£or new
19 trial may not be a good idea. It's really,
20 clearly bad in the respect you point out that it
21‘ / may be bad as a general proposition to have that
22 timetable. And I'd like to see somebody study ==
zé think about that. ¥ou know, how much time should
24 someboedy have to serve, how much time should they
25 -« § mean, should there be any clock running at

i

512*474"542? SHPRE&E COURT REPORTERS PRISCILLA JUDGE



i0

11

12

13

14

15

16

17

18

19

20

21

22
23
24

25

89

all on sexving citation for this motion for new
trial? How much time should they have to have a
hearing? Sheould there be any clock running at all
before there is an order signed granting or
denying this new trial?

MR, TINDALL: Right now, they've got
45 days. And if we change it to the date the
judgment is deemed to have been signed on the day
you f£ile it, that would give them an additional 30
days to get their act together and try to get
relief. That doesn't seem revolutionary to me.

CHAIRMAN SOULES: Let me suggest this:
I understand some of Bill's concerns. I'm not
sure we can solve all of those andéd patch up the
problem thaet's been raised here, Harry, but if «-

MR, TINDALL:; Bexar County Legal Aid
is who wrote the ==

CHAIRMAN SOULES: Suppose we say
this: We stop there at the word "signed,” and in
order to try to reveal and not keep secret the
time periocds, add %80 it shall be computed as if
the judgment were signed and the time periods in
Rule 329%b begin to run on the date of £iling the
timely motion.® So that we key them back to the

time periods in 32%b, we just don't leave it fox
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them to try to conclude what it means as i£ the
judgment were signed. We go ahead and say, "and
the time periods begin to run."®

MR. WELLS: Does this apply in family
law matters?

PROFESSOR DORSANEO:; That's where it
comes up. It's the case I had, a family law case,
where somebody’s parental rights were terminated
when they were cited by publication, and they
cught not to have a 10,000-mnile~an~hour track they
have to run.

MR, WELLS: But there are some family
interests that have developed within that two-year
period, ought they to be able to drag things along
£or how long? The contestant -~ the husband comes
back after a year and ten months. Isn't there
some interest in having a prompt determination?

PROFESSOR EBDGAR: Well, I don't think
Bill is perbhaps saying that ~-- that there
shouidn®t be a prompt determination. It's just
how prompt it should be, and whether he should be
placed on & fast track up or out; isn’t that your
concern, Bill?

PROFESSBOR DORSBANEO: Right. I£f T have

£ numbexr of days to serve somebody or time is up
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i -~ duzisdictionally up ~- I have X number of days
2 to convince the trial judge to set this for
3 hearing., My opponent knows that and they may have
4 a @ifferent attitude about when the hearing ocught
5 to be -- probably never. I just don't like
6 inposing these -~ what seem to me to be artificial
7 deadlines borrowed £f£rom another subject area,
8 merely because it's called a wmotion for new trial
9 when it is a different breed of cat.
10 MR. TINDALL: Luke, I have some
11 reservation. I don't -- I haven't followed
12 through =~ you've got 32%b, which is an entirely
13 different creature from 329 =-- I mean, 329 is an
14 entirely different creature frxom 328%b. It secens
15 like the rules are structured that the motions
16 ‘ following citation by publication are to be
17 handled separately. I don't know what the effect
18 is of kicking thew back over to all those things
19 that we have about plenary authority., to correct
20 and modify, and, you know, just on and on and on.
21 Bo we want to vest a court with that or do we
22 really vest @ court only with granting a new
23 trial? I'm not sure what those cases hold. I
24 haven't gotten into it.
25 CHAIRMAWN SOULES: Harry Reasoner.
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MR. REASONER: Well, you know, if I
could ask Harry, I'm having trouble reading
306a(7). As I read it, it says that, "With
respect to motion for new trial f£iled more than 30
days after judgment is signed pursuant to Rule 328
when process has been seyxved by publication, the
periods provided by Paragraph 1 shall be computed
as if the judgment were signed on the date o0f the
£iling of the motion." Isn't that in conflict
with the =~

PROFESSOR DORSANEO;: Was that just
amended, Harry?

MR. REASCONER: Yeah.

PROFESSOR DORSANEO: Yeah, that was
changed both there and in the appellate rules forx
another reason. 8o you'lve pointed out anothex
problen.

MR. REASBONER; Yeah, so, I mean, at
least 1f I'm understanding it, it's in conflict
with the existing language. S0, at & minimum, wve
ought to conform it to -

PROESSOR DOREANEO:; Why don't we
conform it and that will be -~ do basically what.
you want to do, Luke, I think, and save the bigger

problem f£or another meeting.
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MR, TINDALL: Just make the motion as
deemed to have been -- the judgment is deemed to
have been signed on the day vou filed it, Isgsn't
that really what that says, Haixy, anyway?

MR, REASOMNER: That's what Paragraph 7
of 306a -~ that's the way I read it now.

MR, TINDALL: ¥Yes.

PROFPESSCR DORSANEQG: Is there a motion
on the f£loor, Mr. Chairman?

CHAIRMAN SOULES: Why doesn't somebody
restate it before we «-

MR, TINDALL: Well, I wouid nove we
change 32%d, like Dan, to say, "shall be computed
as if the judgment,” and try to get the language
exactly ==

CHAIRMAN SOULES: Read the whole thing
50 I can ==~

MR. TINDALL: All right. 3291 would
read, "If the motion is filed more than 30 days
after the judgment was signed, all periocde o¢f time
specified in Rule 306a(7) shall be computed as if
the judgment were signed on the date of f£iling the
motion.”

PROFESSOR EDGAR; Harxry, why don't we

just simply say, "that all periods of time shall
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be computed as specified in Rule 306a{7).,% because
that's what 306a(7) saysi: Because, as amended,
306a(7) says, "that it shall be compuited as if the
gudgmemt were signed on the date 0f the f£iling of
motion."”

MR, TINDALL: Well, what if we just
deleted ¥"d,% then?

PROFESSOR DORBAWED:; Well, then,
nobody will know 4if ==

PROFESSOR EDGAR: Then nobody will
know when it ~~ you need to refer back, I think,
to the time periocd in 306a(7). But, you see, it's
in looking at Rule 3283 -~ it is that part of that
provision after 7 ~- paren 7 -~ that creates the
ambiguity.

MR, TINDALL: All right. That's
acceptable.

JUDGE THOMAS: So how is it going to
read, Hadley?

PROFESSOR EDGAR:; Well, I would just
say, "If the motion is £iled more than 30 days
after the judgment is signed, all periods of time
shall be computed as specified in Rule 306a(7).°"
Wouldn't thet do it?

MR, TINDALL: Yes.
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PROFESSOR EDGAR: Now, I'm just
asking ==

MR, TINDALL: Well ==

CHAIRMAY SOULES: 1Is that your motion?

PROFVESSOR EDGAR; Yes.

MR. TINDALL: I711 second that.

PROFESSOR EDGAR: I'm asking if that
will do it.

MR, TIWNDALL: I think that cures it.
Now, we need to go back to the changes ==~

MR. REASONER: Let me ask one
guestion. Hadley, did you say the way it reads
now is that "all the periods of time specified?® -«

PROFESSOR ESG&R& Ho, I said, "all the
periods of time shall be conmputed as specified in
Rule 306a(7)."

MR. REASONER; Okay. My guestion,
then, is: What is the referent of all the periods
of time? I mean, are we talking about periods of
time not provided for in Rule 306a? I mean, are
there additional periods of time you are
purporting to govern?

PROFESSBOR EDGAR: Yeah, I see what you
mean.

MR, RAGLAND: It looks like to me that
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Paragraph 7 of 306a relates only to the motions
filed under 329%. I don't know how you can be
confused 1f you keep one to the other.

MR. REASONER:; Well, there would -
vou know, I guess you could make an argument that
there are other relevant time periods governed by
other rules and ==

MR, RAGLAND:; But Paragraph 7 relates
only to those motions filed under 329.

MR. REASOWER: I agree. A&nd the way
the rule is presently drafted, it makes clear you
are limiting it to those periods of time governed
by 306a. It just seems to me that you ought to
leave it that wayv.

MR. TENEALL@ Well, Harry, how would
you do 3291, then, 1if it's not like Hadley
suggested?

PROFESSOR EDGAR; Well, Lo remove any
problem, you could just simply repeat here in 3254
where it says, "shall be computed as if the
judgment were signed on the date of ﬁiling the
motion.® Which is a repeat from 306a(7), which is
what I was trying to eliminate., But i1f that's
some problem with that, well, just repeat it.

KR, RAGLAND; Of course, then if you
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-~ if the court at some later date amends 3086a(7).
well, then, vou've got to go back and amend 329.
I don't know whether it would be a big problem,
but it looks like it is just keyed right into
Paragraph 7, and vou ought to just leave it like
that.

PROFEBSOR EDGAR: That's what --

CHAIRMAN BOULES:; Harry, 1f we took
the words out "all of the" and just said, "periods
0f time shall be computed as specified in Rule
306a(7).," would that help your concern?

MR, TINDALL: I think so0.

CHAIRMAN SOULES: Earrvry Reasoner. If
we took out "all the periods,® and just said
"periods of time shall be computed as specified in
Rule 306a(7)%"? If there's some other period of
time, I guess ==

MR. REASONER: Well, suppose you just
-« let me just ask Hadley a thing about this. If
you said, "If the motion ig filed morxe than 30
days after the judgment was signed, Rule 306a(7)
will govern®?

MR, TIMNDALL: It's veally -~ if you
really read 329 in its entirety, "d® is not really

very germane to anyvthing else contained in that
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rule. HNothing else in there really has anything

else to do with the appellate timetables except
d."® It's really inappropriate there. It ought
to just be completely covered undex 306a. The
guestion is; Do we want to lead the practitioner
from 329% back to 306a?

PROFESSOR EBEDGAR:; Well, I would think
that's what the scriptors originally intended
because then wyou look at that, then you have to
look at Rule 306a(l), and then you have to look at
Rule 32%b. And that's how you ultimately get to
your 75~day max. &And that's what Bill was -~ I
mean, that's the mental route that the
practitioner has to take to do this. And that's
why Bill was suggesting that what we should do is,
perhaps, set up an independent timetable, set out
in Rule 32%b, to keep the lawye:r f£rom having to go
through those mental gymnastics. But I think for
the time being if we could, in some way, just
refer him to the time period in 306a, regavdless
¢f how we would do it that would be adeyuate.

HR. TIWDALL: Well, without trying to
build a clock here, couldnt we just say. Luke,
going back and changing "d® only ever so slightly

s0 we don't know what all the periods of time and
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211l that gets him ~~ just say, "specified in Rule
306a shall be computed as if the judgment were
signed on the date the motion is filed.” It’'s a
repeat of 306a(7?).

PROFESS0R EDGAR: Yeah, that's vight.
That'®s fine.

CHAIRMAN SOQULES8: Okay. One last
suggestion «~- does anyone else have a suggestion?
I've got one last thought on it.-

What if we say =~ I believe this is more or
less what Harry Reasoner was suggesting, t00 ==
"If the motion is f£iied more than 30 days after
the judgment was signed, the time period shall be
computed pursuant to Rule 306a.* Because all
we're trying to do is get them back to 306a.
That®s the whole purpose of this now, isn't it¢?
That's all that's left of the purpose of *&" down.

MR, TINDALL:; Well, I would put
306a({7) You'lve got ==

CHAIRMAN SOULES: 306a(7), okay. "The
time period shall be computed pursuant to Rule
306a(7)."

MR, TINDALL: Period.

CHAIRMAN SCOULES: Period.

MR, TINDALL: I 80 move,
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CHAIRMAN SOULES: Second? Is there a
second to that?

JUDGE THOMAS: Second.

CHAIRMAN SOULES: Who was that =~
seconded by Judge Thowmas?

JUQQE THOMAS:; Yes.

J PROFESSOR EDGAR: Egactly how is that
going to work?

CHAIRMAN SOULES: "If the motion is
filed morxe than 30 days after the judgment was
signed, the time period shall be computed pursuant
to Rule 306a(7)."

PROFESSOR EDGAR: *Time periodsg ==

CEAIRMAN BSOULES: Yes, sic.

PROFESSOR EDGAR: ¥ew shall be
computed ~-% as what?

CHAIRUMAW SOULES #mw shall be
computed pursuant to Rule 306a(7).°

Any further discussion? In favor, show by
hands? Opposed, like sign. That’s unanimous.

Are we going to permit the service to be made
on counsel of record pursuant to 2la?

MR, TINDALL:; I wouldn't recommend
that.

CHAIRMAN SOULES: ¥You don't recommend
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that.

MR, TINDALL: No, because the problenms
are =- we all know you get the judgment f£or the
client, the client has lost, you and the client
have had & falling out -~ there could be & miillion
other reasons why service on the attorney would be
inappropriate up to two years after the judgment.

PROFESSOR EDGAR: I guess what your
alternative -~ if you couldn®t £ind the ocriginal
plaintiff, yvou couid go out and get citation by
publication, wouldn't you?

MR. TINDALL: I guess.

PROFESSOR EDGAR: In the family area,
Harcry, I can gee this as a real problem,

MR, TINDALL: I've not seen it come up
in my practice, and I've been doing family law
work for 11 years. Although when you are sitting
in the court waiting for your case to be heard,
there are scores of default divorces rendered on
citation. I thought it was more in land
litigation where they can't find th@‘recoxd title
holder, and there's & spat over ==

CHAIRMAW SOULES: Judge Thomas.

JUDGE THOMAS: I agree with Hadley and

Harry, and I do see it. And particularly in
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family law, I think that service upon the attorney
would be unfair to the attorney and would not do
what we're trying to do. That would just scare
the blank out of ne.

CHAIRMAN SOULES: Is there any mnmotion,
then, that 2la service be permitted?

MR. TINDALL: I move tnat we not
accept that.

MR, BPARKS (ElL Paso): I second.

CHAIRMAN SOULES: HMoved and seconded
that that be rejected. In favor, show by hands.
Opposed? That's unanimously rejected.

MR, RAGLAND: That means you don't
serve the attorney; is that right?

CHAIRMAN SOULES:; That's right.

MR, TINDALL: That's right. The
practice is as usual.

MR, RAGLAND: I don't want to be
forced into £iling an answer.

MR, TINDALL: Although I'm sure -~ how
many of you knew that you had to serve the
attorney? I mean, that was a revelation to me. I
mean, you had to serve the party with citation on
a motion for new triad, that's sort of an arcane

area of the law,
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Luke, let me nove on «-

CHAIRMAN SOULES: Yes, 8ir.

MR, TIMNDALL: Our committee is chaxged
with Rule 315 to 331 and those have been the only
two problems that have been addressed to our
subcommittee in the iast two years =~ that is, the
new trial issue and then the issue that was raised
on 328%.

I took the liberty of looking at «ll these
other rules ~- and I don't want to spend a lot of
our time on it -~ but if the committee could soxrt
of give me some thought, I will pursue it £or ou:z
next called meeting. That deals with the issues
of remittitur and correction. Rules 313 through
319 -~ Lif you'yre on Page Ll61l, these rules have a
lot 0f ~- shall I call it ®archaic phrasecology.”
and so forth.

For example, I didn't know on a remittitur
that you, in placation, you had to go down and
sign a written release on a remittitur in f£ront of
the court clerk, as opposed to just signing and
acknowledging it before a notary public. So, that
seemed like something that is probably never done.
I don*t know if there is any great change being --

ves, Bill?
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PROFESEOR DORBANEQO: Harry., we had to
nake a decision when we were working on the Rules
¢f the Appellate Procedure where appellate
procedure would begin and trial procedure would
end .

MR, TINDALL: Sure.

PROFESSOR DORSANEO:; And our committee
did redraft -~ did come to the same conclusion
that you came to dn reviewing these rules; that
is, they needed some work. And we did redraft
them all, as a matter of fact, and the draft
exists.

MR, TIMNDALL: Well, I'd like to see
what you have on that because ocur committee could
review them. I mean, there is -~ like I say, 3153
is an example of the problems you have, the
correction of mistakes; 316, which is really oux
judgment nunc pro tunc -~

PROFESSOR DORSANEQO: 331 is a great
rule if vou look at that. That's the one that «-

MR, TINDALL:; 331 is -~ well, 330,
yes, and 331, I'1l -~ you'll see, I covered those
over here. I'm not sure what 330 -~ look at 330
for a minute, It really is -~ adnmninistrative

rules, I think, are covered under Rule 200a, now,
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taiking about, "The following rules of practice
and procedure governing all -+ in &all civil
actions and district courts in the county where
the only district court of said county vested with
civil jurisdiction, or all the courts having
successive terms.,¥ I suppose county with more
than two district courts -- and it goes into
matters that are largely repeated in Rule 200a. I
don't know =~ it's really not & Rules of Civil
Procedure as wuch as an administrative type thing
that judges sit for each otherx. &nd 331 -~ read
that. That is the wildest rule in the whole seti.

PROFESSOR EDGAR: That's the funniest
thing. %You can't help but laugh when you look at
that rule.

MR, REASONER: Yeah, I just read it.

I can't read it, it hurts my head,

HMR. TEND&LLg Well, my thought was 331
could be repealed and we'd never -- there is no =-

PROFESSBOR EQG&R@ I s0 move.

CHAIRMAN SOULES: It reads like a
rolling stone.

MR, TINDALL: Well, see, I think this
was, you know, in 1949 or ‘41, whenever they did

that,
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PROFPESSOR DORBANEO: It is & pre alx
condictioning rule.

MR, TINDALL: That's right. It was
late in the afternoon, and they just made that and
carried forwazd.

CHAIRMAN SOULES: What are you
suggesting here, Harry?

MR, TIWUDALL:; Well, I would certainly
move that 331 be repealed. I mean, nobody
knowg -=-

PROFESSOR EDGAR: Second,

MR, TINDALL: -~ what that thing says
and there's never been a case that cites it.

PROFESSOR DORSANEO: I suggest that
the 0ld appellate committee that worked on these
send to vou the draft and we defer action on these
rules. We made fun of Rule 331, but it must have
meant something to someone at the time it was
written in such an apparently confusing way.

HR. SPARKS (El Paso): I would suggest
if there's never been a case citing it, that it is
a perfectly good rule.

CHAIRMAN SOULES: S0 we're going to
defer to the next called meeting these 315 through

3312
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MR, TINDALL: Well, I -~ yes.
Actuvally, Bill's work and Rusty's on the appelliate
really only cover Rules 315 through 3 «-- well,
actually through ==

PROFESSOR DORSANEO: We went all the
way back and started worrying about it at Rule
301, Harxry, actually.

MR. TINDALL: Rights

CHIEF JUSTICE POPE: Hay I =~

CHAIRMAN SOULES: Yes, sir, Chief
Justice Pope.

CHIEF JUSTICE POPE: -~ talilk about
Rule 331, ¥ou know, I don'*t know what they had
back before 1941 in the way of exceptional courts,
but, thereafter we started in with special
district courts that handled juvenile cases, and
then special district courts that handled family
law cases. And we still have ten, I think,
district courts, criminal cases only. But there
has been a great movement by the legislature, and
by everybody else, to get all district courts in
one package so that they are all the same. And
very frankly, I don't know of any district courts
0f exceptional classification or description, and

T would recommend we repegal Rule 331.
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MR. TINDALL: I join Judge Pope in
thats, &s I say, there is no citation of anvthing
of what that court means.

CHIEF JUSTICE POPE: We now have
juvenile courts under the same rules, domestic
relations courts or district courts ~- @verything
is now district courts.,

CHAIRMAN SOULES: Okay. HMotion has
been made to repeal Rule 331, and seconded. Is
there any further discussions? Okay. ALl in
favor, show hands. Opposed? That is unanimously
-= Lhat vote is unanimous to recommend to the
Supreme Court to repeal Rule 331,

MR, TINDALL: Luke., one correction and
then we'll gquit. What does Rule «~ does anyone
know what RBule 330 accomplishes that's not covered
under the government ~- under -~ I guess under =~-
vyes, the CGovernment Code?

PROFESSOR DORSANEOC: Well, you have to
take the Court Administration aAct, which is not
now in the Government Code.

MR, TINDALL: I understand it's
200a(l) .,

PROFESSOR DORSANEOD: 200a{(1)?

MR, TINDALL: Right.
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PROFESSOR DORSARNECO: And it has
provisions on transfer in exrxchange of benches.
But my recollection is that it is not broad enough
to cover all the things covered in Rule 330, I
assume, because the draftsman took the ezxistence
of Rule 330 into account when they did the Court
Administration Act provision.

S0, somebody needs to decide whether or not
Rule 330 says anything that isn't already said in
the transfer and exchange o0f benches provision and
I think it's ﬁhaptex.? of == or Section 7 of
Article 200a(l).

When I taught it this semester, I felt
compelled to teach Rule 330 and the Court
Administration Act together. It looked 1like the
latter applied to exchange of benches in lower
level ~- below district level.

PROFESSOR EDGAR; Vertical, rather
than horizontal.

PROFESBOR DORBANEO:  ¥ealb. All the
transfer mechanisms are horizontal -= Or they are
traditionally horizontal.

PROFESSOR EDGAR: 20l1la is wvertical.

PROFESSOR DORSANEO: And that's in

transition «~- {he whole area is in transition, as
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everybody knows, but that requires careful look.

MR, TINDALL3; All right. I°11 look at
that further. And one other thing that bristles
through these is they keep talking about watters
that can be done in vacation. And, again, I'm not
-~ doegs anyone have any experience about the power
of judges during vacation to do anything, or is
that just simply, again, a relic we need not
concern ourselves --

FROFPESSOR DORSAHNEO; I don®t think ==
what we would have to ask, are whether there is
any court that doesn't have continuous termns. And
I don't think there are any courts at =-- county
level, district level courts -- that have
vacations like in those paucian days of yore when
we used to get time ©0ff ~~- or predecessors did., I
think all courts have continuous terms and the
vacation concept is a relic,

MR, TINDALL: Well, see, like Rule 315
-« Rule 318 =-

CHAIRMAN SOULES: Harry, do we have
suggested changes on these rules?

MR, TINDALL: WNo, I'm just ==

CHAIRMAN SOULES: Well, we've got &

lot of work to do here. We really need to ~-~ Iif
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we want to come up with new ideas, let's do it foxr
our next meeting.

MR, TIWNDALL: All right, 1 agree.
CHAIRMAN SOULES: I apologize for
interrupting, but we do have some requests from
the public here.
Is that -~ have you got any other matters?
MR. TINDALL: WNo, that's oux
committee.,
CHAIRMAN SOULES: Thanks for raisling
those as matters to be addressed in the future.
Okay. Sam Sparks, why don't you give us your
~= are you ready to give usg your report?
MR. SPARKS (El Paso): Sure. As they
are passing those around, let me just take up 103
firsts, We have done 103 every time we've been
here, I think. Let me remind us what we have
dones
CHAIRMAN S0ULES: Harry., while they
are passing those out, we do encourage you to
review those 300 series rules, 1f you will, forx
househkeeping and other changes £or our next
meeting. Will your committee undertake that?
| MR. TINDALL; Sure will.

CHAIRMAN SOULES: Good. Thank you.
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MR, TINDALL: All of you should have
two 103s. If£ you don't have two 103s, raise your
hand. There should be one that strikes "officer,”
and then one from Sam that just says -~ I think
you didn't change the caption.

MR, S?ARES (El Paso): That's vight, I
should have.

MR, TINDALL: And then there is a 107
I'm passing out.

MR. SPARKES (ELl Paso): Let me briefly
go over what we have done, In November of *85, we
changed 103 to reguire the district ~- to reguire
the clerk to send cut the citation by certified
mail mandatory upon the reguest 0f the attorney.
That has been voted on. Then we got into the
1063/106 area as to who can serve and who can do
that, and I think the only real issue lefit on the
103 is the issue of professional process sexvers
or who, in addition to & sheriff, constable ox
clerk, can acconmnplish the service.

And there are really two ﬁiffexent proposals
that come in. One is what I'm going to refer to
as purely the federal, the federal rule, which
allows anybody over 18 to serve without a court

order. And then a lot of proposals came in to
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alliow anybody under the federal rule -~ but having
it on application of motion and order. 80 that's
- and then we had several that came in that
specifically allowed professional process
servers. But it seems to me, anybody over 18
vears of age, whether they be appointed by motion
and order, would take care of that, to0.

So I really think the only thing remaining on
Rule 103 is whether or not you want service by
anybody over 18 years of age, and, if so, do you
want a motion and an order, or do you want it just
like the federal rulesg? Most of the people that
have looked at thisg rule favor the adoption of the
federal practice not reguiring a motion or oxder.

MR. REASBONER: I move we adopt the
federal practice.

MR, TINDALL: Well, which one is that?

I drafted mine a little bit different «-

MR, SPARKS (Bl Paso): It's yours.,

MR, TINDALL: It's mine. Okay.

MR, REASOWER: 1It's the one where you
don't have to get a motion or oxder for anybody
over 18,

MR, TIWNDALL:; That's right. But you

can't have an =--= without an orfer of the court,

512=474~5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

15

16

17

18

1

20

21

22
23
24

25

114
not anyone can serve., That was the consensus of
the committee the last time.

CHAIRMAW SOULES: That's right.

MR. TINDALL: BAnd that's the way I --
and then -~ okay.

MR. SPARKS (El Paso): It is the
single-spaced one.,

MR, TINDALL: Right.

MR. REASOHNER: I'm sorry. I didn'tg
understand what you said.

CHAIRMAN SOULES: The vote -~ this
committee voted to not permit persons over the ==
any persons over the age of 18 to serve absent a
court order.

MR, REASOWER; Okay. I'm moving the
other wav. I move =~ as I understand the federal
practice, it seems to me to reguire to get court
orders on this is just paperwork and expense for
the parties and just one more hassle for the
judges to have to sign orders permitting service.
And it seems to me that the federal practice works
fine.

MR. TINDALL: Well, Harry, the ==

CHAIRMAN SBQULES: There was a long

debate about the reasons why the state practice
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and the federal practice -~ and we can redo it
today, if you wish ==

MR. REABONER: No, no. I ~=

CHAIRMAN SOULES; ~- but there was
extensive debate in the last -~ record of the last
meeting.

MR, REASOHNHER: I didn't know the
committee had debated. I must have missed the
last meeting.

CHAIRMAN SOULESs; All right. It had
£to do with default judgment, auvtomatic default
judgment, as opposed to motion for default
judgment. There were -~ that == at the conclusion
cf that discussion, this committee voted to
reguire couzrt order before anyone over the age of
18 could serve -~ just anybody could serve.

And then we also debated the fact that
there's this emerging professional process serving
group that, in all likelihood, will get some kind
of sancition from the legislature, some kind of
probably affiliation with Private Investigatox's
Commission, and probably will have some kind of
bonding that will emexge. And when that is
doneg ==

MR, REASONER: I didn't mean 1o reopen
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ite I thought that Sam indicated that was & live
issue,

CHAIRMAN SOULES: Okay.

MR. SPARKS (El Paso): I thought it
was, but then we're looking at the double-spaced
version of 103.

JUDGE THOMAS: Well, actually, yours
didn't call for a motion in the double-spaced
version.

MR, TINDALL: MNo, mine does not call
for a motion. I thought the consensus of the
committee was you wouldn't have to have a motion
t0o get private service. You had to have an order
of the court =~

CHAIRMAN BOULES: Order of the court,
that®s right.

MR, TIWNDALL: =~ without having to go
and present a written motion f£or it.

CHAIRMAN SOULES: That's correct.

MR, TINDALL: I wrote here, "The ordex
authorizing a person to serve process may be made
without written motion and no fee shall be imposed
for the issuance 0of such order.”

CHAIRMAN SOULES: That's correct.

MR, TIWDALL: 8o it's just like an
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oxder for anything the judge would routinely sign.

CHAIRMAN SQOULES: I misspoke when I
saild it required a motion; it reguires an order.

MR, TIWDALL: An order, thet's right.

CHAIRMAN SOULES:; Okay. And that was
our consensus.

MR, TINDALL: Well, ¥ would move the
adoption ¢f the single~spaced provision of Rule
103,

MR, LOWs I second that.

PROFESBOR EDGAR: I just have a
textual gqguestion about it. I presume ~- and I amn
going =~=- I don't like the way the original rule is
written either because it is somewhat confusing,
but it is kind of compounded here. ¥You are
sayving, aren't you, that numbers one and two are
when you make service by personal service?

MR, TINDALL: That's rights

PROFESSOR EDGAR: All right. How, it
doesn't say that. It says, "All process may be
served by,"” without distinction between p@xscnal
or by mail. And then it comes down and says, "or
if by mail.”

I would just suggest that we start out up

here by saying, ®"All process may be served by
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i personal service, by so~and-so and so and s0, or
2 if by mail.® And then it really doesn't say who
3 is to serxve if it's by mail. It just says ®if by
4 mail® either of the county in which the case is
5 pending, but it doesn't say who 1s {0 serve in
& that event by mail.
7 MR, SPARKS (El Paso): Hadley, on the
8 Rule 103 that we're looking at, the single-spaced
S one, it does not have the change we voted in
i0 Hovember of *85, and in that the sentence that
il begins "serxvice by registered or certified mail,®
12 this doesn't speak ezxactly to yvours, but it does
13 ~w that should read "Service by registered or
14 certified mail and citation by publication shall,
15 if requested, be made by the clerk of the court in
16 which this case is pending.® That should be
17 embodied in the 103 we're looking at.
18 CHAIRHAN SOULES; Let me say that this
19 ~= the singl@mspaéeﬁ version does not reguire an
20 crder.
21 MR. TINDALL:; Yes, it does require an
22 ocrdezr.
23 CHAIRMAN SOULES: Where? It says that
24 in the last sentence. It says ==
25 MR, TINDALL: "The person authorized
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by the court -~ or any person authorized by a
court order,® we could say that, if that would
make it clear.

CHAIRMAN SOULES: How does that differ
from Sam's Rule 103?

MR. TINDALL: Sam’s is that it doesn’t
require -~ well, Sam‘s requires by motion and
order.

CHAIRMAN SOULES: Well, if we just
strike ocut "motion and® doesn't that get us to the
same place, and the language 1is otherwise
comnplete?

MR, TIHDALL: Well =-

MR, SPIVEY: Mr. Chairman, are we
trying to cover all service of process here?

PROFESSOR DORSANEOC: Ho, this is just
*who,"”

CHAIRMAN SOULES: This is citation.

HR. SPIVEY: Well, but isn’t this rule
supposed to address the "service of process,”
period? Why not instead of saying “"who may
serve,” just put "Rule 103 Service of Process.”

PROFESSOR DORSANEO: But it is only.,
Ywho may serve.” The other rule is about whether

it's this way or that way or later.
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1 MR, SPIVEY: Then ~~ then aren't you
2 using a term that's not appropriate by just saying
3 "officer® -« just put down who may sexve?
-4 MR, TINDALL: That's the reason on
5 that single~spaced -~ look at the single~spaced
6 one.
7 MR. SPIVEY: Yeah. But you've got ==
8 all right. OQkaye.
8 MR, REASONER: But, vou know, we've
10 got a grammatical problem in -~
i1l PROFESSOR DORSANEO: After "if by
12 mail® we have t0 decide whethex we're going to let
13 this authorized person serve by mail or whethex
14 we're only going to let officers do that,
15 MR, REASONER:; Well, but yvou‘ve got
1¢é the further problenr in that these references to
17 county made sense when all you were talking about
18 was sheriffs and constables, but it's not clear
19 what they wmean when you are inserting a
20 court-appointed persocon.
21‘ MR. LOW: Strxike that. You can get
22 the sheriff of one county to go to the othex.
25 He's just as good as anybody over 18.
24 CHAIRMAN SOULES: I think we have to
25 discuss that actually.
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MR. TINDALL: Now, if & sheriff will
goe to another county, what's wrong with that?

PROFESEOR DORSBANEO: He can only go by
maile.

CHAIRMAN BOULES: But then the "of"®
would need to be changed to "in.® If we go with
the double~spaced version -~ let me see if I could
work through the first two or three lines. The
£irst line would be okay. The second is
okay. "Eighteen vears of age,® change that to,
"who is authorized by court oxdexr,"®

MR, WELLS: Are there other copies of
the double~spaced, I haven't gotten ona.

CHAIRMAN SOULES: I'm sorry. Do we
have other copies of it?

JUDGE TUNKS: Here -~ here are most of
them right here.

CHAIRMAN SOULES: Okay. Starting with
the line that savs, "Bighteen years of age® change
"and® to "who." Change “"appointed®™ to "authorized
by.® Strike "motion and.,® put in "court order.®
Strike "of% and put "in.® Bo it says, "or by a
person who is not a party and i3 not less than 18
yvears of age who is authorized by a court ordex,

in any county in which the party to be served is
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found.® 8So that ==~

MR. REASOMER: Well, Luke, don't you
want to just strike that? What good does the
reference to ==

MR, TINDALL: Yeah, it's a redundancy.

CHAIRMAN SOULES: Well, it does say
that any sheriff or any constable can serve the
party in any county where he is found. That's not
been the prior practice. Used to, the sheriff of
the county in which the party is found had to do
ite

MR. REASONER:; But I -« but I'm
fearful that it would be read to mean that if I
want to serve somebody in Fort Bend County, I have
to hire & process server in Fort Bend County
rather than hiring one in Houston to go over Lo
Fort Bend County.

MR. TINDALL: I think Harry is right.

PROFESSCOR EDGAR: Well, that's what
that "of any county in which the party is to be
served” means. It means that all those people
have to be in that county and that's not what is
intended, I don't think.

CHAIRMAN SOULES: Well, then, let's

take it out. That's not what I thought -~
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MR. TINDALL:; Couldn’t we end it with
a period after "order,® and then start that thing
by mail as a whole other problem?

MR. REASONER: I think that would be a
cleaner way to deal with it.

CHAIRMAN SOULES: That makes sense.

JUDGE THOMAS: Luke, can we insert
where you're saying "and who is authorized by
court order®™ and put "written court order®?

CHAIRMAN SOULES: That's fine with me.
Any objection to that?

JUSTICE WALLACE: You want to put
"any” before "gheriff®?

CHAIRMAN SOULES: ¥Yes, sirc. TALL
process may be served by any.,® instead of "the
sherif£f" in the first line. 1In the second line,
the same, and add "written court order." Okay.,
then ==

PROFESSOR DORSANEQ: Could you run
that ==

PROFESSOR EDGAR: Let me make a guick
suggestion here -~ I mean, Luke, if I may?

MR, WELLS: Luke, which one are you
working from?

CHAIRMAN SOULES; The double~spaced
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one.,

PROFESSOR EDGAR: If this is what we
mean to say ~- well, first of all, we're talking
here about personal serxvice, aren't we?

CHAIRMAN SOULES: That®s right.

PROFESBSOR EDGAR:; Why don't we say
"All process may be personally served by any
sheriff or constable or by any person not a party
who is not less than 18 years old -~ 18 years of
age and appointed by motion and order.®

MR. WELLS: It doesn't take a motion.

PROFESEOR EDGAR: Well, okays. You'we
striken "motion® -~ Yand is appointed by order.”

CHAIRMAN SOULES: *Authorized by
written court order.®

PROFESSOR EDGAR: "Authorized by
written order.”

MR. REASONER: That's redundant, isn't
it?

CHAIRMAN SOULES: Well, "personally
served,” I think is, too. Why not "personally
served®?

PROFESSOR EDGAR: “May be personally
served by any sheriff or constable.®

CHAIRMAN SQULES: Does that add
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anything "personally” ~- the word Ypersonally®?

PROFESSOR EQG&R: ¥Yeah, because then
we are going to talk about mail later on.

CHAIRMAN SOQULES: Wellp that is
personal service. Mail is also personal service.

PROFPESSOR DORSANEO: Well, that's the
debate. See, that's the thing.

PROFESSOR EDGAR: Well, that's the
problem about that. See, really;, "personal® is
ambiguous to =~ it could mean in hand.

MR, TINDALL: All yright. One
suggestion, Luke, that I picked up on mine is, I
would delete that ®"by a person who is not a
party.® And the reason is that later on, the way
this rule is now written, it talks about no
officer who is a party to or interested in the
outcome of the suit shall serve any process. And
I would insext down there where it has Yprovided,®
that’s where you would put "provided no officer ox
authorized person.® See the single~sgpaced =~ I
picked it up down there, and you combined the
disqualification into one sentence.

MR. REASONER: So it would read, "no
officer or authorized person®?

MR, TINDALL: That's right.
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PROFESEOR DORSANEO: Luke, all of this
stuff in the middle comes out until we get to the
proviso, right?

MR, TINDALL: That's right. Luke, if
I could read back £rom what I think might be a
pretty c¢lear rule -~ are you agreeing, Bill, that
all that stuff about mail in the middle can cone
out?

PROFEESSOR DORSANEO; Yeah,; the only
thing I'm worried about is that -~ I mean, this is
an o0l1ld notion. This is an old tervitoriality
notion of shexiffs and constables being restricted
in their authority to the counties where they
function. I think ail ~- you know, constables is
another problem in our county. Constables stay in
their precinct.

HR. TINDALLs Oh, sure.

PROFPESSOR DORSANEO: And they're still
going to stay in their precinct regardless of what
this says, presumably.

MR, TINDALL: But there are those
horrible cases where they have gone outside their
precinct unknowingly and they got service, and
that waeg deecmed to be invalid. HWow, as & rule,

they're not going to go beyond their territory
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anywvay s

MR, REASONER; They might mail
something.

MR. TINDALL: We're not going to have
them mail it. SBheriffs or constables or
individuals won't be mailing., It will be the
clerk only. Isn't that what we're -~-

MR, SPARKS (El Paso): No.

MR, REASONER;: Ho.

MR, TINDALL: No?

MR. SPARKS (El Paso)s HNo. The change
that we made in November was that 1f the lawyer
requests, the clerk has to because a lot of clerks
were refusing to.

MR, TINDALL: Oh, the clerk can,
but ==

MR. SPARKS (El Paso): But you can
also have the sheriff do it under -~

PROFVESSOR DORSANEO: Well, you can,
but they dontt. It's a nice thought, but it
doesn't happen. But what I'm wondering about, is
there something in some other book, 1ike the
Constitution, that imposes a territoriality
problem? I would think not, because all we're

really saying is that any person, including
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sheriffs and constables -~ oh, no, we'‘re really
saving more than that.

MR, ADAMS: Well, they're over the age
of 18. Well, no ==

PROFESSOR DORSANEO: They have to be
authoxiz;ﬁ by a court order. I'm just wondering
if therxe's any other reason, other than
cld-fashioned thinking, for restricting your
constable or a sheriff to a particular geographic
location as & matter of authority oxr law. If
there is, then we can't solve that problem here.

CHAIRMAN SOULES: Well, there may be
some statutes that limit themy but if there are,
they are limited, but they are not limited by our
rules.

MR, TINDALL: No. Luke, let me see if
this doesn't sort of get a basis of what we're
talking about.

CHAIRMAN SOULES: All right.

MR. TINDALL: F"All process may be
personally served by any sheriff or constable or
by any person not less than 18 years of age
authorized by written court order.®

JUSTICE WALLACE: Let me run this by

you, too == just the wording of it, Harrvy. "All
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process of personal service may be served by any
shey iff, constable, or any other person not a
party to the suit who is not less thban 18 years of
age and is auvthorized by written court ordex.”®

MR. TINDALL: I took out that "who is
not a party to the suit® because later on you®ll
see, we have & -~ provide -~ there is a
disgualification sentence that follows 1it.

JUSTICE WALLACE: Okay. This was just
in structure, ®any other person not liess than 18
is authorized,® In other words, instead of any
sheriff or any constable or any other you got,
either a sheriff, a constable, or another person.

MR, RE%SQNE&% That's good.

MR, TINDALL: That®s right. Okay. 8o
it would read, "All process may be personally
served by any shexiff, constable, o0r any othe:
person =¥

CHAIRMAN SOULES: No.

MR, TINDALL:; ©No?

LCHAIRMAN SOULES: Mo You need a
disjunctive between sheriff or constable and then
& COmma.

PROFESSOR DORSANEO: Because you

suggested that "court order® modifies all the way
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back to "sheriff,” otherwise.

MR. TINDALL: ®Comma,® all right.

CHAIRMAN SOULES: PAll process may be
personally served by any sheriff or constable, ox
by any person not less than 18 years of age
authorized by written court order.”

MR, TINDALL: Right. And then it
would seem to me we could skip that -~ all that
next three lines and pick up where it says, "Ho
officer or authoriged person.”

CHAIRMAN SOULES: "No officer ox
person who is a party.” ¥You don't need to say;,
Yauthorized® again, do you?

MR. TINDALL: Well, because ~- no.
We're picking up "No officer or authorized person
who is & party to or interested in the outcome of
the suit shall serve any process.”

PROFESSOR EDGAR: If he's a party.
he's not going to be authorized, though,

MR, REASONER:; We'xe going to make it
clear he can’t be.

MR. RAGLAWD: Why don’t we just
substitute "person® for the word “officer”™ and go
on?

MR, TINDALL: All right. "NHo person
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who is a -~" oh, that's right, that cures it. "No
person who is a party to or interested in the
cutcome of the suit shall serve any process.” I
don't know why we need the “"therein."®

CHAIRMAN SOULES; Period., That's
cight.

MR, TINDALL: And then the last
sentence is typed in the double-space., It would
be "service by."

PROFESSOR EDGAR: Wo, we do need
“therein,;® too.

CHAIRMAN SOULES: Why?

PROFESSCR EDGAR: Because the person
who may be a party and interested =-~- oh, "in the
outcome of the suit,® all right.

CHAIRMAN SOULES; Okay.

MR. TINDALL: BAll right, "serxvice
by.® And then the last sentence is typed ®Service
by registered or certified mail and citation by
publication shall, if requested, be made by the
clerk of the court and in which the case is
pending.”

PROFESSOR DORSANEO: Okay. Let'’s go
back now that I understand, listening to what Sam

said, do we want to say in this £irst thing
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"served,® any modifier at all? The guestion I
have policy-~wise is: Are sheriffs and constables
and other persons authorized to mail?

MR, TINDALL: HNo.

PROFESSOR EDGAR: Not by this.

PROFESSOR DORSANEC: They are not now
by this. |

CHAIRMAN SOULES:; They will be. They
are now. The sheriff and the constables are now,
and anothex =-- if you think that a person who is
authorized becomes an officer of the court -- I
don't know how that would play ouvt, He aisc would
be because under 106, Pcitation can be served by
any authorized =~- officer authorized to serve by
mail.”

MR. BPARKS (El Paso): I think the
gquestion iss: Are we certain that sezvice by mail
is perxsonal service?

PROFPESSOR DORSANEO; No, as a matter
of history, it is not. In Nauer versus Neff,
(phonetic) it says ®service by mail® is
constructed service and it doesn’t count.

MR, SEARKS (EL Paso): So the word
“personally® that we are putting in there probably

should be removed, or we're changing the practice.
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PROFESSOR DORSAWNEO: If we're going to
do it all, let's do it like it says in 106 If
we're going to give them the whole thing say, "may
be served by perscnal delivery." I think 106a(l)
talks about delivexy or by mail in the manner
provided by 106.

CHAIRMAN SOULES: "Personally"®
doesn't appear as a modifier to "sexrve® at any
place that I zecall.

PROFESSOR DORSANWNEO: I you ask the
guestion, "Is mail to you directly, personal
service on vou?" I say historically, no; maybe,
yes.

CHAIRMAN SOULES: Rusty, do you bave a
point on something ~- on this "personal®™?

MR. TINDALL: %¥You have to accept it in
person is what 106 says.

CHAIRMAN SOULES: Rusty has his hand
up, and I have recognized him on this.

MR. MCHMAINS: Well, all I wanted teo
£ind out was, were we intending by this rule, or
are we limited in sowme o0f the other rules as Lo
whether we are talking only about sheriffs and
constables of this state, or is this intended to

be ==~ you can get personally served in any state
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by a local sheriff or constable because there's
nothing here sbout limiting it to the State of
Texas ot
L0 ==

MR, TINDALL; That -~ Rule 108 covers
defendant out of state. That®s a whole
different =~

PROFESSOR DORSANEO: But he's talking
about two different ~- I think we're obviously
talking about Texas constables and sheriffs. The
issue that's not addressed is whether they can
mail outside the state as well as mail outside ==
as well as go outside their counties, and that has
never been addressed. That's not addressed in the
rules now =«

MR, TINDALL: That's rightoe

PROFESSOR DORSANEO: -« in B0 many
words. I'm not worried about saying that constable
or sheriff ~~

MR, TIWDALL: Well, it is addressed
under Rule 108, Bill. A&ny def@ndant'outside the
state can be served in the same manner of citation
to a resident defendant. BSo, if we permit mail on
a resident defendant, we also will authorize

service by mail on a nonresident defendant.
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PROFESSOR DORSAMEO: I agree with that
construction of it, but I have heard & very
knowledgeable jurist say that they don't read it
that way. There is no need to get into that.

MR, SPARKS (El Paso): Well, Rusty has
got a good point, though. We have always had
reference of the county of residence, and we might
should say, "any sheriff or constable in the State
of Texas® or something like that. I don’t know
how anybody -~ why anybody would think the shexiff
of Alaska would be embraced, but =~=-

MR, REASOHNER: Interestingly enough,
the way I read 108, you can have any disinterested
person make service without even getting a court
order. We're making it easier to get service
cutside the state than we are inside the state.

PROFESSOR DORSANEOQO: That®s rights,
They take care of it in the retuxn. There arve
tougher return regquirements that have to be swoin
L0

MR. REASOWNER: I don't agree with
that. I mean, why ==

MR, TINDALL: It has to be sworn (0.
They have to verify the return.

MR, REASOWNER; Why? You mean I can
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just hire any jerk in Alaska, but in Texas I have
to go and get a court ocrder?

MR. TIWDALL:; Uh-huh. England hage a
registered sergeant-~at-~arms. You never hired one
0of those?

MR, REASOMNER;: I «« ywell, no. But it
just doesn't make sense to me to have more
stringent requirements for in-state service than
£or out~ovfi-state sexvice.

MR, TINDALL: Well, Luke, I would =~-
think in view of that discussion =~ strike =~- I
would delete the word "pexrsonally served,® s0 we
don't get into creating problems that we weren't
intending to create.

CHAIRMAN SOULES: Delete the word
*personally,” then, in the flrst line as we read
ite

MR, TINDALL: Just say., "All process
may be served by any sheriff or constable,” et
cetera, et cetera.

CHAIRMAN SOULES: Okay. I guess I'1l
read the whole thing, then.

PROFESSOR DORSANEO: That defers the
guestion until we get to Rule 106, you see. 106

needs to be =~- now, the problem of mail or
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personal delivery or whatever is in Rule 106 now.
It didn*t go away, it just moved to a different
nunber.

CHATRMAN SOULES:; Okay. "ALll process
may be served by any sheriff ox constable, or by
any person not less than 18 years of age
authorized by written court order. No person who
is a party to or interested in the outcome of the
suit shall serxve any process. Service by
registered or certified mail and citation by
publication shall, if z@gueat@&; be made by the
clerk of the courxt in which the case is pending.”

The motion is wmade that we -~ are you making
a motion that we adopt that?

MR, TINDALL: I s0 move.

CHAIRMAN SOULES: That's Harry
Tindall's motion., Is there a second?

JUDGE TUNKS: I second.

CHAIRMAN SOULES: Judge Tunks seconds.
In favor, show by hands, Further discussion =«
excuse me.

MR. REASONER: Well, I just =--~ just -~
my only guestion I have, it's clear that that
comprehends service by mail by these people?

PROFESSOR DORSANEO: No, but we have
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more rules -- we have another rule. It is
deferred to Rule 106.

MR. SPARKS (El Paso): But I think it
is clearer they can serve by mail.

CHATRMAN S0ULES: Well, it is undex
Rule 106,

MR, SPARKS (ELl Paso): Yeah.

JUSTICE WALLACE: It saye all process.

CHAIRMAN SOULES: Those in favor,
then, show by hands unless there is further
discussion.

PROFESSOR DORSANEOD: I have further ~==
one further thing. The last sentence -~ i8 the
last sentence clear that it doesn't, by negative
implication, exclude service by registered ox
certified mail 0of these other persons?

PROFESSOR EDGAR: That's ny concern.

MR, REASONER: That's the point I was
making, too.

MR. SPARKS (El Paso): How could it if
you have the phrase "if requested®? ‘I mean, it
seems like that is & direct --

PROFESSOR EDGAR: The qguestion is by
this sentence =« could you argue that this

precludes that sherxiff or constable from affecting
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mail service?

CHAIRMAN SOULES: In my judgment, that
sentence should be Item 3 under 106a because it
tells everybody, everybody can serve it by mail.
And a clerk, 1f reguested, must serve it by wmaill,
and that'’s where it really f£its.

MR. REASONER:; Yeah, that would be
much better.

MR. SPARKS (El Paso): That would do
it

PROFESS50R DCOREANEO: That's an
excellent suggestion.

CHAIRMAN SOULES: All yight. Could we
move that, and then, Harzxy, would you accept an
amendment that we take the second -« no, the third
sentence «-

MR. TINDALL: The last sentencee.

CHAIRMAN SOULES: ~= the last
sentence, and move that to & new subparagraph 3 =~

MR, TINDALL: Yes.

CHAIRMAN BOULES:; == mndex 106a7

MR. RAGLAND: I want to raise a
question, Luke. These rules, this 100 series
here, are really talking about two different

things. It's talking about -~ in 103, about
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process, 106 talks about citation, and they are
not necessarily the same thing., A citation is a
process, but a process is not a citation. ¥Tou've
got show causes You've got injunction, temporary
injunctions and all that sort of thing. If we're
trying to get at where all process be served
according to this draft of 103, looks like we're
going to have to do some housecleaning, especially
on 106.

CHAIRMAN BSOULES: Well, how about
moving that last sentence to the end of 1037
Maybe that's still a better place for it because
it says "service by registered or certified mail
and citation by publication may be made by the
clerk in which the case is pending.”®

MR. RAGLAND: And then 106, because
you've got "citation®™ and it refers to "officer."”
And these people appointed or authorized who are
not certified law officers, I don't think come
within the term "officer® under Rule 106.

CHAIRMAN SOULES: Well, woald it solve
youy problem if we put this last sentence of
propesed Rule 103 ==

PROFESSOR DORSANEO: %¥You'fre doing the

right thing. The problem he mentions is a bigger
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problem.

CHAIRMAN SOULES: Okay.

PROFESSOR DORSAWEOD: EThaxa isn't any
direction in these rules about how this other
process is to be served. I mean, there is just a
big hole.

JUSTICE WALLACE:; ¥You can just start
out that last sentence with "In addition to the
above,® and that ==

MR, TIMDALL: That cures it, yeah.

CHAIRMAN SOULES: What's that?

JUSTICE WALLACE; Start that last
sentence, "In addition tc the above, service by
registered or certified mail and citation by
publiaation,yshall, if requested, be made by the
clerk of the court.®

CHAIRMAN SOULES: Okay, Judge. And
where woulid that ~~ where would we put the
sentence in ~-

MR, TINDALL: Right before ®service."

CHAIRMAN SOULES: Just leave 1t where
it is in 1037

JUSTICE WALLACE: Put "In addition to
the above®™ before Yservice.® Start the sentence

with ==
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CHAIRMAN SOULES: And leave it in 10372

JUSTICE WALLACE: Yes.

PROFESSBOR DORSANEO: But that still
doesn’t ~- there still is that big problem overall
of how these other orders are meant to be dealt
withs

PROFESSOR EDGAR; Well, Rule 103 deals
with service of process, and 106 talks about
citation =«

PROFESSOR DORSANEQC; Right.

PROFESSOR EDGAR: ~- which could be
two different things,

PROFESS0OR DORSANEQ: It could be two
different things, and there is no 106 for the
other process.

PROFESS0OR EDGAR: That*s gight, and
that's the point Tom is bringing up., And I don't
know that just simply adding, "In addition to the
above® cures the problem that Tom has raised.

PROFPESSOR DORSANEO: And that's the
issue. HMaybe if we change Rule 106 such that it
applies, we could consider whether we want to
change that =-

MR, TINDALL; Yeah, broaden it.

PROFESSOR DORSANEO: -~ to apply to
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the process.

CHAIRMAN S0ULES; Why don't we go
ahead and leave this sentence in 103 and change it
as Justice Wallace has suggested. And then,
Harry, again =~ 0f course, your committee has a
tremendous amount of work, but would you-all
undertake to determine whether Rule 106 and these
other rules that talk about citation, whether we
could just substi&ute the word "process® for
feitation®™ or add after “"citation,® "oxr other
process,” so that we broaden those?

MR. TINDALL:; We can do that, but
we're really not changing -~ to change the rules
we have discussed here today does not créate a
problem that's not already there, because Rule 103
still talks, today, about process, and 106 is
citation. I agree it needs to be worked through.

CHAIRMAN SOULES; Well, but if we
leave this language in 103 as proposed ==

PROFESSOR DORSANEO:; Then we can go on
and save this other problem for later.

MR. TINDALL: Yeah, I don't want ==

CHATIRMAN SOULES: It will be just like
I read it, except in the last sentence we will add

the word "In addition to the above,” before
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service,”®

MR. TINDALL: Righk;

CHAIRMAN SOULES: Those in favor, show
by hands. Opposed? Okay, that's unaninously
recommended for adoption.

Next item.

MR, TINDALL:; One thing, Luke, if I
can just talk because -~ I did 107 because I
thought it was & mandate from the committee last
time, and, £frankly, I need to talk to Sam first
about this. There was -- were you going to bring
up 107, also?

MR. SPARKS (El Paso)s HNo, I was going
to yield to you.

MR. TINDALL: Okay. There was some
concern last time about when we start allowing
court~authorized people to serve papers that -~
what kind o0f return do they have? And so0, 1f you
have the 107 theze, I put in that any return by an
auvthorized person, which would be distinguished
between & sheriff or constable, shall be verified
so that if we did have the true and false service,
there would at least be a criminal sanction
against them for false swearing. And that would

be the only change. And, again, 1067 is talking
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about citation.

CHAIRMAN BSOULES: But that’s the way
it is now done and you're going to =~

MR, TINDALL: That's right. And we're
going to address that =-=

CHAIRMAN SOULES: %You're going té look
at that fox ==~

MR, TIWNDALL: We have in our county a
precept, which I am told exists in no othexr
county. ¥ou talk to a lawyer in Dallas, and they
have never heard of a precept. Do you have them
in Lubbock, Hadley -~ precepts?

PROFESSOR EDGARg Oh, we speak of
little else there, Harry.

MR, TINDALLs A precept ~~ I don't
guite know what that creature is, but Ray Hardy
issues them frequently.

PROFESSOR EDGAR: What is it?

MR. TIWDALL: It's a show cause. We
call them precepts, but -- g0 I don't know what
all that whole area of process incluées e
injunctions, TROs, show causes. I mean, that's
sort of a lot of iloose language.

PROFESSOR DORSANECOs All process is

7

command Lo act.
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MR, TINDALL: It should be & sunmons,
but that’s --

PROFESSOR DORSANEO: Those are all
just names --

MR, TIWNDALL: That's right.

PROFESSOR DORSANEQ: ~- of things that
we used to have around like a show cause order.
That just makes me -- when I try ©0 change my
forms just to say %order,"” doesn't say "show cause
order,® it makes people all kinds of
uncomfortable.

MR, TINDALL;:; Yeaho

CHAIRMAN SOULES: Okay. Is everybody
agreeable to this change in Rule 1072 Is there
any ==

PROFESSOR EDCGAR: Why don't you just
say =-- why don't you say, "The return of the
authorized person executing the citation®?

MR, LOW: It®s not really the return
of the person, it's the retuzn of citation for
that person. It's the returxn of citation; it has
to be.

MR, TINDALL:; A1l right, "return of
citation by an authorized pexson shall be

verified®? That'’g o=
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PROFESSOR EDGAR; Well, I was just
suggesting you don't have to say "officer™ ox
Yauthorized person.® ¥You just could say
Pauthorized person.”®

MR. LOW: The return can only be by
those people we've already said who can serve it,
s0o the return has to be.

MR, TIMNDALL: Well, the policy =+« the
judgment you've got to make is: ¥ou give a
sheyiff or constable & preferred status by
allowing them to continue business as usual. But
for these court authorized people, they have to
verify that they served. That was the way I drew
ite

MR. LOW: Okay.

MR, TINDALL: 8o that's the reason I
put -~ but I agree it should be, "The return of
citation by an authorized person shall be
verified.” Sheriff and constable can do it as
they always do.

MR, LOW: Of course, th&xe*a one
little change. It might be a sheriff or constable
of another county. Usually, you thought it would
be the sheriff or constable of the county where

they would be available if you had to call them,
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and if it's another county, they may not be
available. I mean, you know, they have always
been the sheriff or the constable. I don't know,
that's not true either, it could be service
outside. Okay.

MR, TINDALL: Well, I move that we
take 107 as proposed with changing "any® to read
"the return of citation by an authorized person
shall be verified.”®

PROFESSOR EDGAR: Well, what are you
going to do with executed? Read it as you propose
ite

MR, TINDALL: All right. I% would be
exactly as typed except you would strike the word
"any® and you wouid -~

PROFESSOR EDGAR: In 10772

MR, TINDALL: In 107,

MR. SPARKS (El Paso): Read ~- Hadley,
he's got & proposal.

MR. TINDALL: Don't you have one?

PROFESSOR EDGAR: I'm trying to find
where "any” is. I've got all those three
paragraphs -~

CHAIRMAN BOULES: Right against the

left~hand margin, right here.
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MR. SPARKS (EL Paso): Fifth line.

MR. TINDALL: “Any® would be ==

PROFESS0R EDGAR: Oh, &all right.

MR, TINDALL: And just put "The retuzn
of citation by an authorized person shall be
verified."®

PROFESSOR DORSAHEO: Where does it say
Rule 1087

MR. TIVDALL:; In 108, it says, *The
return in such case shall be endorsed on ox
attached to the original notice, and shall be in
the form prescribed by 107, and shall be signed
and sworn to by the party making such service
before some auvthorized -~ by the laws of this
State to take affidavits under his hand and seal
such =%

- PROPESSOR DORSANEO: I think
"verifies® is probably good enough, but it
doesn’t -«

MR, TINDALL: I agree.

PROFESSOR DORSANEC: -~ really mnean
anything, is what I'm telling you. It means --

MR. TINDALL: I think "verify® covers
it, frankly. But I take no pride in the adequacy

of that. We certainly say in other instances "the

512~474~5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




i0

1i

12

13

14

15

16

17

18

1s

20

21

22
23
24

25

150
pleadings shall be verified,® and we know what
that means without ==

PROFESSOR DORSANEO: It usually says
“yerified by affidavit or supported by affidavit,”
though, in all those other places most of the
time. I think ®verified® is Texas legal slang
like "sworn." And, 1f we are all happy with that,
that's probably okay-.

MR, TINDALL: I'm happy with it.

CHAIRMAN SOULES: Okay. 80 the motion
is that we recommend to the Supreme Court the
changes in Rule 107 that Harry has written here,
with modification "any" in the underscored portion
of the £ifth line be changed to "a ~-"

MR, TINDALL3; Wo. "The return of
citation.”

GHAIRN&% SCULES: "A return of
citation®?

PROFEBSOR DORSANEO: "The return.™

MR, TINDALL: "The return of
citation.”®

CHAIRMAN SOULES:; "The return of
citation,® and then pick up ®by an authorized
person.”

Any further discussion? All in favor, show
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by hands. Opposed? That's unanimously approved.

PROFESSOR DORSANEO: Do you have any
changes for Rule 106 recommended, Harrzy, that
conforms?

MR. TINDALL: I'm going to defer to
Sam Sparks. I did not address 106, but I think
we've got a rule suggestion pending in the Supreme
Court right now on 106, do we noit, Sam, that would
delete the -~ 106 deals with a whole host of other
issues that we have not really addressed here in
103 and 107 about anthorizing individuals to serve
papers. It deals with ~-- 1f you have attempted
service, then you might try to go ahead and leave
it at the doorstep at the place of business. And
it goes into other issues that we have not really
addressed here.

PROFESSOR DORSANEO:; But 106 is ~«~ the
three rules that work together are 103 -- at least
most 0f the time -- 103, 106, and 107. And the
meat in the coconut is in 106.

MR, TIWDALL: Well, for the difficult
defendant who you truly cannot £ind, the sheriff
has been out, and we can't £ind, we want to leave
it on his doox.

PROFESSOR DORSANEOQO: That's the second
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part of 106. %You seg -~

MR, TINDALL: The first part of 106 is
where a court can authorize an individual to go
serve papers because the sheriff has been unable
to do 80,

PROFPESSOR DORSANEC: WNo, 1l06a sets
forth the basic rules on segivice.

PROFESSOR EDGAR: That's zight.

MR, TINDALL: I understand that.

PROFESSOR EDGAR: Then "b" =«

PROFESSOR DORSANEO: "b" is what all
lawyers talk about as using Rule 106,

MR. TINDALL:; Right.

PROFESSOR DORSANEO; 106 contains the
main rule and then it contains the -« the
so~called 106 practice.

MR, TINDALL:; Well, I don't think 106
needs to be changed, And 1f you xead through it
= in view 0f what we've just done to Rule 103.
Do you agree, Hadley?

PROFESSOR EDGAR:; No, I don't, Harry,
because it savs "unless a citation or an ordex of
the court otherwise directs, citation may be
served by any officer authorized by Rule 103.°

¥You now mean any person authorized =--
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MR. TINDALL: It should be *any.® I
agree, yes.

PROFESSOR EDGAR; All right. And then
also you continue down there in subdivision b, and
this is now, "the court may authorize service,® it
says, "by an officer or by any disinterested adult
named in the court's order.® I think that
language should be rephrased to dovetaill with the
changes we have made in Rule 103, I don't know
exactly what at this point, but I think some
change needs to be made there.

PROFESSCOR DORSANEO:; I would suggest
we could take out the ®"who® in that language and
just talk about -~

MR, TINDALL: I agree.

PROFPESSOR DORSANEO: "and the court
may authorize service at the usual -- or by
leaving at the usual place of abode,” et cetera.

MR, TINDALL: "May authorize service
by leaving a true copy,” see?

PROFESSOR DORSANEO: It talks about
the method, you see? It talks about a different
method, rather than the authorized methods of
personal delivery or mail. And then it would be

-« would be isg forget about who is doing it =~
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MR, TINDALL: That's right.

PROFESSOR DORSANEO; -~ but would give
you a different way to do it by tacking it on
their door or leaving it with their kids, et
cetera. Now, that would work. And I would move
the changes in Rule 106 by changing in the
introduction in 106a the woxd "officer™ to
"nerson,® and by eliminating in 106b{(1l) the words
by an officer or by any disinterested adult named
in the court's order.”®

MR, TINDALL:; All right, I would «-
Luke, let me -~ and I think that covers it. Do
you not agree, Bill?

PROFESSOR DORSBANEO:; ¥eah. The only
thing I'm worried about is whether we need to go
back and rethink 107 about this -~ there was an
additional reguirement in 106b about this
auvthorized -~ this disinterested person being
named in the ordexr, you see? There's a
regquirement there, not only that there be an order
but that the order have the name of the person
rather than the XY¥YZ Publication Process Sexrving
Company.

MR, TINDALL: I understand, yeah.

Let's take one at & time. The first thing -~ I
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think this may be housekeeping -~ on -~ does
everyone have Rule 106 in front of them to look
at? In the third line --

CHAIRMAN BOULES: You're not looking
at anvthing other than the rule book, are you?

MR, TINDALL: That's right. Does
everyone have a rule book they can look at? The
thiyxd line, strike the word "officer™ and rsplaea
it with the word ®person,®™ and that dovetails with
who can serve and then it tells how. And then
" b(l}® would strike ~~ it would ~- after the woxrd
"by,¥ the first word "an officer or by any
disinterested adult named in the court’s ordex,”
that would be striken so that it would read “by
leaving a txue copy of the citation.® And those
would be the changes to make it consistent with
the changes in 103. And I would so move.

PROFESSOR DORSANEQO: Second.,

CHAIRMAN SQULES:; Okay. Restate themn
again, please, for me, Harry. Let me follow it
one more time.

MR, TINDALL: On 106, strike the word
"officer® and replace it with the word Fperson.®

CHAIRMAN SOULES: In the second line

cf 106&%
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MR, TINDALL: Yes., &And then under
106b(1l) where we have the word "by," delete the
phrase "an officer or by any disinterested adult
named in the court's order,” so that it would z@é&
by leaving a true copy of the citation," et
cectera, so0 that 103 then becones who may serve,
and 106 really becomes ==

PROFPESSOR DORSAWEO:; Methods, yeabhs

MR, TINDALL: Method of service. Do
you agree, Bill?

PROFVESSOR DORSANEQ: Uh~huh,

MR, TINDALL: The caption really
becomes ~- "HMethod of Service® would be the
caption,

PROFESS0OR DORSANEO; Right.

MR, TINDALL: A&And that's, essentially.,
youfve got to serve them in person; or by court
order, you can leave it at the doorstep.

PROFESSOR DORSAHEO: Mo, that all
looks ~~- we're getiting ==~ och, to hell with it, be
guiet.

MR, TINDALL: Okays. And the last
change -~ the last change would be on 107. I see
just one other return, now. We should say ~=- no,

we cured that in the one I had "the return o0f the
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officer or authorized person.® We can forget
that.

CHAIRMAN SOULES:y Before we vote,
we're going to have to have another meeting, so
why don't we get &s much of a consensus before we
reduce ouy group any much more and try to get a
consensus on when we can meet again.

PROFESSOR DORSANEO: Could we meet for
one day «-=- come early, stay late?

CHAIRMAN SOULES: I don't think we can
meet -~ do this in one evening. I don®t knows.
We're going to have another report from Harry's
committee because the best thing to do will be to
scrub these things completely through in order to
sclve the process of citation issue that we just
had and orgaenize the rules about who may serve.

MR, TINDALLy I°'11 defer. To me,
that's a larger issue that may take a long time
EQ -

CHAIRMAN SOULES: VWell, we're not
going to get through today, you understand?

MR TINDALL: I undexstand.

CHAIRMAN SOULES: We're going to have
to have a meeting between now and the end of the

year.

512-474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

L1

12

13

14

15

le

17

18

19

20

21

22
23
24

25

158

MR, LOW: Hadley and I were just
discussing a simpler way to do it is to go back
and just talk about who may serve all citations
and just list the persons. &And then how, you
know, that person -~ and them put in there by, you
know, disgualification. And then you'’ve got
different rules in 106 that also incorporate 103,
and scme ¢of them you don't even have L0 repeat.
And you can say, you know, just start out "in
addition,”™ "and to others,® when they can’t £ind
them. And you could shorten them and just say who
and how and then the retuin.

CHAIRMAN SOULES: Well, there is no
question we can do that, but we need it in writing
for the Court to act and we can't get it written
today -

MR, LOW: That's right.

CHATRMAN SOULES: And for the most
part, the members of this committee like to see
what's written before they votes

MR, LOW:; I understand that.

CHAIRMAN SOULES: 8¢ we do need to
charge Harry's committee with as much information
as we possibly can give him s0 that we do get

written proposals on the table for the next
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meeting.

PROFESSOR EDGAR: I further suggest
that when we get through with that, we might look
and see that Rule 104 needs to be substantially
modified, if not deleted.

MR, LOW: Deleted, maybe.

PROFESSOR EDCGAR:; But I simply call
that to the attention ¢f the committee. A&And,
also, to look at Rule 105 and see if any changes
need to be made there, as well.

PROFEESBO0R DORSANEC: That's the thing
I wag ~~ I didn't mention when I told myself to be
guiet, It would be nice if 103 and 106 were next
to each other.

PROFESSOR EDGAR: Yeah, just simply
rearrange them. Put them in the order in which it
happens.

MR, TINDALL: Well, let me get the
consensus here, and we'll know -~ I think we've
got an idea on how we want 103 written, and I
think we've got an idea on how 106 is written. We
will, perhaps, complietely delete 104 and 105, or
at least incorporate those provisions into other
rules 8o that logically, then, we would have three

core rules: Who may serve; how they are to be
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served; and then the retuzrn,

CHAIRMAN SOULES: That's make sense,
That last part of 103 we just talked about would
be under "how."

MR, LOW: &And then, there is one
specific thing that applies to citation that may
not apply to other process, and you'd have to take
that and specify 106. ¥Tou know, by giving to
somebody that's at that address or person that
makes ~-

MR, TINDALL: Well, Luke, I think
welve got & pretty clear direction here. We voted
on this, I know at least twice now, and I think
we've got =~ I don't know ~- you know, there's no
need to just grind and refine on this forever. I
think we've got a clear mandate of this committee
on the changes we want now. I urge that we go
ahead and send those to the Court because -~

CHAIRMAN SOULES: How are we going to
send them to the Court?

MR, TIWDALL: Well, based on the
changes we have approved here today.

CHATRMANW SOULES: Well, I know, but
there is not anything in writing on the table and

that is a problem.
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MR, TINDALL; Well, we voted on 277,
and I didn't see all that in writing at the end.
And we went through some very serious issues on
the court's charge that we are going to send on to
the Court without having it £inally back here
flyspecked once more.

MR; REASONER:y What about sending them
out by mail, Luke? Would anybody have any
obijections?

MR, TINDALL: %11 d¢ thate. I just ~-
I want to see us move forward.

CHAIRMAN SOULES; Okay. Let me say
this. We are going to have toc have another
meeting between now and the end of the year. We
have covered about half of this book. And I think
the reason is because we covered the first half,
the half that we have covered very thoroughly, and
it took all that work to get it out, no guestion
about it. But we still have matters pending that
we have to address. It's not fairx to those
persons that have asked for our help_fox us noit to
get their matters dealt with before the Court
promulgates rules and then takes ~- in effect,
we're going to delay f£or one or two years, the

enactment of other ~- of more rules in the regular
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course,

MR, TINDALL; Could we go ahead and
vote on the changes to 1067 And I think with
that, we can complete the real problem dealt with,
and then in texms o0f the £ine tuning, get this
thing rewrittens.

CHAIRMAN SOULES: Sure.

MRy TINDALL:; &And I wilil be glad to
take on as a longer term project, because that
gets into these issues that I think I'd like to
put & law clerk on and tell me about citations and
sunmonses and precepts and all that other.

CHAIRMAN SOULES: Okay. Can we get
that £or the next meeting? We need that for the
next meeting,

MR, TINDALL:; I%311 do my best.

CHAIRMAN SOULES:; Okay.

MR, TINDALL: Sure., But I'd like to
go ahead and get our changes approved today. I
really would, Luke. I mean, we've had them here
~=« the only change we have not had before the
committee in writing is the conforming change to
106 where we put the word Yofficex® first and we
delete ==

CHAIRMAN SOULES: What do you want
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approved, Harxy? wé*ve approved 103, and we've
approved 107, We've talked about -- do you want
approved the thought that wve reorganized ~-

MR, TINDALL: 106a, which is zreally a
housekeeping change. It's to conform with the
change that was made in 103.

CHAIRMAN SOULES: Is the committee, in
principal, in agreement with the discussion that
we just talked about in terms of reorganizing the
process service rules and the changes ~- the
specifics that have been brought up?

All who arye in general agreement with that,
show by hands. Opposed? OQOkay.

PROFESSCOR EDGAR:; But Harry is going
to reorganize it, though, and it's =~- is he not?

CHAIRMAN SOULES: I don't ~- he said
he was going to tzy.

MR, TINDALL: I*11 do that, but I*d
like to go ahead and get this committee'’s approval
on the changes as we discussed them here today and
voted on 103 and 107. &And if we can get the
housekeeping to 106, then we can complete that and
I can get off the f£loor until later on in terms
Of ==

CHEAIRMAN SOULES: Let me just say,
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Harry, somebody has to be the bad guy. There are
rules in other committees, particularly in the
committee on the administration of justice that
you can't even take up a matter that's not before
the committee in writing ==«

MR, TINDALL: I understand that,

CHAIRHMAN SOULES: <«= in the proper
form and so forth. We are attempiting to give you
guidance ~= all the guidance we possibly can, but
the committee can't pass on something in my
judgment until it's here and in writinge.

PROFESSOR EDGAR: For example, Buddy
brought up a good point that maybe we could take
and put all of this in cone rule and make it very
simple and just have everything im chronoclogical
order. Delete Rule 104, which everybody says
doesn't mean anvthing. And I would hate for us to
adopt these zules =-=- have these go to the Court ==
have them promulgated with Rule 104 still on the
books., I mean, I think there are a numnber of
things that we -~ we need to lock at this whole
thing. And I would prefer to see it all in
writing as we are going to approve it, in its
entirety, before we let it out of committee. Now,

that®s my reaction.
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CHAIRMAN SOULES: HNow, we may do
markups, minory markups or major markups, on what's
here, but everybody, when it's through, has thelr
notes made on a piece of paper that has the text
that we passed; and at least, we need to get to
that point, and we're not there tqﬁay@

When can we meet again? Who's got a
suggestion between now and the end of the year?

MR, B&AKELY@ My. Chaizrman?

CHAIRMAN SOULES: Yes, sir, HNewell,

MR, BﬁAgELY; Let me raise this aspect
of the thing. Ifve got a mental picture of what
the Court plans to do -~ how fast it plans to
operate and s0 on. A&nd it hopes to get the rules
settled on in December and then put it into the
Bar Journal to be effective before the legislature
ends; is that right, Justice Wallace?

JUSTICE WALLACE: Well, that was the
plan. We thought we were going to get through
todays.

MR, BLAKELY:;  What will thiﬁ having a
new meeting do if we don't meet until December --
you see <= o0r if we couvld meet later this month ox
early October and still achieve your objectives?

JUSTICE WALLACE: If we don't meet
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until December, I don't think it's going to be
physically posgsible for the Court. In effect,
youve got a two-week month in sec@mbezg is what
it boils down to in getting anything done -~ a
three~week month at the most. And it's going Lo
be very difficult, if not impossible, to get that
done and conply with the 60-day reqguirement of
publication in the Bar Journal before we can get
an effective date. I say we're going to have to
move that effective date down to at least until
July 1 1f we waited until December.

CHAIRMAN SOULES;: Jugtice Wallace,
comment, if you will, on your feeling as to the
Court's attitude about such delay on the matters
that we have passed on and still have before us in
texms OF o

JUSTICE WALLACE: There is no real
problem. The concept we talked about is to
establish a firm practice of amending rules no
more freguent than every two years, and have them
set a date, whatever it is, the ﬁirst of any month
you want to mention, but on the £first day of
so~and-gs0 month ~- and this next year will be the
odd-number year, is when the lawyers can expect

rule changes to be made ~- and then stick with
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1 that. A&nd that's what we're working toward.

2 Mow, there is nothing magic about any month,
3 gxcept I know the Rules of Evidence have been

4 setting on the table for some time now. We're

5 waiting to get all those approved and promulgated

6 along with these Rules of Procedure. And we're

7 going to have a day when rules are going to be

g promulgated, and when you get to get the rules of

9 evidence, c¢ivil procedure, appellate procedurg =-
10 whatever the rules are. This is going to be the
11 time when you expect nev rules and give the Bax
12 out there and Bench notice that we're going to
13 start looking for these. This is the date they're
14 going to be published, instead of us going down to
15 the courthouse and come toe £ind out 30 days ago
18 new rules were published and nobody has seen them
17 yete

18 MR. BLAKELY: HNow, was any of this
18 tied in with the legislative session to get it
20 done?

21 JUSTICE WALLACE: No.
22 CHAIRMAN SOULES: And for your work,
53 Newell, I think that the Court could go ahead and
24 do what it may wish to do on the Rules of
25 Evidence, maybe promulgate them in orxder to take
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care of those Rules of Evidence before ==«

JUSTICE WALLACE; We could go ahead
and work on the Rules of Evidence and prepare an
order and promulgate an effective date at a time
when these rules would be ready, where we can mneet
that definite date. &nd that way, you can get
your work done because the order is there; they
have been promulgated; and the effective date will
just be moved up.

MR, B&AKELY% There is one little
wrinkle, and that's moving certain Rulesg o0f Civil
Procedure into the Rules of Evidence. & little
suggestion that I think we could deal with in ten
minutes today, if we could do that.

CHAIRMAN SOULES: I did want to get a
report £rom vou today, and I think there is a
matter on Rule 202 ~- is that -- have you had a
chance to see something that got submitied on Rule
2027

MR. TINDALL: Luke, I think I've got a
clear direction, and I think Sam and I have
conferved we're going to get together and have
this thing -~ is it the consensus of the committes
that if we lived in & perfect world that all this

be combined in one global rule much like our
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discovery rule? Would that be the way the
committee’s preference would be? Let me just get
some ideal thinking f£rom you.

PROFESSOR DORSANEOQO:; My preference fox
now would be to have Rule 103, as we voted on it,
Rule 107 and Rule 106 as tentative suggestions.
That done, together with looking at Rules 104 and
105 and treating that as a package, maybe I wouilid
want to go¢ back and look at 101 and 102 and see
what in the world they are about.

MR, TINDALL: Sure.

PROFESSOR DORSANEO; 102 is not about
anything -

MR, TINDALL: I think everything from
89 through 107 ==

PROFESSOR DORSANEC: ~- and get that
done because that'®s a real problem today in law
practice on sexvice of citation. And the legal
community has wanted that problem to be
addressed. And that can be done and it can be
completed. It could even be done from my
perspective by & subcommittee, somewhat Like the
way the appellate rules were done at the back end
because we don't have any policy issues involved

at all. This is really just a matter of choice.
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MR, TINDALL: We've agreed on what we
wante.

PROFESSOR DORSANEO: But on the othex
hand, this larger question of comprehensive look
at service of process and the methods, that is
going to take a long time to do. A&nd I would
rather go ahead and do something that is a lot
more than mere patchwork that sclves the real
lawyer's problem as quickly as possible in a
professional way, leaving the larger overall thing
to a definite later time. That would be my
suggestion.

CHAIRMAN SOULES: Okay. We do want to
hear from Newell, and Justice Wallace has a couple
of things he wants us polled on.

But when should we meet again? Can anybody
meet before the end of the year? Should we make
it & Januvary date?

MR. SPIVE¥Y: Mo, not in January. Some
of us will be skiing.

MR. REASONER: What about the end of
October?

JUDGE THOMAS: How about reasonably
after HWovember 4th?

MR, TINDALL: What about November 8 ==
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7 and 8? That's after election day.

CHAIRMAN BSOULES: Tom?

MR. RAGLA%D@ I'm in agreement that
this whole series ~- 100 series ought to be looked
at very carefully. But it occurs to me that there
are very valuable and substantial rights which
hinge upon due process, et cetera, et cetera.

And I think that it is significant enough to
where this committee, whenever it meets, come here
with the idea of devoiting their entire attention
to that portion, this 100 series here, because
there's a lot of things that I don't know, just in
reading this, that raised some guestions in my
mind. There's a lot of statutes that deal with
police officers. There are a lot of other rules.
There is a line of cases, for example, that says
that the statute of limitations is not tolled
unless service is requested timely within the
two-year period or four~year pericd ¢f time. I
don't know what effect it might have on Rule 128,
for example. It may not have any at all, but I
think it merits some real serious consideration,
rather than trying to cram it in between 4:00 and
5:;00 on Friday some afternoon.

MR. SPAREE (Bl Paso) Or 11:00 and
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12:00 on Saturday.

MR, RAGLAWD: That's right.

MR SP&R$$ (EL Paso): Which is where
these rules have been £or six months.

MR. RAGLAWD: That's zight. I think
that this is important. I mean, this is not like
discovery rules where, you know, the Court could
come back and patch it up latexr on if it's not
given the proper attention. I think it is
important enough where we have & special session,
if you please, to deal with this one portion of
the rules.

CHAIRMAN S50ULES: Tom, are we going to
have two more meetings or ong?

MR. RAGLAND; Well, I don't know,
Lukes

CHAIRMAN SOULES:; Well, if I make the
next one a special session on this, and we've
still got work to do on the other ==

MR. RAGLAND: Well, I understand that.,
and I'm not saying that the other work is not
important. But I think this certainly has
constitutional implications ~- dimmensions here
that maybe some of the other rules don't have

guite that significance.
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CHAIRMAN SOULES: It would be my plan
to take up something "noncontroversial® first
thing Priday morning, and then put these right
where the 270 series rules were on in this
meeting's agenda. S0 as soon as we've got a crowd
and we can get to work on these, we'll work on
these until we get them done and then do the rest
of the rules. A&nd everybody take a look ==

MR, RAGLAND: But noncontroversial
matters always generate a lot of debate whether
it's controversial debate or not.

CHAIRMAN SOULES: Well -- but if we
start on these things £irst, we start before a lot
of pecople get here.

Seventh and 8th -~ is that a time that is
available? .

MR. REASCHER: I've got a conflict on
the 7th.

MR, RAGLAND: What month?

CHAIRMAN SOULES: Hovember.

MR. TINDALL:; First weekend after
election.

PROFESSOR EDGAR: Is the 7th on a
Friday?

CEAIRMAN SOULES: Seventh is on a
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Friday. Harry has got & conflict with that.
Harry, do you want to have an alternative to the
proposed meeting?

MR. REASONER: WNo, if I'm the only ons
that’s got a conflict, it sounds like a good date.

CHAIRMAW SOULES: Well, you may net be
the only one.

MR, REASONER: Well, you might nove a
lot faster if I wasn't bhere.

PROFESSOR QGRs&NEOz That's -~ I was
going to say it would probably speed up the
meeting.

CHAIRMAN SOULES: Judge Thomas?

JUDGE THOMAS; How about the next
weekend? I don't have a calendar in front of me.

MR. TINDALL:; Ifve got a conflict if
we're going to == I'm already committed. The
2lst, we're getting close to Thanksgiving.

CHAIRMAN SOULES: That's the weekend
before Thanksgiving. That puts us two short weeks
in a zow.

PROFESSOR EQGAR: Judge Wallace, if we
met on the 7th and 8th and perhaps completed our
business, do you feel that that would give the

Court an opportunity to deal with these matters
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and to meet the time schedule that you had
originally anticipated, or do you think that’'s
still crowding it too much?

JUSTICE WALLACE: Well, let me tell
you just kind of what was involved in getting to
us., First, of course, Luke gets together and
sends me an exact form of what the committee has
done. I, then, have got to get my secretary to
prepare the order f£or the Court, and then we can
get a date set ahead of time to get the Couxrt
together to work on these, presuming we can get
that done in one or two days -~ one or two
sessions.

S0, if we were working toward December 1, I'd
say any time past the 7th and 8th of November is
going to be inmpossible. We’d just have to wmove
the effective date forward. That would be the
only thing I could consider.

PROFESSOR EDGAR: But you think that
mayvbe the 7th and 8th might be within the ballipark
to achieve what you had originally =--

JUSTICE WALLACE: I would hope we
could get it done.

CHAIRMAN BSCOULES: I need some

direction from the committse on that. We've been
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working for a year on & lot of rules, and I have
pulled them together as best I can. Bui my plan
was to create when we're done ~- and I can even do
it before that ~-~ I can do it and have it ready
for the next meeting ~-- another one of these
that's got all of our recommendations for
approval. I'm not going to put in the ones that
we've rejected, but whatever we approved, wmake a
book and send it to all of you 8¢ that you can
look at it and satisfy yourselves that it reflects
what we have done.

And, 1f I have missed something -~ I'm sure I
must have missed something -~ then I can get
feedback from you, and that's going to be a 30-day
process, chances are, I mean, 1f I send it ocut
for feedback within the week, I think you would
feel rushed, Two weeks would probably be the fuse
that I would put on it and legitimately get
evervithing back. And then taking your couments
and making the corrections is going to take a
while. BSo, you know, to get this done right,
carefulliy, it's going to be haxd to meet that
Qecember deadline even if we had gotten throughb
today.

JUSTICE WALLACE: Well, I think the
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1 best thing =~ the prudent thing would be to move
2 our effective date forward because, like I say,
3 there is nothing magic about it. One date is as
4 good as anotherxrs I just feel wery strongly that
5 the lawyers out there and the judges should have a
6 date. This is the date, the first day o¢f this
7 month. Whatever the date is, that every two
8 years, that's going to be the date when new rules
8 are promulgated, if there are any, and stick with
i0 it and there is nothing magic. I know we need to
11 get some evidence matters -- 0r get as soon as
12 possible because of that; and that's the only
i3 thing.
14 And I think =-- Ky, Blakely, do you see any
15 reason why we can't have the Courxt go ahead and
16 promulgate the rules, and you would know exactly
17 what they are as an accomplished fact, except the
18 question of when the effective date is going to
18 be? Would that interfere with your work in any
20 way?
21 MR. BLAKELY: No, that would be fine.
22 JUSTICE WALLACE: Okays Well, let's
23 just plan to do that. And when we get it all
24 together, then let's do it and give ourselves
25 enough time to do it right, and we®ll pick it up
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when the committee gets through ~-

CHAIRMAN SOULES: &ll right.

JUSTICE WALLACE; ~- because I don't
know of anything that the Bar out there is just
waiting for us to do this, g0 they can do things
the right way. There is nothing I don't think
that we're doing that 1s that much of an
emergency.

CHAIRMAN SOULES: S0 if we don't do it
in early November, we're going to be =~

PROFESSOR EDGAR: Well, let’s do it in
early November, and give us more time to
double~check and make sure there are no mistakes
in there.

CHAIRMAN SOQULES: Beg youxr pardon?

MR, SPIVEY: We all can't be here on
any one day, so0 let’s just @iak a date and =~

CHAIRMAN SOQULES: Okay. Let's =~
whatever date is proposed then -- 7th and 8th or
the l4th and l5th are the dates.

JUDGE TUHKS: Fougt@enth‘amd 15th of
Hovember?

MR. TINDALL: I urge the 7th and 8th.
It will give us more time to -~ if we have to call

ancother meeting after that.
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MR, SBPIVEY: That's a good idea. The
earlier, the bettexr,

CHAIRMAN SOULES: Well, let's just
take a poll on how many want to start the meeting
on the 7th, and how many want to start it on the
14¢h?

HEow many on the 7th? Show by hands. Eleven.
How many want to start on the l4th? Well, of
those that are here, the preference is pretty
significant that it start on the 7th.

MR. EDGAR: 8:307

CHAIRMAN SOULES:; 8:330. We're going
to work £rom 8:30 till -~

PROFESSOR DORSANEO: 6:30.

MR, TIWDALL: Luke, I suggest we
commit both full days until we get ground through
this. Is that too oppressive to say we'll work
late Saturday afterncon rather than nocontime?

MR, SPIVEY: That's a wvery good
suggestion, with the exception there is a heck of
a football game that afternoon.,

MR, TINDALL; Is there? Well ==

PROFESSOR EDGAR: Well, then, you've
got to make & plane reservation, too, in advance,

and you've got to get out of here when your plane
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leaves.

PROFESSBOR DORBANEOQ: I would rather
work Friday later and go home in time to watch &
real football team.

CHAIRMAN SQULES:; What i1f we go abead
and schedule to work from 8:30 to 6:30 on Priday
and from 8:30 to 1:30 on Saturday? Does anybody
know what the plane schedules are after 1:307

PROFESSOR EDGAR: On Saturday?

CHATRMAN SOULES: ¥Yes, sir.

MR, SPIVEY: We can schedule it at
1¢30, and then if we have to adjust it, we can
just make a short adjustment.

CHAIRMAN SOQULES: Okay. UNewell,
you've got some ~- well, let me get these matters
for Justice Wallace, first of all. We need to get
polls on a couple of things.

One of the matters that the Court wants
guidance on is the prospect of shortening briefs
to 30 pages unless special leave o0f the Court is
given. Since we are not going to hav& another
meeting, we may have -~ o0f course, we will have
one now on the 7th -~ get the committee’s feelings
and the Court's proposal to, one, limit briefs to

appallate courits to 30 pages, double~spaced, typed
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or equivalent, on 8 1/2 by 11 paper, ezxclusive of
index and table ¢0f cases. The party may petition
the Court to permit additional briefing.

What discussion do we have on that? Harry?

MR. REASONER: What ig the federal
appellate rule, Luke, do you remember?

CHAIRMAW SOULES: I don'’t know.

MR. WELLS: Filfty pages.

PROFESESOR DORSANEOC: - Why have all
these == why don't we just make one £or the sane
bright~colored paper, too. I'm &against the ==
imposing these arbitrary iimitations on briefing.
I dontt write -~ I write a lot ¢of appellate
briefs, ordinarily, not any longer than 30 pages,
exclusive, et cetera; but my attitude is that that
is a bad idea to start imposing limitations across
the board.

CHAIRMAN SOULES: Hazry?

MR, REASONER: Luke, I think it's a
good idea because I think it's a good discipline
for @all of us. And the only guestion I would
have, Judge Wallace, is that I°'m used to the
federal rules except that Im not so used to it
that I can remember what it is. But that -- and

that seems to me that'’s an ample length. Thirty
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pages, double~spaced sounds too short to me for
the average case.

MR. SPIVEY: 1Is this rule trying to
satisfy the lawyer or trying to satisfy the Court?

JUSTICE WALLACE; Trying to satisfy
the Couxrt. There is nothing more disheartening,
as Judge Pope can tell you, when mnost of these
briefs are read at home anyway «~- you don't find
time to read them -~ and you get there about 9:30
and you pick up this brief, and it's 130 pages and
it could be written in about 25, and it's the sanme
thing over and over again.

As Harry said, it's the exception, and if
that limit is in there, I found, and I think all
of vou find, that if you got that limitation, you
are going to go over it again and knock out that
excessive wording and say what you have to say,
and you can say it adeyuately, and everybody is =~

MR. SPIVEY: As an advocate, I'd like
to see the other side £ile 150-~page brief because
I think the court probably won't reaﬁ it as
carefully as they would a l2-page brief, But my
personal preference is -~ but I wasn't suze
whether the reguest was coming from the Supremne

Court Q0 =«
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JUSTICE WALLACE; Well, it is f£rom the
Court, and the 30~page is no magic -- I understood
that was the federal limitation.

MR, TIWDALL; I thought -~ Luke, I
have it right here. It's Rule 28g. It says,
"EBucept by permission of the court or as specified
by local rules, the Court of Appeals'® principal
brief shall not exceed 50 pages and reply briefs
shall not exceed 25 pages excluding the pages
contained in the table of contents, citations, and
any addendum containing statutes, rules,
regulations.®

MR, WELLS: I think that's a
reasonable rule. I think 30 is a little tight
sometimes.

JUSTICE WALLACE: Okay.

MR, RAGLAND: Judge, doesn’t the Court
of Criminal Appeals have a rule -~ briefing rule,
that limits it to 60 pages and -~

JUSTICE WALLACE; I don't know.

MR. RAGLAND: ~- I was just wondering
what their experience was on that,

MR, REASONER: Well, it's not
double=~spaced either, is it?

MR, TINDALL: It's just =-- well,
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that's another ==

MR, MCHMAINS: There are spacing
requirements.

MR, TINDALL: Well, I hate to get into
the federal rules on spacing. It just says 50 =«
50 pages is all «-

MR, WELLS: The federal rule talks
about the type ©of type and all that.

MR, MCHAINS: Ho, specify printing and
type and everything else.

MR, TINDALL: Oh, they got everything
in the worlid in ==

MR. MCHMAINS: Marginsg ==

CHAIRMAN SOULES: Whexre is the Fedsral
Rules of Procedure referenced?

MR. MCMAINS: 28g.

MR, TIWDALL: 28g in the Rules of
Appeliate Procedure,

PROFESSOR DORSANEQO: But you really
have to look at the local rules. ¥You have to look
at the Fifth Circuit.

MR. TI%QALL@ Yeah, the Fifth Circuit
has got local rules and they have got operating
rules. They are -- it's layer upon layer of

rules.
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CHAIRMAN SQULES: How much £or the
reply brief -~ how many pages?

MR, TINDALL: Fifty and 25.

MR. REASOWER: Well, I would urge
consideration of the federal rules or something
like them, Judge, because it seems Lo me those
work pretty well.

PROFEBSOR DORS&%EG% Well, what
happens if the brief is too long then, if we
contemplate that? Do you just throw it away aftex
you read the first 50 pages?

MR, REASOHER: Well, they styike it in
the Fifth Circuit and people don't £ile briefs
that are too long.

CHIEF JUSTICE POPE: ¥ou just gqguit
reading at page 50.

PROFPESSOR DORSANEO: That's what I wvas
saying. You could do that anyway.

CHAIRMAN SBSQOULES: Rusty licHMains.

MR, MCHAINS: I've got to leave to
catch & plane, but my only concern is more in the
Supreme Courit than in the Court of Appeals in the
sense that -~ particularly if the Court of Appeals
has given you an extension of additional page

length, you know, so that you've got a biggex
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brief to start with -~ vou obviocusly have to make
an application for the petition for the writ of
error for extension of your briefing in the
Supreme Court == to the Supreme Court, much like I
assume that the motion of extension practice has
to be directed to the Supreme Court even though
vou are filing it in the Court of Appeals. And
you are on a short time fuse for 30 days, after
the motion for rehearing is overruled, to get the
motion for extension f£iled -~ acted on, et cetera,
which regulres some pretty expedited action on the
part 0f the Couxrt.

And I just -~ I guestion now -~ you know, if
the Court waits a week -- I mean, it may well be
that vou're trying to beat the time limit and you
don*t find out you really can't get it into 50
pages until you're two weeks into it, and you are
on an awful short time fuse to require that motion
to be both filed and granted before you £ile the
brief; and I don't know how yvou handle that
guestions.

MR, SPIVEY:; Why don't you put some
common sense rules in thexa and say that it shall
be -- let’s take 50 pages, for instance. And then

i€ it is -~ Lf it exceeds that, that you could ask
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permission of the Court, and i€ the Court doesn't
grant it, vou withdraw that brief and reduce it.

MR. MCMAINES: Yeah., Well, all I'm
saying is that I think the short time fuse in the
Supreme Court is something we ought to give
credence to, to adjust the time period because the
Feds will not let you =-~- theoretically don't let
you £ile a brief that is longer than that unless
you have got authority to do it before you file
its

MR, REASOKER:; But I think, Rusty.
don't they send it back and give you an
opportunity to refile it?

MR, MCHAINS: As a general rule, they
will send it back if you've got the wronyg cover or
theyive done anything else. They don't have to do
that, but they do do it. &And unless you are going
to set up just a continuous -~- just build in a new
motion practice that's routine, which I deon't
think is going to hely the Court any in terms of
just ignoring a iot of the extra pages in the
brief that they could do now, I just think it
makes some sense to allow some leeway there as to
what happens when you £ile it or get into that

short time fuse gituation.

B812«474-5427 SUPREME COURT REPORTERS PRISCILLA JUDGE




10

11

12

13

14

15

16

17

18

12

20

21

22
23
24

25

188

I don't have any specific recommendation
without anything in front of us, but it seems to
me that it would be appropriate, you know, to
virtually specify in the vrule that if you have
made -- 1f you certify to the Court that you made
a8 good faith effort and can't do it in less than X
number of pages, then that certificate or
something ought to be good enough to get you ~- at
least until the opportunity -~ if the court
disagrees with you and sends it back -~ that vou
should have two weeks in which to comply, or, you
know, ten days or something like that.

MR, WELLS: Well, I don‘t think we can
go into all the details of that at this point. I
think it's the consensus of the group that a
50~page limitation -- application of the federal
rule would make sense.

CHAIRMAY SOQULES: Okays What I
haven't heard is ~- or we have heard a lot of
people talk about 50 pages. Are we talking about
50 pages to & side oxr 50 pages fox the appellant
and 25 pages for the appelliee?

MR, MCMAINS: W¥Wo, no. The 50-page
limit applies to both. The reply brief which is

the =-- see, there is a specific reply procedure.
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That's the second brief. 8o it's actually 75
pages total that ==

MR. SPIVEY: Why don't we have
somebody draft a proposed rule and we've got
something to argue from.

PROFESSOR DORSANEQO: I'll volunteer to
draft.

CHAIRMAN SOULES: Okay. Will you
work with Rusty?

PROFESSOR DORSANEO: ¥Yeah, because I
have guestions about points of error, and also
because bench trials, you were going to have to
put in a lot of extra points of error on findings
of facts and a lot of garbage that maybe shouldn't
be counted as a page limit. You have a practice
0of restating points, maybe -~ that’s a dumb ~-
that's stupid anyway. So maybe we could work out
something that would, in fact, be helpful and not
just some arbitrary =-

CHAIRMAN SBOULES:; And that would be
amendments to the Rules of Ap@@lla%@‘Proceﬁure
anyway .

MR, REASONER: I think the suggestion
that we eliminate the practice =« of course, I

would like to eliminate points of ervor myself.
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PROFESSOR DORSANEO; 8o would I, But
we are not going to do that. probably.

MR, REASONER: But, at least, we ought
to get out of restating them. I wouldn't ask
Justice Wallace, but I would be suspicious i£
anybody reads "Restated Points of EBrror.®

JUSTICE WALLACE: There is really no
point in it. If you read the points of erroxr, you
know what points they are talking about.

CHAIRMAN S0ULES: Okay. The segcond
point that Justice ~- okay. 8o the ~- is it the
consensus that 50 and 25, the federal rule in
terms of page limitation, is workable? Okay,
anyone feel that ==~

MR. SPIVEY: You're talking about as a
general instruction to -~ that somebody ought to
draft from?

CHAIRMAN SOULEB: Yes.

MR. S8PIVEY: I think so, with the
other suggestion that he's going to take this up.
that it not be a nit-picking or a =-- I certainly
agree with him that the color of the briefs is
such a ridiculous thing, and I've gotten
caught ==

CHAIRMAN SOULES: I'm not talking
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about colors or anything just -~ I guess maybe
print size or type size, or how many words on a
page has got to be controlled because otherwise,
judges burn their eves out reading the f£ine print,
I would thinke.

JUSTICE WALLACE:; Just recently, I got
one of the worst briefs I have ever seen yet. It
was almost 200 pagess I sent it back and told
them t¢o shorten it and make it concise, and all
they did was put it on a reducer and sent the same
material back. It took up less pages, but you
could hazxdly read it because it was s0 small,
People like that you're ~- are hopeless aﬂyway;

CHAIRMAN SOULES:; S0, we were really
talking about pages and some control of the number
or words on pages «=- however it is controlled.

The second guestion here is that we want to
get & consensus on == Or issue -~ whether all
points of eryor raised in the Court of Appeals and
not addressed by that court and its opinion, are
overruled as a matter of law ~- 0r L0 be
congsidered overruled as a matter of lawvw.

JUSTICE WALLACEy The rules say that
the Court of Appeals shall rise on all points

before it.
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MR syﬁﬂﬁﬁ (El1 Paso): We debated that
several times last vear, even, and it seems (o me
we were always ~- the majority was in favor of
maintaining the rule that we had.

JUSTICE WALLACE:; Well, here's the
problem you run into. The Court of Appeals =~
some of them will take one dispositive point and
they are right on it. They don't take up
insufficiency points or anything like that. When
it comes to us and we need to overturn it on that
one dispositive point, and then you've got the
whole process to go through again because the
Court of Appeals didn't address all points like
the rules say they should.

MR. SPARKS (Bl Paso): Well, Judge,
f've even had cases where the Court of Appeals
will have one dispositive point that goes to the
Supreme Court and then it's a remand. &nd if you
get it back because they haven®t addressed that
point ~- I have had two that they end right there,
and you don‘t have to try it again. I mean, you
know, it's just -- I would be more inclined to say
that the Court of Appeals has to rule on the
others. I just -=- I have always favored that

rule, but I remember we have debated this several
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times«

CHATRMAN BOULES: Proadus Spivey.

MR, SPIVEY: I have had that
experience recently where the lawyers on both
sides have joined asking the appellate court to
rule on those issues because both of us felt that
would be dispositive, and the Court simply refused
to do it. That puts us in the position of almost
guaranteeing that the Supreme Court will remand it
unless the Supreme Court can get as irritated with
the Court of Appeals as we are.

I would like to see a rule that says, &s you
suggested, that if they don't rule on them, they
are overruled as a matter of law. It seems to me,
that gives the respondent at least something to
appeal on, you know, because we feel it should be
preserved. The mere fact that the -~ that the
Court of Appeals didn't rely on them -~ didn't
touch it, doesn’t deprive him of the opportunity
to argue it.

CHAIRMAN SOULES: Anyone else?

MR, WELLS: I agree with that.

PROFESSOR EDGAR:; I feel the reguest
is a reasonable one., I think the Court should be

able to have all those points before it and decide
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it without having to send it back to the Court of
Appeals.

CHAIRMAN SOULES: What if they == what
if they reserved the insufficiency points? They
would have to expressly reserve the insufficiency
points. They pass on all the law points and say
they think that disposes of the case.

MR. SPIVEY: ¥Yeah. That®s ijust giving
them a way out. I'm saying they need to rule on
it, or it's overruled as a matter of law.

CHAIRMAW SOULES: Well, what 1f the
Court legitimately feels that the law disposes of
the case, but they do want them to take anothex
look at it, if that's disagreed with, because of
the insufficiency points which may be voluminous
-~ may be big problems. But then =«

MR. SPIVEY: Well, as a matter of
housekeeping, it is all before us ==~

JUSTICE WALLACE: The place 1is where
the problem is coming from, and I don't think it
would do any good at all.

CHAIRMAN SOULES: I'm just raising a
guestion, I don't know the answers.

PROFESSOR EDGAR: Well, frequently,

though, the -~ what happens is the Court of
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Appeals will rule on the legal sufficiency point
and never reach the factual sufficiency point.
And then on application for writ of erxror, the
Supreme Court reverses on the legal sufficiency
point and in doing so, clarifies some 0f the law
and some of the evidence so that then upon remand,
the Court of Appeals can legitimately exercise its
fact f£inding function.

MR, SPIVEY: But don’t you allow themn
the opportunity to second guess their way around?
Don't you give the Court of Appeals an unfailr two
bites of the apple?

EROFESSORVDORSAﬂﬂes It doesn’t really
happen that way. In a lot of cases that I see,
they have decided that the evidence is legally notg
wa T don*t mean a lot «=- but in a numbexr o0f cases,
they decide the evidence is legally insufficient.
They get reversed. Presumably, they would have
found that it was factually insufficient, too.

And then they £ind that the evidence is factually
sufficient based upon looking at it the right waye.

CHAIRMAN SOULES: Once they £ind out
the evidence was good evidence instead of not good
evidence, then they weigh it and £ind that it

supports the verdict.
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MR. REASONER: Well, but -- and let mne
just ==~ I'm not sure I understand this. It seens
to me, as a general proposition in the
administration of justice you ought to avoid the
additional appellant consideration. But with what
Justice Wallace is suggesting, it would be nothing
that would preclude the Supreme Court f£rom
remanding cases where a change in the legal
standards might indicate a different result on
factual insufficiency points. The Supreme Court
would still have that discretion if it seemed
appropriate.

PROFVESSOR DORSANEO; If they said the
judgment was erroneous and then remand it to the
Court of BAppeals in the interest of justice to
redetermine the factual insufficiency thing that's
impliedly determined the first time around?

MR, REASONER: Right. Well, but I
mean =~- I mean, now rather than having a
mechanical rule -- I mean, I sympathize with the
courts of appeals when lawyers f£ile 200 points of
exror. I donft blame them £for not wanting to
write on them when 190 appear to be irrelevant.
And in the rare case where it would appear that

the interest of justice would be served by remand,
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1 I would suppose the Court would have the

2 discretion to do that even if tb@y treated all the
3 points as overruled in the £irst opinion.

4 MR. SPIVEY: But, Harry, don't you

5 have the same =~ 1f they are really irrxelevant =~~

& the other 190 points are irrelevant by overruling
7 them by operation of the law, doesn‘t that give

8 vou the same effect and give you more of a

9 finality of a decision?
10 MR. REASONER: ¥You and I are on the
11 same side., I just didn't articulate my position
12 very well.
13 MR, SPIVEY: ¥ou have a neat way of
14 sticking the dagger in a guye.
15 BR. REASONER: I think -~ I don't¢
16 think you ought to have a practice where every
17 time the court £inds -~ the Supreme Court finds
is the Court of Appeals hasn‘t clearly done itis job
19 that it has to remand it. I mean, in the federal
20 practice, now, you have the rare remand £yxom the
Ei Supreme Court of the Uni}eé States if they decide
22 they want to look at some other issue.

23 PROFESSOR DORSANEC; We have a special
24 problem because of the factual insufficiency -~
25 MR, REASOMER:; I undexstand.
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PROFESSOR DORSANEO@ -= and complaints
of jurisdiction that complicates the ov;z&ll
thing.

MR, REASOMNER I agree, but if the
Court has discretion to remand it when it wants
to, it seems to me it ought to be able to treat
them as overruled, except in the instance where. it
would be some use to remanding it

JUSTICE WALLACE: Well, recently, we
pretty much had taken the idea that in those
points that the Court of Appeals did not rule on
if we have jurisdiction of them, we can go ahead
and address them, period. But, o0of course,
insufficiency is a big one and they -~ some of
them just don®t¢ like to get into it, it seems
like, and there is nothing we can do but remand.

PROFESSOR DORSANEOQ;: But ouxr
discussion would indicate, Your Honor, that that
problem waould probably continue to be a problenm
because it is a problem, and that practice makes
sense. But there are a number of cases where the
insufficiency ruling is affected the second time
around by what the high court did on the legal
insufficiency thing.

MR. SPARKS (El Pasoj: But, you know,
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1 I*ve had two cases ~~ I don't do a lot of

2 appellate work. I usually tzy to get some smart

3 lawyers in our f£irm to do it.

4 But IT've had two cases that have gotten teo

5 the Supreme Court and they have gotten there with

6 the Court's of Appeals opinion that really don't

7 have anything to do with the briefs of either

8 party. They get a theory in the appeal and it's

8 gone to the court and now it’s back in the Court
10 of Appeals, really, to write on the gquestions that
11 we've had. &nd it seems t0o me when you are trying
12 to preserve those points and the Supreme Court
13 says, "Well, if they are overruled by operation of
14 law, then you reslly -~ you never had an
15 intermediate appeal,® you're making those pointsg,
16 really as far as the record goes, directly to the
17 Supreme Court.
18 MR, REASONER: Well, but to mg ==
is MR, WELLS: Well, that's all right,
20 isnft it?
21‘ CHAIRMAN SOULES: Justice Wallace had
22 a reply to that.
23 JUSTICE WALLACE: Of course, the idea
24 of this is not to prevent you f£rom getting a
25 hearing, it's to get the Court of Appeals to do
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what the rules say they should do now, and that
igz: address all points.

MR, SPARKS (ElL Paso): Oh, I
understand that that's the problem.

PROFESSOR EDGAR: How would you handle
the situation, Judge Wallace, 1f the Court of
Appeals did not write, for example, on the legal
and factual sufficiency points, simply reversed
the case on some other point that was not, and
didn't write on the legal and factuali sufficiency?
S50 then the Court, then, would assume that both of
those had been overruled by operation of law and
then concluded that the Court of Appeals was
incorrect on its -- on the legal =~- that the legal
sufficiency standard was incorrectly applied.

JUSTICE WALLACE:; If they brought it
up =-= if they hadvthat point, then we would
address that, right.

PROFESSOR EDGAR: Then what would the
Court do with that factual sufficiency point.,
which you have also implied that the Court of
Appeals overruled, which is final in the Court of
Appeals? How would you handle that type of
problem? Would you have to send that back then to

the Court of Appeals, or since the Court of
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Appeals overruled it and it's £inal in the Court
of Appeals, would you then have to automatically
remand it to the trial court?

JUSTICE WALLACE; That would be a
problems

PROFESSOR EDGAR: That would be a
problem.

MR. REASONER: Well, but, Hadley,
wouldn't they be free to make the determination as
to whether there appeared to be any point in
sending it back to the Court of Appeals?

PROFESSOR EDGAR: Let's assume that
the point on appeal is both legal and factual
insufficiency. The Court of Appeals does not ride
on the point.

Now, the only thing that can come to the
Supreme Court is the implied overruling of the
legal insufficiency point. The Court concludes
that was ~- that implied overruling was incorrect.

Now, does it remand it back to the Court of
Appeals because the Court of Appeals bhas already
concluded by implication that the factual
insufficiency point is good, oxr does it simply
remand to the trial court?

JUSTICE WALLACE: Well, now, if we =~=-
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L wait 8 minute. The appellant came up on factual

2 and legal insufficiency. In other words, the

3 Court of Appeals didn't rule on either one of

4 thems A point of error to us brought the legal

5 insufficiency. We say if the evidence is legally

6 insufficient, that takes care of it. The

7 appellant is right if his legal insufficiency

8 point failed, IT£ the Court of Appeals had ruled,

9 we would presume that the factual insufficiency
10 point that the Court of Appeals overruled, that
11 there was factual insufficiency in what they
12 ruled, and it would gtand@k
13 In other words, we f£ind if there is no legal
14 gsufficiency, then we take care o0f it. If we rule
15 wwe well, there is legal suifficiency and the -~ no
16 factual sufficiency point was overruled, then you
17 would have a £inding of factual sufficiency, would
18 be what remained, wouldn't you?
1% CHIEF JUSTICE POPE: Judge, if vou've
20 got & lazy Court of Appeals and you've got six
21 factual insufficiency points imn the Court of Civil
22 Appeals and & statute o0f limitations point, and
23 the Court of Appeals takes the easy way out and
24 writes only on the statute of limitations, and
25 erroneously so0. HNow, I'm not saying anything
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about the factual insuffiei@neym There is an
implied finding that there is sufficient evidence
from which there is no appeal, and the Court has
not addressed those points at &ll and really
hasn't had a fair review.

CHAIRMAN SOULES: That's my concern ==
what you are suggesting, Harxry -~ Haryy Reasoner,
I mean. If those factual insufficiency points are
presumnptively overruled by the Court of Appeals,
the Supreme Court can't even look at them. They
are f£inal there. And we're deeming that the Court
of Appeals has looked at them and decided them
consistent with this judgment.

S¢ it's not a matter of sending them back to
look at those for the first time since they never
have looked at them yet. It’s a matter of, "it's
all over.® It was final in that court when that
deemed ruling fell in place.

PROFPESSOR EDGAR: All I'm suggesting,
Luke, is that such a rule would cover a lot of the
problem and I think would, perhaps, stimulate the
courtg of appeals to comply with the rule. But I
can see this one instance in which that might not
work and it might work adversely, too., Well,

there might be an out because o0f the holding in
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Pool versus Pord where, now, the Court of Appeals,
in orxder to perform its function, must detail the
gvidence and show wherein it is factually
insufficient to overturn the verdict.

PROFESSOR DORSAMEO: 80 their impiied
holding would always be wrong.

PROFESSOR EDRGAR: Then their implied
holding would always be wrong and the case would
have to be reversed to the Court of Appeals to
comply with the mandate 0f Pool versus Ford; that
might be the out.

CHAIRMAN SOULES: That's pretty
convoluted --

JUSTICE WALLACE: You always got ==
where you've got error below ~- 1£ you £ound
erronecous judgment, you can remand an interest in
justice, as Bill said, until you get theicr
attention. I don't think you would have to do it
more than once or twice to get it, but -«

CHAIRMAN SOULES: Broadus, this seens
to me like serious points of insufficiency that
are dealing with maybe gquite a bit 0f evidence
that would have a hard time getting reviewed once
you get this, and we may be locking ourselves out

of a review with those points.

BI 2wdThaid? 7 QIPREMET COITRT REPORTERSK PRISCILLA JNIDCR




10
11
12
13
14
15
16
17

18

20

21

22

24

25

205
Broadusg Spivey.

MR. SPIVEY: How about putting a wvery
simple admonition that the Court of Appeals shalil
ride on every point raised and, perhaps, make a
limitation on the number of points raised.

MR, REASOHNER; But, wvou know, t0o meg ==
I mean, I guess I'm really troubled by the whole
noction that our appellate courts have to do this
mechanistically because a lot of the briefs ==
like I say, I don‘*t blame judges. A lot of these
points of erroxr are unworthy of wasting & sentence
on, you know.

PROFESSOR DORSANEO: ¥You see a lot of
opinions where they say we considered Points 74
through 78, and they were without merit.

CHAIRMAN SOULES: Chief Justice Pope.

CHIEP JUSTICE POPE: Well, a good
judge would include in his opinion all points not
discussed or overruled.

MR, REASONER: Well, I agree with
that, Chief Justice, but, you know ==~ I guess one
thing that troubles me about Pool frowm the
viewpoint of administration of justice, it secens
to me it is a tremendous burden on the appellate

court 1f every time some lawyer irresponsibly
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raises insufficiency points, they are then -+~ the
mandate is then that theyive got to write a very
detailed opinion.

PROFESSOR EDGAR: HNo, only if they
£ind that there is factual insufficiency. If the
evidence is factually insufficient and they afiirm
the judgment, you don't have to do that.

PROFESSCOR DORSANEO: How about thisg
How about saying you could imply that each one is
overruled, what they are doing now, except where
the Supreme Court has the jurisdiction to considerx
the point even though it wasn't addressed
specifically in the Ccirt of Appeals. But for
insufficiency complaints not addressed
specifically, that presumption or implication is
not appropriate.

MR, REASOMNER: But vou were just
leaving open the only thing that's a problem.

CHAIRMAN SOULES; Sam Sparks.

MR, SPARKS (Bl Paso)s: The problem, as
I understand it is, some courts of appeals are not
putting in their opinion that points of erroxr 20
through 100 are overruled because they are without
merit. If we come in with a rxule that says they

are overruled presumptively, we're just giving
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more strenth f£or those same courts not to ride on
the points of error. I mean, I think the rule
we're thinking about Jjust further excuses the
courts of appeals from not looking at points of
SLLor.

CHIBF JUSTICE POPE: I ==~ it £rightens
me to think that one's right to have points
considered depends upon a court =~- a couvrt of
appeals thsat, either through ignorance ox
laziness, does not talk about good points, and
then those automatically are overruled. It just
bothers me.

Mow, what you are talking about, Judge, I'm
sure, is the rule which the Supreme Court, 1L1f they
disagreed with what the Court of Appeals has
raised, then they are under the burden to lcok to
the other points and there may be a whole
independent ground for sustaining that judgment.
End I think that's a gcod rule -~ that the Suprene
Court should look tthhe other points to see if
the judgment can be upheld,

JUSTICE WALLACE: fou're rights. And
as I say, two or three opinions recently arxe
"Okay, these are properly raised in the Court of

Appeals, should have been addressed by them, but
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wasn't, and since it's within our jurisdiction,
we're going to go ahead and decide them. If alli
the points raised below and not considered are
within ouxr jurisdiction, we can dispose of the
case and that's no problem.”

The problem is judicial economy ox diseconomy
of having to send a case back to the Court of
Appeals for rehearing rather than getting it
disposed of. And that was what concerned the
Court and why I was asked to submit this to you.

CHIEF JUSTICE POPE: Judge, don't you
£ind some occasions when you have seen courts of
appeals that Jjust dodge things?

JUSTICE WALLACE; Yeah, sure do.

CHIEF JUSTICE POPE: And then you get
the «-- you get & point on appeal to the Supreme
Court. And there have been some times when we
found error and we sent that back to the Court of
Appeals just so they will do their wogk. &nd I
think that has some place, tooc. In other words,
it's easy for them to just say, “Well, we'll just
shift this right on through up to the Suprene
Court and let them worry about all these things.”

MR, REASONER: Well, I wonder if

consideration should be given to just changing the
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jurisdiction of the Supreme Court so they have
jurigdiction over factual insufficiency points.

CHAIRMAN SOULEB: Do you want that,
Judge?

CHIEF JUSTICE POPE: Well, you'wve got
to amend the constitution for that.

PROFESSCOR EDCAR: The constitution is
the only impediment to that.

JUSTICE WALLACE:; Well, we've taken
enough time, and I appreciate it. I'll report
back to the Court pretty much what I've heard in
here.

CHAIRMAN BSOULES: Well, do we want to
get a consensus then? How many f£eel that the
peoints should be considered overruled L1f the Couxt
of Appeals doesn’t address the points? Show by
hands. How many f£eel they should be considered
overruled by operation of law? One.

How many feel they should not? Looks like
one feeling they should, and seven feel they
shoulid not. |

MR, REASBOHNER: I have a thixd-
position. I think the Court ought to scope sone
nonmechanical rule so that it has discretion on

whether to remand o©0r not.
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CHAIRMAN SBSOQULES: If we could get
around the problem that insufficiency pointe nmay
be precluded frouw review by the rule, that they
were overruled by operation of law -~ if we could
get around that, how many feel that the Supreme
Court should be able to deem them overruled?
Probably everyvbody £feels that way.

PROFESSOR EDGAR: Yeah, I don't have
any problem with that.

PROPESSOR DORSANEQC:; Yeah.

CHAIRMAN SOULEB: I think pretty much
there's no -- no one disagrees really with that.

MR, REASONER: I mean, to me, Justice
Pope raises the case where it clearly should be
remanded, where you've got the statute of
limitations to consider, and that's obwviously the
statute. But, you know, the run-~of~the-mill case
where you have looked at the legal insufficiency,
and it's very cleayr £rom your analysis of that
that there is nothing to the factual insuificiency
gither. Then it seems to me, it's just a great
waste t0 remand & case like that.

PROFESSOR DORSANMEO: The other way is
a problem. The other way, assuming that somebody

-= where the complaint is that the evidence was
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sufficient, legally sufficient, then =-

MR, REASBONER: I'wm sorry?

PROFPESSOR DORSANEO: When the
complaint is that the evidence was legally
sufficient, and you shouldn®t have granted in the
trial court, a motjon for instructed verdict, or
shouldn't have been reversed and rendered in the
Court of Appeals, to imply the Couzrt of Appeals
logically would say the evidence is legally
insufficient, we believe, and it's factually
insufficient, tco., And the other side appeals =~-
the SBSupreme Court thinks the evidence is legally
sufficient ==

MR. REASOWER: Right. But now the
Court of Appeals has looked at it in youxr
hypothetical?

PROFESSOR DORBANEO:; No, they bhaven't
said anything about factual insufficiency in my
hypothetical. It just kind of slid over that.

There are cases when it is remanded to the
Court of Appeals that they do something thet looks
like it's uncharacteristic. They found that the
evidence was legally insufficient on the way up
and they £ind that it's factually sufficient on

the way down. Do you understand what I'm saying?
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Because of the way they are looking at the
@vié@ncekis different after the Supreme Court's
opinion has explained the propexr approach to the
problem.

CHAIRMAN SQULES: Could we
constitutionally ~- or could we have a rule that
says the Supreme Court may, in its discretion,
deem overruled by operation of law points not
written on by the Court of Appeals?

CHIEF JUSTICE POPE; Well, what's
wrong with the present rule? What we're thinking
about is some people down there that are trying to
get justice. &nd I don't think that even
efficient administration of justice -~ & system
should sacrifice that thing. I mean, it's the
people that are entitled to the fai:x
considerations of their points, and for us to
presume good points out of being, I don't think
that's righte

CHAIRMAKN SOULES: Judge, that's where
I was trying to come at. If, from the record, it
appears that the insufficiency points are really
not good points, but since they haven't been
addressed by the Court of Appeals, the case is

going to have to be remanded back ~-
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CHIEF JUSTICE POPE; Judge, the
Supreme Court doesn't even have Jjurisdiction to
think about that. That's just not & thing they
can consider.

CHARIRMAR SOULES: All right. That
answers my other guestion then. Can -~ could we
have a rule that says the Supzeme Court, in its
discretion, may considex points not addressed by
the Court of Appeals as having been overruled by
that Court.

CHIEF JUSTICE POPE: I thought that's
what we voted on?

CHAIRMAN SBOULES: Well, ve were
talking about not a discretionary xule, but an
absolute rule.

Okays, That's -« HNewell, did you need any
guidance now for any work that you have before the
Court or need to get before the Court?

MR. BLAKBELY:; Well, I would like to
report, if I can hold you £or 60 seconds.

CHAIRMAN SOULES: ¥Y¥es, sir, please do,

KR, BL&RELY& At the March meeting of
the advisory commitiee, the comumittee asked the
evidence subcommitiee to look at a series of Rules

Of Civil Procedure entitled ®*Evidence® to see
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whether some or all ¢of those ought to be
transferred into the Rules of Bvidence. Two of
the rules ~~ now, these are Rules 176 through
185 ==

PROFPESSOR EDGAR; What page are we on?
Oh, I'm sorry, in the zule book.

MR, BLAKEL?% Hadley, I'm sorry. It's
not in the rule book., I got my report in late. I
circulated a two~-page report which you got in the
mail within the last ten days.

PROFESBSOR EDGAR: I got ite. I just
wanted to know what f£ile to look in, thank you.

MR, BLAXELY: Two of the rules in this
group under the heading "Evidence,” 184 and 184a,
“Determination of the Law of Other States®
and ®*Determination of the Law of Foreign
Countries,” the advisory committee itself
repealed, or recommended to repeal to the Court at
that March meeting because they are already in the
Rules of EBvidence. S0 we, the subcommittee,
didn't consider that referred to us at all.

All of the balance o0f these rules, the

committee ~=- at least the majority of the
committee, recommends the status qguo and no

transfer. We considered them in f£ive groupings.
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Bbout siz of the rules are purely procedural and
should be left in the Rules of Civil Procedure,
the committee unanimously said. Those arxes 176,
"Witness Subpoenaed®; 177, "Form of Subpoena®;
177a, "Subpoena for Production of Documentary
Bvidence®y 178, "Service of Subpoena®®; 179,
®Witness Shall Attend®; 180, “Refusal to Testify."

Unanimously, the committee said status quo.
185 is sued on account, and it involves
sufficiency of evidence, and the Rules of Evidence
have run from sufficiency problems. We have tried
to deal solely with admissibility and the
conmmittee unanimously recommended status quo in
that regard -~ leave it in the Rules of Civil
Procedure.

Now, here come three groupings where the
committee was split: four for status quo, two for
change, 181 and 182, 181, "Party as a Witness®;
and 182, "Testimony of Adverse Parties in Civil
Suits® could be moved to rule 610b. 610 deals
with mode and order of interrogating,
interrogation and presentation, and, the courts -~
deals with cross—examining adverse parties and
that sort of thing., Those two rules could be put

there as an additional subsection.
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One of the change votes, L. N. m@ Wells, who
is here, would set those up as a new rule, 614, in
the Rules of EBvidence. 80 we split on that, but,
as I say, 1t was four to two f0or status ¢uo.

182a, "Court Shall Instruct the Jury on
Affects of Article 3716,% that's the dead man's
statute which is now in the evidence rule., Again
the committee voted four-~two for status guo. But
if you did move that into the Rules of Evidence,
it could be simply put in there as the last
sentence in the dead man statute. That's now in
the Rulese.

183, "Interpreters,” could be left alone, and
the committee votes four~two to leave it alone.
But two people would move "Interpreters®™ into the
tules, And 1f the committee wants to do that,
they could put that in -- could be made the first
sentence o0f 664, Evidence Rule 604.

80 I move, on behalf of the committee, that
we make no change, status quo.

CHAIRMAN SOULES: Any second?

JUDGE TUNERS: I second.

CHAIRMAN SOULES: Discussion?
PROFESSOR EDGAR: Wewell, I cextainly

defer to the ezpertise and the time that your
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committee has put into this. Could you explain
though, just a little further, the reason why
these ~-~ the rules on -~- that you have listed here
under subdivision C, D, and B really don‘'t
logically belong in the Rules o¢f EBvidence?

MR, BLAKELY:; Yes. The general
rhilosophy was the status quo philosophy. I£ it
ain't broke, don't try to £ix it. &nd if any time
yvou make a change, somecne in the future then may
argue that something different is meant because of
gthat change and that sort 0of general philosophy.

PROFESSOR EDGAR: But logically
speaking though, don't those three categories
perhaps moxe logically belong in the Rules of
Bvidence than in the Rules of Procedure? That is,
what was the consensus of the committee on that?

MR, BLAKELY:; Well, ¥ think it was a
close gquestion, and they could be, but when you
say more logically in the evidence rules, I'm not
sure that you can say that,

PROFESSOR DORSBANEO: I have & remark
about -~ it's a different guestion. Rule 182, in
ny judgment, is at variance with the Rules of
Evidence, specifically Rule 607 and 610 of the

Rules of EBvidence. Rule 182 acts as 1if there is a
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voucher rule still existing undexr which you are
bound by the testimony of someone you would call
as a witnesgs, and it imposes limitationg that are
different on leading questions, impeachments and
all of that, that are different fundamentally from
Rule 607 and 610 of the Rules of Evidence.

MR BLAEELY@ Well, Bill, 4i£f that's
$0, it's so wherever 182 is, whether it is in
evidence or whether it is in the Rules of Civil
Proceduzre.

PROFESSOR DORSANEO: Oh, that's what
I'wm saying.

MR, BLARELY: ¥Yeah, 1if you f£eel there
is a conflict of some kind, that they are
inconsistent, then that should be addressed
whether you leave it in the Rules of Civil
Procedure or put it in the Rules of Evidence.

PROFESSOR DORSANEO: QCkay. Well, I
understood the charxge of your group was Lo see
whether «~- not only whether this should be in one
book ox the other, but to see whether something in
the Rules of Procedure, that have been left in the
Rules of Procedure that should have fallen by the
wayside when the policy decision was made, to

c¢hange the rules to adopt the Federal Rules of
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Evidence with respect to interrzogation of
witnesses. A&nd I really do see that 182 is at
variance with -~

MR. BLA&EL?& I suggest this, then, as
a way ouit of it. That we deal with the balance of
it, that we resubmit 182, not f£or hurried -~ on
any hurried basis, not with the expectation that
that would be resolved here before ~~ in the
November meeting, but the next time, 1987 ox
whenever we get to do it again.

PROFESSOR DORSANEG:; Well, T would
certainly recommend that.

CHAIRMAN SCOULES: If we got language
in 182 that's at variance with the Rules of
Bvidence, we ought to take it out next time, in my
judgments

MR. WELLS: I think we ought to
examine it between now and Hovember.

CHAIRMAN SOULES:; Well, now, that
doesn't change the Rules of Bvidence. Let's work
toward harmonizing 182 with the Rules of Evidence,
That keeps the information that you are relying on
constant, and then we can vote on whether to
modify 182 which won't change the Rules of

Evidence work that you're doing right now. &Bnd if
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we reject that, we won't bury the Rules of
Bvidence =«

MR, BLARKELY: So the objective would
be to harmonize 182 with the Rules of Bvidence?

CHAIRMAW SBOULES: That's right.

MR. BLAEKELY s 211 right.

CHAIRMAN SOULES: By changing language
or deleting language that is inconsistent.
whatever the method would be.

MR, TINDALL; But that's different
from the charge, I think that Bill spoke of, and
that is to purge the Rules of Civili Procedure of
evidenctiary rules. Wasn't that what we decided at
our last meeting, Luke?

CHAIRMAN SOULES: Well, these are
mizxed problems. For exanple, the Court is
supposed to instruct on the dead man statute.
That's procedure. Suppose to tell the jury
something, or maybe, it’s not. HMaybe it’'s
gvidentiary., I mean, either place where they kind
of £it.

MR, BLAKELY: I don't understand that
the subcommittee was directed to set out to purge,
but simply to considexr whether as a kind of a

nevtral mind, whether it secemed advisable to
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transfer.

CHAIRMAN SOULES: Chief Justice Pope.

CHIEP JUSTICE POPE:; This is the thing
back when we adopted the Rules of Evidence, and I
remember Judge Wallace was handling that £or the
Court, and I was handling the Rules of Procedure.
And Rules of EBvidence, you know, were -- there
are many rules -~ 184 is & good example.

And Jim and I went to great paing to see that
the same identical wording, say, of Rule 184,
appeared both in the evidence rules and the c¢ivil
appeals rvules. There is some instances where bot
appeared at different places for the convenience
of the Bar.

MR. WELLS: Judge, in that connection,
I think it was implicit in the whole subcommittiee
that whoever ~-~ however this is published, there
ought to be & note xeﬁerr&gg to the rule in the
other book.

MR, BLAKELY: Which is the
recommendation of Tom Ragland that I've got here a
footnote on this.

Well, where does that leave us with respect
to the other rules, Luke, or -~ should we vote on

that or ==

B12w474-8427 SHPREME COURT REPORTERS PRISCILLE JUDGER




1¢

11

12

13

14

15

16

17

18

1¢

20

21

22
23
24

25

222

CHAIRMAN BSQULES: Let me say that we
are current now with the changes that we've
addressed and recommended as far as Rules of
BEvidence are concerned. We have nothing left
pending before us on the Rules of Evidence. Those
rules could be promuigated for an effective date
at any time, either -« whatever ouxr projected
future date is for these rules oxr foxr an earlier
date. And if the committee could act now, at
least for this session =-- this part ¢f it «- and
delay until another couple of years. If we're
going to make any moves -- moving anything out of
the Rulesgs of Civil Procedure and into the Rulesg of
Evidence, just, in effect, adopt this committee’s
recommendation that nothing be moved -~ the status
guo as to location.

But we do have a real problem if 182 is
inconsistent with the Rules ¢f Evidence. Let's
address that and change it in the Rules of Civil
Procedure and that =~=- what I'm saying by way of
reference, we may not be able to change the Rules
of Evidence for them to reference the Rules of
Civil Procedure because we& are going to leave them
alone, presumably. But at least, we can change

the Rules o0f Procedure to reference the Rules of
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Bvidence because we're not guite through with the
Rules o0f Procedure.

So what I'm suggesting is that we approve
thise committee’s report and charge Newell's
subcommittee to make adjustments in 182 and to put
cross~references in the Rules of Civil Procedure
where they would be appropriate. &nd that would
dispose of this report and then everything would
be cleaned up at the end of the next meeting in
garly Wovember. Is that acceptable with you,
Newell?

MR, BL&KELY@ Yes.,

CHATIRMAN SOULES: Do you so move?

MBR. BLARKELY Tes.

CHAIRMAN SOULES: Is there a sscond?

JUDGE TUNKS: Second.

CHAIRMAN SOULES: All in favor, show
by hands. Opposed?

Ckay. Harry, did you get a chance to
discussg ==

MR, REASONER: I just, you know ==
Luke, I guess my principal concern is that I think
182a where it is now is really a snare. I mean, I
think that somebody getting ready to deal with

601lb -~ and I have to s3ay it never would haver
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occurred to me to go back and discover that I was
entitled, or should consider whether I could seek
an instruction where it is in 182a.

MR, BLAKELY; We have lived under that
situation for & long time because you have had the
dead man‘s statute ==- what is it, 37162

MR, BEASONER& Yeah,

MR, BLAKELYS And it said nothing
about an instruction., But over here in the Rules
of Civil Procedure, it is sald that the Court
shall instruct. 80 it's not something you ==

CHAIRMAN SOULES: HMaybe without a
written pzoposal'mm this is contrary to what I've
done., We could ask MNewell to submit a change in
addition to Rule 601lb that says the Court shall
instruect the jury pursuant to Texas RCFP 182a --
just add that to the end of 60lb and then get that
t0o the =-

MR. REASCHNER: The Court may instruct
—w did you say "shall®™®? In other words, this
appears to me to be discretionary, I mean.

CHAIRMAN SOULES: That's right. It is
discretionarxys. The court may instruct to the jury
pursuant to Rule 182a concerning the effect of

Rule 601b, oy language to that effect,. And 1if we
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approve that, Newell, you could write that
directly to Justice Wallace s¢ that whenever the
Rules of Evidence are promulgated that could be a
part of them. At least, Harry, that would snare
both places until we could deal with it in a
couple of years.

MR, REASONER: Yeah, that should solve
my problem.

MR. BLARKELY: HNow, I'm not sure what
you'zre concluding.

CHAIRMAN SOULES: What we are doing
is, we are adding something to it. We got a
consensus to do what we just said. But then Harry
raised the point that this is & snare not to have
the right to instruct shown at Rule 601lb in the
Rules of Evidence.

So what I would ask you to do would be to
write a letter to Justice Wallace memoralizing the
act of this committee today, with a copy to me, to
add to Rule 601lb language to the effect that the
trial court may instruct the jury on the effect of
Rule 601b pursuant to Texas RCFP 182a.

MR. BLARELY: All xight.
CHAIRMAN SOULES: Are we in agreement?

Show by hands who will recommend that change to
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601lb. Okay, that's unanimous. And it
and we don't have anything else really
about the Rules of Evidence? Does any
anything? Ckays
Does anyone need any further guid

from us to get ready for the next meet
reports that are pending f£or the next

PROFESSOR EDGAR; Let me j
guestion, and we wmay not want to take
yesterday we resolved the recommended
Court order relating to the retention
disposition of exhibits, and you have
an identical recommendation relating ¢
disposition of depositions. Do you wa
that up? It shouldn®t take -~ we have
resolved it as g matter of policy. So
that’s something we won't have to take
time.,

CHAIRMAN BOULES; Where is
book?

PROFEESSOR EDGAR: If you'l
Page 117 ~- 116 and 117 of the book.

Mow, actually., what I did, beginn

Page 113, I tried to distinguish based

we had earlier talked about recognizin
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deposition is really an act -~ that the transcript
is really the document. A&And -~ but all I‘ve done
is simply include those terms on Pages 113, 114,
115, Then Rule 209, beginning on page 116, I was
asked to come up with a rule and I, as Linda did
on hers, just simply directed an order as directed
by the Supreme Court. Then the order that I
recommend appears over here on Page 117, which ==
and Linda actually used this as & guide for hers,
which we basically adopted yesterday.

Now, the only guestion I have is, in looking
at my copy o0f our treatment oOf her order, I notice
that we struck "as provided by Rule 356.% But
Bill says that we -~- numerically, we referred
specifically back to the corresponding appellate
rule rather than eliminating it in its entirety.

I don't know what we did there.
PROFESSOR DORSBANEOQO: Then Harry said
that's not good, and we left it out altogethex.
PROFESSOR EDGAR: I thought the
treatment -~ if we offered treatment, it should be

consistent, is all I'm suggesting. S0 I think we

need to look, Luke, before we go any further, to

see egactly what treatment we gave that language

in her =« in the order which she proposed.
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CHAIRMAN SOULES: All righte.

PROFESSOR EDGARs It's what was here,
thicrd paragrapho.

CHAIRMAN SOULES: We took out %as
provided in rule.® We debated around if we were
going to use the Appelilate Rules or not, and we
took it out.

PROFESSCR EDGAR: All right. Then I
think we ought to be consistent and remove that
ilanguage from this paragraph as well. Eithex
there is no perfection of appeal, or there is
perfection of appeal.

CHAIRMAN EOQOULES: 8¢ we would strike
"ag provided by Rule 356," that language appearing
in the text of the proposed rule in the third line
cf the second paragraph =-

PROEESSOR EDGAR; Proposed order.

CHAIRHMAN SOQULES; Proposed order.,
that's right.

PROFESEBOR EDGAR: In the last
paragraph of hers., before you put that up, how
does hers read?

CHAIRMAN SOQULES: We =~ the
subconmittee was going to write something that

gave notice to & party that the disposition was
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going to be maede within 30 days if they didn’t
pick them up, and then -~ but we d4id not get the
language on it.

PROFESBOR E&GAR% AL1L righto. Then
perhaps we cannot complete this then, because,
again, she copled mine, and ours may be -~ my
suggestction may not be proper.

CHAIRMAN SQULES: Well, this is ~- you
can mail depositions. I nevexr have put an exhibit
to a deposition that couldn’t be mailed. But I
guess there conceivably could be a deposition that
couldn®t be mailed.

PROFESSOR EDGAR: Well, anyhow, I
recoumend that that provision simply being made to
the clerk to mail the deposition transcript, et
cetera, to the attorney asking the first
deposition guestion is what our committee eaxlier
suggested that I include; and then if the attorney
cannot be located, get the clerk to send written
notice and so on. &nd if there's no response,
then the clerk may dispose of it.

CHAIRMAN SOULES: I think that will
work with depositionsg, don'it you? How does the
committee feel about returning the deposition to

the lawyer who asked the first guestion by mail?
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You're going to have the same problems.

MR. REASOMNER:; Say that again.

CHAIRMAN SOQULES: Okay. Harvy, in
trying to determine how to dispose of exhibits, we
determined that the clerk would just give notice
to the party that the exhibits wouid be diaposeﬁ‘
of i1f they weren't picked up, because we talked
around aboui mailing and delivering and the cost
and all. WNow, when you get over Lo depositions,
won*t it work to have the clerk mail them back to
the party?

MR. REASBOMNER: Are you looking at sone
page?

CHAIRMAM SOULES: Yeah, I'm looking at
Page 117, excuse me. It’s the last sentence. Ox
should we go to the same rule that we had, that
the clerk notifies that party that he can retrieve
the deposition if he cares to and then 30 days
later make such disposition? That's the way we
handled exhibits.

My preference would be that they woulid be
mailed as a matter of course, because then they
are out of the clerk’s office and mavybe somewhere,
as opposed to being disposed of.

PROFESSOR DORSANEO: Why don't we give
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them to the deponent?

CHAIRMAN SOQOULES: Because you may not
even know where he's at.

PROFEESOR DORSANEO: The £ilrst ~~ the
first attorney that asked the first question, that
seems a bit of an odd «-

MR. REASBONER: Well, yeah, it would be
nice when you get these multiparty cases. You
know, it might be a guy who had a minimal
interest.

PROFESSOR EDGAR; We debated that
issue at great length, and it was wy recollection
that our decision at our last meeting was it would
be very easy to administer -~ the clerk could
simply readily identify the addressee by seeing
who asked the first question.

MR, REASOWER: %Y¥eah, I understand.

CHAIRMAN SOULES: %You couldn't tell
who notice of deposition, particularly if it was
by agreement, and there had to be something in the
clerk's office that gave him & reference point.
And that was one good, clear reference point,
which, f£or the most part, identifies the guy who
wanted the deposition to begin with. Most of the

time, he's the person who will start the
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guestioning. And that was the discussion that we
reached after some debate: How could the clerk
have a ready reference on disposition?

MR. WELLS: I don't understand why you
couldn'’t treat them any different than the
exhibits. I think you just put everyboedy on
notice, and if they want them, they can come get
them; and i1f they don't, they are disposed of.

CHAIRMAN SOQULES: All right. There
are the two alternatives., Judge Thomas.,

JUDGE THOMAS: Luke, I want to argue
to do it consistent, and recognizing that
depositions can be mailed, even in little baby
divorce cases, you get voluminous depositions.
There is a tremendous cost, and I just think it
wounld be better t¢ be consistent about what the
clgxk*s obligation is and what the attorney's
obligation is. &And I would argue in favor of
doing it like we did exhibits.

MR, REASONER: What the Judge said
seems persuasive to me. I mean, Luke, suppose you
had a case and some young lawyer who is with vou
took the deposition and then he left your office.
And the way I would read this, the clerk would

have to f£ind that lawyer -~ I mean, couldn’t send
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i it to your office, he would have to £ind that

2 individeval lawyer who would probably have zero

3 interest in receiving it.

4 PROFPESSOR DORSANEQ: You know, most

5 depositions somebody has said, "What's your name?
6 Where do you live?®

7 CHAIRMAN SOULES: Well, how does ==

8 the clerk needs to have -~ gtill have clear

9 reference ag¢ to who is entitled to pick up the
10 exhibit. We do -- I mean, the deposition -- in
11 exhibits, it's the party who offered the exhibits
12 that identifies the perty. The clerk can send out
13 a notice to every party and say come and get the
14 exhibit, and then what's he going to do when they
15 all show up at the same time? How does he pick
16 and choose who gets them?
17 MR. WELLS: I suppose he can pick in
18 terms of who asked the first guestion.
19 CHAIRMAMW SOULES: That does give the
20 clerk a clear reference. We couldn®t think of

21 another clear arbitrary reference.
22 CHAIRMAN SOULESB: Or the attorney who
éE asks the first guestion or his nominee, I guess
24 you could says

25 CHIEBF JUSTICE POPE:; What about law
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£firms? People hire -~ when they go., they hire a
law £irm or maybe a veteran attorney. It could be
an attorney or law £irm. But that law £irm has a
likelihood of having some continuity, whereas the
personnel of the law firm may note.

CHATRMAN BOULES: Or & representative
of that attorney's firm at the time the deposition
was taken.

Well, I guess what we are trving to reseolve
here is that the attorney or a member of the
attorney's £firm when he toock the deposition. Does
that satisfy your concerns, Harry?

MR. REASOWER: It seems to me that
Judge Pope is right. ¥Y¥ou'd have & lot more
continuity it seems to me Lif you just -~ you can‘t
say «- could yéu say the attorney taking the
deposition? Of course, the first one ~= get ==~

PROFESSOR EDGAR; Of course, you're
presuming that the attorney that took the
deposition will not continue to be the attorney
for that party just because that attorney left the
Eizm.

MR, REASONER: Well, that's right,
&nd, I guess, what really ==~

PROFESS0OR EDGAR: And he might take
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that deposition with him.

MR. REASOMNER:; I guess, in my own
unhappy experience of taking depositions,
normally, I have to share with three or four other
lawyers or =-- and I, you know ~-- who happens to go
first just may be arbitravy. I don't know if it
makes any difference.

CHAIRMAN BCOULES: How about the
attorney asking the first deposition guestion oz
successor to that attorney.

PROFESSOR EDGAR: But, Haviy, what we
are saying herxe it's -- the case is over. HNow,
it's either mailing it to you or having it remain
in the clexk’®s office, so what difference does it
make?

MR, REABOHER: I agree with you., Why
don't vou just throw them away? Why don't you
just have the rule that once the case is over,
unless somebody comes and gets the depositions,
the clerk can throw them away?

MR, WELLS: Welli, the clerk gives
notice as they would give with respect to the
exhibits.

MR, REASONER:; That they are going to

be disposed of and then whoever wants them can
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come get thems.

PROFESSOR EDGAR: And then you have to
provide -« the clerk then has to provide for
getting notice to everybody, and we are trying to
avoid that. And we talked about all of this at
our last meeting. And it was the consensus that
this type of procedure is the one that would
probably serve everybody's purposes as adequately
as anything elses

MR, REASOHER: Well, you know, just
thinking about it mechanistically, 1t seens tc¢ me
it might be easiler for the clerk to send a
postcard to all of the parties of record in a case
that all exhibits and depositions in this case are
now going to be disposed of in 30 days, and if you
have any interest in them you better come get
them. Because with the rule youive got ~= say
vou*ve got 20 depositions. The clerk is geing to
have to go through and look at each one of then
and may come up with a list of 20 different
people.

MR. WELLS: That's the way they do it
in federal court, in terms of notice and
digposition of exhibits.

MR. REASONER: I hadn't thought about
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it, but just one postcard to everybody involved in
the case saying in 30 days they're gone?

CHIEF JUBSTICE POPE; Yeah. But I nay
be interested in the deposition I took, and I'm
probably going to be the one that asks that vight
gquestion and the other side may want that
deposition because they want it for the next
lawsuit.

I think 1£f I took a deposition and I paid fox
it and I asked the first guestion, just this
general notice to people to come pick out what you
want because I'm going to throw them away, I think
that fellow is the fellow who ought to have first
¥takes® on that deposition. He paid foxr it.

CHAIRMAN SOQULES: The clerk has got to
- take Ray Hardy. ¥You teli Ray Harzdy to send out
notices to tell people to come get their stuff.
He'll write us back and say, "You have given me no
guidance between mixed demandes. How am I supposed
to act?® And that's probably -« but, you know,
gven David Garcia, who is a pretty good district
clerxk, is going to have the same problem and we
need to have some ~- and then, anybody that wants
to copy it can copy it?

MR, REASONER: Well, probeably the
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people have copies of the deposition anyway.

PROFESSOR DORSANEO: Maybe not. & lot
0of lavwyers ~-

MR, REASONER: What about having the
lawyer who pald for it do it then?

PROFESECOR DORSANEOQ: I like the
deponent the best, but the lawyer who paid £oxr it
is the next best.

MR, REASONER: Well, the deponent is
exactly the opposite of Judge Pope's point because
the deponent is the adversary.

PROFESSOR BDGAR:; If you really don't
know who paid £for it, though, vou'wve got to go
back and see against whom costs were adiudged.

CHAIRMAN SOULES: That's right because
whoever paid f£or it ==

MR. REASOMER: Who paid for it
initiallys

PROFESS0OR DORSANEQ:; What 1f we do «-
this is related to the problem of using
depositions, and as Judge Pope pointed out a
minute ago, using depositions in other cases ~-
that is, it could be a problem if the depositions
are sent to somebody who would dispose of them ox

hold them in reserve for their own personal use.
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PROFESSOR EDGAR: But if vou intend to
use a deposition in another lawsuit, and you wait
forever just thinking you can go over to the
clerk's office someday in the future, I really
don't have much sympethy with you if when you get
over there you £ind it's no longer there. I would
expect you to use a little more diligence than
that. And that -~ the likelihood of that
occurring really doesn't bother me very much.

JUSTICE WALLACE: And by using the
last known address that is set out in your present
draft, vou are probably going to get it back to
the law firm the lawyer is working with at the
time, anvyway. The case is still there, and he'll
know it., &nd L{f not, they can send it on to the
lawyer wherever he is. S0 that's at least some
shield ¢o one being interested in it and not
getting ite.

PROFESSOR EDGAR: I mean, we can't sit
down here and protect against every conceivable,
possible situation that can arise, and it seems to
me that this is as good a middle ground as any.

CHAIRMAN SOULES:; How about saying,
"The attorney asking the first deposition question

or the nominee or successor of that attorney®™?
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MR. REASONER; What 1f the party
changed lawyers -~ fired the lawyer?

- CHAIRMAN SOULES: It would be the
SUCCEsSSOY .

PROFESSOR 3035AN395 80 then you're
going to have to look to the judge in order to get
that done all the way down to the judgment.

CHAIRMAN SOULES: %¥You're first going
to look at the lawyer that asked the first
gquestion and youive got clear authority to deliver
it to him. If yvou can't £ind him, you can try to
£ind out who his successor was. If you do £ind
hin, and he's not interested any more, but EHarzy
is, Harry can come ~- can get auvthority. Doesn’t
most of your former attorneys, whenever they are
gathering notice of something they handled while
they were with your firm, somehow communicate back
to the f£irm that they have gotten gsome
information?

MR, REASOHER: I'd like to think so,
but -~ wouldn'i{ it be the simplest thing to just
send a notice saying that all the depositions are
going to be disposed of, and if you wish any of
the depositions that you took, come and get then;

otherwise, they are gone?
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PROFESSOR DORSANEC: The "come and get
them® is the hard part because if it =~ what if
you and I get a notice and we both want them, and
I come and get them before -~

MR. REASONER: No, I say the ones you
took.

JUSTICE WALLACE: Well, let's look at
the problem. The problem is on the district
clerks with all those rooms and rooms of
depositions. Now, the problem is not attorneys.
If they want the depositions, they've either got &
copy or they can go down and get one. And all
you're trying to do is help the district clerks
dispose 0of all this stuff. So you send a notice
to everybody, all the attorneys of recoxd.

| MR, REASONER: Right.

JUSTICE WALLACE: These depositions
will be disposed of within 30 days, period. IEf
someone comes down and wants one, which is going
to be a rare occasion, they get it. Andéd they can
dispose of the rest of them, and the problem we
are addressing is taken care of. I haven't heard
anybody talk about & problem with attorneys who
want the depositions not being able to get them

nNowe
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1 MR, REASONER: I think that's a good

2 point.

3 CHAIRMAN SOULES: Okay. S0 wefll

4 rewrite that there will be some notice given of

5 destruction and if they are not picked up within

6 30 days, mailed to all counsel of record?

7 MR, REASBONER: It seems to me that

8 would be the easiest thing £f£or the clerk to do.

9 They've got a docket sheet and they can just look
10 and see who's on the docket sheet and send notice
11 that they are disposing of them.

12 CHAIRMAN SOULES: HMail one to each

13 counsel of record f£or each party.

14 JUSTICE WALLACE: And i{f those clerks
15 say, "I don't know who to give them to,® let them
16 keep them. We've given them a way to dispose of
17 them if they want to.

18 CHAIRMAN SOULES: Or go see the judges
19 SJUSTICE WALLACE; ¥Yeah,

20 CHAIRMAN SOULES: Tom Ragland.

21‘ ‘ MR, RAGLAND;:; Luke, I assume -- I

22 wasn't at the last meeting, but I assume it was
éE the committee's opinion that depositions should
24 continue to be £iled with the clerk.

25 CHAIRMAN BOULES: HNO .
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MR. RAGLAND: Was that not right?

CHAIRMAN BOQULES: No, that’s not
right. The only thing we were going to == of
course, we never did get to those rules.

PROFPESSOR EDGAR: We haven't decided
that yet.

MR. RAGLAND: 8So this proposed ordex
only deals with depositions that are presently on
£ile, is that =~

PROFESSOR EDGAR: In cases which have
been terminated.

MR. RAGLAND: ¥Yes, that's what I'm
talking about. But it doesn't deal with in the
ﬁutur@ whether or not they may be filed?

CHAIRMAN SOULES: That®s right.

JUSTICE WALLACE: If they are not
£iled, then the clerks don't have the problem.

CHIEF JUSTICE POPE: HMr. Chairman?

CHAIRMAN BOULES: Yes, sirc.

CHIEF JUSTICE POPE; Give the Court of
Appeals a little more tinkering with that. And
this all sounds good to me, but in the second
paragraph, I wonder 1f we could say this: %"In all
cases, except those in which citation is by

publication, in which judgment hasn't been
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entered,® and so forth. Otherwise, woe are going
to be destroying those kindsg of éepositions before
there is even time £or a motion f£or new trial
before it's expired,

¥pu've got two years to f£ile a motion for a
new trial. And surely, we would not want to be
destroying depositions., It is indeed 180 days
atter the judgment, but still it's open foxr a
motion for & neéw trial within two years.

And if I were ~=- like a lot of these citation
by publication cases involving land suits, they
cite by publication on the theory that they don't
know who the owners are. They don't want to know
who the owners are. AaAnd as a mattexr of fact, this
family has got kinfolks right here in the county
and they know it. 8o they cite them by
publication, and those people find out about it
and they've got two years to do something about
its But we would be destroyving the depositions
before the case was over.

PROFESBOR EDGAR:; and I suppose thers
would be instances in which depositions had been
taken in citation by publication.

CHIEF JUSTICE POPE: Could be.

PROFESSOR EDGAR: I mean, I could
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imagine that some of the heirs -~ you could locate
some O0f them and you took their deposition, but
then there was some that you didn't know whethex
you had all of them. 50 t¢ those ~-- Lo the
balance you cited by publication.

JUSTICE WALLACE: Then you are going
to have witnesses as to procession and causation
and all that, that might be in Timbuktu by now.

CHAIRMAN SOULES: *in all cases ==%
state that again, Judge.

CHIEF JUSTICE POPE: ¥In all cases,
except those in which citation is by publication.®

CHAIRMAN SOULES: Okay.

MR, REASBONER: Well, do you need to
add a sentence in then, Judge, saying that in
cases where citation is by publication, they may
be disposed of after Lwo years.

CHIEF JUSTICE POPE:; I should think
S0 It needs something to button it up,

PROFESSOR EDGAR: I*1ll work on that,
that’s okay.

CHAIRMAN SOULES:; OCkay. Are vou going
to do a rewrite on that?

PROFESSOR EDGAR: Well, I have to.

JUDGE THOMAS: Luke, here, again, to
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keep it consistent, would it be the consensus that
we want to do the same thing on the exhibits?

CHAIRMAN SOULES: To trial. Would you
think, Judge Pope, that the sawmne would apply?

CHIEF JUSTICE POPE: I would think =m0,

JUDGE THOMAS: Because I do get a
number of exhibits in citation by publication
cases. That probably comes up muach wnore than
depositions.

CHAIRMAW BQULES: 5o, we need to go
back to vour proposed order and make & note on
that, too.

PROFESSBOR EDGAR: Well, she’s got to
d0o & rewrite on that, anybhow, Luke.

CHAIRMAN SOULES:; Okay. &Al1ll right,
with those adjustments, how many believe this
deposition instruction would be the recommendation
of the committee? Show of hands. Opposed? We'wve
got & consensus on that subject to rewrite, and
the same with yours, Judge Thomas, on the
exbhibits.

Okay., is there any other business that we
want to address today before we adjouzn until
November 7th? Justice Wallace, do you have

anything further?
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1 JUSTICR WALLAGE@ No.
2 CHAIRMAN SOULES Chieg Justice Poper
3 CEIRF JUSTICR POPE. Ho.
4 CHAIRMAN S0ULES; Thank You very puch

5 for Staying With usg,

7 (Maeting adjourned.
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