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TEXAS SUPREME COURT
ADVISORY BOARD MEETING

September 12, 1986

CHAIRMAN SOULES: I want to thank each
and every one of you for being here today for our
meeting., Anéd I know how difficult it is for each
of you to arrange schedules to come here for a
two~day meeting. And we've had ~- I believe, this
is the fourth one now in a little over a year.

So, we've taken an awful lot of your time. I
think it's been very productive.

We've submitted many rules to the Supreme
Courts We've given a lot of other rules, many
moxe rules, careful consideration. The
transcripts have been produced. The persons who
have proposed rules changes or asked us to look at
problems that they saw in the rules -~ those being
peocple, judges, lﬁwyers,’intexest‘gxoups like
process servers -~ have all been in each case
where we have passed on a rule either to recommend
it be rejected or recommend that it be approved
with some change or approved as submitted -~ each
of those individuals that sought our review has

been written to and the copy of the transcript
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pages that contain the debate on that suggestion
have been sent out to them.

850 the public of the state and particularly
the judiciary and the lawyers who have sought our
review know the extent to which we have taken our

time to look at those things, and you have taken

your time to leok at their suggestions. &nd
that's very important and thank you for all your
work up to nov.

Justice Wallace, did you have anything vou
wanted to say to the group assembled here as we
convene?

JUSTICE WALLACE: Just one thing. i'a
like to introduce Roxanne Cofer, the young lady
there with her back te the wall. We have started
an intern program with the various law schools
around the states, Roxanne is from Texas
Southern. We have another young man £xrom UT who
is going to be working with my office.

We have four four-drawver f£ile cabinets over
in our library containing all the records of this
committee since it first started in 1941 and those
records are in varlous orders of array and
disarzraye.

We had a young man from Pepperdine who worked

5124745427 SUPREME COURT REPORTERS CHAVELA BATES
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one summer, then Guy Allison's son worked with us
one summer. And we have had two young ladies ﬁromw
UT who worked here in the summer, and now we have
these two this semester.

What we're trying to do is get all of those
records in form in which they can be copied and
forwarded to every branch of the state library
around the state. I understand there's roughly 20
¢f them. The requests that come to my office are
really a full-time job almost.

I explain to the lawyers we just don't have
time to do research on the history of these rules
£or them. &nd as soon as we can get these rules
in the form that it can be useful to the lawyers
and judges, then we're going to atteuwpt to get
them copied and distributed around the state where
most of the lawyers will have access to the
complete history o0f these rules and they can do
their research themselves.,

And so I just wanted you to meet Roxanne, and

I asked her to come ovey and sit in on the

committee & while and see how all that stuff is

generated that she's going to be working with.

CHAIRMAN SOULES: Thank you, Judge,

First order of business, I guess, is to review the
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minutes that were mailed out. The minutes that
are on pages 2 through 11, I believe, of this
material.

Qoe& everyone have a booklet of materials?
They*re in boxes. If anyone doesn’t have one, if
you'®ll raise your hand, I°'1ll get one £for you.
Okave. I did receive from Newell some suggestion
for changes, and as always, he was exactly right.
We needed to make those ¢hanges, and I think
they'rxe in here., Are there any other changes to
the minutes of the May 15, 16 and 17 meeting?

MR. SPIVEY: Can you give me just a
second?

CHAIRMAN SOULES: Pardon?

MR. SBPIVEY:; Just a second,.

CHAIRMAN SOULES; Yes, sir.

MR. SPIVEY: Luke, I don't see in
there a reference to the f£inal vote on the
advisory rules. 1Is it in there? Is that
reference in that -~

CHAIRMAN SOULES: The Administrative
Rules?

MR, SPIVEY: Yes,

PROFESSOR EDGAR; It's at the top of

page 7, I believe.
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MR. SPIVEY: HNo.

CHAIRMAN SOULES: It would be after
the f£irst day.

MR, SPIVEY: It was at the end of the
meeting is when I recollect the vote was taken on
that. There was & motion early on and it was
called ==

JUQGE THOMAS: At the top o0of page 6.

PROFESSOR EDGAR: At the top o0f page
7, 007,

CHAIRMAN SOULES: Oh, it is. It's at
the top of page 7 in these materials, which is
page 6 of the minutes, and that's why I wasn't
being able to follow. Page 6 of the minutes is on
page 7 of these materials.

MR. BRANSON: It looks like some of
the language was abbreviated, but it got the point
BCLOBS.,

MR, SPIVEY: If Mr. B#anson will
accept it, it's all right with me.

MR, BRANSOHN;: I accept it.

CHAIRMAN SOULES: Well, the remarks
are in the record I assure you., They're in the
transcript of the record verbatim. Is there a

motion to accept the minutes, approve the minutes
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as they are submitted here?
MR, BRANSON; So moved
CHAIRMAN BOULES: Seco
PROFESSOR BLAKELY s Se
CHAIRMAN SOULES: All
“I.¥ Opposed? They're approved.

Some of the most important wo
this session is to take a look at
rules, but I certainly want to wai
Beck is here, if at all possible,
do that this morning.

And, Chief Justice Pope, I'm
pleased that you were able to be h
today particularly because of your
Court®s charge iules and then just
because your presence always helps

But we will do that sometime this
(ensued.

CHAIRMAN SOULES: So,
that at least until a little bit 1
mar&ing to give David Beck a chanc
He is the one that has led the rep

up L0 now.

nd?
cond .

in favor, say

rk wetll do at
the charge
£t until David

but I do want to

certainly
ere with us
interest in the
generally
us So much.

morning.

{Off the record discussion

we'll postpone
ater in the
& to get heres

orting on that
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Broadus, how d0 we stand on the Supreme Court
facilities work?

MR, SPIVEY:; I need to defer to Harzy
Reasoner on that.

MR, RE&SONERS Well, I need to defer
to somebody else, Broadus, if you have somebody in
mind.

MR, SPIVEY: We did meet and I had a
proxy there. I was informed about the meeting and
I think, Harrxy, if I'm correct in summing this up,
that it was the belief that {t would not be in the
best interest o0f the SBupreme Court with the
legislative meeting at the time it is to try to
make a recommendation that might incur more
financial involvement. I don't have that
correspondence with me and I°11 get that later and
give you a report on it.

CHAIRMAN SOULES: Okays Thank you,
Broadus.

Judge Thomas, you had some rules that -- rule

changes that yvou brought in, and I think you've

distributed those, have you, to the group o¢r have

they been passed around?
JUDGE THOMAS: The ones that were

here; some may not have the copies. I think you

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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have plenty of copies up there.

CHAIRMAN SBOULES: Let me just pass
these around. They start out with Rule 8.

PROFESSOR EQGAR; I*11 pass them out.
Does Judge Wallace have one?

CHAIRMAN SOULES: Let me give him
one.

JUSTICE WALLACE: Thank yous,

JUQGE THOMAS: Luke, according to what
I perceive to be the instructions of the committee
in May, the Rule 8 has been rewritten and will
become a rule called "attorney-in-charge.” And I
tried to be ag specific as I could about
designation of the attorney in charge, who would
designate and what would happen if no one did.

CHAIRMAN SOULES:; Well, the whole Rule
B is awkward language. This is =-- I believe this
-= Judge, as I read it, this pretty much follows
what the committee sought to do or giving you
direction to do, does it not?

JUDGE THOMAS: Yes. I think that I =~
£rankly, I did go a little further when I added =~
the language that I had taken down from the
conmmittee really did not say who would do the

designation and so I threw in that Ydesignated in
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writing by such party and f£iled with the Court.”
And that was not language which we had talked
about at the May meeting.

MR. REASONER;: ?o you contenmplate that
the client would actually sign something?

JUQGE THOMAS: No. What I wanted to
make sure is that someone on behalf of the client
could designate the lead attorney.

CHAIRMAN SOULES: Let's see, What
Harry is concerned about is it's designated in
writing by such party.

JUDGE THOMAS: Yes,

CHAIRMAN SOULES: You're concerned
that that might be construed as meaning that the
party has to sign a designation.

MR. REASONER: (Nod affirmative).
Isn't that taken care of with the last sentence,
though?

CHAIRMAN BSOULES: The last sentence
helps with that.

MR, BRANSOM: Luke, could you refresh
our recollection ¢f what we're trying to cure with
this?

CHAIRMAN SOULES: We're going at the

problems raised by Ray Har&y, and they‘'re on page
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13 of the materials here-.

JUDGE THOMAS: Who do you notify; and
who is responsible; and who is in charge; and
where do notices get sent?

MR. BRANSON: But this rule would be
relative solely to mail, not such things as when a
case is called for trial, what lawyer shows up to
try it, or would it?

MR, SPIVEY: I think it would help mne
if I knew & little bit more about that,
specifically, what the change in Rule 8 is trying
to addrese. I don't get a clarification from Mr.
Hardy's letter to Judge Wallace what his specific
problems are.

CHAIRMAN SOULES: Well, of course, the
first one is that it says, "The attorney first
employed shall manage the case.” How do we know
who is first employed?

HMR. BPIVEY: Zas, bug =~

CHAIRMAN SOULES: Or how does Ray
Hardy or a judge know who is first employed? The
way this rule would operate, that Judg@ Thomas has
proposed, is that the attorney thaﬁ‘first signs
the pleading for a party is the lead counsel,

MR, SPIVEY: 1 don't have any problem,

512-474~5427 SUPREME COURT REPORTERS CHAVELA BATES
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let me make myself clear, with the wording. It
seems all right. Ifve got & couple guestions.

But I'm just wondering, if you're going to change
the rule, what are the specific problems that have
been experienced under the rule? Why do you need
to know who is going to be ==

JUDGE THOMAS: Okay. As I understand
it, it has to do strictly with notice and who¢ gets
a notice of what, whether it be a -~ one of those
magic little "if you don't do something, we're
going to dismiss it for want of prosecution® and
so forth, and exactly to whom are those notices
sent?

MR. SPIVEY: I think I understand what
his problem is. Let me verbalize it, then. Is it
Mr. Hardy does not want to send notices to all
counsel of record, simply to each party, and that
being to the attorney in charge f£or each party?

CHAIRMAN SOULES: dJudge Thomas?

JUQGE THOMAS: That's the way I
understand it.

MR, SPIVEY: But what I'm really
concerned about, what I don't £ind in his letter,
is some statement about what kind of a problem

that is, because we may create more of a problemn
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by addressing Mr. Hardy's problem in the sense
that everybody, I think, nowadays is involved in
multiple-party cases where you have multiple
attorneys for a client, and one of the things that
saves some of us poor practitioners from
malpractice is the fact that our co~counsel gets
notice and instead of seaxching through all of our
hands, that one of them catches it.

CHAIRMAN SOULES: Are you suggesting,
then, that every counsel for every party be
served?

MR. BRANSON; What's the down side of
this?

CHAIRMAN BOULES: Well, just the
paperwork.

MR, MCMAINS: Expense, I imagine.

CHAIRMAN SOULES: Tes.

MR, SPIVEY: Well, you know, we see «-
I'd 1like to hear from Harry or somebody on the
defense side because I would gamble that they
experience some 0f the same problems that we do,
and if the clerks really have an ovarwhelming
problem, maybe we ought to make a change to
accommodate them.

I personally prefer that everybody get

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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notice, every counsel whose name appears of
yecord, but if that's just an overwhelming ~- if
it really is an overwhelming problem, I've got a
problem with addressing it,

CHAIRMAN SOULES:; ©Every counsel of
record would include every lawyer in a law firm
who ever signed anything that went of record
because they are then counsel of records, In other
wordg, if 10 of the lawyers in my law £irm at one
point or another signed a notice to take a
deposition, another one signs a different notice -
to take a deposition, another one sends out
interrogatories, every time those are filed,
they're counsel of record, and I don't need 10
copies in my coffice.

MR. SPIVEY: I agree with you, and I
think we ought to address that problem.

PROFESSDR DORSANEO:; Mr. Chairman?

CHAIRMAN SOULES: Yes; sivr, Bill,

PROFESSOR DORSANEO% Related to that -
problem, many f£irms have gotten intovtha habit of
having the firm sign and have the attorneys sign
underneath in some sort of a representative
capacity. I've always wondered whether there was

any authorization for that at all or whether that
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signifies anything at all., It's part of the same
problem, especially when lawyezs go from one £irm
to anothexr firm during the time period that the
case is pending. What bhappens under those
cizxcumstances? I think we really do need to deal
with that.

MR, BRANSON:; %You know, Luke, along

that line, though, it's not bad sometimes to have

notices to one or two lawyers who in the same firm
are working on the trial because it's pretty easy
within a firm to file -- to kind of be in limbo
between one or two lawyers who are working on it
and each think the other is taking care of the
problem. I see that more in defense firms th%n I
do in plaintiffs firms. But Ifve sure given some
notices to some lawyers that things didn't get
done because they thought one of their associates
was handling it. |

CHAIRMAN SOULES: Is there a
response? I mean, where does that responsibility
lie? Does it lie with Frank who ghoqld send
multiple copies to the defense? poas it lie with
the clerk for him to straighten out those failures

to communicate? Or where do == how doeg that -

how should that be handled? Harry?
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MR, REASONER: Well, you know, just

reading Ray Hardy's letter ~- and I don't know
whether there's been any discussion with him ox
not ~- he doesn't suggest an admininstrative ox
cost burden in sending a notice to one lawyer. We
have long had in the Federal Courts in the
Southern Qistrict of Texas an attorney~-in-charge
rule, which I'm afraid I can't recall verbatim but
I think it's somewhat different than that -~ but 1
had understood the purpose of it, Broadus, was not
-« I think that they continue to give notice to
ali firms that appear in a matter, but they use
the attorney~in~charge concept so that if there
are any immediate hearings or something that there
is one person that the Court can discharge his
responsibility by calling and saying we're going
to have a réstraining order, sanctions, et
cetera, But as far as written notices, I think
they mail them to all attorneys of’raaox&m

Now, the Southern Qistrict does not permit
the discretion -~ it seems to me the 1ast sentence
of this rule may cause more of a prgblam, Judge,
than ameliorate anything. You know, we freguently
get pleadings signed by multiple lawyers and -=-

you know, I mean, it's not uncommon to have three
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or four lawyers sign pleadings. So, the way it's
presently written, I think that we wouldn't be
advancing the ball.

But I think in the Southern Qistrict, you are
simply required to file a designation of attorney
in charge when you answer and when you £file a
petition. I've not known it to cause any
problems.

JUDGE THOMAS: I remembey == Or ny
notes indicated from the May meeting there was
some concern by the committee of what would happen
if no one designated.

MR. REASONER:; I don't really think
it's a real world -~ I mean, I've never heard of
anybody having & problem because of that. I mean,
you might be reprimanded by somebody £or not
complying. But at least in the Southern Qistxiﬂt
of Texas, they give notice to the people -~ at
least one notice to each f£irm on the pleadings, as
far as I know.

?RO?ESSOR EBG&R: Luke, in loocking at
~= in kind of picking up on what Harry was saying
in somewhat a different light, Rule 8, as it is
now cast, is directed to the problem that vou

mention. That is, if the Court needs a hearing,
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who is going to be the lead counsel, who can the
Court contact, that type of thing, because it
says, “the attorney first employed shall be
considered leading counsel in the case and, if
present, shall have control and management of the
case unless a change is made by the party.®

Whereas, this proposed Rule 8 seems more
directed to whom the clerzk should direct
information as distinguished f£rom lead counsel.
It seems to me like they might have two different
purposes, and I'm not sure that Rule 8 as it's now
proposed really covers the -~ even if we wanted to
use it, really covers the situation that is now
covered by the current rule.

CHAIRMAN SOULES: Frank Branson.

MR, BRANSON: Hadley, how would you
envision under the proposed amendment, the
following problem to be handled? Let’s say Harry
has a case come in and he turns it over to one of
his associates but he intends to try it, and his
associate is virtually in charge of aiscevery, and
he is designated\the attcxney«inwcharg&« As the
case approaches trial, Harry is out of pocket, the
agsociate is available for trial. Would that be

handled the way it is undexr the current Rule 8 or

512~474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10

11

12

13

14

15

16

17

18

18

20

21

22
23
24

25

20
would this affect that in any manner?

PROFESSOR EDGAR: Well, it seems to me
that the attorney -~ as this now reads, Linda, and
I think it was your intention, was it not, that
the attorney that apparently signed the original
pleading ~~ I presume that's the same person that
engaged in the discovery process ~- would be the
attorney in charge until a subsequent designation
was made. That's the way I would read the
proposed rule.

MR. BRAMNSON; Can there be more than
one attorney in charge?

MR, REASONER: WNot the way it operates
in the Southezn Qistxict of Texas.

CHAIRIAN SOULES:; Broadus.

MR. SPIVEY: The problem I think this
does address is the problem of multiple attorneys
for one cliient. For instance, mosit recent =-- 1
can think of three cases where a single defendant
has had three attorneys who appeared of record,
all different firms. I can see where & notice to
a single f£irm would be adequate, but it just seems
to me that if you have three different fizms
representing a party., you would want

representatcion.
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Same thing with the plaintiffs, it's not
unusual to have multiple plaintiffs all £ile underx
the same petition. And I guess you would ==
designated as one-party plaintiffs and would only
get six strikes, usually, but certainly each of
those attorneys are handling perhaps different
aspects of the case.

MR. REASONER: But I think in that
latter case, Broadus, this rule wouldn't affect
you., Bach of you would be an attorney-in-charge
for your party.

MR, BRANSON: So vou can't have more
than oneg attorney~in~-charge.

MR, REASONER: Not per party. I
thought yvou had said six different plaintiffs.

MR, SPIVEY: Well, that’s one
instance, and then the more -~ you know, the other
instance, as I said, is where a defendant answers,
and then later on another lawyer ansvers also.

And as I mentioned, we recently had one where they
had three and had legitimate reasons, had a
primary and excesgs and then the fellow had an
individual lawyer, and each of them had a burning
interest in the case. I'd just assume, of course,

only one of them get the notice. But it seems to
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be f£air that they all three get a notice.

CHIEF JUSTICE POPE: Mr. Chairman?

CHAIRMAN SQULES: Justice Pope.

CHIEY JUSTICE POPE: Does anybody in
the world have any trouble with this other than
Ray Hardy? Ig this a problem out in the law
practice? What this means is that every time you
file a petition, you've got to £ile some mo:e
paperwork, just more paperwork. 2And Ray Hardy's
concept really is to have an ll-story building
£ull of 11 stories of electronic equipment. But
he*s got more equipment and more people and you
get less information out of that office than
anywhere. &nd I just wonder if this is a
problem. We're trying to keep things simple.

MR. BRANSON: Justice Pope, they speak
of little else in Paducah.

CHIEF JUSTICE POPE: What?

MR, BRANSON: They speak of little
else in Paducah.

JUQGE THOMAS: Luke, you know, I agree
with Justice Pope. What we had before us in May
was a recommendation, and if you recall, what we
did was -~ that was the one that threw in all of

that language about "the attorney so designated
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would attend or send a fully authorized
representative to all hearings, conferences and so
forth in the trial,” and we struck all of that
language.

CHAIRMAN SOULESy; That's on page 17 of
the materials.

JUQGE THOMAS: We never really
addressed ~=- you know, what we started doing was
destroying the -~ what they had proposed, but
nevey really discussed philosophically whether or
not we needed to do anything.

PROFESSOR §0RSANE03 Mr. Chairman?

CHAIRMAN SOULES: Bill,

PROFESSOR DQRSANEO& As I see it, we
have two separate problems f£rom the discussion,
though. We have the question of who should get a
notice. And the other guestion is the gquestion of
who should be lead counsel for other purposes.

For ezample, if we reqaix@d “; within & fizn
when there are multiple signatures on the original
petition or one of the lawyers to be designated as
the lead counsel, that could have certain
consegquences when the case is called for trial,
the availability of that counsel might be an

important thing.

512~474~5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

24
If we don't have someone designated lead
counsel, presumably, those matters are up in the
air and I guess it would be -~ any of those
lawyers would be subject to being called down to
trial. I don't know 1f I'm making the point
clearly, but there are other purposes f£or having
one of the lawyers be designated as the chief ==~

MR. SPIVEY:; Are you saying ==

PROFESSOR pORSAWEO: -= than notice,
and I don't -~ f£0r notice purposes, my view is
that all the lawyers ought to get notice. But for
other lead counsel purposes, there is more
involved and our rules don't address that, I don't
think.

MR, SPIVEY: Are you saying that if
you designate a lead counsel, then he would be the
one put to trial? I mean, as I understand it, the
judge can put you to trial even if vou're in =--
like in another trial, if there is anybody else in
your f£irm to try it or another counsel of record
to tzy it.

PROFESSOR DORSANEO: Iﬁ our part of
the worid, that may happen now, kind of a
noncombatant more often than not, these days. But

that didn't used to be the way it was. Do we need
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that protection, I guess, is what I'm getting
across? Qo we need to be protected when we have
four or five lawyers working on a case and one of
them is a brand new lawyer whose function is to do
a few things rather than be totally responsible
for the case from top to bottom?

MR, SPIVEY:; But mightn't we be
affecting a substitive change in the procedural
law? Because as I understand the case law, if I'm
in trial and I go over and need to file a motion
Eor continuance and the Court says, well, aren't
there other lawyers in your £irm? Aren't they
competent? ¥Yes. They go to tyial. And that's
the means -~ one of the only means the Court has
got of moving the case along.

PROEESSGR DORSANEO@ But how are those
people -~ did those people sign the pleading?

MR. SPIVEY: No.

PROFESSOR DORSANEO: Wéli, how are
they even counsel of recocrd?

MR, SBPIVEY: I've been put to trial on
cases -~ I can remember West Texas yhen I was a
young associate, very wet behind the ears, that a
senicr lawyer with the firm had filed. I just

went to docket call and the next thing I knew I
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was picking the jury. It seems to me that's
unfaire.

PROFESSOR DORSANEQC: We don't ~- we
haven®t thought about it encugh, I believe,
because the firm is not licensed to practice law
to begin with. Only the lawyers are licensed to
practice law.

MR. SPIVEY: ¥es. But it seems to me
like you're flying in the face of some law that’s
been created over a pexriod of years and you're
taking away from the trial judge the flexibility
of making a determination discretion. That's a
discretionary matter. And it seems to me if he
feels that under the circumstances the clients are
entitled to that particular lawyer, all right.
But if there's another lawyer available, I mean,
whether it's plaintiff or defense ~-

PROFESSOR DORS&NEO: If you take one
of these 300-man law firms, I don't think anybody
would say that the law is that the judge can
insist that that case go to trial if one of the
taz lawyers is available.

MR, SPIVEY: HMr. McHMains can give you
the ci;atimn on the case because I know he was

involved in it where that precise thing happened.
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And I think they agree with the rule of law of the
rules as laild down by that court. Otherwise, you
know, I'11 go on vacation or I'm in another trial,
I've got two cases; I want to try one and I don't
want to try the other; I'd like to have the
digcretion. But why should I have the discretion
to control the different courts?

MR. BRANSONg Bill, if vou don't do it
that way, the real abuse comes where you've got a
single partner in & large firm handling all of the
say medical negligence cases signing on the
pleadings. Someone else does the discovery and
that individual can nevey be éut to trial on your
case. I mean, if you can get it to the top o¢f the
docket, it can never be tried, and we've all seen
that occuy over and over again.

CHAIRMAN SOULES:s Rusty bdMcMaings.

MR, MCMAINS: Well, similarly, there's
& problem of sometimes it's accidental, sometimes
it's intentional. If vou have & rule like this,
you may have a switching of attorneys im charge,
in essence, to avoid trial settings which is, I
think, something, obvicusly, that you don't want
to happen.

We've only got four partners in ouyr firm so
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-« and six lawyers altogether, so I don’t have
that many choices to switch to., But if you get
300, you could probably f£ind somebody to occupy
thats I just don't -- I think that’s going to
create potential for abuse anyway.

CHAIRMAN SOULES: I think it's a SBan
Antonio Court of Appeals case where a party was
put to trial with the named counsel of recoxd in
ancther trial at the same time and the court said
You we

MR, MCMAINS: Well, it's a Corpus
Christi opinion, too.

CHAIRMAN SOULES: Is it?

MR, MCHAINS: There is a Corpus
Christi opinion,

CHAIRMAN BSOULES;: Did it arise in San
Antonio?

MR. MCMAINS: I was involved in it
belatedly, but there is & Corpus Christi opinion.
Of course, the Corpus Christi practice, which I
think is not unlike a lot of practices in West
Tezxas and some o0f the other cauatieg other than
Harris County, they set trials rather
substantially in advance.

You've got 11, 10, 12 in West Texas probably,
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at least four or f£ive monthe, to know that you're
going, if you're set number one. And, basically.
that’s an agreed order under the pretrial ordevr
gtactiéeg And they just don't recognize any
excuses on the -=- for not being able to make
arrangements because of some kind of inconvenience
of counsel.

CHIEF JUSTICE POPE: I raise the
gquestion again, is there any great problem about
people not getting notices? They don't hit the
appellate courts.

CHAIRMAN SOULES: Sam Sparks.

MR. SPARKS (SAN ANGELO); Luke, in the
discussion we had last time when this rule came
up, some of the Houston lawvers specifically
stated that they wanted to have some way to direct
Ray Hardy to == they'd go in for subpoenas o
service and they would say you're not listed as
lead counsels. That was part 0f the problem, was
the opposite of what we're talking about. Ray
Hardy was just -~ he wasg up there in_his ll-story
building with all the instruments hg“s gote

CHAIRMAN SOULES: He could be a
problem, no guestion about its, Here's another

thought and I -~ we just, I think., want to discuss
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this fully before it goes away or we act on it,
however that may be. In complicated litigation, I
know several counsels here have actually had a
service list prepared and the court enter an order
that these people are to be notified ~-~ are to be
served with everything in the case until there's a
change., And then actually the record is clear who
has to be sezved.

If anyone is not served who is listed, then
they have all the rights of a party who is not
serxved. It limits the number of services that
have to be made. It may be several because there
may be several firms or there may be several
lawyers within a £irm who are on that. But it's
essentially done by agreement and that takes care
cf the complicated case.

And the lawyers can usually get together and
decide who in antitrust and who in trade secrets,
or whatever the sections are, need to get these
notices within a single firm. And since usually
they’re big f£irms on both sides and maybe 20
lawyers on each side, they can pair it down
tightly because what's good for the goose is good
for the gander in terms of having to generate

paperwork.
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But how does the every day case work where
there is supposed to be someone who is to get the
notice? The rule says it's the attorney f£first
employeds, The c¢lerk can't know who that is. The
adverse lawyer may not know who that is.

I think that was one of the problems that Ray
Hardy was addressing, is that the rule has just
got & term there that you can'*t f£igure out for the
record unless we say and everyone understands that
the attorney first employed means the attorney who
first appears for a party. HMaybe that'’'s what it
means. If it does mean that, and it's been
working the dwell since 1941, maybe we don't need
to change that to say what it means, the attorney
that first appears unless there is otherwise a
designation.

On Rule 10 and then this -~ see, they go
together. A&And then, Erank, I'11 get xight to
you. Rule 10, essentially, spellé‘out how you
withdraw from a case or how you substitute counsel
in a case. I think it pretty much states how it's
done, generally. But it does put into the rule
what our practice is. And the only thing I see
there, Judge Thomas, I think -~ don't these ruiés

pretty much go hand in glove, if we change 8, we
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change 10, or should we take them separvately?

JUDGE THOMAS: Well, 10 as we
discussed in May ~- are vou talking about the new
107

CHAIRMAN SOULES: Yes, the new 10.

JUBGE THOMAS 3 == Was a part o0f o=
and, you know, we started playing with it in
conjunction with 8.

CHAIRMAN SOULES: That's right.
Anyway., some of the work we've done on the rules
has been to bring the language more current and to
make the language say what really the words don't
say in the o0ld rules. If we want to do that, we
can go on with this ef£fort on Rule 8 and 10, I
don't think that Rules 8 and 10, as proposed,
although they may need some nminocr tuning, are
really different £rom the present practice. Do
they -~ do you feel that they differ from what is
the present practice in an every day lawsuit, the
75 percent lawsuit?

PROFESSOR EDCGAR:; Well, Lukeg it seems
te me that proposed Rule & really is directed to
notice., Whereas, current Rule 8 is talking about
who has resgsponsibility £for the case, which are

really tweo different -- can be two different
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concepts. And I come back to what Judge Pope said
egarlier, if what we are now doing isn't causing
any problems, I would suggest that wve leave
current Rule 8 and 10 exactly as theyv are and that
we pick up and include what is proposed Rule 10,
“Withdrawal of Counsel,” as a separate rule
becasuse that's =~ I think that's a totally
different subject entirely, and I would s8¢ move,
sir.

MR, RAGLAND: Second,

MR, BRANSON:; Wouldn't we need to
strike "the attornsy also becomes the attorney in
charge,® since I don't think attorney in charge is
any place in the rules?

MR, SPIVEY: I've got a suggestion on
meeting that. I think it could be solved a little
casier. Instead of saying, "the attorney employed
first," how about substituting, “the attorney
first signing pleadings for a party shall be
congidered lead,” not “leading counsel,® and
strike ®if present," "shall have control and the
management of that party's interest of the cause,”
unless change was made.

MR, BRANSON:; Why mess with Rule 87

CHAIRMAN SOULES: Well, Hadley, lst's
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take them one at a time. Hadley has moved that we
reject the suggestion to change Rule 8. Is that
right? Can I take your ==

PROFPESSOR EDGAR: Yes.

CHAIRMAN SOULES: «~- motion one at a
time? Is there a second to that?

MR. RAGLAND: 8econd.

CHAIRMAN SOULES: That's noved and
seconded. Any further discussion on that point?
Broadus, did you want to talk about that?

MR, SPIVEY: Well, my only complaint
with that rule is it's awkward., I don’t have any
gquarrel with designating a lead counsel. I'm not
sure it totally determines the outcome of the
case. But if you're going to have it, it seems to
me it ought to be simplified and instead of sayving
“"the attorney £first employed® -~ because Ray Hardy
and the courts have & problem on who is f£irst
employed. I've been employed as ﬁhe second oy
third attorney in a case before the suit was
£iled.

How about just saying "the attpzney first
signing the pleadinge for a party shall be
considered lead counsel and shall have control of

the management of that party's interest in the

512~474~5427 SUPREBME COURT REPORTERS CHAVELA BATES




io
11
12
13
14
15
1lé
17
18
19

20

21

22
23
24

25

35
cause”? I'm making that as a suggestion noit as an
amendment because it might be simpler just to not
mess with it.

PROFESSOR EDGAR: My only concern
about that, Broadus, let's just assume that a case
comes in and you're hired and Paul signs the
pleading because you're gone. How, Paul is not
lead counsel. And then you're going to have to go
through some paperwork to get Paul removed as lead
counsel.

S0, what I'm saying is that any way you draft
it, there are going to be some problems with it.
And as long as what we're now doing isn't causing
a problem, why change the wording because then
somebody is going to say, my God, they‘ve changed
the wording, s0 we've now changed the rules.

MR, SPIVEY:; You're rights

PROFESSOR E?GAR: And it's a fairly
simple approach to just leave it like it is, I
think.

CEAIRMA% SOULES; Are we ready to
vote?

PROFESSOR DORSANEO; Ho. I want to
say something.

CHAIRMAN SOQULES: OQOkay, Bill Dorsaneo.
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PROFESSOR DORSANEO; This Rule 8, I
think, we're assuming what the purpose o0f it ig ==
it looks to me like it gives the lawyer who was
first employed kind of an ownership in it. He has
controi of the éanag@mant of the cause, not
necessarily responsibility, first responsibility
vis-a~vis the Court. A&And I don't think that the
concept of leading counsel or lead counsel means
anything in all rules, particularly. 8o, I would
leave it alone unless we're going to take on the
whole problem.

PROFESSOR EDGAR:; Just leave it alone.

CHAIRMAN SOULES: Okay. Are we ready
to vote? Those in favor of Hadleyv's motion that
the suggestion to Rule 8 be rejected, show by
hands. Those opposed to that? Okay. That is
unanimously rejected. Now, we'll go to 10,

MR. BRANSON: Would it be possible for
this committee to recommend to Ray Hardy that he
notify all attorneys of record?

PROFPESSOR DORBANWNEOC: That's what the
rules provide for.

MR, BRANSON: Well, but since he'’s not
doing it, do you think it would hurt to remind him

that that’s what the rules provide?
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CHAIRMAN SOULES: He will be reminded
when he gets a copy ©0£f this transcript in
connection with this.

MR, SBPIVEY: I move that we give HMr.
Branson & badge to identify him &s & mewmber of
this committee and send him down there.

CHAIRMAN SOULES:; We have a motion to
reject proposed Rule 10 as -~ and this in no way
reflects on Judge Thomas® committee’s work because
she was asked to draw something closer to what oux
concerns were so0 that we could have this
discussion today and give Ray Hardy and the
proponents of this a £ull hearing. And we
appreciate that, Judge. She's done that. We've
discussed it to some extent. Is there any other
discussion on -- well, is there a second with
regard to the motion to reject proposed Rule 107

MR, MORRIS: Second.

CEAIRMAW SOULES: &11 right. It's
been moved by Hadley Edgar and seconded by == who
is that, Lefty Morris?

?ROFESSGR Eb&ﬁRg I didn't move to
reject Rule 10.

CHAIRMAN SOULES: Oh, you did not?

PROFESSOR EDGAR:; No, I did not. I
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was rejecting Rule 8 because I think Rule 10 is
something that has not vet been addressed,

CHAIRMAYN SOULES: A&ll right. Well, we
don't have & motion on Rule 10, then. ?is&ussion
on Rule 10, who wants to speak to it? Harry
Reasoner.,

MR, REASONER: Well, I guess I would
like to ask Judge Thomas, is withdrawal covered
elsewhere in the rules?

CHAIRMAN SOULES: It is mentioned in
-= in Rule lﬂ; it says that a lawyer, once he
appears, is in the case to the conclusion --
That's all down to the last phrase -~ unless there
is something appearing to thegﬁontxazy in the
recorxd. Now, that's all there really is on
substitution or withdrawal. Well, it's between 8§
and 10, you see, substitution and withdrawal.

PROFPESSOR EDGAR: You have to read
them both together. |

CEAIRMAN S0OULES:; ¥You have tc read
them both together. Undexr Rule 8@'iﬁ a party
wants to change lawyers, all a party has to do is
sign a pleading and say this is my lead lawyer.
That lawyer then has management of the case under

Rule 8. &And the lawyer that used to be lead
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lawyer is not any longer lead lawyer.

Whether the party and the o0ld lead lawver
agree or not, the party absolutely controls that
decision under Rule 8. There doesn’t have to be a
withdrawal even, but that old lead lawyer oxr any
other lawyer of record will stay attorney of
record unless, quote, “Something appearing to‘tha
contrary appears to the contrarxy in the record.”

CHIEF JUSTICE POPE:; Luke, look at
Rule 402.

CHAIRMAN SOULES: All right. The
Judge is going to catch me,

CHIEF JUSTICE POPE; 4024,

MR. SPIVEY:; Could we have the same
explanation on this Rule 10 proposal of a specific
problem that this is intended to address?

CHAIRMAN SOULES: Yes. Let's lo0k at
402-8, though, for a moment because Judge Pope has
directed us there.

MR, TINDALL: That's all been
repealed.

CHIEY JUSTICE POPE: QQZm&?

MR TINQ&LL% Yes.,

CHIEF JUSTICE POPE: The new rule was

effective April 1, *84.
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MR, TIN?&L&: No, that was repealed.

PROFESSOR EDGAR: That's now the
appellate rules, isn't it?

CEIEP JUSTICE POPE: Okay. I stand
corrected.

CHAIRMAN SOULES: It's still probably
going to be there, though, in some.

PROFESSOR DORSANEOQO; It would be in
the general appellate rules.

MR EEARgs (SAN ANGELO): Ig there a
cross index?

MR, MCMAINS: Should be.

PROFESSOR DORSANEO; Rule 7 o©f the
Rules of Appellate Procedure in the new boock, page
388, the VWew West book. But that'’s -« I think, as
far as the trial court, there isn't anything like
that.

CHAIRMAN SOULES: Broadus, in response
to your guexry, the Rule 10, it seems to me, just
codifies or states what is done out there in the
every day world and the Qigﬁxict Clerk's cffice
and practicing lawyers. It's xe@l;y not addressed
how do you substitute or how do you withdraw, but
it*s something that is being taken care of every

day without specifics.
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MR, REASONER:; You know, Luke, but
Rule 7 is very different from ~- Appellate Rule 7
is very different in that it does not appear to
require a showing of good cause.

PROFESSOR DORBANED; And that was
specifically decided that it shouldn't have that
in it because 0f what the provisions of
professional responsibility rules provide and also
on a policy basis concerning the role of the Court
in this decision~making process o0f who should
continue as a lavwyver.

CHAIRMAN BOULES: Now, that's right.
Good cause, of course, 1is in Rule 10. Of course,
the real interest of adverse counsel to withdraw
in many cases is to have something of record
saying where and under what circumstances service
can be made on that party, whose lawver 1is now
gone and which party you can't f£ind because you
can't sexve == in other woxds, you just lose the
ability to serve.

?oz example, request to admit, you’re trying
toc get your case finished and you san*t. Youire
perhaps a plaintiff and you can't move your case
because you can't get any service. ¥You have to

serve whatever you serxve by publication. So,
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there really is a need, I think, for there to be
some sort of a motion to permit a counsel Lo
withdraw unless another counsel is being
substituted,

MR. LOW: @on*t the judges take care
of that now? Evervtime Ifve seen withdrawal,
they're given soc many days to géh a lawyer, and up
until that time, they state where they served the
pergon, you know, and the person sexrve them.

CHAIRMAN SOULES:; That's not uniform.

MR, BRANSON: I sure have never seen
any major problem with the functioning o©¢£f the
rules. The appellate judges have and I think we
ought to address it, but from a practitioner's
standpoint, it hasn't created any problems for
us.

CHAIRMAN BQULES Well, it does in
representing -~ in the collection practice, it
could be a problem.

MR. SPIVEY: Qan‘t you have a problem
where you have to show good cause? Ifve had a
number of times, more with a defendant than a
plaintiff, but sometimes a party just decides they
want a different lawyver. That may or may not be

good cause but it seems to me that it's sure as
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good a reason as you could evér gete

CHAIRMAN SQULES:; I don't think good
cause should be a part of this rule., I'm not
speaking to that. I'm speaking to when yvou have a
motion.

MR. REASONER: Your problem is taken
care of by B, Broadus, 1f vou've got anothex
lawyers The problem is when you want to get out.

MR, SPIVEY:; Well, sometimes you have
a client -~ I've never had one, but I've known of
lawyers who had clients that wouldn't payv a fee,
and a judge may not feel that's good cause. The
average practitioner would feel that was good
cause, and the fact issue would be resolvaed in the
favor of the Court, I'm afraid.

MR. LOW: The judge has got to have
some discretion. Try to withdraw right there at
trial or something, you know, the judge has got to
decide what's good cause.

MR, BRANSON: The way it is now, it's
totally discretionary.

HR. LOW; Let somebody withdraw and
then continue the case. The judge needs some
discretion. He needs something to hang his hat on

when he can and when he can't. He's right there
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and he can see when he ought to let it be done,
and good cause gives him something to hang his hat
on. Anything can be good cause. ¥You don't get a
fee 1if the judge wants to consgider it. But he’'s
got to weigh certain eguities. We can't tell the
trial judge every time what cught to be an
eguitys

CHAIRMAN SOULES: Mr, Dorsaneo points
out that there are local rules Iin the Dallas
courts.,

JUSTICE WALLACE:; We reversed a
district judge in El Paso within the past two or
three months because he permitted am attorney to
withdraw three days before trial and then wouldn't
give the client & continuance and we reversed him
on its So, the discretion f£or trial judge is not
unlimited.

CHIEF JUSTICE POPE; Rule 7 looks
pretty good to me at the trial leveim

QROEESSGE DORSANEO; Yes.

CHIEF JUSTICE POPE; ¥Counsel shall be
permitted to withdrawv or othe:x counsei may be
substituted upon such terms and conditions as may
be deemed appropriate by the Court,® this says

appellate court.
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"The motion for leave to withdraw as counsel
shall be accompanied by either a showing that a
copy of the motion has been furnished to the party
with a notice advising the party of any ensuing
deadlines and settings of the cause or written
acceptance of the employment by new counsgel
indicated.”™ That looks pretty good to me.

We've got to protect the client, teco. And
this was aimed apparently toward protecting the
client, letting him have notice, and it's on such
terms as may be deemed appropriate by the Court.

CHAIRMAN SOULES: Frank Branson.

MR. BRANSBON: I move that we do not
adopt Rule 10 and in solace to Judge Thomas would
offer unlimited use of my badge.

CHATIRMAN SOULES: A motion has been
made to reject the suggestion to change Rule 10.

MR, JONESz Second the motion.

CHAIRMAN SOULES: Okay. Hoved and
seconded by anﬁklin Jones. Any further
discussion?

PROFESSOR EBG&R: Do we want to
substltute -~ are we simply going to reject any
further discussion 0f withdrawal, or are we just

simply going to -~ are we just directed to the
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wording of this particular rule?

CHAIRMAN SOULES: A&s I understand it,
at this point we're just talking about Ray Hazxdy's
suggestion by letter -~ ¢f whether to accept Ray
Hardy®s suggestion in his letter of Septemberx
i5¢h, 1983, as updated and worked on by Judge
Thomas and her subcommittee and before us in a
form of proposed Rule 10. That's all we're
disposing of here; is that right?

MR, BRANSON: That's the basis of our
motion.

| CEAIRMAN SOULES: Okay.

?RO?ESSOR DCRSANEO; Second the
motion, if it hadn’t been.

CHAIRMAN SOULES: It's been seconded.
Any furthex discussion? All in favor, show by
hands. Opposed, same sign. That's unanimously
rejected, then, Rule 10,

PROFESSOR QORSRNEO: Mr. Chairman, I
move the adoption of a separate rule, without
regarxrd to what its number would be, that for the
trial courts that is comparable to Texas Rule of
Appellate Procedure 7 substituting the worxrd
"trial® for "appellate" as appropriated in the

context of the language.
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CHAIRMAN SOULES: That's the language
that Judge Pope just read into the record?

PROEESSOR DORBANEOC:; Yes.

MR, TIE@ALL: I°11 second that.

CHRIRMAN SOULES: It's been moved and
seconded. Is there any further discussion on
that?

MR, REASONER; Well, Mr. Chairman, if
vou're going to have somebody modify Appellate
Rule 7, I would suggest that they alsec look at
Rule 8 because I agree with Broadus., It is at
best a clunsy rule and not ¢lear to me what it
means and I suppose could actually be of
significance in something like a malpractice case,
if you've got an axgument that some lawyer was
first employed and had responsibility £or the case
because no change had been entered by the party
himself even though some other lawyer actually
tried to handle the case.

S0, I would like to see people loock at Rule 8
and 10 when they put in a clear wiﬁhdxawal
procedure to see 1f they shouldn®t be cleaned up a
little. It's unclear to me that the rules have
any significance the way they're now written. But

it seems to me they might do some damage in some
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cases.

CHAiRNAR SOULES: Okay. Let me take
those two different ways. You're suggesting,
Bill, aren't you, that this committee right now
adopt the language that Judge Pope read into the
record ==

MR, BRANSONM: Would you reread it?

CHAIRMAN SOQULES:; =~ in connection
with -« can that not just be appended to Rule 10
the way it'g ==~

MR, REASBONER:; It's certainly wherxe it
belongs. I mean, you need to modify Rule 10.

CHAIRMAN BSOULES: Can't that just be
added?

FROFESSOR QGRSANEO@ I don't think ==
there are multiple purposes invelved here., As I
see Rule 10 now, it really principally is a notice
rule, too, as to who -~ attorneys of record are
the persons who are entitled to get notice. Undex
Rule 21-A, notice is provided by the rules. And
Rule 10 really isn't about as, I think, we've
éiscuss&é withdrawal of counsel. It just
indicates that you're an attorney ¢f recoxrd until
you're not ==~ until the record shows you'®re not.

So, I see this as a separate thing that ought to
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1 be treated separately.
2 Maybe we will at some point in time decide to
3 have one overall rule that covers all of these
4 separate issuesy counsel o0of record, who is the
5 chief; what does that mean from the standpoint of
6 management control and the responsibility; and how
7 do firms £it into this overall picture. They
8 obviously weren't contemplated by whoever draftited
] these rules back many, many years ago.
10 But for now, I would say, let's just leave
i what we can't £ix at this meeting alone, Rule 8,
12 and leave Rule 10 alone as is and put in a rule
i3 that will be a workable withdrawal of counsel rule
14 that gquite frankly would reguire a lot less than
15 the withdrawal of counsel rule that's applicable
16 in Dallas County, Rule L1L.25 of the Qallas local
17 rules, which requires a lot of rigmarole, if 1
18 could just describe it that way, in lieu of the
19 simple and clean procedure that the Supreme Court
20 has adopted for appellate practice.
21 MR. REASONER: You really don't affect
22 the local rule at all. I mean, undexr Appellate
23 Rule 7, the Dallas judges do whatever they want to
24 including continue to impose their local rule.
25 PROFESESOR DORSANEO: Haybe.
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MR. SPIVEY: Luke, that allows each
district court to addresg problems in their own
particular court.

MR, REASONER: I agree.

MR, SPARKS (SAN ANGELO)}: I*1l second
his motion,

CHAIRMAN SOULES: OCkays I think that
what I want to be clear in my mind is I've heard
discussions in two ways. Bill, I think, is
proposing that we adopt a new rule today that's
verbatim Rule 7 out of the Appellate Rules except
that we change ==

PROFESSOR EQGAR@ Appellate court to
trial courte.

CHAIRMAN SOQULES: -~ appellate court
to trial court. Harry's discussion, though,
seemed to be to contemplate further subcommittee
study, and if we're going to, of course, work on
Rule 8, that would need further subcommittee
study., What is the consensus?

CHIEF JUSTICE POPE: HMr. Qhaiz&an?

CHAIRMAN SOULES: Yes, sir, Judge
Popes

CHIEF JUSTICE POPE: There has been no

second as vet., Mr. Chairman, I move that Rule 8
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of the present rule which reads, "The attorney
first employed shall be considered leading counsel
in the case, and, éf present, shall have the
contrxol in the management,” and so forth. How,
that is as is the way we now stand.

I move that there be added a separate
paragraph to Rule 8 and as a part of Rule 8 the
wording of Rule 7 of appellate procedures ezcept
that the word %appellate® be stricken out and the
word "trial® be added. That would take care of
the trial court®s substitution of counsel.

CHAIRMAN SQULES: 1Is there a second?

MR, SPIVEY: Second.

CHAERM&Q SOULES: Broadus Spivey
seconded ite. Eurthex discussion?

@RQ?ES&OR E@GA&: Judge Pope, I don't
have the rule in front of me, but what you would
be doing, then, you would be having withdrawal as
a part of a rule that is entitled, "Leading
Counsel Deﬁimeé«”

CHIEF JUSTICE POPE; This is right.

PROFESSOR E?G&Rz ﬂight that not
create some problem, though, because they're
really dealing with two different subject

matters? Shouldn't there be a separate rule
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entitled, "Withdrawal of Counsel,” is what I'm
asking?
MR, LOWs You could have lead counsel
and withdrawal thereof or whatever, you know.
MR, MCMAINSs Why don't you just
retitle it "Appearance and Withdrawal of
Counsel®? I mean, it ought to be -~ it ocught to
probably be in one rule anyway.
PROFESSOR DORSANEOC: Mr, Chairman,
could I read the Dallas leading counsel rule 80
that people can se¢ that these are separate things
or at least see what I've been unable to make
clear to anybody.
CHAIRMAN SOULES: Yes,; sir.
PROFESSOR DORBANEOC: "Rule 1.26,
Leading Counsel: Whenever & party is represented
by more than one lawyer or & firm of lawyers, one
lawver shall be designated as leading counsel in
charge of the case. An unavailability of any
other lawyer shall not be grounds f£or postponement
of the trial or any othser yx@c@@dings unless the
Court £inds that more than one c@uasal is
reasonably required.®
"In the asbsence of any other designation, the

individual lawyer who signs the first pleading
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filed for any party, shall be deemed the leading
counsel and if more than one lawyer signs the
fizvst pleading, the Court may deem either lawyer
who may be available as leading counsel. ﬁ@
designation of & new leading counsel will be
permitted at such time as to delay the trial.”™

That rule is designed to do a management
thing f£rom the Court’s perspective. And
withdravwal is a separate question. Withdrawal is
when you cease to be an attorney of record., And
the leading counsel designation has a separate
function in the overall handling of the case,
Court management-wise.

Sos, I would think i1f we were going to make
withdrawval part of anyvthing, it would be
withdrawal as attorney of record, but I would
really prefer to just leave it as a separate thing
£or now until we can get the rest of this worked
out.

CHAIRMAN SOULES:; Judge Pope, since =~=

CHIEF JOSTICE POPE: My. Chairman, I
am convinced.

CHAIRMAN SOULES: A11 right.

CHEE? JUSTICE POPE: With consent, I

would withdraw my motion. It should be & part of
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1 Rule 7. "Any party t¢ a suilit may appear and
2 prosecute or defend his rights therein, either in
3 person or by an attorney of the court.® I think
4 that Rule 7 o0f the appellate rules should be made
5 a part ¢f that rule and not the leading counsel.
6 CEAIRMAN SOULES: Okay. There's a
7 substitute motion, then, that the language that
8 Justice Pope has prepared -- o0x proposed for
) withdrawing and substitution of counsel be put at
10 ~ Rule 7 instead of Rule 8, And that's the only
11 change in youy motion, isn't it, Judge? Is there
12 a second to that?
13 MR, REASONER: I second that.
14 CHAIRMAN SOULES: Harry Reasoneg
15 seconds it.
Lé PROFESSCR EDGAR: HMay I move tc amend
17 the motion by changing the caption ¢f Rule 7 to
i8 read "Appearance and Withdrawal of Counsel®?
18 CHIEF JUSTICE POPE: I accept it.
20 CHAIRMAN SOULES: All right. That
21 proposal has been accepted. Any further
22 discussion on the amended motion?
23 PROFESSOR EDGAR: Or maybe "of
24 attorney®” because the rule talks about attorney.
25 Mavbe we should say "Appearance and withdrawal of
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the attorney® or something like that.

CHAIRMAN SOULES: Okay. Those in
favor, show by hands. Opposed, same sign. Okay.
That proposal by Judge Pope is unanimousliy
recommended to the Supreme Court.

Judge Thomas, what is this on 18-A? 1Is this
just to get the citations? Well, tell me what
this is.

JUDGE THOMAS: Okay. -

CHATIRMAN SOULES: I'm not sure I
understand.

MR. MCMAINS: Can I have a point of
clarification?

CHAIRMAN SQULES: Yes, sir. Rusty
McMains.

MR, MCHMAINS:; What have we done with
existing Rule 87

CHAIRHAN SBOULES: Nothing, left it
alone.

MR. MCMAINS: We just left that one
alone. What have we done with exigti@g Ruie 107
Left it alone?

CHAIRMAN SOULES: Nothing.

MR, MCHAINS: Qoesn‘t existing Rule 10

deal in some respect to the withdrawal that we
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just passed in Rule 77

CHAIRMAN SOULES: Well, it says unless
there is something appearing to the contrary in
the record and, I guess, something would bg -~ one
of the things that could be something would be
what we put on Rule 7.

MR, MCHMAINS: Okay. I just didn‘’t
know what the function of the rule -- I don't have
the rules in frent of me, but I don't understand
when the function of Rule 10, as it now reads in
the rules, is once we've done what we did in Rule
7.

CHAIRMAN SOULES: It defines attorney
of record, and that®s the caption of it, really.

?ROEESSOR DORSANEQO; Attorneys of
record are the ones who are entitled to get
notice.

PROFESSOR EDGAR: It's to whom notice
is directed. |

MR, MCHMAINS: Ch, okay.

JUQGE THOMAS: All right, Luke, we ==

CHATRHAN BOULES: Judge Thomas, will
you == I%11 send you this transcript. Will vou
then rewrite Rule 7 ==

JUDGE THOMAS: Sure.
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CHAIRMAN SOULES: ~w= 1ike it should be
with this change and send it to me so0 that I can
forward it to the Court since this is on your
subcommittee’s section?

JUDGE THOMAS: Okay.

CHAIRMAN SOULES: &And if I can help
you in any way with that, just call me and I would
be happy to.

We're golng to rename Rule 7 and we're going
to add to it the terxms f£rom Appellate Rule 7, I
guess before we leave that, I need to ask Harry
Reasoneyr ~- what 1iIs your suggestion, Harry, that
we do now about Rule 87

MR, REASOHER; Well, let me sav, to me
the way Rule 8 is now written is clumsy, awkward,
doesn’t make any sense and probably is nevex
utilized. But I guess if it's not doing any
affirmative damage that anybody sees, maybe we
cught to just leave it alone.

PRO?ESSOR DORSANEQ: Well, the only
other point on that since you raised it, it's
pretty clear to me f£rom the longwtimQQago days a
"who's the boss" rule rather than ”Qho is
responsible®™ rule. Now, the ?all&s leading

counsel rule is & rule that the courts can use for
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case management purposes. Ourx current Rule 8
doesn’t appear to be about that., It's not only
clumsy; it doesn’t addrxess that. And I would
suggest that we consider a rule like the Dallas
local rule which may not make the right policy
choices on issues of availability and
unavailability of the person who is lead counsel
and put this matter back on the agenda to try to
address that issue that is addressed by local
rules and, as you mentioned, by local rules at the
Fedefal level, too.

I suggest we go on but to come back to this
at the next meeting by looking at leading counsel
rules that have been thought out in other
contexts.

MR, BRANSOE% Qid the committee not
express its opinion just before I left on that?

CHAIRMAN SOULES; Well, we keep
circling back, Framkﬁ to the factkihat Rule 7 ==
Rule 8 is awkwardly worded and there are some
local rules that are coming up undey it there to
try to show it up, perhaps, or to mean something
maybe completely different. And there is & pretty
good deal of feeling here that Rule 8 needs some

work even though -~ not this that was proposed and
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that it should go back to Judge Thomas for
consideration and bring something back at our next
meeting, whenever that is. I don't know how long
that’s going to be.

MR, BRANSON: I based my motion
earlier, I thought, from Judge Pope's suggestion
that in the vernacular that I grew up in which
was, basically. she may not be a pretty lady but
she dances well,

PROFESSOR DORS&NEO@ Well, we know
that Ray Hardy has used the rule to tell lawyers
that they are not entitled to notice even though
other rules say 8c. S0 that at best the rule is
misleading and has caused mischief.,

CHAIRMAN BOULES; Okay. How many feel
that it would be appropriate to have the
subconmittes give this some more study pursuvant to
our next meeting? Show by hands. ©Okay. How nmany
feel that thet's not necessary? Well, it's pretty
evenly divided, so why don't we -- I'd rather air
in faveor of getting something th@xcugﬁly hashed
ounts

And if you would do that, please, Judge, and
I think maybe you're in the best location really

to work on that, too, because you bave rules on
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both withdrawal and substitution and leading
counsel and the local @allas rules. Haybe you can
get some history on how those have worked and
practiced there.

JUBQE THOMAS: Before we do it, I°'d
like some clarification on exactly -- are vwe going
to address the notice? Are we going to address
who's boss? Are we going to address who can be
put to trial? I don't have a feel for exactly
what problems we want to address.

?RQEE&SOR EQQAR@ £11 three.

MR, LOW: You have one ~- who has
authority to aéﬁ@ Ray Hardy won't let you act
unless you've got authority. Who has got
authority? ©Everybody that’s on the pleadings;
Who is the boss? Who can you put to trial? Who
gets notice?

The problem is we do not know where all the
words "attorney of xecoxd? is used in these othex
rules, where "lead counsel® is used. These are
definitions to be tied into other sections, and I
haven®t heard anybody say where they're used.
Like on discovery, they may use "attorney of
record,;”® so I'd suggest the subcommittee go back

and look at where the terms "attorney of record,®
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"lead counsel®™ are put into othexr rules to see how
they’re used to coordinate those to see what we're
trying to accomplish 1f they are going to do it.

QUQQE THOMAB: I hereby move that I
draft Mr. Dorsaneo to get on the subcommititees.

CEAIRMAW SBOULES: Call him. Will you
consult with her about youy concerns i1n the
interim? VWe may not have & meeting for sonme
time. We're very likely to get caught up here
today. It really kind of depends on how the
Court's charge rules go, whether we need ancther
meeting to dispose of those, If we do, we'll need
to get that done early.,. If not, we probably won't
nave a meeting for some time. But, Bill, won'tg
you consult with Judge Thomas?

PROFESEB0OR QORSA%EO: Yes.

CHATRMAN SOULES: Okay. He'll work
with you, Judge. Okay. Qc@s that wrap up § and
10 and 72 It seems to be the coﬁé@msusw How,
let’'s go, Judge, I guess, to Rule 18-A.

JUEGE THOMAS: OCkay. Im_%&y; we were
dealing with the problem and, I be;ieva, that we
actually inserted an 1l8a(h) which had to do with
the frivolous £ilings of the motions to recuse.

Subseguent to the meeting, Luke received a letter
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from & judge who also wanted us to deal with that
issue because it is such a problem in the other
communities of motions to recuse being filed
inmediately prior to trial, having to be referred,
bring the judge in and so forth.

The letter recommending that we look at the
rule also wanted the jﬁﬁg@@ the trial judge
against whom the motion to recuse is filled, to be
able to summarily dismiss the motion if they £found
~= let's see how the language was -- if the motion
did not state a proper cause for removal. The
proposed rule 18- ig a -~ i8 & change to insert
what the motion shall include but I did omit that
suthority to summarily dismiss your motion.

There is nothing in the present rules that
regquire, as I recall, the motions to be signed or
verified, and I inserted that the motion to recuse
should state with particularity the grounds for
the motion and being unsure as to whether or not
Canon 3-~C, which we also voted upon in May, would
be adopted. I put out all ¢f the sections that
deal with why & judge should or should not be
recused or disqualified.

CHAIRMAN SOULES8: Let me sees. I'm not

follewing, Judge, the language. What I've got
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here in your package indicates changes to A and B
of the rule. Have I got the right material?

JUDGE THOMAS: Yes, sir. And what it
is -=- B weould be a whole new B and the o0ld B would
become C and so forth,

CHIEF JUSTICE POPE: I have a
guestion.

CHAIRMAN BOULES: Judge Popes

QHIEE JUSTICE POPE: Judge, I like
what you have here. But the last sentence ¢f the
B part, I wonder if that's necessary. The reason
I ask that, there may be something out there in
the code of judicial conduct or just out in the
common law but may be good reasons -~ I can’'t
think of it ~~ as to why & judge shouldn't sit in
the case £or recusal puyrposes, not
disgualification.

This xrule is -~- we talk about recusal, but
there may be some reasons out there. He may be
desperately i1l and I don't believe that's covered
by the statute or any of these. I was just
thinking that kind of limits the reasons that we
ought to get rid of a judge.

CHAIRMAY SOULES: What it really boils

down to, then, if we were to accept Judge Pope's

512~474~5427 SUPREME COURT REPORTERS CHAVELA BATES




10

11

12

13

14

15

16

17

18

19

20

21

22
23
24

25

64
thought there, I guess, that the last sentence is
not needed, whether we need to state in Rule 18-A4
that the motion is to give particulars and be
verified. Is that needed?

HMR. BR&NSOK; Why do we want the
motion verified?

CHAIRMAN QOﬂLE53 What?

MR, BRANSOE@ Why do we want the
motion verified?

JUDGE THOMAS: This gets back to -- it
has become & deal ~- motions to recuse have become
the alternative for motions for continuance in the
other counties. And, for instance, it is not a
problem in Dallas County because I get Judge Gibbs
upstairs to hear mine and I hear his.

But it is a problem when you have the case
set and you overrule their motion for continuance
and the next thing you get is & motion to recuse.
It has to be forwarded ovey and so £forth and the
particular judge that wrote this reguest was
indicating that he thought that a lot of these
£rivolous motions could be done away with, that
lawyers wouldn®t f£ile them if they have to swear
toy, with particularity, why they want the judge

off the case.
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CﬂiE? JUBTICE POPE:; I'd kind of like
to see it sworn to. You know, I'wve sat through a
trial, opinion goes down, I'm on the minoxity side
on rehearing, no guestion about my capacity to
sit. On & motion f£or rehearing, I sign an opinion
for the majority of the Court and then that lawyer
on motion for rehearing £files an unswvorn motion
that I should recuse myself because I'm corrupt.
I'm corrupt because I wound up with a majority.
and that's what she said. I would like for her to
swear to that the next time she files that
motion.

CHAIRHMAN SOULES: Judge, would we
acconmplish what we're after 1f we just took the
first sentence of B and added it to A?

CHIEE JUSTICE POPE;g That's what I
would think.

JUDGE THOMAS: I have no problem with
that. Frankly, the reason that I put in the last
sentence, Luke, was to try to define what should
be in there. But certainly I agree with Justice
Pope that there can be other reasons that may not
specifically be set out in our present ones.

MR, MCHAINS: You gould put the word

“ordinarily® in fzont of it
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CHAIRMAN SOULES: Could we jﬁ&t add
the first sentence of the B paragraph in the
proposal to what is now té@ A part of 18-3? That
would make -~ it savs, "The grounds may include
any disability of the judge to sit in the case,"
and then the motion to recuse shall be verified,
nust state with particularity the grounds of why
the Judge before whom the case 1is pending should
be recused. Harry Reasoner.

MR, REASONER: I£ I might just ask,
Judge, shouldn’t it be the motion to disqualify or
recuse? Aren't they somewhat different concepts?

MR. BRANSON: 1Is the term "verified®
broad enough to include affirmation by information
of belief or based on information of belief?

PROFESSCR DORSANEOC: HNobody knows.

CHAIRMAN BOULES: Nobody knows, but
"verified® is used throughout the rules.

MR, BRANSON: Well, I understand
that. But let's assume for a moment that the
lawyer mistaken, albeit, had belief ghat & member
of the court was corrupt. ¥You makﬁAhex swear it's
a fact in her motion to recuse, and I'm not sure
she necessarily can prove that. But as a lawyer

representing a client, if she had that belief, she
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may have a duty to present it, whether it would be
right oxr wrong.

QHEEF JUSTICE POPE: 1 believe that a
thing that's verified subjectes one to perjurys,
Information of belief does not.

MR, BRANSON: That's why I'm
wondering. Certalnly., the exanple you gave is an
extreme one, ¥Your Honor. but there are closer gray
calls at a trial level that == I think the burden
should be no more than information of belief on
behalf of lawyer, because there is a hearing that
follows in which the lawver has to produce
evidence to meet their burden. But to make the
lawyer prior to the evidentiary hearing subject
themselves to perjury, charges «- particularly
when the Judge gets rather angry if it's £iled and
overruled.

I don't know about other members of this
committee but I did spend one morning in a
jailhouse in Hunt County on charges that were
later dismissed against me because the trial judge
got angryv. And unlegss you make it information of
belief, I think you could create some more
problems than you're solving with the

verification.
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JU?GE THOMAS: Going to what yéu said,
I think it does need to be motion to recuse orx
disgualifv.

MR. MCHMAINES: Yes, because vou left
out the disqualify.

JU?GE THOMAS: ¥Yes. &nd then the next
sentence could be said, "Motion shall be® and ithen
whatever we decide about verification.

CHAIRMAN SQULES: Why don't we just
take out "to recuse® because the rule says, "a
motion.® Rule A just says Ya motion.® It doesn't
say what it is, stating grounds why the Judge
should not sit. If we just say "the motion shall
be verified" =--

Canon 3-C is about to be divided into two
parts. One that says disgualification. That part
of Canon 3~C, Texas Canon 3«C, will be =~ will
contain constitutional disqualifications of a
judge to sit. Part 2 of Canon wwkaf Texas Canon
3~C will be the ABA concept of recusal that we
adopted in Texas when we brought the Texas Code of
Judicial Conduct into the Texas law. But it's
never been separated and that, of course, has
created =-- that's the same thing we talked about

last time that’s on our recommendation. 80 we
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don't really need te say in here after the title
"recusal or disqualification of judges®™ what kind
of motion, it's just the motion. Is that okay
with you, Judge Thomas?

JUDGE THQOMAS: Sure.

CHAIRMAN SOULES: Then we could add,
“The motion shall be verified and must state with
particularity the grounds why the judge before
whom the case is pending should be recused.® To
me, I don't know whether that's needed. Judge
Pope feels that it is.

Frank, your -~ have you got a rule book down
there somewhere that you could look at for a
minute? In the ancillary writ rules, 1f you look
at the very last sentence of Rule 696, because of
Federal due process problems with extraordinary
writ exparte property seizing, we had to put in
some kinds of protection for what kind of
information a trial judge could aéﬁ on after
party, and we use this, "the application in any
affidavits the motion ox® ==

MR BRA%SO%; Where are you now?
CHAIRMAN SOULES: It's the very Llast
sentence of Rule 696 where it says --

MR. BRAWNSON: What paragraph?
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CHAIRMAN SBSOULES: I'm sorxry, the last
sentence ©f the first paragraph, that’s right.
"Made on personal knowledge and set forth the
facts as would be admissible in evidence pravi@éd
that facts may be stated based upon information
and belief if the grounds of such belief were
specifically stated.”

My concern is that we're going to get this
recusal practice to the point where it's highly
technical. I think it’s settling down the number
0of these that are being £filed for delay only. We
have discussed in this very committee and in the
COAJ and otherwise that not many lawyers are
really going to file f£rivolous recusal motions
because you've got to go back and practice before
that judge some more, that they have certain --
There's a resistance to £iling the motion anyway
unless there's substance to it ezxcept among & very
few.

And we can make this as complicated and
detsiled as we wish or what -~ I'm just trying to
go back through some of the history that brought
us where we are with the rule. Judge Thomas and
then Rusty HcMains.

JUDGE THOMAS:; Luke, my only conment
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1 is, from talking to the judges at various

2 conferences and so forth, I think that it is a

3 tremendous problem and I don't think it's settling

4 down we

5 CEAIRMAN SOULES: All right.

6 JUDGE THOMAS: -~ or Dallas is just

7 extremely unigue. A&nd it is, well, I kiddingly

8 say it's not & problem in the sense that I can

S alwayﬁ £ind somebody to hear it. It is a practice
10 which is used in connection constantly with

i1 motions for continuance. And, you know, I can
i2 admire their courage and guestion their judgment
i3 because you're right, they have to come back, but
14 that doesn’t seem to be stopping thems,
15 CHAIRMAN SOULES: Rusty HMcHMains.
16 MR, MCMAINS: I'm not sure that these
17 changes particularly address it. I would agree
18 with Judge Thomas that it is not something that is
18 decided and particularly in those cases apart from
20 just continuances and trial settings whexe the
21 Supreme Court and the Courts of Appeals now are
22 more recognizing the availability and utilizing
23 sanctions In the discovery process.
24 Once a party gets sanctioned by a particulax
25 judge, the odds of that party., especialliy if it's
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a severe sanction, filing a motion f£for recusal in
order to try to have the issue reheard by a
different judge are very high in my experience.
And usually their grounds are, well, obviously
this judge is biased or else he wouldn't enter
these sanctions against me.

And that's -~ I see that more and more és an
effort in part to discourage the use of the
sanction practice. It's an end run. But I'm not
sure that verification alone is going to solve
that problem.

MR, BRAESONs Well, let me ask you a
gquestion along those lines, Rusty. There are
instances, and I haven'’t seen them in many years,
but early in my practice, I would go before judges
who, for ezample, did not believe the worker's
compensation law of Texas was & fair law. And as
a result, they would ignore it. And you'd go up
on appeal and they would reverse the case and send -
it back to the same judge, and the same judge
would £ind another way to take advantage o0f the
injured party. A&nd that happened aot once but
several times. And there's really nothing in
these rules that I know of that éd&zeases that set

of clrcunstances.
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Igs there any way £for us to allow the
appellate courts to really review whether or not a
retrial in the same forum is reasonable?

MR, MOCMAINS:; Well, the Canon 3-C, as
it currently reads, says any time that & judge's
impartiality may be reasonably guestioned, and
then it says including but not limited to =« you
know, I don't have as much problem as some people
did about the reguirement that it be one o0f these
grounds because as far as I can tell, there aren't
any other grounds.

| CHAIRMAN SOULES: Let me see if we can
get ==

MR, MCMAINS: I mean, if you aren't
disqualified statutorily or constitutionally and
your impartislity can't be reasconably questioned,
I don't think there is any other grounds. E&o, I
don't consider that to be a burdensome aspect of
it It may alsc be helpful because there are an
awful lot of practitioners around who don't know
the source of the disgualification zulies or the
recusal rules, which if thev went to those it
might actually be helpful to direct it.

CHAIRMAR S0OULES: Let me break this

down into about three parts and see if we can get
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a consensus. How many feel that «- what we're
adding, we'll be adding a piece at a time, 1f we
add anything to this. I'm not trying to exclude
anything at this point, just start adding things.
To 18~4, subparagraph A, how many feel thet we
should add -- and this is -~ I'm going to get to
annk“s point about information of belief in a
mement ~- but should add the sentence, "“The motion
shall be verified and must state with
particularity the grounds why the Judge before
whom the case is pending should not sit." How
many feel that should be added te subparagraph A?
Show by hands, please. How many feel it should
not be added? Okay. That's unanimous.

@ROFESSDR DORS%NEO; No, it isn‘*t.

CHAIRMAN SOULES: WMo, it isn't.

?RO?ESSOR EDGAR: We had 11 ham
sandwiches and one bail of hay.

CHATIRMAN SOﬁLE&& Did you vote? You
voted against it. I'm sorrxy, let me sece those for
or against because I need to record the vote.

Nine for, and how many against? Ome.against» All
zight.
Then, as well as that sentence, how many £feel

that we should add this: fThe motion shall be
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made on personal knowledge and shall set forth
such facts as would be admissible in evidence
provided that facts may be stated based on
information and belief 1f the grounds of such
belief are specifically stated.® How many feel
that should also be added?

PROFESSOR EDGAR: Well, what you're
doing is essentially defining the term
"verification.” You just said it has to be
verified.

CHAIRUAN SOULES: I'm not defining
vezificaticn; I'm saying what the motion can be
based on.

PROEEQSOR EDGAR; Okay. Now -~ Okay.
I see. Go ahead.

BR. BRA&SQN@ ¥You voted on section &,
didn®t you? ¥ou didn't add verification to &, did
you?

CHAIRMAN SOULES: Yes. We just did
that nine to one.

MR. BRAWNSON: Well, it's nine to two.

CHATRMAN SOQULES: Okay, it's nine to
LWO

MR. BRAMWNEON: I didn't undexrstand that

vou had verification.
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CHAIRMAN BS0ULBES: ©Okay. It's nine to
tWo.

MR, MCMAINS: BEight to twoe. He didn't
get to vote both ways.

CHAIRMAN BOULES:; I didn't know
whether he had voted last time; some did not.

MR, REASONER: Let me say, Luke, I
voted for it, verification, but I agree completely
with ?rank that it needs to be clear that
information and belief is sufficient. I mean, it
seems to me, Hadley has put it correctly that what
we're really saying is what is the type of
verification that the rule calls for.

MR, SPARKS (SAN AWGELO)% fou're
swearing that your information of belief is true.,

MR, RE&SD@ERg Y@uEKe swearing that
you believe it.

MR, BRANSON; Why not just say %The
motion must be sworn to based on iﬁfoxmation and
belief,” period.

CHAIRM&& SCOULES; Is that enocugh?
That’s =-- well, I nean, that?s not getting to ==

MR, BRANSON: It says something
different than saying it's verified one time and

the next time on information of belief.
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CHAIRMAN SOULES: We have -~ in the
gntire spectrum of extraordinary writ remedies,
every application has to be verified; that concept
is there. Every application has to be verified.
But the application and the affidavits -- they
will «= they shall be made on personal knowledge
and set forth such facts as would be admissible in
evidence provided that facts may be stated based
upon information and belief, if the grounds of
such belief are specifically stated.

Now, maybe that sentence is in conflict with
the reguirement that they be verified, but it
works. Everybody understands that & verified
petition for writ of seguestration, garnishment or
what have you, can contain information and belief
if you say what you base it on.

For example, I can’t swear that someone is
about to move their property because they®re not
moving it. But I know that they've ~- I find out
that they've leased & moving van who is supposed
to be at their house at 8 ofclock on Saturday
morning., I don't know why, but on information and
belief that tells me that they're about to secret
their property away. And Ifve got to say that

they‘*'ve got to secret their property away in order
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to get a writ. That was, you know, the basis for
this.

But anyway it's working, these concepts, and
that’s why I'm suggesting that we may be able to
move them over here, get Lthe requirement of
verification and to the recusal motion but at the
sang time, leave room for exyla;ning information
and belief as to items where you just really can’'t
have personal knowledge on some of those kinds of
things.

MR, BR&NSON; But there are others
where they abandon wverification and talk about how
you have to do it. Some of your affirmative
defenses, for example. Notive in a workers
conpensation case, I think, is one of them.

CHAIRMAN SOULES: I*m not
understanding that.

MR. REASONER: But it seems to me,
?xank, that that solves your pxobiem, doesn’t it,
the language that he suggested?

MR. LOW; You state in ther@g Frank,
that my neighbor told me that the Judge said he's
going to get me. Well, you don't know that. ¥You
state what's your information and belief and you

swear that your information and belief is
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competent.

MR, BRANSON: Why is it necessary ~- I
guess my guestion is, why is it necessary to have
to swear where the information came from in vour
motion? You're going to have to prove the htruth
of your motion or it's not going to be granted.
Why make the lawyer say., my neighbor who happens
to play gin rummy with the Judge told me that this
is the way the Judge felt about something?

ﬁﬂAIRMAm SO0ULES: Well, let me just
get a quick consensus, How many feel that the
motion should be verified? We just to§k a vote on
that, but if enough have changed their minds,
we'll go back. How many feel it should be
verified? It's essentially the same vote.

PROFPESSOR DORBANEG: ¥eou don't == I
have a little ==~

| CHAIRMAN SOULES: 8o, it's going to be
verified. We're going to xaeamm@ﬁd that it be
verified.

Now., the question is, are we going to permit
the -~ are we going to open that slightly by
adding the language that we'wve used in the
extracrdinary writ rules to permit the

verification to verify information and belief if
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vyou explain the basis for your information and
belief?

MR, REASONER: I move we do that.

MR. BRANSON: My question is why do we
have to limit it that much? Why not just say
based on information and belief is sufficient?
The motion must be sworn to based on information
and belief.

CHAIRMAN SOULES:; Do you have a
motion, Harry?

MR, REASONER; HWeo, I support what you
suggested and the reason I did do s0, annky is
that I think that whenever we can take a concept
that worked somewhere and has some meaning and
people know how to do it rathex than inventing
something new, I know that's desirable. A&And it
seems to me that Luke's suggestion solves your
problem and we, basically, all know what it is
that he's talking about, |

CHAIRMAN SOULES: ?ﬁ&nk doesn't want
to verify anything. He wants to be able te just
say on information &and belief the Judge is biased
and prejudiced against my client and verify it.

BR. BRANEOMN: Now, that's

verification. You've got ~- you've made a motion,
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you've got to come in and prove that motion and
you're swearing you believe. HNow, I don’t know
about you but where I came from if people accuse
you of not doing that, you fight with them.

MR. REASONER: The only difference in
Luke's suggestion, as I understand it, is you're
forced to particularize why it is your swearing to
it And I think that's & healthy thing if vou':re
going to move to disqgqualify a judge,

MR. BRANSON:; But if you don't do it
in the hearing, you don't get your way.

HR. REASONER: I know, but by the time
you'’ve got the hearing, if your primary purpose is
delay, you've now accomplished it, you know, if
you'yre willing to swear to something.

CHAIRMAN SOULES: Tom. Oh, I'm sorzry,
excuse me, Harry. I didn’t mean to interrupt you.

MR. REASONER: No, I apologize.

CHAIRMAN SBOULES: Toms

MR, RAGQARS: It seems like the
purpose of this zule, we're ovarloaking another
party as opposed to having discovery motion
something like that whereas plaintiff versus
defendant or vice versa. Here we've got a judge

who is required under subsection € of this rule to
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look at the motion and decide if he's going to
voluntarily recuse himself. It seems like to me
it would only be fair to put enough in there for
him to make a decision about it. He may say.,
well, you know, that's vight I haven'®t thought
about that and check out.

CHATIRMAW SOULES: That was a part of
the discussion historically in 18~A is how much do
you have to say about the Judge in your motion in
order to get the issue before the Court.

MR. RAGL&WE: It occurs to me that if
youfre going to say the Judge ought not to rule in
this case, yvou ought to have hair on your chest to
go ahead and say it.

MR. BRAWNSOHN; Can you do it
supplementary; let me try this one and if it
doesn’t work, I°11 go with the next one.

CHAIRMAN SOULES:; Well, I think you
can £ile a2 soft one and amend it before hearing,
certainly.

CHAIRMAN SOQULES:; Hewell.,

PROFESSOR BLARELY: I move that we
adopt the rule that you read a moment ago.

CHAIRMAN SOULES: Okay. Is there a

second that we also add that to subparagraph A?
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?RO?ESSOR ?ORS&NEO§ Second.

MR, BRANSON: Would you read it again,
Luke?

CHAIRMAN SOULES: &1l right. It would
be, "The motion shall be made on personal
knowledge and shall set forth such facts as would
be admissible in evidence provided that facts may
be stated based upon information and belief it the
grounds of such belief are specifically stated.”
The motion has been made and seconded by
Dorsaneo. Any £further discussion? Rusty.

MR, MCMAINS: This is really morg =-
is much directed, I guess, to all of the rules
that we've got on that and probably to Qeam Blaton
(phonetic) in relation to the rules of evidence.
It seems a little incongruous to me £or us Lo be
talking about requirement on verification based on
personal knowledge when we now start recognizing
hearsay as being admissible in @via@mceﬁ I just
raise that guestion. I don't know what -~ I'm not
suggesting we can massively do anything sbout it,
but it does seem incongruous to be liﬁiting how
you get inte court and then once you get there,
you've got a much broader spectrum.

CHAIRMAN SOULES: Any further
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discussion? Okay. Those in favor of adding that
gsentence to subparagraph A of 18~A, show by
hands. Ten. Opposed? Okay. That's unanimous.

PROFEﬁﬂOR @GRSQNEGg My. Chairman?

CHAIRMAN SOULES: And then £inally the
last matter is the «- I heard Rusty -~ I've heard
some discussion both ways about whether we use
this last sentence -- the proposal that says “the
grounds are limited to." Judge Pope and, I think,
Harry and Rusty have spoken about that. Is there
any motion that we include that?

CHIEF JUSTICE POPE: I move that that
be dropped.

CHAIRM&E SQULES Okay. Well there's
no motion to include it. Okav. That dies for
lack 0of & motion then. So, we'll add those two
sentences we talked about, subparagrapin A of Rule
i8~A and do no more at this time. Let me see a
show ©of hands that that's correct at this point;
is it? All right. Does anyone have any guestion
about that?

PROEESSOR DORSANEO;: I have one minox
technical point.

CHAIRMAN SCOULES: All right. W%What is

that?
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PROFESSEOR QORﬁ&ﬂEOa This concept of
verification, our rules -~ we use the tezrm
"yerified.® Our rules sometimes use the terim
"yverified,® more normally, it says verified by
affidavit or supported by affidavit. &nd other «=-
I think we're pretty sloppy about saying, oh,
that’s all the same kind of thing and it may well
be. But Rule 93 uses the term “"verified by
affidavit.® And it doesn't ~- it hasn't been
construed to mean a separate affidavit,. ¥You know,
do we want to mess with that or just leave this
problem which exists altogether?

CHAIRMAN SBOULES: Ho, no.

PROFESSOR DORSANEO: The rules that
you talk about, for example, are not verified
applications. Theyv're supported by affidavit.

CHAIRMAN SOULES: Supported by
affidavit, that’s right. Ezxactly.

PROFESSOR DORSBAREQC: If you don*t want
to mess with it, that's fine with me.

CHAIRMAN S8OQULES: All xigﬂtw Judge
Thomas, we're moving right along now. Rule 14-B
we it's very straight forward, it's exactly what
we've asked her to do at the last meeting. Those

in favor show by hands, please. It just gives the
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SBupreme Court the power to make whatever rules it
wants to to direct how exhibits are retained or
disposed of in trial courts. Those in favor show
by hands. Opposed? That's unanimously approved.

PROEESSGR EQGAR; Eow@ that did not
include the order attached thereto, I assume.

QHAIR%A& E0ULES: MNow, in connection
with the order, are there suggestions in the
order?

PROFESSOR EDGAR; I've just got a
guestion for Linda. With respect to the reduction
of the exhibits to the second paragraph of the
order, should you also include something about wao
i to withdraw it, the persgon that introduced it
in evidence? Who has the responsibility -~- which
party has the responsibility for reducing the
exhibit to managesable size?

JUQGE THOMAS: We could insert == what
I was anﬁidi@atingg Hadley, is the party
introducing cor offering and we could -~

PROFESSOR EDGAR: I think that should
be made clear, don't you? |

JBﬁQE THOMAS; ¥es.

PROFPESSOR EDGAR: And I suppose a

modeli exhibit would be withdrawn by the party that
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pffered the same.

JUDGE THOMAS: Yes.

MR, BRANSON; Just out of curiosity.
what happens now when exbibits are not withdrawn?

PROFESSOR EDGAR:; They’re in zrooms in
the courthouse.

CHAIRMAN SOULES: The courthouse is
full of them.

PROFESSOR EDGAR: Stacked and stacked
and stacked.

MR, MCHMAINS: Some place.

PROFESSOR EQGARz It's terrvible.

JUQGE THOMAS 3 I have exhibits -=
these beautiful charts from hearings in 1579%. ¥You
know, we have called -« technically, that's a
district clerk problem. These things are s0 huge
they're in my evidence room and I can't get anyone
to come get them.

CHAIRMAN SOULES: Okay. Other than --

MR, BRANSON: Why don't we let them
auction those and use the money for ~-~ why don'tg
we let the Supreme Court auction those and use the
money for computers?

CHAIRMAN SOULES: In each case where

the term Ywill be withdrawn® is used, the
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suggestion is that we add "by the offering party®
to make it clear who has to withdraw it. Rusty.

MR, MCMAINS: My problem on some OFf
the things in the rules is it assumes it's
basically over, I nmean, on the ¢rder. Are ve
talking about the order now?

CHAIRMAN SOULES:; Yes, sir.

MR, MCHMAINS: It assumes that in siz
months it's all going to be overs Of course,
that's not really true under our rules. There are
different types of lawsuits that -~ the case is
not necessarily over in six months. The
expiration of time for a bill of -~ first of all,
six months isn't even necessarily the time for an
publication for writ of error because you've got
notice problenms under 306~A, and you've got a
possible S0~day extension over that periocd. And
then you've got the bill of review procedures
which may be a lot longer. A&nd ﬁﬁ@n you've got
defaults by publication which specifically
provides for a much longer period of_tim@a

CHAIRMAN SOULES: Rusty, how do those
= jf & party is trying to protect himself from
those kinds of tacks, though, later ~-

PROFESSOR EDGAR: It seems ¢to me that

512-474~5427 SUPREME COURT REPCRTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

89
that really does not present ithe problewm. They've
got to preserve it.

CHAIRMAN SOULES:; Where is the burden
of preserving it? JTen't it on the offering pavty
o ==

MR, MCHAINS: I'm not disagreeing with
you. I'm saying, though, that vou say that it's
withdrawn by the party who offers it.

PROFEESOR EP@&R@ Well, it is, but you
see on -~ in those nunc pro tunc situations and
bills of review and appeals by writ of error, the
party that offered it out of & matter of
self~-preservation is going to have to protect it.

CHAIRMAN SOULES: Storage is going to
go back to the lawyers instead of the court
reporterxs and district clerks.

?RQEES&QR EBQAR; That's right.

CHAIRMAN SOULES: And the judges.

?ROEE&SOR EQG&R@ Th&ﬁ#s right. Well,
it seems to me that just simply a matter of proper
representation would require that you keep it, but
the burden is going to be on you fatﬁer than on
the clerk.

CHIBF JUSTICE POPE: Well, a guestion

again, and I hate to make & nuisance of this, but
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i what is the problem with the present 14~B? On

2 motion they can be destroyed or they can be

3 returned.

4 CHAIRMAN SBSQOULES; This is to force it,

5 Judge. This is to «~- the courthouses want to

6 force the exhibits out.

7 CHEEF JUSTICE POPE: Well, we had a

8 whole room full of stuff, We kept them up there

2 because they were interesting. We had two great
10 big boxes of pornographic material, We finally
11 ordered that it be burned. But can't a judge do
12 what he wants to now, and on motion, can't all of
13 these things be taken care 0£? Where is the
14 problem?
15 PROFESSOR‘EQGARE Judge, as we
16 understood it at our last meeting, the procedu:ze
17 by the various clerks vary tremendousliy. S8Some of
18 them are disposing of it the day after trial to
19 the point that some of them have ﬁévex disposed of
20 it. And we were trying to meet ==~ to try and

21 adopt some uniform procedure so that the rule
22 would make clear ~- 80 that the Supréme Lourt
23 clearly could delineate to the c¢lerks a proper
24 uniform dispeogition procedure. HNow, that was what
25 we were trying to accomplish.
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CHIEF JUBTICE POPE; Okay., That
answvers my guestion.

CHAIRMAN SQULES: Okay. Those in
favor, then, of the proposed order except that wve
add "by the offering party® after the words %"will
be withdrawn,® as those words appear, show by
hands. Opposed? Okay. Then, that is also
unanimously =«

MR. MCMAINS; Is there any provision
in there £or the cost of reproduction? Is that
supposed to be born by the offering party., as
well?

CHAIRMAN SOULES: I guess s80. He's
got to provide them.

MR, MCHMAINS: Well, I'm just saying
it*s not in the orxder, 1 mean, what you‘re doing
is saying that if somebody offers something that
is costly to reproduce, that not only does he got
to offer it, he's got to reproduce it and put it
back in there. He might have 1lo0S8t.

PROFESSOR EQQ&R% You might ought to
add a sentence just to make it clear that --

MR, MCHMAINS: And it ought to be «-
you know, in the event of an appeal, the cost of

the reproduction ought to be taxable cost, as
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well, in my judgment.

PROFESSOR EQQAR@ Well, this really
wouldn't be something that would be taxed. It
would simply have to be an expense that would have
to be born by the -- well, what I'm saving is,
Rusty, assume that vou withdraw some exhibits ﬁhét
would have to be reproduced or you have Lo
reproduce them and substitute the reduced
x@yxoduetieng'&nd there will be no -- well, okay,
you're saying, then ~~ I see what vou‘re saying,
yes. Okay, vou'yxe right.

MR. MCHMAINS: You're imposing the
burden.

PROFEESBOR EDGAR: fou're right.

MR. MCHMAINS:; You're offering the
party to incur an expense for the benefit ¢f the
clerk and thaet'‘s all. I mean, you may have
already incurred an enormous expense to build the
damned model or blueprints ox diaﬁxamgg OF
whatever.

CHAIRMAN SOULES: Well -=-

MR. MCHMAINS: Then they have to go
through the expense of reproducing it, and if
wltimately you win -~ if the other side decides to

appeal, i1f you won there or if you win,
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eventually, it seems to me it ought to be taxed as
cost.

CHAIRMAN S0ULES: Well, you'*ve got ==
they say exhibits, unmanageable size, such as
charts, diagrams and posters. I guess, this is
sort of a rhetorical question. What's wrong with
asking & party who has used charts, diagrams and
posters as exhibits, big ones, for demonstrative
quﬁasesg to be required to also have them in
smaller versions for purposes of the appelliate
record? Why shouldn't that be on that party? And
there's usually not =~ I mean, that's not a great
expense, as & general rule. The ezpense is
getting the little ones made big, not going the
other way.

MR, MCHMAINS: Well, you'‘ve got other
things like the mechanical stuff. You've got
models and all kinds of other things in here that
is dealt with.

CHIEF JUSTICE POPE; Logs. We had one
case where there was a log, & big log, from East
Texas.

ERO?ESSOR EQQARg ¥You mean a wooden
log?

CHIEFP JUSTICE POPE; VYes.
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CHAIRMAN $OULE53 Well, they're trying
to distinguish between, I think, Judge, that sort
of thing and charts. Because the second cone talks
about model exhibits and what do vou deo with
those. You withdraw them unless the Judge ordeyrs
otherwise. I don't know how to ~-~ to me =-- and
maybe it needs to be better stated -~ the two
sentences in the second paragraph, the first one
deals with enlarged documents or charts. The
second deals with logs and models and ticres and
what have vou, but it may be that this is not as
clear as it should be.

MR. MCMAINS:; That's not really what
iﬁ says because it talks about model exhibits in
the second sentence. The f£irst sentence is not
limited to paper exhibits. There is nothing in
here that talks specifically about demonstrative
exhibits. I mean, the thing that broke, the whole
car ~- we've had people bring in an entire ¢ar cut
in half =~

CHAIRMAN SQULES: Right.

MR, MQ%AI&S: -~ is not anywherxe in
here, unless it's in the first sentence because
that's not a model exhibit. Freguently, that is

the car. And it is definitely among manageable
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size. And I don't know what a reduced
reproduction of & car looks like, unless you
photograph it.

MR. RAGLAND: It looks to me like the
last phrase of this paragraph one says, "unless
otherwise ordered,™ but the Judge ought o take
care of those unique situations. I don't think we
can sit here and anticipate every conceivable
gituation that is going to come up in the trial of
& case.

MR. MCHAINS: I'm not suggesting
that. What I'm saying is, when you're sitting
there trying to get a record and you've ¢got
witnesses testifying about something that is
physically in the courtroom and this rule orders,
unless the Judge orders otherwise, that it be
withdrawn, it's gone somewheve. And my gquestion
is, what are you going to do whnen you're the otherx
party who has lost, trying to get something before
the appellate court to show what this ﬂ&mn
testimony is about.

And I just don‘t == I mean., what you':re
saving is, well, we just put the burden on the
effering party and that seems to me that we're

doing once again -~ we're creating & lot of cracks
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for the unweasry. If they take the thing and don‘t
have any place to put it and it gets destroyed,
that’s the same thing, it seems to me, as
basically an inability to get a complete recoxd,
and they're liable to get & new trial on the
thing.

CHIEE JUSTICE POPE: The present rule
looks toward disposition of these exhibits after
the appeal is exhausted.

MR, MCHMAINS: This one doesnit,
thougho.

CHIEF JUSTICE POPE: I certainly think
that things should be kept intact until the
judgment becomes £inal. Sometimes an exhibit will
be over in the Court of Appeals and it's not sent
over. We send for it. We want to look at it,
feel it». But surely the record should not be
tampered with until the judgment becomes final,
not the trial. And I would c&xtainly e

MR. MCHMAINS:; But that’s my concern.

@RG?ESEOR EDG&R: Well, doesn't the
second paragraph ~- orx the third «- ﬁath@x the
third paragraph cover that situation, Judge Pope?

MR, HMCHAINS: That assumes that the

Judge will give vou -~ well, certainly. the Judge
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may say -- may very well say., I'm not going to do
anything for you because I don't want it in ny
court, in wvhich case, under this rule, that party
ig obliged to withdraw it.

PROFESSOR EB@%R% mﬂ; we're talking
about two different things. We're talking about
-~ Judge Pope was, I thought, talking about a time
requirement disposition, and you're talking about
how to handle exhibits other than these which are
perfectly capable of reproduction, such as paper
exhibits and model exhibits. That does not cover
other types of exhibits which might be extremely
relevant. But those are really two different
things, it seens to me.

CEIEF JUSTICE POPE: But, Hadley., look
at paragraph 2. It talks about after trial, and
until that trial -~ until that case ~- the record
is made, and I don't think anybody ought té be
changing that record until the final disposition
of the case even by the substitution ¢f smaller
documents.

Now, they can do that if they’ve got some
sense in their application for writ of error and
their answer. But this talks asbout upon the

completion ¢f the trial and reduced reproduction
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substituted therefor.

JﬂSTICE WALLACE; And if vou'fve got a
question involving altered documents, that
reproduction just won't cut the bill. Tou'lve got
to have the original up in your appellate recoxd.

CHIEF JUSTICE POPE: I think until
that case is over with, that asppeal is on the
record and the exhibits.

CHAIRMAN SOULES:; Judge Thomas.

JUDGE THOMAS: Why don't we just omit
parvagraph 2, period, and everything stays as is
until you jump down in that third paragraph which
talks -=- what Justice Pope was talking about.

And, Hadley, the third paragraph and the
fourth paragraph will be language that is
identical to what Hadley is going to present on
dispositions of depositions and so forth and what
we were trying to do is make disposition of
exhibits, depositions by written guestions aﬁ& 80
forth a&ll the same.

JUSTICE WALLACE: Well, some of these
things can't be mailed. |

CH&IRM&& SQOULES: That's right.

JUDGE THOMAE; Yes.

MR, MCHMAINS: No guestion about that.
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Mailing & log might be expensive.

CHAIRMAN SOULES: Shouldn't the final
paradraph envision notification to the counsel for
the party that offered the exhibit that the
exhibit can be picked up within & period of time.
If not, they will be destroyed -- and in failing
some response, the exhibits will be destroyed.

Thigs =~ I started to mark this up -~ the
clerk shall mail or deliver the exhibits to the
attorney introducing, but who is going to bear the
cost of that? It just seems to me like it ought
to be a notice to the party, come get your things
or they‘re going to be dispoged of in 30 days. If
they donft come, then the clerk may make a
disposition of them. Is that acceptable with youx
committee, Judge Thomas?

JUD§E THOMAS ¢ Sure.

PROFESSOR EQG%R& What are yvou doing
now?y |

CH&ERM&& SOQULES:; It would delete that
bottom paragraph and just change it to -~ the
concept that the clerk would give notice to the
party who offerxed the exhibits.

PRO?ESSGR EDGARs Why don't you say

“the clerk shall notify the attorney introducing

512~474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10

11

12

13

14

15

16

17

18

19

20

21

22
23
24

25

100

or offering the exhibit,” something to the effect
of pick it up but --

CHAIRMAN SOULES;: That's what we're
talking about.

PROFESSOR EBQARz ¥es. But I'm just
talking about how o word it.

CHAIRMAN SOULES:; I'm going to ask
Judge Thomas ¢ write something that gets that
done and then send it back to me and we'll call it
adopted. But we're talking about just the clerk
is going to give notice to the party who offered
the exhibit to come and get it within & period of
time, what, 30 days. Is there anyone that thinks
the time ought to be different than 30 days?
Ckay, that will be it. &And then failing ==

JUDGE THOMAS: I think that we
definitely need to insexrt because of the Haxdy
letter and what he is suggesting is -~ it would be
my position that it needs to be wﬁitt@n notice.

PROFESSOR Eb@ﬁRg Yes, written notice.

CHAIRMAN SOULES: Yes.

JUDGE THOMAS: And it miéht be well to
~« you know, what Hardy wanted to d0 was give
notice by telephone and then tax the cost for

destruction against the party. And my question
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would be, do we want to addrese who pays the cost
if they decide to dispose of 1t?

CHAIRMAN SBSOULES:; ¥You're just talking
about alternate costs, whether he sitores them ox
destroys them, essentially.

JU&GE THOMAS: Oh, I agree.

CHAIRMAN SOULESB: And I don‘*t think
the clerk is going to hesitate to destroy exhibits
against the cost of storage. At least that's
what's going on in San Antonio. They're
destroying them and putting them on microfilm and
I guess that's what they're doing everywhere.

MR, MCHAINS: I have @ problem with
the district clerks assessing cost after a case is
CVer anyway.

CHAIRMAN SOULES: Especially to whoms

MR, MCHMAINS: It ought to happen at
some time, if wou don't like what they charged
YOUu .«

CHAIRMAN SOULES: Then the consensus
that the c¢lerk ought to bear the cost =-- and I
guess, keep the proceeds 0f any dispositions,

MR, MCHAINS:; Sure.

CHAIRMAN BOULES: It may be that the

disposition generates proceeds. I guess it's
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conceiveable if there caul&_be scmeﬁhing cof value
involved, usually not.

JUDGE THOMRS: My guestion is, do we
want to address that? ?o we want to be specific
and say., okay, you pay the cost and you get any
you get proceeds, if any?

CHAIRMAN SOULES: Let's just leave it
to the clerk to destroy it.

PRG?E&&OR Eﬁﬁ&Rs I would suggest and
just say that the clerk may dispose of the same,
pericd, and just leave it at that.

JUSTICE WALLACE: Question, Rusty. In
your automobile case where they brought the body
in e

CHAIRMAN SOULES: Car body.

JUSTICE WALLACE: Yes, Do yvou know
where that was stored and at whose expense during
the appellate process?

MR, MCHMAINS: Well, actually in that
particular case, it was stored in & warehouse and
the parties agreed to split the ezpenses, but it
was mailed to the clerk who had the warehouse
procedure.

PROFESSESOR EORS&NEO& Send it to

Islam. There's a lot of room up there.
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CHAIRMAN SOULES: ©Okay. Are we now
ready to consider this in total?

PROFESSOR DORSANEQ: You'wve got to
take out -~ Rule 356 has been repealed in that
third paragraph.

CHAIRMAN BOULES: What should it be?

PROFESSOR DORBANEOC:s It doesn’t
mention & number.,

CHAIRMAN SOULES: Okay. Aas I
understand the status of this now, we would =-- the
Supreme Court order relating to retention and
disposition of exhibits, the suggested order that
we would recommend to the Court in connection with
the proposed Rule 14~B, we would retain all of the
first paragraph, delete all the of the next
paragraph, retain the third paragraph, except
strike the words "as provided by Rule 356.%
There's no Rule 356 and we really don't need a
rule reference. And the £inal paragraph, the
fourth paragraph, would be changed s¢ that the
clerk would give written notice to a party to
withdraw the exhibits within 30 days or they would
be destroyed, and then authorize the clerk to
dispose or -~ to destroy or dispose ©f -~

authorize the clerk t¢ make disposition of any
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that are not picked vp. Those in favor show by
hands. Opposed?

MR, RAG&&NQ; I have a guestion after
the fact, Luke. I may not be reading the sanme
thing but I'm looking at page 17 of the hand out
here.

CHAIRMAN SOULES:; This is & separate
thing that Judge Thomas sent us, Tom. Is it the
same? Is it the same thing? Ho, it's a different
thing, Tom. Let me see if I can get yvou one.

MR, RAGLA&QQ I'm looking at Sam's
here.

CHAIRMAN SOULES; No copposition. That
will be recommended. Tom, if you find something
there you want to resurrect, let us know. We need
to move with our agenda, though. Qid you have
something else?

PROFESBBOR QQRSANEO& Just one
clarification. Are you going to ﬁée the term
"party® in this order, or "attorney® or deal with
that issue?

PROFESBSOR EQSARz It should be mailed
L0 the attorney.

PROFPESSOR DORBANEO:y Should it be

mailed to the attornmey or to the party or what's
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the deal? Some attoxneys may not have offered
something and then they may not represent
anymore. I don't know if we need to deal with
that now but somebody needs to deal with to whon
is it actually going to be sent.

ERO?EESOR E@@&Rz Well, I think it
needs to go to the attorney because the clerk will
probably have -~ knows how to locate the attorney
and may not know how to locate the client.

MR, MCMAINS: Yes, but it alsc may be
a pro se individual.

CHAIRHMAN SOULES: Let's say, "shall
give notice® -~ use the words "shall give notice
to the party.,” and then we've got the benefit of
21-A,

PROFESSOR Eﬁ@ﬁRa OCkay.,

PROFESSOR DORSANEO:; I think party
would be better.

CHAIRMAN SOQULES: iné notice to the
party if he's got an attorney of record, that's
the same as notice to the party under 21-Aa, Tom
Ragland.

HR. RAGLAND: Luke, it‘s a minor
thing, but in the interest of consistency., I've

noticed that in ell these rules changyes when it's
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speaking of the Judge in the old rule, it's
changed to the Court. Is that -~ in this proposal
here, it refers to the Judge, I don't know
whether it makes any difference or not, the
consistency with the other changes.

CHAIRMAN SOULES: Where is that, Tom?

HR, R&GL&NQ& The last word of the
firvet paragraph.

@ROEESSQR EQQ&R; We're going to
eliminate that paragraph, though, Tom. Arxen’t we
going to eliminate that paragraph?

CHAIRMAE SOULES Second paragraph is
out and the fourth paragraph is out with something
substituted for it.

MR, HAGL&ﬂ?g Okay. I guess I'm still
not looking at the rxight thing.

CHAIR%&E SOULES; Let's turn oug
attention now to the =~-

PROFESSOR EEQ&R@ Just one guestion.

CEHAIRMAN SOULES: ALl right.

PROFESSOR EQ@AR& In what is now the
second paragraph, reference ig made ﬁe a
perfection of appeal as provided by Rule 356.

CHAIRMAW SOULES: ?elet@ “as provided

by Rule 356.7
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PROFESSOR EDGAR: Why don't you just
substitute Appellate Rule 4 ~-~ 40. How, the
reason I say that is because clerks aren't going
to know who appeals are perfected unless you give
them some point of reference, and that's why =~
when I ==

CHAIRMAN SOULES: We've got & division
of the house on that. Dorsaneo says leave the
rule out and you say put it in.

PROFESSOR EDGAR: Well, the reason I
put it in on our -~ Rule 209 is because for the
reason I just stated. Clerks don't know what that
iss

CHAIRMAN SOULES: What do you think,
Bi117?

PROFEBSOR DORBANEO: No, put it in. I
can make an argument here.

CHAIRMANW SOULES: 1If there's any
difference about it, we can take a vote, otherwviss
-« Okay, 80 ve're going to add -~ put in as
provided by what, Hadley?

PROFESSOR EDGAR; Appellate Rule 40.
Rules of Appellate Procedure Rule 40.

CHAIRMAN SOULES: 40. Okay. Okay,

let's turn our attention now to rules 277, 8 and 9
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while we've got the benefit of Judge -~ certainly,
we have the benefit of Judge Pope here. There at
page 145 =~

PROFESSOR b@ﬁ@&ﬁﬁsg Rule 41.

CHAIRMAN SOULES: Rule 4172

@ROFE&&OR EQGAE& Rule 40 is how it's
perfected and Rule 41 is when it's perfected and
it's the time that we want.

MR, REASONER: Well, what about 427

PROCFESSOR %OR&A%&G@ That’s why I want
to leave it out, see.

KR, REASONER: You know, and you can
get -~ you could also geit intoe egtraoxdinary writ
and things. I really guestion that.

PROFESSOR EpGABx Well, I guess you're
right. I hadn't thought of that. Maybe the thing
to do is just leave it out.

CHAIRMAN SOULES: Any further
discussion? Okay-. W@”l} leave oﬁt the rule
reference in what will now be the second
paragraph.

Okay. MNow, we'll turn to page 145 of the
materials and this is Qaviﬁ Beck's letter but it
was a committee that, I believe, Franklin was on.

I know, Bdgar, you were on it &nd you-all worked
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on this -~ done & lot of work on this 277, 278,
279 and forward. Who should make the report on
that?

PROFESSOR EDGAR: Iis David here?

MR, MCMAINS: No.

MR, JOWES: Mr. Chairmen, this was my
subcommittee, but I have no report to maeke other
than that I missed the April meeting -- not April,
but the May meeting. The meeting before that
somebody refreshed my recollection that the date
0f that meeting ~- we met over here in the
COUurtrooms.

My recollection was that thies rule was
debated -~ or that this other rule was debated,
Judge Pope wase there and there was a lot of
compromising done and the rules were passed. And
apparently something happened at the May meeting
which I'm unfamiliar with. Aand then as I cbserved
from the chailr this wesek, I got your letter of
Bugust 27th which raises an entirely new set of
gquestions about the rules, and although reading
through your letter, I don't find anything in
there esrthshaking oy anvihing that I
fugﬁam@ntally disagree with.

I have this concern, and that is thai we've
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been working on Rule 277 and the related rules for
over a year, and I would like to see the matter
resolved at this meeting 80 that we can -~ this
committee has voted on at least twe occasions
overvhelmingly to simplify the subwmission of jury
issgsues in c¢civil cases. We have not gone as far in
my Jjudgment as the Chief Justice has asked us to
goos

There's been a great deal of sentiment
demonstrated on the committee to go £urther than
the compromises which were made last =~ the
meeting before last. And whexreas, I certainly
don'*t want to run a zrush jéb over the chair on
what may be very valid guestions about the rule.

I ¢hink it's time f£or us to get this thing passed,
one way or the cther. HNow, that’s where I'm
coming from, and that's the extent ©f my report,

MR, BRANSON: Qi& we not pass
something the meeting before l&ﬁt; Luke, because
my recollection is the same as ?xanklin§s in that
regard? Remember we meit in the Court's chanmbers
and had a big hoopla and blood bath.

CHAIRMAN SOULES:; Right. ¥y memorxy of
that was that we met, that there were many things

discussed and that David Beck'is committes was Lo
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write up what it felt were the results of that
meeting and this is the write-up of that, you
know, two-times-ago consensus. It wa&lﬁ cleax
consensus. No guestion about that, ?z&nklin» But
in terms oOf passing on language for 277, 278 and
279 as such, it's never been done.

MR, BRANEQON: Is David Beck's
committee the one ?xanklin chairs?

PROFESSOR 30&5&%@03 Yes.

PROFESSOR EEQ&R& Yes.

CHAXR%&N SOULES: Well, really, there
was == the committee that was comprised of
?zanklin and others was a largey committee than
the drafismanship committee which -~

PROFESSOR EDGAR: Ho.

CHAIRMAN HSOULES: Is that not right?

?ROEESSOR EQGAR& That's really not
tight, Lukes There were £ive ovr six of us that
were on Franklin's acmmitt@a and we met & number
of times. David was a member ¢f that committee,
and we submitted a proposed rules when we met in
the Supreme Court courtroom. |

CHAIRMAYN SBOULES: Okay.

PROFESSOR EDGAR: And at that time we

adopted Rule 277.
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CHAIRMAN S50ULES: Just like it is
here.

PROFESEOR EQ§AR@ ¥es. Except f£or one
change which I want to disclose in just a minute.

MR. SPIVEY:; Could you talk just a
little bit louder? I can't hear you.

PROFPESSOR EEG&R% Well, I can't talk
any louder than this.

MR, BPIVEY:; Well, I'm trying to
listen to Mr., Branson, too.

PROFESSOR EDGAR: I said in the
Supreme Court courtroom, we adopted Rule 277 as it
now appears here except for one change which I'1l1
refer to in just a minute. At that time, we ~- on
-« the meeting between the Eziday night =--
conclusion of ourx rxid&y night neeting and
Saturday morning, we did some further work on
Rules 278 and 279. Those, however, have not been
fully discussed by this c@mmitt%eﬁ‘ The 277 except
for one change has been, and that was adepted at
that meeting.

And at some point in time, I would like to

address f£irst that one changeée that I refer you to
-« fhat I will refer you to and then we can get

into 278 and 27%. But I think that was the
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chronological process by which Rule 277 hsas
currently -~ as it currently appears before you.

CHAIRMAN SCULES8:; Thank you, Hadley.
What is the change that was made in Rule 2777

PROFESSOR EDGAR: All right. If you
will look down about the second =~~~ maybe it's the
second sentence. I don't have my glasses. It
says something, unless reguired by the substantive
law., I don't know where that is, "Only if
required by the substantive law."

JUSTICE WALLACE: 1467

CHAIRMAN SOULES: 146, yes, Judge.

QRO?EESOR EDGAR: It dawned on wme that
we really need to have some type 0f escape valve
because there might be some kind of case lurking
out there where you might need¢ to subnit a
guestion to the jury in a more distinct, specific,
concrete form than would otherwise be provided by
a broad form submission.

?ex example, an issue on & confession and
avoidance, theoretically, might need to be
submitted, specifically. &And I've talked to the
drafters of the people who are working on volume 2
of the pattern jury charges, worker's

compensation. And because of the legislative
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reguirements of that law, it would be amtxamely
difficult to prepare a charge on broad form o0r one
containing a combination of elements or something
Like this.

8o, I suggest that we ~- only if the
substantive law reguires it, would ycu be -~ would
you be allowed to submit something, specifically.
Otherwise, you've got to submit it as we approved
it at the meeting in the Supreme Court courtroom.
Now, that's the only change in Rule 277, and I
think we've got to have some type of escape valve
on that.

MR. JONES: My, Chairman, I move -~ as
chairman of the subcommittee who submitted Rule
277, I wmove that that change be adopted.

CHAIRMAN SOULES: Is there a second?

MR. BRANSOW: Second,

CHAIRMAN SOULES: Who seconded it?

I'm sorzy, I didn't sees |

HR. BRA%SGN: I did.

CHAIRMAN SOULES: ?r@mk Branson
seconded it. Franklin Jones made the motion.
Eiscussion? Rusty Mckains.

MR MC%AINS: I've got two questions.

One is the language guestion, Hadley.
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PROPESSOR EDGAR: Okays

MR, MCHMAINS: It currently reads "Onliy
if required by the subsgstantive law such as
worker's compensation ig the submission of
separate guestions submitted.”®

PROPESSOR EQGAR@ Permitted. It
should be permitted.

MR. MCMAING: Permitted.

?ROQESSOR Et@&&s ¥es. And I've
changed it on my copy. That was a typo. pardon
ne.

MR. MCHMAINS: I assumed that.

PROFESSOR EQ@ARg Pardon me. Thank
You.

MR. MCMAINS: Secondly., I'm not sure
what -~ and I guess this was an observation,
perhaps, made in Luke's letter, and I don't know
if it was directed to this change, or whatever,
but it says, "the submisﬁi&n of se@arate
guestions.® HNow, if you contrast that with broad
form -~ I mean, we talk up here of broad form
guestions, which assumes that more than one
guestion could be asked, then down here when we
talk about onliy i1f the substantive law reguires

may separate guestions -~ I don't know what -~-
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@ROFESSQR E?GAR@ Meaning more than
one.

MR, me&&zxs; I don't think that's a
perfect parallel between broad form guestions and
separate guestions.

PROFESSOR E?GAR& Should we then say
"specific guestions®? I mean, I don*t know what
term to use but we all know what we're trving to
say. My language is somewhat imperfect.

MR. MCMAINS: My concern is that the
Courts may sit there and figure out that what this
means is we're supposed to subnit every case on
one guestion.

PRGEESSOR EDGAR: What would you
say ==

MR, MCMAINE: I den't think that’'s
really what is intended. We're just talking about
that they ought not to be separate and distinct.

I mean, our old concept is sepaxate and distinct
when we wvere dealing with issues.

PROFESSOR EDG&R; What would you say.,
separate and distingct?

CHIEF JUSTICE POPE: No .

PROFESSOR EDQAR@ But you see, this is

- there are just some kind of cases where yvou
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have to submit specific -~ or separate and
distinct gquestions; they just have to, And I
don't like that use of the term but ~- and I'm
certainly amenable to any proper terxrm that would
convey <=

MR. MCMAINS: But in a general sense,
of course, we specifically provide that on good
causgse you can do it these other ways.

PROFESSOR EDGAR: Well, but ==

MR, MCMAINS: And is there not =~ I
mean, I'm just -~ I'm not sure even in a conp
context that vou can't submit broad form questions
with limiting instructions. I don't think that ~-
I don’t «- I mean, I just don't see that as being
& separate and distinct problem.

CHAIRMAN SOULES; Chief Justice Pope.

CHIEF JUSTICE POPE: I recognize that
there may be this type o©f thing out here and it
should be taken care 0f. Every time we use that
word "separate® or everytime we use that word
"distinct,” we're rersurrecting General Drilling
Coppany and Fox Hotel Company. &and I hope that we
don't have another 12 vears of saying, no, that's
not what we meant when we ussed separate. I wonder

if we could say something like, "only if required
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by substantive law, such as worker's compensation,
may gqguestions be submitted more narrowly.”

MR, JONES: I would accept that.

MR, REASONER: Judge, let me -- you
know, 1 have «-- gince I last participated in these
debates, I have become converted to broad form
issues.

MR, JONES: No. You've lost the
battle.

MR, REASONER:; No. You have not read
my briefs. It depends on Mr. McMains. I favor
broad form issues. And I would «-

MR, JONEB: I'm glad vou're on my
side.

MR, REASONER; Well, I understand
that. But I would ask the question whether any
reference of this nmature needs to be made at all
since in the beginning we says "shall whenever
feasible submit the cause on bx@&& form
questions.® That, to me, says that the Court is
geing to do it, unless you can show them sOme
statutory reason why they can't.

MR, SPARKS (SAN ANGELO): Precisely.

MR. REASONER: Soy, I would omit that

antire sentence which avoids you getting into this
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== oregating a new concept of separate guestions.

Secondly, it seems to me that where we say,
*on geood cause® there is danger that you're
narrowing what you'zre doing. ?ox example, the way
it is literally written, it says that you can’'t
combine elements except on a showing of good
cause., I do not understand the law to be that in
& broad form area. I thought you could combine
that element withoﬁt any showing of geod cause
under the erxisting rules ==

PROFESSOR EDGAR: We're trying to ==
@xcuse me.

MR, REASONER: But why does it say in
here, then, that you have to show good cause to
gsubmit guestions containing a combination of
glements?

PROFESSOR EEG&R% Well, I thought we
thrashed this out at our earliier meeting, Harry.
What we're trying to do is to first tell the trial
court that the first thing that -~ you start off
with a proposition that issues are gQing te be
submitced in broad form ~=

MR. REASONER: Right.

?RG?ESSOR EQGAE& = period.

MR. REASOHER: Right.
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PRO?ESSOR EDGAR: HNow, broad f£orm has
now become a word of art.

KR. REABOHNER;: Right.

PROFESSOR Eﬁg&kg And we have to
understand what that word of art is.

MR, REASONER: I try.

PROFESSOR EDGAR: But, then, once you
pass that hurdle, then it's only for upon a
showing of good cause that you <¢an do it any other
WaY e

MR, REASONER: But what I*'m sayving to
you is, broad form to me means that I can combine
elements in a broad form guestion.

PROEE&SOR EQGARz Ho., Broad form ==
that’s what I'm saving. Broad form is =-- in most
context and the problem -~ and we've got a problem
herxe because the examples we're using acre tort
cases and we have all kinds o©of other kinds of
cases out there that may present éoma type of
problem. But Lemos versus Hontez is a broad form
submission, period.

Now, £rom that you have varicus gradations.
ch example, vou have a broad form followed by
limiting instruction. ¥Y¥ou have a broad form that

combines the elements within the question itself.
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But those are not to be submitted unless you can
show good cause for doing S0,

MR, REASONER: I nmean, vou're view of
broad form guestions is going to be that I have to
submit & separate gquestion on each element?

PROFESBSOR ED@AR: No. 1It's exactly
the contrarys.

MR, REASONER: All right. But read
what you've got here. "A court may submit® == I
mean, you know, however, "for good cause may
gsubmit," and then one of the categories you've got
is on guegstions containing & combination of
elements.

?ROEE&SOR EDGAR: That's right. How,
that's a word of agrt, too. That's & term 0f art.

MR, Rﬁasomﬂag Wait a minute. To ne,
you have now said that I can't combine elements in
& broad form guestion unless I show good cause.

PROFESSOR EQGAR; That's right.

MR, MCHMAINS: That doesn't make sense.

CHAIRMAN SOQULES: Broad dgea net reach
a combination of elements, is what you're saying,
if I'm understanding you.

MR. REASONER: That's what this rule

Says.
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CHAIRMAN SOULES: But the way it says
right now, broad form up at the top doesn’t reach
a combination of elemente. It's got to be fewer
than a combination of elements unless you show
good cause.

MR. REASONER: That'’s what «- to me,
that's what this rule says. And the way I
understand the law, you can combine slements right
now in & broad form question without any showing
cf good cause.

PROFESSOR EDGAR@ That's vight. No
doubt about it.

MR. REASONER:; Okay. Then I
respectfully submit this rule narrows the present
law.

PROFESSOR DORESANEO: Well, what I
would read this rule to mean or authorize, if I
was just reading it, is the broad forxrm guestion,
the way it's worded, what Havry 8@1&3 basically,
is the broad form qguestion is, is the defendant
liable.

?ROFESSOR EEQ&R; Ho.

ER@EBSSOR DORSANEQO: &And then only for
good cause does the charge talk about what goes

into that legally. And that's really what broad
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-« ywou have in your mind what a broad form
gquestion is, but it isn’t defined anywhere.
FRGEESSQR EQQ&&@ Well, the case law,
I think, bhas told us what we're talking about.
And there's no doubt about it that this is a shift
in emphasis because currently all ¢f these are
permissible. Bvery one of them are permissible.
What we're telling the trial courts is that
there's a priority. The first one is the broad
£orm. Then upon a showing of good cause, you
don®t have to submit the broad form. ¥You could
gsubmit it in one of three othex ways. A&nd th@n,
finally, it was mny suggestion and we may not want
to adopt it, that only 1f reguired by the
substantive law may you submit it another way.
MR, REAEONER: Well, Hadley, the way
you intend this rule, do you have to show good
cause to combine elements in a broad form
gquestion?
PROFESSOR E@QAR; Yes. That's what it
sSayss
MR. REASONER: But undey existing law
you do noet, do you?
PROFESSOR E@G&Rg That's gorrect. In

fact, under existing law you don't have to have
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good cause to do any of these. The trial court
has the discretion to do them all.,

MR, JONES: Harry, would it solve vour
problem ==

MR, MCMAINB: Just take it oute.

MR, JONES: == to just take that
phrase out?

MR, REASONER: ¥Yes. I would take it
out and I would take out the reference to
workmen'®s comp.

MR, MCMAINS: Let the record reflect
that I represent ~- I d0 agree with it, that this
& & limitation on what we're trying to do.
Because I think it is very clear that concepts =-
we keep tryving to imply a lot of times what our
thinking is in negligence cases to other cases.

CHIEP JUSTICE POPE; Right.

MR. MCHMAINS: &nd I know that = 1
think, what Hadley is talking about is he doesn't
like the ides of submitting brakes, loockout and
speed in the question as opposed to a@glig@ncﬁm
That's really what he's talking about. But the
problem is that the term “combination of elements®
means something much broader than that, I think,

to most practitioners, particularly other folks
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purely ==

PROFESSOR EDGAR: Sure.

MR. MCHMAINS:; ~- outside the torxt
avtomobile accident cases. I think it's cleayx if
you take that cut because it does look like you're
contrasting a broad form guestion with a
combination of elements that should reguire a
showing of good cause. You're contrasting it with
what broad form guestions that are undefined. And
if we'lre trying to define it by negating what we
don't want it in it, it looks to me like what we
don't want in it is what should be in the second
paragraph and those are the things that we
listed. BAnd I don't think that you would want to
exclude the ability to ask a broad form guestion
with a combination of elements as distinguished
from acts. And that's my concern and I agree with
you.

CHAIRMAN SOULES: Justice Wallace.

JUSTICE WALLACE: Hadley., how do you
@gnvision submitting & ?T?& case, £ov instance,
where right now they're running 10 and 12 issues
to get a case submitted?,

PROFESSOR EDQ&Rz I*d think vou would

probably have good cause to submit it under the

512-474~-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
i3
14
15
lé
17
18
19

20

21

22
23
24

25

126
second portion herxe, or maybe this might be a case
regquired by the substantive law to subnit more
NRELLTOWlY .

CHIRBF JUSTICE POPE; Well, now, vwe
have the first pT?A case that came up -« I can't
recall its name.

MR, MCMAIWES8: Spradley versus Williams
{phonetic) .

EROFESSOR @ORSA&EG& - Bpradley versus
Williams.

CHIEE JUSTICE POPE: What?

MR, MCHMAINS: Spradley versus
Williams.

CRIEF JUSTICE POPE: But in that case,
you submit it in the terms of the statutory
prohibition which to me is the broad issue. But
you don't break that statutory thing down into ==
because he did this and did this and did this.

Now, there may be five or six of those
statutory things, but it's broad if it tracks the
statute, and I think that's the law Qf deceptive
trade practice.

MR. MCHMAINS: Right. But if you put
in this combination of elements, it may be that a

judge would be reluctant to include producing
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cause in the same qguestion. Whereas, I think you
want to encourage the ability to do that.

CHEE? JUSTICE POPE:s That's right. As
in & fraud case, one issue -~ all of the elements
defined, in this and this, but one issue.

PROFESSOR DORSAMED; I nmove the
elimination o0f the ®"Only if reguired by the
substantive law® sentence in this draft, if that
has fallen by the way or is sinking, we ocught to
vote on that. I think that was Eﬁanklim@sa I'm
not sure what the motion is, if there is a
motion.

CHAIRMAN SOULES: Hold on a minute.
Let’s stay on one thing at a time. Now, we're
talking about yuestions containing a combination
of elements. Is there & motion to delete that
phirase?

MR, JOHNES: I s¢ move, Hr. Chairman,

CHAIRMAN SOULES: lMoved by ?xamklin
Jones. Is there a second?

MR. MCHAINS: Sgoond.

CHAIR%AE SOULES: Second, Rusty
McHMains . ?avorg show by hands. Opposed? Okay.
It's vnanimously voted that we strike "on

guesticons containing a combination of elements.”®
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While we're on good cause, do we want to
regquire a showing of good cause to get limiting
instructionsg?
MR, JOEEB@ Koa 8ir.
CHAIRMAN SOULES: This rule does that.
MR, LOW:; We went through that before
because the philosophy was we're trying to give
the trial judge discretion and encouragée him &é
submit it a&s broad as possible. That'’s what we're
trying to do. My argument before was, then, why
inpose good cause because he's going to say. well,
we've alwayvs done it that way and you've got to
show me something else before I can do it and I
don't know what good cause is, so I*ll do it. Bo,
I would again not go with good cause but I got
voted down before.
CHAIRMAN SOULES: Is there a motion to
d@l&%@ "upon broad form guestions accompanied by
limiting instructions® where it appears that that
can only be done for good cause. In other words,
that’s right before on the guestions containing a
combination of elements. I don’t know whether
it's been discussed or not for everybody to
understand what the issue is but where it appears,

"upon broad guestions, acconpanied by limiting

512-474~5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18

i
20

21

22
23
24

25

129
instructions,” where those words appear, you could
only do that having first shown good cause the way
this rule is written. And to me, the broad form
issue carries with it the thought of limiting
instructions whenever they are necessary.

PROFESSOR EDGAR:y I don't think it
does at all.

CHAIRMAN SOULES:s Okay, Rusty.

MR, MCMAINS: Once again in negligence
cases, I think it is obvious what we are trying
to get at, which is in answering this gquestion
consider only brakes, loockout, speed, et cetera,
on negligence question, that you ought not to
have to put that in. And you ought to be
encouraging them to do otherwise. The problem
is it assumes that we =~ that there is some
generalized interpretation of what limiting
instructions mean as distinguished by
explanatory ==

PROFESSOR EDGAR: Exactly.

MR, MCMAINS: =~ which ig not exactly
valid.

PROFESSOR EDGAR: Well, but you see
that'’s something that has crept into the practice,

though, once we adopted the amendment to Rule 277
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back in 1873 and there is a difference between
them,

MR, MCMAINB: Correct. &nd I'm not
sure there is a recognized judicial distinction
among the c¢lass of instructions. That is an
explanatory imstruction, and albeit if it has a
different office; it is nonetheless an explanatory
instruction and we deal in here with allowing
explanatory instructions that may be necessary.
And seo, I mean, I think that's what Luke'’s =~ I
know that was one 0f the complaints addressed in
the letter.

CHAIR%AN SO0ULES: Exactlys

MR, MCHAINS: I understand what you're
saying.

Cﬁ&lﬁﬁﬂﬁ SOULES: I think thet sll
instructions should be permitted that are proper
to enablie a jury to render & verdict and that good
cause should not be a pa;t of the instruction
practice for any instruction, Just -~- to me, the
tail end of it, of this first parvagraph, takes
care of all instructions and ﬁeﬁinitionﬁa

HR, MCMAINS: What we're really
talking about is good cause for showing a

different type oif submission other than broad form
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guestions or whatever instructions 8re¢ NECESSAILY.

MR. LOW: Rights

CHAIRMAY SOULES: That's zight.

MR, MCHMAINS: The only three types
that we're really looking at that are in curcent
use are broad form guestions, specific guestions,
which we have now just deleted altogether and a
general charge. If we don't auvthorize specific
guestions at all, ezxcept im@licit@iy'éhxougﬁ the
"whenever feasible® or whatever, then you
gliminate chech lists by reqguiring & showing of
good cause, basically., and you eliminate general
charge except with the showing of good cause and
it seems to me we've covered -=~

(OFf the record discussion
{ensued.

MR. BRANWSON:; I'd 1like to ask Justice
Pope and Justice Wallace whether 0# not they
perceive the last paragraph, the last sentence ©OF
this paragraph on explanatory instructions, to
change existing case law on such instructions as
the doctor is not an insurer and mistakes of
judgment.

CHAIRMAN SOULES: Frank, please hold
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that until we're through talking about ilimiting
instructions because we need to get this resolved,
if you don't mind, and I will get to you on that.

MR, BR&@SO@@ I'm not really talking
about changing the current law,

QﬁAIR%AR SCULES: Does it bear on the
limiting instruction issue, what yvou're doing? I
may not be understanding, Eraﬁk@ where you're
coming f£rom on that. Is yours a limiting
instruction point?

MR, BRANSOW: Well, no, it's a general
explanatory instruction.

CHAIRMAN SOULES: Okay. Right now
we're trying to determine whether or not this
committee wants to require a showing of good cause
te get limiting instructions to a broad issue.
Justice Pope.

CHIBY JUSBTICE POPE: E@wg limiting
instructions got in with this thing on account of
wide variances between the pleadings and the
proof, And, I think, even in a bxo@é charge, if
you have a repetition which I don®t think it would
be rare if we did, of the Sc&ﬁt case, where they
alleged A, B, €, D and E and didn’t prove those

but they crept in evidence G, H, I and J. Now, I
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think that would be an appropriate place even in a
broad charge for a limiting instruction fcx the
charge to say you are limited to A, B, C, ? and
E, That would be good cause.

S0, there is a difference between limiting
instruction and explanatory instruction.
Otherwise, we have a repetition of Scott where you
just submit it to them broadly and then you appeal
the case and you demonstrate, well, that wasn't
pled and there was an egxception to its submissiong
therefore, you have to reverse¢ the case.

Now, how could it be corrected, by the trial
judge saying, jury, when you answver this, we go
hold you to just what's been pleaded. S0, that
would be good cause. There may be a place there
£or it, or the Court may submit good cause upon a
~= for good cause upon showing ©0f good cause, may
submit it on a general charge. I don't know.
We'lre pretty close to the general charge.

But there may be & case -- I know there are
some people by agreement just submit it to the
jury, you know, little bitty cases, but there may
be a place for it in that case or for good cause,
a limiting instruction, and I don't know what to

say about the checkliist form.
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BMR. LOW:; Judge, but what does good
cause mean?

CHIEF JUSTICE POPE: Good reason.

MR, LOW: Which means much discretion
with the Judge anyway, 80 why put good cause th@%e
that allows the Judge to do it? He's going to do
it if he's got reason anyhowe.

PROFESSOR EQGARg Because -~ may I
speak to that?

MR. LOWg Sures

PROFESSOR EDQAR& My thought on that
was this, Buddy, that it's just possible that the
Supreme Court might say to a trial judge that that
was not good cause. At least there is some basis
£or review by the appellate court. ¥ou seg, you
start off on the premise that you're supposed to
submit on broad fozrm.

MR, LOW:; Yes.

PROFESSOR Ep@&ﬁx And then the Court
realizes that there is some standard by which the
Court might be a judge from an appellate level if
they submit it any other way. If£ you don't put
good cause in there, then you're going to be right
where you are now and Jjudges are just gyoing to

submit them whatevexr way they want to.
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CHAIRMAN SOULES: San Angelo Same
MR, BPARKS (SAN ANGELO): I think the
-« what Rusty was saying a while ago about there's
cenly three ways to submit it, a general charge, a
broad form and specific qguestions.

When you take the first sentence, "In all
jury cases a court shall, whenever feasible® o=
and that's the kicker right there -- ®"whenever
feasible, submit the cause upon broad form
guestions.® You don‘'t need a good cause showing
that -~ what Edgar is talking about because if vou
submit it on a general charge and you shouldn't
have, it wasn't feasible. You're going to get
reversed. You understand? The next sentence just
needs to say, "However, the Court may submit the
cause upon a general charge,"” period.

Now, you have eliminated specific guestions
totally except when it's not feasible to do it iﬁ
a broad form. &and I would Sﬂyp@&@ the Supreme
Court is going to say in a deceptive trade
practice case not feasible, @x@sp&ss_t@ try &
title, comp.

You understand that “whenever f@&ﬁib%&” has
got a purpose there, and I think what you want to

do is say, okay, submit this in broad form.
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¥You've got permission to do it by the general
charge. You understand. &nd then all the rest of
it is surplilus. ¥TYou get the last sentence Lo give
instructions, explanatory instructions,
d@finiti;ns$ might include limited, i1f feasible.
That's what the Suyxe@@ Court will tell us., what
is feasible and not.

CHAIRMAN SOULES: Frank Branson.

MR. BRANSON: Let me ask yvou: Would
it perhaps assist trial practitioners and trial
courts if we're going to leave the good cause in
if we put for good cause shown rather than just
for good cause? That way you get into the record
what the good cause is and allows the trial judge
to make an informed decision, but further allows
the party advocating the other side of the
propesition an opportunity to evaluate the merit
of thelr position.

CHAIRMAN SOULEES: Is there any
cbjection to inserting -~ if we're going to leave
in the concept for good cause, inserting the words
"shown of record®™?

JUSTICE WALLACE: Are we ¢going to add
shown or as stated on the record as shown might.

be? You've got to search dirvectly to £ind it.
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MR, BRANSOW: &l1ll rxight, How about asg
stated on the record?

CHAIRMAN SQULES: Okay .«

MR, LOW: Let me answer Hadley's
question posed to me.

CHAIRMAN SOQULES:; Yes, sir.

MR, LOW: I think the Supreme Court is
going to look at really the question of whether
there is a faily submission. And I don®t think
they are going to be confined to just specifically
this. You know, they've got pretty broad povers
and if they think that it was not really & fair
submissicon of the issues raised by the pleadings
and so forth, I think what they are going to look
at rather than necessarily having to hang thelr
hat on the wording of good cause, but maybe I'm
wronga 111 say no mozre.

CHATRMAN SOULES; Okay. How many feel
that limiting instructions sheulﬂ‘be permitted
only on showing good cause on the record? How
many £eel the other way, that limiting
instructions should be available as are
explanatory instructions whenever they enable a
jury to reach a verdict?

HR., JOWNEZ: Mr. Chairman?
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PRDEEE&OR EQ@AR@ What you-all have
done, vou've -~ well, go ahead ?K&ﬂka

MR, ﬁOﬁES; L@tgs get a reading on how
many folks would go with Sam Sparks’® suggestion.

CHAIRKAN SOULES:; Well, that's what
I'm getting to, §zanxiinm I'm taking this
sentence that he's discussing one part at a time,

MR. JONES8; It seems to me like you
just structuzalized that.

CHAIRMAN SOULES; ¥Yes, one part at a
time.

MR, EPARKS (SAN ANGELO): I*d like to
hear Judge Wallace®s thoughts about the tern
"whenever feasible.® That term, to me, covers
good cause and instructions or anything else.

MR, REASONER: May I say one thing on
that?

CHAIRMAN SOULES: VYes, sir, Harcy.
And then, Justice Wallace, you can give that some
thouvughto.

MR. REASONER: The reason I would
disagree with that is that we know it’s feasible
to submit anyvthing on a general charge because,
you know, you have Federal Courts that submit

complex o=
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MR. SPARKS (SAN %%@E&O}g But you've
got anm instruction to do it broad form. ¥ou don't
have an instruction to do it general c¢harge.
¥You'wve got an instruction to do it broad form,
whenever feasible. ¥You've got pernission to do a
general charge.

MR. REASONER:  And when ig it you
would have permission to do it general charge?

MR. SPARKS (5&& &N@E&Q)g ¥You've just
got permission.

MR. REASONER: Well, that's what I
mean. You just say do it whenever you want to.

MR. SPARKS (SAN ANGEBLO): Whengver
feasible.

MR, REASOHMER: It's always feacible
submitted on a general charge.

MR. E?ARKS {8AaM AEQELQ): Geode
That's good. N

CHAIRMAN SOULES: Let's take them one
at a btime here. The limiting instructions issue
I'd like to dispose ¢f, and then we're going to go
to the last sentence which I think we've already
got a consensus on, and we'll come back to whether
or not good cause should be required to submit on

& general charge. And wvwe're changing subjects in
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several ways. Hadley.

?RO&ESSQR EDGAR: As I understand,
what Luke is now =~ Rusty.

MR, MCMAINS; Luke, if I may, as I
recollect the meeting in the Supreme Court, the
reason for the insertion of gooed cause was as &
discouragement to do it any other way £or the
reason that the current rule has good cause to *
submit it on & general charge and the courts won't
do it. We kﬁow that.

S0 that the thesis, I think, that we operated
on was that since you can't get a general charge
now in any trial court when anybody opposes it
because you'’ve got to have a showing of good cause
and there isn't any trial judge that's going to do
that, we know by experience, that if you keep the
same test, then they also are going to be
reluctant to try and do anyvthing other than the
broad form questions. That, at léastg was the
thesis, I think, when we started.

MR, JONES: I disagree with that, Mr.
Chairman.

CHAIRMAN SOULES: Framklin Jones.

MR, JONES: The rationale in the

subcommittee and as ;@p@xtad to this committee and
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which, a8 I recall, this committee adopted was, we
wanted to liberalize the Court's option Lo uss
g@m@rai charge. Conseguently, we took the old
language of the o¢ld rule which says "for good
cause shown subject to review” and deleted it and
substituted the language simply "for good cause.®

And I mpust disagree with my friend Rusty that
we were trving to discourage entirely the use of
general charge. We were not. And there are
gocasions when we want the trial courts to use &
general charge and that was the consensus of this
commitiese when we adopted 277 over in the Court's
Chambers.

CHAIRMAN SCULES: Certainly, the
committee voted thaet for good cause & geaneral
charge should be considexred by trial judges to be
available in Texas, and there was no doubt about
that, and it was not to be as svailable as a broad
form because broad form was to be the preferencs
in all cases. And that's the way we wound up the
first session on your report, as I remember it,
Franklin, and then went back t¢o the drawing board
with some ©f these, and now we're getting down to
the specifics.

Just what do you have t¢ show good caussg
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for? The committes has consistently taken &
position that to submit a general charge, good
cause had to be shown. Now, there is dissent
about that and Franklin is in that dissent. He
would like for the general charge to be availsble
== Just a8 available as a broad form submission,
but that®s not whare this committes ig oy has besan
up to now by way of Consensus.

8o, there's a difference between the
availability -~ we have, as a committee, besan
intending to propose =-- there’s a diffsrence in
the availaebility of & general charge and & broad
issue charges. General charge is not as available
to the trial judges, And I think that Sam has
stated it to some extent there that if we say
"whenever feasible,” that cisarly indicates
signals of & disposition or favoring of the broad
charge oveyr anvihing else. But we can only get
these things resclved one I{ssue at a time.

MR. BRANSON: I'm not sure as I
Look «- '

CHAIRMAN SOULES: And we're ﬂﬁ&ngi&g
we et me == I want to get back to whether or not
-« what's going to be the test for getting a

limiting instruction., 1Is it going to be good
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ceugey ©r is i1t going to be L{f that limiting
ingtruction enables th@-juxy to render & verdict,
if it's & proper instruction that enables a jury
to render a verdict. That's the issue we need to
decide right now. Okay, Hadley Edgar.

PROFESSOR EDGAR: Ho, I'11 yield to
Judgse Pope.

CHAIRMAW SOULES: Judge Pope.

CHIEF JUBTICE POPE; Well, there is
someone ahead of me, but I will say this: Why
don't we resclve thisg limiting instruction
business by dropping down there to the last
sentence right above the second paragraph s¢ that
it would read this way: "In submifting any case,
the Court shall submit such limiting ox
sxplanatory instructiong and definitions.”®
They ‘'re different things. They serve different
purposes. And a judge is going to show & little
bit of sense, and that takes care of the
limiting.

CHAIRMAR SCULES: Ok ay « _%h&ﬁ dogsn’t
take care ¢f the issue that's on the table,
thoughe

PROFESSOR EDGAR; No, it doesn't take

care of the issue of which I'm concaerned.
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CHAIRMAN SOULES: The issue on the
table ils -« is the basis on which vou get &
limiting %nstruction going to be good cause shoun
or engble the jury -- proper instruction that
enables the jury to render & verdict., HNow, Judgs,
see right in the center, that underlving language
is & good cause basis.

CHIBF JUSBTICE POPE: Okays. i
und@gaﬁamﬁithat@ I don't see any reason that you
should have to show good cause ©to have & limiting
instruction to a jury just so they won't go off
here and take into congideration unplsed materiasl
any more than you have to show good cause £o0r an
gxplanatory instruction. Well, it's just to help
gnable the the jury to reach & verdict.

CHAIRMAW SOULES: Hadley Edgar,
rebuttal?

PROFESSOR EDGARs Well, with some
trepidation, Judge Pope., I make the £following
x@m&xkgg It seems to me that & limiting
instruction is really in the nature of a special
issus. That is, you are confining the jury and
directing the jury in answering this quesstion to
consider only brake, speed and lockout. HNow, that

is & theory of recovery or part ©of a theory of
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recovery or & part 0f the theory of defenss.
Therefore, that is part of the litigant’s cassas

An @xpl&n@tﬁxy ingstruction, on the other
hand, is an instruction that enables the jury to
render a verdict, &And that -~ and I think Rusty
used this term one time and it's for this purpose
I certainly think it's adequate. Explanatory
instructions belong to év&zyba@y@ Issues belong
to the litigant. And limiting instructions have &
much more substantislly different purpose in the
charge than ezplanatory instructions do. And,
therefore, it's for that reason that a limiting
instruction In order to preserve @rror to an
slleged defect in a limiting instruction, a parity
praserves error as if it were an lissue as
distinguished from it being an instruction,

And so 1t seems to me that they are different
and that they should be treated differently. And
if vou simply say that such limiting instructions
shall be submitted and that they have the dignity
©r the same @x@mim@ﬂc@ in the chazg&vag an
explanatory instruction, then you have really
eliminated the basic purpose in how you preserve
grrory to them, and that's just contrary to what I

think ought to be dones
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CHAIRMAN SOULES: Judge Popae, did you
have a reply to that?

CHIEF JUSTICE POPE: I'm not sure I
followed everything that you were sayving. If 1
want to prove & nuisgnce case and it's got certain
glements, &1l I've got to do isy, do you find from
the preponderance of the evidsnce that the
defendant maintained a nuisance? All right,
That's his issus. Now, the ezxplanatory
instruction that he owng, not the world, is thse
definition that says this is what & nuisance i8.
It's got this and this and this. The same thing
about fraud; the same thing asbout statute of
limitations; the same thing about trespass Lo try
title; one issue and all of the slements. That's
the explanatory instruction and that belongs to
the plaintiff. He is entitled to that.

MR. BRANSON: Statute of limitations
belongs to thé defendant, doesn'tt 1t?

MR. MCHMAINS: The discovery rule
belongs L0 yoOU.

CHIEF JUSTICE POPE: I*m talking about
adverse positions, is what I was thinking about.

CHAIRMAN SOULES: Rusty and then San

Angelo Sams

5124745427 SUPREME CCOURT REPORTERS CHAVELA BATES




1¢

11

12

13

14

15

16

17

18

19

20

21

22
23
24

25

147

MR, MCHAIWS: Well, I guess my -~ what
I was really proposing is - gnd psrsonally as I
perceive the casesy the word "limiting
instructions® in the current rules do not appears
They don't exist in the current rules. They're
only in the case rules. They are, in fact ~- I
mean, basically, ag I =~ in the current case lawy
as I percelive it, evervthing is either an issue
and now a question, an instruction oy definition.
It doesn't matter -~ I mean, becauvwse that's all
they are. You're either defining something,
gxplaining something, and the limitation is
nonetheless, in my judgnment, an explanstion. I
think all limiting instzuctionsy, 1f you were to
follow set theorys are within the set of
explanatory instructions. Even gxplanatory
instructions are not in the current rules, just
ingstructions.

Now, if vou want to takse out explanatory and
just say such instructions and definitions as
shall be proper to eliminate this @ig&imctimng 1
don't think we should be ewmphasizing limiting
instructions, requiving or not requiring good
cause to give limiting instructions. The only

function of instruction and/or definition should
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ba to help the jury get to the right result undex
the substantive law.s

CHAIRMAN BOULES: Right.«

MR. MCMAINS: And it doesn't matter
whether that's because of the state of pleadings
or whether that's becaussg of the state of
substantive law. And I shsare Hadley's concern
about emphasizing it by delineating limiting
instrucitionsg which would be presumed to bes I
believe, by & 1ot of trial courts, & codification
of what the courts have been referving to as
limiting instructions. And I don't want to
amphasize that either because I think that dosgs
detract £from DUY RPULDPOSEG.

CHAIRMAN SOULES: Let me see if this
gets at it: If we delete the good cause
reguirement for limiting instructien and then
strike explanatory out ¢f the last sentence s0 it
says that “in submitting any case, the Court shall
submit such instyructions and definitions as shall
be proper to enable the jury to x@mdgz a verdicts®
that was your suggestion, I think, was 1t not,
Rusty, that you not use the word "explanatory® ox
“iimitimg“?

MR. BRANSON: If you do¢ that, you're
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going to open the door for all kinds of
ingtructions.,

MR, SEPARKS (SAN ANGELO): It's my tuzp
next.

CHAIRMAN SBOULES: Okays. I'm sorxy.
Sam, 1t is vyvour tuzrn.

MR. SPARKS (SAN ANGELO): A1)l right.
We hashed this ocut once before and we did it on a
no evidence point. If vou play it lookout, brakes
and speed and you've got no evidence of lookout,
brakes and speed and you've got evidence of
sonething else, you're going t¢ get reversed.
Whether thezre's a limiting instruction in thers oy
not, you've done away with the other appellate
points.

I think we need to keep the word Yexplanstory
inmstruction®™ in there, and then to get this down
toe where we can handle ity I'd like to make a
motion. That is, that 277 read as follows: Flin
all jury cases the Court shall whenever feasible
submit the cause upon bread form questions. Ths
Court may submii the same ~- or the caussg upon =&
general charge. In submitting any caser, the Court
shall submit such explanatory instructions and

definitions as shall be proper o enable the jury
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to render a verdict.® That's my motion.

CHAIRMAN SOULES: Is there a second?

MR. MCMAINS: Sacond.

CHAIRMAN SBOULES: Further discussion?

MR, MCHMAINS: I didn't understand all
the rules,

CHAIRMAN BOULES: Waell, here's what it
does. It starts out -~ the first sentence is the
same., The second sentence, vou would strike
Yhowever for good cause® out of the propovsal and
start with a capital T, "The Court may submit the
same ~- the cause upon a general charge," period.
Then you would strike evervthing down to Yin
submitting any case,® and you would leave the last
sentence as it's written. So the first sentence
is intact and the last sentence intact. "The
element ¢of good cause® would be eliminated from
the second one, and the only thing that vou would
have there would be "general charge.” You would
noet have the other types of submissions
mentioned., Justice Pope.

CHIEF JUSTICE POPE: Of course, it is
no secret that I believe in the broad charge, but
now let me tell you what we are doing here now.

And we may be coming out a little bit foolish. We
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gsay in the f£irst sentence that it shall be & broad
form charge --

MR, SPARKS (S5AN ANGELO): Whensgver
feasible.

CHIEP JUSTICE POPE:; ~~ whenever
feasible, WNWow, that's good. And thern in ths nesnt
one we say the Court may ~- it’s optional -~ but
we say the Court may submit it on & general
charges, And is that the only alternative?

CHAIRMAN SOULES: Yesg: Bir.

MR, SPARKS (SAN ANGELO}: NGO »

Whenever feasible, you've got somewhere that you
can answey specific questions.

CHAIRMAN SOULES: That's the only
alternative in Sam's proposal to a broad issus &s
a2 general charge.

CHIEF JUSTICE POPE: That's right.
That's the only alternative. I would say this
that ==

CHAIRMAN SOULES: That's stated.

CHIEP JUSTICE ﬁOEEg ~= I'm gqually as
-« for a member of the veteran Jury charge thing
that's neeting on the £loor right sbovse us as I am
on this committes but they are having ~- we arve

having our final meeting today and tomorrow and we
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haven't written that thing upon the basis of what
you said, that we had passed on this thing in
April, I think it was. And if we outlaw the
option of a checklist form or the option of
something else, limiting instruction, well, we've
got to start over and rewrite that book.

CHAIRMAN SOULES: Judge. no; the last
sentence doeg not outlaw. The last sentencs
permits limiting instructions. It does not ocutlaw
limiting instructions. It simply veduces the
burden to get them f£rxom showing a good cause Lo
whatever -~ what enables a jury to reach &
vegrdict. Now, 1 don'g ==

PROFESSOR EDGAR: Well, 1t seems Lo me
that ==

CHAIRMAN SOULES: SHam, would wvou

accapt the insertion as Judge Pope had suggested

in the last sentence of the word "limiting," so it

would sav, "iIn submitting any cause, the Court
shall submit such limiting ©O0r explanatory
instructions®™? I know Rusty doesn't want thaty
bug ==

MR. SPARKS (SAN ANGELO): My problem
is that we're tryving to do awvay with appeals fox

prepondgrancg -=- ELmQ&m@ against the great weight
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of preponderance of the evidence and things ~-
we're trying to get dowh to no evidence.

CHAIRMAN SOULES: WNo, that's not
right. That doesn't have anvithing to do with
this.

PROFESSOR EDGAR: That's not what
we're talking about here, Sam.

CHAIRHAN SOULES: Not at all.

PROFESSOR EDGAR: What vour proposal
does iss, the trial Judge sees the rule that you
proposed and says I've only got two optionsy 1
gither submit broad form or & general chargse.

MR. SPARKS (BAN ANGELO): I digagree
with that -+~ but the words "when feasible.”

PROFESSCOR EDGAR: Y¥Yes, but you ses
you're not giving the Court any guidance at all.

CHIEF JUSTICE POPE: That's right.

MR. SPARKS (S5AN ANGELO): All rights

PROFESSOR EDGAR: Jusé put yourself in
the minds of the trial judgs.

MR, SPARKS (SAN AN@ELO)%l Then I°%11
tell you how to satisfy that if you're going to do
that. Take out the permissive géﬂ@x@l charge.
Just drop that and say, "whenever feasible

subnitted as a broad form gusstion.®™ Now, it may
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be -~ it may beg¢ vou get a general charge. The
Court saye, okays, that was feasible; that was not
feasible. You may need specific guestions. You
knowy that's something on the typse of case vou're
litigatinge.

PROFESSOR EDGAR: But you're giving
the trial court no direction about what the Court
might -~ when it's feas ~- oy what other options
are avallable te it other than & broad form or &
general charge. That's all you've told the trial
judge.

MR, SPARKS (SAN ANGELO): I esven asked
you, Hadley, 1f you took out the permisgive ~~ the
Court may give a general charge, take that out.
You drop back up to the top and just sav, "In all
jury cases the Court shall whenever feasible
submnit the case upon broad form qu@@tiansg“
pericd. Then you drop all the way to the bottonm
and say, “submitting any cause; the Court shall
submit explanatory instructions.”

Now, vou haven't given them jus§ Lwo
choices. You've told them, submit it broad form,
when feasible, Sometimes it's not feasible
because you've got to have specific gqguestions,

trespass to try title or whatever. On the other
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hand, vou could still have a general charge. You
know, you tell me you're the professor. I'm just
trying to get it down to what we're really tryving
to do.

PROFEESOR EDGAR# Well, what I'm
saying is that the trial judge and the lawyers, it
seens to me, need to have some guidance to what
form of submission --

MR, SPARKS (8BAW ANGELO): But we have
Lemos versus Montez. We have & Supreme Court that
gives us directives. We have fraud, we know the
elements. We have deceptive trade practice that
has to be submitted. That's =~

CHAIRMAN SOULES: I'm going to have to
get a consensus on this. As we try to take this
whole paragraph from one end to the other, it just
-~ you know, we keep changing subjects. Let me
get a8 consensus. |

MR, SPARKS (8BAN ANGELQ)& I was not
changing my motion. I was asking & question for
my information, what do we do, in your opinion, if
wve delete the permissive sentence, "the Court may
submit upon a general charge.”

CHAIRMAN SOULES: Okay. Rusty, I'm

going to call on you, and let me get & consensus.
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How many think good cause should be shown before
you could get & limiting instruction?

MR. SPARKS (SAN ANGELO)}: I don't
think that's your guestion. Have vou beaten your
wife enough until you're tired of 1t? 1 deon't
like your question.

CHAIRMAN SOULES: Well, I'am sure you
don't, but ~~ we're either going ~-- we've got to
get this rule ==~

MR, SPARKS (SAN ANGELQO): VYou're
asking me, do I have to have good cause t0 show a
limiting instruction. I'm telling vou I don't
want a2 limiting instruction, a good cause 0O
anything else.

CHAIRMAN SOULES: I know it, Sam, but
I'm trying to get a -~ take them one step at a
time. If we're going to have limiting
instructions in this rule, if we're going to use
the term, are we going to have it up in the part
that regquires good cause Or are we going to hav%
it down in the last sentence 1f we &&vm it et all,
to gnable the jury to render a verdict? Let me
sge a consensus on that, please.

PROFESSCR EDGAR:; Well, let me just

say one thing in faver of {t, Luke. Limiting
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instruction tells the jury that it can onply
consider certain parts of the theory of recovery
oy defense;, and you'vé got to have good cause to
get that to the jury in some form. You'we got Lo
have svidence on it, you've got to have pleading
on its You just can't -« ft's part of an issue
and it's got -~ it's got to be based on good
causae. I'm not talking about the form list
submission. I'm talking about submitting the
concept of limiting instruction to the jurys.

CHAIRMAW SOULES: That's what enabling
the jury to render a verdict -- Harry.

MR. REASONER:; Well, you know, I would
really like to urge that we consider Rusty’s
suggestien that we simply go to saying
iﬁ&&xmcﬁimmﬁ as shall be proper to enable the jury
to render a verdict, I mean ==~

CHAIRMAN SOULES8; Is that a motion?

MR, REASONER:; VYes. I move that we do
that. That's what the cassg law ~- well, ves, I
make that motion and lst me say why 1 think we
should ==

CHAIRMAN SOULES; Ckaye.

MR. REASONER; The more we talk about

trying to conceptualize the difference beatween
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instructions, it seems to me we're just Ccreating
new categories to argue @véx begcause at least in
my mind, there is no definition ~- there 1s no vay
to d@t@xminé whether any particular instructions
-w for exanple, when you were pointing at ==

MR, SPARKS (SAN ANGELO): Are you
moving t¢ amend my motion by deleting the word
Yexplanatory"?

CHAIRMAN BOULES: In effect, ves.

MR. SPARKE (SAN ANGELO): Well, if
that's what he's doing, I'11 accept its But if he
just wants to sit here and talk and eat up my
ivnch hourxr, then, you know ==

MR. REASONER: Wo, vou'zre richt under
the Robert’s Rules of Procedure, I'm out of
order. I think technically yvou have the right to
call a guestion on vour motion before we discuss

ts

e

CHAIRMAW SBOULES: The only other thing
is we have eliminated -~ be sure that everybody
understands. We have eliminated that -- ¢r did
you ~= yvou did not changse your motion to take out
"the Couxt may submit ih@ cause upon a gsneral

charge,” did you, Sam? That's still in vour
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motion?

MR, SPARKS (SAN ANGELO}: it's still
in there and I wanted somebody to give me & ==
somg feedback on -~ have you eliminated a case
that has to bé submitted upon specific guestions?

CHRIRMAN SOULES: Rusty.

MR, MCMAINS: My cbservation actuaslly
goes back almost t0 the threshheold. To be
perfactly honest with you -~ and maybe Dorsaneo ox
Hadley can figure out something -~ but I can't
think of a case that can't be submitted on a broad
form guestion. WNow, I mean, I'm not saying that
there's ~-~ that if vou put enough instructiocns in
there -~ gnd again we say broad form guestionsg o=
I don'*t see any -~ 1 don't know o©f any case
because in Federal Court, thev do it all the
time. You know, they do it on & general charge
which may actually be a form of broad form
guestion.

PROFESSOR EDGAR: That's exactly what
it is»- That is one bilg guestion.

MR, MCMAINS: ALl Ii'm saying is if
what we are tryving to do is to force the Court to
ask broad form questions and keegp the book intact,

can't we do that by telling them that they've got
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o submit 1t in broad form guestions, period,; and
that they will give what instructions gre
necessary to enable the jury == are proper to
enable the jury ~- explanatory inmstructions and
definitions and that when they do that, it's not
going to be obiectionable, that it's & general
charge or that something more narrowly wasn't
asked .

CHAIRMAN SOULES: Ars you suggesting
that Sem’'s motion be amended to just include the
first and last sentences o0f the first pavagraph
and to delete everything in beatween?

BR. MCHMAINS:; That "whenever feasible”
be taken out.

CHIEPF JUSTICE POPEy Mr. Chalrman?

CHAIRMAN BOULES: Let me gat done here
and then I'11 get to Justice Pope.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: Why don't we break
for lunch? Justice Pope.

MR, SPARKE (SAN ANGELO): Let's take &
break to eat.

CHAIRMAN SOULES: Chief Justice Pope.s
should we just go shead and take our lunch break

and then get back to this after lunch? How many
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feel that's a good thimg.t@ do? Judge Popes
CHIEF JUSTICE POPE; I'1ll temporarily
yvield the f£lioor since you had recognized me. 1'm

alwvays hard to get.

{Recess -~ lunche.

CHAIRMAN SOULES: We're ready to
proceed with the debate on Rule 277, as proposed.
I apologize £o0r there being too few people here
but we need to get on with ouwr business 50 we
should shut the door and procesed. Okayve. Sam,
would vou restate your motion 80 we¢ can have it on
the floox for debate?

MR, SPARKS (SAN ANGELO) g I think what
would be better is 1f I just withdraw my motion,
if possible, and defer to Franklin Jones. He's
the conmmittes person, 80 I%11 pull the motion.

CHALRMAN SOULES: A&All right. The
chair recognizes Mr. Franklin Jones.

MR. JONES: Mrs. Chairman, I move the
adoption of the following language for the first
paragraph of Rule 277:; %"lIn all jury cases thse

Court shall whenever feasible submit the causs
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upon broad form guestions,” peried. Yin
submitting any case, the Court shell submit such
instructions and definitions as shall be propsr to
gnaeble the jury to render a verdict,” period.

MR. SPARKS (SAN ANGELQ): I'11 second
that.

CHAIRMAN SOULES: Moved and seconded.
Any further discussion? Those in favoy show by
hands.

MR, JOHES: I have antther -« just one
other change which I have made.

CHAIRMAN SOULES: All right. Excuse
me s

MRs JONES: If you will tuzn to the
last paragraph in the Rule on page 3, and I would
move that after the word “answers," there be
placed a period and the rest of the language in
that paragraph strickens

CHAIRMAN SOULES: Let me take it one
paragraph at a timg ==~

MR. JONES: All right.

CHAIRMAN SOULES: == without trying
to bunch those togethers

MR. JONES: I'm back to my motion on

the first paragraphe
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CHAIRMAN SOULES: Okay. The first
paragraph only, is there discussion on that
proposal?

PROFESSOR EDGAR: May I just ask a
question?

CHAIRMAN SOULES; Yes, sir, Hadlev.

PROFESESOR EDGAR: I just want us to
think now about adopting this provision, &g it is
now worded, assuming that the Judge determines it
is not feasible, what guidance, then, is the Court
given as to an alternate form of submission?

Well, obviously not given any guidance and 1 just
want us to think about whether or not we are
really creating some problems that will take a
long time to resoclve.

CHAIRMAN SOULES: Rusty.

MR, MCMAINS: Of course, my answer to
that is that you shouldn‘t give them the option by
deleting "whenever feasible.” |

MR, SPARKS (SAN ANGELOQ): I agree with
that.

MR, MCMAINS: Because if you delete
“whenever feasible,® then you're telling them
they have got it broadly submitted. And I conme

back to the same problem that in all of our

B12~474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10

11

12

13

14

15

ié

17

18

20

21

22
23
24

25

i64

discussions I have vet to visuallse & lawsuit that
cannot be submitted on one ©or more broadly asked
guestions. And since it's questions in the
plural, the fact that it requires twoe or thres
qw@stﬁaﬂﬁ as opposed to one, just doesn't seem to
meg £o0 be impediment.

CHIEF JUSTICE POPE: Bir. Chalrman?

CHAIRMAN SOQULES: Yes, sirs Judge
Pope.

CHIEF JUSTICE POPE; We have spent, 1
suppose, 50 vears thinking, when we s8it around a
table like this, of those kindsg of actions that
lend themselves to this type of thinking, and it
always winds up a personal injury or a death
case. But out there, there are 434 bodies of law
other than negligence.

Now, in the construction business, for
gxanple, and there's only 14 percent of the cases
that are negligence casses and about 30 percent of
the cases, that are f£iled are business casss and
about the same number are divorce Ccases.

But let's take a construction casse. Take
Black Lake that was decided 10 or 12 years ago.
It was & case that involved & long pipeline and it

involved hundreds of thousands of dollarss The
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lawsuit itself involved something like $800,000
worth ¢f claims. And what happened the first 10
miles on the pipeline involved a change of plans
by the owney of ths @ﬁpali@%g and the next 20
miles it was bad weather and act of God. 2And then
for ancother 10 or 12 miles, it was the demand by
the pipeline company that he put on twoe crews 0
work instead of one craw to work.

What happened at one end of the pipeline was
one kind of a lawsuit and then there was another.
And that was submitted to the Jjury on a whole lot
too many issues but the point is, that wasn't a
one- 0r two- ©0r three~issue case. There were
abgout seven or elghi or nine or ten different
lawsuits between the same two parties on the sane
pipeline.

Now, I know that it can be said, well, there
are broad issues there on facts All of this is my
way of asking if we do neot want toe lsave to the
discretion of the judge & checklist. I can
remember when I was a trial judge &nd I haed a case
like that, and back in thoese early days, I had
listed just by a few words and then I had yves, noy
yes, noy; vye8s, no, went down the whole page. That

was a check list.
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Now, when we think in terms o0f what we always
think of, we say, ohy, we don't need a check list.
But there are lawsulits out there theat you've got
to have & checklist in order to make it
intelligible to the Jjurys S0, I think whether we
want -~ I don't know whether we want to say that
that®s an alternative., I really liked the rule
that we had before we came in here this morning
and the one that we had -- except for that part on
guestions contalining & conmbination of alements.
That came out.

CHAIRMAN SOULES: Any other debate on
the motion that's on the floox?

PROFESS0OR DORSBANEQ Mys Chairman, I°d
like to speak in favor of Franklin Jones’®
suggestion, basically, because I think we will
never be able te define for esach and svery case
that’'s going to cowme upy the breadth of the broad
form jissues. 1t really is & matter of attitude
and custom. It's now comg to the point of saying
it should be submitted as broadly as it feasibly
can be submitted to submit the cass fairlys

Apd the idea ¢f a3 checklist is not to me
incompatiblie with the idea ¢f -- with broad form

gquestions. It's just a matter of A's and B's and
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C's rather than ones and twos and threes. It's a
matter of form. The checklist doss suggest -~ it
does,; bescause of our history, separate and
distinct, and that mskes me bothered because it
gets us back pointed in what ¥ believe is, in fact
== gnd I've been convinced principally by vour
worky Judge Pope ~~ as the wrong direction.

8¢ I would say let's keep it simple and it
will work as well as it can work. What we'wve been
doling over the last several months is crossing out
& Lot of this complexity that's caused trouble. 1
think we're better o0£f just taking the simple
approach, recognizing that broad form guestiong ==
we couldn®t really devise a definition that would
be completely satisfactorys

CHAIRMAN SOULES: Anythiﬁg new? Frank
Branson.

HR. BRANSON: What if vou put & little
parenthesis in there and say. "broad form shall
include gengral charge and on somg oCcasions
checklists®™?

CHAIRMAN SOULES: Anything elsea?

MR. BRANSON: Hadley is right. I want
& general charge proebably as much asg Franklin

does. But theve are going to be some issues just
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like Justice Pope indicated where the true general
charge is not going to work and the av&r&g@ trial
judge doesn’'t have the experience of the Jjudges on
this committes in dealing with jury charges. And
if you don‘'t give them a little bit of guidance, I
fear the appwsllate courts are going to be clogged
with cur action today £o0r the next few y2ars.

CHAIRMAN SOULES: Anvithing elsae?

Theose in faveoyr of the motion show by ~- Did you
want to speak sgain, Rusty, excuse na?

MR. MCMAINS: The only concern that 1
have is when we say ~- and I do share to someg
extent Hadley's concern in terms of
characterization of broad form guestions, and
didn't you say "whenever feasible,” but then you
-w you leave ocubt any options. If you're not
willing to take the "whenever feasible® cut, 1
would prefer teo move it to ssay broad form
guestions to the extent feasible to indicate that
we &re trving o get the broad form guestions.
Obvigusly, what form they take in th@ix broadness
i8 what should be determined bassd on
feasibility ~=

PROFESSOR DORSANEQO: Yes.

MR, MCMAINGS: ~« rather than
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characterising broad form guestions different from
checklists,:, general charge, et cetera,

PROFESSOR EDGAR: That might be the
solution.

MR. MCMAINS: And that way we've given
them & command to submit them as broadly to the
extent feasible.

CHIEF JUSTICE POPEs How would that
read, nowe

MR, MCMAINS: It would just say %in
all the jury cases the Court shall submit the
cause upon broad form guestions to the extent
feasible.”

CHAIRMAN SOULES: Do you accaept that
change, Franklin?

MR. JONES: Hadley, is that all right

with you?

§£OFESSOR EDGAR: Let mg == 1é&§s do
something else. While we're just sitting here
trying to improve this thing at one fell swoops
rather than use the term "broad form question® ==~
because when yvou think of broad form questions,
kind of ¢f the first thing that comes to your mind
is Lemos versus Montez. That'’s a negligence case,

and vwe're trying to gest a form that wouwld work for
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all kinds of caseg.

So, why don't we just simply say something to
the effect that in all jury guestions -« in all
jury casses,; the Court shall submit gquestions to
the jury as broadly as posgsible -~ shall subnmnit
guestions to the jury broadly to the extent
possible, or something like that.

CHAIRMAN SOULES: Brogad form questions
has now got & neaning.

PROFESSOR EDGAR; But only in a
negligence case.

CHIEBF JUSTICE POPE; Ohy DO

CHAIRMAM SOULES: Well, no it has &
meaning in every == ¢ohy NO.

MR, MCHMAINS: My concerns about as
broad as possible is that it gives rise to the new
form of objection. Your issue ain't as broad as
ming is.

PROFESSOR EDGARy All right. I°11
withdraw my comment. 1711 withdraw my conment.

CHAIRMAN SOULES:; Franklin, is the
suggested change okay, in all jury cases the
Couxtg ==

MR, MCHMAINS:; ®In all jury cases the

Court shall submit the cause upoen broad form
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gquestions to the extent feasible.®

CHIEF JUSTICE POPE:; Now, go on with
the rest of that paragraphs

MR, MCMAINS:; The rest of the
paragraph "in submitting any case® -~

CHIEF JUSTICE POPE;y Wait 2 minute
now. AlL rights

MR. MCHMBINS: =-- ®"the court shall
submit such instructions and definitions as sghall
be proper to enasble the jury to render &
verdict.”

CHIEBF JUSTICE POPE: Ok ay «

CHAIRMAN SOULES: 1Ig that youz motion
Franklin?

MR, JONES: Yes, sir. I will accept
that amendment, Mr. Chairman.

MR, BRANSON: 1°'11 second it.

CHAIRMAN SOULES: Okay. Those in
favor show by hands. Those opposed?

MR. JCHNES: Ons other change, Mr.
Chalrman 1 would like €0 move.

CHAIRMAN SOULES: There was oneg
cpposed. Let me see by hands again, those that
wax@ fors I1'm sorry to have vou hold youry hands

upe. dJust a seconds. 18 for and one against.
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MR. LOW: In connection with this, I°'@
like to make a motion that we just not consider
this at the next nmeeting.

CHIEF JUSTICE POPE: I second that
CNE s

MR, JOWES8;: Mre. Chairman, I have
another motion on Rule 277 and that is in the last
paragraph of the Rule on pags 3 of ouyry booklet.,
the next to the last line after the word
"answere,” & period be inserted and the remainder
of that sentence be deleted.

MRs ADAMS:; Second.

CHAIRMAN SOULES; Well, that language
was put in when the broad issue language came in
te encouvrage judges toe use broad issues and not be
Eearful that if they did use brosd issues with
instructions, that they would be comnstantly
subject to review for comment. And that "but the
Court's charge shall not be objectionable on the
ground ,® that is to fecilitate broad issus
submission and support it.

MR. SPARKS (8AN ANGELO): But what
you're doing, you've already taken out the wozd
"gxplanatory® in the first paragraph and given the

courts full instruction and power. Why do you
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need to repeat 1t here and limit it to an
explanatory instructione.

CHAIRMAN SOQULES: Well, ”&xél&ma&@xy”
should come out =-

PROFESSOR EDGAR: The word
"explanastorv® should be removed.

CHAIRMAN SOULES; ~- 0f the last
line. But this language is supportive of the
simplification process that we just enhanced by
passing 2??wﬂ

MR. JONES: I ﬁ&@l it is -~- that last
phrase dogs not -=

CHAIRMAN SOULES:; Do you think that
the Court'’s charge should be objectionable if it
incidentally constitutes & comment?

MR, JONES: I think 1f vou read what
I've left in there ~+~ let me just read it

CHAIRMAN SOULES: Okavs

MR, JONES: “The Court shall not in
its charge comment directly on the weight of the
svidence oy advise a jury of the @ff&ct of theiz
answers. But the Court's charge shall not be
objectionable on the ground that it incidentally
constitutes a comment on the weight of the

evidence oy advises & jury of the effect of their
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anewers," periocd.

PROFESSOR EDGAR: Yes. It's got a
problemy; though.

MR, MCHMAINS: That doesn't explain
what incidentally means.

MR, JOWES: I don't think that last
phrase does it any better.

PROFESSCOR EDGAR3 But, you seés, there
are soms instructioms that may not properly bes &
part of the Court's charge, and it's only those
that are properly & part of it that are going to
be saved.

CHAIRMAN SOULES: Okay. Wgll, the
motion is to delete the worde in the last tvwo
lines ®where it is properly a pert of an
explanatory instruction cor definition.” We can go
back and take out "explanatory,” if we leave
thate.

MR, BPIVEY: That cleans it up. It
looks to me like that's an improvemente.

PROFPESS0OR BDGAR:y Well, but nows stop
and think sbout it, though, Broadus. Let's assume
that defense counsel wants an instruction that
doctors are not insurors of medical care.

MR. BRANSOM: Shoot the son o0f &
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bitchs.

PROFESSOR EDGAR: You see that -« Lf
you just stop it where you say "but the Court's
charge shall not be objectionable on the ground
that it incidentally constitutes a comment on the
weight of the evidence or advise the jury for the
effect of thelr answer.® then that would be
proper;y it wouldn't be objectionable. Because the
limitetion here where it is properly & part of an
instruction or definition ig what saves you. BSo,
I don't ~=- I think you want Lo leave that there.

MR. BRANSON: I think, specifically.
Franklin, that was put in there &t the other
hearing to take care of the deceptive trade
practice problems:, L0000, where it would be a
reguested Iinstruction telling the effect of
Trebler (phonetic) which is up in the current body
of law; not & proper instruction, but without this
might be.

MR. JONEE: Welly, let’s take out
"explanatory.® then.

PROFESSOR EDGAR: VYes. That needs to
be removed.

CHAIRMAN SOQULES: A1l rights If we

take out "explanatorvs,™ is the rest of it -« is
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the consensue we leave the rest of it,s, just take
out "explanatory®?

MR, JONES: I%'11 accept that
amendment.

CHAIRMAN SQULES: Okay. Anyone object
t¢ that? There i no objection. 8¢ we would nesd
£o take out the word "explanatorv® in the last
line of the proposed rule and --

MR, SPIVEY: Just the word
Y"agxplanatory,” Luke?

CHAIRMAN SOQULES: ¥Yes, Sire.

MR, SPIVEY: Hadn't we betiter do that
by motion?

MR, SPARKS (S8AN ANGELQ): We'ive
already got 1t in & meotion and CGllbsrt seconded
its

CHAIRMAN SOULES: Well, I've got a
consaensus and no one objected. ALl in favor, show
by hands. Opposed?

JUSTICE WALLACE: Can 1 ask onse
guestion?

CHAIRMAN SOULES: VYes, sir, plesase.

JUSTICE WALLACE: I thought I heard
gomeboedy say dowpn there on this addition to the

first sentence, broad form issues to the extent
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feasible, something about rendering a verdict.
Was that part of the motion? Wase that entered in
0r not?

CHAIRMAN SOULES: No, Judge.

JUSTICE WALLACEg Ckavy. I wanted to
make sure if it was that I got it

MR. MCHMAINS: That was the second
sentenca, Judga.

PROFESSOR EDGAR: Is the language here
on page 3y the fourth ling -~ £ifth line up, whsre
it savsy "but the Counrt's charge is," is that
plural in the current rules? That should bse
singular, shouldn®it 1t?

CEAIRMAN SOULES: It should be
singular.

MR, SPARKS (SAN ANGELO): That's a
LYPO .

PROFESBSOR EDGAR: Well, I don‘'t know
whether it is or ﬁmt$

CHAIRMAN SOULES: It's singulars

PROFEESSOR EDGAR: A1l right@ That
should be eliminated, shouldn’t 1it?

CHAIRMAN SOULES; That's rights That
ghould be dropped, texturally.

MR. BRANSON: Before we leave this
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section, could I get an answer of the question I
asked earlier of Justices Pope and Wallasce, and
that is, whether o0r not by using the term “proper®
back on page 1, where we say, "In submitting the
case, the Court shall submit such instructions as
shall be proper to enable the jury to render &
verdict®? Have we done anything to the existing
law keeping out the type of instruction that
Hadley requested about doctors not being insurors
and erxrors of the judges not being negligent.

CHAIRMAN SOULES: That's verbatin
undeyr the present rulegs

MR. BRANSON: I don't want to c¢hange
the existing body ¢©f law in that arez unless we do
it intentionally.

CHAIRMAN SOULES: That's the curzent
rule. That's the language that's in the current
rule. 8ince 1873 whenever we¢ changed from
"necessary® to Yproper,® this is the way it's been
worded .

MR, JONES: I want to h@&z this
advisory opinion.

MR, BRANSON: Well, the Court has
written previocusly on that. I just wanted t¢ make

sure we weren't doing something inconsistent with
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previous decisions.

CHIEF JUBTICE POPE; I just was going
to say Jjust what Luke has said. We thought that
we were geatting rid of the harshness and the basis
for reversals when we got rid of the word
necessary in 1973 and changed it to propers And
abouvt all we have sald since then, as I recall it
is that to be propery it at least has to be
legally correct because we reversed one casge
becavse the instruction was just a legal
misstatement. And then the other stuff -~ the
Acorn (phonetic) case and I forget what ths
others ==

MR, MCMAINS: Fleshmen versus Gadeano
{phonetic); Ropez.

CHIFF JUSTICE POPE: Yes, we struck
those becauss they were just nudging, and nudging
is & word o0f arts, to00s

MR, MCHMAINS: Conmenting on weight.

CHIEF JUSTICE POPE: Yes. I think
proper is about as proper as we can get.

MR. BRANSBON: 1Is it wourx opinion,
Justice Pope, thet we're not changing the body of
gxisting law in that area by wording this?

CHIEP JUSTICE POPE: I think we're
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keeping it intact.

MR. BRANSON: Okay.

CHIEBR JUBTICE POPE: I'm afraid that
if we change it «-- because there are a 1ot of
£elks out there, you know, that taks the jury and
lecture them on their side 0f the case.

MR. LOW: This was not in effect when
the Court reversed the case and said a preoducts
manufacturer is not an insuror, something to that
aeffect.

MR. SPIVEY: How would that rule ==
just s0 we know now == Can you give us & ==

CHAIRMAN SOULES: Run down on it?

MR SPIVE?; ¥Yes. Read that rule.

CHAIRMAN SOULES: Ckavs, The f£irst
paragraph is just like Rusty last zead it.

MR. JONES: Do you want me to rgad
ie?

MR. SBPIVEY: I*m not sure -~ doss any
0f this italicize part o0f it w=-

CHAIRMAWN SQOULES: Let m&_x@&@ it
because 1f mine is wrong,y then I need to gst it
gstraightened out because I'm the one that's going
to have to write it back to the Court. S¢ tell nme

if this is right: "In all jury casges the Court
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shall submit the cause upon broad form guestions
to the extent feazsible.® From that point we omnit
down to "In submitting any case, the Court shall
submit such instructions and definitions as sghall
be proper ©o enable the jury to render a
verdict.”

MR, MCHMAINS: May I make one point?

CHAIRMAN SOULES:y ¥eg, 8irs

MR. MCHMAING: I have been troubled,
and I think maybe this is the only -~ this is one
of the concerns that Frank has about the
proliferation of instructions, possibly: is the
compulsion to submit instructions and definitionss
that it says, "The Court shall® ~- Does anybody
else have any problem with that?

CHAIRMAN SOULES: That's the way that
rule is right now.

PROFESSOR DORSANEOQ: I have & problem
with its I think it's & fact of history the way
thinges have developed that the initial scheme you
were only meant to give definitions and then it
was relaxed to give instructions as well as «~- as
wall as definitions, but they had to bes in
gffect, definition -~ I mean, they had to be, as I

regad the cases, necessaryy lostructions. WHow,y it's
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proper and I don't think the "shall® part makes
sense anvmores. I think that ~-

MR. MCHAINS: ALl I'm saving -- I
mean: I'm not so sure that it isn't really what
we're saving it should. I'm mnot sure if that
makes any difference.

CHAIRMAN SOULES: A party is entitled
to the instructions that are propey to enable the
Jury to render a verdict, and if they don't do
that, thev're not entitled snd that's what it
B2YS o

MR. JONES: What you're fixing o do
is mess with the bodies of the law.

CHAIRMAW BOULES: That's rights Thie
is the way that the rule has read since 1973 and
we've got cases on both sides of when yvou've
instructed too much and when you haven't
instructed enough. S0, we've got on both sides of
this sentence some guildance. If @% change that
word, it's going to have Lo be changed for a
reason, presumably to get @& &iff@g@&@ result in
what the case is telling us. Franklin.

MR. JONES: To £follow the manner of
procedure, Mr. Chalrman, I belisve that there was

a motion on the floor and that you were reading
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the rules so we could vote on the motion.

MR. BPIVEY: Yes. We want to get the
rules read.

JUBTICE WALLACE:; May I make one
insignificant change here? We're talking about
the first sentence "in submitting the cause®™ and
then the second sentence "in submitting the case,”
it should be ®"cause® in both places.

CHAIRMAN SOULES: Yes, 8irs

PROFESSOR EDGAR: May I make == why
don't we just change that just & littls bit more,
1€ I might add thig to it. And I wag looking at
that same thing, Judge Wallace. Why don't we just
say in the second sentence -- we've already said
"the Court shall submit the cause on broad form
gquestions to the extent feasible.® Then sayv: "the
Court shall incilude such instructicons -~- such
proper definitions and instructions t¢ enable the
jury to¢ render & verdict.®

MR, BRANSOW: That's a little cleansr.

PROFEESOR EDGAR: It's a_wh@lw lot
Claaner.

MR, REASONER: I don’t agyee with
thate.

PROFESBEOERE EDGAR: Well, we don't want
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to say "in submitting any case.® That's
redundants

MR, REASONER: 1I'm not arguing with
that.

CHAIRMAW SOULES: Why don't we just
capitalize "The Court shall®? Capitalize "The
Court shall® and strike "in submitting any case.”

MR-, REASONER: Yes. I think that's
guod.

PROPESSOR DORSANEQ; is that really
getting back te the general charge?

CHAIRMAN SQULES: Then we delete the
italicized language that £ollows that and pick up
the language., “"Inferential rebuttal guestions
shall not be submitted in the charges. The placing
of the burden of preof may be accomplished by
instructione rathey than by inclusion in the
gugstions;® and the rest of that page 147 of the
materisls is italicized and it's &@1%&@&@

MR. REASONER: My "question® needs to
be made plural, doesn't it, Luke? %ﬁ least it's
singulay in mine. I guess you can leave it eithex
Way .

CHAIRMAN 8S8CULES: Do we neesd to make a

grammatical correction?
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MR, REASONER: Mo, I think it's okay.

CHAIRMAN SOULESB; Then, the first
bracket is surplusage there. Starting on 148 the
rule picke up, "In any cause in which the jury is
reguired to apportion the loss among the parties,”
gkip down, "a question or guestions imquﬁ@img what
peyxcaentage, if anv. ¢f the negligence or causation
as the case may bg® -

PROPESEOR EDGARg That’s "The Court
shall submit a question or guestions.”

CHAIRMAN SOULES: I'm sorry. I missged
it there, didn*t I? Start over. "In any cause in
which the jury is reguired to apportion the loss
amoeng the partiess the Court shall subnit a
question or questions lnguiring what percentage,
if any,s ©f the negligence of causation, as the
case may bey that caused the occcurrence oy injury
in guestion is attributabls Lo each 0f the persons
found ¢ have besn coupled. The Court shall alag
instruct the jury t¢ answer the damage guestion ox
questions without any reduction because of the
percentage of the negligence of causation, 1f anys
0of the person injured.”

PROFESEOR EDGAR: And therxe should be

ng bracket there.
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CHAIRMAN SOULES: UHNo bgacket.

HMR. REASBONER: "Occurrence® is
mispelled in mine.

PROFESSOR DORSANEO: OQOccuzrence needs
an B where that & is.

MR. REASONER: But it nesds another R,
LoD«

PROFESSOR DORSANEO: Another R.

MR, REASCHER: Other than that, it
looks pretty good.

CHAIRMAN SOULES:; Where is all that,
now? Oh, I Bee.

PROFESSOR DORSANEQ: iz lines in ths
middie.

CHAIRMAN SOULES:
OwCwCwlmReReB-N«C~E., *The Court may predicate the
damage question oy guestions upon affirmative
findings ¢f liability. The Court may submit a
guestion disjunctively when it is apparent from
the svidence that one or the other of the
conditions or facts inguired about wac&s&&xiiy
exist. For ezxample: the Court may in & worker's
compensation case submit in one qguestion whether
the injured enmplovee was permanently or only

tenporarily disabled. Then the Court shall not Iin
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its charge conment directly on the weight of thse
evidence or advise the jury ©f the effect of their
answers but the Ceourt’s charge shall not be
objectionable on the ground that it incidentally
constitutes a comment on the weight of the
gvidence or advises the jury of the effect of
their answers where it is properly & part of an
instruction or definition.”
Franklin has moved that be recommendsd o the

Supremse Court for adoption and Sam Spazrksg ==

MR. SPARKS (SAN ANGELQ): I%vg got one
gquestion in that paragraph right above the last
oOne .

CHRIRMAN SOULES: Yes, sirs

MR. SPARKS (SAN ANGELO): "For
gxample, the Court may in a worker's compensation
case submit one question where the injured
employes was permanently or only temporarvily
disabled .® Great. That's broad form. I've got
no problem with it

My problem comgs up above that wh@x@ it savs,

"The Court may submit & question disjunciively
when it is appearent from the evidence that one or
the other conditions or facts inquired about

necessarily exist.” But, you know, it's always
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apparent from the svidence to me that it's totals
permanent. All right. But the other side often
has the condition that evidence doesn’t show any
disability. ¥You know, what I'm trying to say to
you, you're putting some kind of requirement in
there that is not setting real well with me and I
can't put my £inger on it

CHAIRMAN SOULES: That's the existing
rule, Sam.

PROFESSOR EDGAR: It's been that way
forevers No changes

PROFPESSOR DORSANEO; But bhis point is
a good one. That is the paragraph that was
changed before the zrules went into effect. And, I
think back long ago -~ I think what that sentence
is really meant to mean, when undey the law, one
¢r ahother of these things is just -~ it can't be
both It has t0 be one or the cocther.

MR, JOMES: I don't think -~ since the
new rule that all you need to do is tell the Court
he can submit disjunctively. You @@mf% mean Lo
say he can submit disjunctively only when it's
inposesible that one o0f the tLtwo ==

MR, SPARKS (SAN AWGELO): That's what

I'm saying. I think we just need & sentence
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saying the Court can submit disjunctively.

MR. MCMAINS: Why do you need it at
all?

MR. SPARKS (SAN ANGELO): You don‘t
need it at all. It's a2 broad form guestion.

PROFESSOR DORBANEO: It's not
NeCesSs8ary s

MRe MCMAINS: I mean, if you've got a
broad form guestion -~ that savs "shall be
submitted on broad form.®

PROFESSOR DORSBANEO: It was in a writ
-w the disjunctive submissgion paragraph in ths
rule has always been an attempt to add axception’
to the separately and distinctly thing, and resally
we don't need this at all.

MR MCHMAINS: In terxms ¢f the
combination o0f e¢lenmente.

CHAIRMAN SOULES: Doesn’t it serve a
burden of proof function too?

MR, SPIVEY: Wouldn't you be better
off leaving that first phrase in th%g@?

CHRIRMAN SOULES: Buddy low.

MR, LOW: Evervthing that is taken out
mav be construed as meaning that we are -« that

that is now being denounced. In othsr words, like
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£or instance, we've taken ocut in the £irst -~ the
first thing we acted on, we said éh% Court may
submit & case by general charge. How, we've takan
that out. Peoplg could construe that, well, the
Supreme Court has tasken that out; that can't be
done now.
80y, things like -~ Broadus has raised & good
point. I think that first part ©f the sentence
would be proper just to reaffirmy, just like your
wife knows vou're true to her but you have Lo keep
telling her thets You might reaffirm thats
MR. SPARKS (S5AN ANGELO): Well, but in
gssence what we've reelly done is gone from a
svstem where you had to have separate and distinct
igssues. And then that was expanded on over to the
point where we now bhave -~ well, firxst you had
disjunctive and you understand the different
forms. Now, we've got broad form questions and
you don't need that whole paragraph. I just don't
see why 1¢'s necessaryv.
MR. REASBONER:; But, Sam, why sliminate
the possibility that someone wants to submit a
broad form issue and have 1t answverad
disjunctively?

M. MCMAINS: I don’t think we have
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eliminated it, 1f you take out the sentencs.

MR. REASONER: Well, why take it out?

PROFESSOR ERGAR: It imposes the
limitation,

MR, REASONER; What's the limitation?

PROFESSOR EDGAR: When 1t is apparent.

MR, SPARKE (S5AN ANGELO) s It has to be
apparent from the avidence.

MR, SBPIVEY:; 1I°'d say we've got a good
thing and «-

MRs REASONER: I'm not sure what
Papparent” means, but unless the svidence i3 that
it's either A 0y B ==

MR. SPARKS (SAN ANGELO)s Harrv, I can
assure you that it's not going to be the same
thing to vou and I on a conp Cases

MR, REASONER: Ligten, i1f vou catch ne
trying a comp case, I want vou to &ﬁ?% me
committed.

MR, SPARKS (SAN ANGELO): May I say
the same for ypur business in regards to me?

CHAIRMAN SOULES: 1Is there a motion on
the flocry other than Franklin's to adopt thiz as
it was read?

MR. BRANSON: What 4id we do with that
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disjunctive bit?

CHAIRMAN SOULES: Well, there's been
no motion made about its.s There's been & guestion
and debate about it, but there's besen no motion.

MR. BRANSON: I nmnove we put & psriod
at the end of "disjunctively.®

PROPESSOR DORBANEO: Second .

MR. MORRISBS: 1I% like to make an
amendment to it. I think if we're going to do
that, we should include "properly,.” and read YThe
Court may properly submit a question
disjunceively.®

MR. SPARKS (SAN ANGELC): Leftyy, a
brosd form question is always proper. We don't
even need this sentence.

PROFESSOR EDGAR: I doen’t -~ you don't
want to just put & period there. You want to put
some limitation on & disjunctive submission.

MR, SPARKS (SAM ANGELO): That'’s my
problem.

PROFESSOR EDGAR: If you're going to
submit ity vou want it to be ~-- under ths
gevidence, only oneg of two alternatives are
possible.

MR. SPARKS (SAN ANGELO}): That's
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exactly my problem because there's a third
altarnative in a comp case and that's there is no
damned disability, 80 I'm never going to get =2
disjunctive submission from right here becausg ==

PROFESSOR EDGAR: ¥Y¥ou're not entitled
tw one eilther.

CHAIRMAN SOULES: That's righte.

MR, SPARKS (S5AN ANGELO): But I thionk
I am undey the broad form question and that's the
probleme.

CHAIRMAN SOULES: 1If the evidence
shows there's some injurv.

MR, SPAREKS (SAN ANGELO): Yeeg, 1'11 go
£or that.

CHAIRMAN SOULES: Then, you geat «=-

MR, SPARKS (SAN ANGELO): The Court
must instruct the jury that indeed there has been
an injurys. What I'm sayving te you is bthat
something has to be dons right here.

JUSTICE WALLACE; This has been the
law £or 30 vears, hasn't 1t7?

MR. SPARKS (SANWN AWGELOC): That'’s what
we'lre trying to change. We're changing a lot of
law, 1 think, here today.

JUSTICE WALLACE: Well, vou don't
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submit either/or if vou've got a dispute as to any
injury because if there's & defense, no injury.
you wouldn't submit it.

MR, SPARKS (SAN ANGELO): What I'm
saving to you is that I think a workmen's
compensation case can be submitted upon & broad
form guestion. I really deo. And, you know, maybe
it needs to be disjunctive, do you £ind there was
no injury or, you know, once they have found
injury up at the top, you can put it this way
vright here.

CHAIRMAN SOULES; Why not delete the
second sentence of the paragraph and leave the
rest of it there so that you take out the worker's
conp reference?

MR. SPARKS (SAN ANGELO): Well, when
you come back and say when it is apparent from the
evidence that one or the other of the conditions
or facts inquired about necessarily ezist =-

FPROFESSOR EDGAR: Well, let's take
your comp case. ¥You're going to ﬁay_%h@r& Was an
injury; the defendant is going to say there wasn't
any injury.

MR, SPARKS (SAN ANGELO): That's

K‘ightu
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1 PROFESSOR EDGAR: Okay, HNow you can

2 submit disjunctively.

3 MR, SPARKS (SAN ANGELO): Once the

4 Juzy answers ww-

5 PROFESSOR EDGAR:; WMo, you can ask,; was

6 there or was there not an injuzy.

7 MR. SPARKS (SAN ANGELO): That's

8 |  right.

9 PROFESSOR EDGAR: But that cen be done
10 undar the rule as it now reads because under the
11 evidence, @ither there was or there was not an
12 injurys
13 MR. SPARKS (SAN ANGELO): Well, I sure
14 don't like that second sxample, that second
15 sentence.

18 CHAIRMAN SOULES: Well, that can be

17 taken out.

18 PROFESSOR EDGAR: You couid e¢liminate
i3 that, but don’t eliminate the first sentence.

20 CHAIRMAN BOQULES: Well, let’s vote on
21 whether we eliminate the second sentences

22 MR. JOMEE: I°11 go for simply saying
23 "The Court may submit the guestion disjunctively.,”
24 period.

25 MR, REASBONER: But with no
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limitationsg?

PROFESSOR EDGAR: With no limitations
at all? Either/or means one or the other has to
exists |

MR, JONES: Hadley., I don't think
there ls any limitation -~ on herdly any way you
can submit & case when vou mandate a broad form
submission. I think you could take & comp case on
what we've voted on here today and say ladies and
gentiemen, do vou £ind from the preponderance of
the evidence that the plaintiff was injured, and
if so, do you £ind that that injury resulted in
any permanent disability, and that if 80 == I
mean, totally disability, and i1f s0, was that
permanent, and if not, did it result in partial
disability and when did it start, and put &ll that
in one guestion.

MR. REASONER: That's fine but that
has nothing to 40 with ==

PROFESSOR EDGAR: That has nothing to
do with what we're talking about here, though,
Franklin. I agree with you.

MR. JONES: DBut when you sayv you can
submit that kind of question, then it carries with

it the lesser which we're talking about heres
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MR. REASONER: But this isn't a
lesser, Franklin. This is saying that it's proper
in some circumstances for a judge to say A or B.
You'sre not permitting the Jjury te £ind that
there's not a preponderance of the evidence either
ways, You're eliminating the possibility that the
Jury could simply find no preponderance of the
evidence,

MR. BRANSON: Let me amend my motion
that is on the floor to read, "The Court may
submit a quastion disiunctively when propex.®

CHAIRMAN BQULES: Well, this is whan
it's propers

PROFESSOR EDGAR:; That's the only tine
iv'8 pPropere

CHAIRMAN SQULES:; You see, 1f the
judge submits either/or and there's a third
possibility, he is commenting on the weight of the
evidence. He's eliminated the thixd possibility.
¥You see, he's got to be in an either/or situation
and that's all the rest of that sentence says.

MR. BRANBON: Okays

CHAIRMAN SOULES: It*s got to be
wither/or.

PROFESSOR EDGAR: By nature,
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disjunctive has £o beg this.

CHAIRMAN SOULES; We can eliminate the
sscond sentence because that's just trying te give
you an example.

mgg SPIVEY: Let's just remove the
second.,

MR, BRANSON: I re~amend my motion to
merely remove the second sentence of the second
paragraph on page 3.

CHAIRMAN SOULES: From the "Foy
example® through the word "temporarily disabled.®

MR. BRANSON: ¥Yes.

CHAIRMAN SOULES: All right. HNow,
with that deletion, do vou accept that, Franklin?

MR JONES; Yes.

CHAIRMAN SOULES: Okay. That's been
deleted by @gx@@m@nt@

MR, MCHMAINS: Luke?

CHAIRMAN SOULES: Rusty.

MR, MCMAINS: I've got & guestions

CHAIRMAN SOULES: VYes, sir.

MR. MCMAINE: In terms 0f -- 1 don't
know whether Bill raised it ¢r nobt where we sald,
whereas a matter -- a legal matter that had to be

one o0r the other as distinguished from the
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gvidance.

CHBIRMAN SOULES: Well, it's
gvidence.

PROFESSOR EDGAR: It's factual.

MR, MCMAIWNS: I undezstend it's
gvidence here. But the effect ©f & disjunctive
submission in all cases is to, in essence; smooth
over the buxden ©f proof issue, elther it is oy it
isn*t. If you say under the evidence, the person
who dogs not have the burden of proof on an
affirmative submission may not have put on any
evidence. That doesn’t mean that he isn't going
to argue against the propoesition on the basis of
credibility. And I'm just -~ you know, that there
could be other alternastives which he is just kind
0f speculating sbout, but the person with the
burden ¢f proof now has skated that by saying
either it is or isn't true.

MR. LOW: See, Rustv, thies is & case
where it's got to be one or the other, and if it
is true, then it is.

CHAIRMAN BOULES: This eases the
application for burden of proof. Rusty is right.
For exanmpleg o=

MR, MOMAINS: It is apparent from the
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evidence.

CHAIRMAN SOULES: The gquestion may be
should the managing conservatoy ©f the child be
the father or the mother, answer, fathesr or
mother. All vights. The party that is seeking thse
change has got the burden of proof. That ﬁ@@aaﬁt
assess & burden of proof. One thing vou can do
with a disjuncitive subnission is get an answer
from a jury without telling them who has got the
burden of preof. It's alwayve been that way and it
can be done. That'’s right. And it eliminates the
the reguirement to charge on the buiden ©f proof
if the Judge does it this way. He's got the right
to do it this waye

MR, REASBONER; On that, Luke ~- Rusty,s
suppose you added an otherwise propgr =«

MR, LOW: Does that mean we have
another section that the Judge can place the
burden of proof on instruction, couldn’t yvou?

CHAIRMAN SOULES: Well, vou can’t
place the burden of proof by im&txucti@m on that
guestion.

PROFESSOR EDGAR; But not if it can't
be answered other than ves or no. You have to put

it in the issue =-- in the question.
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MR. MCMAINS: Not if vou answeyr it w=

CHAIRMAN SOULES: But that's been the
lawe. We're not changing, you know =-- we've got
some law on thiss. By taking out the exanple,
we're still leaving it in the practice there
that’s been there.

MR SPARKS (8SAN ANGELO): Can we vots
on that?

CHAIRMAN SOULES: Okays Those in
favor now of recomnmending that the Supreme Court
change Rule 277 in the respects ¢ that it reads
45 we now have on the table.

MR. SBPARKS (SAN ANGELO): Luke, did
you vote on deleting that second sentence now?

CHAIRMAN SOULES: Yes, with that out.

MR. MCHMAINS: You're deleting the
second sentence.

CHAIRMAN SCULES: I'm deleting the
words "For example, the Court® ==

MR. SPARKS (S8AN ANGELO): We really
never did vote on it but.

CHAIRMAN SBOULES: On taking that out?

MR. SPARKS (SAN ANGELO): Yas.

CHAIRMAN SOULES: There was a

suggestion that the motion be amended and the
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proposer of the motion agresd to it.
MR, SPARKS (SAN AWGELO): Ok ay «
CHAIRMAN SOULES: 8¢ we didn't nead to
vobte. Now, we're going te vote on it with that

outs Those in favoyr show by hands. Those

opposet? Okay. Same way.

MR. MCMAINS: 1've just got a
guaestion. Is that the whole rule?

CHAIRMAY SOULES: The whole Rule 277,
V&S

MR, MOCMAINS: A1l I have is a
grammatical suggestion Lo clear up.

CHAIRMAN SOULES; What was that?
Okay. 278. 278 was 279,

MR. MCMAINS: Luke, can I zalse one
guestion?

CHAILRMAN BOULES: Oh, ves. What is
it?

MR, MCMAINS: We've already talkaed
about the last function 0f the last sentence in
comparison to what the comments are and 50 on. I
know vou deleted "explanatorv." My only concern
is the adverb "properly,® and my question is
whether that's really where that belongs. Because

it says, "the effect of their answers where it is
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properly a part of an instruction or definition.®

CHAIRMAN SOQULES: Ysgs.

MR, MCMAINS: I'm not sure that what
wve're talking sbout there means where it is & part
of & proper instruction.

PROFESSOR EDGAR: That's what's nmeant.

MR, MCHMAINS: That's what 1t meanss
Beoause the problem is, £or instance, in Lemos
versus Montez, unavoidable accident, the
definition may have been totally proper but it
didn‘*t belong in the case. If it's properly a
part of the definitioen or the instructiony
theaoretically, you meet the reguirements of the
rule, it's still & commaent.

CHAIRMAN SOULES: Any objection to
mak ing that change? There being ne objection to
it =~~ Judge Pope, did you have an c¢bjection %o
that?

CHIEF JUSTICE POPE: No, I was voting
for it.

CHRIRMAN SQULES: Ckays. -&ll in favor
show by hands. Let me show Judgs Wallace where it
igss Thank you, Rusty, that's & good suggestion.

MR. RAGLAND: Will vou zead that,

Luke, as it was last ==
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CHAIRMAN SOULES: The whole rule?

MR, RAGLAWR: DNo, just that last
phrase thereg.

CHAIRMAN SOULES: The last phrase.
then, would read -~ the last two lines will read,
Phhe effect of their answers whexre it is & part of
8 proper instruction or definition.”

Okay. HNow, we'll go 0 -- Is there anything
else on 27772

PROFPESSOR EDGAR: I hope we don't ever
come back to this again.

JUSTICE WALLACE: Thers will be no
motion for rehearing on it.

CHAIRMAN BOULES: Ho further motions
for rehearing. Okay. 278, that's pretty much 278
as it was, wasn't it, Hadley?

PROFESEOR EDGAR: Yes, that's right.
We tried to move it over because actually Rule 279
was really doing two things and since we no longer
had a Rule 278, it seemed 0 me like it would be
nore propar to have two separate zulaﬁa But, ves,
this is basically Rule 2 «- this was taken
verbatim from Rule 279, sxcept as 1t was meodified
to talk sbout questions instead of lssues and

things 1like that.
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CHAIRMAN SOULES: The only -~ we've
got this Yelleow Cab case that I've got cited over
here that really changes what the rule says. It's
an ©0ld case and I don't know whether we ought to
deal with it oxr nots Let's see 1f I can £ind it.

PROFESSOR EDGAR: I don't reslly think
that Yellow Cab changed anything. The Court just
simply said that Yellow Cab -~ that since the
instruction had been -~ since an instruciion had
been submitted, then you could preserve your &rror
by simply objscting because this was considered an
incorrect instruction rather than no instruction,
and there are any numbexr of cases In which you
dealt with that problen from time to time.

PROFESSOR DORBANEO: it's an
impossible problem to deal with becauss you could
say it's ~- you could slvays visualize something
as being incomplete rather than wrong when the
problem is it doesn't say something that neseds to
be said in ocrder to get it right.

CHAIRMAN SOULES: Well, that's fine,
but ¥ellow Cab is not in the rule. Yellow Cab is
& case thet says how you preserve €rror. What's
now proposed as Rule 278 is the rule that says how

YOou preseyve error in the charge. But the rule
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doesn't touch on Yellow Cab, doesn't even touch on
the issue that's embraced in Yellow Cab and
shouldn’t. Because that's the one kind of error
in a charge that's preserved by following Yellow
é&b that you're not told anvthing sbout in the
rule.

PROFESSOR DORSANEO: What's that, an
incomplete instruction?

CHAIRMAN SOULES: That's right. An
erroneous instruction given, how do you prsserve
that error. ¥Yellow Cab says yvou do it by
cbjecting. The rule doesn't gay anvithing about
that.

MR. MCMAINS: Luk e?

PROFESSOR EDGAR: That's what the last
sentence says. That's what the last sentence
saysy, I think.

CHAIRMAN SOULES: It savs, "Failure to
submit a definition shall not be deemed a ground
for a reversal unless a substantiaslly correct
definition has been asked for by the party who
wanis to preserve that error.”

Okay, im Yellow Cab, the problem was that the
party who sought to preserve error in a charge did

not submit a substantially correct instruction,
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did not; they just objected. HNow, you can obisct
whenever the other side submits an issue ~~ an
issue that iz erroneous and you've preserved the
error in that isesue. But there is nothing that
telles you how LO preserve an error to an
instruction that's been submitted erroneocusly.

Now, that®s why Yellow Cab came up. They
said wailt & minutey thers's no way to preserve
error and instruction unless vou request that
instruction in substentially correct form. Read
the last sentence. And that's what the rule
says. But Yellow Cab savs, nos if the sxror is in
& given instruction, an instruction that went to
the jury, & party Ccan preserve that error by
objecting. Now, that's all in ¥Yellow Cab and it's
naever been in the rules.

MR, WALRKER:; I think that's correct.
¥ou ~« {f the Court attempts an instruction and
does it sryoneously, vou object pointing out
what’s wrongs., IE£ it totally omits an ingtruction.
vou reguest and tender i{t. |

CHAIRMAN SOULES: That's right. Now,
the last point and pgablmm‘that vou raised ig ~-

MR. MCMAINS: It's in the Rule 274.

CHAIRMAN SB8OULES: == covered in the
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last sentence of the rule. What?

MR, MCMAINS: It's inm Rule 274.

CHAIRMAN SOULES: Where?

MR, MCMAINS: Objections and
requests. It saye "Any complaint as to an
instruction, issue, definition or explanatory
instruction on account or any defects, omission og
fault shall be desemed specifically included in the
objection.”

I mean, you know, the rule specifically
authorizes you to object to & defect in an
instruction that is given where it was tendsred.
It's when they ~- the only place that you're
reguired to request is if there is an entire =« an
entire omission 0f the subject matter.

PROFESSOR DORBANEO: Which is really
what Yellow Cab is about. It's a&s plain &s that.

HR. MCHAINS:; If it's there, but there
ig =~~ an internal omission -~ it's a defect.

MR. WALRER: It's a defect and you
object.

MR, MCHMAINS: &nd that's the way the
law is provided.

PROFESSOR EDGAR: A1l Luke is saying

here 1s, that the rule does not clearly state ==
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I'm emphasizing the word %clearly® ~- state -~ the
mannsr in which you preserve error to what vou
perceive t0 be an inconmplete or grroneous
instruction or definition.

MRs MCMAINS: That's why I have a
gquestion about it.

PROFESSOR EDGAR: How, that’s all Luke
is saying. The law is c¢lear on what you have to
do but the rule, he says, does not clearly state
it

MR, MCMAINS: Luke, may I speak to the
rule in general?

CHAIRMAN SOULES:; Yes, sir, Rustye.

MR, MCHMAINS: 278

CHAIRMAN SOULES: Piease.

MR, MCHMAINS; As ~- and I'm not sure;
Judge Pope, if you have really looked at our new
appellate rule on preservation of complaints.
We've got a specific appellate rule, now, which
says that any complaint is sufficient if it
apprises the trial judge of what the action is
that you want him to take, without regard to what
the form of it is, which, ©f course, is basically
the Federal rule, which is in large measure

inconsistent with the notion of building in
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speclal predicates for conmplaints on appeal that
are here now.

And I'm not sure that if -~ whether or not we
should beg trying to, in sessence, be consistent
with what our appellate rule has done, and thsat is
that 4if you make known what your complaint is to
the triasl judge that there is something missing
here, whethey vou reguested it orx @bj&ét&d Lo it
shouvlidn'’t make any difference as £form over
substance as opposed to the nature of your
coemplaint. Now, if your complaint was obscured,
that's a different issue. You don't remember whatb
I'm talking asbout, Bill?

PROFESSOR DORSANEQO: Yes, I do.

MR, MCMAINGS: What is your =« do you
have & specific rule in the ==

PROFESSOR EDGAR: Why did you-all put
that rule in there for anyhow?

MR. MCHMAINS: Well, I cobjected to it
at the time.

PROPESSCR DORSANEQ: 1 agree with what
vou're sayings, Rusty, that that ought to be what
we would strive fory, but I wonder if here ~- our
rules on the objecting of the charge, the request

procedures are incredibly complex, they're very
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i detailed; they come from & diffsrent era, &
2 different method of thinking and they don't -- it
3 doesn’t make & great deal of sense that we do it
4 the way we do it But we could either £ix that
5 later or be stopped at this point in this process
6 of going through these rules permanghtly over this
7 weekend .
8 MR %Cmgins Ho, I'm net suggesting
9 that. Rule Séw% general rule which now says, "In
10 order to preserve & complaint for appelliate
11 raview, & party must be presented at the trial
12 court at the time they request objection or motion
13 stating the specific grounds for the ruling he
i4 | desired the Court to make if the specific grounds
15 were not apparent from the context. It is alsco
ié m@caﬁﬁafy for the complaining party to obtain a
i7 ruling upon the party reguesting the objection orx
18 motion. If the trial judge refuses to rule obn
19 objection, the Courit’s refusal to rule is
20 sufficient to preserxve the compiaint.Y It's net
21 necessary the formerly accepted rulings of the
22 trial courts
23 I just raised the question. It just looks to
24 me like our appellate rulss on preservation are
25 marketedly different than what we arve installings.
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MR, REASONER; I don't understand
that, Rustyve. I mean, it refers spescifically to
chiections, &t cetera.

MR, MCMAINS: It savye objections or
motions == it defines it in terms of, did you
clearly present it to the trial judge by motion ox
raquests,s It does not say that you've got to jump
through & particular hoop at & particular times
It just means that he has to undersitand what your
compiaint is. And those are passed is all I'm
saying.

(Off the racord discussion
(ensued.

CHAIRMAN SOULES: Well, I can sece 274
really tells vou how to object andg it talks about
daefective submissions and 278 is really -« both
those sentences gtart out, “Faiiug@ to submit a
guestion” or Yfailure to submit a definition ox
instruction,”™ so they do deal with different
topilcs.

FROPESEOR DORSBANWEO: But the point
that you were making is & good one. Failure is
one thing and defective 1s another except there

are & lot of -~ there are & nunmber of close
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cases. When something is mersly iﬁﬁ@mpl@t@g you
can say it’s not ~- that it's & fallure or it's a
defect and that'’s an eye of &hé beholdey kind of
thing.

PROFESSOR EDGAR: But the Couxrt has
traditionally treated those cases, though, as
defective as distinguished from omissions,

MR. LOW: You've attempted to do it.

PROFESSOR DORSBANEC: - That's the way
you teach it. I tesach it that the Court has sgid
that either way is okay.

PROFESSOR EDGAR; Well, do you have
the benefit of both worlds? 1'm saving the least
you do is adeqguate is the point I'm getting ats.

CHAIRMAN SOULES: Eilther way you
handle it, you've preserved that there ig sonme
instruction there.

PROFESSOR EDGAR: That's rights

CHAIRMAN BSOULES: Ok&y@ Well, I guess
we really deon't need to f£ix that then if maybe it
isn't broken.

PROFESEOR DORBANEC; I'vg got one
complaint about this thing.

CHAIRMAN SOULES:y Okay .

PROFESSOR DORSANEQ: Rule 278,
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formally 279%. I don't like and I think this was
== I thought this was voted on besfore., 1 thought
Lefty raised this one time before. But I don't
like the word "controlling.® It makes me think
about ~~ within the first line, "The Court shall
submit the controlling questions.®

CH%IRMAW SQULES: That's got & iot of
law == case law on it.

PROFESSOR DORBANEO; Y¥ss. And all of
it ought t¢ be -~- it doeg have a lot of law on it
but I'm not sure it's very helpful law in light of
bread form gquestions, because controlling
gquestions are construed to be of the right -~ it
has to do with size, vou knows It had to do with
breadth or narrowness, I think, didn'*t it?

CHIEF JUSTICE POPE: That's rights
Controlling is what the whole fuss is about.

MR, MCHMAINS: &s & matter of fact,
later on down here we've also got this stuff sbout
variocus phases and different shades in the middle
of that rule.

CHAIRMAN SOULESB:; What specifically is
troubling about the word Ycontrolling®?

PROFESSOR DORSANEQC: All the history

that sayvs that a controlling issue -- if the
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controlling issue is not negligences the
controlliing issue is brake, speed or loockout. I
think, in fact, when these rules were amended in
1973 ~- and Judge Pope would be batiter to talk
gbout this than I am ~- but this contrelling thing
~= $his created this Scott problem in part, talked
about controlling, vou know, controliing issue
that this part o©f the ruls -= this was & change
when 277 was anendsed. I think controlling as a
modifier is8 a troublemakex.

MR. MORRIS: It is & troublemakar.

MR, MCMAINS: Why can't we just say
that the Court shall submit jury questions in the
form provided by Rule 2777

PROFESSOR EDGAR: Well, we sre talking
~= we& have already stated that we shall suvbmit
broad form questions to the extent feaesible, thus
recognizing that there might be situations in
which it 18 not feesible to submit broad form
questions.

MR, MCHMAINS: That's not what we did.

PROFESBOR DORBANEOD: He, they're all
broad form to the extent feasible.

PROFESSOR EDGAR: Well, but some might

bg less broad than others. Let's put it that
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waye. But once vou do that, though, then you might
arguably have to deal with an issue in the context
0f whether it's raised by the pleading in the
avidence, which causes you to look at it & little
morse navrowly than yvou might othsrwise look at
ite

PROFESSOR DORSANEO: But I'¢ leavs
"raised by the pleadings in the svidence® in there
and just take out the word Ycontrolling.® If for
no other resson, it is thet I'm not sure what it
means. &nd it can only create mischief when vou
look at the ¢ld precedent.

PROFESSCOR EDGAR; I'm just directiing
-= Rusty saild he vanted to¢ put & psriod after Rule
277

CHAIRMAN BSOULES: Hos DO

MRs MOMAINS: Mo .

PROFESBOR EDGARs I thought that's
what somsgbody said. |

CHAIRMANW BOULES: NG o

MR. MCHAINS: No. I said *shall
subwmit the jury questions in the form provided by
Rule 277.7

PROFESS0R EDGAR:; And then when you

stopped, I thought you meant Lo put & pericod
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thare.

MR. MCHMAINS: HNo, I just went on.

PROFESSOR EDGAR: ALl right, I'm
SOLLY s

MR. MCHMAINS: I just took out the word
"controlling® but I put in jury gquestions. It
didn't have to be there.

MR. MORRIS: Let's just delete
"eontrollings® period. We haven't been calling
the jury questions back over here in 277, just
called guestions.

PROPESSOR EDGAR: Why don't you just
savy "ghall submit the guestions to the Jjury®?

MR, LOW:; Who else d¢o you submit it
Lo?

PROFESBSOR EDGAR: Well, but ==

MR, LOW:; Why do you have to say
Faury®?

CHAIRMAN SOULES; I think that we use
guastions several times in the ﬁmm@diately
preceding rule without sayving “cantzglling” ¢ 4
"qury® or any modifisr. See, look ab the page
that faces this, we talk about "shall submit a
gquegstion or guestions.”

PROFPESSOR EDGAR: Well, but that was &
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different purpese for the rule. This is how ==
this is dealing with something else.

CHAIRMAN BCULES: Oh, which guestions
do you aske.

MR. MCMAINS: Right.

CHAIRMAN SOULES: That's why it's
therae. Controlling gquestions meaning the
guestions that are ralilsed «-- What about this:

"The Court shall submit the questions which are
raised by the written pleadings in the evidence in
the form provided by Rulg 277." That's what we're
savings, That's what's controlling, the guasiions
that are raised by ths pleadings in evidence in
broad form.

MR. LOW: That's the way it refers
back to it.

MR, MCHAINS: I don't have any problem
with that.

PROFESSOR EDCAR: I don't either, I
don't have & problem with that.

CHAIRMAN SOULES: "The Court shall
submit the questions,” and then go down to "which
are ralsed by the written pleadings and the
evidence.”®

MR, REASONER: ¥You can just lesve it
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in the form it is, Lukey, then you won't have to
change all that.

JUSTICE WALLACE: Just strike
"controlling.”

HMR. REASONER; Just strike
“controlling.”

PROFESSOR EDGAR: Yes, just strike
"eontrolling.® You don't need that,

CHAIRMAN SOULES: Okay.

MR. WALKER: What's wrong with
Ycontrolling®? 1Is that an evil word?

PROFESSOR DORSANEO: Tes.

PROFESSOR EDGARy It's a concept
that's really no longeyr relevant.

MR, WALKER: We submit the issues
that of stock controlling -« is that what we're
doing?

CHIEF JUSTICE POPE: No. If you'll
look at this rule, this rule has not besen changed
since the statute that was adopted in toto in
1%41. 1In other words, this statute goes back ~-
this rule goss back 70 years, and back then
controlling issues under the subtle law had

distinctly and separately.

MR, SPARKS (SAN ANGELO): With that in
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mind, I'1l move that we delate the word

*controlling.”

BR., MORRIS: I second it.

CHIEP JUSTICE POPE: By precedent.

CHAIRMAN SOULES: It's besn moved and
seconded. Any further discussion? Those in favor
#I.¥ Opposed?

MR, SPARKS (SAN ANGELO)s: ¥ou

convinced me, Judge.

CHAIRMAN SQULES: The word
“econtrolling® will be deleted in the first line,

and other than that, are we ready to -- and the

word “explanatory® in the last line and the word

"gxplanatory® in the second line on the next

pages Other than that, are we ready to act on the

committes's recommendation?

PROFESSOR EDGAR: No. Wait a minute.
CHAIRMAN SOULES: Okay.

PROFESSOR EDGAR: What are we going to

do now in the middle of the page, here on page 4.

about various phases or different shades of the
same question? New, Rusty has raised the point

that that may no longer be necessary. My only

concern == and Rusty might be right. My only

concern is that by eliminating it, could an
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argument be made until it got to the Supreme Court
to the contrary that it's now permitted since you
gsald you can't -~ that it's no longer prohibited.

CHAIRMAN SOULEB: Does it hurt
anything to leave it in?

PROFESESOR EDGAR: I don't think iz
dogs. I don't think if we leave it in, it's not
going teo hurt anyvthing, and I'm concerned that if
we take it out, it might create some UNNECESSAYY
appellate tima.

PROFESSOR DORSANEO: But it is
interesting and it says various phases not only in
the same guestion but definition or instruction
and that's curious cn ite face because we do have
= W& G0 have variocus phases of the same
instruction and it's just in there now anyway.
It's & troublesome SentencCe ANYWEY s

PROFESSOR EDGAR: That's the way the
rule read.

PROFESSOR DORSANEO: Ohy I know, but I
never noticed that 4t desalt with anything other
than guestions befores

| MR, REABONER: Wait & minute. Hadley,
it looks like t0o me the rule refers ~- 4{f I'm

reading the right place, it savs, "Failure to
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submit othery and various phases oy different
shades of the same issue.” It seems t0 me when
vou add definitions and instructions,; vou've
really complicated it and raised a ground for
argument.

PROFESBOR EDGAR: This is =« I didn‘'t
change thise. This is what's now in Rule 279%.

MR. REASONER: Wesll, mayvbe vou could
£ind it because where I'm i@&ding it savs to
submit other and various phases or different
shades of the same issue. It dossn’t say anvithing
about definitions.

MR, MCHMAINS: Is that in Rule 2797

MR, REASONER: Yes, if I'm reading the
right one.

MR, MCMAINS: Okay. That's what I
thought. I didn't think that was in there.
That's why I wasg =~

MR. REASONER: Bscause I'm not really
sure I know what & shade or a phase of an
instrucition is.

CHIEBP JUSTICE POPE; Weall, that was
Judge Alexander’s sffort to reduce the number of
issuas.

MR, REASBQONER:g Well, lssues I can
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understand. 1 don't say I understand it, Judge,
at least I understand the history of it.

PROFESSOR EDGAR: I stand corrected.

I thought that -~ I intended simply to retvpe that
provision out of Rule 27%. And it's not there now
80 it certalinly doesn’t nesd to be included,

PROFESSOR DORSANEOy S0 what words
would come out? What words disappesr?

PROFESSOR EDGAR: *Various phases ox
shades 0f the same question shall not be
submitted;" you just ==

MR. REASBONER: I really wondexr 1f it
wouldn't be more -~ at least cleaner,
intellectually, just to take the whole thing out.
Are you really worried that people are going to
submit shades and phases of broad form questions?

MR. SPARKS (SAN ANGELO): Or give four
different instructions.,

PROFESSOR EDGAR: All I'm saving
Harrye, 18 that conceptually I have absolutely no
problem in removing it. I'm just wondering if an
argument could be made by 1lts deletion that
various phases oy different shades o0f the sane
gquestion can be submitted.

MR. REASONER: Well, vou know o
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PROFEESOR EDGAR: And somebody is
going to make that srgument.

MR. REASONER: That seems to me 2 lot
less -~ it seems to me we're talking sbout a
pretty narrow rahge of probability anyway. That
gseems to me a lot less troubling than some Jjudge
would be silly enough to do that than to think
that vou would get up on appeal and people would
be arguing well, look, vou know, broad form
gquestion one is & shade and phase of guestion
three. You know, it gee¢ns to me it would be
better just to eliminate the wheole thing.

CHAIRMAN SOULES: That does somswhat
make sense because broad form -=

PROFESSOR EDGAR; Conceptually, you're
right.

CEAIRMAN SOULES: Broad form issues
are more likely to have mninor overlaps.

MR, REASONER: it seems to me they
might well.

PROFEBSBSOR EDGAR: Right amé it’s that
kind of thing I'm trying to eiminate.

CHAIRHMAN SOULES: Harry:, i858 it youx
metion teo delete that sentence?

MR. REASBONER; Yes, I would just
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delete the whole thing.

CHAIRMAN SOULES: Is there & second to
dolete? Rusty, were you =—--

MR, MCMAINS: Second.

CHAIRMAN SOQULES: You second it. Any
further dis¢ussion? Thosgse in favor show hands.

PROFESSOR EDCGAR: Well, I'm worried
now, because by adding that when it didn't belong
there -- let's all read this very carefully teo
make sure there isn't something else that doesn’t
beglong there.

CHAIRMAN SOULES:; Opposed? HNine to
One .

MR, MCMAINS: Wailt a minute. Why is
-= what about instructions?

CHAIRMAN SOULES: With the deletion of
that sentence and the deletion of the word
Ycontrolling® in the first line, "explanatoxry® in
the last line of page 149 and the word
Yexplanatory® in the second line, page 150 -~ and,
Bill, you have one more?

PROFESSOR DORSANEQO:; Yes. These words
up here at the beginning -~ h@pé I'm going to
get this out of my mouth straight. But in the

first sentence it savs, "The Court shall submit.®
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et cetera, and then going down further, "a& party
shall not be entitled to an affirmative submission
of any guestion on that party's behalf where the
same is raised only 5y & general denial and not by
an affirmative written pleading by that party.”

Correct me if I'm wrong, Hadley. Wasn't that
put in there in order t0 require somebody to plesad
inferential rebutital?

MR. MCMAINE: NG

PROPESSOR DORSANEOD: Ho? Am I in the
wrong place?

CHAIRMAN SOULES;: It's just
affirmative defensgs.

PROFESSOR EDGAR: If you don’t plead
ity you can't get any evidence on it and you walve
its You waive yvour right to get a submission on
ite

MR, MCMAINS: You have nsever gotten an
issue under 27% without an @ffixmétiv& defense.
You'lye not supposed to haves, it's besen in thece
from the beginninge.

PROFESSOR DORSANEOy It has == I'm not
going to argue about what it's in there for. But
I wonder whether we should speak about affirmative

submission, and I'm troubled by the word
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Paffirmative,® and I'm also troubled by the word
"guestion.”®

MR, MCHMAIHNS: Ch, okay.

PROFPESSOR NORSANEO: I mean, 1if this
rule savs that Lif you don't plead it, vou can'tg
have something in the charge about it o=

MR. MCMAINS: 272 deals with -~ 279,
historically, and I think in it's current word, it
deals with issues.

PROFESSOR DORSANEOQOy But this part of
it deals with -~ inmposes & pleading reguirement.
it says you can't have -- it's == I'm sure it has
to do with matters that would othervise be raised
by a general denial.

MR, MCHMAINS: No»

CHAIRMAN SOULES; Thesse are Rulg 84
defenses and other affirmative defenses.

PROFESSOR DORBANEO: I think you'reg ==
I think you're wrong, historically. "A party
shall not be entitled to an affirmative submission
of any question on that party's behalf where the
same is raissed only by a general denial.” Okay.
What guestions are raised only by & general
denial? Think abwout that. Inferential rebuttal

defenses are ralsed by & general denial; they
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BEE -

MR, MCMAINS: Except that you could
also =« if @& party pleads contributory negligence,
you are not required to plead contrib in orxder to
submit esvidence on it. If he pleads I'm not
contributory negligent, vyou're entitled to raise
contributory negligence but you aren't entitled to
an issus on it

CHAIRMAN SOULES: If you haven't pled.,

PROFESSOR DORSANEC: But leave the
affirmative defenses out of it. That's not the
part I'm talking about. What this seems to have
been put in here for is to require somsbody to
plead an inferential rebuttal matter, Iif you like,
in order to get inferential rebuttal information
in the charge in the place where that information
used to go. Issues.

CHIEF JUSTICE POPE: Yes. But, Bill,
that was back when inferential rebuttal issues
were affirmative defenses. They are ho more.

MR, BPARKS (SAN ANGELO):; There are no
issues for instructions.

CHIEF JUSTICE POPE:s They're furious.

MR, MCMAINS: Judge, I think, however,

his peoint is that, at least according to the most

512~474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
il
12
13
14
15
16
17
18

19

20

21

22
23
24

25

229
recent rules of 1986, we ain't ever amended Rule
279,

PROFESSOR DORSANEO: It's part ¢f the
same ~-~ I'm trying to say in my awkward wayys
Judge, that that language is also part of the same
0ld problem that's tied up with the separately and
distinctly and inferential rebuttsl defenses and
that needs -~ that needs to have something done to
ite Now, I would think that it would make sense
to preserve this concept that you're not entitled
to have something -~ something in the charge
that's not pled.

CHAIRMAN SBOULES: But that's said in
the £first gentence.

PROFESSOR DORSANEQ: So, let's take
cut thisg last part.

CHAIRMAN SOULES: VYou've got to raise
it-by written pleadings and evidence, and wve
probably don't need that.

MR. SPARKS (SAN ANGELO): Ive got a
guestion aloeng thaty, too, where it S8YE
"affirmative submission of any gquestions.® What
about instructions, you khow ==

MR, MCHMAINS: That's what he's talking

about.
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MR. SPARKS (SAN ANGELO): Sole
approzximate cause, unavoidable accident and you
just go down.

PROFESSOR DORSANEO: That's sxactly
what I'm talking sbout, Sam, in wy OWR wWay.

MR. MCHAINS: He's saying it has to be
pled.

MR, SPARKE (S5AN ANGELO): But, you
see, vou're d@aliﬁg with a ¢classroom and I'm
dealing with reslity. If they don't plead it
then we get it.

MR, LOW: But if Rusty's point is
correct and 1f it's raised by the pleadings, the
other party raises it in their pleadings and you
don't raise 1t and he says you're not entitled to
& subnission, that would be raised for their
pleadings.

PROFESSOR DORSANEO: He's correct but
I don't think what he's saving is helpful to the
point I'm trying to make,

MR, LOW: Well, what I'm saying is
that 1f be is corxrect,; then -~ then, 1f you take
that out, then, this would be something that they
would be entitled to a submission on, contrib.

That is raised by your own plesadings not just the
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pleadings as one raised by your own pleadings.

PROFPESSOR EDGAR: I don't understand
your problem, Bill. I really don't.

MR. REASONER: I'm glad you said that,
Hadley

PROFESSOR EDGAR: It says, "A& party
shall not be entitled teo an affirmative submission
of any question on that party’'s behalf.® Now, we
know that that's talking, then, at least in the
context that veou're now discussing it, as an
afficrmative defense because an inferential
rebuttal is not submitted as & questione.

PROFESSOR DORSANEQD: But it used to
bg ==

PROFESSOR EDGAR:s We're talking about
todays. Let's look at this rule toeday. Nowy, we're
talking only about affirmative defenses under this
rule, right? An affirmative defense of any
guestion on that party’'s behalf wvhere the same is
raised only by & general denial and not by &n
affirmative written pleading by th@&vpmx@yw That
means 1f the party does not plead an affirmative
defense, he dogsn't get an issue on it or a
guestion on it. That'®s all it means.

MR, LOW: That's right.
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MR, SPARKS (SAN ANGELO): Edgar?

PROFESS0OR DORSANEQ: Then vwe need to
take out "where the same is raised only by a
gensaral denial.”

MR. SPARKS (5AN ANGELO): Can we
gxtend that one more pointy then?

PROFESSOR EDGAR; Well, let's just ==

MR, SPARKS (SAN ANGELO): I'm talking
about the same thing. You've got a guy that comes
in and wants to defend with sole approximate cause
but he never pleads it. He's not going o get an
instruction on it unless he pleads it. I'm
gxtending the word “guestion® to include
guestions, instructions, you understand?

PROFESSOR EDGAR: Ch, I know exactly
what you want but that's not what -~ Bill is
talking about something else right now. And we
were trying to deal with that first.

CHIEF JUSTICE POPE: Wait & minute.

PROPESSOR DORBANEOD: I'm trying to
talk about that right now.

CHAIRMAN SOULES: Justice Pope.
Justice Pope has the f£loor.

CHIEF JUSTICE POPE: Nowy, you have a

defendant who does not plead unavoidable
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accident. He's not entitled to an instruction
when he gets down to the instructions.

PROFESSOR EDGAR: The rules don't pro
se that, Judge.

MR, MCHMAINS: That's not trues

CHIEF JUSTICE POFPE; Well, I'm talking
about what I think this rule is tryving to say.

MR, MCMAINS: Yes. I think that's
what its purpose was, initially, because it was
passed at a tine when we did not have the amended
Rul& 277, when you still had inferential rebuttal
igssues which is why you have a line of cases in
the 50s that have been relied upon variocusly by
courts recently which say you've got to plead
inferential rebuttal matters to get instruction on
thenm. And then vou've got some cases which say
you don't have te plead them. And the cases that
say you don't have to plesd them are probably
right under the existing rules begcause the only
thing vou had to plead was something you wantad an
issue 0f ==

PROFESSOR EDGAR:; That's under Rule
279,

MR. MCMAINS: -~ not something you

have an instruction on.

512-474-5427 SUPREME COQURT REPORTERS CHAVELA BATES




10
131
12
i3
14
15
16
17
18
139

20

22
23
24

25

234

PROFEBSOR EDGAR; You see the very
first part of current Rule 279 says, that only
issues have to be supported by pleadings. It
doesn’t say instructions have to be supported by
pleadings.s And, therefore:s I've argued since 1873
that there is nothing in the rules that regquires
that an instruction be supported by pleading.

Now, that gets back to the question with
which Sam =-=- that San Angelo Sam's concerned
about. ﬁé says we ought to make it clear that an
inferential rebuttal must also be pleaded to
support an instructione.

MR. SPARKS (SAN ANGELO): I neveyr said
that,

PROFESSOR EDGAR: I thought that's ==

MR. SPARKS (SAW ANGELO) I'm saying
if ~= you take & worker's comp case, they h@ﬁ@ got
to plead sole cause before they g@t an instruction
on sole cause.

PROFESSOR EDGAR: Well, I'm not suzre
they == I'm not sure that's right, Sam. I'm not
sure that's vight.

MR. MCMAINS: There are courts %haﬁ
say that, but there are courts that say otherwise.

PROFESS0OR EDGAR:y ¥Yeg, I'm not suge o=
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HR., SPARKS (SAN ANGELO}: We're not

talking about negligence. I'm talking about a

helps vou know what vour case is aboput and, in

fact, if they plead scle cause, I get to Lile &

talking about.

PROFESSOR EDGAR: All I'm saying is
vou want the party to be required to plead the
infearentisal rebuttal matter in order to get an
instruction on it. That's what you want. The

rules do not provide for that, and you're

different -~ somewhat of a different issue.
MR, MCHMAINSB: Well, except I think
that Bill's comment ==
PROFESSOR DORSANEO: It's the same

issue, That's the thing.

saving is that you used not to gét inferential
rebuttal defenses Lif you hadn't pi@d‘ﬁh@m@
PROPESBEOR EDGAR: That's right, but
that is no lenger true.
MR, MCHMAINS: And the reason you

didn't get them was because o0f this rule which
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savs yvou don’t get them without a written
pleading .

PROFESSOR DORSANEQO: And that language
“= and it was put in there £or that purpose to
solve this problem that Sam is talking about.

MR. MCHAINS: It doesn't make any
sense any otheyr way because it doesn't refer
specifically to & general denial.

MR, LOW: But it is intended broader
than that, I think, Rustyve. I think it was really
intended broader than that. He raised the pointy
but I think what his guestion i{s, we've already
taken care of and unless we want €0 go to thse step
that Sam is talking about, then the rule stayvs as
PrOper.

MR. MCMAINS: But I'm not sure that --
I mean, right now we do have &8 conflict in cases
in the Courts of Appeal as to whether or not
inferential rebuttal defenses must be pled in
order Lo support a submission. There are cases
going both ways on different inferential rebuttal
defenses such as sole cause, acts of God,
un&veid@bl@ accidents, sudden energencies ==
instrxuction. And whether you get that instruction

in some courte depends on whether yvou pled it or

512~474~5427 SUPREME CCOURT REPORTERS CHAVELA BATES




10

1l

i2

13

14

15

16

17

i8

19

20

21

22
23
24

25

237
not, and in other courts, it deoesn’t. And I'm not
sure that we shouldn’t deal with that since we
deal with it fairly simply with a swift pen.

CHAIRMAN BOULES: Let me see hera.

PROFESSOR EDGAR; We really just can't
insert the words "inferential resbuttal®™ here
begcause sometimes there are instructions of an
inferential rebuttal nature which might want to be
submitted by the plaintiff.

MR WELLSg Well, doesn’t this apply
only to submission of questions? It doesn't talk
about instructions.

PROFPESSOR EDGAR:; Well, I say we would
have to simply include an affirmative submissieon
of any guestion -- we could say, “or an
inferential rebuttal on that partv's behalf.”

CHAIRMAY SOULES: What about thig «-

MR. SPARKS (SAN ANGELO): Could you
say "any matter® instead of "questions®?

MR. MCHMAINS:y In fact, we uss
inferential rebuttal matters in the sarlier
rules.

CHAIRMAN SOULES: The case law says
what has to be raised by pleadings in order to get

instructiong and issues. What about ~- and I
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realize that sometimes when the plaintiff’s
pleadings entitle him to issues because of other
law that enasbles & jury to reach a vexdict, the
gdefendant's entitled to an instruction,; or a
definition, because it makes the guestion that's

being submitted by the plaintiff clear. 1t does

‘help the jury answer 1t accurately one way or the

others

5¢ the defsndant may not have to plead to get

an instruction in sone Cases. On the othey handg

he may have to plead to get an instruction in
other casess The plaintiffs own pleadings nmay
raise evervthing that’s needed by way of pleadings
in order for the defendant to get certain kinds of
instructions.

Now, that's preobably & very confused
statement, but in trving to explain it, if we put
here, "The Court shall submit the guestions and
instructions in the form provided by Rule 277 that
areé raised by the written pleadings in the
evidence,” and just take out that sentence down
the line then whatever guestions and instructions
are ralsed by the pleadings in the evidence you
gets You may or may not have to plead to get

them. You may or may nots
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PROFPESSOR DORSANEQ: Buperbg

gxcellent: that does it. A&And then take out this

other crap. "The hearings shall change the buzden

of proof from what it would have been under a
general denial.”

CHAIRMAN SOULES: Would that work?

PROFESSOR EDGAR: What are you
suggesting now?

CHAIRMAN SCQULES: Okays. What I'm
suggest is this, and I'11 go through the whole
thing down to about where we are: "The Court
shall submit the guestions and instructions =«

MR, MCHAINS: You need to put
degfinitiong in there., LOCG.

CHAIRMAN B0ULES: Exceapt in
definitions, deo they really key to evidence or
pleadings?

MR. MCMAINS: I711 give you an

example, what is sole cause. It's inserted in the

definition of spproximate causes, Now, is that an

instruction or definition?
CHAIRMAN SOULES: I don't think vou

have to railse definitions by evidencs or

pleadings. That's why I omitted that in my

thinking. Do you?
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MR. MCMAINB: I can produce Lo you the
cases in soleg cause. Conp case are all very
clear. Sole cause has got to be pled.

CHAIRMAN BSOULES: Okay. "The Court
gshall suvbmit the guestions, instructions and
definitions® -~

PROFPESSOR DORSBANEC:; Whenever we say
"definitions® and "imstructions," we have to treat
it together as one thing because it is one things
instructions and definitions.

CHAIRMAN SBOULES: "The Court shall
submit the guestions, instructions and definitions
in the form provided by Rule 277 which are raised
by the written pleadings in the evidence.”

MR. REASONER: Well, wait & ninute.
Now, does 277 provide the forms for "instructions
and definitiong®?

PROFPESSOR DORSANEQD: Proper. Propsr
form.

CHAIRMAN SOULES: And I don't know
whether we need this trsspass to %xy_ﬁi%l@a
statutory petition and that sort of thing. I
haven't done many ©of thos¢. It scems to me like
we would stop right there st the word "evidence”

and strike ==
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CHIEF JUSTICE POPE: Well, wait s
minute, What are you going to do about that?
You're not going to take those out, I hopes

PROFEBSOR EDGAR: Moo

CHIEF JUSTICE POPE: Because trespass
to try title is & pure statutory form and ths
issue ig, d¢ you £ind the defendant guilty or not
guilty.

MR, MCMAINS: Yes, but ==

CHAIRMAN SOULES: But isn't that «-

MR, MCHMAINS: But, Judgs, isn't that
determined because that's detexmined by the
written pleadings under the rules?

CHAIRMAN SOULES: He submits the
guestion reised by the written pleadings and the
gvidence. The question is guilty or not guilty.

MR. MCHMAINS: That is governed by ths
rules which tell vou whaet the pleadings give you
and what the verdict form ig.

CHAIRMAN SOULES: &nd I guess that'’s &
broad question iIf you really want to know.

CHIEF JUSTICE POPE: I know but it¢
goes on, "shall not be entitled to an affirmative
submission ¢f any guestion on that party's behalf

where the same is raised only by a general denial®
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and not by an affirmative =«

CHAIRMAN SOULES: Wow, that's what
we'lre trying to get worked outs

MR. MCMAINS: Why don’t we say "of any
matter on that party's behalf unless it is raised
by an affirmative pleading®?

CHAIRMAN BOULES: What if it dossn't
have to be ralised by -- the reason I went up to
the first line was that I was working on that one
a8 vou were. Maybe I'm entitled to submit some
matters that I haven't pled, particularly whensever
you talk about broad form issues with explanatory
instructions or with instructions.

MR, REASONER: You know, Rusty, I'm
really afraid vou'yre going to undermine notice
pleadings if vou have t0 say that your pleadings
have to be so detalled that yeou could show whare
you ask for a particular imﬁtgumtgmﬁ@

MR, LOW: That's what I'm afraid of,
that people are yoing to go to @hat and say., well,
he hesn't really pled that he wants that
instruction. That bothers we. I know that sounds
kind of trite bug --

MR. REASONER: WMo, I think you've got

it right.
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MR. LOW: 7The pleadings generally bhave
gone to the guestion of the lssues that will be
raiced and then the in@txmcai@ms ané so forth and
then tying in with the issues, generally.

CHAIRMAN SOULES: The problem is,
though, that now we're submitting issuves and
instructions and yvou're not even -~ 1f we follow
e i£ I £ollow through with your line of thinking.
I could just not plead something and say, well, I
don't have to, it's an instruction, it's not an
issuwe. I want it in an instruction. It's a
defense; it's an affirmative defense but I didn'ti
have to plead 1t in order to get an issue on it

MR. LOW: No. I'm net saying that you
wouldn't f£ollow traditional ~- certain things that
traditionally vwerse an issue nNoOW are anh
instyruction, I realize. And vou may have to plaad
them. I'm not trying to change that. I'm merely
saving that I don't want somebody t0 expand the
other way and say, well, before you can get an
instruction that such and such, that you have to
plead == I want that instruction is what I'm
saving. I can't think of all of the different
instructions that would be given in many different

types of cases. We again tend to think of tort
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and negligence, and I can't think of 1t there but
I*m sure already other types ©0f cases that that
can be a problem.

CHAIRMAYN SOULES: Chief Justice Pops
was about t¢ point out something, I think. We
were talking asbout trespass to try titles

CHIEP JUESTICE POPE: No, g0 ony pass
Mne s

CHAIRMAN SOULES: Hoy, I don't want
tos, I want to get your input on this.

MR. REASOHER: Well, while Chaief
Justice Pope is looking, vou know, it scems €0 me
what vou've reslly get there if you take the first
sentence and say "the Court shall submit.,” as you
have it, "the guestions, instructions and
definitions in the form which are raised by the
written pleadings in svidence.”

It seems to me that takes carse ¢f the geneval
problem but then you still need to say & party
shall not be entitled to affirmative submission of
any guestion on that party's behalf wh&x@ the sane
is not raised by &n affirmative written pleading
by that party." But then once a party has
justified the submission o0f & guestion, then the

appropriate instructions and definitions folliow.

512-474~5427 SUPREME COURT REPORTERS CHAVELA BATES




B3

i0
1l

12

14
i5
il¢
17
18
19

20

22
23
24

25

245
¥You've got to justify the guestion and then the
Court can decide what instructions and definitions
are appropriaste to o with hisg justification of
submission of the question.

CHAIRMAN SOULES: That makes sense.

PROFESSOR DORSANEO; This is so0o hard.

CHAIRMAN SOULES: Doesn't that make
sense, Rusity?

PROFESSOR DORSANEOs I like your
suggestions.

CHAIRMAN SOQULES: Well, but Harry is
coming back with ==~

MR, REASONER: But you're going ==

CHAIRMAN SOULES: -~ if you're going
t0o have a questions, you've got to have an
affirmative defense.

MR. REASONER:; I mean, don’t want you
Lo want to point out =-- I mean, yQu want to put
somcbody on notice =«

MR, MCMAINS: Your affirmative
defensas could now be included even gmd@g the
Supreme Court's authority and the false arrest
cases, where you've got a justification.

CHAIRMAN SOULES: That's rights

PROFESSOR EDGAR: Unless justification
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is an inferential rebuttal.

MR, MCMAINS: Well, I mean there are a
lot of defenses ~« affirmative defenses that could
be submitted by instruction.

MR. LOW: What worries mg ig ==

MR, MCHMAINS: I guarantee that they
can't be under our rules now.

CHAIRMAN SOULES: No doubt about it

MR, MCMAINSy That's the whele point.

CHAIRHAKN SCULES: No doubt about it
Chief Justice Pope.

CHIEF JUSTICE PCOPE: The reason that I
think we need to keep in that exception about
brespass t0 try title, statutoyry, petition;
proceedings and others is, we've all forgotten how
to try & ﬁz&apaas to try a title case but they are
difficuvit. And the answer in a trespass to Lry
title case is not guilitys

Nowy that puts the plaintiff -~ you don't
have to -- you could s8it back there and just walt
for him to put in his chain ©of title, and finally
he comes down ¢ put in a document and he says, I
object to that, Youy Honor; begcause the deed is
forged, or there is not & connection between John

Dog and his successor in interast.
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But that's the way yvou try trespass. You
have this chain of title and the plaintiff starts
putting in his documents and £inelly you come Lo
the thing that the defendant breaks that chain of
title. You don’t have to plead that. HNow,
gvervthing else you've got o plead. But when vou
plead not guilty, that puts in issue every defense
gxcept limitations that & defendant wants to
assert apd vou don't have to plead it; it is
hiding., S0, I think we've got t0 preserve thoss.
They're statutory and should be in there as
exceptions.
PROFESSOR DORSANEO: My Chairman?
CHAIRMAYW SOULES: Yes; sir, Bill.
PROPEBSOR DORSANED: Stepping back
away from this page &nd looking at it and trying
to figure out what ~~ why weé're preserving any
particular part ©of this, you hava‘d&ciéaé to take
the word "controlling® out so it says "The Court
shall submit the questions in the form provided by
Rule 277" I already know that. Then it says,
"which then® -« some nevw information, "which are
raised by the writter plesadings in the sevidence®
~= g0 and all the rest ©f this is just kind of

gxtra stwLf.
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So the one little thought here in the first
rart ¢f this parvagraph -~ and that is that the
gquestions that are submlitited in c@mpli&nc@ with
the last rule are meant to be raised by the
written pleadings and the svidence in soms
fashions Until we get down here to the words,
*Failure to submit a guestion,® in this end part.
there is no new thought that I £ind ¢f any value
stated. &And I agree with what Judge Pope sald but
it’s stated as an =sxception ~~ stated as an
gxception.

What I'nm trying to say is, L wonder why we
even need to say any of this stuff here at the
beginning. I mean, wouldn't something be
cbjectionable if it was not raised by the evidsnce
in the objection part? Wouldn®t it be
objectionable if it was not raised by the
pleadings at least 1f theve was a wide variance
under Rule 274 and the other -~ what 1s going on
here in the beginning ¢f this paragraph that's of
any real value that doegsn't cause us mors trouble
than it will be worth?

PROFESSOR EDGAR: Bill, to respond to
th@ﬁg I can assure vou that if we eliminated,

we're golng t0 cause nine times as much problems
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as i1f we leave it in.

MR, REASONER; In Rule 274 it dogsn’t
say enything about it being raised by the written
pleadings and the evidence. It's got to say it
somegwhere.

CHAIRMAN SCULES: This is whexe it's
said.

PROFESSOR EDGAR: You leave this out
and vou'yre going to have mozre confusion by not
only the bench but also the bar.

PROFESSOR DORSANEO: But the only =~~-
but then to come back to 1ty the only real thought
that’s here is the matters in the charge are meant
to be raised by the pleadings in the evidence.,

PROFESSOR EDGAR: That's right.

That's right. That'’s & central thought.

PROFESSOR DORSANED; &And what it used
to say is the mattexrs in the chaxga ware allocated
to lssues -~ are to be raised by the written
pleadings in the evidence and those were component
slements of grounds for recovery or defense plus
inferential rebuttal in the type of time this was
written.

MR. LOW: What about maybe a casg == 1

can't think of some -~ but there might be some
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Lind ¢of statutory case¢ that says you're entitled
to & particular instruction. I den't know. ¥You
know ==

CEBIEF JUSTICE POPE: HMalpractics. The
statutes ==~

MR. LOW3 -= without even pleading
ity And what I'm get to is I'm just afraild when
we talk about instructions., there are instructions
ount there in left £ield and right field that I
don't know about and we're going to get in &
position where the courts are going to sav, well.
yvou didn't plead that where you might be entitled
to without pleading. We're not trying to changs
the laws. I think Rusty had a suggestion &@zii@x@

MR. MCMAINS: I would be content in
terms of solving the problem that I think the rule
was intended to solve, &8 Bill has pointed out,
historically, if we just put in ths imf&x%mti&l
rebuttal matters ~- or Inferentiasl rsbuittal
instructionsg had to be supported by the written
pleadings and evidence.

CHIFF JUSTICE PQOPE: Question.

CHAIRMAW SOULES: Chief Justice Pope.

CHIEF JUSTICE POPE: I wish we could

bury thet phrase once and forever. It has a
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1 decent death. Let's -~ once we write into our

2 rule that it's got dignity, why, it's going to get

3 right back &8 an issue.

4 MR, JONES: Amen.

5 MR, LOWs But, Judge, there are

& inferential rebuttal instructions. We can't

7 ignore its If we want to write it out, we can do

8 it

9 MR. REASONER: Let me say I think
10 Judge Pope is right. I mean: when you say
11 inferential rebuttel guestions shall not be
12 submitted in the charge,; I think that's reasonably
13 clear in any kind of case. The problem is once
14 you get bevond cases that arve fairly patterned, I
15 don't know what inferential rebuttal issues are in
16 security litigation or antitrust litigation. And,
17 you know, we don't have a problem &8 long &s we
18 leave it L0 questions,; but once you start talking
19 about inferential rebuttal instructions =«
20 MR. MCMAINS: That can be sclved.
31‘ We've already passed Rule 277 now. But we say -
22 wa dealt with inferential rebuttal guestion, why
23 should it not be submitted.
24 MR. REASONER:; Just guestions. Just
25 gquestions.
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MR, MCHMAINS: I understand. We talked
about it the last time whether or not inferential
rebuttal matters shall not be submitted in the
Charge.

MR. REASONER: I just don't know what
that is.

MR, BRANSON: What i1f we just sav the
term "inferential xébut%&i” shall be stricken.

MR, MCMAINS: From the jurisprudence.

MR. JONES: Talk about where all that
came from, it came from special issues.

CHIEF JUSTICE POPE: I understand
that.

MR, REASONER: I understand that and
it mesang something in the personal injury
practice, Franklin. I don't think it's aver beaen
really defined in commercial litigatione.

MR, JONES: Commezcial litigation had
more sense Lo ever embrace such a thing.

MR, REASONER: I understand that. Butg
at least as I read this rule, it's sup@@ﬁ@@ o
apply to commercial litigation as well as personal
injury litigation.

CHAXIRMAN SBOULES: Doesn't Harry really

~w hasn't Harry really put his finger on the pulse
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of this thing? I mesan, if w% gsay in the £first
part that the guestion, instructions and
definitions raised by the pleadings in the
evidence cught to be submitted, and then we gst
down here and we say thst no party can have a
question submitted that's raised only by & general
denial ==

MR. REASONER: Or you can just say not
raised by an affirmative written pleading.

CHAIRMAN BOULES: Oy not raised by an
affirmative written pleading. That 1ls sort of
saying the same thing twice, raised only by a
genaral denial and not raised by an affirmative
pleading. And lsave in these special references
to these special proceedings as Judge Pope has
pointaed out.

You get issues in those out of ths common law
that -~ and they haven't changed the fact that
they're going to0 let them lay behind a log and I
gueses until they do, they can do 0. But anyway
just start out, "questions, instructions and
definitions raised by the pleadings in the
avidence,® and then maintain these “special
procesdings,” and then say party can’t have 2

guestion submitted unless it's affirmatively pled
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and then failure to submit complaints on appesal.
Doesn't that cover the whole spectrum of
what's left for this rule to speak to?

MR, MCHAINS: Well, it still doesn’t
deal with the requirement to plead ¢r not plead an
inferential rebuttal defensive matter.

CHAIRMAN SOULES:; Well, if it's got to
be piled, that's d@@l@ with in the first seantence
because the Court shall submit instructions that
Bre raised by the pleadings ©of the @Viﬁ@ﬁﬂ@w it
says that in the first sentence, I meszn, in my
proposal.

MR, MCMAINS: If you're kesping in s
thing that savs you're not entitled to a
guestion =

CHAIRMAN BOULES: You are noet entitled
to a guestion that's not affirmatively pled.

MR. REASONER: That's xight&

MR, MCMAINS: But I don't agree. I
think it just leaves it open and up in the air
just like it is now.

PROPESSOR EDGAR; Wh§ do vou need that
guestion if vou've already saids, "The Court shall
submit questions that are raised by the written

pleadings in ithe evidence®?
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MR, MCMAINS: That's what I'm saying.
Thet sentence is unnecessary if you have done the
£irst.

MR, REASONER: No, Rusty, vou ought teo
~= not everybody has the vast knowledge of the law
as you do. I mean, when somne new lawyver zreads
this, he ought¢t to -- it ocught to tell him that i€
he has an affirmative defense, he wants toe submit
& question to the jury on, he has to pilegad 1t

CHAIRMAN SOULES: The first sentence
says what vou get. Later on it emphasizes by
saying what you don't gets

MR. LOW: What you don't get.

CHALIRMAN SOULES: That'’s righte

MR, MCHMAINS: But that dossn'’t say
that vou don't also get the inferentiasl rebuttal.

CHAIRMAN SOULES: That's true it doses
noet speak to inferential rebuttal.

HR. REASONER: What it doss is it
leaves opaen -~ it leaves the Courts free to
distinguish between personal injury &n& commercial
litigation which is the way they solved this
problem in the paest. ¥You say you already have a
casge that's holding and vou can't get inferential

rebuttal instructions 1if you don't plead them. I
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mean, bthe courte will take carve of that.

CHAIRMAN SOQULES: They've taken care
0f that because 0f the pleadings. Chief Justice
Pops .

CHIEF JUSTICE POPE: Let's sge 1f we
can unravel this phrase "inferentiasl rsbuttal”®
which is a shorxthand rendition of law talk «=-
lawyer talk. We start off -~ we're going way
back, and & defendant answers that this was an
unavoidable accidents That's my affirmative
defensaes I'm not negligent because this waa‘&m
unavoidable accident. Legically., that means I
rebut vour negligence because of this argumeént.
It was unavoidable accident.,

Now, then, there were some lawyers that wsare
smart encugh to convince some Jjudges who were dumb
encugh to say, well, then, 1f that is the truth,
then the burden is on the plaintiff to negate
unavoidable accident. So, then we transfer the
affirmative defense over to & part of the
plaintiffs. This is the thing that makes it not
only rebuttable but an inferential rebuttable
issue. That’s what it is. It is placing the
burden upon the plaintiff to negate an affirmative

defensa. aAnd that'’s whaet an inferential rebuttal
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igsue 18 now.

When ouy courts started knocking those down
one at & time and trying to get this thing back
intoe its correct posture, we got it back in its
correct posture. Why? Not bscause it wvas an
inferential rebuttal issue because that was a
mistake all along, but because this is an
argument, unavoidable accident, not even an
issue. And Wheeler versus Glaser (phonetic) said
that back in the 50s that the only purpose of
unavoidable accident is to call ths attention to
the jury about this argument.

So it never was an inferential rebuttal
issue. It was always an arygument in the nature of
& defensive answer to negligences. The defendant
says he wasn't negligent because it was
unaveidable accident. That’s all it is is
argumaent.

MR. MCHMAINSy That's true on all of
them, Judge.

CHIEF JUSBTICE POPE; i k@@w it sSo
it's not an inferential. A&n inferential rebuttal
issue ig some smart lawyers' ways of winding up
the course. S¢ let’'s don't get back into 1t

PROFESSOR EDGAR: Judgey let me pose
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this question. This is very fascinating and let
me just pose this question €o you. Plaintifi sues
defendant on a note. And the defendant’s
affirmative defense is a releasse of the note.

How, plaintiff assserts that the relsase was
obtained by fraud., Now, is that an inferential
rebuttal?

CHIEF JUSTICE POPE; NMo. But on the
same kind of reasoning that makes unavoidables
accident an inferential rebuttal, it could be
because it would place the burden on the plaintiff
to negate the defense.

PROFESSOR EDGAR: Well, that's my
guestione.

CHIEF JUSTICE POPE: And the szams
thing about the "no duty® rulesg and voluntary
assunption of risk. And no duty is twoe o0f the
three elements of voluntary assumption of risk.
But it's just -~ somewvhere down the line they
imposed upon & plaintiff a burden to negate
defenses. But there is just as much reason to
place the burden on a plaintiff to negate the
fraud on that note, o0r whatever the defense is, as
there is to negate unavoeidable accident.

MR, REASONER: I'm not sure -«
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CHIEP JUSTICE POPE: 1It's a false
issue.

MR, REASONER:; I'm not sures Judge.
You're not suggesting that 1f the defendant put
the release into evidence and the plaintiff says
you obtained that by frauvd, then it's the
defendant’'s buzden to show that* the plaintiff
didn't do it.

CHIEF JUSTICE POPE: Moy, NG I
thought that was sued on Promissery note.

MR, REASONER:; That's what I'm talking
about, also.

CHIEF JUSTICE POPE: And the defense
isy, no, the plaintiff makes out his case by coming
in and putting the original note in evidence and
guitting.

MR, REASCNER: Okay.

CHIEF JUSTICE POPE:s And he doesn‘t
have to negates

MR, REASONER: I agree. The defendant
we 10w, the defendant comes forward aﬁd proves up
a release.

CHIEF JUSTICE POPE: That's rights

MR. REABONER; Nowy, the plaintiff savs

wait & minute, vou fraudulently obtained it
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Surely, it's the plaintiff’'s burden to show the
fraud.

MR, MCHMAINS: Should be affirmative,

PROFESSOR EDGAR: Well, that depsnds
on what an inferential rebuttal is.

MR. REASOHER: Neo, it does not.

PROFESSOR EDGAR: It sesems to mg o=

MR. REASONER: See, that’s ny very
points

PROFESSOR EDGAR: But it seems to
ng s

MR. REASOMNER: That's my very point.
You get outside the personal injury ares and start
throwing these concepts around, you're going o
mness yourself up.

PROFESSOR EDGAR: Well, it ssems to me
that an inferential rebuttal --

CHAIRMAN SOULES:; Whoa, whoa, we're
trying to maeke a record. Okay. Sam Sparks, San
Angelo.

MR. SPARKS (S8AN &HGELO)%I In &l1li that
thev're telking about, shouvlidn't we -~ I thought
wa had stopped practicing law frxom hiding behind
the log and beating the hell ocut of somebody. I

hear somebody saying, vou owe me; here’'s the
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Cegrtainly, the plaintiff ought to have to plead

talking about is get instruction and ilssues on
things that have never been pled, that's
inferential.

MR. JONES: The point isg, Mr.
Chairman, that defraud is not a part of the
plaintiff’s case in chief. Defraud is an
affirmative defense that the defendant has to
piead and prove. Now, unavoidasble accident is

simply & negativing ©of & part of a plaintifi’'s
gxanple just doesn't f£fit. Judge Pope is exactly

burden on the plaintiff to =-
MR. REASONER: Framnklin, I bhave no
argument with that in the personal injury arza.

My only point is that once you get cutside the

what your going to call inferential rebuttal.
MR, JONES: Well, I don't know that
there is such & thing ag an inferential rebuttal

issue outside of persopal injury.
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MR. REASOHNER; & think that may be
right but if vou put it into rules generically,
then peacple are sure as hell going to try o apply
it outside the personal injury &areas

CHIEF JUSBTICE POPE: We'lre talking
about, at most ~- on ouy pattern ©f jury committes
we have tried to list what are the inferentiasl
rebuttal issues, and we have to stand on tip tos
te get more than three oy £our, but every one of
them are simply arguments that rebut negligences.
They are good argunents that did net get
themselves to where they get a name. Then they
becomeg speclial issuess But I Just hope that we
don't write intoe the rules this very distuzbing
term.

MR, MCMAINE: It*s already theve, .
Judge, in Rule 277 and that's why o=

CHIEF JUSTICE POFE: Inferential
rebuttal issues?

MR. MCHMAINS: The guestions, ves.

CHIEF JUSTICE POPE: maag it use that
term?

MR, MOCMAIWS: Yes.

CHIEF JUSTICE PORPEs But ity ~-

CHAIRMAN SOULES: i1t prohibits them.
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PROFESSOR EDGAR: It recognizes them
by prohibiting them.

CHAIRMAN BOULEB: Whoa, let's have @ﬁﬁ
speaker at a time. Chief Justice Pope.

CHIEF JUESTICE POPE; That's all I'm
saying is, we killed it in 277 and let’s don't
resurrect it in 279,

MR, MCHMAINS: What I'm saying is
aren't vou really saying, though, that inferential
rebuptital matters shall net be submitted, not just
guesgtions?

CHIEF JUSTICE POPE; Oh, ves.

MR. MCHMAINS: Segeg, you don't want
instructions either, right?

CHIEF JUSBTICE POPE: That's right.

MR, MCMAINS8:; I mean, I'm not
arguing. I'm trying to clarify. We ain‘t done
that vet,

MR. WALKER: I've always felt
Muckleroy (phonetic) was terrible and they should
put neither in there end neither is Ql@&xly - -
Now, you would need to have an instruction under
Muckleroy.,

CHIEF JUSTICE POPE: No. Was the

pPlaintiff negligent? No. Was the defendant
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negligent? Neo. ¥You never need to get to ths
neither.s You've already answersd --

MR, WALKER: I know it. Don't vou
need -~ you give the jury the o¢pportunity to find
unavoidable accident. Do you?

CHIEF JUSTICE POPE: No, vou argue
that. The plaintiff -~ the defsndant was not
negligant because 1t was an unavoidable accident,
therefore, you answer it no. But if yeu -~ {if you
put the neither in there, the plaintliff has got to
gebt an affirmative answer:, the fact that ths
defendant is negligent and he's got to retry the
whole Ching and get & second answer the defendant
=m the plaintiff was not negligent.

In other words -~ well, I mean, but that's
the theory of the thing. It is -~ that Mucklsroy
thing is an unavoidable accident raised through
the back door, and it's the set ¢f law.

CHAIRHAN SOULES: Fz@ﬁklin Jones. Ohy
I'm sorry, Orville, are vou s8¢ill -« COrvillie,
speak up so0 we can hesr you.

MR, WALKER: When vou ask the jury who
was negligent, that you somebody is negligent, you
£ind ocut who. Now, if you leave it like that,

thev're going to £ind somebody negligents.s But if
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you pud an instruction in there -- you can't put
neither in there, that's inferential. Surely
you're entitled to leave the Jjury out but they
don't have to find anybody negligent.

MR. BRANSOW: Well, they ansvered no
to both issues, Judge. It dossn't ~- |

MRe. JONES: I rzeally don't have a
right %o speak to all this because I've been out
of the room & good deal during the debate, but I
thought it might be helpful for the committss as a
whole to know the whole feeling of the
subcommittes on this question when we hashed this
cute.

I den't think we made lt very clear in ths
rules but the six mewbers o©f that subcommittes
felt just like jusit Justice Pope does, and that is
that this whole concept 0£f inferential rebuttal is
an illegitimate child at a family reunion and the
ciosest grade that you can put thé whole mess in,
that's where it belongss.s That's what we tried to
do but obviously we didn't do & good job.

PROFESSOR EDGAR: Well, to spegak =-- 1f
I might come back «- 4if I might digress to Ruls
278 for & moment. It seeams L0 mg ~=-

CHAIRMAN SOULES: Hadleys, I think
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we've had so much fun here, I'm not sure I want to
stop its. Do we have to go back to work?

PROFESSOR EDGAR: It seems to me that
we could cure this problem and maybe I Jjust don‘'t
understand the problem. But it seems to me that
we could sinmply say that a party shall not be
entitled t¢ an instruction ~- no, to an
inferential rebuttal matiter or to an instruction
on an inferential rebuttal matter or an
affirmative submigsion of any guestion on that
party's part if the same 18 raised only by a
genesral denial and not by @h affirmative written
pleading by that party.

CHAIRMAN SOQULES: Where to me that
creates problgms, is that the Couxrt may do what
Judge Pope has said. It may write an opinion and
say there is not going to be any inferential
rebuttal instructions. And If it doss that, it
doesn't make any difference whether there's
pieadings oxr not pleadings. 1It's over.

And 1f the first sentence s&ysg_wmhg Court
shall submit questions, instructions and
definitions raised by the pleadings in the
gvidence,” and the Court some day writes that

opinion, we don't have to worry about inferential
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rebuttals being mentioned in this rule. Th@y*r@
gone. Aand {f we've got something down in this
rule that says L1f vou've pled them you can gst
them, then the Court has said in this rule when it
adeopte this rule that If you plgad them, you can
get them. And the Court is probably not ready to
do that, at least, certainly if Judge Pope was
there, he wouldn't vote that way.

But to me, to put in inferential rebuttal in
this rule, those words, it is & mistake. If
inferential rebuttal instructions can be gotten
and are going to be continued, then the words
"guestionsg, instructions and definitions® in the
first sentence permits vou to get them. If
they're not under the case lawv, you can‘t gst
them.

MR, BRANSON: Why don't we run up a
£flag and say you can‘t get them? The Court is
going to have to pass on our xules anyway. And if
we're wrong, I'm sure they'll corrxect it at that
polnt.

CHAIRMAN SOULES: &11 right. Firsts
how many are in favor of even the mention of
"inferential rebuttal,™ the tezm in Rule 2787 How

many £avor ==
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MR. BRANSON: Negatively?

MR. BPARKS (BAN ANGELO): Negatively
oy affirmatively?

CHAIRMAN SOQULES: Either way.

, MRe MCMAINS: I¢t*s already in 277.

CHAIRMAN SBOULES: Hoy, I'm talking
about in 278,

MR, JONES: It's in 277 by way of
saying it's a dodo bird.

CHAIRMAN SOULES: They're saying it's
dead. Okay. Should the term ”inf@xémtﬁal
rebuttal® be in 278? How many say “yes"?

FMR. BRANSON; Well, now, when you put
that, it's really misleading unless you say
positive ©or negative. There are probably pesople
here whe would like to resurrect this dodoe bird.

CHAIRMAN SOULES: Do you want it
resurrected?

MR, BRANSON: No. 1I°'d like to get pid
cf the vestiges of it

CHAIRMAN SOQULES: Well, that's what
277 tried to do.

PROFESSOR EDGARg It just eliminates
it Aas & guestion, not as an instruction.

CHAIRMAN SOULES: Okay. Well; I'm
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trying to get along here. HNow, wa ~- somehow
we're geoing to have o -- we've been debating this
for about an hour.

MR, BRANSON: Could we do that by
amending 277 to make it "matters instead of
"gquestions.”

MR. SPIVEY:; 277 is closed.

SJUSTICE WALLACE: No motion for
rehgaring.

MR. BRAWSON:; Just change the word
Pgquestions.®

CHAIRMAN SOULES: Neo., 277, Justice
Wallace has already sald no motion for rehearing.
We're on 278. There is mized feelings about
whether the ternm "inferential rebuttal® should be
mentioned in 278. How many believe that tern
should be mentioned in 278, should be there,
gither way positive or negative? BSeven. How nany
feel that it should not be there?

PROFESSOR DORSANEO; This is assuming
that wa leave it in 277,

CHAIRMAN SOULES: Eight. It £ails
2ight to seven.

MR, BPIVEY: %¥You outvoted them eight

L0 Bevels
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CHAIRMAN BOULES:y Pardon?

MR, SPIVEY:; You cutvoted ﬁh@m sight
Lo sevan.

CHAIRMAN SQULESB: That's right.

MR, BRANSON: I don't think you
counted Judge Tunks and I1°d like & recount.

CHAIRMAW BOULES; I did count Judgas
Tunks. Okaye.

MR, SPARKS (SAN ANGELO): Which way
did it go, Luke?

CHAIRMAN SOULES:; Eight to sevene.
It*s not going to be mentioned in 276,

MR. BRANSBON: Could vou recount the
vote?

CHAIRMAN SQULEES: Suze. How many feel
that the term "inferential zebuttal® should be
specifically used in 2787

MR, SPARKE (SAN ANGELO): Eithsr
affirmatively or negatively, either way.

CHAIRMAN SCULES8; Bither way. Ninsg.
A11 right. How many feel that 1t &h@gld not be
used? Ten.

MR. NIXs Do you want another recount,
Sam?

PROPESSOR BDGAR: The damned Chairman
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voted. He voted by golly.

PROFESSOR DORBANEDOy HMy. Chairman,y; the
problem is it’'s not mentioned now but it is
degcribed.

CHAIRHAN SBOULES: How, but the case
law i3 -~ but now we've got Lo get into -~- I°%d
just leave it like it is, Luke.

CHAIRMAN SOULES: VWhat?

PROFESSOR EDGAR: Just leave rule 278
just by saving "guestiong, instructions and
definitions.”® We've got up there and people are
going to argug about it and the Court is going to
ultimately tell us whether it has to be raised by
pleadings and the evidence. Just let 1t go at
that.

CHAIRMAN BOULES: That's right. The
only -« the second ssntence ~- ¢r pardon me. From
the word -- starting with *The perty shall not be
gentitled to," and going to the end of that
sentence, that language ls awkward. You can take
half the words out and get the idea ACrOss.

PROFESSOR EDGAR:; Yes, but everybody
knows what it means because it's always besn
there.

CHAIRMAN SOULES: Ck &y »
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PROFESSOR DORSANEQ: I don't want to
argue this forever but the words "where the sans
ag raised only by & genesral denial,® you know, I

dontt -« that means to me ~- the only things that

axe raised by general denial that are not

affirmatively pled are inferential -~

CHAIRHAN BOULES I think that cught
to coma out. I think we ought to say "A party
shall not be entitled to submission of any
gquestion not raised by affirmative written
pleading by thet party.”

MR. SPARKS (EL PABO): 65¢ you're going
to change @veryithing on coursses and scope. Genaral
denial puts course and scope in issve and that
raises that issua.

CHAIRMAN SOULES: For an instruction.
This is & guestion. This is talking about &
guestion. We're trying to ~- Well, 1f a general
denial raises ity vou can get 1t under the first
sentence in this rule the way we've changed it.
But vou can't get a guestion unless you plead. 8So
ny suggestion and this is just feor draftsmanship.
shoot at it ==

BMR. BRANSON: Luke, for the sake of

beating a dead horse, I'm not sure the commities
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fully comprehended the last vote. I psrcaive
looking at the committes, the majority of it would
have been in favor of doing away with inferential
rebuttal matters including instructions. The way
you phrased the motion it wag, does anyone want to
deal with inferential rebuttal in this issue?

Now, I would move that the committge
gliminate inferential rebuttal instructions in
Rule 278 ~- 278.

MR. BPARKS (S5AN ANGELQ): That's a
different motion.

MR. BRANSON: That'’s & different
motion.

MR. SPARKS (SAN ANGELO}: 1I'11l second
that motion.

MR, LOW:; Are we coing to try teo
define inferential rebuttal?

MR. MCMAINS: They're just defined in
casgs == |

CHAIRMAN BOULES: Mot in the
business cases -~

MR, REASONER; But that's the problem,
Frank. In the comnmercial area you have nog ==

MR. BRANSON: It's defined snd falls

into repute in the case law in the tort areas. I
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1 mean, it's not in the definitions in the business

2 area and it won't be 8 problem.

3 CHAIRMAN SOULES: PFrank, I°'d like %o

4 assign --

5 MR, REASOHER: It will be the first

6 cage I'm in because ~- and 1 lose because I've

ki argued that they violate this rule by gatting

8 inferential rebuttal instructions against it

9 MR. BRANSOM:; Luke, I°'d like to elther
10 call for a debate on my motion or ©all the
11 gquestion.
12 PROFESSOR BLAKELY: A point 0f orxdery
13 Mr. Chairman,; it strikes me that this is really a
14 motion f£or reconsideration and that can only be
i5 made, I think:; by somebody who voted in the
16 majoribys
17 MR, JONES: I don't consider it to be
18 that, Mr. Chaeirman. We were asking for & vote for
18 & weather velin as t¢ how the committee felt about
20 the ==
21 CHAIRMAN SOULES: I'm geing to rule
22 that it's not before the house. It's not in the
23 rule that's here. We've passed on how we're g@iﬁg
24 to handle it. It was defeated twice. We've got &
25 ot of work that is before us.
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MR, SBPIVEY: But in all fsirness to
youy Mre. Chairman, that is not ~- that is not what
I thought we were voting on, I thought you were
talking about & weather vein; to use Frank's
expression, sbout whether we should or should not
include it. I did not understand that that was &
final vote on the issue.

CHAIRMAN SOQULES: Ths proposition was
whether the term "inferential rebuttal® should be
mentioned in 278 negatively, affirmatively or
otherwise.

MR. BRANSON: Well, if you'll read
back, I don't think that was the Chairman's
noetion.

CHAIRMAN SQULES: Well, Prank, state
it however youn want to and conduct a poll.

MR, BRANSON: I would move that in
Rule 278 we inform the bay that inferential
rebuttal instructions are inappropriate.

CHIEF JUSTICE POPE: That would mean
that there would be no instruction on unavoidable
accident.

MR. BRANSON: Yes.

CHIEF JUSTICE POPE: Well, we SuUre are

changing the substantive lav.
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MR. SPARKS (EL PASO): He's trying to
change it.

MR. BRANSON: But all you're saying is
that, Judge. You're not instructing on something
that doesn't exist.

CEHIEF JUSTICE POPE:; Well, unavoidable
accident has neveyr been rejected as a valid
argument, a defensive argument.

MR, BRANSON: We're not saying they
can't argue it. We're Jjust saying they can't
instruct it. There's a difference.

CHIEF JUSTICE POPE: Well, that, to0,
changes the law in & sense because I don't think
you can sh@w me a case where thﬁ gvidence railsss
it and it is pleaded where the Supreme Courit has
ever said that it is not an entity.

MR, BRANSON: But a2 lot of things are
entities that aren't instructed, Your Honor.

CHIEF JUSTICE PORE: gm& it has aslways
been a subject upoern which youw could instruct. I
thought that -~ well, Garver @g&ins&_ﬁuxn@x
{phonstic) and Wheelesr against Glaser. Lemos
recognized it as a valid defense, It is a
perfectly valid defense, and 1f the facts are

there and 1if it is pled, then they are entitled to
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the instruction. But ==

MR, LOW: Act of God.

CHIEF JUEBTICE POPE: Yes, act of God
is another one. I really don't think that we
@@ghi to 8it hers and change the substantive law.

CHAIRMAN BOULES; It's bevond the
scope 0f the committes's recommendations and it's
out 0f order. If vou want to ralse it next times
if you'll submit & written request to the
committese, we will take it up at the next
mesting.

MR. SPARKS (SAN ANGELO): Luke, 1
agree.

CHEAIRMAN SOULES: &nd I°'m down t¢ Rule
278, and we're goling to try to work on what has
been submitted.

MR. SPARKS {SAN ANGELO): In the
middle of that paragraph as you're going there,
the affirmatcive &ubmisaian of ﬁﬁykqmﬁgti@ﬁ CAR e
how about taking the the word ®guestion™ and just
changing it to "any matter®™? Okay?

CHAIRMAN SOULES: The problem with
that is that sometimes the plaintiff’s pleadings
raise issues that still give the defendant

entitlement to instructions. And sometimes the
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é&ﬁ@&aamt”a plaadings raise issues that still give
the plaintiff @ﬂ&iti@m@nﬁ t¢o instructions.

MR, SBPARKS (SAN ANGELO): Well, not as
I read this becausge at that it's not raised only
by a general denial. It would be railsed by the
plaintiff's pleadings, so they would still bs
éntial@d to it

PROFESSOR DORSANEO; I think he may be
right.

MRs JONES: No longer is there an act
of Godo.

MR. SPARKS (SAN ANGELO): Mo, vou
wouldntt have act 0f God. I'm not debating that.

CHAIRMAN SCOULES: Does this wmean thst
if I don't plead the instructions that I expect to
seek in connsction with your issues, I cannot get
those instructions?

MR, SPARKS (SAN ANGELQ): If vou don't
plead sole cause, unavolidable accident.

CHAIRMAN BOULES: I'm talking about
businegss CcH8e8.

PRUOFESSOR EDGAR: That's the problem
wa've got. There are things more than unavoidable
sccident and sole cause roaming around out there

as Hervy has tried to suggest €0 us.
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MR, SPARKS (SAN ANGELO): Hadley, I've
8£ill got the f£loor.

PROFESSOR EDGAR: I'm S50V

MR. SPARKS {(SAN ANGELO): My problem
is this: Why can't w% as lawvyers start pleading
what we're going to prove? Why do we have to lay
around behind th& iog and try the cases on things
that aren't pled that nobody knows about. ¥You
can't do it in Federal court; why in the heck can
you do it in state couxt? is one upmnanship here
such a good thing in our state courts? I don't
think s¢. What's wrong with pleading what vou
intend to prove? That's my qguestiocn.

PROFESSOR EDGAR: Well, let mg ~- may
I just -~ let wme give you one example. Let me
just ask this question. Let's go back to the
guestion a minute ago. Plaintiff sues defendant
on a note.

MR, SPARKS (SAN ANGELO): Y¥Yes, s8ir.

PROFESSOR EDGAR: And the defendant -~

MR, SPARKS (SAN &N@ELO)@' The
defendant save release.

PROFESSOR EDGAR: All rvights == savs
that thers is a release, and the plaintifi wants

to take the position that that vwag a forgery.
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MR, SPARKS (SAN ANGELO): He bettey
plead it.

PROFESSCR EDGAR: Well, but now
shouldn't the plaintiff -~ shouldn't the d@ﬁ@ﬁ@&wt
be required to prove that that is a valid
release?

MR. SPARKS (SaN ANGELO}): Yes.

Becausa the release undex 94, I think, is an
affirmative defense, and he's got to plead it
bafore he is going to heax aﬁy gvidences., And when
he does plead it, 1f the plaintiff wante to prove
that it was & fraudulently obtained release, he
better plead.

PROFESSOR EDGAR: Not fraudulently
obtained, & forgery.

MR. SPARKSBS (SAN ANGELO): Forgery. He
better plead it's & forgexy.

CHAIRMAN BOULES: Take & construction
case. The pleadings are -=- the piaim%i&f*s
pleadings sre there was substantial completion and
he's entitled to be paid.

MR, SPARKS ({(5AN ANGELO): Yocu bgt.

CHAIRMAN SOULES: And as the case goes
along in trial, you f£ind out he's trying his case

on the basis that 55 percent is more than half and

512-474~5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18
i

20

21

22
23
24

25

281
that®s substantial and he's entitled to be paid.
But that's not what the law is on substantial
completion. It's more than that. It means
sssentially dones

Now, the defendant, after that effort on part
of the plaintiff to try te prove that -~ prove his
case that way says, look, I want the legal
definition of zubstantial completion put to that
jury because he hadn't proved; he hadn®t gone that
far. I didn't plesad substantial completion oy
lack of substantial completions That was railsed
-~ that Iissue was ralsed -~

MR, SPARKS (SAN ANGELO): The
plaintiff pled it.

CHAIRMAN SOULES: ~= by the
plaintiff's pleadings.

MR, SPARKS (SAN ANGELO) That's
right. And it should be an instrxuction on
substantial ~-

CHAIRMAN SOULES: Yeas, but this says
that a party ~- I'm not entitled to an instruction
unlegss I plsed it. That's what ~=- when vyou gat
down inside of here. The fizst sentence -~ the
first sentence takes care «- 1f any party

pleadsg =«
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1 MR, SPARKS (SAN ANGELO): That's
Y] right.
3 CHAIRMAN SOULES: ~= gopnething that
4 ralises the right to an instruction by any party
5 himself or another, he can get that instruction.
s But down in here, it's the party that wants the
7 instruction has to have pled it. That's why
8 that's a problem to put instruction down in that
9 middle of that thing, because I haven't pled it,
10 don't intend to, but I mav be entitled to several
11 instructions and definitions that append to your
12 issues regardliess ©f whether I plead anything
13 beyend a gensral denial.
14 CHLIEF JUSTICE POPE:; Questions.
15 CHAIRMAN SQULES: Yses, sir. Chief
i¢ Justice Pope.
17 CHIEP JUSTICE POPE: Has this thing
18 that wa're talking sbout caused any courts any
1¢ trouble anywhere? Arsn’'t we the only ones that
20 are having any problem with it? wﬁy doen't we
21 leave this just like it is except get rid of that
22 phrase, *phases and shades® and the word
23 "controlling® and go on down the road?
24 The cases have already said that you're
25 entitled to an unaveoidable accidegnt instruction
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and you're entitled to an act of God, if you plead
its It's clear about that, so I don't think we've
got & problems

MR. MCMAINS: It's not cleary on the
pleading. I mean, I think we already answered
that based on the vote but it is anything but
clear on the pleading as to w&%@h@z there i an
obligation to plead imﬁ&xamti%l rebuttal. I think
El Paso Sam will give you that.

CHIEF JUSTICE POPE; My thoughit on
that is please start pleading. That will soclve
that problem.

MR MCHAINS: Ohy, I don'i disagres
with vou. It's just that y@u‘%ry & straight up
negligencs case where the anli pleading is
contrib, you go to the Judgse @md ingvitably what
you geat submitted are sudden %m@rg&ncyg sole
cause, unavoidable accident, %ct of God,
everything. They don't give {4t to you until the
end of the trial. Arguably they don't have any

gvidence on it, but up until recently, Lemos and

24

few others, the courts always ailred in giving
rather than not giving because it never got
reversed, in my opinion.

CHAIRMAN SOULES:; Okay. How many =-- I
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think we voted to take out that sentence, "Various
phases oy different shades of the same question,
definition or imstruction shall not be
submitted.® How many approve the deletion of that
from the proposal? Okay. Any of yvou feel that
shouvld be maintained? Okay. Thaet's deletad
unanimously .

I think the ~- sssentially., the language
although it's awkward is apparently sssisr to
leave than to change.

PROFESSOR EDGARg e struck
"controlling.®

CHAIRMAW SOULES: We struck
fcontrolling® out of the first sentence. How many
feel that "instructions and definitions® should be
added after "questions™ in the first line? Plaase
show by hands. How many opposed? That's
unanimous.

Okavs. With those three changes that is the
striking of “"contrelling® ip the first sentence;
the insertion of "instruction and definitions”®
after the word "guestions® in the £irst line, and
the deletion of the sentence that we just voted
upon and the taking out of “explanatory® in the

last line of the first page and the second line,
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second page, let's take & vote on ~- a show of
hands on passage of this. How many £favorx
recommending this toe the Suprems Court? 15.
Oppoesed? Those opposed? Okay., that’s unaninmous.

MR, REASBONER: I think w@ should vote
toe condemn Dorsaneo for raising this guestion.

PROFESSOR DORSAMEO: Well, vou-all
never understooed it up to the present time.

CHAIRMAN SOULESB: When we walk out of
this room, he'll be the only guy in step.

PROFESSOR DOREBANEQO: Foxr the recoxrd,
the words were the same as raised only by &
gengral denjial. We're talking about inferential
rebuttal.

CHAIRMAN SOULES: There probably is
but we sure couldn't do anvthing about it.

PROFESSOR DORSANED: But 1f nobody
knows that, it doesn’t matter.

CHAIRMAN SOQULES: It dossn't matier.
311 right, 27%2. Do you-sll want to -- let’s go
get a cup of coffee and just drink i@ here or
mavbe some soda outside. I don't know whether we

can get some sodas

(Briaf recess.
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CHAIRMAN SOULES: OCkay. We're ready
to take up 279, what'’s left of 27%. Okays. Who
wants to take the gffirmative on presenting this
deemed elements aspect? I'm cobviecusly on the
other side of it and for reasons.

PROFESSEOR EDGARg Well, I think
obviously that as & result of ouy action sarlier
today on Rule 277, that we're going to have to
chenge some o©f the language of Rule 278%. And now
the extent to which we change it, I don't knowy
and I think what we ought to do is just take it
sentence by sentence.

CHAIRMAN SCULES; Ckaye.

MR. REABONER: Well, would you explain
what the differences -- what are the majég
changes? |

PROFESSOR EDGAR: Well, the changes
that we have in ~- what I have x@é@mm@nﬁ@d here on
pages 7 and 8 actually just change the word
“issuas® from the concepits of a@p&xa%& and
distinct submission issues to "elements.® That's
bagicaily all I attempted to do, plus adding the
paragraph over here at the top of page 8 which the

commititee approved in its entirety as & concept at
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the meeting we held in the Supreme Court room soms
moenths ago.

Nowy that concept has already been approved.
But the only language that we have here that's
different from the exilisting rule is we're talking
about glements ~- deeming elements rathey than
deeming issues, the deeming principles

CHAIRMAN SOULES: Disgcussion? Rustyvs

MR, MCHMAINS: I just have one guestion
before thate.

CHAIRMAN SOULES:; Yesy 2ir.

MR« MCMAI&S% On Rule 278, on the last
page, when yvou turn the page, did we take out the
explanatory instruction on that?

PROFESSOR EDEAR: Yeg.

MR, MCMAINS:; Okay. I remember taking
out the bottom of the page. I just didn't
remember about turning the page an@ seging it
again.

CHAIRHMAN SOULES: Thank you.

PROFESSOR EDGAR: ©Now, it seems to me
that the first sentence we definitely need to

.

retain. I mean, "The concept of independent
grounds of recovery of defense not conclusively

established and noe element of which is submitted
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or regquested shall be deemed waived.®

CHAIRMAN SOULES: Ho question.

PROFESBBOR EDGAR: I would think that
needs to be retained.

CHAIRMAN SBOULES: That's rights

MR. MCMAINS: Hadley, does the current
Rule 279% use the term "degsmed walved®? I mean,
I'm just curious.

PROFESSOR EDGAR: Let's look.

PROFESSOR DORBANEO: It doas.

PROFESSOR EDGAR: “Upon appeal, all
independent grounds of recovery oy of defense not
conclusively esteblished under the evidence upon
which no issue¢ is given or requested shall be
deemed as waived.®

MR, MCMAINS: Okave

CHAIRMAN SOQULES: It should be "are

MR, MCMAINS: I was just curiocus.

CHAIRMAN SOULES: There's no deeming
abouvt thats.

PROFESSOR EDGAR:; It shall be deemed
as waived.

CEAIRMAN SOULES: But the rule ought

Lo say "are waived® because they're not deemgd -~
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there's nothing to be deemed about them. No part
Cf them were ever submitted.

PROFESSOR EDGAR: That's true. I
agree. You're rights It should be deemed are
waived.

MR, MCHMAINS: The wholsg concept of
deemed findings or whatever versus waived grounds
seem -~ grammatically., it seems better i€ you Jjust
say "are walved.®

CHAIRMAN SOULES: Are waived.

PROFESSOR DORSANEO: Second the
motione.

PROFESEOR EDGAR: Just say "shall be
waived.”

CHAIRMAN SOULES: "No element of which
is deemed or requested are walved.®

PROFESSOR EDGAR: And no element of
which is submitted or requested shall be waived or
ig waived.

CHAIRMAN SOULES: Well, it's ~=
independent grounds,y; so it's pluz&i@v That's why I
put Yare valived.®

PROFESSOR EDGAR: Yes, are walved.

CHAIRMAN BOULESB: Okay. All in favor

of retaining that firest sentence, show by hands.,
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Opposed? Okays That stays.

PROFESSOR EDGAR: Now, the second
sentence =~ again, we were thinking of those
situvations in which -« for @xampi@g aAscume we have
a limiting instruction which we have now
eliminated from any reference in Rule 277. And
the == well; no, that wouldn't -~ I'm really
tryving to think of the relevance to Rule 277 as we
have just passed it in light 0f =~

MR, MCHMAINS: Well, the example,
Hadley, that we had talked about before to some
length was, i{f, for instance, we ask whether ox
not somebody committed a fraud &nd defingd the
elements ¢f fraud but leave one out to the Jjury,
it's not that «- it's not a separate question, but
it's in either instruction or definitions. You
haven't tried to change the substantive law of
fraudy vou're trving to supply that element oy
Finding on that element to satisfy the substantive
lawe.

PROFESSOR EDGAR: Well, but that cones
back to & fundamental problem. Well, let's just
assume that the Court has omitited cone slsment of
fraud.

MR, MCMAINS: Right.
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PROFESSOR EDGAR;: Now, wouldn't that
be treated, though, as an incorrect definition of
fraud and doesn't have anything to do with desming
principles?

PROFESSOR DORSANEO: That really is
the issue.

PROFESSOR EDGAR: That's the problem,
vyou see. S0 element really doessn®t £it into that
context. Element fite into the context in which
yvou ﬁ&v& something that is part of & guestion as
distinguished from a2 definition or instruction oy
explanatory instructiony; not a limiting
instruction but explanatory instructions.

MR, MCMAINS: But if you are defining
& term that is submitted to the jury in the
guestion to contain three elements which as a
matter of substantive law has four, I d¢ not see
how you can say that that isn't part of the
gquaestion.

PROFEESOR EDGAR: Well, I'm just
simply saying that that's a d@fini&ign and
definitions are «~- errors to definitions have to
be preserved in a particular way and the deeming
principle is totally inapplicable. ¥You djust

waived your right to complain because vou failed
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L0 objseCcte

MR, MCHMAINS: What if there is no
evidence on Lt7?

PROFESSOR EDGAR: On what, on the
element that's omitted?

MR, MCMAIWS: ¥Yess

PROFESSOR EDGAR:; Well, the verdict
has to be supported by pleading in evidence.

MR. MCHAINS: Yes, but ==

CHAIRMAN SOULES: On every element.
The no evidence and insufficilency evidence points
are really not & problem in these rules because if
there's -~ even 1if vou don't get all of the
elements into your instruction, veou still have to
have all of the elements to support a judgment.
Soy, vou're going t¢ have to discover that that
glement was there.

The qgquestion is really ~-- let me see if 1 can
outline i¢ & little bit. Say there's four
elements to & cause of action. You only get thres
of them in your insiruction. And the broad issue
is whatever ~~ is the plaintiff -- is the
defendant liable to plaintiff? The defendant is
lisble to plaintiff L1f he does these three

things. Thev omit the fourth ong. Jury B8ayss
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Ves.

If there is sufficient evidence of the fourth
item, then we're into the problem that we're
addressing right now. What do you do about it?
Can the Judge go against the verdict or not? HNows
if there 18 no evidence on the fourth one, there
is noe evidence to support a judgment gven though
you've got & jury finding, just like if there was
noe evidence on one, two o0y three, vou wouldn'tg
have it.

MR, MCMAINS: If -~ you know,; the
specific context of what Hadley was talking asbout
was saying that we msey not be talking about
different elements; we're talking about a
defective definition. I guarantee vou there are
cases in which 2 legal concept has been misdefined
without cbjection and the courts have said that
you have waived that.

PROFESSOR DORSANEO: VWaived the laws

MR. MCHMAINS: Yes.

PROFPESSOR DORBANEO Y@u?V% changed
the law ==

MR. MCMAINS: That's right.

PROFESSOR DORSAWEOC: =« bacausg you

have not insisted upon proper lavw for this cases
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that is the law for this case, the law that yvou
use without making conplaint or requests.

MR MCMAINS: And what I'm saying is
that does precisely go to the ne evidence
gquestion. It does affect your right on & no
evidence issue 1if you have changed the law by
dropping it.

I£ I define something to omit & key slement
end manage to skate it through and the other side
deoesn't discover it until then, I've got no place
to complain on appeal 1if we don't have any kind of
deemed findings or somsthing whevreby we can
substitute an attack.

PROFESSOR DORSANEOQ: Seg, Luke, you
wantg ==

MR, MCMAINSE; The defective law ==
that we have case law on and you can agree to a
change in the law, basically, and 1f you apply
that same principle to omission, %hﬁ% is a
significant change in your appellate rightis.

PROFPESSOR DORBANEO: But, Rusty, what
Luke wants to do ~- I think what the suggestion is
that the way that we will deem under circumstances
when something is left out.

MR. MCMAINS: Well, I understand.
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PROFESSOR DORSBANEO: VWhat he's sayving
is that you will deem -~ getting around to break
this logical problem. What he wants to do is
chang&‘th@ deeming rule and say it's going to be
deemed answered consistently with the answers
already given by the juxy‘éﬁ there is evidence to
support that rather than treating it as & waiver
0of the right to jury trial and letting the trial
judge deem it whatever way the conflicting
evidence would suggest. And I'm about ready to be
convinced that that's a better way to do things
than the o©ld deeming approach of letting it be
treated intellectually as it was really found by
the Judge on the basis of a reasoned analysis in a
particular way.

MRs MCMAINS: The Federal rule still
applies what we do now.

CHAIRMAN SOULES: The o¢0ld practice was
that if you had -~ {f you were supposed to submit
four granulated issues and you only got three of
them and the piaintiff gets all thfﬁ& of those
answered his way, the last one was not submitted;
that was an omitted issue of a ground that got
submitted. The way that vou know that that was an

omitted issue was it had to be necessarily

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10

131

12

14

15

16

17

18

19

20

21

22
23
24

25

296
referable to the three that got submitted.

Now, if it wasn't necesssarily refesrable to
those three, it was an emittéd ground, and that
comes into this first sentence. But if it's
necessarily referasble to the three that went in to
the juryv, then the whole case was submitted, or at
least right for decision. 1f the trial judgs
entered a judgment against the jury verdict on the
three =-- and this is assuming n¢ objsction, you
understand. None ©of this arises if there's begen
cbjgections at the charge stage.

So, three issuses got submitted, no objection
to the omission of the fourth one. But the trial
judge enters a judgment against the jury vaxﬂic&
for the plaintiff. And on appeal, then, it is
deemead th&t‘th@ trial judge ~~ and, 0L course,
there had o be conflicting evidence on the fourth
item -~ that the trial judge on conflicting
evidence found the fourth element against the
plaintiff. Therefore, the plaintiff didn’'t
establish all fouy parts of his cau&&_gf action
and he loses. That's the deemed issue.

PROFESSOR EDGAR: Only if the Couxrt
makes an ﬁxp{@éS@d finding to the contrary.

CHAIRMAN SOULES: No. Ne, it's deened
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found consistent with the Court'’s judgment. He
just enters a take nothing judgments. Plaintiff
takes nothing, pexiocd.

MR, MCHMAINS: That's true.

CHAIRMAN SOULES: S0, now without ever
£inding «~+~ that issue never having been answered
by the jury or expressly addressed by the Court,
the fact thaet there was conflicting evidence on
thaet fourth element, the plaintiff loses his
case. Okay. That's the o0ld practice.

PROFESSOR EDGAR: The current lave

CHAIRMAN SOULES: Well, I don't know
whether it is or isn't. HNow, we've gone to broad
issues.

PROFESSOR DORSANEC;: It surely is.
Come oOn.

CHAIRMAN SOULES: Now, we've gone to
broad issues,; and we submit a broad issue which
arguably contains the fourth one; maybe it
gdogsn't. You know, I mean, broad issues -~ it's .
kind ©f hard to really see what's there if you
don't make it & convoluted long, long question
that includes everything there is. If you
generalize it back o making it a good broad

issue, whether all four of thoese things are there
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or not may be arguable. Say that when you really
get to looking at it, it really looks like only
three of them are there, but this fourth part is
necessarily referable to that broad issue.

HNow, see, vou've got to remember vou don't
aven come to a deemed problem unless yvou've got
necessarily referable omission. My belief is that
if something is necessarily referable to what went
to the jurye., it went to the jury. Because in thse
broadest consgtruction of that broad lissue, it
includes what's necessarily referable to it, soy,
you have really submitted that matter. And the
trial judge cannot ignore that broad issue and
enter a judgment against the plaeintiff.

Now, of course, 1if the plaintiff didn't get
answers t0 the first three, he cannot get a
judgment from the trial court just because the
trisl court deems the fourth one in his favor
becausse he hasn't made the other three, So, it's
clearly the deemed concept ==~ except in the
context of affirmative defenses is rg&lly a
defensive concept. It's appealed from a judgment
entered ~- a take nothing -- it protects & take
nothing judgment even though the pleaintiff has

gotten a vexdict on every issue that got
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submitted. He still gets nothing. And I'm on
both sides of the docket in business cases so it
doesn't -~ vou know, how that cuts is really not
too important to me.

Ckay. 80, if we're going to go back into the
old granulated practice in how we used to desm
issues -~ omitted idssues found against the jury
verdict whenever the trial judge sntered a take
nothing judgment, then we're getting back into
picking apart the elements of a cause of action
that we used to submit by granulated issues and
ve're just transferring that dissection into the
instruction practice,

Nows, wa're going to look to the
instructions. And sven though we've got & broad
issue to which the omitted material was
necessarily referable answered in faver of the
plaintiff, we've got this instruction which
doegn't set forth everythinge. It‘@mi%s one
thinge

Now, then, we're going to take th&t old
dissection problem, transfer it to the
ima%xucti@nsg let the trial court enter a take
nothing judgment because the instruction was

incomplete. And it was not even cbjscted to by
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the defendant at the time of submission. Now, my
ferling is8 that that is not consistent with
gimplification. Simplification means that we're
going to give some sanctity to that broad issuse
and what's necessarily referable to its So that
when it's answered, it’'s a verdict and wg‘éan’& go
back and disssct it.

Let me f£inish this ~- one other thought ran
through my mind there. If you permit the post
veyrdict -- it all starts post verdict, you
undergtand. Nothing happened prior to the
verdict. Never -~ no objection was gver raised.
It starts post verdicts If we're going to permit
a party who loses a jury verdict to g¢ back
through, dissect the instructions, go te the
judge, maybe persuade the judge that something
didn't get submitted, get & take nothing judgment
on conflicting evidence, to me, we have now caused
the bar and the bench t¢ get all tensed up again
at the charge stage about getting every little
thing dotted ~~- every I dotted and @v@ry T crossed
because 1f you don't, then an appellate judge ox
the judge after verdict is going to get & new look
a2t this case. I think that ocught te be done prior

to gsubmitting the case to the Jurye
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8o, if there is no c¢bisction to a broad ilssue
and an instruction and maetter omitted or arguably
emitted is necessarily referable to that, the
broad issue in simplification practice, in ny
judgment, compels us to support the jury's verdict
and not o permit & post verdict review of
something that wae omitted. Thank you. That's
all.

CHIEF JUSTICE POPEg Isn®t what you
say just deeming it as found?

CHAIRMAN SOULES: Deeming as found
consistent with the jury verdicts. Now, sae the
present practice is ~--

CHIEF JUSTICE POPE: I know you said
consistent with the judgment.

CHAIRMAN SOULES: ~~ the judgment.
¥You cen either conceptualize ity Judge, that it
was & part ¢f the broad issue b@ﬁ&@ﬁ@ it was
necessarily referable so0 you don't have to deem
anything. That's one way to conceptualise it. Or
the other one is, if it was omitted, you deem it
consistent Qi%h the verdict in orxder to support
trial judge’s efforts to make issues broad and to
simplify the charge.

MR, BRANSON: How would you word it

512-474~5427 SUPREME COURT REPORTERS CHAVELA BATES




i0
i1
12
13
14
is
16
17
L8
19

20

21

22
23
24

25

302
Luke?

PROFESSOR EDGAR:; You really mnean
consistent with the jury's verdict on the matter
to which the omitted element refars.

CHAIRMAN SOULES: Is necessarily
refersble, vess.

PROFEESOR EDGAR: Not the verdict
because the verdict -~ with the verdict you look
at everything.

CHAIRMAN BOULES: Exactlys

PROFESSOR EDGAR: VYpou're talking about
something consistent with the Jjury's answer to the
gquestion to which it's referabie,

CHAIRMAN SO0ULES: To which it's
necessarily referable. How, the concept of
necessarily referable has got plenty of
understanding .

PROFESSOR DORSANEO: It's a difficult
oene, though, because what's necessarily referable
=« it's the thing that's submitted is necessarily
referable to the ground of recovery or defense of
which the omitted thing is conceptually a parte.

CHAIRMAN SOQULES: That'’s right.

PROFESSOR DORSANEO: S¢ it’s the other

direction rather than what's omitted as referable.
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CHAIRMAN BOULES: 8o, I'm saving
instead of deeming something consistent -~ the
trial court, in effect, then, has got to entery
judgment on the verdict. He can’'t enter judgment,
a take nothing judgment -=~ o0y he can't enter a
judgment contrary to the verdict becauss on &
hindsight view he thinks that there was an slement
omitted from an instruction.

PROFESBSOR DORSANEO: Even if he made
an expressed f£inding? Would you eliminate the
ability of the judge -~ let's say, everybody
forgets to put scientey in the charge, would the
Judge be able as he ~~ taking the deeming part out
of this rule, would the Judge be able to be asked
to decide that issue on the basis of conflicting
gvidence or would vou say vou've eliminated that,
too?

CHAIRMAN SOULES: Well, again, my real
== the way I conceptualize this is if it's
necessarily veferable to the broad issue, it's
besen submitted and there's not @nyﬁhing to be
found.

PROFESSOR DORBANEC: And answered,
ok ay »

CHAIRMAN SOULES: And there's not
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anything to be found; it's been ansvered. Now,
that's the way I really see it in support of the
broad issue, and I've got & broad concept of broad
issues. But that's about as broad as 1t can get.
Sam Sparks, El Paso.

MR. SPARKS (EL PASO): Let'’s take this
rule as proposed, and Hadley says this has already
beegn voted on so if it was, I'm sure I voted
againgt it. But if I object to ~-- let's just say
the instruction that has the four elements, that
one of the elements either has no evidence, can't
be deemed against me just like you would do nows
Tell me why this as proposed would not make me
prove that a finding was calculated to and
probably did result in an impropser verdict
notwithstanding whether there was evidence on it
at all.

In other words, my obijsction is good, it's
overruled and then you get to thﬁ‘m@xt paragraph
in here. It's a good objection, there wasn't any
evidence on ity but I still have th@‘buxd@n of
proving that it was going to result in an improper
verdict,

CHAIRMAN SOULES: I don't know whether

vou ~= I don't know whether vou have to show harm
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where there 1s no evidence of an essential element
and you've objected to the omission from the
instruction.

PROFESSOR EDGAR: That's relating =-
That's really relating to different things. The
guestion that vou're asking is net -~ is not
answered by the paragraph hers on the top of page
8. That's another =~ that's another matter.

CHAIRMAN SOULES: This is where no
objection has besen made.

MR, SPARKS (EL PASO): I think vou'ye
right. But my queetion is: It is not answered,
but i1f you read the next paragraph, it cives me
the inference that, in fact, you could make that
objection. It could be overruled and -~ and you
have lacking in legal or factual sufficiency of
the evidence which, I assume, is no evidence, and
you've got to now show that it was calculated to
and probably did result in an improper verdict. I
don't see ~-~ I megan, I think it’s -- you could
have that instruction. That's the instruction I
get when I read ite.

PROFESSOR EDGAR: Aren't we really
talking about three different things, now, instead

of just one or two?
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CHAIRMAN SOULES: Yess The harmless
grror part of it is another somewhat complicated
concepte

MR. REASONER; ¥es. I think we should
come back to that but I think 8S8am is right,
Hadley. This is written so broadly.

PROFESSOR EDGAR: 1I'm saving we need
to do something =« in visw 0f what we do wi%h Rule
277, we need to come back and rethink what's
here. I don't deny that at all., I'm just simply
saying that what yeufre talking about is not what
Luke's talking about.

MR, REASONER: Yes, I agree.

CHIEF JUSTICE POPE: HMr. Chalrman?

CHAIRMAN SOULES: Yes, sir. Chief
Justice Pope.

CHIEFP JUSTICE POPE: I hate to just
throw another dead cat hers on %ha table but
except for the brilliant people who are sitting
around this table, the lawyers of Texas do not yet
know that nearly all of 277 has been deleted so
that we are aiming at broad issues.

And out there there's going to be some county
judge whoe will be slow to £ind that out, and he's

going to submit the fraud case in four issues
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instead of five., It's going to be a rather simple
lavsuit and it's going to be a simple charge.

He's going to have four issues out there submitted
the ©ld fashioned ways. Or the more modern waye he
may submit it with a checkoff on each one of
these, misrvepresentation, reliance and 80 forth
and he is going to omit one, and there's nothing
wrong with that. It's an entirely propser method
of submitting the case and that's going to
continue £or some years because there's nothing
wrong with that.

Now, don't you think that the deemed as £found
rule should apply teo that type of situvation like
we have applied it in the past?

CHAIRMAN SOULES: Judge, I don't, but
that's becasuse I'm trying to go to the broad
issue. I would just change the bottom ¢f this to
say deemed found -~ Ydeemed found’by the jury in
such manner as to support the answers of the jury
to which the omitted element is necessarily
referable.” In other words, the trial judge on
conflicting evidence has got to go with the
findings ©¢f the jury on the things that were
submitted, He can’'t go contrary to the findings

of the jury on the things that were net -=- that
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were submitted. BAnything that's necessarily
referasble to what was submitted, the jury's
verdict iz going to control.

Howy, that's -- and if you go along -~ if you
d¢ that, then whether it's a broad issue or
granulated issues, the same rule would apply. And
it does support the going to broad issues because
then you don't break it down. Now, that's my
feeling about it I don't know whether that's ==
and here's Rugty and h@'éis&gx@&s with me. I want
t0o heay it fully. Is that Orville speaking?

MR, WALKER: Yes.

CHAIRMAN SOULES: Orxville and then
Rustye.

MRs WALKER: I think we've got two
walvers; one when you have an independent ground
of recovery that's not requested, it's waived.

CHAIRMAN SOULES: It's wailved.

MR, WALRER: The othexr is when you
have an omitted slement, which vou've got a waiver
theres You bhave waived a jury tzial_&md you have
placed that in the lap of the court to £ind. In
other words, by that issue it's a nonjury trisl
and if the jury is free to answver that either way,

s0 hag the triasl judge the power to answer it
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eélither way.

He should not be bound by what the jury has
alx%aﬁy found becsuse the jury can f£ind that
contrary to what is already found, like proximate
cause. He could say everyihing isg negligent but,
no, the proximate cause omitted. The the Judge
can sav, well, I don't think it's proximate
cause. And it’s not in harmony with the verdict,
you might say, but he should have the power to
£ind in such manner &8 he pleases as to that
omitted element.

CHAIRMAN SOULES: That's the principle
argument against it. I recognize that. Rusty
McMains.

MR, MCMAINS: The necessarily
referable concept I don't think is -- I mean,
wvhere we disagreea, I think, partly is, vou think
it’s necessarlly referable to the issue asked. Of
course, the entire concept of omitted element is
the jury isn't asked. The first thing is, it has
to be missing. In the example that w%@v& been
talking about where vou've got £reud that has so
many elements, one of which isn’t there but the
theory of recovery obviously is fraud, that's what

is submitted.
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Lawyers and judges know that that'’s an
element. Laymen don't know because they are told
by the Judge that they are to consider only what
they are told as to be the law. And I think that
it is ageinst common sense for one thing, in
addition to being contrary to Rule 26~2 on what we
instruct the jury, to presume that the jury knows
what this missing element is and found it in a
particular manners.

And I agree with Orville that the gqguestion in
concept of distinction -~ we're talking sbout
waiver both places and the question is, what did
vyou waive? Did you waive the right to try that
issue altogether, because that’s what vou'yrs
arguing, or did you merely waive the right to¢ get
the jury to answexr that issue?

Now, &8 & pragmatic thing, I doubt there's
anybody in thisz room who's sver had a judge rule
contrary to the verdict on a supposed desmed
findings, He either did it because he didn't like
the parties or even because somsbody vas
intelligent enough to realize that thev've left it
cut and ask them to make & finding. Mogt of the
time the judges says, well, that's your tough luck

vou didn't object to it and they enter the

512~474~5427 SUPREME COURT REPORTERE CHAVELA BATES




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

311
judgment, pretending, in sessence, as you suggest
they should, that the jury would have found that
way 1if I asked.

Most ©f the cases on deened findings you
don't sver get to them until vyou get to the
appellate court and all of a sudden it's the
appellate court that discovers there's a deemed
finding and that's where it's mentioned. The
problem I have with your theory, however =~ with
your theory o©f presuming that it was determined by
the jury is particularly consistent now with our
appellate rules.

If this is & jury finding, then you don't
have & factual sufficiency attack on that £inding
uniess you make it in the motion for new trial.
You ain‘t got ones S0, all you're talking about
now is the no evidence attack. Yes, I can make a
no evidence attack. Factual sufficiency, no, I
ain't got one of those because I didu't notice it
back then.

At least in this manner in the way that we
have rewritten the rule -~ bscause the rule has
two things that are changing; one, to deal with a
distinction between slements and issues to adapt

it to broasd form gquestions, but two, to indicate
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- that the deemed finding must be supported by

factually sufficient evidence. 80 that when
nobody tries that iessue and it gets to the Court
of BAppeals, the Court of Appeals gets Lo look at
it and say, look, everybeody forgot about this, but
there is proof that is sufficient to satisfy us
that there is sufficient evidence to support that
deemed £inding.

And if you recognize that there is a
distinction between no evidence and insufficient
avidence, then what yvou are doing is impoesing on
that party, the same one who missed it when it
went to the jury. If he misses it on motion for
new trial, he's blown it forever. &nd the other
party can gay, well, it's a deemed finding and all
I've got to have is @ little scintilla and it
could even be hearsay as long as lt was
unobjectable. I get to support it all without
eaver having a fact finder evex tryimg that cases
I £ind it difficult to belisve that endemic to the
broad form submission is the concept that we have
to make the charge that much jeopardy for & lawyser
that 1f he has messed up, that he can’'t at least
go back and try that issue at some level and get

some judicial determination rather then making all
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these presumptions about, well, the jury would
have answered it that way anvway if they had only
known about it-.

CHAIRMAY BSQULES: Buddy and then Bill
Dorsaneo.

MRs LOW: I would agree, I think, that
this is a finding that was not addrsssed by the
jurys Then, before a judgment was entered 1f they
find out about it befeore a court should address
it you have waived the right to a jurys. Then
someone should consider it and consider the
justice in the case in arriving at a decision.

Then if it's on appeal, I think, &s Rusty
suggested, might come up to go to appsal, then I
think you sheuld go along in favor of affirming
the trial court rather than reversing the trial
court on something he really -- that wasn't esven
brought to his attention because he enters a
judgments

CHAIRMAN SOULES: Bill Dorsaneo, then
Frank.

PROFESSOR DORSANEO:; Well, the reason
why I've decided to go with Luke's approach on
this is8 that when you take a look at this rule and

what really happens, an element is left out aslong
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the way and nobody knows that through the entire
proceeding including rendition of judgment.

S0, to say that conceptually that we're
merely wailving the right to jury trial and that
the Judge has made this finding on the basis of
conflicting evidence, is it -~ it's a pretense.
It is because that's really not what happened.
What happened is nothing happened on that element,
and on appeal we treat something as having
happened based upon how the judgnment was
rendered.

Now, in the cases that I°'ve seen that end up
with a kind of a judgment &h&é@s in disharmony in
a sense with the verdict, there’s usually some
screwball reason why the Judge rendersd the
judgment the way she did, or he did in a given
cases You see. And that has n@t%ing to do with
it

S0, this device that's in @ug Texae rules
that has the appeal, the logical appeal of being
of a rational solution to a problen tﬁ&t really
existsy it has an intellectual appeal. It isn‘'t
-- doesn’t really work raticonally at all. And so
what's the difference whethey we say it's this

pretense or that pretense on the issue.
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MR, MCMAINS: Would you take away the
power of the trial judge to make & finding if it's
called to his attention?

PROFESSOR DORSANEO: That's what I
asked Luke and I have @& hard time with that one.

MR, MCMAINS: The key is, if you would
not teke that pover awav, that's the reason that
they have deemed it found in entering the judgment
because they give the trial judge credit for
recognizing it and deem it found that way as if it
had been expressly called to his attention. If
you're going to give him that power, then the
extent of the wailver is the waiver of the right to
& trial by jury, and you've got to be consistent
there to say that if you don't phrase it, you
don'tf =

CHAIRMAN SOULES: Frank Branson.

MR. BRANSON: Now, Rusty, as I
understand what Luke is saying., &hwughg what is
necesgsarily referable elements, the time to be
pointed out is the time to object &alth@ charge.
And what ~- exactly what would happen in a fraud
cage or any of your other casesg, 1s the defense
lawyer, who is probably more up on the procedures

and the elements than your average plaintiff's
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lavyer, will sit there knowing that the element is
missing and take his bite at the apple on his
motion for new triasl level knowing he can't losse
the lawsuit at that stages

CHAIRMAN SCOULESg The response Lo
Rusty that I see is that both sides --

MR, MCHAINS: You've already won.

MR, BRANSON: A&ccording to judgment
here «- I mean, if bhe knows the jury £inding is
not going to be any good on him, he's got a duty
to point it out to the trisl court to make that
correction pricr to bging submitted to jury. If
we do it the way it's proposed, that’s taking away
from him. He doesn’t have to make that
objection.

MR, REASONER: Frank, I've never mat a
man with that kind of attitude.

MR. SPARKS (EL PASO): ¥ou'lre a2
failure to make the objection to the malpractice
carrier at the same time.

MR. SPARKS (SAN ANGELO): ‘Wh&t Frank
wants you to do is to help him try his case. It
would be veour burden to point ocut each elenment he
negdsg.

CHAIRMAN SOULES:; Well, no¢ lawyver here
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would fail to object to, I think, an omitted
e¢lement unless it was essentially just & foregone
conclugion that the jury was going to go that way
anyway I mean, I can’'t imagine not objecting to
an instruction or definition o0f cause of action
that omitted one of them that you had & chance to
argue with the jury on, and pecople here wouldn't
¢o that.

But, you know, who -~ what do you weigh? I
guess that’s really what we're down to. If a
party omits an element; all the parties, it's not
just one party., The plaintiff trying to ~- who
wants to prove this cause o0f action or defendant
who wants to establish the affirmative defense
doesn’t get all the elements in. He omits the ¢one
necessarily referable element.

The other side doesn’t object. Neither party
has == is seen f£lt to try that to the jury. They
both waive the factual determination of that by
the juryv. They have submitted to the jury what
they both regarded as the cm&tzailiﬁg issue in the
case and it's been decided.

To me, & judge ocught to have 0 enter &
verdict on that. And the parties can't now come

back after the fact and go back and try to do
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something they should have done at the chazge
stage because what are the odds? Is a jury that
sees nearly all the case vour way going to see the
rest of it or not? I can't answer that. I nesan,
nobody haes got & crystal ball. But I would
guspect that in most instences,; if that had been
submitted, probably the jury answering the
guestion will be pretty much the same.

It depends on how hard you're going to hammer
on that issue in jury argument. If vou're going
t¢ hammer on that issue in jury argument, believe
me, you're going to object to the charge if it
omite that element. S0, 1f it's that important,
to me, it ocught to be raised before the
submission. E¢ I guess, really =~- did you have a
guestion?

MR, JONES: No, sir.

CHAIRMAN SBSOULES: Let's go ahead and
get everybody heard on this. 1 mean, it's pretty
important. Hadley.

PROFESSOR EDGAR: Assume there's no
evidence. Now, that's not waived, is it?

CHAIRMAN SBOULES: No. No egvidence is
not waived. And what I don‘t undevstand, Rusty,

and I°'¢ like to understand 1i¢ -- on an
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insufficlency point, how doss it change your right
to appeal of an insufficiency point whether
it's ==

MR, MCHMAINS: Bercause xiqht’n@w if
what you do is chenge this to be & finding -- it
is & d@@méd finding by the Jjury., then, it is &
jury f£inding. Rule 324 requires & jury finding
for attacks on against the great weight or factual
suffigiency or even zremitted to be attacked by
notion for nevw trial.

CHAIRMAN SOULES: Okay.

MR, ﬁcmAXNSg All 1 szid was ~- and ﬁ%
just needs to be understood that this is a
necessary counterpart of what you're suggesting.

CHAIRMAN SOULES: And a judge finding
can =~

MR. MCHMAINS: We can kKeep ouy motion
for nevw trial. Nonjury cases don't need motions
for new trial under our érac%im@@ with very
limited circumstances under 324,

CHAIRMAN SOULES: Evenr a nonjury trial
of one part. In other words, suppose pricr to the

we gnd I don®t know thig -~ suppose that this

‘omitted element is raised between verdict and

djudgment --
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MR. MCHMAINS: It doesn't make any
difference.

CHAIRMAN SOULES:; «~- and you sayg
Judge, make a finding and that judge makes a
findings Do yvou have to raise that in 2 motion
for new trial?

MR, MCMAINS: That's what we're trving
to deal with in the rule. I mean, the point isy
seey, you're saying that the rule should be that
the judge has only the power to render Jjudgment in
accordance with the verdict.,

CHAIRMAN SOULES: I'm trying to get an
answer to something slses

MR. MCMAINS: That's your position,
then, the Judge has no fact finding power at all
in that element.

CHAIRMAN SOULES: I*m not --

MR. MCMAINS: 1If he has no fact
finding powser on that element, it is a jury
finding. A jury finding on against the great
weight or factual sufficiency must b@ attacked by
a motion for new trisl oxr it is waived.

CHAIRMAN SOULES: Okay. Let me ask
Bill & gusgstion.

MR, MCMAINS: S0, yvyou are refined,
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then, to a no evidence attack at all assuming that
you have managed to discover it by the time you
did your brief.

CHAIRMAN SOULES: Bill Dorsaneo, iLE
the Judge makes an expressed finding on an omitted
element between verdict and judgnment, does
insufficiency of the svidence on that express
finding by the Court of just one element have to
be raised in motion for new trial?

PROFESSOR DORSANEO: Well, no. The
rule doesn't say that, but the rule doesn't gay a
lot ¢f things that we also know have to be raised
in motion f£or new trial.

CHAIRMAN SOULES: Bo, maybe there's no
difference in which way you deem it.

MR. SPARKS (SAN ANGELO): The Judge
has to entexr a verdict censistent with what the
jury has found is what Rusty is say£n9$

MR. LOW: Are we treating that as a
jury finding or judgment?

MR, MCMAINS: I£f you treat it as &
jury finding, it's going to have to be raised in a
motion for new trial. That's for certain.

PROFESSOR EDGAR:; And maybe it should.

PROFESSOR DORSANEO: And it ought to
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be.

PROFESSOR EDGAR: It sure should bsa.

CHAIRMAN SOULES: And if yvou treat it
as a judge finding, you may have to raise it on &
motion for new trials

PROFESSOR DCRSANEO: It should be.

PROFESSOR EDGAR:; It sure should be.

CHAIRMAN SOULESB; 8o it may be the
5ame .

PROFESSOR DORSANEO: Under the current
rule, Rusty is right. It literally only says that
you have t¢ raise factual insufficiency complaints
when vou have a jury £finding, but this pearagraph B
of Rule 324 is ~« when I read it and teach it, I
think thet there are alsc other gituations and I
know about some ©f them in which yvou have to
include something in & motlon £for new trial when
thev're not enumerated in it. &né I jdust don't
think this issue was addressed by the Supreme
Courts.

MR, MCMAINS: It was addressed,
though, because that'’s what the conflict was in
the previous rule in Rule 324, because there was a
previous rule that talked -~ in which there was a

dispute between El Paso and Dallas with regards to
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whether vou had to have a motion for new trial to
attack findings by & judge.

PROFESSOR DORSANEOD; Let me put it
this ways 1If anvybody asks me whether they ought
to include & point in a motion for new trial and
it's & factual insufficiency complaint concerning
& judge £inding in a jury case, 1'd say you bettez
do it. If you don't, then you have some nice
technical arguments but you probably have made a
mistake, 0, that's my answer. I know what my
legal advice would be.

CHAIRMAN SOULES: Are there -~ Harry
Reasoner.

MR. REASONER:; Yes. I would like to
raise & somevwhat different but related guestion.
You know, as I understood the prior rule, we had
no problem in only factual matters being deemed
because issues appropriately submit only factual
questions t¢ the jury. I take ityan #lement can
be & mixed fact in law, right? S0, it seems L0 me
that at a minimum we should gualify ﬁhiﬁ to say
factual element.

PROFESSOR DORSANEOD: Well, vou see
you're going to get yourself inte a place whers

we're golng to be lost forever.
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MR. REASONER: No, the judge always ==
the judge always decides agency, v&li&ity of
contract; these are always decisions that the
Judge makes. The way vou've written the rule,
you're going to take away his powver.

PROFESSOR DORS&NEO& Let me give you
an example of a conflict that we have novw wherse
this problem really exists now. There is a case
called Allen versus American National Life
Insurance Company ©r & name to that effect, and in
that case, I think that the chargs was & Ccase as
to whether there was fraud in getting insurance.
FPraud was defined in terms ©f what the person «-
what the applicant knew or should have known at
the time they applied rather than what they knew.

In other words, the scienter requiremaent of
the defense was not defined properly. Okays. HNows
that'’s treated as & law problem rather than &
mixed law and fact problem. I can't explain it
well encough to get it acroes simplys

MR. REASONER: That's not a law -~
whether you knew or should have known is a
question for the jury.

PROFPESSOR DORSANEO: No, no; but ==

PROFESSOR EDGAR: But the words “are
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should have known® were left out of the
definition.

PROFESSOR DORSANEO: They were put ine.

PROFESSOR EDGAR: They were put in the
definiticon and it was only what they knesw rather
than what they should have known that was
required .

PROFESSOR DORSANEO: The dividing line
before on whether something is treated as
defective such that vou waive the law which is
where we started out, Rustys, arguing that you're
waiving the law in this and -~ or subject to
deeming principles had to do with whether it was a
law question ~- law giving improper law, you waive
the laws, too bad, tough luck, ne relief. If it's
messing up the factual elements question, that's
different. That never made any sense.

MR, REASONER: But why don’t you call
these factual elementsy then?

PROFESSOR DORSANEO: Because I don't
want to preserve that o0ld stuff.

MR. BRANBON: Luke, what are you
recommend ing?

CHAIRMAN BOULES: What 1I'm

gecommend ing and I°'d like to think overnight about
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whether we ocught to put factual in there. I don't
want to == I mean, either -~ my inclination would
be to do it now or think about it overnight and
see if Bill does come up with some thingg that
historically we would really be mudding things up;,
because you know we can'g =~

CHIEF JUSTICE POPE: Tell me one more
time what's wrong with the deemed as found in
support of the judgment. Just tell me one more
time what is the vice that flows from that, and
what are we going to do about these thousands of
cases that are golng to be correctly tried on the
system that's not the fraud issue, particularly in
the lower couriss

MR. BRANSOWN: Well, what happens;, Youy
Honoy, when the trial court deems the missing
glement against the jury verdict and enters a take
nothing judgment and on appeal you are limited to
what he deemed the factsg to have been,; which is
totally contrary to the jury finding.

CHAIRMAN SOULES: Judge, I think
this ==

CHIEF JUSTICE POPE: DNow, o©of course,
we have that situation right now.

MR. BRANSON: I understand that they
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1 HOV wew

2 CHIEF JUSTICE POPE: But how many ==

3 how many times have any of you had an experience

4 or have read about a judge deeming a finding

8 contrary to the jury vexdict®

6 MR. BRANSON: 1I've got two on appeal

i now with major NOV findings in them». If the Judge
8 was going to NOV specific jury finding, he would

8 sure as hell go back and loock for elements left
10 outs
11 CHIEF JUSTICE POPE; I'm not familiar
12 with the ideas actually.
13 MR, REASONER: But, ¥Frank, isn't the
14 answer to Judge -- my suspicion is the answer to
i5 Judge Pope's question is that none of us know of &
16 case that we've been involved in where the Judge
17 has deemed & finding contrary to the jury verdicte.
18 CHAIRMAN SOULES: Well, they're in the
18 boockga

20 MR, WALKER: I deon't think it's
21 happened since way back in maybe the '30's. The
22 case of Nixon -« where the Supreme Court upheld a
QB jury == o0f course, f£inding contrary to the verdict
24 net in harmony, way back. Nixen against Hershey
25 {phonetic)s I believe, was the title of it. I
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think it was in the '30°'s or maybe '40s. I think
that’s the last time it's ever happened.

CHIEF JUSTICE POPE:s Well, that don't
mean that found in accordance with judgment has
got a rathey illustrious historye. It goes back to
Silliman versus Gunoe {(phonetic) pricy to the turn
of the century. That's where it happened. Judge
CGaines wrote it in which was an oversight case.
They didn't submit an undisputed issue.

MR, WALKER; Judge Gaines wrote it and
80 forthe

CHAIRMAN SOULES: Judge, I go to
Lemos ==

CHIEF JUSTICE POPE: My question is,
don't we have the same problem if we say "verdictg®
instead of "judgment® that we have right now?

CHAIRMAN SOULES: I think not, Judge,
and here’s why: It comes out on your case at
Lemos versus Montez where you condemn
proliferation of instructions,. HNow, if == and I
don't care whether it's on affirmative defense by
the defendant or cause of action by the plaintiff
but I want to use cause of action by the
plaintiff. If in the plaintiff’s cause of action,

he has risk of b@iﬁg deemad out of court becauss
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he dogesn’t have every concelvable element in that
instzuction, I think we're going to proliferate
instructions.

On the other hand ~~ because he doesn’t get a
chance to hiéve a defendant shoot at him in that
charge conference over this. This is after the
verdict. As a matter of fact ~- and the trial
judge has ruled against him, 80 he has got to come
back in and just analyze every conceivable
instruction to be sure that he doesn't leave an
element out of that instruction.

My feeling is that ag & policy -~ it's just a
policy matter in support of simplification ©f the
trial judges crafting & charge and the sanctity of
the broad issue that gets submitted that we
support that verdict every way that we can
including if somehow an element is left out in the
«= in the leaning towards not proliferating
instructions as we used to proliferate issues,
that if that’'s not complained about, that jury
verdict stands and that party who got that verdict
gets a judgment on it.

MR. BRANSON: And the truth of the
matter is, Your Honor ==

CHAIRMAN SOULES: That's why -«
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MR. BRANSON:; == if the Judge feels
like an @lﬁmént was not proven, he's still got the
HNOV powers

CHAIRMAN SOULES:; He can grant & new
trials

MR. BRANSON: That's vight. He can
grant a new trial, either wav. But yvou have given
sanctities in the jury'’s verdict and you've taken
away an opportunity for one side to hide behind
the log and not make the objection until post
verdicts

MR. MCHMAINS: There ain't nobody
hiding behind the log.

MRs BRANSON: There could bes

MR. LOW: Luke, one thing you‘'ze
overlooking, some of your business verdicts have
many issues and the courts might steal -~ in
issues,;, s8¢0 there might be & big guestion what's
congistent with the verdict. &nd I tried some
business case where it's very difficult(te figure
out what the verdict wae when it was over but
there's not much difficulty in figuring ocut what's
consistent with the judgment.

MR. REASONER: That's a very powverful

peints
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PROFESSOR DORSANEO: It i & point.

MR, SPARKS (EL PASO): Luke;, do vwe
have to change the rule now where a lawyer is
required to submit legally sufficient issues oz
instructions to that he has to submit -~ he or she
has to submit almest legally sufficient issues.

It seems to me that this is one of the times that
we're looking at tryving to adapt a rule to a
lawyer who didn't do his homeweork and who is
making & mistake, and that's been one of the
problems in always drafting rules is how far do
you gos. I guess, I just -~ £or the record I think
I better say that it's one of the first times 1've
ever agreed with Rustye.

PROFESSOR EDGAR: Do you want that on
the record?

MR. SPARKS (EL PASO): I put it
there.

PROFESSOR DORSANEQ: Th@x@’s ancother
motivation involved here instead of just favoring
verdicts and Jjuries and that kind eflbusin@aﬁﬁ
One of the main procedural motivations that I have
is that once we start changing the roles of
gugstions and instructions as we've done, as has

been done since 1973, we run into problems of
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distinguishing between cases that are defective
instruction cases.

And the 2rror has been under a certain number
of cases when thev're conceptualized that way
considered to be waived and you agree to the law
that is submitted in the instructions of
definitions; it's the Allen cass. You run into
confusion as to whether you have that kind ¢f case
or whether vou have a case that's coversd by th@
deeming principles over here in the last part of
pld Rule 279%. And you can make -~ you can make an
argument that procedurally is scund where the
result ends up being diffsrent. By having it be
in harmony with the verdict, the problem
disappearss, The problem of having two different
sats o0f rules coming to diffserent conclusions goegs
away and that's another motivation that I would
have. We eliminate other procedural problems by
deing it the way Luke savs. |

MR, MCHMAINS: Well, I have another
inguiry along the line of Judge Pﬁp&§ What
happens if both parties -- gsince we're talking
about a bunch of incompetents trying a lavwsuig ==
what happens 1f & perty submitg his theory of

recovery, since you are revising it so that it's
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deemed consistent with the answer to which it is
referable, leaves out an element end the theory ==
and the defendant 8lso leaves out one of his
glements. S0, now undery your rule, we get to deenm
both of them found consistent with the jury
verdicts.

Now, what'’s the Judgse supposed to do with
regard to rendering a Jjudgment when both the
defense is proven by something that wasn't asked
the jury and the recovery wasg proven by something
that wasn't asked the jury? The question here is
the power and discretion of the trial judge in the
abstract. And the extent of the waiver that we
are going to have in guestions whether we keep the
waiver that we've had for 70 or 80 vears, oy do we
extend it further to where you say we walve this
right to trxy it at all, by virtue of having missed
the fact that it was omitted &i&h@x from the
recovery or defense.

And it seems consistent that what he has
waived is the submission of it to th@}juxyw
That's what the Federal rule is. The Federal rule
isg sxactly the same and there are a lot of people
who are proponents of the Federal rule, because

the Federal rule on omitted eglements or anything
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that should have been in the charge but wasn't are
desmed found by the Judge and are subject to the
-« that's right. In & gesneral charge or anything
glee,y, 1f vou ailn't got something there, we assune
we give some credence to the judge's knowledge of
these things.

And I just think it's a detraction from the
judge in uncomplicated cases. I'm not sure that
there aren't going to be efforts to craft
instructions, in vour terme, for both defenses and
claime and sometimes the submission of multiple
theorieg o0f claims in the same issue. If there
isn't going t¢o be left ocut both sides’® elements,
and if you start saying that it relates to that
issue, then you're going to wind up having as many
deemed findings argued in favor against a judgment
as you are for it, if vou don't have any way out
of the box.

Your answer te¢ that -- the only other
response that you can have ie, well, that's
ocbviously, then, an irreconcilable cgnflict@ So,
we're going to £ind that the deemed f{indings
irreconcilably confliict and a new trial is
warranted. HNow, that just seems to me to be an

swful waste of time. And I think that it is &
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urden on the gensral submission practice and not
an improveménte

MR, LOW: I would move that yvou put it
t0o & vote as to the -+~ whether we're going to turn
it one way or the another -- change the deemsd
finding one way ©or the othey and bring it to a
vote which way.

PROFESBOR DORBANEOQO; There's really
three chﬂicéag thoughoe

CHAIRMAN SOULES: Okayv. What are
they? As I see ity I s¢e two 0f then.

PROFESS50R DORSANEO: We leave it that
it’s thie draft or something substantially like it
where we're talking asbout elements that are
omitted whether they're omitted £rom issues or
whether they‘re omitted from definitions and
instructions, and have the deening rules that have
traditionally been applicable apply such that the
emitted eslement is deemed found in support of the
judgment. That's one choices.

Ancther choice would be one that we really
haven't talked about, which is to just say if the
problem is one of the propriesty of the -~ 0r the
accuracy o©of the definition -~ let's say, the

definition ©f freud, we treat that as & waiver of
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law kind of thing. Do you understand what I'm
saying? Under prior law., if you define negligence
the wrong way., then that's the definition of
negligence for your case and you can'’t complain
about it on appeal 1if you didn't object. So, it's
very analogous to defining fraud the wrong way by
leaving a part ©of the definition ocut, by leaving
one element out.

And under case law that exists now, 1f you
Ccharacterize the problem as a defective law in an
instruction problem, then the law -~ then it's
walved. I mesn, it's not part of this deeming at
alls It's another part., It's over in Rule 274,
It's not here in 279.

And the third thing is =~- the third thing is
to do something like Luke suggests that I think
dedges the bullet on whether it's over in Rule 274
or here in 27% begcause you say it is still going
to be degmed. We still have to pretend that it's
found and there still has to be @vid@mc@ but it's
now going to be in harmony with the verdict rather
than with a judgment that came about on some basis
or another.

I think those are really the three choices.

The problem is presented, as 1 sge ity by us
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changing the roles of guestions and instructions
and definitions. When the roles are changed, the
rules like these don't end up meaning the sanme
thing anymore.

MR, Rﬁ&EONER;l It seome to me that yvou
really just slidg over the issue when you say in
harmony with the verdict. I thought Rwé%y made a
very powerful point that in complex cases you're
going to have a varlety of findings, and if vou
Bay, Court, you have n¢e power, you've just got to
leok and deem for both defendant and plaintiff,
everything in support of wha&?@h@ jJury did
partially find, then I suspect that vou're going
to help defendants probably more than plaintiffs
in ¢ases where defenses are raised, vou know,
where they have submitted some Iincomplete defense,
and you've got to deem the rest ©f it

CHAIRMAN SOULES: ¥You would have to
deem an omitted element consistent with the
findings of the jury on the netessarily referable
submitted issues. MNecessarily referable is a
concept that we know about. 1t's & difficult
concept.

MR. REABONER: On the submitted

affirnmative defenses .«
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CHAIRMAN SBSOULES: On the submitted
affirmative defenses if there was an omitted part
of that, that part would be deemed in support of
the defense.

MR, REASONER: Which would reguire a
judgment for the defendant.

CHAIRMAN BOULES: Well, to the extent
that that defense wiped out the entire plaintiff
- whatevey part ©f the plaintiff’s cause of
action it went to. On the other hand, if in the
same verdict, there was an omission from the
Plaintiff’s cause ©f action, and everything else
was found his way, that omission would be deemed
in favor ©f the pl&intiﬁﬁ because that would be an
glement necessarily referable to his cases

50 when you get through, you've got a
complete verdict. Now, how it works depends on
how the verdict would have worked if it had been
completely submitted to begin withs.

MR, REASONER: But, vou know, I guess
my problem -~ this seems to me to be a radical -~
potentially, & very radical change. I mean, we
knew that ~- at least as far as I know, the
Federal rule, which faces basically the sanme

problem that you suggest is now engendered by the
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more extended use of instructions, works very well
by leaving the discretion with the Judge.

CHAIRMAN SOULES: The discretion with
thg ==

MR, REABONER: = 0 make the
finding.

CHAIRMAN SOULES: Well, but this is
when the Judge fails to make a finding.

MR, REASONER:; I understand but that's
the way ~- as I understand it, that's the way the
Federal rule «-

PROFPESEOR DORSBANEQD: The Federal rule
is copied from our rule. We invented this deeming
concepty I belisve.

MR» REASONER: But they use the
deeming concept together with extensive
instructions and my impression is it works well.,
S0, why should we break n@w ground and invent some
new concept where I think & number of potential
difficulties have been pointed out today.

CHIEF JUSTICE POPE: Let us assume
that the jury comes in and there's a verdict and
there®s a hole in the instruction about one
element thaet's not there and everybeody discovers

that fact. Bo; they go up and they really have
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had it before the judge and they argus it to the
judge, and the judge says, well, I hate to do this
but I'm going to have to £ind on this other
slement. There is evidence here, and the
overwhelming weight of the evidence, as I view it
is against the verdict whether that verdict be fou
the defendant oy plaintiff, and I'm going to
render a judgment the other way. In other words,
the judge is performing his function ag & judgs
and he makes his decision.

MR. LOW: Can we put those in
categories?

PROFESSOR DORSAREO: I would agree
with that. I agree with yvou on that one., Judge
Pope., I don‘t think anybody can argue with you
about its That's the case where it never Comes up
until after -~ until appeal.

CHI%F JUBTICE POPE; If we start
drawing that kind o0f a line between whether the
Judge can rule or can't rule, then we need two
rules on this.

MR. LOW: One if it is and one if it's
not.

CHIEF JUSTICE POPE: And we are really

cutting things fine now.
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MR. SPARKS (S8AW ANGELO): I've got a
little problem right there. You try your case and
an element is missing, & fraud case, and in your
question there's evidence there, okaye &mé vet the
judge, for whatever reason, just says, well, you
didn't submit it and I juSt don't think there was
enough evidence and I rule against you. Okaye.
But there is @Vi@@ﬁﬁ%m My problem is that at that
point in time, I think the appsal ils over. You
didn't get vour element submitted and you've got
no right to appeal from that judge’s ruling.

Nows, if he rules in favoxr of the verdict,
reviews the evidence, says, yves, there's evidence
here, 1'11 find than element along with the
verdict, then the other person, the defendants,
have got the right to appesl and have an appellate
court look and see 1f there is evidence o0r not.
But if he rules against the person that left it
out, there's no appeal from what iﬁm hearing.

MR, REASOHNER: Why not? I don‘'t
understand.

PROFESSOR EDGARy This can work the
other ways though.

MR, MCHMAINS: Works both ways.

PROFESSOR EDGAR:; Let's just assume
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that freud is an affirmative defense ratbher than a
theory of recovery. And the omitted element is
missing and the jury finds in favor of the
defendant on that omitted slement. The trial
judge might conclude, well, I think that this
should be answered -~ that the evidence is - is
not adequate to suppoert this wmissing element s0
I'm going to find the other way on thats

MR. SPARKS (BAN ANGELO): I
understands, I'm just sayving ==

PROFESSOR EDGAR: It works both ways,

MR, SPARKS (SAN ANGELQ): My
proposition is whet I'm saying, Hadley. It seens
like to me that if the Court rules opporite from
the rest of the jury's findings, okay, that there
is no right ¢of appeal.

MR. REASONER: I don't understand.
Why isn't it the same shot whichever wvay you're
coming on that?

MR. LOW: Why is there no right of
appeal? Ig it statutory that you cag”t appeal or
vyou just couldn't prevail?

MR, BRANSON: No. I think what he's
talking about is the burden that you have on

appeal. No evidence versus insufficient -~
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MR. LOWs -~ but certainly there is no
rule that says you lose your right to appeal.

CHAIRMAN SOULES: You would bave the
sameé rights as if the jury had found that element
against you.

MR, LOW: Final judgment. ¥You can
appeal for final judgment.

MR, WALKER; Absclutely.

CHAIRMAN B0QULES: Ckays. Any further
discussion?

MR. REASONER: I think your suggestion
of reflection over éh@ night to go -~ and I would
like for our draftsman to reflect on the use of
the term "elements® because I think when you get
inte these questions of law, it seems tO me -~
which I would presume elemsents to comprehend, then
you shouldn'®t ~- it should be the same rule,

CHAIRMAN SOULES: Let's try to give
that some thoughts And remind me, Harry, to be
sure to get back to that tomorrow whether we
should insert "factual® before the wozd elemant®
in most places in this rule. Maybe we should dgo
that. But that's not ~- as I seg the principsl
issue other than that here is whether we continue

to treat omitted elements as being deemed in
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1 support of a judgment or whether we treat omitted
2 clements as being encompassed in a broad issue.

3 And if you do that, then vou would say that the

4 verdict controls. You would deem the omitted

5 elements in favor of the verdict.

6 PROFESSOR EDGAR; May I makse a

7 motion? Is there & wmotion on the fioox?

8 CHAIRMAN SOULES: Well, I was going to

9 do it. I was going to submit it disjunctively
10 since I guess it's got t¢ be one or the other, but
11 I*11 be happy to hear yours.

12 PROFEEBSOR EDGAR: Well, with respsct
13 to the question now before uvwe, I move that we
14 ratain the language in’%h@ rule as it now reads,
15 that the deemsgd ~« 0r the applied finding will be
16 deemed in such a way as t¢ support the judgment.
17 MR, SPARKS (EL PASO): Second.
18 MR. LOW: I second that motion.
19 CHAIRMAN SOULEﬁg Moved by Hadley
20 BEdgar and seconded by Sam Sparks and thirded by
21 Buddy Low.

22 CHAIRMAN BSOULES; Those in favor of
23 the motion, show by hands-.

24 MR, SPARKS (SAN ANGELO): What?
25 CHAIRMAN SOULES: This is to deem in
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favor of the judgment even if it contradicts the
verdict.

MR, SPARKS (SAN ANGELO): Is this
yours?

MR, MCMAINS: Well, this is the
existing -

PROFEESSOR EDGAR: This is the existing
rule.

MR. MCMAINS; == by and large.

PROFESSOR EDGAR: And I don't think
vou're in favor of that, Sam.

MR, SPARKS (SAN ANGELO): I'm nmt?

PROFESSEOR EDGAR: Hot £from what you
said.

MR, SPARKS (SAN ANGELO}: I have heard

twe theories., One I will call Luke's and ong I

will call Rusty's.

CHAIRMAN SOULES: This is Rusty's
theorvs

PROFESSOR EDGAR: This is Rusty's
Lheory . |

CHAIRMAN SOULES: 12, ©Okay. And
those in favor of deewing it in suppert of the
verdict that the jury reaches. That's four.

MR. REASONER: Broadus is voting both
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Wayse.
PROFESSOR EDGAR: Broadug voted twice.
CHAIRMAN SOULES: 12/4.
MR. WALKER: 80, this rule has been
adopted.

CHAIRMAN BSQULES: Well, except for
some changes, and we're going te come back to it
to determine whether the factual elemente should
be put in.

PROFESSOR EDGARs Now, as far as the
rule in its entirety is concerned, though, Harry
had & guestion =-- or Sam, I guess, had & qwg@tian
concerning the implementation of the concepts
ambraced in the two paragraphs on page 8y 80 we
really haven't dealt with those yet.

MR. REASBONER: And I would ask you to
reflect on whether the insertion of factual would
make it consistent with the prior rula.

PROFESSOR EDGAR: QV%g here in the
paragraph on page 72

MR, REASONER: Yes.

PROFESSOR EDGAR: it migﬁta Luke
wanted to defer that until tomMOrrow.

MR, REASONER;: Yes ., I just mentioned

thate
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CHIEF JUSTICE POPE: Well, wait a
minute, Where is it that yvou would add factual?

MR. REASONER: Judge, what I wase
suggesting is, as I would understand the priox
rule on deeming, all that was really being deemed
was factual findings, and it seems to me "element®
is & broader term that could comprehend the
guestions of law as well. €0 that tov make it
consistent, you ocught to insert the adjective
"factual® everviime before "element.®

CHIEF JUSTICE POPE: Well, isn’'t the
only thing that a judge makes findings on is
factual?

MR. REASONER: Under the deeming
rule?

CHIEF JUSTICE POPE: {es.

MR, REASONER: Under the existing
deeming rule?

CHIEFP JUSTICE POPE: Well, it says the
judge shall file written findings -« written
findings, not conclusions.

MR, REASBOWNER:; Well, I don't know that
that alone =-- I mean, certainly you can have, vou
know, findings on guestions of law and findings on

guestions of fact just as a matter of general
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practice.

CHIEF JUSTICE POPE:; I'm not seriously
resisting what you're talking about. I think ~- I
just thought it was already in there snéd the only
thing & judge can do 1s make findings of fact.

MR. REASONER: I think that’'s
certainly true under our present rule and I just
S & A ﬁ&@ms to me that we ought to make it clear
that by using the broader term "element," we're
not expanding -~ we'vre not changing the reach of
the rule.

PROFESSOR EDGAR; You would suggest,
theny, that on page 7, £ifth line, it says, YOf
more than one factual e¢lemsnt -~ consists of more
than one factual element.”

CHAIRMAN SOULES: It appears several
times.,

PROFESSOR EDGAR: If we just put the
word "factual® there, then, then @Q@xything else
talks about suchk slements so that we only need to
put factual in there once.

PROFESSOR DORSANEO: Well, what doss
it mean when you put it in there?

PROFESSOR EDGAR: Well, trying to

distinguish between legal elements -- between
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définiti@ms that are -~ ¢0f legal terms &s
distinguished from factual elements.

MR, REABONER: Isn't that the way =~-
the present rule just says admitted issues and the
issues are simply guestions of fact.

PROFPESSOR DORSBANEO: That's what I'm
trving to save. There's an ambigulty -~ by putting
an ambiguity that leads you in two diffesrent
directions if that's a problem depending upon what
you think the problem is. By saving it's factual
-= by saying it's factual, I think you
gxacerbate.

HMR. REASONER; I suggest to you that
you apnswer the question of whether «- when you
£ail to object purely legal matters as to whether
vou have & second bite on the deemed finding. I
think if veou l1limit this to factual, you made 1t
cleay vou don‘t,

PROFPESSOR DORBANEQC: If you leave out
scienter or one element of fraud, would that be &
legal element problem?

MR. REASOWNER: Whether scienter exists
ig a question of fact for the jurv.

PROFESSOR DORSANEO: But if vou leavs

it out of the definition, would the deeming rule
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apply or wouldn't it apply?

MR. REASONER; 1If it's not
comprehended in the issue submitted t¢o the jurye

PROFESSOR DORSANEO: Y¥You're answering
me with riddles. |

MR. REASONER: HNo, I'm not. I gave a
Clear answers

PROFESSOR EDGAR: Let me ask a
specific question., Maybe this will get to it.
Harrys, Let's assume that the instruction to the
jury is based upon what the party knew or should
have known and those wordse are embraced in the
definition.

MR. REASONER: Right.

PROFESSOR EDGAR; &And there is
evidence <~ ohy, no, that won't work,

PROFESSOR DORSANEC: That won't work.

MR, REASONER:; Seey I1've looked at
this Allen case and it's really mé& this problem.

PROFESSOR EDGAR: Np, it's not that
problem but I == |

MR. REASONER: Now, the more
interesting question is if all they ask =-- if it
only contained did he know when the law is should

have known.
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PROFESSCR EDGAR: All right. Let's
assume that the law -« that is asked did he know
but alse it could support <= under the law it
could support if he should have known and there is
egvidence that he should have known «-

MR, REASONEBER: But no svidence that he
knew.

PROFESSOR EDGAR: - but there is no
gvidence that he knew. Now, can the Court: then,
deem a finding on that? Is that what we're
talking about as an element? I don't think it
is. I think that's an improper definition that
could only have besen corrected by a proper
objection., And I think that's where we're hung up
on which is whiche.

MR. REASONER: I would be inclined to
think vou're right in that instance because really
you have submitted the element of knowledge. You
just ==

PROFESSOR EDGAR; That’s a legsal
definition -~ this i1s more like a ﬁ@finitimn
rather than & factual element or whatever you want
to call it.

MRs REASONER: But putting in facts

would make it clear you couldn't deem it in those
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circunmstances.

PROFESSOR EDGAR: I think it would
make it more clear than it is now.

MR. REASONER: Well, I agree with
YOou .

MR, LOW: But any findings of the jury
is & fact finding based on instructions of t&@
law. S0 whatever the jurxy finds or doegs £ind is a
fact. And it°'s guided because jury dossn't deal
with the law. They are instructed to be guided by
the law that the Court gives them as theiz
instructions but whatever a finding ~~ is a facte.

MR, REASONER: I'm just troubled by
the term e¢lement which is a new objection.

{Off the record discussion
(ensued.

CHAIRMAN 8B8OULES: Okay. What are we
focusing on now?

PROFESSOR EDGAR:; We're on page 8,
Lukes

CHAIRMAN SOULES: We're really talking
about harmless error at this point, aren't we?

PROPESSOR EDGAR: Pardon? We're on

top of page B.
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CHAIRMAN BOULESB: Let's worry about
that factual thing overnight and see 1f we can ~-
sge 1f it becomes any clearer,

PROFESSOR EDGAR: Obviously, we're
going to have to say if a contention is made that
the submnission o0f a guestion =«

MR, SPARKS (EL PASO): Yes.

PROFESSOR EUDGAR;y =~ rather than &ll
this other because of our zule 277.

MR, MCMAINS: Do you want "guestioan®
or do vou want "guestion, instrxuction ou
definition®?

PROFESSOR EDGAR:; Well, let’s see what
we used over here, Rusty.

MR, MCMAINS:; I msan, because there's
an awful lot now that -~ I mean, we're just carte
blanche: You could go =- you can include a lot of
stuff in the instruction.

CHAIRMAN BOULES: I think it's a
submission of & question or an instruction.

MR, MCHMAINS: It can be é@féni&i@ng
tO0.

MR, REASONER: What's the matter with
cmitted from the charge?

CHAIRMAN SOULES: Let me sge heres
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I'm probably not following with you.

PROFESSOR DORBANEO: For what?

MR, REASBONER: I thought that’'s what
Hadley was talking abouit changing to queastion
where it says "from the charge.”

MR, SB8PARKS (EL PASO): He's on the
next pagse haere.

PROFESSOR EDGAR: I'm on page 8.

MR, REASONER: ©Oh. I‘sé%o Oh, okays

PROFESSOR DORSANEO; All three would
make it.

MR, MCHMAINS: What?

PROFESSOR DORSANEOQ: All three would
be 2ll right, wouldn't it?

MR, MCMAINS: Yes.

PROFESSOR DORSANEO: That's begcause my
bias == whegnever you say instruction, you say
definition because it really does mean the same
things anyway.

MR, MCHAINS: Y¥Y¥sge. Because if you
left it out, otherwise, somebody might claim the
adversary rule ¢idn't apply.

MR. LOWs Still, you've got teo change
the caption. It refers Lo questions.

PROFPESSOR EDGAR: But, can you =« Jlat
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me -=- let's think through this for a minutes. Can
vou have a definition that is lacking in factual
sufficlency or legal sufficiency? HMHow, it might
be inadequates. It might be incorrect, but is it
lacking in legal and factual sufficiency ¢f the
gvidence? I think only findings are lacking in
those particulars.

MR, MCMAINS: What do you think of
show cause inclusion in the definition of
proximate cause 187 Is that a definition or an
instruction?

PROFESSOR DORSANEOQO: it is & finding,
though. It should say finding. 1t really is a
£inding. It just lacks -~ it's not supported by
factual or legal sufficiency in the gvidence.
It's not the question, either. It’s not the
guestion; it’s not the definition; it's not the
instruction; it's what comes out at the ends, what
goes in at the front.

CHAIRMAN SOULES: Why aren't all
errors subject to the harmless @rxex_xwl@s in the
charge?

MR, MCHMAINS: I believe they already
Are.

CHAIRMAN SOULES: Why don't we just
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$ﬁy‘ﬁhiﬁg as I put to you in my letters “TErrors
in the charge shall not form the basis for a new
trial or reversal unless the complainant can show
that the same was calculated to and probably did
cause a result in an improper verdict® and go
through all these steps and kinds.

PROFESSOR EDGAR: Maybe we've
gliminated the reason for this but the reason I

included is because of the language in the casse

out ¢f the Dallas Court of Appeals ~=- it's a case

in which the Court concluded that -- that was a
limi@ing == & broad issue followed by & limiting
instruction was submitted. In other words, do vou
find the party was negligent to consider brake,
speed and lookout? A&nd the Court found that there
was inadequate evidence on loockout, and thus said
that the entire answer was tainted, even though =~
because the Court said that it could not be
ascertained whether or not the jury answered that
isgue based upon the slement which was lacking in
factual sufficiency, and, th@x@f@g@g_&&éd the case
was being reversed and remanded.

The case then ~-~ I've forgotten the style of
its The case then came to the Supreme Court and

it was settled and dismissed for want of
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1 jurisdiction. But what in the hell is the name of
A that c&sé?

3 CHAIRMAW SOULES: Even the case, 1

4 think, Judge Pope was talking sbout earlier where

5 they gave an errongous instruction on the laws

6 just flat misstated the law -~ it was & banking

7 case -~ the Supreme Court talked about Rule 504,

8 said it was harmful. If you ~-

9 MR, MCMAINS: Gulf State Bank versus
10 Iminizer (phonetic).

11 CHAIRMAN BOULES: That's it. Why
12 don't we just say errors in the charge?
i3 | MR, BRANSON: Aren't you then cpening
14 the door for all those instructions that we talked
is about earlier and coming back in, and there's
16 really ne appellate opinions for it?
17 CHAIRMAN BOULES: Well:, of course, the
i8 Supreme Court in the cases that it's patterned has
19 said wvhat's proper and that's the end of it.

20 MR. BRANSON; If it's not proper, is
21 that auvtomatically harmful?
22 CHAIRMAN SOULES: Lemos talks about

23 harmful erroy -~ f£inds the error to be harmful to
24 include an extra charge. I mean, they all talk

25 about it, 504.
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CHIEF JUSTICE PCOPE; I thought that
the harmless errory rule applied to evervithing.

MR, MCMAINS:; Well, we have the Rules
of Appellate Procedure that specifically deals
with harmless @rror.

CHIEF JUSTICE POPE; The harmless
@rror rule has a life of about five yearg and then
it's gone., And then it's gone for sbout 10 vears,
and then our court writes another opiniocn on
harmiess error and then it goes on.

CHAIRMAN SOULES: Iz there a consensus
that errors in the charge are subject to the
harmless error rule of all errors?

PROFESSOR EDCAR: Well, they are
except for that kind of problem and the Court held
to the contrary because you can't ~- the theory is
that you can’t tell whether or not the jury
ansvered the issue based upon the eleament which
was lacking in factual auffiﬂi@ncyﬁ That guestion
doesn't arise in a broad ~- in & totally broad
form submission but only where you have a limiting
instruction. It doesn't arise in a checklist
gither.

CHAIRMAN SOULES: Sam Sparks, El Paso.

MR, SPARKS (EL PASO): If that's the
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a&&@g then, and we've got the harmless error rule
in another rule, why do we have to include that
paragraph in this one?

MR, JONES: If it's any help to the

commititeey Mr. Chairman, the subcommittee included

this in this zule for the specific purpose of

taking care of broad form submission or the

general charge and 80 that we
the situation where we got up
Court said we're not going to

whether the jury has found on

wouldn’t get into
on appeal and the
be able to tell

this issue or that

issue and,; therefore, we're going Lo reverse.

And we vanted it explicitly understood, the
inclusion of this rule, that it would net have
reversible errory on appeal for the conclusion of
an improper element unless harm could be shown,
and we were not comfortable with the other
harmless error rule to get it.

PROFPESSOR EDGAR: P@r&icul@zly in view
of Judge Gatard's opinion to the contrarys

MR

REASONER: Where is the othe:x

harmless error xule that you're talking about?

MR, MCHAINS: 8l
MR, REASONER: Thank you.
MR, MCHMAINS: 81-B, actually.
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MR, JONES: 1t was mny inpression, Mr.
Chairman, this was debated and voted on the time
before last.

CHAIRMAN SCULES: Well, but we've got
these different things, Franklin. I'm just trying
to get to the issue, do we try to rewrite and
address all thesse very specific things that are in
the top paragraph on No. 8, or do we just put in
language “errors in the charge shall not form the
basis for a new trial or reversal unless the
coemplainant can show that the same was cCalculated
to and probably did result in improper verdict.”

MR. JONES: I°'m perfectly comfortable
with that proviso.

PROFESSOR DORSANEO: I'11 so move but
I don't think that deals with ~- 80 moved if «-
just Lo move it along.

CHIEF JUSTICE POPE: What's the
motion? |

MR. MCMAINS: Seconde.

CHAIRMAN SOULES: It's h@%m moved and
seconded that the paragraph at the top of page 8
be revised to read as follows: "Errors in @hé
charge shall not form the basis for a new trial or

roaversal unless the complainant can shovw that the
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same was calculated to and probably did result in
an improper verdict.® Discussion?

MR. REASONER: Is the rule the same on
new trial as it is on appellate reversal -- 1
mean, should it be?

PROFESSOR DORSANEO: VWhat are you
asking? Yes, it is.

CHAIRMAN SCULES: For remand as
cpposed to rendition?

PROPESSOR DORSBANEQ: New trial is the
same standard as rewmand on factual insufficiency.

MR, SPARKS (EL PASO): But we're
talking about any error now.

PROFESSOR DORSBANEO: The problem is
that this isn't an error in the charge problem at
all.

MR. SPARKS (EL PASO): That's rvight.

PROFESSOR DORSANEO: So the charge is
rights It's a problem in the standard of review
and how you g¢valuate the evidence.

MR. MCMAINS: What vou're really
dealing wiéh is that the broadness of the dguestion
is not going to be grounds for reversal.

PROFESSOR DORSANEO: That's exactly

rights.
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MR, MCHMAINS: I'm not talking about
the errors ©f the charge because that assumes thi
erroer to be broad and we're tryving te tell them
any error.

PROFESSOR DORSANEQ: What Rusty is
saying is right. The fact that the qguestion was
broad guestion willl not be & basis £or reversal
merely because it wasn't proved in all of it's
breadth,

CHAIRMAN SOULES: I see what you'res
gaying .

MR« SPARKS (EL PASO): Why isn't it
covered by 81l-B?

MR, JONES: Bacauge there are

ceountless ¢cases in the Federal svestem and the

State also that reverse -~ let me back up on
that. The cases we were worried asbout were
Federal cases.

PROFESSOR EDGAR: Haney versus Hurst
(phonetic), that's the case out of Dallas.

MR, MCMAINS: I'm not Bure that's the
case vou're really thinking about. I know that's
the one you vere é@scxibimg but there is another
one out of Dallas, which I think is Dawson versus

Garcia {phonetic).

&

a
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PROFESSOR DORSBANEQ: I think there's a
split of authority in other jurisdictions that
have gone to broad form submission on how you're
going to deal with this problem of brake, spesd
and loockout covered by general negligence and
there's no evidence of brakes, so what do you do?
Do yvou assume that the jury £found the other two oy
ig it not & problem? Do we just kind of go on?

Or do wes say, we have t0 go back to go? I think
we ought to go on.

MR. BRANSOW: Mr. Chairman, due to the
lateness of the dav, can we call the question?

MR. MCMAINS: I have one guestion
about the wording that you have.

CHAIRMAN SOULES:; I think sos We're
going to have cocktails in the lobby at 5:30 for
those of you=-all that want to do it.

MR+ JOWNES: Mzr. Chaldrman, since I°'ve
sald that I've had no objection teo vour amendment,
I think that I have been persuaded that perhaps ==

CHAIRMAN BOULES: It d@@gn*t realliy
get to the sams problem, Franklin. I missed it.

MR, JONES: I think we ought t0 adopt
this rule as it is written.

PROFESSOR DORSANECO: Well, this
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doesn't get to the problem either, that’s the
other points This doesn’t get to it either
because it assumes that it's an error in the
charge problem which is not what it is at all.,

PROFESSOR EDGAR:; Well, {t really is
an error in the charge problem because an element
has been submitted that h&é bé%n lacking in legal
sufficiencys Now, factual sufficiency has got to
be submitted but the standard of review reqguirss
vou to think about factual sufficisncy, se¢e. But
would you say a broad form question couldn't be
submitted if there wasg some glement -- speed in
the pleadings? No, you wouldn'®t say thats

CHAIRMAN SOULES: What about this?
®1f a contention is made that a submission
contains an element that's lacking in legal
sufficiency,® and not gét into all these diffesrent
kinde of submissions.

PROFESESOR EDGARg I would say, "A
contention is made that & submitted guestion
contains an element.”

CHAIRMAN SBOULES: But you've got
instructions and definitions.

MR, MCMAINS: But vou've got

instructioneg and definitions.
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CHAIRMAN SCULES: That's what I said,
A submission contains an element.

MR. REABQONER: But vou're trying to
say even 1f there is an objection that there is no
evidence and the judge overyxules it, submits 1t to
the jury, the jury comes in with a finding, that
thaet's just too bad.

MR, JONES: Yes, sir.

CHAIR&&N SOULES:; SBuppose it's an
immaterial element.

MR, BPARKS (BEL PASO): Supposs it's
material.

CHAIRMAN BSOULES; Then it's =« it
sheouldn®t be too much trouble to show harm.

MR, REASONER: I don't agree with
thnat.

MR, SPARKS (EL PASO): I want a
gquote.

MRs, REASONER:; I m@am; I ¢think we
pught to be realistic about it. What you're
really doing is saving that there is‘ma review.

MR, JONES: NO«

CHAIRMAN SOULES;: Noy, I'm not either.

CHIEF JUSTICE POPE: What we're really

saying is that what we said over here in Rule 81,
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we really mean.

MR. REASBONER: Noy but, you know, I
agree with that, Judge, but let's take ~« if
vou'll forgive me if I screw this up, since 1've
never tried & brake lookout and speed case, bugt --

PROFESSOR DORBANEO: We try them all
the time in law school.

MR. REBSONER: But let's say that
there's no evidence of lookout and there's an
objection made that, you know, that should not be
submitted t0o the jury. The trial judge sayse;
well, I think I°1l]l let them have 1t anyway. The
jury comes in and makes a finding, then that's
it. There's no review of the judge's actions
under this formulation.

MR. JONES: Well, I would think,
Harry, to take the devil's advocate on the other
gide of &hat; the evidence on brakes and spsaed
were verys, very weak and not on t&@ other and the
appellate court got & hold ©of ity they could look
at it and say, well, this was h@xmfmzﬁ

CHIEF JUSTICE POPE: When vou're
evaluating this calculated and probably did xesult
in an improper verdict, the f£irst thing that you

have to do is to look at the whole record.s If the
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recoxd ies just full of all the otheyr stuff that
would support the verdict and there's a mistake
@véz here, why, then, you go up on that judgment
QV@n though there was an error, but you lock at
the whole record, You don't leck for am error and
then reverse., LIf you did, why we would reversge
them all.

MR. REASONER: I understand that,
Judge. But, you know, to me, the trouble is when
you have & weak A, weak B, no €, over objection C
is submitted, jury comes in, you know, and you've
lumped them together broad form, then there’s no
teview. In fact, you know, marginally -~ at the
margin factually sufficient on A and B, maybe C is
very inflammatory but just no raview.

MR, BRANSON: Deoes he have an NOV,
Harry?

MR. REASONER: Well, if this is the
same judge who submitted it over a propsr
objection.

MR. BRANSON: Well, what kimﬂ 0f judge
would say, I'm going to submit that and let the
jury take a bite at it but I'm going to rule in
favor of the defendants?

MR, MCMAINS: You can't NOV part of
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CHIEF JUSTICE POPE: If there's sone
evidenceg, you can't WOV it.

MR« JONES: I think Judge Pope
answered vour question and that is that 1£f it's
harmful, there's review.

MR. REASONER: I don't agree with
that, Franklin. What I think is == under this
formulation you can never prove harm. If you
submit 20 grounds and one o0f thewm is sufficient,
you can't get to the other 19,

PROFESSOR EDCGAR: Wells th&t gats Lo
the whole basic concept, though, Harry., sbout if
you can't show harm, why should you distinguisgh
between erxors in the charge and errors anywhere
else during the course of the trial? I mean, why
should we have a different standard ~~ why should
the harmless error tule be inapplicable here but
applicable everywhere slse?

MR. REASOMNER:; Because it doss not
apply uniformly acrose the boazrd. If‘th@z@ i an
grroneocus instruction ©f law, you may be able to
show harm. If you are submitting & group of
independent grounds, some of them over objection,

then under this formulation as long as you Can
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pick one out of the group, you can't really
logically prove hazrm on the otherss

MR. LOW: Well, I think they have beaen
tryving to get away from reversing the case except
really on two grounds, the evidence dossn’t
support ity ©0r you say, well, you have t0 prove
intent and that's not really the elements, vou
know, just completely wrong standarxd of law that
the case was tried by, And in those cases, vou
know, they would reverse them but just for kinds
of technicalities or errore in the charge and they
look &t it as a whole, I think they reverse the
case that it's kind ©f gone because as Judge Pope
said, they would &8ll be reversed.

MR, REASONER: My real problem «- I
don't mean to beat a dead horse on this, Judge
Pope, it's not in the personal injury area where I
think the rule that you articulate works pretty
well. Where I get into problems is when <« 1if I'm
a plaintiff and I can plead six theories of fraud
and mix them together, and maybe I know five of
them are shaky or worse, but {if you'll let nme
throew the bunch in and then hang on tc the best,
that's the way I'm going to¢ try the case.

CHAIRMAN SOULES: Sam Sparks, San
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Angelo.

MR. SPARES (SAN ANGELO): Your
suggestion was that you stop at the end of the
word "submission® and then pick up with
"contains®?

CHAIRMAYN SOULES: Rights I think
Hadley has given @‘ggﬁé suggestion, though, that
we say “if a contention is made that a matter
submitted in the charge contains an slement.”
That really gets at what this is intended to get
at. How you vote is up to you.

MR. MCMAINS: The problem I have goes
back to Frank's concern sarliier asbout the
proliferation ¢f instructions which works both
ways because one 0f the bases, for instance, in
Lemos versus Montez that the reverse was that
since there was not any evidence justifving the
unaveidable accident submission, that it was
harmful ««- and I have a problem, you know, if you
start just throwing in all the instructions that
evervbody wants on a theory that y&u?ﬁ@ going to
have to show some Kind ¢of indepsgndent bharms, I'm
not == I'm not understanding sxactly how -~ we've
tried to delineate that the Judge doesn't have the

right to comment directly on the weight ©f the
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avidence and doesen't have the right to submit
improper instructions that are legally incorrect,
but the more that we start emphasizing *but we're
not going to reverse you for it." I'm not sure
we'll get back to encouraging -~ 1if that's trug ==
if the whole question of how broad a guestion is,
it ain‘t going to be reversed without showing
hagrmful error, then that's egually true with how
narrow Lt i8; I suppose.

And we're basically -~ 4if we do that, we
emphagize richt here that, Judge, we really wmean
it when we say broad form questions but we're not
going to reveyrse you unless you show harmful.
Now, how am I going to show hagmful if I have to
submit lookout, speed and brakes separately?

PROFESSOR EDGAR: Rusty, this is
relating to legal and factual ingufficiency
argunents,; not whether or not it’s erroneous
valnon.

MR, MCMAINS: Well, except that we
were really talking about -~ I mean, we wers
talking esarliier about the fact that what we ware
really trying to deal with was that it wasn't
QXYoL

PROFESEOR EDGAR: Well, no, that's
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what ==

MR. MCMAINS: In terms of the breadth
of the @ubmiésiaﬁ@

PROFESSOR EDGAR: That was originally
Luke's suggestion that we simply say "errxors in
the charge shall not.® But I think this is more
narrow than that because we're talking asbout any
matter that's submitted as it relates to lugsal and
factual insufficiency. We're neot talking about
other types 0f 2rrorss

CHAIRMAN SQULES: The Suprems Court
essentially in the push to reform =«

MR, MCMAINS: The legal insufficiency
is what has amountaed to a comméent on the weight in
the proliferation of instruction areas It is the
mechanism -~ ves, it is =« it is the mechanism by
which the Court found harm in Lemos versus
Montez. It is a mechanism in the Houston Court of
Appeals opinion which is the first case that
reversed & medilcal malpractice case for giving
sole cause instruction that I handl&de It ig ==
there are exanmples in Roper which is the first
time that they have reversed for gliving a sole
cause instruction in & products case that didn't

belong, based on the fact that it wasn't raised by
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the evidence.

PROFESSOR EDGAR: Noy, no.

MR, MCMAINS: And that, therefore, it
amounted to a comment on the case as & whole.

Now, that's the exact -- that's basically the
gxact language used in the Roper Ccases

PROFESSOR EDGAR: Hot that it wasn't
raised by the evidence.

MR. MCHAING: Ygm.

PROFESSOR EDGAR: It’s just that Lt's
an improper definition. It has no place in the
charge whether it's «=- whether there's any
evidence on it or not.

MR. MCHMAINS: That's not true in
Roper. 8Sole cause was taken straight out of the
BJC inm Roper, and they said that it wasn't
defensive and it's not -~- gven though it's
properly submitted in terms o0f it reads rxight but
there's no evidence to support it. I guarantee in
Lemos versus Montez that it’s the absence of
evidence o©f unavoidable accident whigh srgues the
comment on the weight, that it was argued that it
was a comment on the weight to give the definition
of unavoidable accident sven though they also gave

it wrong, diffevent issues, different grounds, but
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it shouldn't have bgen given at all and,
therefore, constitutes & comment on the weight.
And that's what Roper holds in the sole cause
issue, and s¢ == I mean, all I'm sayving is the
more we keep trving to say we're not going to
reverse you £for how you submit it --

MR, JONESy Mr. Chailzman, all we're
trying to do¢ here is help the appellate courts
separats the milk from that other elemegnt that I
don't want to talk about.

MR. SPARKS (EL PASQ): Cream.

CHAIRMAN SOULES: Judgsa Pope.s

CHIEP JUSTICE POPE: There's something
more serious than that about this sentehce, it
seems to me. If the contention is made that &
submission on a broad form guestion In & geheral
charge, & guestion contalining a combination of
elements or limiting instruction following a broad
form question -~ all xigh%g m@mt&&#a an element -
now, we're not telking asbout leaving something
gut. We've got now an instruction that correctly
includes all of the elements £0vy anybedy to make
sut & cause of action ~-- containg sn elewment that
is lscking in the legal sufficiency. ALl right,

here, he did not prove his case. Then we say it
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ghall not form the basis for & new trisi and so
forth unlegs the complainant can show that the
same was calculated to and probably did result in
an inproper trials

If it is & necessary element to the case and
it®s zero on proof, that ig reversible error.
Otherwise, we just simply say we've -- we've got a
justice of the peace sort of a thing here where
we're going to throw our hats at the things. But
here we've got all of the necessary elements and
the plaintiff falls to prove his case ©r the
defendant faills to prove his defense, and there is
no evidence, perfect void, and we say that is an
area for harmless error. I don't think so.

PROFESSOR EDGAR:y Ne. WNos. What we're
talking sbout there, Judge, is a gquestion that
contains more than one element. You see, in which
== and one of the other slements that was
submitted would support the verdict and there is
factual evidence to support it. We're talking,
now, where vou have alternative gz@unda Ay, B and
C:; any one of which will support the verdict, but
oneg of them isg lacking in legal or factual
sufficiency.

MR« REASCHER: it sgemns LG mg =~
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CHIEF JUBTICE POPE: That can't be the
way & judge would read this 5%6&&&@ if there are
three independent ~-

PROFESSOR EDGAR: Well, that's what's
intended,

CHIEF JUSTICE POPE: Because 1f there
are three Iindependent bases for & judgment and one
of them is proved, that's the end of the lawsuit.

PROFESSOR EDGAR: Well, that's what's
intended here and it'e the language, then, which
we must corrects.

MR. MCMAINS: The slement is very
clear.

CHIEF JUSTICE POPE: Surely., vyou don't
have to tell & judge that the plaintiff haes to win
his case more than oncea.

PROFESSOR EDGAR: Well: the problem is
when you ask -~ when you ask if the party was
negligent and the jury is then told in answering
this question, consider only brakes, speed and
loockout, the jury answers “yes,® bu%‘it later
develops that one of those elements is lacking in
legal or factual sufficiency, then Haney versus
Hurst said the case must be reversed because you

cannot tell whether the Jjury answvered the "yves®
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question based only on that slement which was
lacking in sufficiency, and it's that vice that
this is attempting to corrects.

CHIEF JUSTICE POPE: WVWell:, I can
understand that that is a vice begcause the burden
of proof is on the appellant. Hg has Lo prove the
reason foyr reversing this case, and he should
carry that burden. But this rule is subject to
the very illustration that I gave you. HNow, look
at it and see 1f it desn't so. And L1f that be so,
it's just wrong law.

PROFESSOR EDGARy Well, it neads to be
changed then because obviously that's not the
intent. That's not what I intendsed when I drafted
its

PROFESSOR BLAKELY: Well, Judge Pope,
if it is that sort of case, doesn't the last
phrase down there -~ clause -~ unless &h&
complainant can show that the same was calculated
o and probably did result in an improper verdict
-~ that's asuvtomatic in youy hypath@ticaie

CHEEQ JUSTICE POPE: That's righte.

The plaintiff doesn't have to prove -- he has
proved without regarxds to the harmless srror, when

he proves that there are £ive elements and on
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glement 3 there is a zero of proof:; he has
discharged his burden. And this part up here that
says that Lif that slement ~- the three slements
which is zero, even though it's lacking in legally
sufficient evidence; nevertheless, we have L0 go
and &at@xmin@@ well, should we anyway give ==
uphold the -Hdudgment. You can’t uphold the
judgment if it's a necessary element of & cause of
action that is not proved, I don't think that's a
case fory harmless @rror.

CHAIRMAN SOULES: But, Judge, in the
gperation of harmiess error in general, which does
spread all through the practice, whenever you have
something that’s that obviously errongous and
legaves that much of & hole in the case, the harm
is self~evident, You don’t really go into a big
analysis of bhow that harm -~ how that has harmed.
It's self-evident harme.

I mean, we've all - We @p@m@ﬁ@ under the new
rule number. We've had, what, 434 and is it 503,
forever, and there are ﬁ@m% things ~~- and I'd say
nest of the opinions that are writien don't really
gver go to the worrving asbout 434 and 503 because
by the time they are through writing about the

case and why thev're going to reverse it, it's
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self-gvident that the error they've written about
and recognizged is harmful, and in your case it
would be but --

CHIEF JUSTICE POPEg This is what I'm
afraid -~ I know you don't intend to do this, but
what this is saving is a2 plaintiff or & defendant
dogsn®t have to prove his case 1f the appellate
judge thinks, well, it’'s &ll right for him not to
prove his case.

PROFESSOR DORSANEO: That's what it
savs right now, what Judge Pope says 1t says.s

PROFESSOR EDGAR: It's not &t all what
it says-s

PROFESSOR DORBANEG It dogs toos

MR. REASONER: ¥es, but, Hadley, I
mean, the problem is that apparently elemnent means
something to you. To me, I think 0f element as
the way Judge Pope does, elements 0f & cause of
actions If the elements -« 1f there are foux
elements to & cause of actiony, then you have to
prove four elements Lo prevall on @ha& cause of
action. I think that's the traditional way to use
the term “"elements.”

CHAIRMAN SOULES: That's right. But

dogsn't -= that is the way that this is meant =
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intended; and element 3 has no proof and it's a
material element, then the harm is self-evident as
it is in most of the opiniong that are ==

MR. REASONER: But, you know, if the
Supreme Court adopits a rule and says that while,
you know, £or however many centuries you think the
common law has existed, vou have to prove the
glements of cause of action to prevail on it, but
that's no longer true in Texas.

Now, in Texas vou don't necessarily have to
prove the elements ©f a cause ¢f action. You
apply &n additional clause -- you apply the
harmless ervror rule to & failure L0 prove & cause
of action. Pegople think, well, that's not a
meaningless act. The Suprems Court meant to do
something. It couldn’t =-

CHAIRMAN SOULES: Let me show you how
No. 3 can have zero evidence and not be material
to be harmless.

CHIEF JUSTICE POPE: Well, i£f it's not
material ==

CHAIRMAN SOULES: All right. ’Fixﬁﬁ
it's not materiasl. It's in the charge. It was
submitted as an element, but on appeal the

appellee says that was not material. The only
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material elements were the ones that we had proof
on. B0, that Noe. 3 -~ there's no harm to the
appellant because there was no evidence on No. 3.
Ckavy. Even though there is no @viﬂ%nc% on No. 3,
there is no harm, vou &ffirm the judgment.

Alsoy you heve a nultiple «- you have a
mualtiple cause oOf action case where one of the
ﬁiamgnts and one of the causes o0f action has zexo
procf. So¢ you've got a situation where you have
an element in the charge, there's legally
insufficient evidence, but vou still have to show
harm, and the fact that two other aspects of the
cause of action have besen proven makes it
harmless.

CHIEF JUSTICE POPE: Yes, but, Luke,
your rule doesn't say contains an immaterial
element tk@t igs lacking in legal or factusl
sufficiencv. It says you've got & lawsuit that
you've got to try and this lawsuit has got c&xtaﬁn
glements and even though it, guote, "Contains an
glement.,” now, I take it from that t@az means a
bona fide, grown-up element, not an immaterial.
And if it contains an ﬁlamént on which there is no
proof ~- it doesn't make any difference <~ go this

extra step to see if they approximately got it
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right and {f it does, let the case go. I know
that's not what you intend but that's what the
rule said,

PROFESSOR EDGAR: Judge Pope, vou're
right. You're right. ¥You and Harry are spsaking
within the concept of an essential element of a
cause 0f action oxr theory o©f defense, and in that
lights, you're abselutely right. What I was
talking about when I said "element,” is an element
that ig an alternative ground of recovery ox
defense. And that's the difference. It's the
problem we're having in defining this term
"element,® and you‘re absclutely right.

CHAIRMAN SOULES:; Frank Branson and
then El Pasc Sam.

MR. BRANSON: If we don't follow ths
recommendation, Your Honor, how do we de¢al with
the Haney case that Hadley was describing where
vou get -~ where yvou submit a broad form issue of
negligence and it turne out as you look at the
record, you had evidence on brakes and you had
evidence on speed and lookout, but the only
evidence on brakes was it took & half a second ~=
that the man only had & half & second to apply his

brakes and as matter of law, you have
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three~fourths of & second to consume the reaction
timey, 50 ae & matter of law, there is no
approximate cause on the brakes. And under Haneys
how do yvou solve that problem on broad form
submission?

CHIEF JUSTICE POPE: I'm not familiax
with that casey, but is that case on appeal?

MR, BRANSOW: Well, that's @h@ oneg
Hadley was describing where they had one
alternative issue that had no support.

MR. REASONER: You know, I would
suggesy -~

ME. BRANSON: And it regquired reversal
0of the entire issue.

CHIEF JUSTICE POPE: Well, I £a8ll back
on the Scott case vwhere &, By Cy, D, B and F were
pled and none of them were proved; G, H, I and J
and K vwere ~- were not pleaded but they wers
proved, and weé held that there was & gross
vaxiaaaé between the proof and the pleadings but
that also that and one other case are the only
cases in a hundred vears that the Texas Supreme
Court has reversed on account of a variance.

CHAIRMAN SOULES: El Paso Sam.

CHIEF JUSTICE POPE: It's the degree.
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MR, SPARKS (EL PASO): One of the
things that we've done to improve on the rules in
the last several vears is to try to put one rule
that covers sitvations such so that we don't have
to go from one xul@ under one cilrcumgtancs Lo
another, and all of the illustrations we're
talking asbout on appeal are covered by 81-8B, all
of them,

CHAIRMAN SOULES: That's trues

MR. SPARKS (EL PASO): This is
something that we can't even agree on here whether
¢cr not it's a secondary rule. I alsoc have ons
other point, and that is, it looks to me likse the
rule was proposed to mean o be infringing on the
discretion of the trial court to grant a new
trial. I just think it's ~=- I think we'zre just
asking for trouble. We've got 81l-B. Anybody that
appeals must deal with the appellate court in
81~-B. To add this in, I think, ié”s just asking
-= just asking for trouble. But it’s asking for
trouble in the sense that sonmse p@@plg are going to
argue for specific submission, some general
submission, I just think it shouldn't go in
here. I think we ought to rely on 81l-B. Anybody

that's going to appeal has got 81-B and that's
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CHAIRMAN SOULES: Well, the Supreme
Court and the -- well, the Courts of Appeals and
Supreme Court in reviewing charge problems in the
past cite 503 and 434. 503 and 434 ayre now in the
appellate rules. They taeke care 0f the problems
They have in the past taken care of the p#@bl@mag
ne doubt they willi in the future. It's in the
Amenheizer case; it's in Lemos where the harmless
error view 1ls used to révi@w charge problems. And
we dontt né@d to add this intec the triasl rules,
reallyy historically, to get harmless error
involved in the charge review because it’s been
involved in the charge review as a result of the
presence o0f 434 and 503 for a long time and that
434 and 503 == or 180 ~- what is it 2-B.

PROFESSOR DORSBANEQO; Wall, I clused
the book asgain.

CHAIRMAN BOULES: W@li anyway -=-
ckay. S0, we may ncit need this.

MR. WELLS: Trial judges act on
applications for new trials and the judges at that
level ought to understand that harmless error is
not a reason £o0r & new trial.

CHAIRMAN SOULES: That's trues

512~474~5427 SUPREME COURT REPORTERS CHAVELA BATES
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PROFESSOR DORSANEO: We're going to
have to develop -~ we've gone to broad gquestions,
we're golng to have ansvers to broad gquestions.
If you can imaginge a really broad guestion, we're
going to have to develop law on how the jury's
answers to really broad guestions are
interpreted. I presume that law will end up being
that they are interpreted in the light ~- in a
favorable light rather than in some sort of @&
critical light. I mean, that's the 1ssue here.

MR. REASONER: But, you know, I woulid
suggest o come back to the confusion of elements
that what vou'yre really talking about is
independent grounds of recovery. and when you
conmbine several independgnt grounds of recovery in
one broad guestion, vou sustain, takse vour brake,
spead and lookout; yvou knows those are independent
grounds,

PROFESSOR EDGAR: Th@yﬁx% not anymores

MR, REASBONER: No, no. Each of then
woeuld stand alone but you -- under our pracitice,
vyou can now combine them in one issue. The real
thing vou're trying to get at is that one of them
proves to be defective or twe of them prove to be

dafective and the other one is valid. You wantg
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that to sustain the verdict. I mean, which is
£ine, but you shouldn't confuse that with slements
0f a cause ¢f action. You zeally have thres
separate causes of action.

CHAXIRMAN SOULEE: Is there & consensus
that we should omit the f£irst paragraph on page 8
from the suggested rule and just let theg ==

MR. MCMAINS: The harmless error rule.

CHAIRMAN SOULEB: <+~ let the bharmless
error rule take care of it?

MR. BRANSON: No s

MR, WELLS: No .«

CHIEBF JUBTICE POPE: I move that we
omit that paragraph because it is adequately
covered by Rule 81-B.

MR, BRANSON: Your Honor, I may be
wrong, but I believe there is a gquestion on the
fleoor going back sometime -~ there was a motion
madeg =«

CHIEF JUSTICE POPE: I'm s80rrys

MR. BRANSON: =~ and a quﬁﬁti@m called
and then debate started after the gquestion was
called. Should we asdopt it as presented?

CHAIRMAN SOULES: All right. We're

talking about this paragraphe.
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MR. BRANSOW: The entire section, it's
my understanding. ¥You might check the record,; but
I thought about an hour age when that came up we
made a motion and seconded 1t

CHAIRMAN SOQULES: HNo, we hDever ==
we've never voted on the rule as & whole because
we've n@véz aven addressed the last paragraph of
of it, Frank. There's been no motion about that.

FROFESSOR EDGAR: I don't think we
coeuld adopt this as it's now worded because it
contains languagse which we have already eliminated
in Rule 277.

CHAIRMAN SCULES: Well, let's vote on
the motion.

MR. BRANSON: Let's vote on Judge
Pope's metion then, €@xCuse nsé.

CHAIRMAN SQULES: All right. Judge
Pope, the motion -« previous motion -- we'ye going
to allow you to make & substitute motion, and
yours is that we omit this paragraph =-

CHIEF JUBTICE POPE: Tha&”& right.

CHAIRMAN S0OULES: ~e in favor of 81-B,
controlling the problems

CHIEF JUSBTICE POPEg Right «

MR. WELLS: I have & qguestion. You

512~474-5427 SUPREME COURT REFORTERS CHAVELA BATES
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would omit any direction to & trial court to
cbserve & harmless ercroy rule? I might vote forx
your motion with respect to the way this is
written now, but I think there ought t0o be
something in the rules to make the trisl courts
understand that harmless errors don't subset a
verdict.

MR, LOW: In other words, you think
this rule should refer to rule -- a charge should
refer to the errors in the charge té bs governed
by Rule 8l~A oy sonething like that.

MR, WELLS: Well, I hadn’t thought the
language through but I just -- the trial judges
ought to understaend that harmless srror is
harmless error.

PROFESSOR DORSANEO: Well, under the
rules ~-- we have harmless error rules that are
analogous to the ones that used to be in 434 and
503. Thev're worded a little differently. As &
matter of fact, we never had a harmless error rule
in the rule bogk -~ placed in the xul@ book where
it said that the trial judge is supposed to follow
those same things, but it's in -~ in mny judgment,
it's in the "no new trial unless good cause" part

of the new trial zrulsgs. 8oy, it's in there as nmuch
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as it's ever been in there slready.

CHAIRMAN SOULES:; Without adopting
thisg.

PROFESSOR DORSANEO: Without adopting
this.

CHAIRMAN SOULES: Or any part of it.

MR, JONES: Mr. Chairman, in all due
respect to everybedy, we're not talking about the
trial court here. We're talking about when the
case gets to the appellate court and you've got
three elements of a negligence case, brake, speed
and lookout, you'ive got overwhelming @vié@mc@ on
brake;, you've got covervhelming evidence on speed;
and for some reason your lockout subnmission
fails.

What we're trving to stop from happening is
the appellate court locking at that verdict and
saving, well, there was plenty of svidence on
speed, there was pienty of %vié@né& on braks, but
because this little o©id errorx here in submitting
loockout was made, this whole damned case has to go
back. Now, that's what we were addregssing
ocurselves to and that's not -- I mean, that
doesn’t have anvithing to d¢ with trial courts,

CEAIRMAN SQULES: is there & second to
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Judge Pope's motion?

MR, SPARKS (EL PABO): I second it.

moetion show by hands, please. Nine. Those
opposed? Nine. Well, I'm going to break the t
in favor of the motion because I think it's
covered by 81-B because the Supreme Court cases
are coming down =-

MR, MCMAINS: May 1 ==

CHAIRMAN EOQOULES: Yes, sir.

MR, JONES: Do we have to listen to

him some more now that we've lost this?

yeeflect that that was & tie vote.

just have something right there that says the
harmless error rule shall apply to the charge?

MR. MOCMAINSG: Luke?

wa make surg ==
CHRIEPF JUSTICE POPE; Mre. Chailrman,
we're going to do thaty, I think we ought to 4o

every step of the way, striking the jurors,

CHAIRMAN SBSOULES: Sam Sparks seconded

it. Anything new? Those in favor of Judge Pope's

ie

CHAIRMAN SOULES: But the record will

MR. SPARKS (SAN ANGELO): Luke. since

it's 2 tie, how about Buddy's suggestion that you

¥R. SPARKS (SAN ANGELO): = JUust 80

if

it
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peremptory instructions to the jurors, thse motion
for new trial. I think svery @t%p should have the
same admonition to the judge about observing
harmless @rror.

MR. MCHMAINS: I have & point of
information about the vote.

CHAIRMAN SOULES: Yes, sir. Do you
want & recount?

MR, MCMAINS: I'm assuming that the
vote was to reject the language as it was
written. I do not ~- and I'm not sure that the
commitiee as & whole rejscts the concept o0f
solving the problem that has begen articulated. I
voted ageinst this language because I don't think
it does it. And I think it creates more problems
than ~- and does not solve that precise problems
But there is a place in this rule in my judgment
to deal with that problem, and I think that we
should address it. But I did not éﬁ%iaipaﬁ@ it
and I don't think thaet the Jjudge intended his vote
to mean that we deon't address the pg@bi&m»

CHIEF JUSTICE POPE: DMr. Chairman, {f
I can see something else, well, I'1]l pass -=- and
make judgment on that when it asrises. But on the

basis of this, I agree; it Creates more problems
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than it solves.

MR. MCMAINS: But I am not in any way
opposed and I don't think most -~ @& lot 0f people
that voted against it were opposed to claprifving
that if yvou've got three independent grounds of
recovery, you don't get reverssed just becauss it's
submitted in broad.

CHAIRMAW SQOULES: I think the current
court will take care of that If it comes up
there. I don't know how the trial judges are
going to get the signal.

MR, MCHAINS: I think we can dravw a
rule that deals with the problem much more
articulately than -

CHIEF JUBTICE POPE; in that rule when
you say that you have to look at the whoele record
because that’s the way you evaluate «-

CHAIRMAN SOULES: That's rights

CHIEE JUSTICE POPE: =« harmful
CXLOL .

CHAIRMBN SQOULES: Ok ay s 18330 in the
morning. Cocktails are served.

{Recess until 8:30 in the
{morning.
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