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SUP COURT

1\'0 V 1 GORY BOARD MEETING

t e mb e r 12, 19 S 6

C IRMAN soUtESt I want to thank each

and everyone of you for be ing here tod for 0\1 r

meet i09 " I know how difficult it is for each

S of you to arrange schedules to come here for a

9 t'Wo-d ay iileet ing .. welV8 bad -- I believe, this

10 is the fourth one now in a little over a year..
11 So. we've taken aD awful lot of yoU% time.. I
12 think it.s been very productive..
13 We've submitted many rules to the Supreme

14 Court. We've 9 en a lot of other rules. many

15 more rules, care 1 consideration. The
16 ansc%ipts have been produced. The persons who

17 have proposed rule. change. or asked UB to look at
16 problems that th saw in the rules -- tho.e being

19 people, judges, lawye'ls, interest groups like
20 ocess servers have all been in each case
21 where we bave pass on a rule either to recommend

22 it be rejected or recommend that it be approved

23 with some change or approved as submitted -- each

24 of those individuals that sought OUt review bas
25 been written to and the copy of the transcript

512-474-5427 SUP E COURT REPORTERS
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deb&.

them.

t st

1 s ow

t on t sug9 spages t conta
bave been sent t

So t pub1 ic

t jud 1c iary t

p ticularly
have s h t 0\1 r

review know t t wbicb we b . t en our
time to look at those thingsø and you

your time look at t ir sU9gestion..

that' s very important aad tb :voufor all your

work up to now..

Justice Wallace, did you have anything you

.anted to say t group sembl . .s we
convene?

JUSTICE WALLACEi Just one th!n9~ :ied

like to traduce Roxanne C ri the youDg lady

t re witb ber back to . wall. h started

an in program with the various 1IAW scboo

æu:ound the e t 1\ ROXlAfU'Ul: is from Texas

Sou rn . have another young from UT who

is 9 0 in 9 to be w 0 r kin 9 w i my 0 f fie e .

bave four four-d'lawet file cabiiu~t$ r

our library con all the records of this
co..l e. since it first start in lB41 tbose
records are in va'lious o'lders of arr and
d is 17 ay $

We bad a YOUDg .an f'lom leppe17d in. who worked

512-474-5427 SUPREJ!lE COUR'.'REPORTERS CHAVELA BATES
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lone summer. then Guy Allison1s son woxked with us

2 one summer. And we b4ve bad two young iad i.s from

3 UT wbo worked bere iothe summer, and n we have

4 these two this .emester.

5 What we're trying to do is get i of tho..
6 records in form in which they can be copied and

7 forwarded to eve'll branch of the state library

8 around tbe state. I understand the'le' s roughly 20
9 of them. The requests that come to my office are

10 really a full-time job almost.
11 I explain to the lawyers we just don' t have
12 time to do research on the history of these rules
13 for them. And as soon as we can get these rules

14 in the form that it can be useful to the lawyers
15 and judges, then wel'le going to attempt to get
16 them copied and distributed around the state where
17 most of the lawyers will have access to the
18 complete history of these rules and they can do
19 their reseaxch tbemselves.
20 And so r just wanted you to meet Roxanne, and

21 I asked ber to COme over and sit in on the

22 'committee a while and see how all that stuff is
23 generated that she s going to be working with.
24 CHAt N SOULES; Thank you, Judge.
25 First order of business, I guess, is to review the

512-474-5427 SUPRE!llE COURT REPORTERS caAVELA BATES
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1 minutes that were mailed out. The minutes tb

2 are on pages 2 througb 11, I believe, 01 tbis

3 rnate'lial",
4 Does everyone have a booklet 01 mater ls?
5 The y l rei nb Ox e s . Ii. n yon e doe s n l t e one, i I
& yo u '11 r a 1s e you r band. I' Ll get 0 n e I or you.
7 Ok. I did receive from Newell some suggestion

8 lor changes, and as always, be was exactly right.

9 We needed to make those changes, and I think

10 they.r. in here. Are there any other changes to

11 the nutes of the May 15, 16 and 17 meeting?

12 MR. SPIVEY; Can you give me just a
13 second?
14 CHAIRMAN SOULES: Pardon?
15 MR.. SPIVEY: Just. second.
16 CBAIRMAN SOULES= lea, si~.
17 MR. SPIVEY: Luke, I don't see in
18 there a rele'lence to the final vote on the
19 ad vis 0 r y r u 1 e s . Is it in the r e? 1st h. t
20 reference in that --
21 CHAI RI¡iAN SOULES: l-he Adm in i.s tr i ve
22 Rules?
23 MR. SPIVEY: YeS.
24 PROFESSOR EDGAR: :itls at the top of

25 page 7, :i believe.

512-474-5427 SUPREI\~E COURT REPORTERS CHAVELA BATES
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1 & spiv .. No ~

2 CHAIRMAN SOULES: It would be after

3 the first day_
4 MR. SPIVBY i It was at tbe end of the

5 meeting is wben I r o11ect the vote was t en on

6 tbat~ There was a motion early on it was

1 called
8 JUDGE THOMAS i At the top of pa9. 6 &

9 PROFESSOR EDGAR: At the top of page

10 7, 007.
11 C HA I R)lA N SOU L E S : 9 b , i tis ~ i t ~ sat

12 the top of page 7 in these materials, which is
13 page 6 of tbe minutes; and that.s why I..snit
14 being able to follow. Page 6 of the minutes is on
15 page 7 of these materials.
16 MR. BRANSON; It lOOKS like some of

17 the language .a. abbreviated, but it got the point
1 8 ac r o. s .
19 MR. SPIVEY: If Mr~ Branson will

20 accept it, it's all tight with me.
21 MR. BRANSON I ace tit.

22 CBAI RMAN SOULES: Well, t be r emar k.

23 are in the record I assure you. They l re in the
24 transcript of the record verbatim. Is there a
25 motion to accept the minutes, approve the minutes

512-474-5427 SUP E COURT REPORTERS CHAVELA BATES
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1 as they are submitteã here?

2 ~ BRANSON = So moV' ed .

3 CHAI N SOULES: Sec ond?

4 PROFESSOR BLAKELY: Second '"

,5 CHAIIUlAN SOULES: All intavor, s

6 ~Iø~ Opposed? Tneyire approv .

7 Some of the most important work we'll do at

ß this session is to tea look at the charge
9 rules, but I certainly want to wait Until David

10 Beck is here, if at all possible, but I do want to
11 do that this morning ~
12 And, Chief Justice Pope, ¡1m certainly

13 pleased that you were able to be here with us
14 today particularly because of your interest in the
15 Court's charge rules and then just generally
16 because your presence always helps us so much.

17 But we will do that sometime this morning.
18

19
(Off the record discussion
(ensued"

20

21 CHAIRMAN SOULES: So, weill postpone

22 that at least until a little bit later in the
23 morning to give David Beck a chance to get here.
24 Be is the one that has led the reporting on that
25 up to nOw.

512-474-5421 SUPREME COURT REPORTERS CUAVELA BATES
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Broadus, bow do we stand on tbe SUpt... Court

fee llit!e. work?

MRw SPIVEY: I need to defer to aarry

Rea.oner on that.
. REASONER: W 1, I need to defer

to somebody else, B'loaduB, if you heve Boroeh in
mind.

MR. SPIVEY: We d ld meet and I had a

proxy there. I wa. informed about the meeting and

I think, aarry, if IWm correct in summing this up,

that it .as the belief that it would not be in the

best interest of the Supreme Court with the

legislative meeting at tbe time it is to try to

make a recommendation that might incur more

f inaDc 1al involvemen t. I d on l t have that

correspondence with me and I ~ II get that later and

give you a report on it.

CHAIRMAN SOULES: Okay. Thank you,

Broadus.

Judge Thomas, you haa some rules that -- rUle

changes that you brought in, and i tbink you've

'd 1s tr ibuted tbose. have you, to the group or have

they been passed around?

JUDGE THOMAS: The ones that were

here; some may not have the copies. I think you

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 have plen ty of cop ies up the'le '"
2 eRA! SOULES i t me just pass
3 the sea r 0 un d .. The y s t a 'l t 0 u t \I i t h Ru 1 e a..

4 PROFESSOR EDGAR: I 11 pass them out..

5 Does Judge Wallace have one?

6 CHAIRMAN SOULES: Let me give b 1m
7 on e e

8 JUSTICB WALLACE: Thank you..
9 JUOGE THOMAS: Luke, according to what
10 I perceive to be the inst'luctions of the committee

11 in May, the Rule 8 has been rewritten and will
12 become a rule called øattorney-in-charge. Q And I
13 tried to be as specific as i could about
14 designation of the attorney in cbarge, who would
15 designate and what would happen if no one did.
16 CHA! RMAH SOULES: Well, the whole Rule

17 B is awkward language. This is -- i believe this
18 -- Judge, as I read it, this pretty much follows

19 what the committee sought to do or 9 ivin9 you
20 direction to do, does it not?
21 JUDGE TBOllASI Yes. I think that I
22 frankly, I did go a little further when I added
23 the language that I h taken down from the
24 committee really did not say who would do the
25 designatlon and so i threw in that "designated in

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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w r 1 tin g by sue h p . r t y f 1 1 ed wit h the Co u r t $ n

And tbat was not language whiob we bad t ked

about at the .1ay meeting $

MR. REASONER: 00 you contemplate that

the client wouid actually sign someth ?
JUDGE THOMAS: No. What I wan ted to

make sur. is that someone on behalf of the client

could designate the lead attorney~

eRAI RMAN SOULES: Let 9 s see. t

Barry is concerned about is ites designated in

writing by such p.rty~

JUDGE THOMAS; Yes.

CHAIRMAN SOULES: youere concerned

that that might be const'lued as meaning that the

party has to sign 8. desi9nation.

MR. REASONER: (Nod affirmative).

Zsnet that taken care of with the last sentence,

thoug h?

CHAIRMAN SOULES: The last sentence

lps 1I1ith that..

. BRANSON Luke, could you refresh
our recollection of what we re tryin9 to cure with

tb is?

CHAIRMAN SOULESi Weere going at the

problems raised by Ray dy, and th.yir. on page

512-474-5427 SUPREME COURT REPORTERS CBAVELA BATES
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1 13 of the materials here.

2 JUDGB THOMAS. Who do you notify, and

3 who is responsible; and who is in charge; and

4 where do notices get sent?

5 MR. BRANSONi But this rule would be

6 relative sOlely to mail# not such things as when a

7 case is called for trial, what lawyer shows up to

8 try it, or would it?
9 MR~ SPIVBY, I think it would b p me

10 if I knew a little bit more about that,

11 specifically, what the change in Rule 8 is trying
12 to address. I donet get a clarification from .

13 Hardy'S letter to Judge Wallace what his specific
14 problems are.

15 CHAIRMAN SOULES. Well, of course, the

16 first one is that it says, ~The atto'lney first

17 employed shall manage the case. ~ How do we know

18 who is first employed?
19 MR$ SPIVEY. Yes, but --

20 CHAIRMAN SOULES i Or how does Ray

21 Bardy or a judge know wbo is first employed? The
22 way this rule would operate, that Judge Thomas has

-23 proposed. is that tbe attorney that first signs
24 the pleading for a party Istbe leaa counsel$
2S MR. SPIVEYI I don't have any problem,

512-474-5427 SUPREMB COURT REPORTERS CHAVELA BATES
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1 let me make myself clear, with the woraing_ It

2 seems all right. Ilv. got a couple questions.

3 But ¡-m just wonde'liogi if you're go to change

l the rule, what are the speeificpxoblems tbat have

5 been experienced under tbe rule? you ne

6 to know who is going to be

7 JUDGE THOMAS: Okay~ As I understand
8 it, it has to do stxictly witb notice and whO gets

9 a notiCe of what, wbet r it be . -- one of those
10 magic little "if you donlt do something, welre

11 going to dismiss it for want of prosecution" and
12 so forth, and exactly to whom a'le those notices

13 sent?
14 MR. SPIVEY. I tbink I understand what

15 his problem is. Let me verbalize it, then. Is it
16 . Hardy does not want to send notices to all

17 counsel of record, simply to eacb party, and that
18 being to the attorney in charge for each pa'lty?
19 CHAIRMAN SOULES. Judge Thomas?
20 JUDGE THOMAS i That. s the way I

21 understand it.
22 MR. SPIVEY. But what I tm really
3 concerned about, what I don't find in his letter.
24 is SOme statement about what kind of a problem

25 that is, because we may create more of a problem

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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b addressing .. Ba~dyt8 p~oble. in tbe 8 se
that. everybody, I thinl¡: t nowadays is volved in
mult.iple-part.y cases where you have $ultip
attorneys fo'l a Client. and one of things t t

saves some of U8 poor practitione'l8 from

ma1p'lactice is the fact that our co-counsel gets

notice and instead of searching through all of our

hands, that one of them catehes it.
CHAIRMAN SOULES: e you suggesting,

then, that every couas for every party be

served?

MR. BRANSON: What's the down side of

this?
C1U\IlU,iAN SOULES: Well, just the

paperwork ..

MR.. MCMAINS: Expense, I imagine.

CHAIRMAN SOULES: Yes.

MR. SPIVEY: Well, you know, wesee

I ~d like to hear from Barry or somebody on the

defense sid e bec ause I would 9 amble that they

ex per i e DC e so m e 0 f the sam e pro b 1 em s th a t wed 0 ,

and if the clerks really have an overwhelming

problem, maybe we ought to make a change to

accommodate them.

I personally prefer that everybody get

J
512--474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 notice, every couDsel whose name appears of

2 'lecord, but if that's just an ove'lwbelming If
3 it Keally is an oveKwhelming pKoblem. lIve got e

4 problem with ecl4t asa ing it,

5 CaAIR~lAN SOULES:: Every couns of
6 record would include every lawyer in a law firm

7 who ever signed anything that went of record

8 because tbey a'le then counsel of record. In other

9 words, if 10 of the lawyers in my law firm at one

10 point or another s lined a notice to take a
11 deposition. another one signs a different notice
12 to take a deposition, another one sends out

13 inte'lrogato'lies, every time those are filed,
14 they're counsel of record, and I don't need 10
15 copies in my Office.
16 MR. SPIVEY; I agree with you, and I
17 think we ought to address that problem.
18 PROFESSOR DORSANEO: . Chairman?
19 CHAIRMAN SOULES: Yes, sir, Bill..

20 PROFESSOR DORSANEO; Related to that

21 problem. many firms have gotten into tbe habit of
22 baving the firm sign and bave the attorneys sigD
23 unde'lneath in some sort of a representative
24 capacity, live aiways wonde'led whether there was

25 any authorization for that at all or whether that

512-474-5427 SUPREME COURT REPORTERS CBAVELA BATES
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1 signifies anything at ail", It§s part of the same
2 problem, especially wben 1.wyers go fxom one firm

3 to another firm during the time period that the

4 caSe 1s pending", What happens unaer tbose

5 c ireu.stances? I thinkw. really do need to 81

6 with thate

7 MR" BRANSON: You know, Luke, along
8 that line, thou9h, it's not bad sometimes to have

9 notiCes to one or two lawyers who in tbe same fi'lm

10 are working on the t%ia1 because it's pretty .a.y
11 within a firm to file -- to kind of be in limbo
12 between one or two lawyers who are working on it
13 and each think the other is taking care of the
14 problem. I see that more in defense fi'lms than I
15 do in plaintiffs firms. But lIve sure given some

16 notices to some lawyers that things d idn l t get
17 done because they thought one of their associates
18 was handling it.
19 CHAIRMAN SOULES; Is the'le a
20 response? I mean, where does that responsibility
21 lie? Does it lie with Frank who should send

22 multiple copies to the a.fense? Do.s it lie with
23 the clerk for him to straigbten out tbose failUres
24 to commun ica~.? Or wbere do how does that --

25 bow sbouldtbat be bandIed? aarry?

512-474-5427 SUP REME C ou aT REP caTERS CHAVELA BATES
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MR. REASONER: Well, you knOWl just

read in 9 y H a r d y l S letter .. .. and I d Q n $ tk n ow

wbetber ther.Js b.en any discus.ion wi him or
not -- he d o.en' t sug9 es t an admin ins trat i ve or

cost bU'lden in sending. notice to one 1 er. We
have long had in the Federal Courts in
Southern District of Texa. an attorney-ln-chaxg8

rule, whicb i'm afraid I cani t recall verbatim but

I think it's somewhat different than that -- but I

had understood the purpose of it, BroaduB, was not

-- i think that they continue to g lve notice to

all firms that appear in a matter, but they use

the attorney-In-charge concept so that if there

are any immediate bearings or something that there

is one pe'l80n that the Court can discharge his
responsibility by c.alling and saying \iPe$re going

to have a restraining order, sanctions, et

cetera. Buta. far a. written notices, I think
they mail them to all attorneys of record.

Now, the Southe'ln District does not permit

the discretion -- it seems to me the t sentence

of this rule may cause more of a problem, Judge,

than ameliorate anything. You know, we frequently

get pleadings si9ned by multiple lawyers and --

you know. I mean, it's not uncommon to have three

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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Or four 1 ers sign pleadings. So, tbe wit'.

pre.ently written, 1 think that we wouldn't be

advancing the ball.

But I think in tbe Southern District, you are

simply required to file a designation of torney
in c barg e wben you answer and wben you file a

petition. live not known it to cause any

problems .,

JUDGE THOMAS i I remember -- or my

notes indicated from the I:I8Y meeting there was

some conCern by the committee of what would happen

if noon e d e s i 9 n at ed .,

MR. REASONER: i don i t really think

it1s . real world -- I mean, I've never heard of

anybody baving a p'loblem because of that. I mean.

you might be reprimanded by somebody fo'l not

comply ing . Du t at 1.as t in the Sou thern D istr t

of Texas, tbey give not ic. to the people -- at

least one notice to eacb firm on the pleadings$ as

far as I know.

PROFESSOR EDGAR: LUke, in look i at

in k lnd of pick ing up on wbat Harry was sayiog
in somewbat a diffe%ent light, Rule 8, as it is

now cast, is directed to the problem tbat you

mention. That is, if the Court needs a heating,

512-474-5427 SUPREME COORT REPORTERS CHAVELA BATES
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1 who is 901ng to be the lead counsel, who caD the

2 Court contact, tbat type of thing, becauie it
3 says, ~the attorney first employed shall be

4 cons id ered lead ing counsel 1n the c as. and, if

5 present, shall bave control and manage.ent of the

6 case unless a change is made by the partYøø

7 reas, this proposed Rule 8 seems more

e directed to whom the clerk should direct

9 information as distinguished from lead counsel~

10 It seems to me like they might bave two different

11 purpose., and I'm not sure that Rule 8 as it snow

12 proposed really covers the -- even if we wanted to
13 use it, really covers the situation that is now
14 covered by the cur ren t rule.
15 CHAIRMAN SOULES: Frank Branson.
16 MR* ßRANSON: Hadley. how would you
17 envision under the proposed amendment, the

1& following problem to be handled? Let s say Harry
19 has a case come in and he turns 1t over to one of
20 his associates but he intends to try it, and his
21 aSIDe late is v it tually in c hatg e of d iscov.,y, and
22 he is designated the attotDey-in-cbarge. As the
23 case approachestr ial, Barry is out of pocket, the
24 associate is available for trial. Would that be
25 bandled tbe way it is under the current Rule B or

512-474-5427 SUPREME COURT REPORTERS CBAVELA BATES
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would this affect that Ln any mannet?

ROFESSQR EDGAR: Wall, it seems to me

that the attorney.... as this now read., Linda, and

i t b i ok it w you r in ten t 1 0 n, was it 0 0 t . t bat

the at'l;o'loey that apparently s 19 origal
pIa ad in 9 .. .. I pre sum e t bat 1st heii am e per son t hat

engaged in the discovery process -- would be the

attorney in charge until a subsequent designation

was made. That1s the w I would read the
p'loposed rule"

9

10

11

12

13

14
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23

24
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Can there be mD'le thanMR.. BRANSON

one attorney in charge?

.lH'... REASONER: Not the \vay it operates

in the Southern District of Texas..

CHAt SOULES: Broadus..
MR.. SPIVEY: The problem i think this

does address is the problem of multiple attorrieys

for one client.. For instance, most recent -- I

c an t hi n k 0 f t h r e e cas e. w here a 8 in 9 1 e d e f e nd t

has had three attorneys who appeared of record,

all different firms. t can see where a notice to

a single firm would be adequate, but it just seems

to me that if you have three different firms

repreeenting a patty, you would want

repi:'esentation.
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Same iog with the plaintiffs, it's not
unusual to have multiple plaintiffs all file under

the sa.e petition. And I guess you wou

designated as one-par plaintiffs and would only

get six s t r i k e s, us u a 11 y, but c e r t a in 1 y . Be h 0 f

tbose attbrneys arehandl log perbaps different

aspects of the c.se~

. REASONER: aut I think in that

latter ca.e, Broadus, this ruie wouldn't feet
you. Each of you would be an attorney-in-charge

for your party.

i-lR.. BRANSON: So you canft have more

than one attorney-in-charge..

MR.. REASONER; Not per party. I

thOUght you had said six different plaintiffS.

MR.. SPIVEY. Well, tbat's one

instance, and then the more -- you know, the other

instance, as I said, is where a defendant answers,

and then later on another lawyer answers so.
And as I mentioned, we recently had one where they

had three and had legitimate reasons, had.
primary and excess and theo the fellow bad an

individual lawyer, and each of them had a burning

interest in the case. I ~d just assume, of course,

only one of them get the notice. But it seems to
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1 be fair that they all thr~e get a notice.
2 CHIEF JOSTICE POPE: . Chairman?
3 CHAI N SOOtES i Ju s tic e Pope.

4 CHIEF JOSTICE POPEi Does anybody in
5 tbe world bave any trouble with this othe'l t

6 Ray Hardy? i: s t.h is a problem ou t in the law
7 practic~? What this means is that every time you

8 file a petition, you've got to file some more

g paperwork. just more paperwork. And aardy's

10 concept really is to bave an 11-story building
11 full of 11 stories of electronic equipment. But

12 he's got more equipment and more people and you

13 get less information out of that office than
14 anywbere. And i: just wonder if tbis is a
15 problem. Welre trying to keep things simple.
16 MR. BRANSON: Justice Pope, they spe
17 of little else in Paducah.
18 CHIEF JUSTICE POPE = What?
19 MR. BRANSON: They speak of little
20 else in Paducah.
21 JUDGE THO~U+'.s: Luke. you kno\il, I agree

22 with Justice Pope. What we bad before us in May

23 was a recommendation; and if you recall, what we
24 did was -- that was the one that threw in all of
25 that language about n e attorney so designated
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would attend or send a fully authori.

representative to all bea'lings. conferences and so

forth in the trial," and i.¡e struck all of that
language..

1' SOULES: That ~ son age 17 ofCHAI

the mater tals..

JUDGE TaOMAS: We never really

addressed -- you know, wbat we started doing was

destroying the -- wbat they bad proposed, but

never really d iscussea philosophically wbether or

not we needed to do anything..

PROFESSOR DORSANEOI Mr. Chairman?

C HA IRMA N SOU L E S ~ E ill..

PROFESSOR DORSANEO: As I see it, we

have two separate problems from the discussion,

though.. We have the question of who should get a

notice. And the otber question is the question of

who should be lead counsel for other rposes..
For example, if we reqUired -- within a fi'lID

when there are multiple signatures on the original

petition 0% one of tbe 1 ers to be designated as

the lead counsel, that could have certain

consequences when the case is called fat trial,

the availability of that COUnsel might be an

important thing..
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1 If we don't have someone desigoated lead

2 counsel, presumably, tbose ma~t.rs axe up in tbe

3 air I guess it would be -- any of tbose

4 1 era would be subject to being called down to

5 t'lial~ I don~t know if I~m making t oint

6 clearly, but t re are other purposes for having

7 one of the lawyers be desi9nated as the chi

8 MR. SPIVEY: Are you sayiog
9 PROFESSOR DORSANEO: than notice,

10 and i don't -- for notice purposes, my vie. is
11 that all the lawyers ought 'to get notice.. But for

12 other lead counsel purpoßes, there is more
13 involved and our rules don*t address that, I don't
14 think"
1 5 M R ~ S P i V EY ; Are you say in 9 t h. t i f
16 you designate a lead counsel, then he wou be the
17 one put to trial? I mean. as I understand it, the
18 judge can put you to trial even if you're in --
19 like in another trial, if there is anybody else in
20 your firm to try it or another couDsel of record
2 to try it..
22 PROFESSOR DORSANEO: In our part of
23 the world. that may happen now. kind of a
24 noncombatant mOre often than not, these days~ But

25 that d ¡dn l t used to be the way it was. 00 we need
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tbat proteation, ¡ guess, is wbat I lm getting

across? Do we need to be protected when we have

four or five lawyers working on a case and one of

them 18 a brand new 1 e'l whose function to do

a few tbings rather than be totally r nsible

for the case from top to bottom?

MR~ SPIVEY; But m1ghtn~t we be

affecting a 8ubstitlve change in the procedurai

law? Secause as I understand the case law, if I fro

in trial and I go over and need to file a motion

for continuance and the Court says, well, arenSt

there other lawyers in your firm? ArenJt they

competent? Ye8~ They go to tri.l~ And thatSs

the means -- one of the only means the Court has

got of moving the case along.

PROFESSOR DORSANEO But how are those

people -- did those people sign the plead ing?

MR. SPIVEY i No.

PROFESSOR DORSANEO: Well, how are

they even counsel of 'lecord?

MR. SPIVEY i If ve been pu t to ial on

cases -- i can remember West Te~as when I was a

young associate, very wet behind the ears, that a

s en i 0 r law y e r wit h the fir m had f i 1 ed ø I jus t

went to docket call and the next thing i knew I
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was pieR ing

unfair..

at§ sjury. It seems to me

PROF ESSOR DORSAN£Oi dc.Hitt -- \'le

baven't thought about it enough, I believe,

because the firm is not licensed to p£aatiae law

to begin withe Only the lawyers are licensed to

practice law..
MR.. SPIVEY: Yes.. au t it seems to me

like you re flying in the face of some law that's

been created over a per iod of years and you t re

taking away from the trial judge the flexibility

of making a detexmination discretion.. That s a

discretionary matter.. And it seems to me if be

f.els that under the circumstances the clients are

entitled to that particular lawye'l, all right.
But if thereWs another lawye'l available, I mean,

whether it's plaintiff or defense --

PROFESSOR DORSANEO: If you take one

of these 300-man law firms, i 40nit tbink anybody

would say that the law is that the judge can

insist that that case go to 1.1 i£ one of the

tax lawyers is available.
MR. SPIVEY~ Mr. ins can give you

the citation on the case because I know he waS

invo1v in it where that preCise thing bappened.
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i ADd I tblnk they a9r.. with rule of law tbe

2 rules 1a down by .tcourt. Ot wi.., r
3 know, I'll go vacat or I'm r trial,
4 I've got two a es, i w t to t ane I d $t
5 . an t tor 'l J I'd 1 i k . .
6 discr.tlon~ But wby sbOD I bave t discretion

7 control the different courts?

8 MR~ BRANSON: Bill, 1f rou daD. t do it

9 tbat ..y, tbe r..l abuse comes where yau eve got.

10 single partner in a large firm h ling all of
11 say medical negligence C .8 signing on tbe
12 plead ing. ~ Someone else do.. tb. d l$covery .
13 tbat individual can never be put trial on your
14 c...~ I me.n, if you can get it to t top of the

15 docket, it can never be tEi , and .e've all ...n
16 t t OCCur aver and over .9.in~

17 CHAIRMAN SOULES: Rusty McMa s~
18 MR. MCMAINS: 1, similarly, refs
i' a probl_. of so..tlm.. it's lden 1,.

20 it's tentional. If you bave a rule 11ke is,

21 you may V8 a $wi h torneys c tg.,
22 ...., to avoid tt 1 .ettings wbich is, i

23 tbink, som.thing, obvious , that you don't want
24 to happen.
25 've only got four par era in our firm $0
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-- and six lawyerS a1togetber, 80 I don't have

that many choices to switch to. But i£ you get

300, you couid probably find somebody to occu

th . I just don't -- ¡ think thatis going to

create potential for abuse anyway.

e IRMAN SOULES: I tbink it's. San

Antonio Court of Appeals case wbere a party .as

put to trial witb the named counsel of record in

another trial at the same time and the court said

you --
MB. MCMAINSI Well, it's a Corpus

Christi opinion, too.

CBAI RMAN SOULES: Is it?

MR. INS, There is . Corpus
Christi opinion~

CHAIRMAN SOULES: Did it arise in San

Antonio?

lUt" MC NSI I \U1S izH~'olved in it

belatedly, but there is a Corpus Christi opinion~

Of courSe, the Corpus Christi practice, which I

think is not unlike a lot of practices in West

Texas and some of the other counties other than

Barris County, they set trials rather

substantially in advance.

You've got 11, 10, 12 in West Texas prOD ly,
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at i. fou r or five months, to know that you i

going. if you're set number one. And, ba.lcal ,

thatls an agreed order under the pretrial a er

practice. And they just donI t recogni.. any

excuses on the -- for not being 1. e
arrangements because of some ki of inconvenience

of counsel ø

calEF JUSTICE POPE: I raise t
problem abou t

don§t hit the

question again, 18 there any gre

people not getting notices? Th

appellate courts*

eRA! RMAN SOULES: Sam Spark s .

MR. SPARKS (SAN ANGELO): Luke, in the

discussion we bad last time when this rule came

up, 80me of the Houston lawyers specifically

stated that they wanted to have some w to direct

Ray Hardy to -- theyid go in for subpoenas or

service and they would say you're not listed as

lead counsel. That was par t of the prOblem, was

the opposite of what we're talking about. Ray

Hardy was just-- be wa. up tbere in his ll-story

building with all the instruments heWs got*

CHAt SODLBS i Be could be a
problem, no que. t ion abou tit. Bere' s another

thought and I -- we just, ! think, want to discuss
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1 thi$ fully before it goes away or we act on it.,

2 howevertbat may be. In Gomplicat litigation, I

3 know several counsels here have actually had a

4 service list prepared and the court enter an order

5 that these people a'le to be Dotil ied .- are to be

6 served with everything in the case until thereis a

7 change. And then actually the record is clear wbo
8 has to be served.

9 If anyone is not served who is listed, then

10 they have all the rights of a party wbo is not
11 served. It limits the number of serviGes that

12 have to be made. It may be severai because there
13 may be several firms or there may be several
14 lawyers within a firm who axe on that. But it1s
15 essentially done by agreement and that takes care
16 of the complicated case.
17 And tbe lawyers can usually get together and
18 decide who in antitrust and who in trade secrets,
19 or wbatevertbe sections are, need to get tbese
20 notices within a singlef!rm. And since usually
21 tbeylre big firms on both sides and m e 20
22 lawyers on each side, they can pair it down
23 tigbtly because what$s good for tbe goos. Is 900d

24 for tbe gander in terms of having to generate
25 paperwork.
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1 But how åoes the every day case work w re

2 there is supposed to be someone wbo is to get the

3 notice? The rule s s it.s tbe attorney f st
4 employed. Tbe clerk can't know wbo t t is. The

5 adverse iawyer may not know wbo tbat Is.

6 I tbink that was one of the problems at Ray

7 Hardy was address 109, is tbat the ruie bas just

8 got a term there tb you canat figure out for the

9 record unless we say and everyone underst.ands that

10 the attorney first employed means the attorney wbo

11 first appears for a party. Maybe that's what it

12 means. If it does mean that, anå it's been
13 working the dwell since 1941. maybe we donlt need

14 to change that to say what it means, the attorney
15 that first appears unless there is otherwise a

16 designation.
17 On Rule 10 and then this ~- see, they go
18 together. And then, Frank, I'll get right to
19 you. Rule 10, essentially, spells out bow you
20 withdraw from a case or how you substitute counsel
21 in a case. I think it pretty much states how it's

22 done, generally. But it doe. put into the rule
23 what our practice i60 And the only thing ¡ see
24 tbere, Judge Tbomas, ¡ tbink -- don~t these rules
25 pretty much go hand in glove, if we change 8, we
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1 change 10, or should we take them sep ately?

2 JUDGE THOMAS: Well, 10 as we
i d i.cussed in May -- a'l. you talk 1ng about the new

4 10?
5 CHAIRMAN SOULES i Yes, tbe new 10.
6 JUDGE THOMAS i -- was a pa'l t of

7 and, you know, we started playing with it in

8 conjunction with 8.

9 CHAI R~UUl SOULES i Th. tis r i9 h t"

10 Anyway, some of tbe work we've done on the rules

11 bas been to bring the language more CU'lrent and to
12 make the language say what really the words don't
13 say in the old rules. If we want to do that, we
14 can go on with this effort on Rule 8 and 10. I
15 donlt think that Rules a and 10, as proposed,
16 al thou9 h they may need some minor tun 1n9 ar e

17 really different from the presant practice. Do
18 they -- do you feel that they differ from what is
19 the present practice in an every day lawsuit, the
20 75 percent lawsuit?
21 PROFESSOR EDG i Well, Luke, it seems
22 to me that proposed Rule 8 really is d i'lected to
23 notice. hereas, current RUle 8 is talking out

24 0 bas responsibility fo'l tne cases which are
25 really two different -- Can be two different
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1 concepts. And I c back to what Judge

2 earl 'l, if t4 t we are now doing i~uilt CiiUUI

3 any problemsn i wouI'd iu;u¡ige$t that we Ie

t current Rule a 10 e.aatly a. r that
5 we piak up and include what is pr os 10,

6 MW i thd raw.l of Counsel,. as a s.parate rule

7 because that l s ~- I think that' s. tally
8 different subject entirely, and i would 80 move,

9 sir.
10 MR. RAGLAND: Second"
11 MR. BRANSON: Wouldn $t we need to
12 strike "the at tney also becomes the attorney in

13 charg8," since I donlt thi torn., cn . is

14 any place in tbe Eules?
15 HR. SPIV_I: live got . suggestion on

16 m.eting tb . i tbink it could be sol . little
17 .asier'i Inst.ad of saying,"t at rney empl ed
1 a fir s t , " bow ab ou t sub s tit uti n 9, ft t . t tor
19 first signing pl..dings for a party s 11 be

20 consid.rl)ò 11lul.d," not "119 ing couns iff and
21 strike "if pr ent,. ~ all bave c trol and the
22 management of tbat par 1$ in rest of the aause,"
23 unless Chang. was m.d.~

24 MR. BRANSON: Why mess witb RUle B1

25 CHAIRMAN SOULESi Well, Øadley t let W s
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t e them one at a time~ H has mav at we

reject the suggestion to change Rule 8. Is that

right? Can I t e your --

PROFESSOR EDGAR; Yes $

C i N SOULBS i -- mot ion one at a

time? Is there a second to that?

MR. RAGLAND i See ond '"

C IUJ.AN SOULES i That $ s uioved and

seconded", Any further discussion On that point?

Broadus, did you want to talk about that?

MR. SPIVEYI Well, my only complaint

with that rule is it's awkward~ I donlt have any

qua r reI wit h d e s i g n at in gal e ad c 0 un s e I ~ I l m not

sure it totally detlrmines the outcome of the

case. But if you~re going to have it, it seems to

me it ought to be simplified and instead of sing
"the attorney first employed~ because Ray aardy

and tbe courts have a problem on who Is first

employed. I've been employed as the second or
tbi'ld attorney in a case before tbe suit was

filed '"

How ab 0 u t jus t say in g ~ t be at to 'l n e y fir s t

Signing the pleadings for a party shall be

considered lead counsel and shall have control of

the management of that party l s interest in the
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1 cause"? I I. mat ing tbat as a suggestion not as an
2 amendment because it might be simpl just to not

3 mess wi it..
4 PROFESSOR EDGAR. only conøe~n
5 about that, Broadus,let's just .ssume that a case

6 comes in and you're hired and aul signs the

7 plead ing because you 5 re gone ~ Now, 'aul is not

8 lead counsel.. And then you~re going to have to go

9 through some paperwork to 9 et Paul removed as lead

10 counsel",
11 So what i~m saying 1s that any way you draft
12 it, there are going to be some problems with it",

13 And as iOD9 a. what we're now doing isn't causing
14 . problem, why change the wording because then

15 somebody is going to say, my God, they've chang

16 the wording, so we've now chauged the rules..
11 .. S P i V EY : You l r. rig h t '"
18 PROFESSOR EDGAR; And itls . fairly
19 simple approach to just leave it like it is, I
20 think..
21 CHAI1U4AN SOULES; Are we ready to
22 vote?
23 PROPESSOR DORSANEO: No", ! want to
24 say something.

25 C I1U1AN SOULES; mil ay ø Bill Dorsaneo.
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1 PROFESSOR DORSANEO: This Rule at I

2 think, we're assuming what the purpose of it is -~

3 it looks to .e 1 ik e it 91ves the lawyer who was

4 first employed kind of an ownership in it$ has
-

5 control of the management of the cause, not

6 necessarily responsibili l first responsibility
7 vis-a-vis the Court. And I donlt think that the
8 concept of lead lng counselor lead counsel means

9 anything in all rules, particulazly. So, I would
10 leave it alone unless we ~ re going to take on the

11 whole p'loblem.
12 PROFESSOR EDGAR: Just leave it alone

13 CHAIRMAN SOULES: Okay ~ Are we re y

14 to vote? Those in favor of Hadleyls motion that

15. the suggestion to Rule 8 be rejected, show by

16 hands. Those opposed to that? Okay. That is
17 unanimously rejected. Now, weIll go to 10.
18 ~iR., BRANSON: Would it be possible for

19 this committee to recommend to Ray Ha'ldy that he

20

21

1 attorneys of record?not ify

PROF ESSOR DORSANEO That ~ s what the

22 rules prov id e for $
23 MR. BRANSONi Well, but since he s not

24 doing it, do you think it would hurt to remind him

25 tbat tbat l s wbat the xules pxov id e?

5l2-¿174~.5427 SUPR~ME COURT REPORTERS CfIAVELA BATES



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

C IRMAN SOOLES~ Be will be rem ed

wben he gets a copy of this transcript in

connection with this.

. SPIVEY: I move tb we g lve .

Branson a badge to identify him as a m. et of

this committee and send him down there$

CHAI N SOULES. We have a motion to

reject roposed Rule 10 as -- and this in no w

refl ts on Judge Thomae$ committeejs work because

she was.eked to araw sometbing closer to wbat our
concerns were so that we could have this

discussion today and 9 tve Ray Baray ana tbe

proponents of this a full hea'ling. And we

appreciate that, Judge$ She's done that. Dve
d lscussed it to some extent", Is there any other

discussion on -- well, is there a .econdwitb

regard to the motion to reject proposed Rule 10?

. MORRISi Second.

CaAI~lAN SOULES~ 1 righté It s

been moved by Badley Edgar and seconded by -- who

is that, Lefty Morris?

PROFESSOR EDGAR: I d idn $ t move to

reject Rule 10~

CHAI RMAH SOULES i

PROFESSOR EDGARI

Oh, you did not?

NO, I did not I
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1 was 'lejecting RuleS because I thinl( Rule 10 is

2 something that has not yet been address .

3 CHAIRMAN SOULBSI 1 right. 11, we
4 don't bave a motion on Rule 10, then. Discus.ion

5 on Rule 10, who wants to speak to it? Harry

6 Reasoner"

7 MR. RBASONBR. Well, I guess I would
B like to ask Judge Tbomas, is withdrawal covered

9 elsewbere in the rules?

10 CHAIRMAN SOULES: It is mentioned in
11 in Rule 10, it says that a lawyer, once he
12 appears, is in the case to the conclusion -.
13 Thatis 1 down to the last phrase -- unless there
14 is 80mething appea'lio9 to the contrary in the

15 record. Now, that' 8 all tbere reaiiyis on
16 substitution O'l withdrawal. Well. it's between 8
17 and 10, you see, substitution and withd'lawal.
18 PROFESSOR EPGARi You have to read
19 them both togethere

20 CHAIRMAN SOULES. You bave to read
21 t b em bot h t 09 . t b. r . D nd a r au 1 e B, 1 f a par

22 wants to change lawyers, all a arty has to do is
23 sign a plead iog and s tbis is my lead iawyer.
24 T t lawyer then bas management of tbe cas. under

25 Rule B. And the lawyer tbat used to be lead
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lawyer ii not any longer lead 1 et,

Whether the par ty and the old lead 1 at

re. or not, the party absolu ly contro that
decision under Rul. 8. There doesn't have to be a

withdrawal even, but that old lead 1 rot

other lawyer of record will stay attar of

record unless, quote, ~Sometbin9 appearing to tbe

con aty app..'lS to the contt ary the tecord, Q

CHIEF JUSTICE POPE~ Luke, look at

Rule 402 co

CHAIRMAN SOOtES: All right. The

Judge is going to catch me.

CHIEF JUSTICE POPE: 402-A.

MR. SPIVEY; Could we have the same

. lanation on tbis Rule 10 proposal of a specific

p'lob1em that this is intended to address?

CHAI RMAN SOULES: Yes. Let · s look at

402-A, though, for a moment because

directed us there,
,TINDALL: That § s all been

9 e Pope has

repealed '"

CHIEF JUSTICE POPE: 402-A?

MR. TI NDAtL i Yes,

CHIEF JUSTICE POPE: The new rule was

e f f ec t i v e Ap i i i 1, i 84

512-47 5427 SUPREME COURT REPORTERS CHAVEI.JA BATES
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was repealed..

PROFBSSOR EDGARI Tbat IS now tbe

3 appellate rules, lsn W tit?
-4 CHIEF JOSTICB POPE: Okay", I stand

5 corrected ~

6 CBA N SOULES; Itls still probably

7 going to be there, though, in some.

8 PROFESSOR DORSANBOI It would be in

9 the general appellate rules..

10 MR~ SPARKS (SAN ANGELO); IS there a

11 cross index?
12

13

!Ul.. I'1CMAI1\8 Should be"

PROFESSOR DOR8ANEOg Rule 7 of the

14 Rules of Appellate Procedure in the new bOOK, page

15 388, the New West book.. But tb 's -- I think, as
16 far as the trial court, there len t anything like
17 tbat.
18 eRA! SOULESi Broadus, in response

1 9 toy 0 u r que r y, the RU leI 0 , its e ems tom e , jus t
20 codifies or states wbat is don. out therein the
21 everif' d world and the District Clerk ~s office

22 and practicing lawyers", Itls really not addressed
23 how do you substitute or how do you withdraw, but
24 it ~ s something that is being taken ca'le of every
25 day without specifics.
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1 . RBASONSBI You know, Luke, but
2 Rule 1 is very different from -- Appell~te Rule 1

3 is very different in tbat it doe. not appear to

4 require a showing of good cause.

5 PROFESSOR DORSANBOI And tbat was
6 specifically cleoid tbat it sbouldnlt have that
7 in it because of what the provisions of

8 professional responsibility rules provide and also

9 on a pol icy bas is conc.e'ln lng e role of the Cour t
10 in this deCision-making process of who shouia

11 continue ~s a lawyer.
12 CHAIRMAN SOULES. Now, th~t'B right.
13 Good cause, of course, is in Rule 10. Of course,
14 the real inte'lest of adverse counsel to withdraw
15 in many cases is to have something of record

16 saying where and under what circumstances service

17 can be made On that party, whose lawyetis now

18 gone and wbich party you can i t find because you
19 can i t serve -- in otber words, you jus t lose the
20 ability to serve.
21 For example. request to admit. you 'ie trying
22 to get your case finished and you can't. You l re
23 perhaps a plaintiff and you can't move your case
24 because you can't get any service~ You have to
25 serve whatever you serve by publ atlan. So,
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1 there really is a ne , Itbink, for there to be
2 some sort of a motion to permit. aOUDS to

:3 wit ad raw un Ie s s other cQuns.l is being

4 substituted.

5 .. LOW. Don it the judges t . care

6 of that now? Every time I've seen withdrawal,

7
i

they l ra 9 ivan so many days to get . 1 er, and up

8 until t t time, they state where they served the

9 person, you know, and tbe person serve them..

10 CHAIRMAN SOULES. That's not uniform.

11 MR. BRANSON: I su re bave never seen

12 any major p'lobiem with the functioning of the
13 rules. The appellate judges have and I think we

14 ought to address it, but from a practitioner s
15 standpoint, it hasn- t ar..ted any problems for
16 us..
17 CHAI aMAN SOULES: ll, it does in

18 representing -- in tbe collection practice, it
19 could be a problem.
20 !4R.. SPIVEYI Don ~ t you have a problem

21 wher. you bave to show good cause? I v we had a

22 number of times, more with a d endant than a
3 plaintiff, but sometimes a party just decides tbey

24 want a different 1.wYer~ That mayor may not be

25 good cause but it seems to .. that itis sure as

512-474-5427 SUPREME COURT REPORTERS CBAVELA BA'lES



1 good a reaSon as you could eve'l get$

2 CHAt RMAN SOULES: I don't tb ink 900d

3 cause should be a par t of this ru ~ I W m not

4 speak ing to that $ I W m spe iag to when you bave a

5 motion.
6 MR. REASONE tOU'l problem is taken
7 Car e 0 f by B G B road us, i f you ve 9 0 tan 0 the r

8 lawyer. The problem is when you want to get out.

S . SPIVEY ~ Well, samet s you have
10 a client -- ¡~ve never had one, but I've known of

11 lawye~8 who bad clients tbat wouldn't pay a fee,
12 and a judge may not feel that's good cause. The
13 average practitioner would feel that was good
14 cause, and the fact issue would be resolved in the
15 favor of the Court, I'm afraid.
16 MR. LOW; The judge has got to have
11 some discretion l Try to withd raw right there at
18 tr ial or something, you know, the judge has got to

19 decide what's 900d cause.

2 0 R" B RA N SO i:h The way it is now ii tis

21 totally disc r ionary"
22 MR" LOW; Let somebody withdraw and

23 tnen continue t casee The judge needs some

24 discretion. Be needs something to hang bis bat on

25 when he can and when he can;t~ ae's right there

..
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and he can see when he ought to let it be done,

and good oaUSe gives him something to hang bis hat

on. thing can be good cause. You don't get a

fee if the judge wants to consider it", :aut be's

got to weigh oertain equities. We can't tell the

tr ial jUdge every time what ought to be an

eQU i ty $

CHAIRMAN SOULES. Mr. Dorsaneo points

out that there are local rules in the Dalla8

cour ts"

JUSTICE WALLACE: We reversed a

district judge in 11 Paso within the past two or

three months because he permitted an attorney to

withdraw three days before trial and then wouldn~t

give the client a continuance and we reversed him

on it. So, the discretion for trial judge is not

unlimited '"

Rule 7 look.s

level.
CHIEF JUSTICE POPE:

pretty good to me at the tri

PROFESSOR DORSANEO:

lEF JUSTICE P E

Yes"

~Counsel sn 1 be

permitted to withdraw or other counsel may be

substituted upon sucb texms and conditions as may

be deemed appropriate by the Courtø~ this says

appellate cour t ~
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~The motion for leave to withdraw as coun..l

shall be accompanied by eitber a .bowing tbat .

copy of the motion ba. been furnished to the party

with. notice advising the party of any ensuing

deadline. and settings of the cause or written

acceptance of tbe employment by new counsel

indicated ~ ~ That looks pret good to me~
We~ve got to protect the Client, too. And

this was aimed apparently towa'ld protecting the

client, letting him bave notice, and it's on sucb

terms as may be deemed appropriate by the Court0

CHAIRMAN SOULES: Frank Branson.

MR~ BRANSONi I move that we do not

adopt Rule 10 and in solace to Judge Thomas would

offer unlimited use of my badge.

C HAl RMAN SOULES: A mo t i on has been

made to reject the sU9gestion to Change Rule 10.

MRÐ JONES: Second the motioo$

C IRMAN SOULESi Okay. Moved aod

.econded by Franklin Jones.
discuss ioo?

further

PROFESSOR EDGARi Do we want to

substitute -- are $1e simply going to reject any

rther discussion of withdrawal, or are we just

si:cnply going to -- are we just directed to tbe

51 2 - 4, 7 4, - 54 2 7 SUPREME COURT REPORTERS CHAVELA BATES



46

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wo ing of this particular rule'
CBAIIU.iAN SOULES; s I understand it,

at this point w.'~. just talking about Ray 'ldy's
suggestion by letter -~ of whether to accept

Hardy l S 8ug9 es t i on in b is let tel' of Septerobe'l

15th, 1983, as updated and worked on by Judge

Thomas and her subcommittee before us in a

form of propo.edRule 10 e That s all we Ixe

disposing of rei i8 that ri9ht?

MR~ BRANSON: That's the basis of OU'l

motion ..

CHAIRMAN SOULES; Okay.

PROFESSOR DORSANEO; Second the

motion, if it hadn't been.

CHAI N SOULES; It's been seconded..
y further discussion? All in favor, show by

handsm Opposed, same sign.. That s unanimously

rejected, tben, Rule 10.

PROFESSOR DORSANEO: " Chairrùalh I

move the option of . s arate rule, without

r e 9 a r d to what its number would be that for t h.
trial CoUrts that is comparable to Texas Rule of

Appellate Procedure 7 substituting the word

~triaie fo'l ~appellate" as appropriated in the

context of the language~
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C !RMAN SOULES; Tb W s the language

that Judge Pope just read into t record?

PROFESSOR DORSANEO; Yes ~

R. TINDALLi I W 11 second that.

CHA! N SOOLES i It. s been moved

secondedê Is there any further discussion on
that?

MR. REASONER: Well, '" Chairinan, if

19

you $ 'le going to have somebody mod ify Appellate

Rule 7, I would suggest that they also look at

Rule 8 because I agree with Broadus. It is at

best a clumsy rule and not clear to me what it

means and I suppose could actually be of

significance in something like a malpractice case,

if you r ve got an argument that some lawyer was
fi'lst employed and had responsibility for the case

because no change had bean entered by the party

himself even though some other 1 er actually

tried to handle the case

So, i would like to see people look at Rule 8

and 10 when tbey pu t in a ear w itbd 'lawaI

procedure to see if they shouldn't be cleaned up a

littlef is unclear to me that the rules have

any significance tbe way theyWre now writteD~ But

it seems to me they might do some damage in some

20

21

22

23

24

25
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cases"
CHAIRMAN SOULES: Okay" Let me t e

those two different ways" You II re suggest ,
Bill, aren i t you, that tbis committee i 19ht now

opt the language that Judge Pope re into the

record --
. BRANSON: Would you reread it?

CHAI SOULES~ connection
with -~ can that not just be appended to Rule 10

tbe way it II s

"REASONER: Itlls certainly where it

belong s ~ I mean, you need to mod i fy Rule 10 *

CHAI N SOULES: Can II t that just be

add ed '1

PROFESSOR DORSANEO: ¡ don II t think

there are multiple purposes involved here.. As I

see Rule lOnow, it 'leally principally is a notice
rule, too, as to wbo -- attorneys of record are

tbe persons who axe entitied to get notice. Under

Rule 21 t notice is provided by the rules.. And

Rule 10 real lsn U t about as, 1 th ink. we i ve
discuss w ithd rawal of counsel" 1 t jus t

ind icates that you II re an attorney of record until
you lire not -- until the record sbows you II ie not..
So, I see this as a separate thing that ought to
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1 be treat separat.ely..

2 be we will at some point in t decide to

3 have one overall rule that covers all of these

4 . arat. issues; counsel of 'lecord, who is tbe

5 ab f, what does that mean from the standpoint of

6 management control and the responsibility; and how

7 do firms fit into this overall picture. They
8 obviousiy werenl t contemplated by whoever drafted

9 these rules back roanYl many years ago..

10 But for now, I would s , let s just l.ave

11 what w. can l t fix at this meeting alon., nule 8,
12 and leave Rule 10 alone as is and put in a rule
13 that will be a workable withdrawal of counsel rule

14 t t quite frankly would require a lot less than

15 tbe withd rawal of counsel 'lule tbat' s appiicable
16 in Dallas Coun ,Rule 1.. 25 of the Dallas loc al
17 rules. whicb requires a lot of rigmarole if ¡
18 could just describe it that way, in lieu of the
19 simple and clean procedure that the Supreme Court

20 adopted for appellate practice.
21 l)lR" REASONER: You re.ally don't affect

22 the local rule at a119 I meanG Under Appellate

23 Rule 7 G the Dallas judges do atever t Y wan t to

24 inCluding continue to impose their local 'lule~
25

I
i

I
_J

PROFESSOR DORSANBOi Maybe"
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. SPIVEY: Luke, that allows each

district court to address problems in the own

particular court.

~ REASONER: I agree.

R" SPA S (SAN ANGELO) I ~ 11 second

h Iliotion.
CBAIRI~lAN SOULES:: Okay" I think that

what I want to be clear in my mind is I've heard

d iseuss ions in two ways ~ Bill, ¡ t.hink, is

propos lng that we opt. a new rule today that e s
verbatim Rule 7 out of the Appellate Rules except

that. we change --
PROFESSOR EDGAR: Appellate court to

trial court"

CHAIRMAN SOULES: -- appellate COU'lt

to trial court~ aarryls discussion, though,

seemed to be to contemplate further subcommittee

study, and if we re going to, of cours., work on

Rule B, tbat would need further subcommittee

study.. What is the consensus?

HIEF JUSTICE POPE; " Chairman?

C RMAN SOULES; Yes sir, JUdge

l?ope .,

CHIEF JUSTICE POPE There has been no

second as yet.. M'l Chairman, I move that Rule a
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1 of the present rule which reaas, ~ . at rn

2 first employeq shall be considered leading counsel

3 in the cas., and, if present, shall t
4 control in tbe management, -and 80 fOrtb. ,

5 tbat 1. as Is the way .e now st .
6 i m 0 v. t hat t be 'l. b. ad d ea a Be p Br ate

7 paragraph to Rule ß and as a part of Rule B the

B word lng of Rule 7 of appellate procedures exc t
9 that tbe word "appellate" be strick.Rout and the

lOw 0 r d "t ria 1" b. ad d ed . T bat wo u 1 d t a k. car. Q f
11 the trial court's substitution of counsel.
12 C im,iAN SOULES: Is there .(; second?
13 MR. SPIVEY i Second.
14 CHAIRMAN SOULES; Broadus Sp ivey
15 seconded it. Further discussion?
16 PROFESSOR EDGAR; JUdge Pope, I don't

17 have the rule in front of me, but what you would
18 be doing, then, you would be having withdrawal as
19 a part of . rule that is entitled, -Leading
20 Counsel Defined."

21 CHIBF JOSTICE POPEi This Is r igbt.

22 PROFBSSOR EDGAR: Might that not
23 create some problem, though, because they re

24 reaiiy dealing witb two different subject
25 matters? Shouldn ø t there be a sepa'late rule
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6 S'W!tbdr all ," is what I 1mcenti
ask ing?

MR. LOW & i ou could ha 1 counsel

aDd w bdr.wal thereof or wbe vet, you know.

R. MCMAINSi donlt you just
retit it "Appearance and Withdrawal of

Counsel-? I .ean, it ougbt to be -- it ougbt to

probably be in on. rule aDyway ~

PROFESSOR DOaSANEO: Mr. Cb r.aa,

could I read t Dallas lead ing c(u.rnsel rule S,o

tbat p.opie can s.. tbat tb.se are a.para tbings
a r at lea. t s .. w b. t I 8 v eb e. n U D ab Ie to m ak .

clear to anybody $

CHAIRMAN SOULES: Yes, sir.

l?ROrES.SOR DORSANEO: -Rule 1.26,

ad in9 Counseli Wbenever a party is represented
by mOt. tban one ia.yer or a firm of lawyers, one

la.yer shall be designated as l..ding counsel in

c rge of t e~se. An gnayailability of

her lawyer shall not be grounds for postponement

of the tr ial or any 0 r pr ead tng sunless t

Court finda that mare than one counsel Is

reasonably requirea ~ø

-In t absence of any atber deSignation, the

iDd iv idu.i lawyer wbo s tgDS t first pl.ad iag
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filed for any p.arty i shall be deemed the 1 i:ng

counsel and if mOte tban one lawyer signs the

first pl.ading, tbe Court may deem .it r lawyer

wbo may be available as l.ad ing counsel.

des ignation of . new lead 1ng counsei will

permitt at such time as to delay the trial.-
That rule is designed to do . management

th ing from the Cour tl s perspec t iv.. And
withdrawal is a separate question_ Wit 'lawaI is
when you cease to be an attorney of record. And

the leading couns designation bas a separate
function in the overall handling of the casen

Court management-wise.

So, I would think if we were 90in9 to make

witbdrawal part of anything, it would be

witbdrawal as attorney of record, but I would

really prefer to just leave it as a separate thing

for now until we can get the rest of tbis worked

ou t.

CHAIRMAN SOULES¡ Judge Pope, since

CHIEF JOSTICE POPE: ~ Chairman, I

am conv ine .

CHAI RMAN SOULES: All r i9 h t ~

CHI EF JUSTICE POPE t Wi th c onsen t, I

would witbdraw my motion. It should be a part of

512.~474-5427 SUPREME COURT REPORTERS CH¡'~VELA BATES



1 Rule 7. ~ par to a su it may appear

2 prosecu or defend his rights tberein, eitber in
3 person or by an attorn of the court.~ I think

4 that Rule 7 of the ellate rules should be m e

5 a par t of at rule and not the Ie Lng counsel

6 CHAI RMAN SOULES II Ok ay.. 'Iher e' sa

7 substitute motion, then, that tbe lan9uage that

8 Justice Pope has prepared ~- or proposed for

9 withdrawing and substitution of counsel be put at

10 Rule 7 instead of Rule 8. ADd th.t~s the only
11 change in your motion, iSn1t it, Judge? Is there
12 a second to that?

13 MR.. REASONER: I second tbat.
14 CHAIRWiAN SOULES.: Harry Reasoner

15 see ond sit ..
16 PROFESSOR BDGAR: I move to alliend

17 the motion by Changing the caption of Rule 7 to
18 re "Appearance and Withdrawal of Counsel~?

19 CHIEF JUSTICB POPEi I acc tit.
20 C I SOULES: i right. That
21 proposal has been accepted.. Any furt r
22 discussion on the amended motion?

23 PROFESSOR EDGAR: Or maybe ~of
24 attorneya because the rule talks about attorney~
25 Maybe we should say ~Appearance and withdrawal of
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the attorn.," OE 80mething like that.

CHAIRMAN SOULESi Ok .. Those in

favor, show by baDds~ Oppos . ...e signe
That proposal by JUdge e is unanimously

recommended ~o tbe SupE..e Court.

Judge Thomas, what is this on lS-A?

just to get the citations? 11, tell me

this is.

Ok ..

Is this

at

JUDGE THOMAS: Ok

C I N SOULES:

~

I'm not sure i
und er stand"

MR.. MCMAINS: Can I bave a point of

clarification?
Cl-lA! N SOULES Yes, sir.. Rusty

ins.
M81 What bave we done witb

existing Rule 81

CHAIRMAN SOULBS. Nothing, left it

alon....

alone"

MR. RBi We just left at one
at bave we done with ex ting Rule 10?

Lef tit alone?

C IRMAN SOULES Nothing..

.. INS J Doe s n l t ex is tin 9 Ru 1 e 10

some respect to the withdrawal thdeal
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1 just passed in Rule 11

2 CHAIRMAN SOULES l Well q it says unless

3 tbere is something appearing to the contrary 1n

4 tbe record and I guess, sometbing wOuld be one

5 of the tbin9s tbat could be something would be

6 what we put on Rule 7 ~

7 lJiR.. NS Ok ay. I jus t did n' t

8 know w the function of the rule I don't have

9 the rules in front of me, but I don't understand

10 when the function of Rule 10, as it now reads in
11 the 'lules, is once we l va done what we d id in Rule

12 7..
13 CHAIRMAN SOOLES: It de! ines attorney

14 of record, and that's tbe caption of it, really..
15 PROFESSOR DORSANEO: Attorneys of

16 record are the ones o are entitled to get

17 notice",
18 PROFESSOR EDGAR ItUs 0 whom notice

19 is d i'lected ~
20 !UL,. I 1'5 = Oh.. 0 k ay "

21 JUDGE T &
..iø 1 right, Luke, we --

22 CHAI SOULBS i Judg e Thomas, will

23 you -- I'll send you this transcript~ Will you
24 then rewrite Rule 7 --
25 JUDGE THOMAS: Sure..
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1 C SOULES # -~ 1 e it should be

2 with this change and send it to me so th i can

3 forwa it to the Court since tbis is on youz

4 subcommittee's .ection?

5 JUDGE S~ Ok ay '"

6 CHAIRllAN SOUL ,." And if I can p

7 you in any w with that, just call me I wou ld

a be happy to,.

9 Welie going to rename Rule 7 and weBre go g

i 0 toad a t ø i t t bet e r .ø fro m App ell . Ru 1 . '1" I
11 guess before we leave that, I need to ask Harry
12 Reasoner -- wha t is YOU'l sU99 es t ion R Har ry Q that

13 we do now about Rule 81

14 MR" REASONER. Wel1~ let me say, to me

15 the way Rule 8 is now written is clumsy. awkwazd,
16 doesn. t e any sense and probably is never

17 utilized~ But I guess if it's not doing any
18 affirmative damage that anybody sees, maybe we

19 oU9ht to just leave it alone.
20 PROFESSOR DORSANEO: 11, the only
21 other point on that sinc. you rais it, it s
22 pretty clear to me from the loRg-time-ago days a

23 .who l s the boss. rule rather than 
Hwho is

24 respons iblew rule ~ Now, the Dallas lead ing
25 counsel rule is a rule that the courts can use for
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ca.e man nt puzposes. Our current Rule B
doesn't appear to be about th . It~s not on

alumsy J it do..n~ t dress that. And! wou
suggest tbat we consider a rule like the Dallas

local rule whicnmay not :riiak. the right policJj'
choice. on issues of availability
unavailability of the person who is lead counsel

and put this matter back on the agenda to try to

add ress that issue tbat is add ressed by local

rule. and, as you mentioned, by iocal rule. at the

Federal level, too.

1 suggest we go on but to come back to thi~

at t next meeting by look lng at lead ing counsel

rules that have been thougbtout in other

contexts_

" BRANSON Did the committe. not

ress its opinion just b ore I left on t t?

CHAIRMAN SOULES: Well, we k.

g ire i in 9 b Be k, Frank , to t b e f act that Ru '1

Rule 8 is awkwardly worded and there are some

local rules that are coming up under it there to

try to show it UPl perhaps, or to mean something

maybe completely different" And there is a pret

good deal of feeling here that Rule 8 ne s some

work even though -- not this that was propos ana
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t t it should go back to Judge Thom for

consideration b'ling something back at our next
meeting, wh.neve'l that is. I ã.n ¡ t know how long

thatls going to be.

HR~ BRANSON: I bas motion

earlier, i thought. from Judge 8 sugge.tion
tbat in t ve~nacular tbat I gre. up in 1eb

waSH basically, sbe may not be a pretty 1 y but

she dances well.
PROFESSOR DORSANEO: Well, we know

that Ray Hardy ha. u.ed the rule to tell lawyers

that they are not entitled to notice even though

other rules say so. So that at best the rule is
misleading and has caused misch1efe

CHAIRMAN SOULES; Ok Bow many £ ..1

that it would be appropriate to have the

subcommittee give this some more study pursuant to

our next meeting? Show by hands. ay. How many

f . e 1 t h. t t h. t 's not n eo e s s a r y? 11 , itS s p r. t t Y

evenly divid ,so wby don~t we -- lid ratbe'l ai'l
in favor of getting ßomething thorou9

ou t4

has bed

And if you would do that, please, Judge,

i ink maybe youire in the best location really

to work on that, too, because you have rules on
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counsel and tbe local las rules ~

60

ing

be you can

1

2

both witbdrawal and substi tioD and 1

3 get some bistory on bow those have worked

4 practiced there",

5 Jtl:DGE TH : Before we do it, I ¡d

6 like some ciarification on exactly -- are we go

7

6

to address tbe notice? Are we 90ing to dress

who's boss? e we 90in9 to ress who can be

9 put to trial? I don't have a feel for exactly

10 what problems we want to address.

11

12

PROFESSOR EDGAR~ 1 three..
MR. LOW: You have one -- who bas

13 author ity to ae t ~ Ray Bardy won't let you ae t
14 unless you've got autbority. Who has got
15 authori? Everybodi tbat's on the ple 1n98.

16 Who is the boss? Who can you put to trial? Who

17 gets notice?
18 The problem is we do not know where all the
19 words "attorney of 'lecotdW 1. used in these other
20 rules, whe'le "leaa counsel" is used. Tbese are
21 definitions to be tied into other sections and 1
22 haven't heard anybody say \'iihere they ~ rEi used.
23 Leon discovery, they may use ~attorney of
24 reco'ld," so i'd suggest tbe subcommittee go back
25 and look at wbe'le tbe terms -attorney of record ,.
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1

2

3

-lead aounsel" are put into other rui.. to see how

they; r. us to coord inate those to see what we i re

trying to accomplish if they are going to do it..
JUDGE Ti-iOlí1AS: I he'l.by move that I

draft .. Dorsaneo to get on the subco:mmitteeii

t1

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAIRMAN SOULES; Call h ii-v i you..

consul t with her abou t your C onc.rns in t

inter! may not have a meeting for some

time. 're very likely to get caught up bere

tod .. It really kind of depends on how the

Court's charge rules go, whether we need .not r

meeting to dispose of those. If we do, .e IL need

to get tbat done early.. If not, we ob ly won It

have a meeting for some time. But, Sill, vanlt

you consult with Judge Thomas?

PROFESSOR DORSANEO: Yes..

CHAI N SOULES i Ok .. Be'll work

with you, Judge~ Okay. Does that wrap up Band

10 and 71 It seems to be the consensus Now,

let s go, Judge, I guess, to RUle lS-A..

s.; OkJUDGE 1'5 In ;l \H~ were..

dealing with tbe problem and, I believe, that we

actually inserted an ieaCh) which had to do with

the frivolous filings of the motions to recuse~

Subsequent to the meet 9, Luke received a letter
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1 from a judge w also w ted uS de witb at

2 issue because it is sucb a problem in t at

3 communities of moti 8 to reau.. being fl

4 1mmedia ly prior to trial, bav to be referE ,
5 br lag t judg. in sO forth.

6 The let recomm.nd ing th we look at the

7 rule also wan the judg., t tr lal judg e
8 against whom t motion to reau.. is f11 i be

9 able to 8um..r 11y d ismi.. the motion if they found

10 -- let.. se. how t 18ng uag e was -- if mot

11 d 1d not at . proper caus. fOE removal. The

12 proposed rule 18-A is . -- is . change to insert
13 vh t motion shall Include but I did omit th

14 authority to summarily dismisS your motion.

15 Tbere 1s notbing 1n t pr..ent rules th
16 r.quir., as I i.call. t motions to be Signed or

17 ver if led, and I insert that the moti to recuse
18 should state with particular! t grounds for
19 the motion and being u ure as to whether or not
20 C on i-c, which we also voted upon )lay, would
21 be aèiopted co I put out 1 of t seQtlons t
22 deal with why a judge Should or should not be
2 3 us 0 r d is qu a1 i f 1 ed $
24 CßAI RHAN SOULES ii Let Ine $ II I v In not
25 following, Judge, the language.. Wbat I eve got
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1 re in your package indicates cbanges to A B

2 of the rul.~ Have I got the right ma fal?
3 JUDGE THOMAS: Yes, sir. what it
4 is -- B wouid be a whole new a and e old S\1ould

5 become C and so fortb.

6 CHIEF JUSTICE POPE: I have a

1 question..

8 CHAIRMAN SOULES: Judge Pope~

9 CHIEF JUSTICE POPE: Judge, I like

10 what you have here~ But the last sentence of the
11 B part, I wonder if that~s necessary.. The reason

12 I ask that there may be sometbing out tbere in

13 the code of judicial conduct or just out in the
14 common law but may be good reasons -- I canl t

15 ink of it ~~ as to why a judge shouldn~t sit in

16 the case for recusal purposes, not
17 disqua1ification8
18 This rule is _.. we talk about recusal.. but

19 there may be some reasons out there.. He be

20 desperately ill and I donUt believe thates covered
21 by the statute or any of these. I was at
22 tbinkin9 that kind of limits tbe reasons that we
2 3 0 ugh t tog e t rid 0 f a j ud 9 e .
24 CHAI RMAN SOULES: at it real boiis
25 down to, then, if we were to accept Judge Pope's

I
~.-l
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1 the u 9 b t t b. r e , i 9 u e s s, t bat the 18. t 8. n t. no . is
2 not needed, whether we need to state in Rule 1

3 that the motion is to 9 e particulars be
4 verifi.d~ Is that need ?
5 i.iR.. BRANSON; tihy do we want t.be

6 motion v.rifi '1
7 CHAI Rl4AN SOULES:; Wha t?
B . BRANSONI do we want tbe
g motion vetif ?

10 JUDGE TBOJ;U'\S i Th is gets back to -- it
11 ha. become a deal -- motions to recuse have become

12 the alternative for motions for continuanoe in the
13 other counties.. And, for instance, it is not a
14 problem in Dallas County because I get Judge Gibbs

15 upstairs to hear mine and I bear his..
16 But it is a prOblem wben you have the case

17 set and you overrule their motion for continuance
18 and next thing you get is a motion to recuse.
19 It has to be forwarded over and so forth and the

20 partiCUlar judge that wrote this request was
21 indicating that he tbou9ht that a lot of ese
22 frivolous motions could be done away with, that
23 lawyers wouldn ~ t file them if they have to swear
24 to, with particul&'lityi why they want the judge

25 off the case~

512-47 5427 SUPREME COURT REPORTERS CHAVELA BATES



1

2

3

4

5

6

7

ß

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

cai JUSTICE POPE: lid kind of like

to se. it SWO'lD to. You know, I've 8 through a
trial, opinion goes dOWDI 11m on the minori side

on rehearing. no question about my c acity to

sit. On a motion for rebearing, I sign an opinion

for the majority of the Court and then t lawye'l

on motion for rehearing f11e. an unsworn motion

that I should recuse myself because I lm corrupt.

Ilm corrupt becaus. I wound up with a majority,

and that's what she said. I would like for her to

swear to that the next time she files that

motion.

CHAIRMAN SOULES i Jud9 e, would we

accomplish what were after if w. just took the

first sentence of B and added it to

CHIEF JUSTICB POPEi ThatJ s what I

would think '"

JUDGE TaOMAS: I have no problem with

that. Frankly, . reason tbat I pu t in the 1 t

sentence, Luke, w to try to define what shou

be in there. au t cer tainly I a9 ree with Just ice

Pope tbat there can be other reaSons that may not

specifically be set out in our present ones.

. INSI You could put the wa

"ordinarily" in front of it.
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1 CHAIRMAN SOULES: Could we just d
2 t first sen nce of the B paragraph in t

3 proposal to what is now the A part of lS-A?

4 woulg make .. it saYS6 ~The grounds may include

1 any di.ability Of ~be judge to sl~ c...,~

6 then the motion to reeus. shall be ver if led,
7 must state with particular! the ground. of wby

8 t Judge before whom t ca.e ia pending should

9 be 'lecu..d ~ aarty ason.r l
10 MR. REASONER: If I mig just k,
11 Judge, shouldn' t it be the motion to d isqualify or
12 recuse? Aren't they somewhat different concepts?
13 MR. BRANSON: Is the term .ver if ø
14 broad enough to include firm.tioD by formation
11 of belief Or ba.ed on information of belief?
16 PROFESSOR DORSANEO: Nobody knows $
17 CHAIRMAN SOULES: Nobody knows, but
18 · ver if ied. is used throug t the 'lules ~
19 MR. BRANSONI 11, ¡ understand
20 that. But let l s assua. for a moment tba' tbe

21 iawyermistak, albeit, had beli that. member

22 Of tbe court wa. corrupt, You .ake be'l sw.ar itlß
23 a faat in her motion to recuseØ and ISm n sur.
2 4 she D.C e s s a r i 1 yep r 0 v. t h. t $ But. IS . 1. w y. r
25 representing a al i. , if she bad tbat belief, she
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may have a duty to pre.ent it. whetber it would be

right or wrong.

CHIEF JUSTICE POPE: I believe t t a

thing tbat . verified subjects one to perjury.

Information of bel! does not.

BRA N SON i T hat ~ sIt m

wonder lng. Certainly, the example you gave is an

extreme one, Your Bonor, but t re are closer gr

calls at a tr lal level that -- I tb k the en
should be no more than i ormation of belief on

b f of lawyer, because there is a bear ing that

follows in wbich the I er bas to produce

evidence to meet their burden. But to make the

1 e'l prior to the evidentiary hearing SUbject

themselves to perjury, charges -- particularly

wben tbe Judge gets rather angry if it s ill and

o v err u 1 ed .

I donÐt know out 0 t r me rob e r S 0 f t his

committee but! did spend one morning in a

jailhouse in Hunt County on charges that were

late'l dismissed aiast me because the trial judge

got angry- And unles8 you make it information of

belief, i think you could create some more

pr obiems than you' 'le sòlv ing with the

ver if ication..
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JUDGE THOMAS. Go ing to wbat you .aid J

2 I think it does Deed to be motion to recuse or

3 disqualifYe

4 MR~ I : ~esi because you left

5 au t the d i.quai 1fy.
6

7

JUDGE TH 81 Yes. And tben t next

thensentence could be said, ~Motion shall be"

8 whatever we decide about verification.

9 C RMAN SOULES don't we just

10 take out ~to recuse" because the rule s s, "a
11 motion." RUle A just says ø. motion.~ It doesn t
12 say what it is, stating g'lounds why the JUdge

13 should not sit. If we just say htbe motion shall

14 be verified"
15 Canon 3 is about to be divided into two

16 parts. One that says disqualification~ That part

17 of Canon 3-C, Texas Canon 3-C, will be -- w111

18 contain constitutional disqualifications of a
19 judge to sit. Part 2 of Canon -- of Texas Canon

20 3 w 111 be the concept of recusal that we

21 adopted in Texas wben .. brought the Texas Code of

22 Judicial Conduct into the Texas lawo aut it~s
23 never been sap.rated and that, of course, bas
24 created -- that s the same thing we talked about
25 last time that s on our recommendation~ So we
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1 don ~ t really need to Bay in bere ter t title
2 ~recua.l or disqualification of judges~ w t kind

3 of motion, it s just the motion Is that ok
4 with you, Judge Thomas?

5 JUDGE: Sure.
6 CHAI RMAN SOULES: Then we could add,

7 fiTbe motion sbaii be verified and must sta witb

8 r ticuiar i ty tbe ground s why tbe judge before

S whom the case 18 pend Ing should be recused. ft To
10 me, I don3t .now whe er that's needed. Judge
11 Pope feels that it 18e
12 Frank, your -- have you 90t a rule book down
13 there somewhere that you could iook at for a
14 minute? In the ancillary writ rules,ii you look
15 at the very last sentence of Rule 696, because of

16 Federal due process problems witb extrao in
17 writ exparte property seizing, we bad to put in
16 some kinde of protection for w t k i of
19 information a trial judge could act on after
20 party, and we use this, ~the application in any
21 affidavits the motion or~
22 MR~ BRANSON: Where are you now?
23 CHAIRMAN SOULES: It. s the very last
24 sentence of Rule 696 where it says
25 MR. B NSONi What paragraph?

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



o

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

N SOULES. 11m sorry, lastCBAI

sentence of the first parag'laphG th s right.

~ e on personal knowledge and iet forth the

facts .s would be admissible in evidence proved
that facts may be stat based upon information

and belief if the grounds of such belief were

ifieally stated.~

conceIn is tbat we're going to get this

reCUB .practice to the point where it's bi9hly
tecbnlcalG I think it's settling down the number

of these tbat are being filed for delay only. We

have discussed in this very committee and in t

COAJ and otberwise that not many lawyers are

really going to file Ivolous recusel motions

because you1ve got to go back and practice befo'le
that judge some mO'le, that they bave certain --

Tbe'le's a resistance to filing the motion anyway

uniess there's substance to it exe t among a very

few.

And we can make this as complicated ånd

detailed as we wish or what -- I §m just trying to

go back throug h some of the h is tory that b'loug ht

ua wbere we are with the 'lule.. Judg e Thomas

then Rusty ins.
JUDGE THOMAS: Luke, my only comment
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i is, from talk ing to tbe jud9 ea at vat ioiis

2 conferences and so forth. I think t t it is a
3 tremendous roblem and I don l t ink it l S settling
4 down """"

5 C SOULES. All right.
6 JUDGE THOMAS. or Dallas is just
7 .xt~emely unique. And it is, wel1~ I kiddingly

6 say itGa not. problem in the sense tnat I can

9 always find somebody to hear it. It is B prBct e

10 which is used in connection constantly with
11 motions for continuance. And, you know, I can
12 admire their courage and question their judgment
13 because you1re xight. they bave to come back, but
14 that doesnlt seem to be stopping them

15 CHAIR1.IAN .SOULESI Rusty ins",
16 R. INS~ I m not sure that tbese
17 cbanges particuiarly address it", I would agree
18 with Judge Thomas that it is not something that is
19 decided and particularly in those cases apart from
20 just continuances and t'liai settings wbere the
21 Supreme Court and tbe Courts of Appeals now are

22 moxe recognizing tbe availability and utilizing
23 sanctions in the discovery process.
24 Once a party gets sanctioned by a particular
25 judge. the odds of tbat party. especially if it's
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1 a .eve'le sanction. filing a motion fo~ reeu.al in
2 order to try to have the issue rehea by a

3 different judge are very high in my e.p.~1ence~

4 usua t it 9 rounds are, well, obv 10u.ly

5 this judge is biased or else he woo nit enter

6 these sanctions against me~

7 And that~s -- I see that more and mote a. aD

8 effort in pa'lt to discourage the use of the

9 sanction ptactice9 Itls an end runo But I~m not

10 sure that verification alone is going to solve
11 that p.roblem.
12 MR. BBANSONi Well, let me ask you.
13 question along those lines, Rusty. There are
14 instances Q I haven't seen them in many years,

15 but early in my practice, I would go before judge.
1 6 who. for e x amp 1 e, did not bel i eve the w 0 r k e r i s

17 compensation law of Texas ~as a fair lawo And as

18 . result, they would i9nore it$ And you Id go up

19 on appeal and they would reverse the case and send
20 it back to the same judge and tbe same judge

21 would find another w to take vantage of the
22 i urea party~ And that happened not once but

23 several tiroesø And there~s really nothing in
24 tbese rules that I know of tb,t addxesses that set
25 of c i'lcumstances ~

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



73

1

2

3

4&

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IS there w for us to allow t

appellate courts to really review ether Or not a

retrial t same forum is reason 1e?

~ INS; 11, the Canon 3 .. as
it current reads, s . any time tbat a judge.

impartiali may be reasonably question ,

tben it ..ys including but not limited to -- you

know, I don t have as much problem as some people

did about the requirement that it be one of tbese

grounds because as far as I can tell, there aren9t

any other grounds..

CHAIRMAN SOULES. Let me see if we can

9 et --

.. INSI I meaD, il you areD't

disqualifi statutorily or constitutionally and

yOUi impartiality can ~ t be reasonably questioned,

I don ~ t think there is any otber grounds.. So, I

dOnSt consider that to be a burdensome aspect of

it.. It m also be helpful because there are an

awful lot of practitioners around who don't kn

the source of the die alif1catioD rule. or the

reausal rules, wbich if they went to those it

might actual be

CHAI

lpful to direct it$
SOULES: Let me break this

down into about tbre. arts and see if .e caD get
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. conlensus. many feel tbat -- wbat we re

adding, wasii be addi a piece at a time, if we

add anything to this. ISm not trying to exclude

any t h in gat t b is pol nt, jus t s tar t ad d i t bin g . .

To 18 , .ubp agrapb .i\, how manyf..l that we

should add -- and this 18 -- Ilm going to 9 to

Franlt's point about information of belief in a

moment -- but sbould add tbe sentence. "Tbe motion

sball be verified and must state with

particularity the grounds the Judge b or.
whom the ca.e is pend tng should not 8 it.. Row

many feel that should be added to subparagraph A?

Show by hands, please", BO\'1 many feel it should

not be add.d? Ok ~ That S unanimous~

PROFESSOR DORSANEO: No, it isn't~

C H A IRMA N SOU L E S : No, i tis n ~ t ~

PROFESSOR EDGAR: We had 11 ham

sandwiches and one bail of hay~

CHA! N SOULES i Did you vote? You

vot against it~ i 1m sorry, let me see those for

or against because I need to reco'ld the vote.
Nine for, how many against? One against~ All

r 19 h t '"

Then, as weii as that sentence, how f..l

that we should add th is: a The mot ion shall be
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made on personal knowledge sball set for

sucb facts as would be adinissible lnevidence
pravid tbat fact. may be stated ba. on
informati and belief if the grounds of such

belief are spec iflcal1y stated". f..l

t t should so be added?

PROFESSOR EDGARI Ili what you i r.

doing is essentially defining t term
.verification.." You just said it has to be

ver if ied.

C I RHA N SOUL E S i I i an 0 t d. fin j n g

verification. 1'm saying what the motion can b.

based on"

PROFESSOR EDGAR: OkaYe Now -- Ok

I se." Go ah.ad"

G

" BRANSONI au voted on section Ai

18

did n 't you? You aid nit ad d v e r 1 fie. t ion to A, aid

you?

19

20

:2

22

CHAr N SOULES i Yes" just did

that nine to One..

~ B SON ..ll, it's nine to o.
CHAIRMAN SOULES. Okay, itls nine to

23 ..

24 MR. BRANSONI I d idn i t una ex stand that
2 5 you h ad v. r i fie. t i on "
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HAl SOULES. Okay_ Itls n . to
two"

INSI Eight to two. d nUtl'iR II

get to vote both w Sil
CHAIRMAN SOULES~ I didn1t KnOW

whether he had vat last t ; some did not",

MR.", REASONERI Let me say, Luke, I

voted for it, yezlfication. but I agEee completely

witb Frank tbat it needs to be clear t t

information and belief is sufficientii i mean, it

seems to me, Hadley has put it correctly tbat what

we Ee really sayiog is wbat is the type of

verification that the rule calls for",
MR. SPARKS (SAN ANGELO) i You l re

swearing that your information of belief is trueii
MR", REASONERI You ~ re swear lng that

you believe it..
MR.. BRANSON: Why not just s ~The

motion must be sworn to based on information and

bel i e f If it per i od II

CHAI SOULES that enough?
Tbatie -- well, I mean that's not getti to

M R II BRA N SON ~ Its s S 0 met bin 9

different than saying itls verified one t

the next time on i ormation of belief.
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in tbeRMAlll SOOLES;c have

entire spectrum of .xt'laordin w~it remedi..,

every application has to be verifieò$ that cono

is there. Bve ication to be verif!
t

"

t tbe application tbe affidavits ~~ they

will -- they shaii be made on rsonal knowl ge
and set fortb such facts as would be admiSsible in

evidence prov ad tbat facts may be st ed b

upon information and beiief, if grounds of

such belief are specif a1 stated.
Now, maybe that sentence is in conflict with

tbe requirement that they be verified, but it
works. Everybody understands that a verified
petition for writ of sequestration, garnishment or

what have you, can contain information and belief

if you say what you base it on.

For eBample, I can i t swear that someone is

about to move tbeir property because they'~. not

movin9 it. But I know that they ve -- I find out

tbat tb i ve leased a mOVing van who i8 supposed

to be the ir bouse a 01 clock on rd ay

morning. I don't know why, but on information and

belief that tells me that they're about to secret

their property aw . And I.ve got to say that

they.ve got to secret their property aw in order
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to get a writ. That was, you know, the basis for

this"
But anyway it s working, tbese concepts, and

that s wby I'm suggesting that we may be 18 to

move tbem over bere, get the requirement of

verification and to t recu.al motion but at the

same time, leave room for explaining information

and belief as to items where you just really can t

bav. per sonal knowledg. on some of those k iad s of

things..

~ B RAN S ON : But the rea reo the rs

whete they abandon verification and talk about bow

you have to do it. Some of your affirmative

d . n s e s i for e x amp 1 e ~ Not ice in a W 0 r k e r s

compens.tion case, I think, is ODe of them.

CHAIRMAN SOULES; I wm not

understand lng that

l\lR~ REASONER But it seems to me,

Frank, tbat that solves your problem, do.sn tit,

the language that he suggested?

HR. LOW: You state in there, Frank,

that my neighbor told me that the Judge said he's

going to get me~ 11, you don~t know that* You

s tate what' 8 you r in format ion and belief and you

swear that your formation and belief is

512-474"~S427 SUPREME COURT REPORTERS CHAVELA BATES
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1 c 0 mp . ten t
2 . BRARSONa Wby is it necessary -- I
:3 guess :my question is, why is it necessary to have

4 to s.ear wbere tbe information came from in your

5 motion? You1re going to have to prove the trutb

6 of your motion or it . not going to be granted.

7 m . t 1 say neighbo'l wbo happens
B to play gin rummy with the Judge told .e that this
S is the the JUdge felt about sometbing?

10 IRMAR SOULES: Well, let m. just
11 get a quick consensus. How many feel that the

12 motion should be verified? We just took a vote on
13 that, but if enough have changed their xninds,

14 weu 11 go back. How many feel it should be

15 verified? ItUs essentiaiiy tbe same vote.
16 PROFESSOR DORSANEO: You don~t -- I
17 have a little --
18 CHAIRMAN SOULES: So, it~s going to be

19 verified. W.lre going to recommend that it be

20 ve'l if led.
21 Now, the question i8, B'le we going to rmit
22 tbe are we going to open that sli~bt1y by

3 ding the laRgu e that we l ve used in tbe

24 extraordinary writ rules to permit the
25 verification to verify information and belief if

512-474"'5427 SUPREME COURT REPORTERS CHAVELA BATES
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you explain theb..is for your inform.tion and

bel ief?
MR& REASONER i I .ov. We do t t.

R. BRANSON. question Is do .e

have to limit it th much? not just
baled on information and belief is sufficient?

The motion must be SWOrn to bas

and bel1ef.
on information

C i SOOLES i Do you have a

12

motion r Barry?

. REASONER: No. I support what you

suggested and the re.son I did do so, Frank, is

that I think that whenever we can take a concept

that worked somew re and has some meaning and

people know bow to do it rather t inventing

so.eth 1n9 ne., I k now that's d.s ix able", And it

s...s to me that Luke~s suggestion solves your

prablemand we. basically, all know what it is

that hets talking about&

CHAIRMAN SOULES. Frank doe.n~t want

to veri anythin9. wants to be able to just

. on information and belief the Judge is biased

and p'lejudiced against my client and verify it.

BRANSON; Now. that's

13

14

15

16

17

1B

19

20

21

22

23

24

25 ve¡ification You've got -- you've made a motion,
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1 you 'va 9 0 t to C 0 lll a an d pro ve t t mot ion
2 you're swearing you believe Now, I don't know

3 about you but where I came from if ople aCCuse

4 you of DOt: dOing at, you fight witb em.

5 . SONER: The only dif renee in
6 Lukeis suggestion, as I unde'lst it, is you re
7 forced to particularize why it is your swe.'ling to
S it. And I think that s a healthy thing if you're

9 going to move to diaqual1 a judge.

10 R. BRANSON: But if you don t do it
11 in the bearing, you don t get your w .
12 . REASONER: 1 know, bu t by the t
13 you ve got the hearing, if your primary purpose is
14 delay, you've nO\'1 accomplished it, you i,no",?, if

15 you l re willing to swear to something.
16 CHAIRMAN SOULES; Tom ~ Oh, ie m SOt ry,

17 excuse me, Harry. I didn't mean to interrupt you.
18 REASONER; No, I 01091z8.
19 CHAr SOULES; Tom
20 iwlR. RAGLAND; ;r t seems 1 ill; e the
21 purpose of this rule, we~re overlooking anotber
22 party .s opposed to having discovery motion

23 something 1 e that wbereas plaintiff versus
24 defend t or vice versa. Bere we ¡we got a judgB

25 who is requir under subsection C of this rule to
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i look at tbe motion and d.c e if be's go to

2 voluntarily 'lecu.. h .If. It ..... like to me
3 it would only be fair to put .nou9b in there for

4 him to make a decision about itM may.,

5 well, you know, tbatJs ri9bt I baven't tbou

6 about that and cbeck outø

i CHAIRMAN SOULES: That was . par t of

8 the discus s ion b is tor ic ally 18-A is w muo b do

9 you bave to say about tbe Judge in your motion in

10 0 er to get the issue before tbe Court~
11 R . RAG LA NO ; I t 00 c U 'l S tom. at i f
12 you' re going to say tbe Judge ought not to rule
13 this case, you ouqht to have hair on your chest to
14 go ahead and say it $
i 5 MR. BRANSON = Can you do it
16 supplementary; let me try this one and if it
17 do.sn't work, Illl go with the next one
1B RMAN SOULES: Well, I think you
19 can file a soft one and amend it before aring,
20 certainly.
21 C IRMA N SOU L E S : Newell ~

22 PROFESSOR aLAKELYi I move that we
2 3 ad 0 p t t b e r u 1 e t hat you read a mom e n tag 0 ~

24 C N SOULES Okay. Is there a
25 second that we also add that to subparagraph A?
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PROFESSOR DORSANEO~ cond

MR. BRANSON: Would you read it again,

Luk e?

C i N SOULES 1 r bt..It. waii

be, -The motion sh I be made on personal

knowledge and sball set forth such facts as would

be admisB ible in evidence 09 ed that facts

be stated bas upon i ormation and belief it the
groundS of such belief ate specifically stated ~

The motion has been made and seconded by

Doreaneo. Any further discussion? Rusty.

MR. MCMAINSI This is really more

is much directed, I guess, to all of the rules

that we ~ ve got on that and ptobably to Dean ;alaton

(phonetic) in relation to the rules of evidence.

It seems a little incongruous tome for us to be

talking out requirement on verification bas on

personal knowledge when we now start recognizing

hearsay as being admissible in ev eDce. I just

raisB that question. I don't know wbat -- I m not

suggesting .e canm.salve do anrtb! out it,

but it does seem incongruous to be limiting how

you get into court and then once you get there,

you ~ ve got a muc h broad er spec trum.

C I RMAN SOOLES: Any fu r t r
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d lsau.. ion? ~ ose in favor of add ing tbat

sentence to 8ubpara9 rapb A of IS-A. show by

s.", Ten", Opposed? Ok ay.. Th ~ s unan QUS..

P OR DORSANEOi Mr", Chairman?

CBAI N SOOLESi ADd en f In&l t

last matter i8 the -- I heard Rusty I've he d
some d lscussion botb ways about wbethe'l .e use

this last sentenae -- t proposal that s . ntbe

grounds are limited to.- JUdge ;ope , I tbink,

Ha'lry and Rusty have spoken about that.. I. tb .

any motion that .e include that?

CHIEF JUSTICE POPEi I move that that

be dropped..

CHAI SOULES. Okay.. Well therels
no motion to include it Ok.. at die. for

lack of a motion then.. So, .eill add those 0

sentences we talked about, subparagraph A of Rule

1 and do no more at this time", Let me see a

show of hands that thatis correct at this point;

is it? All right.. Doe. one have eatton
about that?

PROFESSOR DORSANEO; I have one minor

cbnical point,.
HAIRMAN SOULES: All r i9 ht 4 What is

tbat?
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8S

is concept ofPROFESSOR DORSANEO:

verif ation, our lea -- we use the term

ø
.."verif! Our rules sometime. use the teEm

°ve'l ied fi more normal1y, it says ver if i by

affidavit or supported by affidavit.. otber

I th! we're pretty sloppy about saying; oh,

t hat's all the s am e It in d of t h in 9 a nd i t m.ay we 11

be.. au t Rule 93 uses the term ~ ver if led by

affidavit..~ And it doesn't -- it hasn't been

construed to mean a s arate fidavit.. You know,

do we want to mess with that or just leave this

problem which exists altogether?

CHAIRMAN SOULES: No, no..

PROFESSOR DORSANEOi e rules that

you talk about, for ex lee are not verified
applicationsG They're supported by af£ avit

CHAIRMAN SOULES; Supported by

affidavit, tbatls right. Exactly~

PROF ES SOR D ORSANEO: If you don't. wan t

to mess with it, that§B fine with me..

I N SOULES: All right.. J g.

Thomas. we''le moving right ong now. Rule 14-B

-- itVs very straight forward, it~s exactly what

w.~ve asked her to do at the last meeting. Those

in favor show by bands please. It just gives tbe
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Supr erne Cour t. G! powe'l to make \l1ha tever rules it

w t.s to to direct bow exhibits 8'le retained or

d isposed of in t.r ia1 cour ts. ose in favor show
by-hands" Opposed? That i s unanimously roved ~

PROFBSSOR BDGAR~ Now, that d not

include the order attached thereto, i: .ssiune..
N SOULES:i w, in connectionCHAI

with the ord er R are there sU99 est ions in the
order?

PROFESSOR EDGARI live just got a

question fox Linda. With raspect to tbe reduction

of the exhibits to the second ar raph of the

order should you also include something about who

is to withdraw it, the person that introduced it

in evidence? Who has the responsibility -- which

party bas tbe r..ponsibili for reducingtbe

exhibit to manageable size?

JUDGE THOMAS: could insert -~ what

I was anticipating Hadley, is tbe party

introdueing or offering and w. could --

; I think tbat shouPROF ESSOR

be mad e c lea r, d 0 n 't you?

JUDGE TH i Yes

PROFESSOR EDGARi And I suppose a

model exbibit would be withdxawn by the par that
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offer t s atne II

JUDGE : Yes..

" B ONi Just out of curiosity,
what happens now wbeD ..bib! ate not witbdrawn?

i Tbey re in rooms inPROFES.SOR

6 tbe courtbouse.

7 CHAIID4AN SOULES: Tbe courthouse is

8 full of them"
9 PROFESSOR IDGAR. Stacked and stacked

10 and stacked"

11

12

13

INSI Some place.MR.

P ROr E S SO R ED GAR I I t 1 S t err i b 1e .

JUDGE THOMAS; I have exb ib its --

14 the.e beautiful charts izoro bearings in 1979. You
15 know, we bave called -- tecbnically, that). a
16 district clerk problem. Tbese things are so huge

17 tbeyire in my evidence room and! can t get one

18 to come get them.

19

20

21

CHAr SOULES i Ok.y '" 0 et than

13 RA:N SON ; ~Hi y d on § t we 1. t the m

auction those and use tbe money for -- w don § t

22 we let the Supreme Court auction tbose and use the

23 money for computers?

24

25

Cl'lAI SOULES: In each ca.e where

the term ~will be withdrawn" used, the
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1 8u99 tiOD is that w. d Wby the offexing partyft

2 to make it clear wbo to tbaraw it~ RUB .

3 .1R. MCMAINS: My probie.on. of
4 things the Eu1.. is it ...a it's
S basically over, I mean, on Gr. At. w.
, talk ing about t order now'

7 CHAIRMAN SOULES # Y..,. i r.
8 MR. MCMAINS: It llHi8Um.1S at s
9 month. it'. all 90 to be over. Of cogr ,

10 that l. not r..lly true under OUr rules. The'l. ar.
11 different types of lawsuits that -- the ca.. is
12 not n.e..sar ily over in six months. The
13 .xpiration of time for a bill of -- first of all,
14 s months Isn't .ven nec....r ily the time for
15 publication for writ of .rror becau.. you IV. got
16 notlc. problems under 306-A, and you 'v. got.
17 po.sible 90-day extension over that p.riod. And
1 S th you 'v. 90t the b ill of rev iew proc edur.s

19 which may be a let longer~ Anõ you've got
20 defaults by publica OD which sp ifle.iiy
21 prOvides for . much lODger perlod of tiIlHlh,

22 CHAIRMAN SOULES= Rusty, bow do those
23 -- if . party is trying to protect himself from

24 t kind s of tack s, tboug h, later --

25 PROFESSOR EDGAR: It s.ems to me that
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tbat xe ly doe. not present tbe problem.. 've
got to prese'lve it.

c SOULBS. Where is the bu rd en

of preservin9 it? Isn't it on the

or

fer ing par

INS: I'm not d agreeing with

that it's
..

you ..

wit

1m. 1n9, thought that you s
rawn by the par who offers it.

PROFESSOR BOGAR. Well, it is, but you

see on -- in tbose nunc pro tunc situations and

bills of review and appeals by writ of error, the

party that offered it out of . matter of

self-preservation is going to e to roteat it.

N SOOLES Stor . is go 9 toC i
go back to the i rs inste.d of the court

reporters and district clerks.

PROFESSOR EDGAR: That's right.

C I SOULES. t judges.
PROFESSOR EDGARi That's right* ll,

it ..ems to me t t jus t s imply a matter of proper

r re.ent.tioD wQu1drequire tbat you keep it, but

the burden is going to be On you rather than on

the clerk,.
calEF JUSTICE POPE; Well; a estion

again, aDd I hat. to mea nuisance of this, but

512-474-5427 COURT REPORTERSSUP CflAVELA BATES
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at Is t problem with tbe present 14-B7

motion tbey caR be destroyed or t can

returned
RMAN SOULES~ This is to forcec ,

J ud g e ..

force t
iø is to -- the courtbouses WAnt to

exhibits out..
C BF JUSTICE POPEi Well. w. b a

whole room full stuff~ kept them up t r.

because they were interesting.. . had two great

b boxes of pornographic m8teriai~ finally

order that it be burned.. But can ita judge do

whatb. wants to DOW, and on motion, can t all of

these things be taken care of? Where is the

p):oblem?

PROFESSOR EDGARi Judge, as we

understood it at our last meeting, tbe procedure

by t various clerks vary tremendous .. Some of

them are d ispos 1ng of it the d 8y after tr 1 to

the po t that some of them have never d ispo of

it. we were tryin9 to meet -- to y and

ad t SOme un ifo'lm rocedure so that the rule

would e clear -- so tbat the Supreme CauE t

clearly could delineate to the clerks a proper

un iform d ispos it ion p'lOC u re e Now, that was what

we were trying to accomplish.
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JUSTICE POPE. Okay~CHI at
anS\'lersmy es t ion.~

SOULES: OkC i " ose

favor, then, of the oposed ord er exe t at we
d ~by tbe offering party~ after the words ~wil1

be withdrawn ~ as those words ear, show by

band s ø Opposed? Ok

unan imously

ø Then, that is also

MR. INSI Is there any provision
in there for tbe cost of reproduction? Is that

supposed to be born by t offering party, as

well?

CHAIIU1.AN SOULES; r guess so.. 11e*s

got to provide them$

.. He MAl N S ~ We 11 , I m j u & t . ay 1

itUs not 1n the 0 er.. I mean, what you're doing

is .aying that if somebody offers something that

1s costly to r roduce, that not onl does he got

to offer it, be's got to reproduce it and t it

back in there. ae might have lost.

PROFESSOR EDGAR: You might ought to

ad d . s en ten c e jus t tom e i tel ear t hat

" IRSI And it ought to be
you know, in the event of an app , the cost of

tbe 'lepzoductlon ought to be taxable cost. as

512-474-5427 SUP E COURT REPORTERS CHAVEtA BATES
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well, in my judgment c

PROFESSOR EDGARI well, tb ii re ly

wouldn it be something that would be tax . It

would s imply have to be ex ense that would have
to be borb by tbe well. what I . s 10g is,

Rusty aisume t t you withdraw iome .xh its that

would have be roduced or you have to
'lep:toduee t. and substitute the reduced

reproduction, and there will be no -- well, ok ,

you ~ re say 1og, then -- I see wbat you $ re say lng ~

yes~ Okayo fauir. tight.

~ INS; Youlre imposing the

burden*

PROFESSOR EDGAR; You re ri9ht~

MRQ HC NS i You i r. of fe, 1ng the
party talncu:t an expense for the benefit of the

c Ie rk and tha t 3 S all ~ I mean, you may have

already incurred aD enormous expense to build the

damned model or blueprints Or diagrams, or

whatever ~

C I SOULES: Wel1--

MR~ MCMAINS: Then they have to go

through the expense of reprodUCing it, and if

ultimately you WiD -- if the other s e decide. to

ap pee. 1 .. i f you \'10 nth ere 0 r i f you win ji
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eventuallYø it seems tome it ought to bE: taxed as
oost..

SOULES: 11f .ve got
they say exhibi , unmanageable size, such as

cha'lts, diagrams posters. ¡ guess, is is
sort of a rhetoricai question. Wbat s wrong with

asking a party who bas used cbarts, di rams and

posters as exhibits, big one., for demonstrative

purpose.. to be required to also have them in

smaller versions for purposes of the 1late

record? Why shouldn ~ t at be on that party? And

there Ð s usually no t -- I mean, that i s not a 9 reat

expense, as a general rule. The expense is

gettin9 the little one. made big, not goin9 the

other tiay..

MR INS: Well, you Ve got otber
things like the mechanical stuff. You.ve got

models and all kinds of other things in here that

is de t \vit:li.
CHIEF JUST E POPEi Log s t?Je had one

case where there was a 109, . big log, from East

Tex as '"

PROFESSOR EDGAR: You mean a wooden

1091

CHIEF JUSTICE POPE: YeB~
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C SOU: 11, they're trying
to distinguish between, I think, Judge, that sort

of lag and cbarts. Beoauee . seoond one ta s

abou t mod el exh ib its wbat do you do wi tb
th08 e ~ You wit hd raw the m un 1.8 8 J 9 e 0 rd. r s

otbeLwise. I don t knowhow to -- to me --and

maybe it needs to be better stated the two

sentences in . second para9rapb, the first one

deals with enlarg documents or charts~ .

second deals witb logs and models and tires and

what have you, but it be that this is not as

clear a8 it should be.

. MCMAINS; That i B not really w t

it says because it talks about model exb its in

the second sentence.. Th. first sentence is Dot

1 i m i t ed top . rex h i bit s . T b . rei s no in gin
here that t s specifically about demonstrative

exh its. I mean, the th 9 broke, the whole

4

5

6

7

8

9

10

11

12

1.3

14

15

16

17

18

19

20

21

22

:2 .3

24

25

car -- i.¡e i ve b pe e bring in an entire car cut

halt ..-
C RMAN SOULES i Rig h t 0

R. MCMAI NS: is not anywhere in

here unless it ~ s in the first sentence bøaause

that1s not a model ibit Frequently, that is
t car. And it is definitely among manageable
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size * And I d on ~ t ow wbat a 'l DC

a case~

MR.. MCMAINS: I m not suggesting

that. What II. saying is when yogice sitting

tbere trying to get a record and you i ve got

witnesses testifying about something that is

phys 1c ally in the cour tr oom and this ruie order s,

unless the J ge orders ot wise, th it be

withdrawn, itls gone somewhere. And my question

is, what a'le you goiog to do n you re the other
party who has lost, trying to get somethi before

the .1 te court to show what this damn

tes t imony is abou t.

And I just don t ~- I mean, what you. re

s log is well, we JUBt put the burden on tbe

offer log par ty and that s e.ms to me that we. r e

doin9 once again -- welre oreating a lot of cracks
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calEF JUSTICE POPE; The present rule

looks toward disposition of ese exhibit. after

the appeal is exhaust ..
MR. MCMAINS: This one doesn¡t,

though.

calEF JUSTICE POPE ! cer tainly think
that thing. should be k t intact until t

judgment beco s final. Sometimes an exhibit will

be over in the Court of Appeals and it's not .ent

over. send for it~ We want to look at it,
feel it~ But Bur the record should not be

tampered with unt the judgment becomes final,

not the trial. And I would certainly

MRG INS: But thatis concern~
P ReF BS S OR R i ii, d 0 e s n l t t b e

second paragrapb -- or e third -- ratber e

third paragraph cover that situation, Judge Pope?

MR~ INS: That assumes that the
JUdge will give you -- wellu certainly the Judge
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. -- may very .e1l say, I'm not going to dO

th for you because ¡ don't w t it in

court, in whicb ease, under this 'lUi., that par
is obliged to \~i raw it $

'ROFESSOR ED 81 No, welta ta ing

about two different thîngs~ ire talking about
-- Juag .. was, I thought, talk Lng aut a t im.

requirement disposition, and you.r. talking about

how to handle exhibits other than tho.e ich are

pe'lfectly c.apa.ble of reproduction, SUCki as et
exhibits and mod.l exhibi That does not cover

other types of exhibits which might be extremely

relevant~ But those a'le really two different
things, it seems to me,

calEF JUSTICE 'OPE~ But, Hadley, look

at paragraph 2~ It talks about after trial, and

until that trial until that case -- t record

is made, and I don ~ t think anybody ought to be

changin9 tbat record until the final disposition

of the case even by the substitution of small ex

document.s ~

Now, they can do that if they~ve got some

Bense in t ir lication for writ of ror and

their .nswer~ But this talks out upon the

completion of the trial and reduced reproduction

512-474-5421 SUPREME COURT REPORTERS CHAVELA BATES
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1

2
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substituted therefor ~

JUSTICE

question involving alter
And you ve got a

doeuinents, that

rep'loduction just won m t cut the bill~ You've got

to bave the or ig ina1 up in your .11a reco'ld
CH!EF JUST!CE POPE I think until

that CaS. is over with, that

record and the exhibits~

CHAIRMAN SOULES JUdge Thoma..

JUDGE THOMAS: Why don ~ t we just omit

al is on the

12

paragE b 2, period, and everything at B as is

until you jump down in that third paragraph whiCh

ta s -- what Justice Pop. was talking about~

And, Badley, the tbird paragr band tbe
fourth paragraph will be language that is

i d . n tic a 1 tow hat ad 1 e y is 9 0 in 9 top res en ton

dispositions of depositions and so rth and what

we were trying to do ism e disposition of

exhibits, depositions by written questions and so

forth all t same~

13

14

15

16

11

1S

19

20

21

22

23

24

25

ll, 80me of theseJUSTICE

things can't be mailed~

C SOULES; Thatis right~
JUDGE TB S i Yes ~

MR. INSI No question about that.
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i1ing a log might be e ensive~

CHAI SOULES: Shouldn $ t t final
par tapb env is ion not lfic at ioft to the C Dun..l for
the par ty tbat offerea tbe exb it tbat tbe

exb lb it can be pIck ed up within a pei Lad of t

If not, t wtll be destroyed -- in failing

some response. the exhibits will be desti ed.

is -- I star ted to mark this up -- the

clexk shall mail or deliver the exhibits totbe
attorney traducing, but who is going to bear t
cost of that? It just seems to me like it ought

to be a notice to the PA'lty, Come get your things

or they re going to be disposed of in 30 d B. If

they don t come, then the clerk may make a

d ispos1tion of them Is that acceptabie with your

committe. Judge Tbomas?

JUDGE OMAS: Su r e.

PROfBSSOR EDGARi What are you doing

now?

CHAI RMAN SOULES ~ I t would d elet. that

bottom paxagxaph and just eb e it to -- the

concept that the clerk would give notice to t

par wbo offered the exhibits

PROFESSOR i Why don t you say

~the clerk sn 1 notify tbe attorney introducing

512-474-5421 SUPREME COURT REP ORTERS CHAVELA BATES



1 or offering the exhibit," B h ing t.o tbe

100 L
e f f ec t

2 of pick it ø~ but --
3 CBAIRMAN SOUL i That' s what vel'le

4 ta abou t..

5 PROFESSOR EDGAR: Yes.. aut I vm just

6 t k abou t how to wo it.",

7 CHAI SOULES~ I urn going to ask

8 Judg e Thomas to wr i sometbing that gets that

9 done and then send it back to me and we 11 call it

10 adopted.. But w. re talking about just the c rk
11 is going to give not e to the par wbo offered

12 the exhibit to com. and get it within a period of
13 time, \'ihat, 30 d s Is there anyone that thinks

14 tbe time ought to be different than 30 days?
15 Ok ç that will be it.. And then failing --
16 JUDGE THOMAS: I think t t we

17 definitely need to insert becaUse of the Hardy
18 letter and what he 18 suggesting is -- it would be

19 my position that it needs to be written notice~
20 PROFESSOR EO Yes, written notice~

21 c RI'lAN SOULES; Yes ..

22 JUDGE THOMAS: And it might be well to

23 -- you know, what Hardy wanted to do was give

24 notice by tel hone and tben tax the cost for
25 destruction against the party~ And my question
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i would be_ do we want to add res. wbo pays tbe cost

2 it they decide to di OS8 of it?

i C SOULES. Youlx. just talk
4 about alternate costs, whether be stores them or

5 des oys tbem, essentially.
6 JUDGB THOMASI Db, I agree.
7 CHAI RMAN SOULES And I d on ~ t th ink

8 the clerk is going to hesi te to a..tr e blbtt.
9 against the coat of storage- At least tis

10 wbat 8 going on in San tonio. T.n re
11 destroying them and tting them on m rofilm and
12 ¡ guess that s wbat they i re doing everywhere ~
13 .. NSI I baVe a problem \\lith
14 the district clerks assessing cost after a case is
15 over anyway..

16 C i RMAN SOULBS i Espec 1al1y to whom

MR.. INSI It ought to happen at
18 80me time, if you don't 11ke what tbey cbarged
19 you..
20 CHAIRMAN SOULilS i Then the consensus

21 that the clerk ougbt to bear the cost -- I
22 guess, ke the proceeds of any dispositions..
23 .. INS~ Sure",

24 C IRMAN SOULES I t may be that the
25 disposition generates proceeds.. I guess it B
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1 conoeiveahle if there could be sometbing of value

2 tnV' ed. us u ally not.

:3 ~
:$ ..tion is, do weJUDGE

4 want to address that? Do we want to be . if ic
5 8 , ok ,you pay the cost you get
6 you get proceed s, if '1

1 C I RJiUìN SOULES Let's just leave it
8 to the clerk to destroy it~
9 p nOFESSOR Rl 1 would suggest and

10 just say t t the clerk may d ispase of t same,

11 per lod, and jus t leave it at tbat.
12 JUSTICE WALLACEI Question, Rusty. In

13 your automobile case wbere they brought body

14 in -~~
15 SOULES. Car body~eRA!

16 JUSTICE ~qALLACE Yes Do you kno\'1

11 where that was stored and at whose e ens. dur ing
18 the app late process?
19 )iULi INS: Well, actually in that
20 particular case. it was stored in a warebouse anó

21 the parties agre to lit the expense., but it

22 \'laa mail tot h eel e r k w bob ad the war e b 0 use

23 procedure.

24 PROFESSOR DORSANEO Send it to

25 Islam.. ere m S a lot of room up there..
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CHAIRMAN SOULIS: Ok

ready to con. idel" this to ?

PROFESSOR :OORSANIO=

take out -- Rule 356 bas b r

third p agrapb.

CHAIRMAN SOULESi t should it be?

PROFESSOR DORSANEOi It doesn J t

'" Are we now

¥ou've got

ein that

mention a numbel" '"

CHAIRMAN SOULES: Ok '" As I

understand st s of this now, we would -- tbe
Supreme Court Order relating to retent and

disposition of exhibits, the aU9g8sted order tbat

we would recommend to tbe Court in connection with

the proposed Rule 14-B, .8 would rain .11 of tbe

first p .graph, delete all t Of t next
paragr h, retain t tbird paragraph. ..cept

strike words -.s provided by Ruie 356",-

There's no Rul. 356 and we r. 1y d It n a

rule reference. And t final paragraph, t
four paragraph, would be changed so that the

clèrk would 9 i wr it not e to a p ty to

witbdraw t exhibits wi in 30 days or they would

be destroyed, and t authorize t clerk to

d iap e or .- to destroy or d iapese of --

authorize t clerk to make disposition of
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1 that are no

2 hand S ø Opposed 1

3 ~ LAND: I hav~ a question ter
4 the fact, Luke~ I may not be r iog the same

5 thing but Iim looking at page 11 of t h out

6 he r e.
7 CHAI SOULES. is is .. Brate
S thing that Judge omB. sent us, Tom. Is it the
9 same? Is it the 8a.. thing? No, it s a diffezent

10 thing, Tom Let me see if I can get you one.
11 . RAGLAND: I m look lng at SamE s
12 hereø
13 C I RMAN SOULES; No oppos it ion ~ That

14 will be recommended n Tom, if you find 80mething

i 5 the r e you wan t tor e sur r ec t , 1e t us know $ WeD e ed

16 to move with our age a, thoU9h~ Did you have

17 somethin9 else?

1B PROFESSOR DORSANEO: Just one
19 clarification e you going to use the term

20 ~par ~ in this orde'l, or N torney" or deal with
21 that issue?

23

24

25

PROFESSOR EDGAR: It should be mail

to the attorn.y~

PROFESSOR DORSANIO; Should it be

22

:nia i 1 to the attorn or to the par ty O'l what E s

512-474-5427 SUPREME COURT REPORTERS c ELA Bf~TES



1

2

3

4

5

6

'1

8

9

10

11

12

13

14

15

16

17

1S

19

20

21

22

23

24

25

105

not bave off$'lt deal? Some attorneys

something and then they not r resent

anymore"" I donit know if we ne deal \i1ith

tbat now but somebody needs to de with to whom

is it actu Iy going to be sent.

PROFESSOR R: I, I think it
needs to 90 to the attorney because t clerk will

probably have -- knows how to locate the attorney

and may not know how to locate the client.

R. INS. Yes. but it also be
a pro se individual.

CHAIRMAN SOULES. Let). say, "shall

give noticea -- use the words ashall 9 ive notice

to the party,~ and then welve 90t the benefit of

21-A"

PROFESSOR EOGAR~ Ok

PROFESSOR DORSANEOI

\10uld be be er"
C IRMAN SOULES: Give notice to the

"

¡ th ink par

party if he s got an attorney of record,

the same as notice to the party under 2

Ragland"

that~s
" Tom

MR. RAGLAND. Luke, it's a minor

thing, but in the interest of consistency, I§ve

noticed at in all these rul.. changes wbenltis

512-474-5427 E COURT RE~ORTERSsu¡.' CHAVELA BATES
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1 9 of the Judge in the old rule, it ~ a
2 changed to the Court~ Is sa1t -- in th

3 bere, it refers to the Judge~ I don~t know

4 e s an y d if fen e eor not, thewhether it
5 consistency with the other cbangea.

6 ere is th i ~om?SOULc .
'"

7 LAND The last word of the

8 first paragraph

9 're going toPROFESSOR EDGAih

10 eliminate that pa'lagrapn$ though, Toro~ en W t we

11 going to eliminate -that parag.! hi?
12 CHAI N SOULES t See ond par r aph is

13 out and the fourth paragraph is out vd.th something
14 substituted for it.
15 R. RAGLAND: Okay. ¡ guess ¡ 'm still

16 not looking at the right thing
17 SOULESt Let~8 turn oureRA!

18 attention now to the
19 PROFBSSOR EDGARI Jus tone ques t ion.

20 1 t"ight.c lU'tAN SOULES:

21 In at is now thePROF ESSOR

22 second par raph, reference is made to a
23 parfee on of appeal as p'lovided by Rule 35&.
24 C i N SOOLES i Delete ~ as prov id $d

2 5 by Ru 1 e 3 56 ø "
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l? ReF BSSOR BDGARi ~fhy d

substitute Appella Rule 4 .... 40.
reason I say that is bee se clerks areD. t going

to know. app i. BZ. pertee unless you 9 tv.
them some point of r. ranee, at'. why .-

when I ....

CHAIRMAN SOULESs We've 9 . divis

of house on that. Dor.8neo says 1..ve the

rule out you say put it .

PROFESSOR EDGAR: Well, t r. on i

put it in on OUl _.. Rul. 209 isbeèause for the

reason I just at ad. Clerks don't know what that

is.
CHAIRMAN SOULES: What do you think,

Bill?
No, put itPROFESSOR DORSANEOii . I

can make an argument r.~

CHAIRMAN SOULESi If t re's any

differ.nce about it, .. can take. vo, rwise
-- Ok , so we're going to add -- put in as

prov idea by what, Hadl .,
PROF ESSOR EDGAR; Appella Rule 40.

Rules of Appellate Procedure Rule 40.

CHAIRMAN SOULES: 40~ Okay. Okay,

let l sturn OU'l at tion now to rule$ 277, 8 and 9
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iI.we ve got tbe benefit of Judge -- a.rta ly,

we have tbe benefit of J ge Pope bere. ere at

page 145 --
PROFESSOR DORSANEO; Rule 41.

C N SOULES: Rule 411

PROFESSOR EDGAR; Rule 40 is bow it~s

perfected and Rule 41 is when itls perfect

it s tbe time that we want.

R.. REASONERt ll, wbat abou t 421

PROFESSOR ORSANEOi That § s w

to leave it out, see.

I wan t

SONER; You know, you C ê1n..

get -- you could a180 get into extraordinary writ

and things. I really question that.

PROFESSOR EDGAR: ll,! guess you m re

r igbt. I badn l t tbou9ht of that. Maybe t thing
to do is just leave it out.

CHAIRMAN SOULES: Any fur ther

discussion? Okay Weijl1 leave out the 'lule
reference in wbat will ncw be the second

para9r b..
Okay~ Now, weIll turn to page 145 of e

materials and tbisis David Beck §s letter but it

was a committee that, I believe, Franklin was on..

I k D OW , Ed gar i you we r e on it. n d you - 1 wo r k
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is - - d OD. . i. t DD i. 217. 27 8 .
forward. Who should make the r ort279

that?
PROFESSOR EDGA Is David r

MR~ MeMAl NS = No.

MR. JONES: r. C 1'lman, this wa. my

subCommitt.., but I bave no report to e 0 r

th I m sed the Apt 11 me.ting -. not Apr 11,

but tbe May meeting. Tbe ..etiDgbefore t t

somebody refresbed my recollection that the date

of that meeting .e met over here in tbe

courtroom.

My recøllection .as that this rule was

debated -- or tbat this other rule w debated,

Judge Pope was tbere and the .... lot of

compromising done and t rules were passed. And

apparently sømething bappened at tbe May 18g
which I'm unfamiliar with. And then as I observed

from tbe chair tbis week à ! got your lett.er of

August 21th which raises an entirely new set of

questions about rul... and 81 ough r.ading

tbrougb your letter, I don't find anything in

there .arthshaking or thing t I

fuldamentally disagr.e with.

I bave this cone.Ea, and that 18 that we'v8
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been working on Rule 277 and the relat ruleß for

over a year. and I would i . to see tbe matter

resolved at this meeting so that we can -- is

commit bas voted on at leas t 0 acea. iona
overw ¡miRgly to a impl1fy the BU sion of jury
issues in civil ea.eSe have not gone as far in

my judgment as t Chi Justice has aaked us to

go..

Therews been a gre de of sentiment

demonstzated on the committee to go furtber than

the compromises wbich were m e last -- the

m. e tin g b e for. 1 as t ~ An d w be r . a sIc. r t a in 1 y

don * t want to run a rush job over the chair on

what may be very valid .stiDDS out the rule..

I think it's time for us to get this thing passed

one way or the other Now $ that W s where I l m

coming f'lom, and th.t~s the extent of my r art.

MR. BRANSON: Did we not pasa

something the meet b ore last. Luke. because

my recall tion is e same as Franklin~s in that

r89- ? aemembex we met in the Court's cbambers

had a b;i9hoopla blood bath"

HAIRMAN SOULES: Right" memory of

tbat .a. that we met, tbat ere were many tb lng s

d 1scusied that Dav id Beck ß. committee was to
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1 wri up vb it felt were res ts of tbat
2 meeting and tbis is tbe write-up of tbat, you

3 know, o-t -ago con..aaUB. It waa a ciear

4 consensus. No ..tiOD about that, Prankl . But
5 in terms of paasingon iangu e for 277, 278

6 279 as sucb, it s never been done

7 MR. BRANSON; Is Dav id Beck W s
8 committee the one Franklin cbairs?

9 PROFESSOR DORSANEOi s.
10 PROFESSOR AR: Yes.
11 CHAr SOULES: Well, really, the'le
12 wa. -- the committee that was comprised of

13 Franklin and others was a larger committee than
14 the draftsmanship committee which --
15 PROFESSOR EDGAR No.
16 C IRMA N SOU L E S : I 8 t hat not r i 9 h t ?
11 PROFESSOR EDGAR That s really not
1S right, Luke. There were five or six of us that
19 were on Franklin a COmmittee and we met a number

20 of times. David was a member of that committee,

21 and .. submitted a roposed rules when we met in

22 the Supreme Court couitioom.

C N SOULES~ Okay.

24 PROFESSOR EDGAR at tbat time we
25 ad op t ed Ru i e 27 7 .
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112

SOULES; Just 1 e it is1

2

3

4

5

re $

PROF SOR EDGAR: es t- t r one

change wbicb I want to disclose in just am t. e..

MR. spiv i Could you ta just at

6 litti. bit louder? I canlt bear you.

7

8

9

10

11

12

PROFESSOR EDGARi Well, i can t talk

loud er than th 18.

.. SPIVEY;¡ ell, i äm try i to

listen to Branson, too"

PROFESSOR EDGAR :i said in the
Supreme Court cour oom, we adopt Ru 1 e 277 as it

13 now appears here except for one change which I ~ II
14 refer to in just. minute. At that time, we -- on

15 -~ the meeting be en the Fr night ..-
16 conclusion of our Friday night meeting and
17

19

Sat.urd morn ing, we d some further work on

Rules 278 and 279$ ose, however, bave not been

19 fully discussed by this committee. The 277 except

20

21

:for one chcu'1ge s been II and at was ad 0 p t e d at

th meeting$

22 And at some point in time, I would like to
23 address :first that one change that I refer you to
24 -- that i will refer you to and then we can get

25 into 278 and 279. But I thinK that was the
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1 c onologic process by wbich le 277 has

2 cuxrently -- as it currently appears before you.

:3 C RJ'IAN soUtiiS; Thank you, 1.
4 at is the change t t was made in Rule 2771

5 :!:ROFESSOR il All tight. If you

6 w ill look down .bou t the second -- maybe its t

7 second sentence m I don't have my glasses It

S s somethi unless r it ed by the subs tan t ive
9 l. I don ~ t know where at is, ~Only if

10 required by the substantive l.w~"
11 JUSTICE WALLACE: 1461
12 C I SOULES 146, yes, Judge~
13 PROFESSOR EDGAR It dawned on me that
14 we really need to have some type of .sc e valve
15 because there might be some kind of ca.e lurk!
16 out there where you might De to submit a
17 question to the jury in a more distinct. specific,
18 concrete form than would otherwise be provided by
19 a broad form submission.

20 For example, an issue on a confession and
21 avoidance, theoretically, might ne to be
22 submitted, specificallY$ And I~ve talked to tbe
23 draf s of the people who are working on volume 2

24 of the pattern ju c ges, workeris

25 campensat ion_ And bee aus e of tbe leg islat ive
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1 requirements of that 1 ,it would be extreme

2 diff ult to prepare a charge on broad form or one

3 containing a comb etian of elements or someth!

4 like this.
5 So, i suggest that w. -- only if .
6 substantive law requires it. .au you be -- would

1 you be allowed to submit som8th g, specifical .;$

8 Oth wisei you~v. 90t to submit it as we r 0 v ed

I it at tbe meeting in tbe Supre..Court courtrOOa.

10 Now, thate. the only change in Rule 277, and I
11 ink we.ve got to have some type of escape valve
12 on that.
13 fll:R.. JONES; r Chairman, ! move -- as

14 chairman of the subcommittee who submitt RUle

15 277 i I move that that change be adopt ..
16 CHAIRMAN SOULESI Is there a second?

17 ~ BRA N SON i S e con d ..

18 N SOULES o second eä iCBAI

19 I'm soxry, I didn1t see.
20 BRANSONI I did.

21 SODLES; Frank Branson,...

22 second ed it F'lanklln Jones .ade the motion.

23 Discuss ion? RUB ins.
24 MR INS: I~ve got two que.tions~

25 One is tbe language question, B ley.
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1

2

.3

PROFESSOR ED : Ok ay ..

¡~R" I ~ It eU'lrently 'le s ~

if re ired by the substantive law ell

l work er' s compensation Is the submission of

5

6

s 'l e estions submitted ~

PROP'ESSOR EDGAR Pei::idtt .. It
7 sbould be permitted"

a

9

10

'" INS Per m i t t ed ..

PROF ESSOR R: Yes And I VB

changed it on copy Tbat wa. a typo. pa'ldon

11 me..
12

13

14 you
15

~iR" NS: I assumed that",
ROFESSOR i Pardon mew Thank

.. INS Secondly, ¡1m not sure

16 what -- and I guess this was an observation,
17 per s, made in Luke's letter, and I don't know

18 if it was directed to this change, Or whatever,

19 but it s ., ~the submission of separate

20

21

qu.stions.~ How, if you contrast that with Dad

form -- I mean, we talk up here of bra form

22 questions, which assumes that more than one.
23 question could be asked, then down here when \f8

24 talk abou t On if t substantive law requires

25 m s .rate questions -- I don' t know what --
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aning ¡nore than;p ROFESSO:R R:

one..

'" INS: I don't th k that's a
perfect pa'lall be .en broad fo es t ions and

.eparate questions,.

PROf ESSOR Should W8 tben say

-specific questions.? I mean, I don t know wbat

term to us. but we all know wbat we re trying to

B.. language is somewbat imperfect..

'" NS concern is that the
Courts may sit ere and figure out that what this

means is we l re supposed to submit every case on

one question,.

PROFESSOR EDGAR; What would you

say.'"
MC INS ~ I don ~ t t bin k t h. tis

really what is intended a We ~ re just talk i out

that they ought not to be separate distinct..
I mean, our old concept is separate and distinct

when .e were dealing with issues,.

23

PROFESSOR EDGAR: What wou

s arate and distinct?

CalEF JUSTICE POPE No

PROFESSOR EDGAR; t you seet th

you B ,

24

25 -. there are just some kind of cases r e you

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 h.v~ to submit sp if ~- or s arate and

2 distinct qU~stioDs, tb just have to. And I

3 don't like that use of the term but -- I'm
4 certainly am~nable to pr er term t would

5 convey --
6 MR~ MCMAINS: But in a general sens.,

7 of COurs~. we specific 1y proy . tbat on good

8 cause you can do it the.. oth~r ways.

9 PROP' ESSOR EDGAlh 11, bu t
10 R. MCMAINS: And 1s t r~ not I
11 me.n, I em just -- I'm t sure even in a comp
12 can t that you can ¡ t submit oro form qu.stions
13 with limiting instructions. I don't think that --
14 i don t t -- I mean, i just don' t se. that a8 being
15 . separate and distinct problem.

16 CHAIRMAN SOULES: Chief Justice Pope.

17 CHIEF JUS~ICE POPEi I recognize that
1B t remay be Lhis type of tbing out re and it

19 sbould be taken care of. Every ti.. .e us. that
20 wa ~s ara ~ or every time we ue. tbat word

21 ~distinct,ø ..l~. rsurrectiu9 aenerai Drilling

22 Company and fox Bot.l Company. And I hope that .e

23 don't have another 12 years of .ay in9, DO, tbat'.
24 not what .e meant when we used ..parate. I wonder
25 if .e c auld .ay someth 1ng 11k., N only 1f requ ired
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1 by substantive law N sue b as worker' $ comp i,
2 may questions be submitted more narrowly.~

3 MR. JONES. I ld .pt at.
. MR. RBASO..R. Judie, let .. -- r

5 know, i have -- sine e I las t art at in .$.

S d.ba, I have bee c er to broad form

7 .isIIUHUl.

8 MR. JONES: NO. You Ive lost
9 battle.
10 MR. RBASONERi No. You have not r
11 my bri s. It depends on Mr. McMains. I favor

12 broad form issues. And I would --
13 MR. JONES: I'm glad you're on my
14 IS id e .
15 MR. REASONER: Well, I understand
11 tbat. But I would ask t que.tion wbet r any

17 reference of this nature n.eds to be made at all
18 since in the beginning we say, Øs 11 wever
19 f ible submit t cause on broad form

20 question..~ That, to me, ..ys at tbe Court i.
21 i oing to do it 4' unl~uiui you c s tbem some
22 statutory reason wby they can't.
23 MR. SPARKS (SAN ANGELO): free!se1y.
24 MR. REASONER: So, I would om! t that

2S entire sentence which avoids you getting into t.his

512..47 5427 SUPREME COURT REPORTERS CHAVELA BATES
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-- cre.ting . new concept of separate que.tlons.

Secondly it 8eems to me t t w e we s ,

"on go cause" there i$ danger that you~r.
narrowin9 what you're doing * For ex ie, . w

it is literally written, it . th you can't

conibine elements except on a showing of good

cause~ I do not understand the law to be that in
. broad form are. I ought you C ou comb ine

that eiement without any showing of good cause

u er the existing 'lules
PROFESSOR R: re t lng to -..

excuse me

MR. REASONERI But why does 1 t s in

here, then, that you have to show good c .use to

iubmit quee ons containing a combination af
elements?

PROFESSOR EDGAR Well f I thou9ht we

thrashed this out at our earlier meeting, Harry

What we re trying to do is to first tell the trial

court that the fi'lst thing that _.. you sta'lt off
with. opo8ition that issues are going to be

submitted in broad form

MR. REASONER Rig h t .

PROFESSOR EDGAR: -- per lad.

. SONER; Right.
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1 PROFESSOR i Now, bra form bas

2 now become a word of art~

3 REASONER: Rig bt

4 PROFESSOR EDGAR~ we have to
5 Understand what that word of art is~

is

7

MR~ REASONER: I try

p ilOF ESSOR R:: But, then, once y'ou

B pass tbat hurdle, then it's only fOi upon a
9 showing of go cause that you can do it a other

10 11..
11 ~ REASONER~ Eu t what I W m say 10g to

12 you is, b road for m tom e mea n s t h . tIc. 0 C 0 rob in e

13 elements in a broad form question..
14

15

PROFESSOR EDGAR: NO$ Bro form ~.-

that s what I §m sing $ Broad form -~.. in mos t

16 conteJtt and the problem -- and we~ve90t a problem

17 here because the examples we~re using are tort
18 oases and we have all kinds of other kinds of
19

20

21

22

cases out there that m present some type of

problem~ But Lemos versus tez is . broad form

submission.. r i od ~

Now, fIGm t t you have various gradations.

23 For example, you have a broad form followed by

24 limiting instruction. You haVe a broad fOEm tbat

25 combines the elements within the question itself.
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1 But those are not to be submitt unl s you can

2 show good cause for d ° 10g so &

:3 MR. RBASONBR: I mean, y re v w of

4 broad form questions is going to be that I h . to

5 submit a separa question on eacb element?

6 PROF ESSOR EDGAR; No ~ It W s ex ac t1y

7 the contrary~

8 MR$ REASONERi All ri9ht~ But r.

9 what youive got here. ~A court may suomitW I

10 mean, you know, however, ~fDr good cau..

11 submit, us then one of the categories you ve got

12 is on questions containing a combination of

13 elements

14 PROFESSOR ED ~
.. atis right.. NO\\f1

15 that's a word of art, too That s a term of art.
16 REASONER: Wait a m1nu '" me,

17 you have now said that i can t combine .lements in
IB a broad form question unless I show good cause~

19 PROF ESSOR EDGAR Thatis right
20 R.. INS: Tbat doean't m e sense.
21 c SOULES; BiO does not reach

22 . comb at ion 0 f e i em e n t s , i B W youWre s in91

23 if I'm understanding you

24 R.. REASONER: at's w t this rule

25 S 8
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it sCHAI :au t

right now, bro form up at the top dO.SD t reacb

. combination of elements. It'. got to be fewer

than. combination of elements unl... you 8

good cause..

~ REASONER# That. what ~. to me

that'. this rule .ay. the w I
understand the law. you can combine elements right

now in a bro form question without showing

of good cause.

PROFESSOR EDGAR1 Tbat i s r igbt No

doubt about it
Ok.. REASON 11 e Then I

respectfully submit this 'lule narrows the p'lesent

latrl.

would re

PROFESSOR DORSANBOl1 Well, at ¡

this rule to mean or autborize if I

wa. just re lng it, is the broad form quest ,

the way itWs worded, what r sa , basically,

is the oad form es t ion is. is the defend an t
1i 1...

PROFESSOR EDGAR: No.

PROFESSOR DOBSANEOI then on for

good cause does the charge talk about what goes

into at le9al1y~ thatWs really what bro

512~.474-5427 SUPREME COURT REPORTERS CHA.VELA BATES
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1

2

:3

4:

~- you bave in your mind t a broad form

estian is, but it isn't defin \\lhere"

PROFESSOR i 11, the case law,

I think, bas to us at 'íi1eire talKi out..

5 there s no doubt about it that this is . shift
6 in emphasis because currently all of theSe are

.,

8

permiss ible.. Everyone of them are rmiss ible..

What we i re telling the tr lal courts is that

9 there's. priority. The fi'lst one i. the broad

10 form.. Then upon a show 1n9 of good cause, you

11 don S t have to submit the broad fOrm. You could
12 submit it in one ot three other ways. And then,
13

14

fin ly, it was my sU9gestion and we not want

to opt it, that only if required by the

15 8ubstant e law may you submit it another w ..
16 "REASONER: Well.. H ley, tbe 'V/ay

17 you intend this rule, do you have to show good
18 cause to comb ine elemen ts in a broad form
19 question?

20

2'1 says"

22

PROFESSOR i Yes. That§s what it

"REASONERi But under existing law

23 you do notq do you?

24 PROFESSOR EDGAR; Thatls correcto In

25 fact, under existing lcH'i you don ¡ t have to e
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1 good CnUHl$ to do any of t 5$$1 tri court

2 has tbe d iscEetiob dD tbe. .11 q

3 HR. JONBS~ rry, would it solve your
4 pr lem--
5 MR.. MCMAINS: Just take it out..

6 MR. JONESi -- to just take tbat
7 phrase ou t?

8 HR. RBASONER: s. ¡ would take it
lout and I would take out tbe referenae tD

10 workmen's comp.

11 MR. MCMAINS: Let the record 'l8flect
12 tbat I represent -- I do agr.. witb it, tbat tbis
13 . a limltatloD on what ..'%e tryiDg to do.

14 Because I think it is very clear that concepts
15 W8 k.ep trying to imply a lot of t wbat our
16 thinkiDg is in n8g1ig 8 C.S8S to other cases.
17 CHIEF JUSTICE 'O'Bi Rigbt..
18 MR. MCMAINS: And I kn t -- I
19 think, wh H&dley 1s talk ing about is do.an' t
20 like tbe il.a of submitting brakes, lookout and

21 sp.ed t question as opposeã to negligence.

22 Tbat.s really what h8~s talking about~ But t
23 problem is tbat the term ~combination of ements~
24 means sometbing mueh bro.dez tb tbat, I think,
25 to mos t prae ti t ioners. part ten1arly other folk s
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rely --
Sure"

- outsid e t tort
automobile ace ent cases. I think it's clear if

you t e that out because it does looi~ like rEl

contrasting a broad form est!on witb a
combination of elements tbat should require a

8 ing of good c.use~ !ou~re contrasting it with

what broad form quee t ions that are und at. in "
if we re trying to define it by neg i at we
don t want it in it, it looks to me like what we

don it want in it is what should be in the Bee ond

parag'laph and those are the things that we

listed. And I donijt think that you would want to

exclude the ability to ask a broad form question

with a combination aielements as distinguished

fro m ac t s " And t h. t 3 S

you"

concern and I agree with

C I RMAN SOULES; Jus t ice 11 so e '*

JUSTICE WALLACE. B ley, how do you

envision subniitting a D caEH;, for instance,

where right now they're runn ing 10 12 issues
to get a case submitted? i

PROFBSSOR EDGAR I d tbink you would

probably have good cause to submit it unde'l the

512-414-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 sec portion ref or be this might be a case

.2 re ired by the substantive law to submit re

.3 narro\ii1y

4 CHIEF JUSTICE P ø
~ 11, now, i'le

5 bave the first DTPA case t t came up -- I caDI t

6 recall its name.

7 ~ :: Spr 1 ver su s IIi a:ïS

8 (phonetic) $

9 PROFESSOR DO 0: Spradley versus

10 Williams$

11 CHIEF JUSTICE POPE: What?

12 MR~ MCMAINSi Spradley versus

13 Williams

14 CHIEF JUSTICE POPE:: Bu t in the tease,

15 you submit it in tbe rms of the statuto

16 prohibition which to me is t broad iSBuew But

11 you don't break that statutory thing down into
18 because he did this and did this and did thiB~
19 Now, there may be five or s of those

20 statutory things, but itWs bro if it tr acks the

21 statute, I think tbatms the law of dec t1V8

.2 2 t r ad e p r ac t ic e $

23 MR.. INS; Right~ But if you put
24 in this combination of elements, it may be that a

25 judge would be reluctant to include producing
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cause in the same question. ereas, I th you

want to encourage t abil1 to do tbat~

CalEF JUS~ICB POPEi Tbat'. r bt.

in a f r case, one issue -- all of t ele:men

dei i , in this this, but ODe issue.

PROFESSOR DORSANBO~ I ~10Ve e

ion of the .Only if re ir byelimi e

substantive 1 sentence in this draft, if th

bas fall e n by the way 0 r j. s sin l; ing, we 0 u 9 h t to

vote on that.. I think tbat was Frankl in ~... I m

not sure w t the motion is, if there is a

motion"

CHAI RMAN SOULES i Hold on a minu te"

Let s stay on one thing at a time. Now. we're

talking about questions containing a combination

of elements. Is there a motion to delete that

phrase?

MR. JONES I so move, r. Chairman.

CRAI N SOULES. ved by F'lanklin
Jones. Is there a second?

.. NS:: S ond ..

SOULES Second, RusCRAI

ins. Favor show by bands. Opposed? Okay.

I t ~ s unan imously vot to we str e non
quas t ions con tain ing a comb inat ion of elemen ts * ~
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1 11. we're on good cau.., do we want

2 r ite a sbowing of good cause to 9at limitin9

3 instructions?

il MR. JONES; No, sir.

5 I N SOULES; This 'lul. does at..

6 Lot~ i went tb'lougb that before

7 because e ilosophy was we're try ing to g iv.
8 the trial juàge discretion encour a him to
9 s m i tit as b road asp 0 s s 1 e .. tIs \\Ihat. '!'lalr.

10 trying t.o do", a'lgument before was, then, why

11 impose good caUSe because hels going to say, well,

12 w.' ve a s done it that way and you ve got to

13 show me something else before I can do it and I
14 don't know w t good cause , so I'LL do it. So,

1S I would again not go with good cause but i got

16 voted down bef are '"
17 CHAIRMAN SOUL i Is tbere a motion to

18 delete ~upon broad form questions accompanied by
i

19 limiting instructions~ re it appears that that

20 can only be done for good cause. In 0 et words,
21 that'S ri9bt before on the questions cOD~.ining a
22 comb ation of elements.. I don't krHHl \vhether
23 it i. beeD d 1scussed or not for ever ody to

24 underst at the sue but ere it appears,

25 ~u on broad questions, accompanied by limiting
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1

2

3

4

5

6

'1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

129

ins uctions,. wet e words appear, you could

only do that luiving fir$t shown good cause t w.ay

this rule is wtitten~ to, t b form
is..e carries wi it t t ht of limit

instructions whenever they are nee a II

PROF ESSOR EDG1Uh I don't th ink it

does at 111

CHAIRMAN SOULES: Okay, Rusty.

MR. MCMAINS: One. again negligence

c...., I think it is obvious what we are trying

to get at, whieh is in 8w.ring this que.tion

consider only brakes, lookout, speed, et era,

on negligence question, th you ought not to

have to pu t t in. And you cug ht to be

encouraging the. do ot wi... ~h. problem

is it assum.. tbat .. -- tbat . is ao.e

generalized interpretation of what limiting

instructions mean as distinguished by

explanatory --
PROF ESSOR EDGAR: Exac tly..

which is not exacMR.. HCMAI NS: y

'I a lid '"

PROFESSOR EDGAR: Well, but you see

that.s s hing t t bas crept into the practice,

though, onee we adopted the amendment to RUle 277

512-474-5427 SUPREME COURT REPORTERS CRAVELA BATES



i
:2

i

4

5

6

7

8

9

10

11

12

13

14

lS

16

11

18

19

20

21

22

23

24

25

back in 1973

them'l

i NS : COt' .r ee t . i 'm not'I

sure tbere is a reeogniz jud i distinction
among class of instructions. That is an
e 1anatory struction and albeit if it has a
d ifferent off ice, it is nonetheless an explanatory

ins true t ion and we d.al in ber. wi tb aiiow 1n9

explanatory ins uc tions that may be neCElesa '"

An d $ 0 , I m El a nIt h ink t h s w t L uk e l s - - ¡

know that was one of the complaints addressed in

the lette'l *
C HAl N SOULES ac tly

MR. Nii I understand wbat you re
say ing

N SODLESI I think tb.tallc

instructions should be permitted that are p'loper
to en le a jury to render a verdict that good

cause shou not be a part of the struction

pract . for instruction Just -~ to me, the

t 1 end of it, of this first paragraph, t 8S

care of all structions definitions.
R* INS: at we're really

talking about is good cause for sho\l1ing a

different pe of submi.s ion other than bro form
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1 questions or wb ever ins uctions e necessary..

2 "LO~h Right"
SOUL II æs rig "3

4 esNS t.hreee on'1$

5 we¡re real look ing at currentth a ta ie

6 form questioru,;ø ecific questions,use are bro

7 which we have now just deleted alt at r and a

ø general charge.. If we donlt, authorize specific
,

9 queBtlons at all, except impl Lc i 1y tbrougb the

10 ~when.ver feasible" or .taver, then you

11 eliminate check lists by requiring a show of

12 good cause, basically, and you eliminate general
13 cbazge except witb tbe showing of good cause and

14 it seems to me welve covered --

15

16
(Of f the record discuss ion
(ensued"

17

18 "BRANSONI ! Id like to a Just e

19 Pope and Justice Wallace whether or not t
20 last paragr hi the last sentence ofperceive t
21 this paragrapb on e 1an.tory instructions. to
22 change e)tis't,ing case la"1 on sucb instructions as
23 mistakes ofthe doctor is not an insurer

24 judgment~

25 CHAr SOULES: Frank, please no
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that until we~re thrQugh talking out 1 itiog

inst'luctions because we need to get this resolv

if you don't mind, and I will get to you on that~

. BRANSON I fro not real talk lng

about changing the current law.

C I N SOOLES ~ Does

,

bear on the

11

limiting instruction issue, w you re do ? I
may not be understand 1ng. Frank. w re you' re
coming from on t t. Is YOU'lS a limiting

instruction point?

. BRANSONI Well, no, lt1s a general

explanatory instruct ion.
¡ N SOULES. Okay. Right now

we. re try ing to determine whet r or not this
committee wants to require a sbowing of good caus.

tog e t 1 i m i tin 9 ins t rue t ion s to a b road is sue.

Justice Pope.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IEF JUSTICE POPE N , limiting
ins t rue t ion s 9 0 tin wit h t his t h in 9 0 n ae c Q un t 0 f

wide war iance. between tbe ple ing s the

proof.. And. I think, even in a bro charge, if
you have a r etition which I donSt think it would

be rare if we d , of the Scott case, where they

leged Ai B C, D and E and didn't prove those

but they Or t in evidence G, H, I and J Now I
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1 think that would be an appropriate e even in a

2 broad cha . for a limiting instruction fOE t
3 charge to s you are 1 it to A, S, C, D

4 E~ That would be good cause.
S So. r. ie a difference be een 1 1t1ng
6 instruction and e~planat .tructlon~

7 Otherwise, .e have a repetition of att where you

a just submit it to them broadly and then you eal

9 the c... and you d .mODS trat., .ell, that v.en' t

10 pled and there was .n exception to its submi.sloD,
11 tbeEetorel you have to rever.. the case.
12 Now, bow could it be cor'lect . by the trl
13 judge saying, jury when you answer this, we go
14 bold you to just what s been ple ed. So. that
15 would be good cause. There may be a place t re
16 for it, or the Court may submit good cause upon a

17 -- for good cau.e upon Showing of good cause, may

18 submit it on a general cbarge. ! donat knowø
19 Bre pretty close to the general charge.
20 But tbe'le may be a CBse -- ¡ know there are
21 some people by agreement just submit it to the
22 jury, you know, little bitty cases. but tbere mar
23 be . place for it in that case or fo'l good cause,
24 . limiting instruction, and I don't know wbat to

25 say about the checklist form~
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ow Judge, but wbat does go
cause mean?

CHIEF JUST! J? E: G reason '"

ic h :means muc b dIUL, r e t ion3

PROFESSOR EDGA And then the Cour t

realizes that there is some stand. by which the

Court m bt be a judge from an 11ate level if

they submit it any other w.y~ If you don t put

good cause in there, then you ~ re going to be r bt

where you are now and judges are just go to

submit them whatever w th ~\7 an t t 0 ~
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1

2

c i nMAN SOULES ~ San el0 Sam..

R.. SPAB. S (SAN ANGELO) = I tb ink the

3 11e &g 0 l!.bou t. t e' s.... wbat Rusty was li ing a
4 only tbr.e way. to submit it. . general cbarge, .
5

6

spec if 1c questions.broad form

Wh e, "inyou take the first sen 1

7 jury cas.. a Qourt shall, vh r fe ib1."--

S

9

and that l s t k kat r 19 bt tbere -- Øw EHier

feasib , submit t cause upon broad form

10 questions ~~ You don l t need. gOOd caUS8 showing

11 th .... what Edgar is talk lng about beeause if you

12 submit it on a general charge and you shouldnlt
13 bave, it wasnlt f..slb1e. Jouli. going to get
14 reversed. You understand? The next sentence just

15 needs to say, ~How.v.r, the Court may submit t
16 c au s e up on a g.n. r al c b a rg 8 , · r i od "

i 7 Now, you have eliminated specific questions

18 totally except when it '. n feas ible d 0 it in

19 a b road form. And i would suppose the sup me

20 Court is going to say in il dea iV8 tr e

21 practice c . not f.asible, tr pass to try a
22 title, com,.
23 You understand that ~whenev.r fe.sib1eß has

j

24 got a purpose there, and ¡ think what you w t to
25 do is say, okay, submit tbis in broad form.

512-474-5427 SUPREME COURT REPORTERS C SA VELA BATES



1 You've got permission to do it by gener

2

J

cñarge~ You understand ~ t .all . rest of

it is surplus~ You get t last sent . to 9 ive

4 instructions, explanatory instructions,
/

5 defin it ions.mig bt includ. 11m! if as ible"

6 T t~s what the Supreme Court will tell us, w
7 is feAsible and not.

8 SOULES~ Frank Dr ansonC

9 BON: Let me ask you: uldB

10 it perhaps assist trial practitioners and tE 1
11 cour If we're 90in9 to leave the good cause in

12 if we put for good cause shown rather than just

13

14

15

for good cause? That w you get into the record

t the good cause is and lows the trial judge

to make an informed decision, but further lows

16 the party advocating the other side of the
17 proposition an opportunity to evaluate the merit
18 of their position.
19 CHAIRMAN SOULIS i Is there any

20 objection to 1 erting -- if welre ~oing to le~ve
21 .

.24

in the con c e p t for 9 a aå e au s e i ins $ r t i t.he wo s
22 ~shown of recorda?

23 Are \H,~ go to addJUSTICE l'\ALLACE

shown or as stat on the record as shown mig

25 be? You've 90t to search directly to find it~

512-414-5427 SUPREME COURT REPORTERS CllAVELA :BATES



1

.2

J

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

7

stated on t
~ .BRANSON:

ree ord?

\'1 ou t as1 right"

c sou s ..Ok

. L O~V Let me answer Hadley's

estion poa to me..

21

C N SOULES. Yes, a 1x.

MR. LOWs I th the Supreme Court ls
going to look re the question of vbe r

r . is a fa 1 r sub m i s s 10 n * An dId 0 n t

th are goin9 to be cont to just ec leal

tbis~ You know, they ve got pretty broad powers

and if tbey thi that ltwas not x.ally a fair
submission of the taBu.a tais by the ple ings

and so forth, I think what th are go1 to look
at rather than necessarily having to bang t it

hat on the wording of good cause but maybe IWm

wron9 ~ I 11 say no more #

CHAIRMAN SOULES~ Okay many feel

tbat 1 1mi t log instruc t iODS sbou be permitted

only on Showing good cause on the reeord? Bow

teel the ot w, that limitiu9
ins uctions ßbouia be available as are22

23

24

25

explanatory instructions whenever th

jury to reach a verd iet?

enable a

.. JONES: .. Chairman?

512~'414-5427 SUPREME COURT REPORTERS CHAVELA BATES



1

:2

:3

4

5

PROF

done, you iv~ well1 go aha Prank
w JONES: Let lS get a re i on how

:inany folks WOll

C

go witb rks i. sestton.
N SOULES i Well, that i s wbat

(; I'm gettiDg to. Franklin. 11m taking this

sentence tbat bel. discussing one part at a tim.~

~ JONES; It seems to me like you

just structuralimed that.

C IRMAN SOULES i Yes, one par t at a

1

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

time..

.. SPA S (SAN ANGELO) ! d 1 ik e to

hear Judge Wallace's thoughts about the term

"whenever feasible" That term, to me, covers

good c au s e instructions or anything else.

$ REASONER: I say one thing on

that?
C IRMA N S au L E S : i e s sir H a r r y ~

And then, Justice Waiiace

thought"

ou can give that some

" REASONE . reason ! wou

disa9ree with that is tbat w. know itls feasible

to submit anything on a general cbarge becausei

you know, you bave Federal Courts tbat submit

complex --

512-414-5427 SUPREME COURT REPORTERS CHAVELA BATES
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3
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5

6

7

a

9

10

11

12

13

14

15

16

17

18
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MR S ( A 0) i au t y au ~ v $
got an struction to do it bra form. u don't
have an instruction to do it general c ge.
You've got aD instruction to do it bxo form,

wbenever fe.. ible. You i va 9 at tmis. ion to do a

\fOU

cbarge..

. REA R: when is it you
rmts.ion to do it general charge?

ge r

have

R.. SPARltS (

got permission..

~ REASONER: Well, tbat . what ¡

0); You've just

mean ~ You just s

pilR ~ SPA

dO it whaneve'l you wan t to

s ( ANGELO) Whenever

feas ible.,
MR. REASONER~ It.. a1w . feasible

submitted on a general charge

l'Ul.. SPARKS (SA~l 0); Good"

'l'hat's good ~

19 c i: iU'lAN SOULES Let s t e them one

20 at a time bere The limiting structions issue
21 I~d 1 e to dispose of, and t n we re go1 to go
2 2 tot he 1 as t s en n c e w hie hIt h ink we ve .1 read y

23 got a CORsensus on, and we III come back to whether

24 or Dot go cause sbould be re ired to submit on
25 a general charge. And we§re chao9ing subjects in

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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l1

2

J

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

several ways aadl ~
PROFESSOR EDGARi As I underst ,

Luke is now Ru.s'tiJ .

.. NS Luke, if I may, as :i
Eecollec t t meet in the SupE..e COllE t, the

reason for t insertion of go cause was as a

discouragement; to do it any 0 r way for tbe

reason that the current rule has good cause to

submit it on a general Charge the courts won~t
do it.. know that..

So that the thesis, I think, that we operated

on was t t since you canWt get a general charge

now in any ial court when anybody opposes it

because you've got to haye a showing of good cause

and tbere isnl t any tr 181 judge that B going to do
that, we know by experience, that if you keep t

same st, then they also are going to be
'leluctant to try and do thing other than e
broad form questions Th ,at least, \'las t
thesis, I th ink. when we star tea

JONES. i dis ree with that. r

Chai.i:::man ..

C INS OU L B SiP ran k I in Jon e s

.. JONBS. The 'lationale in the
subcommittee as r orted to this committe.

512-41 5421 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

:;

4

5

6

7

a

9

10

11

12

13

14

15

16

11

18

19

20

21

22

23

24

25

wb h, as i recallø this committee t: was we

i,use

o

er ize Court~s option

e ~ Cons , we to
\umt t(~ 1
9 era1 cha

1 u ag e t old rule h s s ø for 9

sub j ec t: to 'lev ie d let itcause s
sub s tit the 1 u a9 e s ~ for 9

ADd ¡ must d i. Ea. wi my fri

we we'le try! to discouEage entire

geneE81 cbaEge were not. t

cause","

t
u of

r e are

t

occasions w w. waii t t'll C OU r t s to us. a

waB the aOD.ensus this

217 Over i the Court$s

general charge and th

committee w we opt
chambers.

CHAIRMAN SOULES= C.r ly

committee vo that for good cause general

c rge should be cons er by trial j 9 be

Bva able in as. and t . was DO doubt out

it was not to be s ail Ie as . bro

be the pre renc

at,
form bee e bro form was

t* s tbin all c as.s ~ And ~'1. W up

first ssian on your r ortø a.s I z'e ei it,.

Franklin, t,li went back to board
with some of these DOW we ire getti down to

eec ;1£ ic IS

Just w t do you have to sn go c au Be

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



1

1

.2

:3

4

5

6

7

8

9

10

11

12

13

14

1S

16

17

18

19

20

21

22

23

24

25

for? commi.e S COD stent1y en

position that to submit a general C rg.# gQ

cause h to be shown ~ t re is d lee.at

au t at F r 1 is
would like r t general c

-- just as available as a bro

but that.s not w r. this commit

at d issent 1!

rge be avail

form s ss ion
1

. is or has b..n

up to now by way consensus.
So, there s a difference b w.en he

availability -- w. bave as a commit e been

intend tug to propose -- there § sad if renc.

the ava 111 of a g8n al charge a bro

sue charge. General charge is not as available
to t tr ial j udg e " And I k t Sam has

s t i t to some ex t 'lEI t t i f w.

"whenever feasible U t t clearly i

SignalS of a disposition or favoring of bro
er thing ell!Hlit.

ings resQlv e
1'1R BRANSON

t we can only get

ue at il time"
i ~m not sure as I

c harg e

ee

leok --
CHAI RflAl\i SOULES g we; re c hang Lng

-- let me -- i want to get back to w t r or t

's going to b t test for 9 tt a

11m tin9 in.structioD. Is it going to be good

512-47 5427 SUP REI'1E COURT REPORTERS CHAVELA BATES
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c au 8., 0 E 1 s 1 t 9 0 be if at limit
2 iu . veins true t les to i t
3 if itDs a P'l r instruction at en lea. jury

4 at t S iS$ue we nto r8 er. verd iet.

5 dee Ok ,II right n 9 aX'~

6 i~ii :it. toPROF ESSOR Ri

1 J 98 P e~
8 C I RMAN SOULES: J P eii
9 calEF JUS ere isE P OJ? E II 11

10 of .e, but i will. this ii Why8 . a

11 instructiondon W t we resolve is limit

12 busirHt;SS by dropping down t re tot 1 at
13 second paragraph 80OVEzs . r

14 "In submitt cas.1fit \'1 read this w .,.,

15 it such 1 ortiCourt sh i st
16 ins tri.u:: t ions definiti s.,"explanato

11 S8 differentTh lr. different th s ~

18 .el j ud 9. is 90 to s a littlepu alSea ..

19 that tak es c are of hebit s se

20 i 1m! t i ..

21 eRAI R!\lAN SOULES: Ok " a do snIt

22 . c are of the issue to IS t t le,

23 t gh"

24 PROF ESSOR EDGAR: No, it doesn.~ t t e

25 sue of which i: em concerned '"care of t

512-474-5427 SUP RENE COURT REPORTERS C:tAVELA B ES
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3

4:

5

6

'1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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CBAI RMAN SOULBSi . BU. on the

t i. 18 t b..is on wbich you get a

limiting goi be90 CllUJ.e n
or enable t iu pr er ;tnst tion t

i.. tbe ~urr re ex a v. t. ge,
s e right in e.b r, at u rlyt 1 u .

i8 . 90 cause basis..

CHI EF JUS TIC E :i OF E i .. iOk

unöetst that.. I don't se. reason tb t you

should hav. to. good cau.. to h . a 1 iting

instruation to . jU'lY just SO t won't go off
here e consideration uapi mat:i

more t~~n you hay. to show good cause for an

. lan.tory instruction.. 11, it's jUBt Ip
en ab 1. t h. t j u r r tor e ae h a v e r d i ..

" CHAIRMAN SOULES ii H 1 Edg r

rebut.ial?
P ROll ESSOn EPGA 11 with some

trep1d ion, Judge P 1m.. followi
remar.ks: It seems to me that a limiting

stEuction is'leal1Y the nature of a spec 1.1
i..ue at i8. you aEe confining t ju

diEecting the jury in answer.ing this question

C 8 .r only br .t spe and look t r

18 theory of recovery or par t of . t Gry of

512-474-5427 SUP REf"lE C OU RT REP ORTERS CHAVELA BATES
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tee ty or a part the ory of d en8.

arefore, t t is part of t 1itig tis eas ~

1 tory 8truction, on t at i

h , is s t r u c tit bat ab 1 a 8 t jUt Y to

r8 er a verdict tbat I s
used t hi. r man e tit's r t hi. 08.

i certainly think it ~s adequate plana y
instruct 8 belong to .v.ryb y_ Isiu.. belo

to . litigant. limit! instructions have a

much more subs tia y different purpose in the

Charge than expl .tory instructions do.

t refor., it t. for at teas at a limiting

order toinst'luction es.tve error to an

defect in a limiting structi , aall r

preserve. ar rat if it were an sue..

disti uia from it being an instruction.

80 it 8 8 to m. that they a'le different

that they should be trea diff rently~

if y simply s at iuch limiting instructions

shall be $ubmitt t t t have t d ni

or the same prom enee in t charge as an

explanato ins action, tben you bave r 1y

eliminat the basic purpose in bow you preserve

error to , that W s just contra to at I

th ought to be done$

512-474 5427 SUP REME COURT REPORTERS BATESc
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1 dCHAIRMAN SOULES: JUdge you

2 bave a r ly to that?
3 Iilm not sur ICHIEF JUSTICE P E

4 re s i .. If Iv rytbi thatfo ow

5 want to prov a nulsance cas. itijs got ce.rtai

6 i IIV got to do 18, do you fi fromelemen ,
"' erance of ttb pr ev ence at. t

a ati t m a in t a All r b t ..a nu isancdef

9 tils his isi¡nu). , the explana ry

10 . world, is thstruction t t he , not

11 is what a nuis e i.s"definition that s th

12 I t l S 9 0 t t his and t his e same thithis ..

13 ab ou t. fraud .. th~~ same th ing ab out sta,

1 imitations ; th same thing abou t tresp s try
of

14

15 ti .~ one issue all of t ementsat ilS
16 t explana struct10n t hat b e 10 S to
17 the pIa t f is ent 1 to th ..

EJlR .. ;a RANSON: Sta of i 1m! tat s18

19 belongs to the def ant doesnit i
20 MR. INS . discovery rule
21 bel s to you..

22 JUSTICE POPE: I'm talking outCH

23 verse pes it ions Q is what I was ink out

24 c and then SanRlV1AN SOULES: s

25 Ang e10 Sam..

.512-474-5421 CHAVEIJA BATESSUPREME COURT REPORTERS
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i INS: 1, I guess~U(..

2 ly proposi isI was r rson 11' as I
3 limitc ee, ttpe e w

4 lI ear '"current rules dostruct.i t t
5 i I:They don't exist in the current rul s.

6 Th are in fact -- Ion the case 'lu1 s

7 mean, basically, as I -- in the current c... law,
s 85 I perce e it, everyth is .it r an issue

'9 now a questi.on an structioD .or d f ition",
10 I me an, bee au 8. t t BIt doesn t mat 1

11 You're ei her def ithey are s bing,
12 explaining something, the limitation is
13 non bel.ss, in j gment, an explan ion" I

14 tbinl( all limit suctions if you w re to

15 follow set tory, are wi tb t .se of

16 explanatory instructions Even explanatory

17 instructions are not in the current rules, just
18 ina true tions é
19 Now if you want to e out explana ty
20 just say such

an 1 be pI' er

structions defird.tions as

21 1 imina is distinction, i:
22 don$t think we snou be hasizing limiting
23 .true tiona, 'l.qu it or notrequ it good

24 cause to 9iv. limiting ins uctions~ e only

25 instruction and/or def iticm shouldnet

512..47 5427 SUP REME COURT REPORTERS CHAVELA BATES
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1 be to Ip the j~ry get to to right result ~ ar

:2 t substantive law..

3 c SOUL ." ht.",

4 it doesn$t te-rINS.,

5 -r that ¡ s b ause s of pIe i s\'!he t
6 that s b alHH$Or v¡het the state of

7 l S CI share Hsubstantive law ern

8 about ~:mpbasiz t by del eat l1mitl
9 instruct! s which would be presu to be, i

10 believe, by a lot of trial courts, a c 1£10 ti
11 of w t tbe courts have been err ing to as
12 limiting instructions., ! don't wan to
13 hasize that eit r because I ink that d 0.5

14 detract from OU'l puip e~
15 eHA! R£ilAN SOULES t me B if tb i s

1 6 get s . tit i I f wed e 1 e t e the good c au s e

17 re irement for limiting instruction then
18 str. explanatozy out of the last tence so it

19 s s that ~in submitting cas e, t rt sn 1

20 d fiDitlons as 8h 1lSub:m t sue h s true t s

21 t , *'jury' to rbe pr raver to EHl le t

22 your sU9gestion, I hink, w i tn 0 ttha t. w

23 "explanato ~ orRue at you not use the wo

24 ~li:mitin9"?
25 M R ~ BRA N SON: I f you dot t, you W r e

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1
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22

23

24

25

door for all ki s ofgoing eii

ins true t ions

ARlt S ( 0) = ¡ t IS rn..

nex t..

c SOUL B S i Ok . ¡ I. SO r i y

Sam, it is you E Eft.
.. SF ARK S ( SAN 0) ii

we d

1 r bt..
it. on aWe has this out once before

enee point.. If you p it lookout, b
and you Ive got no evidence of lookout,

spe and y sve got evidence of

no ev

spe

b rak es

88

sometbing el.8 you 
It. going to get rBvers .

W t r there's a limiting instruction in there or
not, you've done aw

poin '"
w th t r 11a

~to ke lana-tory

is down

i th t \'10we ne
li in there, to getsuet

wb.r we c an h le it , I d 1 ik e

at that 277 read

m a
followsi WInmot ion..

1 jury cases the Court shall wever teas 1.
8ubmit the cause upon biO form ques iODS. The
e rt m submit the. -- or t cau upon a

general charge. In submitting any case t
Shall submit such e~plana ry ins t 8

def itions as shall be proper to enable t

COUt't,

jUlY

512'",474-5427 SUP REME COURT REPORTERS CBAVELA B~ïITES
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to .t er a verdict." That's my moti ~

CHAIRMAN SOULES: Is t re a sec 1

MR ~ MCNAI NS: See ~

CHAIRMAN SOULES: Further discussion?

MR. MCNAINS: I didn't u erst all

rules '"

do

CHAIRMAN SOULES: 11, here's wbat it

It starts out -- the first sentence is the.

Same. The second sentence, you would s ike

"however for good cause~ out of the proposal

start with a capital T, ~The Cou may submit t

same -- the cause upon a 9 ener c ha'l9 e, ~ per led *

Then you would strike everything down to Uta

SUbmitting any case,a and you would leave t last

sentence as it 's written~ So t first sen e

is intact and the last sentence intact.. "The

ement of good cause- wauld be .liminated from

t second on., the only tbing that you would

bave tbere would be -general c rge.- You wou

Dot bav. t 0 .z types of sub.isB ions

mention . Justice Pope.

CHIEF JUSTICE POPE: Of cours., it is

DO $.cr.t tbat I believe in the broad charge, but

now let m. tell you what we are doing here DOW.

And w. may be coming out a little bit foolish~ We

512-474"'5427 SUPREME COURT REPORTERS CRAVEr.A RZ\'í'~~



1

2

3

4,

5

6

7

8

1

it shall be a brothe first sentences

fO'lm c rg8"'-

jllR \9 SP ELO)B (SAN ev 'l

feas le..
JD ICE POP.1 -- wCHI ever

ible.. Now th IS 9 en in t next..

it is tiona -- but

a gener

one ~¡e s t C iou r t m

we say the Court submit it

9 chazge. And Is t . only .lternativ
CHAIRlilAN SOULES; Yes si'l..

MR .. SPARK S (SAN ANGELO); No ..

Wh ever feasible you've got some. re that
can answer spec if ic questions..

CHAI N SOULES: That§s the only
&1 rn 1v. in SBm1s opol81 to . broad i8sue as
. geD8x81 charge..

Cai JU STICE POPE: That i s r 19 ht..

only alternative I wau s this

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t s t

that --
CHAI RMAN SOULES at: s ista ..

CHI EF J U ICE POP E i I l in

-- for a member of the veteran jury c h e hi

that's meeting on t f100'l right ave us as ! am

on this commit e but t yare having -- we ate

tomor row we Jhav in9 0'1 r f inai me. t log t

512-47 5427 SUP RE¡V¡EC OU RT REPORTERS CHAVELA BATES
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is
19

2.0

21
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baven't written t

you sa , that we had pass

ril I tb it was~

list f
limiting

option of a c

s thi else

152

upon the b of

on this thi in

if we au aw t

t ion of

t

struct. f well w 'v

got to start over rewrit that b
CHAIRMAN SOU S: J ge, no, tel t

sen e do.. Dot outlaw The l..t sen .

pexmits limit instructions. It do.. net outlaw

11 ting structions~ It 8i ly r uees t
burden to get em f'lom showing a 9 caus.
wever -- t enables. jury to reach a
verd t.. 1$ i. don t ..-

f Ror ESSOR EDGARl

that --

ace t the

CHAI RMAN SOU

e'ltion as J

(~f '1.

itti
last Ben

¡¡would s s,

sh 1 submit Buch limit
instructions" i ltnow 8

bu t --

11 it s.ems to me

Sam, wou )rOU

ge P. suggest

word ~iim t! ,n so it

Caus , tbe Cour

exp i. a.n ory

n ~ wal).t tbåt

l.1R SP

is that we ~ re try

S (SAN ANGE.t.O) i

to do a\'l with

problem

eals for
pr 'lance ., ¡.mean,

512..474-5427
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1

2

3

4

5

6

"1

a

9

10

11

12

13

14

15

1

i s--of pr e r ane ev

weWre tryi to get d

C N SOULES
d oesn 't have

no ElV e40

NO, that§s not

r 19 h t ll

this
to do with

It: atli¡ not 'lvhatPROFESSOR

w tre ta lng about re Sam",

C IID~AN SOULES Not at 11 ~

PROFESSOR EDGAR: it p 06a1

d oee is, the tr i Judg e sees rule that you
propos says I'v. only got two tions; ¡
.1 r submit bra form or a general charg $

MR SPA S (SAN ANGELO): I dig ree

with that ~- but the words ~w fe.sible~Ø
PROF ESSOR EDGAR: '.es, but you see

9\1 ance at 81116 tre not giving t Cou r t

17

18

19

20

21

22

CHIEF JUSTICE POPE.: '1hatls right..

~ SP S (SAN ANGELO) All right.
PROFESSOR ED R Just put yourself in

s of the i81 juôg e

JYl R OJ SP ARK S (

t m
ELO) n I 11

11 you to s 15£1' that if you ~ re going to do

e out the permissive general en e
t t s, ~wheneveit fe le

23 at...

24

25

Ju s t d r

subini form question"as a b:i , it

512-47 5427 SUPREME COURT REPORTERS C Ii1\ VELA TES
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1 be -- it may be you get a genet cha e

2 Co u r t s s t w a. f ea. ib 1 e # t h was not

3 f as Ie" Iou may ne if .st iona" You

'1

5

6

1

a

9

know at'. s hi on t 'Of ca.. you'r
litig ing"

PROF E S S 0 R ED R; au t yau' r e 9

. trial cour no di'lection out what the Court

ht -- wh n ites feas -- or wha at r t s

are avail 1. it other tban a bro 'lID or a

the tr 1a1

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9 ex

j ud 9 e "

charge" That'. all you'v to10

y 01.1 ,

MR SPARKS (SAN ANG 0): I 8V .

1 y, if you took out the permissiv e

Court may 9 . a general eb

You drop back up to the top

jury ca... Court shall

a, t . that out.

just. s "In
enever feas 1b1

1

submit t ca.e upon bra form qu

per iad Then you d r all the w

s ~.ubm1tt any cause,

submit ianato'lY instructions."
, you ven t given th just t

cho es~ ¥ouÐv told them, submit it br fO'lm

w feasible", Sometimes itÐs not feasible
because you ve got to e ecif quest s,

t~.spa8s to try titl or wh ever. On tbe at r

t ion s , If

to the bottom

Court ah 1

512..41 5427 SUPREME COURT REPORTERS CHAVELABAT;eS
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3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

1B

19

20

21

22

23

24

25

155

h , you could still b a 9 c rge~ You
know. you 11.e you're the pr essor. ¡;m just

y109 get it down to what we'r. 1y trying
to d 0.,

PROF ESSOR EDGAR:

saying i8 that tbe trial judge

8 to, need to have 80m. 9U

fo%m of 8ubmLsa ion --

R. SPARKS (SAN ANGELO): t w. bav.

Lemos versus MOD Z", bave a Supreme Court t t

9 1 ve sua d i 'lee t i v. s . We h a v. f tau d , we k now t

el.menta. bav. deceptive trade practice t t
has to be submit . That's--

CHAI RMAN SOULES i I 1m 90 1ng to have to

get. con.ensus on this", As we try to take this

whole paragraph from on. end to . at r~ it just

-- you know, we keep changing I!u.ibjects", Let me

1" what 11m

t lawyers, it

anc. to what

get a consensUS.

MR. SPARK S (SAN ANGELO): ¡ was not

Changing my motion.. I was askin9 $ qUG$tionfor

my formation, what do we do, in your opinion, if
we d te the permiSSive sentence, fit Court may

submit upon a 9 Eal cbarge..~
CHAIRMAN SOULES: Okay.. Rusty, I'm

going to ceIl on you, and let m. get. con..nsus.

512-474..5427 CHAVE:LA BATESSUP BEHE COURT REPORTERS



YQU b a your

of i I d 'I t

11, lira sure you

we ÐV got to

1

:2

:3

.4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

cause sb be sth

could get a 1 it inst uc t.ion?

i ¡A Rl( SR..

think that s your est e
wife enough until you're tir

like your question~

C :i'1AN SOULES:;

donit but we".te either g01

get this rule

)1R~ SPARKS (SAN

156

ii be:fo

~ t

): You r e

ask lug .., do I have to have go caus. to show a
limiting instruction" 1m t Ii 11 g you i d on ' t
wanta limiting ins uction a 9

anything else.
C I~1AN SOOLES: I know it, Sam but

11m trying to get a -- e them one at a

time.. If we're going to e limiting

cause or

instructions in this ru ,if wetre go

rm, are \'ie go! it up int
t t requ ires good C BUSe or are w 90

it down t last ..ntence if we
enable t jury to r

see a c ensue on at
PROFESSOR

er a. v.erd io

please ..

11, 1

23

24

2S

to use

e par t

to have

it a all,
Le t me

n1!; just

s one thing in favor of it, Luke~ Limit!

512-474-5427 SUPREME COURT REPORTERS CflAVELA BATES



1

i,

:2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

structi ls t jury that it can onli

cons er certa par t 0 of recov~ry

you'vé got to nav 901' defense c au s e

get th to t ju in s form~ You ve got 0

bave .vid . on t, you '98 got to bay ple

it. ¥ou just can't - it's part of an issue

it s got -- it IS got to be bas on go
cause I sm not t iug about t f m list

submission$ I'm talki out submitti the

cone t of limit instruction jU'lY$

C RMAN SOULES; That s what en ling

the jury to t' ar a ve iet -- Harry

.. REASONER 11, you know, I would

really like to utge that we cons et RUB lS

suggesti.n that we simply go to 1

structions shall be proper to enable t ju

to r er a ve'ld t i mean

C SOULES Is tb. . moti
¡-IF... SONER: ¥ es '" I nìove that we do

18

19

20

21

22

23

24

25

atlls \tJhat tthat"" 1 la\'$ \vell yea I
i think we

c

e that motion and let me s

should ..
C ¡ RMAN SOOLES Ok

MR$ REASONER~ The more we

ep ize the differ e be
ab oll t

entrying

5J.2-474-5427 SUP REwE COURT REPORTERS CHAVELA TES
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1

2

:;

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

limiting ins uc s and planatory

instructions. it ..em. to me we're just Cre i

new categories to argue ov~u: because a least in

my mind, t

to de mine

re is no def

. r
ition ~- t re is DO w

part u1aE inst tions
for example, \\1 you were pointing at

.¡ SPARK S (SAN ANGELO) i

moving to amend my motion by de1eti

~.xplanato'lytf?

C lIU~lAN SOOLES: effect, Y8S-ø

MR~ SPA S (SAN ANGELO) Well, if

that's what he*. doing. I 11 ace t it.. But if he

jus t wan s it here talk . up
lunch hour, then, you know

e you

t wOrd

MR REASONERi you' r r
Robert '. Rules of Procedure, ¡ $m

OEd er 0 ¡ th ink tee 10 Iy you have t

call B question on your moti befor

ht uer
t of

right to

e d iscus$

i t ~

CHAI

is \.¡e have el

SOULES The only 0 er

-- be sure tbat ever

u ers 8.. have iru in that or d id

you -- you d not change your motion to tak out

24 ~ e Court may submit t cause up a general

25 cbarge,- d y Sam? at's still in your

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

1

8

9

10

11

12

13

14

15

16

17

16

19

20

21

22

23

24

25

mo

EtO) t i t 1 eat i 11

9 i v e me a --

ø s (S

s omebin re I .an

some fe back on -- e you in at a case

tb ba. be submitt upon specif .st ODS?

CHAI SOOLES~ B $
MR INSI observation Be 1y

9 08. b BCR almost t thres ~ To be

per t1y bonest wi you Dora eo or
H ley can figure t s thing -- but I can't
think of a ca.e at can't be Bubmi on a b'lo
form questionø Now, I mean I'm not s 1 that
there 1S -- that if you put enough tr ions in

r. - - 89 a W. B b r 0 for m q u . B t ion B

I don't see any -- i dODit know of case
beeause in F .ral Court, t y do it all the

time You know tbey do it on a genet ahar98

wb b may actually be a fOrm of bra form
quest ion

PROFESSOR ED R T t m sex ac t 1 y w t

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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2

3

-4

5

6

7

8

9

10

11

12

13

mit it in b'lo

160

form qu stions, peri i

t t to will 91ve what instructions at

nece.sary to enable tbe juxy

en Ie t jury lanato
arepr er to

true tions
def itions
going to be

ey d t tit l. not

jec t on . that it~s a 9 ral
Charge or that s thi more ruu: r y wasn~t

ask. ..

C i Ri~lAN SOULES:

that Sam s motion be am.

e you suggesti

just inc1 e the

first and last sen es of the first ara9raph

and to d ete everyth in be..
liUL. msi That "wbenev r feasible-

14 be t en out.
15

16

17

18

19

calEF JUSTICE POPE: Mr.. Chair

CHAI Rl-iAN SOULES:i t miS 9 t c1 e r.
tben i 11 9 to Justice Pope..

PROFESSOR PORSANEO

C I lU~lAt'l SOULES

". C irman?

don t \'Je brew

20 for lunch? Justice Pope..
21 1"1R,* 5l? S (5 0) Let! is tea
22 break to eat..
23

24

25

CHAIRMAN SOULES Chief Justice P e
should we just go ahe t e au r h bre

t get back to this after lunch? How

512-474-5427 SUP REI"¡E C OU aT REP ORTERS CHAVELA BATES
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1

:2

3

-4

5

6

7

8

9

10

11

12

13

14

15

f.el that 1 s . good thl d
CHIEF JUSTICE POPEi

J gEl P

I'll t
"

Otflr 11y

y! e floor sinc. you h

alw s to get
me i lmr ec n 12:

( Reç . IS S "" ll.u:ic h.

CHAI N SOOLEBi l r e re y to

proa w1th the debate on RUle 277 as pr as "

I apologize for ar being too f....¡ people re

but we D to get on with our bus ess so w.
should shut the d rand proce " Okay"

\'íould you 'lestate your mot.ion so w can have it on

t floor for d. t

MR" SPARK S (SAN ANGELO): I th what

17

18

19

20

21

22

23

24

25

would be better is if I just withdraw my motion

if possible, d fex to Prankl Jone." Be s

t carom te. reOD, so '11 pull t motion.

eHAI RMAN SOULES: 1 r 19 h t"

c b air r 09 n i z e s M r" Fran k 1 ins.

I"lR" JONES: " Chairman, I move the

adoption of the following language for the f at

at rho f ~u 1 e 217: ~ j u r. y c e 6 the
Court s 1 whenever feas le submit e cause

512-414"'5427 SUPREME COURT REPORTERS caAV BA'rES
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1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

i 7

18

19

20

21

22

23

24

25

estio1's,$l peri . æl ¡ nbr fO,t'mu

submitting any case, t Court shall s mit such

struations def itions a. _hall be PE ar
en 1. the jury to r r a v.rd t,ø peri ~

J!1R S (SAN ELO) Ill1 see

that.
C i SOULES:

Any fur er discussion? Those in

see

o sno\'l b
v .,

S 11

. JONES: I have another ~- just one

other chang e wh h I have e.,

C IRMAN SOULES; All r .. Excuse

me..

.. JONES. If you w111 turn t

last para9raph in the i. on p . 31 I wou

move that after word" swers ~ there b
tbe reat of t
ken..

languag ina ripl

t t P rag rap h s t r

C i t me t e it oneSOULES:

peEag rapb at a time

R.. JONES. All r 19bt..

C i R!tlAN SOULES: -- 't'1ithout t .t
to bunch ether ..

.. JONES

t fir a t par a9 r h .

i am back to :my motion on

512-474-5427 SUP RIME C OU RT REP ORTERS CHAVELA BATES



1

2

3

4
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a

9

10

11

12

13

14

lS

16

11

18

19
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24
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CHAIRMAN SOULES: Ok 0 firs

paragraph only, is there difiU::ussion on that

proposal?
PROF ESSOR ED R: I just ask a

qu tion?
CHAI RMAN SOULES i Yes, sir Q Had ley",

PROFESSOR EDGAR; I just want us to

think now about adopting th provision~ it is

now vorded, auming that t Judge de rm it

is not feasible, what guidaDce, t D, is tbe Cou

givea as to aD alte'lD form of submission?

Well, obviously not 9 iven any guidanc. and I jus

want us to think about whet r or not w. er.

r.ally cr.ating some problems that will take.

long t 1me to res v. '"
CHAIRMAN SOULES: Rusty.

MR. MCMAINS: Of CDU~S., my answer to

t t is tbat yau sbauldn it, 9 iv. tb the option by

äeletiag ~wheDev.r f..sible.Q

R. SPARKS (SAN ANGELO):! ag re. wi tb

that.
MR. MCMAINS: S.cause if you d e

Qwbenever feas ible. ft then you're 11ing tbe.

they have got it broadly submitted ~ And I com.

back to the same prOblem that in all of our

512-474-5421 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

7

8

9

3. 0

d uss s I have yet v ualize a lawsuit t t

cannot be submitt on one or

e it's
re bro ly ask

flstions .in t
ires 0 or three

jus do.sn t ..e. tD

'" 8 iqu ti
plural t f ac t t hat i tre

estiol"ui: as os
be t '"me

calEF JUSTICE POPE: airman?
CHAI N SOULESi Yes sir 9

P e",

calEF JUSTICE POPE: have SP~U'1t I

suppose, 50 years thinking, when we sit arou a

tab1 1ik this of those kinds of actions that

lend themselves to is type of k log, it

alw . winds up a raon injury or a de.th
cas e .. t 0 ute .t e, t .t ear e 43 4 b od ie. 0 f 1 a w

other than n ligence..
in the oonstruction bus e , fO.t

ex le, erels only 14 perc nt of t cases

at are n 11g8nce cases out 30 of
case., t t Bre f are business c .

out th same number are divorce c see ~

But letts tea construction case~ e

12

13

14

15

16

11

18

19

20

21

22

23

24

25

Black Let twas dec

I t was a c as. that involv
10 or 12 years B9 0 ~

alp 1 and it
IS o.f dollarshu r s of thousinvolv e

512..474-5427 SUPREME COURT REPORTERS CHAVELA BATES



1

:2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16S

s thi 1 e $900 000

at en first 10
iawsu i i elf involv

wor cl.ims~
miles on t. p 0 lv

by owner of p .1 e

miles i t was b w a or

. en e of pians

the l':U';lC 20

Be 0 f G ~ t.

fOr anot r 10 or 12 miles, i was the d by
the p ipel in. comp tb be pu on 0 crews to
work lost. of on. C'lew to work ø

end of the pWha t happen on.

one kind of . lawsuit and

1 e was

en t r. was another

And tbat was submitted to tbe jU'lY on a w 18 1 t

too m issues but pOint. is, t t .asn¥t .
o. or three-issue cas.one -0 l . i: is \!/ ell: e

about seven or eight ot niDe or n different

l..suits be ..n the .... parties on he .ame

pipeline
Now, I know at it c an be said, well, ere

ar. brc issues there on t~ All of this is my
w of ask i if we do not want to leave to the

d retion of tbe judge a ch kl1st. I can
remember w I was a t.r i judg I acase

like that, and back in those rly d s I had
list just by a few words I b yes, no
Y . S, no, yes now. n t d 0 w nth e w . P 89 . ~

was a c k list",

51 474-5427 SUPREME COURT REPORTERS CHAVELA TES
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1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

tb 1 in terms of \i¡atNow,

th 1nl4' of, we $

But t re are

bave a c

s

, ob. we don~t n a c k list.

a 1 t s t r. t b. t Y OD 1 v. 9 at

a er to e it.
1119 ible the jury. So i tbi

want -. I d ~t know whet r we want to

r 'lili

t
that 8 aD alternative I ally 1

t we h before we came in her

t ru 1.

is liiorn

and t .xc t forat we at art onone

q\UH3 ions cont.

That came QU t..

. c inat ion of .1.men ."

t
CHAI SOULES:

motion that ~. on the floor?
PROFESSOR PORSANEO "Chairman 1 ~d

othero ate on

1 . to speak in favor of Franklin Jon . ~

suggestion basically because ¡ thi we will

n .. E b e ab let a d e f 1 n e for e ae h . v . rye a 8 e

t §s gol

form issues
to come up the bte h of t bra

It re ly is a matte attit
and cue ~ Itis now come to the point s

it shou be submitt as broadly as it feas ly
can be submit to s mit case fairly.

And the aa of a checklist 1s n me
ompatib18 witb the idea of -- with bra form

questions. Itis just a matter of A s B's

512-474-5427 SUPREME COURT REPORTERS C HAVEIsA 13 B
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1 CiS .rat .r th ones twos .r ees '" I t ~ s a

2 matt.i of form. Tbe checklist does 8Ugg8st-- it

3 does, b ause OUt his ry, 8 ar

4. d ist that es me botil r becaUse it
5 gets Us back point in 'tl t..1 b 1 i8 aif ac t

6 I *ve been conv p r inc ly by ':~ r
1 work, Jud9. Pope a8 t wrong di'lection..
a 'So I would .ay let ¡ i k it simple it
9 will work as .el1 a. it can work. at we 't¡ b

10 doing Over i$ crosslast sever riion t out

11 a lot is c t.hat ~ s caused t:il.i~ i 18 I

12 th k.e l re better off just tbe $ impl.

13 approacb, recognizing that bro form est! 8--
14 we couldn I~ really devi . definition that woo.

15 compl ly ßatisfactory"

16 C IRMAN SOULES~ Anyth :ri.~l? F r

11 Br son.
18 " BRANSON i Wha t. if you t. .. little
19 "biroparent.hes is in there fO'lID sh 1c~

e.l:

20 ine e general charge on s eee as Lons

21 checkl taP?
22 CHAIRMAN SOULES: Anything (¡ÜS

23 MR~ BRANSON; Hadley is r ht ¡ wan t

24 a general charge p'lobably as mucb 8. Fr 1

25 does. But t re are 90ing to b some issues just

512-474-5427 SUPREME CODRT REPO CHAVELA .Bs s



1

2

3

4

5

6

1

a

9

10

11

12

13

14

15

16

17

18

e

like Just e P at w te true 9 tal
chexse Dot gOing to work .9 i

judg. d o.sa Ð t have the er i.nce of tbe j OD
this caromi e in de iDS with ry c
If you don't glv. tbem a little bit of gu I
fear the .¡iate cout ate So to be cl 9
witb our action for the ne.t f w year. ê

CHAI SOULES:i tbing $I
f or of the motion sbow by -- D youThose

want to sp a in G Ru s ,.. c us. me?

MR~ MCMAINS¡ The only concern at I

I do en ehave is when .. s some--
extent adley's concern in terms of

eharac riz ion of bra form questions,

d ldn' t you s fiwhenever fe..lb1 t ~ but t you
-- you 1. e out t1008$ If you te not

wiiiing to t e he ~whenev.t feas Ie- out, ¡

bra form

;tnd ~ the, t
form questions"

would prefer to move it to s

..tiona to tb tent f
we are try! get the bra

Ob vis 1 y, w hat for m t h t

is what sh ld b. ae rID

feasibil!

19

20

21

22

23

:2 4

25

their br ness.
bas on

PROF ESSOR DORSANEOi Yes"

MR" MCMAINS: -- rather than

512-47 5427 CHAVELA BATESSUPREME COURT REPORTERS
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1 c h a r ac r is b road f Q r m estion. d iff.r t fram

.2 c klists, general chargei et ceteia

3 PROFESSOR EDGAR: That m ht t
4 soluti "

5 MR" at w w v 9 n."

6 to submit b 1'0 lyem a c

7 extent feas 1.~

8 CHIEF JU E P OF E; wau hat
9 re n

10 R. MCMAINS: ¡ t wou jus 8 " in

11 all the jury cases the Court shall submit t

12 cai.H:iH,~ upon bro form .stions EUtt. t
13 feas le,,~
14 C HAl RMAN SOOLES: Po you ace t tha t

15 ch . Franklin?

16 I~H~ 'l JONES: ley is t t 1 right:.

17 \11 i you?

18 PROE'ESSOR it L(¡t l.t~$ do

.J 9 something else" While 'le just sitti re

20 trying to impiove this tbiDg at one f 1
21 term Øbro forman use t est!ra ei

22 b Be au s. w think of oro f o:nn C¡U es t ionsy

23 kind of of the firs t thing tbat e s to youim
24 Lemos verst.18 tez", L.igeno case,at s

25 we~te try to get .a form t would \'0 for

512.~47 4-5427 S REME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

1.1

18

19

20

21

22

23

24

25

1 k a of cases~

So w don't we just simply s
eff t tbat in 1 ju EY .stians

jury c .s the Court sball submit .it ODS

the jury a. bro 1,.a poss ible .- eb 1 8

gu.stions to the ju bra ly to the extent

pose ible or sO.8th 1. t ~
C 1. SOOLES: Bra

to

mit

:turin questions

ha. now got a me.Ding.

PROF Esson EDGAR~ Bu t only in a

negligence case..
CHi EF JU STICE POP Et On" no"

CHAIRMAN SOULES Well, no it baS a

mean lng in every --

)1 R ..Me

fi no..

NS: concerns ou t as

bro as possible is t t it 91ves iS8 to t new

form of objection" Your issue ain't a. bro as

m . is..
PROF SOR ED All rig .. i 11

withdra. my comment. I 11 withdraw my co...nt..
C I SOUL F r 1 i i 8 t

1 jury cases, inSU99 filS C

Court--
IS e

NS; "In 1 jury cases the1"1 R .,. l\ie

Court sh 1 submit the cause upon broad form

512-474-5427 SUPREME COURT REPORTERS CBAVELA BATES
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1
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24

25

estions to the ex t fe ible~w

ClìIEF JUSTICE POPE: , go on with

the rest of th t par r h~

MR INSi e rest of the
Par I' h" submitti c a,s li

CHI JUS TIC E :i OP E i ita minute

no\'l * All r: 19 ht..

MR.. MC ii t court shallNSii

submit such instruct!

be prOper to en Ie t

ve rd ic t.."

definitions .s shall

ju ry to rend er a

CE POPE~ Ok

SOU LE S x 1st h

CHIEF JUS

CHAI your motion

F r 1 in?

MR JONES: Ye. sir I will ace t
roen t .. C irman",that

.tui.. BRANSON: Illl second it..

I RMAN SOULES; Ok 08.

s.. Those oppos ?

JONES: at r: c at ~

favor: 8

C

by h

lYLR

ii

Chairman, I would like to move",

C RlilAN SOULES; ere w lOne

p .. t me se. by hand. 89 ain, tho.. that

were for. IlmBorry to have you bold your b .

up Just a second.. 19 for one against.

512"'.474"'5427 REPORTERS CHAVELA BATESSOPRE14E COO
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112

R. LONI In 'connection witb this, i a

a motion that .e just not CODS er1 k e- to

this at t ne)~ t meet ..

CHI JOS E POPEl! I see at
one.

MR. JONES. Mr.. C 1 I have

another mot on on RUle 271

p a.t r b 0 f t au 1e on p

the n.x t to the 1 as t 1 af

at is
e 3 of ou r b

r the-wo

t last.

let,

"answers " a per iod be ser t

of that sentence be delet ..
t reniai er

MR.. AD Si See li

caiu: SOULES 11, that 1 u e

was put when tbe bro issue i.Dgu e came in
to encourage judge. to use broad issu.. not be

f e ax f u i t t 1 f t d La u . e b r 0 i 8 S u. B wit b

instructions, that would be constea y

subject t review for comment. at ~but t
Court~8 Cha'lg8 shall not be object 18 on
grou ,6 that 18 faci2i bra issue
submission support it.

MR SPA S (SAN ANGELO) ~ aut what

you~re doing, you've already t en out the word

nexplanatory" t first paragraph and 9 en

courts full instruction powerG Why do you

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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1

2
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"1
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12
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16
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23

24

25

to r eat it 1 it 1trene an

expl atory instruction.
c RMAN SOUL i 11, ~ plana ry~

shou come out

PROF EsseR Ri wo
"expl.n.tory~ sbou be remov ~

C RllAN SOUL oft last
1 e But this language is supportive of the

s impl if at ion proe es. tbat w. jus t en by
p 217"

MR. JONES: I feel it is -- t t last

phr.ase does not
CHAIRMAN SOOLESi Po you tbink that

the Courts. Charge s u be j.ction 1. if it

1nc eat y constitu .. comment?

MR. JONES i i tb if you re what

I $ve left in t re -- let me just re it~

CHAI SOULES Ok

MR. JONES: "Tbe Court shall n

its en. . comment directly on the weight of the

evidence or vi... jury of the feet of their

answers But t Court is cb. e sh 1 not be
objectionable on the gr tha tit inc en tally

cQnsti tea a comm~nt on the weight t

ev ence or vises a jury of t effect of ir

512-474-5427 SUPREME COURT REPORTERS CHJ.VEl.lA BATES
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1

2

3

4

5

6

7

~nSwer$,. i '"
PROFESSOR EDGAR: Y.." It IS got.

p'loblem, t gh.

¡NS~ doesn texplaJìlR '"

what incident Iy m. $.

.. JONES:

phiase does it. bett

P :ROF ESSOR

are some instructions

I d · t th that. last
'"

8 GAR: But, you see, t re

at may Dot pi l be.9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

pa'lt of the Court's ch e, it's only t s.

that are pi eily a part of it th are going to

be sav

C I SOULES ~ Ok " Well the

motion 1s to delete t wa s in the 1 st a

line. "w it is r erly a part of an

lan.tory instruction or defin tion.~ can go
b k tate out "..plana rY ~ we l.ave

that..

10 s
lvlR", SPIVEY That cleans it up.. It

me 1 . thatls an imp ovem.nt.

PROF SOR i 11 but DOWø st
th out it, ough Dr us" Let'. aSsume

t t dense couns wan an instruction t t
d OC i sat t SUr Q I $ 0 f car e ~

MR~ BRANSON: Shoot the son of a

512-474-5427 SUPREME COURT REPORTERS eRAVELA BATES
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1
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1
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23

bi h

PROF ESSOn ¥ 0\1 S t: ..- if
you just øt it where y . -but tbe Court.

c h .. 11 no be j t10. 1 OD t 9 rou

1 t i i y con 8 t i .. c t on b.

we ht Of t ey nee or vi.. t ju for

ttect of ii ans · t tbat would be

eE; it wouldnlt be objection le Because tbe

1 itation re w r. it is properly a part of an

s uetlon or definition is what ..v.. you$ So

! don t - i tbink you want to 1 ave t t ~

BRANSON: ¡ think spec if 1y

Frank 11n that was pu t t re tbe otb r

hearing to t . care of the dec tiv tr .

pr tice prob , too \,¡ re 1d be a

r .. t ed s t rue t ion t 1 t t 0 f

ebler (p t) wbich is up in t current body

law, not a proper instruction bu without th

m ht be..
11, i e t i B t . ou tl'iR e JONES:;

ß.xplanatoryG~ th ~

PROF SOR ED R: Yes That ne s to
be remov ..

24 C I RViAN SOULES; All rig If we

25 t e out ~.xpl at y,~ is is. rest of it

51 474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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1

:2

3

4:

5

6

7

8

9

the sensus we leave the rest it, just t

t wexplanat gf'1

ltlR.. S i ¡ l 1 i ac c t t h t

'$

c i RltlAN SOULES Ok Olle j~ìct

to tha re is no j t ion.. w would ne

ø explana ry" in the las t
rule
i Jus t the iN'o

10 "explanatory," Luk
11

12

13 by moti
14

CHAI RMAN SOOLES: Yes, IS i r..

!~lR., SP H nft we better do t

MB ~ SPA S (SAN ANGELO) i ve

15 alr4;~.ady g ot it a mot ion G i 1b r t IS lie

16 it.,
17

consensus

CHAI R!iiAN SOULES i

rlO one ()b j ec tad ..

11, Ilve got a

18

19

20

21

22

23

24

25

1 favor, sbow

by h s" Oppos '1
JUSTICE E: ¡ask one

est!
CHAIRMAN SOULES: Yes, sir, pl e

L1USTICE WAr. E I houg ht I hea

s y s down there on this ition to t
first sent e br form issues to the ex tent

512-414-5427 SUP:ttElilE COURT ORTE CHAVELA BATES
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1 f easib ie, something ab t 'l er i t41a ve

2 mot!¡-g ¡U3 at entat part

3 or no
4 II Judgec SOULIS i

5 LACE~ Ok I wanJUSTICE

6 m e au re if it was t t I 9 it ..

7 That wMR. i,ie INS the see:

8 sentenced Judge~

9 PROF ESSOR E:OG Is the 1 u e her'"
'"

10 pag 3 the fourth line fifth liD up wbere

11 it s s Wbut the Cour~.. cbar98 i8 " is tb

12 plural in the current rules? That should be
13 s ular, shouldn' tit?

14 SOULES: It should bC i
15 s ular.
16 MR. SPARKS (SAN ANGELO): That IS a

17 0..

18 11 ¡ dODlt knowPROF ESSOR ED

19 w thaI' it is O'l Dot.
20 CHAIRMAN SOULES: It 8 8 ula.r..

21 PROFESSOR GAR All r ht. at
22 im atad shouldn. tit?should be

23 CHAI RJ.iAN SOOLES Thatls right41 Th

24 should be dropped i tex rally..
25 MR.. BRANSON B fore w. leave this

512-474-5427 SUP RENE COO RT REP ORTERS CHAVELA BATES
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1

:2
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18

sect.i , could I get an ;Íuiswer Qf e question. !

ask earlier of Justices P and Wall ,
t tis, wh t r Or not by using t t em ~p e ~

b ac k 0 n pel, w her we s " i n IS u b m i t t

ca.. the Court sball submit sach B ..
le . jury e er a

done thing t existing

. type of struction t

Hadl rea est about doctors not being insuro'lS

errors the judges not being negl ent

C i RMA N SOU L E S : T h. t S IS v. r bat i m

is 11 be p er to

ve ì.c '1 .
law keep 1n9 cut

and. r pre rule ..

R.. BRANSON:: I donSt want to ell e

the ex is body of law in t t area unless we do

it intentionally..

c IRMAN SOULES~ That's th cur'lent

19

rule.. Tn s the langu e t t s

rule.. Since 1913 whenever we ch

"necessary. to .proper · this is t

in t C\.:U: rei'l t

from

wit s been

20

21

22

w ..
JONES:: I w to he th

v teary ion"

23 . BRANSON 11, tbe Caurt s
24 written pr.vi sly on t t. I just want make
25 sure we weren't doing something inconsistent wi

512-474-5427 SUPREME COURT REPORTERS CHAVELA BA'lES
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1
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12
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2.0

21

22

23

24

25

previous aee isi B.

CHIEF JUSTICE POPBI

s just wbat Luke ha... .

w .e'le getti r t bars

¡ just w go
tb ht that

t bas

offor .reversals \.¡h we got r.

en er. .1973 itruie eeu:¡ a p

abou all we bave.a since then .s I recall it,
is at be p'loper, it at least ba. be

1 ally corr. t b ause we reversed one c e

because the instruction was just. 1.g

misstatement. And en
Ac orn (phonet ic) ca..

others --

ot r stuff -.. t.
I forg et what the

MR. MCMAINS; Fleshmen versus .ano

(phonetic) ¡Roper.
CHIEF JUSTICE POPEi Yes, we st.ruck

those because t y were just nudg 1ng, nudg 1ng

a wo of art, too.

1wlR. Me HSI Commenting on weight

C EF JUSTICE POPEi ¥ as", I I

proper is about as pr er as we can get.

R$ BRANSON Is i your opinion,

at we're not changing the body of

tha t area by wo lng th is?
CHI EF JUSTICE OP E I .tb i we l! 'l

Justice P e,
e:Kist law

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1
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10
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12
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18

19

20
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22

k it; tact ..

.. B i Ok ..

I STICE 'OP81 I '. ra tb t

. it -- because there ar a lot of

ere, you know, tbat t . tb jury

lecture t m on .it s . of case

R. LOW. This was not in ff w

if \.ge c h

f k s au t

n

Court revers case sa a pI' UC

suror, sometbin9manufacture'l is not an

. :f fee t ..

M R .. S P i V BY ; a 0 W .0 u 1 d t h. t r u 1.

just so we know now -- can you 9 tv. us a --

C I RMAN SOULES i Run d own on it?

JllR.. Si?J:VEY; Yes.. Read t t 'lU1f.h

CRAI SOULES: Ok. fi'lst
P 8g r his jus t 1 i k. Ru 1$ I t read it..

MR. JONES: Do you w t me read

i

MR. S'IVEYI ! m not au e -- do..

of this italicize part of it
CHAIRMAN SOULES; Let.e re it

because if m . is wrong ~ t I ne to 9 . t i t
one t t i

1$ 9 0

Cou r t .. So 11 .e
23 S at i9 hten out b auae I l m t

to h to \1l" i.ta it back to t
if is is rig ht; Wi

I :n a.ll ju cases tbe Court

24

25

512-47,4-5421 SOP REME COURT REPORTERS C HA VELA s
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181

sh i 8ubmit cau.e upon broad form ..tions

to e extent feas l.~~ From that point we omit

d to ~In SUbmitting case, Court sb 1

submit sucb sttuctioD8 def . .. sb 1

jurybe proper to en 1. t

v. ic t ~ ~

r er a

MR~ MC NS: M I make one po
C IRMAN SOOLES: ¥.s, sir~

MR~ MC INS i I have been troubled,

ink maybe is the only -- th is on.
CODcerns t Frank bas about

12

13

14

15

16

17

18

19

20

21

22

23

24

25

pi iferation of ins uctioRs, pOSsiblY is the

compulsion to submit instructions def it!

t tit s s, ß T h. C ou r t B b all ~ Do. s od y
problem with the

CHAIRMAN SOULES i That' s the way that

rule is right now~

.ls. .

PROFESSOR DORSANEO; I v. a problem

with ~ I think it's a fact of bisto the
things bave dev.l th t iti.1 scheme you

were ly meant to give d initi it
was relax to give str,ucti s as well as ~- as
w 1 as definitions but t y h
effect, clef itioa -- I meaD, t

to be,

to as I

tructions ~ it'sre cases, necessary

512-414-5427 SUPREME COURT REPORTERS CHAVElA TES
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1 ¡ d 't ink he ".shall part

more ~ I thinK that

eser

s se.2

3

4

,5

6

7

8

9

10

11

1.2

13

14

15

16

17

18

19

20

21

22

l!'m s i11'15; -- IbUt.i

mean ¡ 'm not so su re that it 18D ~ t re. Y what

we ~ re s i it shoUld. i ~m DOt sur If

8. dlffereDC8ø

eRA! SOULES: A par is entitl
tbe instractions that are prOper to enable

t, if t Y don l t do

t tis what it

jury

that
r err a ve

t.h ire not entitled

says"

MR JONES~ Wh t youlre fixing to do

is mess with the bod s of the law.

eHAIRl!AN SOULES: That's right. is

is the w h rule h re s . 1973
we've got cas on both sides of w you ¡va

instruct much and w n you hav.n't

s uc enough- So. we.ve 9 both s 88 of

this sen e some guidance If we c . at

wa , it's going to have to be ch fOr a
r.ason, f..umably to get a differ t r..ul in

at t case is telling us~ F 1
23 R" JONES: follow the manner of

24

25

* Chairman I bel ve thatpr ur., re \'1as

floO'l and that you were rea mot ion on t

512-474".5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

7

8

9

1,0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t rule. 8 we could vote on tbe mot 1

¡VEl! II Yes" \'lant to get t,"

rules read"

JUSi¡'ICE E: ¡ . on

s nif :i.cant ch e bet.? k out
t first 8 tenc -in submitti e caus

tben tb .ee sentence "in 8ubmitt . case,.
it ShOD be 8 in bo places"

C IRMAN SOULES Ye. sir.

PROF son Rii M I make -- w
danWt we just Gh e that just. little b t more

if i might add this to it I was 10 i

that .ame thi Judge allaee y don
l ve r

we just

y said

form
ll the

ins see s El -- w

it COUrt shall submit t cal.Us. or

que. ons to the extent f...ib1e. Then 8

Court B 11 include sucb instructions -- sucb
p er definitions s ructions to en Ie the

jury render a ve ic ion

.t~s . little cl. er"!/lR. BRANSOi'h

PROFESSOR R It~s a wb e lot
c1. at"

MR" REASONER i don ~ t a9 r e e wit h

that..
PROF ESSOR EDGAR: 11, we don't want

512-47 4-S42~¡ SUP REME COURT REPORTERS CBAVELA BATES
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1 "in subn:iitt cas "" ~ sto s

2 r undant~
3 u thONE I m not.ltlR ..

4 tha t
5 C ¡ souL ~" don t ~v just

6 c i alize Ii Court shall~? C it ize ~The

7 strike ø IS tti C t'UU~ '" "Court shall"
8 ONERi Yes~ I think that'st~R!J

9 go
10 PROFESSOR PORSANEO~ Is that really

11 9 e 109 b ac k tot g eral eharg

12 CHAIRfilAN SOULES Tben we d .let. tbe

13 language that follows that p 1ek upi 120

14 ., fl Inferenti r uttal qu stionslat
15 sball no be submit in the c barg . Tbe plac

16 burden of proof may be accomplis byof t
17 instruc ions rather than by inclusi in t
18 estic1ns tl rest of that p . 141 of

J.9 it~s dele "materials is it ici~

20 MR.. REASONER Q sticuiiV n. S 0
21 plur t doesn¡t it Luk least it~sbe

22 mine.. I guess you Can ave it eit rsingular
23 'W
24 C lRMAN SOULES: Do we ne to make .a

25 grammat a1 correction?

512-474".5427 SUPREME COURT REPORTERS CHAVELll. BATES



1 MR" ONE

185

, I th It it $ s .i

2 .c i MAN SOtJLES ~ en, first
:3 bracket is surplus t re. Starti on 148 the
4 rule p k s up, ~ In C S8 \1h h t jl.u:y 1$

5 requ ir to apportion t 10s rties ~

6 down fia Question or
e

ions i i: in9 at
7 percent e, if I! of t n ligence or causation

Q;; PROF SOR ED Ri: That ~s 8The Court

13 \'JO h t jury is . ir

8 if

10 shall s m t a .etien or questions W

among the par t ie8 t

i: fni SOl' " i miss

as case

12 it there dldnft Ii St. t over. "In any cause
11. C I :fU.iAN SOULES:

ortion the loss

Court shall submit.
15 eatton or questions i
16 if , of the n ltgence

17 be, that c aus tcase m

18

11' \'.hat p rC~'ln e,
c.ueat! ,as the

occurrence or injury
in question is at ributabl to each of t 1'e%:son8

19 fou bave been coupl

20 nstruc t the ju ry answer t
21 questions witbout 1.' UC t ion bee aus tbe

22

Tbe Court shall also

d $ tion or

t negl once of causa ion, ifp rcentage

23 fjof person injur
24 PROF ESSOR EDGAR: And re shou be

25 no bracket there

51 47 5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

C SOULES: NO br&cket~

MR ~ REASONER: ~ Occu r renc is

.3 mispell m e..
4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

an E '\'i r e

PROFESSOR DORSANEOi Occurrence needs

atA is"
REASONBRI lu it na 8 her Rg

too..

PROF SOR DORSA.EOI otbe r R..

MR. REASONER. Other th tbat it

10 s pret 90 ..
CHAI RMAN SOULES: W re is all t t,

Den'.? Oh, i: see..

PROFESSOR DORSANEO: Six lin s in t

middle"

C I R.ilAN SOUL i

o-C -U-R-R-E-N-C-E -The Court pr a tb

damage qu ion or question. upon affirmative
£1 lngs of 1iabili The Court submit a

question d jUDct ely when it is apparent from

e evidence that one or t 0 her of the

22

23

24

conditions or fae

ex is t. For exampi e Court may in a worker s

i ir au n esst:ily

25

compensation case submit in one question w t r

t inju'lea employee was permanently or only

tor a r i 1 y d is ab 1 en the Co u r t s hall not

512-47 5427 SUPREME COURT REJ?OR'!'E.RS CRAVELA BATES
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25

'L d i r t1y on the ¡'Ie 19 hi:

v is the j urj' of the ef fec t of

its charge c

ev eru:e O'l

ans rs but the COUtt~s c

j 8C t i OD ab ion t 9 r

const! tea a comment the
ev .nce or advises . ju
t ir answers w re it is pr

instruction Or def it!on.~

ir
e s 11 not b

at it ine tally

we ht of t
oft h e f ~i!C

rly a part af

Fra.nk1in has mov

SUpreme Court foz adoption

R~ SPARKS (SAN

berecomme the

Sam Spa s"'-

ELO): I iV8 got one

question in that paragraph right ov be last

one ..

CHAI m~AN SOULES i Y as, s

MR., SPARKS (SAN ANGELO) #

.,

"For

example, t Court in a worker's compensation

case submit . question w re e injur

loye. was perman y or only orar ily
die 1 .,~ Great Tb.at~s bro form~ 1 ve got

no problem wi it~

problem comes ab that writ s s

~The Court submit a question disjunc ively
it is parent from t evidence that one or

the 0 et c itions or facts inqu ir about

necessarily exist." But, you know, lt~. a s

512-414-5427 SUPREME COURT REPORTERS CH B A. 't E S
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3
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5

6

7

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

i t ~ s tot IIarent from e to mev

permanen t '" All r ht~ But t at r s e often

ition that ev ence doesn t shows c
d is ab ! 1 i I imow whYou to sy

you, youlre putting a k
the that not setting r

c t pu t my f .r on it..

C Iù\1AN SOULES i Tha t s th ex iß t 1119

of r ire t
,.,ell \'Iith me I

rul II Sam",

PROFESSOR BOGAR: It -. been that w

forever", No en ..

P ROFBSSOR D ORSANEOi Bu t h po t, is
. good one", That is the par rapb that was

changed before t rules went into ef t", I

think back long ago -"" i think what that sent..nce
is really meant to when under t law, one

ox anot r of these tbings Is just -- it can't be

both", It to be one or the other

M R JON E S i I don l t t h 1 n k - - s . t

new rule that all you De to do is tell t Court

c submit d isjunctlvely You don i t.e to

8 h can submit disjunctive only when it's

imposs ibl. t one of t two

. SPA S C SAN ANGELO) i a l. what

11m s I ink we just ne a sentence

512-474-5427 SUP REME C OU RT REP ORTERS CHAVELA BATES
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1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2S

juru::tivEllY..

do you n it

t Court can submit d

l.iR JilC NS

s

all?
R.. SJ?AlUU3 (SAN ELO)ii You d ~t

n it at all. It-s a broad form stion.

PROFESSOR DORSA-NEO It~s not

ruie e s iEHU: Y ..

ivlR.. l'iC INS: I a.n' you ~Vé got a

bro form question -- that s s ø. 11 be
submit aD bio form.N

PROFESSOR DORSA-NEC i t 'Wa.s a wr 1 t

the disjunctive submission paragraph in

ru alway. b..n an at mpt to .xc tiOD.

to the 8 ately aDd d istine tly thing f re Iy

w. don't ne this at all.
M. R .. lvie INS: r n

C Gmb ation of el.men ts..

CHAI RMAN SOULES

rms the

Paean tit serve a

bu en of pioof function to
MR... SPIVEY II Wou 11 II t you be bet r

off leaving that fret phrase r
C ID~AN SOULES II B Y low

MR. LOW: Everything that 18 t en out

be eonstru as mean that we are -- at

denounc " In other wo 5 1at is n bei

512-474""5427 SUPREME COURT REPORTERS c BJ\ll'ES
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n out n thE! first -~ tforinst
first thi

t.,we
\lIE! ac t C au r ton, we s

era! Charge..

COll c strue t we

, we'vesubmit a case by 9

that Qut~ Pe 1

that t; h t can LtSupreme Court has t

d (me no\v..

So, things 1 . -- Br us bas Ea!s a 9

point.. I th tbat first part of t sentence

would be proper just r affirm just like your

. knows you ~ 'le ue to r but you bav. to k

telling her tb .. x might reaffirm that..

lU~.. SPARKS (SAN ANGELO):: 11" but in

essence wh we ~ve really dODe is 9

SY. m where you b . s ar .

a

d is tiDe t

24

25

issues.. t twas .xp OD ov r to
pOint w r. w. now ave -- w 1, first you

disjunctive you u e:istaDdt di rent

forms.. Now, w. &ve got bro astian.

you don t ne tb wbol par r b. I just don t

Bee why it § s necessary

i\in. REASOl.lER; But, , w eliirdna

tbe p lb 11 ity that someone wants to sub t a

br form issue have it answer

disjunctively?
IV1R. ldJ.CMAINSi I dDn§t to It we bave

512..474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

J

4

5

6

1

a

9

10

11

12

13

14

15

16

17

18

elim at it, if you t,ak~ out the sen nee

MR~ ORER: 11, w t e it out?
PROFESSOR It i O$es

1 itatiQn
HR. REASONBR: What's t 1 .it

P nOFBSSOR R: Wh it is ren t

MR. SP S (SAN ANGELO) i i t has to be

arent. from ence ..

; I'd s \iJe've got a 9

e

lilR SP i

and ..-

MR. SONER: I m not sure what
~ appal'en means, bu t unles s
it's eit I' or B --

MR.. SPARK S (SAN ANGELO) i Harry, I can

assure you '. not 901 to be th same

e a'l ence is at

thing to OU I on a camp case..
MR. REASONER:

tryin9 a camp case, I w

committ

L i. ten, i f you c a h me
you to me

19

.20

21

22

23

24

25

lV1R ..SP ARK S (SAN 0) I I s

t same for your business in r a s to

C lRllAN SOULES: Is t re a motion on

r t h F r 1 in 1st 0 ad tis asth floor at

it t,'¡ôs re '1

lVI R .. SON: W t d we do \,¡iththat

512-474-5427 SOP REME COURT REPORTERS CHAVELABATES
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1
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S
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disjiuictive hi

CH.AIR~,iAN SOOLES: Weii, t e ~ $ been

no ion made out it" re s been a estion
d ate out it but t r. 8 been motion"

R. B RANSON i I move w tap i i
at of ~disjunctively.~

PROF SOR OORSANEO: See ..

.llR ~iORRISIi I fd lik. to make an

ame ment to it. i tbink if w.'ze go

t t .e shOD include .pr erly.

Couit may pr erly submit a .stiOR

disjUllctively."

to do

r:e l* The

S (SAN ELO) i!VIR", SF f IG

bra form question is always pr eE. We don It

.ven n. tb is sen ."'
PROFESSOR EDGAR: I don l t -- you don l t

want to just put a period there. You want to put

some 1 itatioD on a disjunctive BU iS8i

MR. SPARKS (SAN A ELO) i That '. my

pr 18m

PROF ESSOR i I f you l r. 90 to

submit it. you w t it to be er t
ev .nee, only on

possible
o 81 rna ives are

MR.. SPARlKS (SAN ELO) :: That s

512-474-5421 SUPREME COURT REPORTERS ClIAVELA BATES
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1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

1 ì

18

19

20

21

22

23

24

25

my r b set i e i S a 1
altern lve in a C Grop caBe that -. tb re ia no

d at. IIi ,so I'm n.ve'l go to 9 t a

disjunctive submission from r bt r becauBe

You Ire n t entitl:l ROF EsaOR

to one eit r.,
CBAIR1\4AN SOULESii That s rig "

MR" SPA S (SAN ANGELO) i But I tbink

iamund Br bzoad form question tba t s t

pr J,.em..

CH.AIRlvlAN SOULES; If the ev fuice

shows t r s some injury"

¡VIR" SPARI(S ( N ANG O):i Yes I 11 go

for at"

CHAIRMAN SOULES; Then, you get --

MR. $' S (SAN ANGELO) The Court

must instruct t jury that i. re bas been

an injury .. What i 1m say to you 18 that
s thiru:; has to be don r ig ht here

JUSTICE WALLACE: This has

law for 30 years, nasn tit?

MR. SPA S (SAN ANGELO) ~

en the

at s ,~bat,

we r. try i n9 toe be.
1. w, I t h ink, her e t od

We ~ r lng a lot ofc

.

JUSTICE WALLACE; 11, you donGt

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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1 submit e1 r/or if you .VG got a dispu as
2 injury b ause if refs a d e, jury,

3 you weii ld nIt suomi tit.
4 MR. SPARKS ( ANG 0) # What I'm
5 saying to you is that I think a work · s

6 comp8ns ion ca.. can be 8ubai up a bro

1 form question ~ I really do ~ And, you know, maybe

a it ne 8 to be disjunctive, do you find . was

9 no inju'lY or, you know, ODce t l' ve f

10 injury up at t t , you can put it this way

11 right her.$
12 CHAIRMAN SOULESi Why Dot delete t

13 second sentence of the pata9raph and ave the
14 test of it there so that you take out t worke'l's

15 camp refe'lence?

16 MRø SPARK S (SAN ANGELO) i Well, when

11 you com. back and say it is appar t from
1a avid. that one Or the 0 r of the conditions

19 Dr facts Inquired about neces.arlly e.Ist
20 PROFESSOR EDGAR: 11, let $ s ta.ke

21 your comp case. You're going say re was

22 injury, the defendant is going to say there .asn $t
23 any injury.
24 R. SPA S (SAN ANGELO): That * s
25 right.

512..414-5421 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21.

22

PROF ESSOR EDGAR:

submi t d isjunc vely $

i.1 R (? Sf S ( N

ju r:y answers _..

PROF E EDGAR: No i you C l" was

t re or ... t r. not aD injury..

.MR$ SJ?AIUCS (SAN ANGELO): at *s

" you c ~ui

0) One e t

r 19 h t ..

J? ROF ESSOR EDGAR~ au t that c an be d on

under ru as t now r: B because u er the

evidence, either
inju ry"

re ~vas or ere \\las iiot an

MR. SPARI\S (SAN ANGELO) i tllell, I sure

don e t like that .econd ex Ie, that second

sen nee.

CHAI RI'1AN SOULES:: 11 f! t t can be
en au t..

PROFESSOR R: Y Oll C liminate
t t, bu don't elim ate the first sentence"

w ther W. 81 imina Bee

11, let~s vo

sentence ..

ionCHAI ID4AN SOULES:

t
MR. JONES. I 11 90 fox simply saying

-The Court may submit t question disjunct v y,.

24

25

l' r ..

MR $ REASONER: Bu t with no

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES



196

1

2

3

4

5

(;

7

8

51

10

11

12

13

1

15

16

11

18

19

20

2.1

22

23

24

25

11m! tiona?
PROFESSOR EDGAR: Wi no 1 itations

at .111 lither/or me.ns on. or the at i .

exist
.. JONES. B 1 ,i don t th

ere is any limitati -- on ba'ld1y w you
can submit a case when you m . . bra form

submission. I ink y could take a comp ca.. on

what w. §ve voted on here tad 1e s

gentlemen, do you find from t pr eranee of

t evidence that tb.plain f was jur ,

i f sod 0 y øu fat t hat in j u r y t e s u 1 1 n
any permanent dieabili, at if 80 - I

me an, t 1 Y d is ab i i i

permanent, and if not

dis 111 and when d

j,n one question..

MR. REASONER: That. s fine but

j.f so l¡1,aS at
rt.i

II

did it result in

it s rt t. all hat

has noth i do \'lith --
PROF ESSOR EDGAR: tot has nothi

do with what øe § ie talk lug

Fiankl . I agree witb you.

MR,. JONES: But

submit th kind of question,
it the lesser wb b welxe talki

h h.lt. re i

en y s you can

en it carries witb

out re.

512-474...5427 SUPREME COURT REPORTERS CfIAVELA BATES



BONER; Bu t th is tan a t a

is is s

for a judgé

the jury 0 £1

1

2

:3

.4

5

6

7

a

9

10

11

12

13

14

15

16

17

16

19

20

21

22

23

~\lR..

iesser, Franklin..

in 80m. c trOU.8tanc

y 'Ou .~ r e n p$rmi tt

ere.s not a pr .rance 'Of t ev .nee .it
louVre eliminati tw ..

jury c auld . imply f no pr

.v eO.

J.1R", 13 ON:

that is on. floor ta r.
submit a qu stlan disjuncti

CHAI :RlAN SOULES::

.i t ~ sp aper..

7

that itlls pi'
s A orB

er

t

pass ibil i th t
.ranee of the

Let me tieD
, nTh. Court may

iy 'i/hen proper.."

11, s is w

PROF ESSOR EO R; Tha t' s

it's pr ere

eRA! RLvlAN SOULES;

judge submits ei r/or t

possibility.. is commenti

ev e ae II. 81 im t

only t 1m.

You s ., the

r.lls a i
on the weig ht of t

hird pass 111 ..
You ... hells got be in an .it r/ar.1 etlan

thatlls 1 th ,est of t t sen enc s 6~

MR. BRANSON Ok .

CHAIRMAN SOULES. Itls go to be

24 r./or '"i

25 PROFESSOR EDGAR: By na re,

512-474-5427 SUPREl"¡E COURT REPORTERS CHAVELA BATES



1

2

.3

4

5

disjunctive has 0 be thl$~

C I SOUL i e can e11m

see sentence because that l s just try
you an ex Ie

R.. SPIVEY: vt s just r

6 see 'i

7

8

$)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i.l.R.. B SON: 117 e ..ame my motion

merely remove the sec sentence of the see

par ag r on p e 3..
C ¡ RMAN SOULES

through t word"
MR.. BRANSON: Yes..

CHAIRMAN SOULES: All right..
t t t, Fr

From t "For

orarily d;i.~exa:mpl

with t deletion. do you c
R.. JONES: Yes

eRAI Rl"lAN SOULES; Ok

198

ate the

to 9;i \1

t

1 ll
..

kl ?

" That IS been

reement '"

MR.. MCMAINS; Luk

CHAIRMAN soutES~ RUB

MR... INS: I mv got a question
CiiAI RtvlAN SOULES ¥ f! sir..

MR. MCMAINS: In terms of -- I don't

dE:let by

know w t r Bill raised it or n

teas a mat r -- a leg mat

one or e at r distinguish

\qhere we said,

r that h

f tom the

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

:2

:3

-4

5
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B

9
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24

25

i:v ence;¡

SOULES: 11 :1 t 1 SC

ev 1d ence '"

PROFESSOR EDGAlh It's fac

R~ ms I U ESt
~

it.'s
evidence here& But e effect of a disjunct e
submiss i in all cases is to, in essence, smooth

Iou of roof 1..ue .it r it I. or itover t
i s n l t . i f you ø u nd e r t . v
who d 8 oat have the bu en of

enc Ii person

r oaf on an

affirmative submission may not have put on

evid.nce~ T d sn1t mean t iso1t going
to argue against the proposition on tbe basis of

credibility~ And I'm just -~ you know, that there

be 0 r.1 rnatives wbich be i8 just ki

of specula D9 about, but the p rs with tbe

burden of pro now has skat that by sayi
.it r it is or isnlt true.

MR" LOW e Rue this a c as e

w Ie it l s 9 to be one ot t

is true, th n it is.
C HAl :r-1AN SOULES:

ot r, if it

s eases the

appl ation for bu en of proof" Rue

For example

is r ht..

MR" MCMAINS: It is apparent from the

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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i
2

3
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ev idence"

N SOULESeRAl El ques tion

r of the chi

be

beld t
fat. I'Qr t

s conserva

motber, an r f ro'l
mot 'l " 1 r i9 b t " Th. p. r t t 1s 8.. k t

C has got t bu en of pr " at doe.n It
assess a burd of proof" thing you can do

with a d isjuDC t . 8ubmis. ion get an answ r
frOm a juryw bout l1ing t who bas got the

burden of proof. It's.l s been that w it
can be done Thatisr ht. And it ellm at.. the
t requI'lement to eh . on the burden of proof

if the Judge does it this w" 's got the right
to do it is w "

MR REASONER~ On tn. t, Luk. s

suppose you d an 0 ise proper ~-
MR. LOWi Does that mean we have

.not r section that the Judge can place t

burden of proof on instruction, couidn t you?

CHAIRtVIAN SOULES: 11, you can~t

place the burden of proof by struction on th t

qu tian..
PROF ESSOR EDGAR: au t n if it can it

be anSwer at r an yes or no You have to put

it in the issue in the question..

512- 4-5427 SUP REME COO RT REP ORTERS CHAVELA BATES
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201

MR MCMAINS~ t if you answer it
CHAr SOUL # But t ~s been e

law.. ~re not changing, y.ou know -.. w~ve got

some law on is", By' t out ex le,
. Jre still aving it

that ~ s been t re
. p r ac t,e t h 4!l

ARKS (SAN 0); Can we vot1.1:R ..

on tna t:?

CUAI RIJ¡AN SOULES; Olt ay.. se in

favor now of recommend that the Supr me Court

change Rule 277 in the respects so at it reads

as we now have on the t 1.

lì.R SPARl\S (SAN ANGELO) ~ Luke d

you vote on deleting tbat see sen ence n
CHAIRMAN SOULES; Yes, wi that out..

MR NS: You l re delet t
second sentence..

CHAIRblAN SOULES~ I In del tithe

w ds ßFox example. the Crt" --

n r d

l1R.. SPA S (SAN ANGELO):

vote on it but.

CHAIRMAN SOULES On tak that au

MR SPARKS (SAN ANGELO) Y~s~

C I SOULES; re was a

re 1Y

suggestion that the motion be amend e

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2
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pi oser of i to it..e mot n

B (SAN ANGELO) =

SOULES i So we à

.flR", SP

CHAI

Ok ..

n~t. .n

vote.. Now, we ie 90i to vo on it with th t

se in or show by hout .. S ..$ e

Os 1 Ok '" S w
M.R ,,!4C N S : i ~ v é j U a t got a

question" Is that the whole rul

C IU\J: Rt4AN SOOLES: e '\/hole 1e 277,

yea ..

l"lR ~lC INS

9zammatical suggestion

All I have is a

clear up..

Okay

CHAIRMAN SOULES; What was at?

278.. 278 was 279..

MR.. MC NS ~ Luk. c an I a on.

question?

CHAI Rl\ll-\N SOULES:: Oh, yes ",Wha is

i t1
W veINS:: r Y t kMR..

of tlas tune t i. las t sentence inout

compa'lison to what the comments are so on.. I

know you deleted. planatory R on concern
is t verb "properly,. my question is

t r that $ a really whete that belon9 s.. .use

it S 811"t e t fee t 0 f the it an s we r s w he t e i tis

512-474-5427 CHAVELA BtL.TESSUl? E COURT REPORTERS
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1

2

3

pr rlY a part of an instruction or def

CHAt RMAN SOULES i Yes

R~ MCMAINS I lm n

it. ion,..'

st;u::'e t t \\lnat.

e it is t1. parttl .8 ~ I. talk lna .bOD t t. . .;;.... . I. ana

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a pi ai instruction..

l? no!? ESSOR EDGAR;

MRII N5::
atis what's ~.ant~

at S tvh i flU!!: .1U1S ,.

Becaus. the problem is~ fo inet., mos

versus tez, un.void . acc ent, the
definition may have b.en to 11y pr ez but it

didn~t b ODg in t cas. If itWs pr .rlya

part of the definition or the ins uction,

theoretical , you meet tbe requirements of the

r ul., 1 t l S s t 111 a c ommen t

CHAIRMAN SOULES~ objection

making that eh Thei being no objection to
it -- J ge Pop., d you . an objection to

tha

CHIEF JUS E l? OP E NO I was voting

for it
CHAIRlV!AN SOOLES i Ok All favor

show by h s II t me show Judge Wallace w r t

is. Thank you. RUB at e a 9 sugge.t
MR,. nAGLAND; Will you read that,

Luk n as it was last -.

512-474-5427 E COURT REPORTERS CHAVEL,A BA'lESSUP
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1 ; w le rul
2 i'lR.. RAGLAJ;ID; , just at last

3 phrase t re.
4 CHAI SOUL &.. s t P as,
5 then \You r last o 1 es wi re ,
6 '1'1 e effect of ir ewers w re it a par t

~1 a p'l er struction Or definition ~~

8 Ok .. Now we'll go to -- Is t ie ing

9 Ise on 2771

10 PROFESSOR EDGAR: i hope \'te don't ever

11 come back to this ahi..

12 JUSTICE WALLACE: ere will be no

13 motion for re ar on it
14 CHAIRMAN SOULES: No further motions

15 for re r i n9 . Ok .. 27 8 , t hat i. P E . t :rue h 279

16 as t was, was nit it, Had 1 1
17 PROFESSOR EDGAR: Yes, th 'Is right

18 t'l i to move it over bee .. ee ly Rule 279

19 was re.lly doing o 't. h ings since we no 1 er

20 had a Rule 278, it seemed me 1 e it would

21 nìO r . pre r IS o s ar a rules .. t 'Y S

22 this is bas ically Rule 2 -- is was t en

23 verbatim from Rule 219 except as i was modifi
24 to taU.¡ out questions instead issues

25 things like th ~

512..474-5427 SUPREME COURT REPORTERS CHAVELA B
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C i SOULESi ß only we *ve

got this Yell C c e t I ve got cit ov r
here that really c sa at rule S S $ It's

an old case I don t know whèt r we Qug ht

deal with it or not$ tOg se if ¡ can £1 1t~
PROFESSOR EDGAR: ! don l t re ly

that X low C Chang ing ~ The Court just
simply s that Y low C -- that since the
instruction had been since structi had
b.en submitt , t you could pre.erve YOUr rIor

by simply objecting because this was cons ei an
incorrect ins uctiOD rat r t no instruction

and t Ee aEe any number of cases in wh b

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

dealt wi that pEoblem fiom time 0 time.

PROFESSOR PORSANEO; It*s an

impose Ie pr lem to de with bee se you could

sitts -- you cou a1 s visualize somethi

as being incomplete rather th wr en t

pr lem is it doe$n~t s some ing th n s to
be sa in order get it r ht~

C i SOULES ¡¡ 11 l;, tts f e
but Y 110w C 18 not in the rule. Yel c 1.s

a case that says how y preserve er'lor. t s

n P'lOPOS as Rule 278 is the rule th s show
you preserv error in t charge" But t rule

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 à sn B t touc b en Yellow C

tissue tbat B. embraced

shou n§t. B aus. that's t

d oean' t even

llow Cab

e k i

h

2

:3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

eri:ør
a charge tb tls preser

Cab that you're not to

by

th
llOW

out

Yei

e

rule ..

PROFESSOR DORSANEO~ What lS that, an

i nc 1 e t. in 8 t r u a t i

C i RllAN SOULES:i t l sri gh t '"

erroneous instruction given do you preserve

that er'lor.. Yellow Cab. . you do it by
jecting. The rule dO.SD Vt B tbi about

that ..

.. ì"lCMAI NS Luk

PROF ESSOR R:i at 8 what the last

That l. It/hats last. sen. S 8 .
s ., I think..

CHAliulAN SOULES ::t s S 11 ilFai1u:re

submit 8 def itiøn shall not be d a grou
for a reversal unless a substantiaiiy carr t

d lnitløn been ask for by th par w

wants to preserve t t erro &"

Ok iel10w Cab, problem was t t
par w sought preserve error in a eh e d
not submit a substan i ly correct struction,

512-474-5427 SUP RENE COURT REPORTERS CHl1VELA BATES
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you can j tdid not; t.
mt t.s anwhenever the other 2 id e

issue that is err eous

l1Hie ..- an

you ve p'lsserv

tissue. Bu t t ie is Bothl thaterror in
t 1s you pr.. I've an .rror an

structlon that '. been Bubmitt .r ron.oualy '"

1 ow C, t t l IS why ¥

s . id w. 1 tam ,t
error instruction u

c am. up ey

re 11 IS no to preserve

eBB you I' quest that

cor r .c t form..sub stan t 1s uc tlon

11 B t the rue last sentence..

B s.. But Y low Cab s ., no if t error is iri
13 . given iDst'luetion, an instruction that went

t j u r y N a par can pI'. r ve at. r r 0 r by
objecting. Now, tbat's all in Vellow C L t · s

14

15

16 nev r been in t r ss '"

i~lR i. ER I t, I'd t hat 11 S cor r ec t

18

19

20

21

22

23

24

25

ts ari inll rue tYou ..- if the Court att

does it erroneously, you object pointing out

w tVs wr If it tot omi an struct

y re est t er it.
CHAI SOULES: at l s r h ~ Now,

Ii

the last point proble. t you rais is--

INS i I t v s in Ru 1 274 ~R..

C IRMAN SOULES~ -- covered in the

512-4:'74-5427 COURT REPO ERS CHAVELA BATESSUP
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1
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last sen th ru ~ ?e

c

INS, I ~.lS RUle

1'1 SOULES lFr

4 !I

NSIl 00 j ec t 1 s

t as

or planato.:y

d .fee t omLs. iOD Dr

e

It s S 'l C'lequests"

structLon Issue II def

s uc t i on account or

fault s 11 be äe if ally incl in

00 j ec t i .. ¡,

I mean, you know r e ec if Ie ly

au rize. you to object to a d ect in an
instruction tbat is 919 where it was te et
It; s when -- the only plac e that you i r

required to request is if t is an entire -- an

en re amiss ion of the 8ubj t mat r..
PROFESSOR DORSANEO: Wh h is really

at Yellow Cab is about. It.8 as plain as that.

MR.. MCMAINS: If it s t re, but t .

is -- an intern om 1 s IS lon - - it i sad e f ec t "

MR. WALKER: It s a defect you

ob j ec t .

l~lR Me

1a\'l is prov "
PROFESSOR imGA.R; All r..uk e is s

NS: that's t the

, tbat tbe rule doe. Dot clearly Bhere

512-474-5427 SUP REME COURT REPORTERS CHì\VELA BATES
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i 1m ..ph..Iz iDg e WOEd ~c .Ely. -- It . -- tbe

manner in iah y pre. ve error to what yau

perce to be an iDCD1\plete Dr erroneous

instruction DE a.fiatt 41

MR.. MC

questioD about it~
PROF ESSOR EDGAR: Now, that' 8 all Luk.

is 8 lng.. The law ii c ar on what you have to

do but tbe rule, be ..y., do.. n~t clearly.

INS; at $\ W e a

1 t"

MR.. HCHAI NS i Luk.. may I speak to t

rule in geneEal?

CHAIIUIAN SOULES; Yes, sir, Rusty..

MR" MCMAINS: 278..

CHAIRMAN SOULES; Please...

MR.. MCMAINS: As -- and i'm not SUre,

Judg. Pape, if you bave re.l1y look ed at au E new

appellate Eule on pre..rvation of complaint...

've 9 . specif appellate rule, now, wbicb

say. th any complaint is suftle 1 t if it

apprise. tbe ~ri.l judge wbat taction i.
that you want him to t ., wi out tegatd what

tbe form of it is, whicb, of COUEse, 1s basically

the Feral rule, whiCh is in larg8 m.asure

inconsistent with the notion of building in

512-474-5427 SUP REME COURT REPORTERS CBAVELA BATES
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1
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J
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23

24
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spec i pr 1c s for c la on e&1 t,ha t

ar here now ~

i: om not i!Uire whet or not we

should b trying to in essence be c sistent

with w tour 11. ru1 bas done, t is

that if you e known what y r c 1a t 1s

. tr ial j 9 e that t re is something ss i

here, wbether you request it or object a it

sbou n' t make any d £f8i . as farm over

8ubstanc e as OPPO& to the De r. of YOU'l

complaint$ NOW, if your complaint was obscured

that Os . d iff.rent issue You don & t rem e1' wbat

I · m t i ng au t B i 111

PROFESSOR P OnSANEO:: Yes I do"

MR" Me INSI Wbat i8 your-- do you

. a ac if tule in

PROF ESSOR EDGAR: W did you- 1 put

that rule in t re for ow?

11 (I I ob jec to itNS::lfoR"

at the time"

PROF ESSOn DORSANEOii :tag relt \'11 th wh

you ° t sing, Rus ff t t that ought to be what

we would strive for, but I wonder if re -- our

rules on t jecti t cbarg, tbe request

proc urea are r ibly c lex, to re very

512-47 4%~S427 SUPREME COURT REPORTERS CHAVELA BATES
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1 detal1 come from a d r t era, a,

2 d iff ere n t met bod 0 f t h don; t .... it

3 nit make it gtd d 1 of sense that We do it

4 we do it.. But we could it 'l ft atw

5 this point sa1 er or be stapp tb apt
6 of go rougb t .e rule. .rmanently ov.r tbis

7 w. ..

a IN$i: , I 1m not su99 est.MR",

9 rule which now i 8 -Inat.. Ru: 1. 5 2 9 en. (

10 ex: p serve a compl. t for app late

11 (.viet-if a pa.r :must be present at the lal
12 C Oii r tat time they request objection or motion

13 stat 9 the specific grounds for he rul he

14 ific grou sÓ es ir C au r t mak e if thet
15 w.re not apparent fromtbe context. It is ls0
16 compla :tng party to ob tain aiU~C essary for

\

ruling upon t par17 requesting t object on or

18 :motion If the t'lial judge i uses 0 rule on
19 j Be ion, the Cou r t s re 8al to rule is

20 CO mp 1 a t nIt s notsuff 18nt to reserve t

21 nee eSGary t fO'lmerly ace rulings of t
22 trial court
23 e question it just looks toI just rals

24 me 1 ik e au r e11at. rules on preserv ion are

25 market ly different we are insan wh ø

512-474..5427 SUPREME COURT REPORTERS CBAVELA BATES
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1 I don't u~u~" REASONER rat
2 tbat, Rusty" I me~nG it refers eC ic 81

3 ob j eo t i Q n s, e tee t e r a "
4 Objections or'" INSi It s
5 ions -i.~ it d e f ine 13 i t rms o :f d you

0 1 E:.ar: 1'1 p res :l t to t tal j 9 e b:y mo t ion or6

., at you ~ve got juinprequest" It does not say

B through a part ulat hoop at a particular time.
9 It just means he has to u at t you r

10 campi. t is. And t is all I'me are p~l.$S

11 sing..
12

13
(Off the record discussion
( ensu

14

15 11 i can 8 . 274C:HAI SOULES 1:

16 really tells you how to objao i t t a 1 k. s ab 0 u t

17 va submiss ions 278 is ra ly -- bdef

18 088 santences 8 rt out "FailuE to submit a

19 question. ox -failure to submit a definit on O'l
20 truction,~ sa th d 0 d. a 1 w 1 t b d fer en t

21 t s ..

22 PROFESSOR DORSANEO; But the po nt

23 OD.~ Failure isat you were m ing is a 9
24 d efec tive another exc t thereone thing

25 - - t r 8 are a n u rob e r 0 f c 10$ .are a lot

512-474-5427 CBAVELA BATESSUPREME COURT REPORTERS
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1 th ing is merely iDecases. $'3 n IS ete y'ou

2 can s it . not -- that it I. a fai re or it w.

3 t e $ an e ofdefect be er k i of

4 i .,

5 PROFESSOR But th Court has

6 tr it ion ly treat those c es thaug h, as

1 d 1stdef tive u fi.-om oinissions

8 MR LOW: You've attempt to do it..
9 ESSORP ORSANEO: i 8 tl? w

10 Be hit .' i: te ac hit t the Court has sayou

1.1 that eit r \'1 is ..

12 11 doPROFESSOR ED u VEl.
,*

13 benefit of both woxlds? I §m a ing th least

14 po n t ¡ i!I 9 t iyou do is equate is at
15 C I RMAN SOULES: Ei t r you

16 Ie it, you've preserv that t re is someh

17 instruction t re
18 Th t, l.S r 19 h tPROF ESSOR E:O

19 c SOULES Ok '" 1 I guess

20 tot ix that t, . itif\tHt: r .1 don t lie
21 i.nlt bz en
22 PROFESSOR DORSANEO: I ve got e

23 complaint about this thing ~
24 C I RJ.iAN SOULES Ok "

25 PROFESSOR DORSANEO: RUle 278,

512-474-5427 SUPREME COURT REPORTERS c BATES
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formally 279", i don~'t like and I thi is was

-- i 'thought this was vot befQre~
fty rais this one time before.

like t word ~c trolling ",- It .ak s .. tb k
ab 0 u t - - win t h. fir s t 1 in 8, Q e C au t t s h 11

submit the controll questions.-

CHAIRMAN SOULES; That fS got. lot of

law -- case law on it.
PROFESSOR PORSANEO; Yes $ And all of

it ought to be -- it does bave . lot of law it

but I'm not sure it's vary helpful law in light of

b road form quas t ions, bee ause con troll 109

questions are construed to be of . right -- it

bas to do with size, you know. It h to do with
br.adth or narrowness, I think, didn't it?

CHI EF JUS TIC E P OP E l T h . t t S r h t '"

ContraIl iag is what t whole fuss is about.

MR. MCMAINS; a matter of fact,

la r on dawn re we 'v. Iso got tbis stuff out

var ious phases and different an 8S t m 8

:i th bt
t :i d an , t

of th ru .
CHAI RMAN SOULES; ¡fhat SPllC if ic ally is

traubiin9 about the word ~controllin9~?

PROFESSOR DORSANEOI All the history

th says that a contro~1!n9 issue -- if t

512"'474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 iss is not 1 igence, tc tr 1

:2 controlling issue is br ., sp or 10 out 1

3 in fac t, when t se rul were amendthi
4 1973 be bet rJ 9 e P e ,,¡OU talk
5 i am -~ but this contraIl!out this t
6 this ott, oblem in part, talk-- this crea

1 1 i you know controllin9 i.sueaoou t con

e hat this part of the rule -~ this was ell e

9 when 277 \'1 as ame I think eontrolling a8 a

10 mod if r 1s a troublem I' '"

11 M.R~ 1"10RRISi It is a t oublem er'1

12 INS = i~ ca:nlt we just s
13 that the Court shall submit jury questions n t
14 form provided by Rule 2771

15 PROFESSOR EPGAR= 11, we are talk 1ng

16 -- we have al ready . ta tb we shall st\bmit:

11 broad form questiona to the extent feasible. thus
1 a r 09 n i z in 9 t t t h. r . m n t be s i a ion sin
19 hit is not fonnasible to submit bro

20 questions.
21 at's not what we dlV1R.. *

~ ~

22 PROFESSOR DORSA-NEO; tn ~re all

23 b i:o form to the extent f as 1

24 PROFESSOR AR: 11, but some m b
25 t ¡ S t. it. t tbe less bro an 0 rs ..

512-474-5427 SUPREME COURT REPORTERS eRA-VELA BATES
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~ But once you do th

u ab 1 y h a vet 0 de a 1 w i

ether i t ~ is rats

, th h t you In ht\I

an issue in t c ext
pIof in t

at it a lit Ie

t
ev e, which causes you to 10

mor narrowly than you migbt ot ¡wi.e 1 at

it ..

PROFESSOR DORSANEO:i But i 'd leave

~rai8 by the pIe iogs in e v enee" in t e

ju 1St t . au t the word fiC tioll ... If fOE

no other reaSOft, it is th ¡ '. not sure w t it

m.aftS~ And it can only create mischi w you
look at the old prec entø

PROFESSOR EDGA ¡tm just direct

s sa \lIant to put a per lad af r Rule

277..

C I RMAN SOULES: No, no..

R.. Me N S i 0 ..
! tb ht at l SPROF ESSOR GAR

'tiha t Y $a id

eRA! RÎ'lAN SOOLES:

R INS I sa ~N s all

..

submi e jury questions In tbe form prGv by

Rul 277.. l'

PROF ESSOR EO R t w n you

stapp ,i t ugbt yau meant to put a period

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES



.R '" )10 i:uu: S ~

fie oll! n~ peri ""

t jury quest s b

called ques t s ""
PROF ESSOR EPGAR;

1

:2

:3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t riS..

'I INS:

SOREDPROF

sorry
R'I JilC NSii

"con 011 ~ but I put
d n ~ t have to be there

211

i just w eu.i",

1 19 h t " I'm

I just out t wo

jury que.tions. It

Letis just delete

haven't belling

over re 277 just

y don t you just

s "shall submit t questions the jury"?

MR"" r..OvJ; W . . do you subinit it

to?

PROFESSOR EDGAR 11 t but --

R", LOW: do you have 0 S
~jU.ryfl?

C:aAI ~1AN SOU

questions several t s

prec iog .rule wi out.
~ ju ry" or any if iet

that face. th is w. ta
question or questions ""~

PROF ESSOR

S i I tb ink that we us.

be immed ia iy

log .cøntroll · or

See 10 at the pag
out nsba11 submit a

GAR: 11, but th \'Ha sa

512-474-5427 SUPREME COURT REPORTERS CHAVELA B11TES
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1 different purp . fOE t

this is dealing with s

rule" is is bow -..

.2 thi els...
3

4

5

6

7

8

9

10

11

12

13

CHAI RMAN SOULES t Oh h h est
do you k '"

MCMAINS: Right"

C IR!lIAN SOULES i at Ð S it § $

t ra. ControlliD9 gues

questions are rais
s mean i

-- What about this:

~ . Court shall submit the questioRa hare
by tbe WI' i tten p 1ng s in tra ISV' enc e

by Rule 277" That's whformprov id r¡u~rret
t~s wbat's controlling thesing e ion 8

pl 10g s in v ene inthat are reds by

14 broad form

15 MR LOW: Th is th w it refers

16 b ac k to it",
17

18

19

20

21

22

23

!ll R .. JílC INS lì ¡ don § t b a v prOblem

wi that '"

PROFESSOR EDGAR: I don t eit r i:

don't have a ob witb tbat..
ilIRI'4AN SOULES Court sball

Bubmit the qU.BtionB,~ then go d to iiwhich

tbewritten pl iOgBare 1"a18 by

24 ev ence$~
2S MR. REASONER; You can just leave it

512.,474-5427 SUPREME COURT REPO ERS c A BATES
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in it , Luke, then you won't; hf

change all that..
JUSTICE WALLACE: Just strike

~eonttolling "'~

MR.. REASONBRI Just. ike

"controlling ..0
PROF ESSOR EDGAR: Yes, ju s t s trik e

Pcont'l011in9"P You don't ne that..

CHAr RMAN SOULES: Ok ay..

MR.. WALKERi What'. W'lODg with

"controlling"? Is that an evil word?

PROFESSOR DORSANEOI Yes..

PROFESSOR EDGARI Itw. a co t

that s really no longer relevant..

MR.. WALKERi We submit th sues

that of stock controlling -- is that what welre

doing?

CHI EF JUS TIC E POP E.il '" If Y Oll III

look at this rule, is rule has not been ch ed

since the 8 tu that adopted in to
1941.. In other wo s, this statute goes back

tbis rule goe8 back 70 arB, and back then

controlling issues under t subtle law had

distinctly and sep ately.
MR~ SPAro(S (SAN ANGELO): With that in

512-474-5427 SUP HEME COURT REPORTERS CHAVELA BATES
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1
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a

9

10

11

12

13

14

15

16

17

1S

19

20

21

22

23

24

25

ø ¡eii move that we d the wordm

~CQntrolling .."

MR MORRIS. I .ee it.

JU ICE POPBI By

SOULES. Ite. been

CHI

CllAI

ent ..

turt r discussl Those o i:see
If I." Op po S ?

SP S (SAN ELO) i 'Y: OU

conv inc :me 96..

SOUl..ESc wo

in the first line

y t.O and

"controiiing" wiii be aele

and at r than at are we re

WO!:'d fIexplana or:J,ll in the last line the woi:d

~ explan atory~ the ond 1 . on the nex t

pag... Other tban tbat rare .e r

comini t t s iee ommend at i

to t on ,the

PROF ESSeR .. it a min.ut ..Ri:

CHAI m~AN SOULES

PROFESSOR EDGAR¡¡ Sl.t are w. go to

do now in t m dle af th 9ag8 re p. 4

abau tvar 10us pbase. or d lffer ib.. of t e

s question? ,. has rais point
that that may no longer be necessary ~ My only

concern and RusLy might be right. My only
concern is that by el1m tiDg It, could an

512-474-5427 CHAVELA BATESSUl? COURT REPORTERS



1

:2

221

argument be made until it got t preme Court

to con ary that it's n tt since y

sa you canlt -- tit'. ne 1 ex prohibi .

CHAI SOOLIHh Oo.s i rt

3

4,

5

6

7

8

9

10

11

12

13

14

15

16

i to ave it in?

PROF ih 1 don i t thOR it
do.stl I d 't th nk if \i'le leave it in, it's t

90in9 to hurt thi 11m concern t ifII

wet . i t 0 u t ø i t m i 9 h t cr. at. SO m e un nee e s s a

ellat. timlS!.

PROF ESSOR PORSANEO; au tit is

interesting it s s various pbases not only

same question but def it! or s ructiont
that's curious on its fae because w. do bave

we do have various phases t saine

it s ji.\stins u ion t.here n "

17 It's a troublesome sent . \1

10

19

20

21

22

23

24

25

PROFESSOR ED Ih a tIs tJHi!: way the

ru re

PROFESSOR PORSANEO; Oh, I kn , but ¡

iced that it d It t'1ith thi ot riiev .r

questions before~

MR.. REASONER; yit a minl.ite~

it 10 S 11k. to me t rule refers ~- if I'm

r i 9 h t p 1 ac e , its s fi ~ F a i ll.u:. t ø'l ing t

J

512-474-5427 SUPREME COURT REPORTERS CfIAVELA BATES
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S
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subni.i t other var ious

222

esor dif tent

s of t same SU 'r ll I t S~H1Un$ me w£In

you d d initions rue t ions you ~ ve

really eompliea

umen t..

it rais a 9 tOu for

PROF ESSOR ED : This is - I d n t

en El is. This is w tis now 1e279..

f it b

iviR REASONE

se where 11Im r

11 e could

s ~id t other va 10us p

ing 1 t S S 0
€lS or d feren t

an 8. of tbe s.me issue'r It do..n't s anything

12 about def itions '"
13

14

15 right one
16 MR..

MR. MCMAINSI Ii that in Rule 2791

HR. REASONER; Ye., if I m i i t

HS Ok. 11 B \'1 t I'"

ink b was in there17 thought.. i didnflt
18 t 's w I was
19

20

i'iR. SOHERI aeCaUI8 11m not r. ly

sure I know what a s . or a p of an

21 instruction is..
22

23

CHI JUST E POPEi Well we,s

Judg e ex er 11 S effort; r uce the number of

24 issues
25 MoB... REASONER: 11, issues I can

512-474-5427 sup E COURT REPORTERS CHAVELA BATES



223

1

.2

3

4

5

6

'1

8

9

10

11

12

13

14

15

16

17

IB

19

20

21

.2 2

23

24

I don l t ti itIu erst s e,
at least I uers t bis ry f it~

fROF BOR = I at correct..
I tbougbt t t -- i In simply to re pe tb t

provision out of i ~. not t re DOW
80 it certa 1, do.sft t to be d..

PROFESSOR OORSANE ltl t wo a

would Come OU What ¡yO s d is ar?

PROFESSOR ED Ri ~V.riou. p . 8 or

shade. t same quest

. u b m i t t ed , U you j u . t - -

MR.. REASONER: I re.l

8 1 not be

wander if it

wouldn W t be more -- at est cleaiier
inte11ec ly, just to e . w e th out..

Are you really worr! p 1 ar go! to

submit shades and phases brD form qu stioD
MR. SPA&,S (SAN ANGELO): Or 9 . four

di eient s true t: ions..

PROFESSOR EDGAR: All I :m is

Harry, is that cone tually I have

problem in i.mov! it I ~m just w er

argument couid be made its deletion that

various p 8$ or different sh es of tbe sani.
question can be submitt ø

,

y no

iian

25 l'4R.. REASONER 11 ,you know --

512-474-5427 SUP REME COURT REPORTERS CHAVJELA BATES
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224

Y isp ESSOR R s

:2 go .ak e tbat aEg ument ~

l~ui.. SONE at s to me a lot

out a

J

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

me we ~ r tless -- it seems

p'let narrow r e of pr .. at
seems to me a t less tr 1 judge
would be silly enough do that than to th!

t t you would 9 et up on app pe 1e WOD
be arguing well 10 , you kn bro form
question one is a s e p se of quest

three.. You know, i seems to me it WOD be
bet r just to 81 imina whole thing ~

C RKAN SOULES: at d Des sOmewhat

make sense because broad form

PROFESSOR EDGAR: Cone ¡li" youlre

r 19b t..

C i IDH\N SOULES :BrD form issues

are more 1 ely h e minor over1 s

R.. REASONER ¡ t seems to me

might well
PROF SOR

of thing I'm trying

Right

elm.biata '"

i't l IS that

l(

C 1 SOULES ~ Bar ry is it r

moti delete t,h$.t sen e?

MR REASONER: Yea I wou just

512""474-5427 CHAVSUP REME COURT REPORTERS BATES
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1

:2

3

4

delete t whole ing ..
C HAl RMAN SOULES; r a see toIs

deIst RU s 11 \'ue r e you

MR.. INS: See
CHAI N SOULES: it

..

5 You s

6

1

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Those in favor shew sfurther d isi:us$ i

PROFESSOR ED Ih 111' I m worr

now, because by ding that when it didn1t bel

ie -- let IS all r tbis verye arefully to

make sure re isnlt so.etb! ell8 t t dO.SD

belong re..
CHAiro~AN SOULES: Oppos ? Nine to

one..

-- wh

MR.. MCMAINS; Wait a minu

out instructions?

CaAI~1AN SOULES: With de tion of

\~ is

. deletion ofthat sentence e wo

ß the first 1 e ., xplan.atorytt icontroll!
t las t 1 iru~ of p e 149 the t'.ord

" expianatory" in t see 1 in. pag e 150 ~.-
1/ II

Bill you one mor

24

PROFESSOR DORSANEOI ¥es. .e wo .

up fa at the binning -- I h e ¡1m go 0
get this out of m¥ mouth straight_ But in t

25 first sentence it says, " Court shall submit ~

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



226

1

2

3

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

§$ a par

:U':ïS on

re t
not by

d 0\9111et cet ra, th n go

5 1 not be entitl
of ques t: ion on

an affirmative au

t pa 's be f w

rais only a gener 1 den!s .a me

an affirmative wr D ple ing by that par .-

Correct me 1f I'm wroDg, B 1 SD t that

put in the'le in 0 er to require S ody 0 pl.
entiai r uttal?

M R Me INS N 0 ~

PROF ESSOR OORSANEOi: I in

w r p 1 ac:
CfIAIR)iAN SOULES Itls just

aff irmat ive d enses.
PROFESSOR EPGAR: If you don i t plead

it, you can ~ t get ev enc on it. you i.¡aive

it. Iou waive your right to get a submis. on
it.

MR. Me INSI You hay. never 9 ten an

issue under 279 without an aff ive defense.

Ve, it's bYau i r. Dot suppos

fr the binning

PROF ESSOR DORSA 0

to re

I t has -~ I'm not
t re for Butgoing to us about what it~s

I w at whether we should spe

submiss I'ro troubled by
about f irmat ive

e word

512-474~'5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

:2

3

4

.5

6

1

a

9

10

11

12

13

14

15

16

11

18

19

20

21

22

23

24

25

~~affirmative §l :i m also t,;r by t
~ estion,,*¡

R" MC INS: ok

PROFESSOR OORSANEO Imeiiui, if is

rule s s at if you don -t pl it can t

e somethi in e charge out it
INS: 279 deals wi h -- 279

hlstor ally, I think in it's CU'lrent word, it

deals with issues"

PROF SO It 00 i 13 u t. is par t 0 f
i t d e a 1 s w 1 t b - - imp 0 S e. a p 1 e r i r. .

s ays c an § t e -- i t l S I l m sure it has

0 d 0 'W i th mat,t.er s at would at rw s' be ra

by a general denlal.
R.. l4Ci-1AINS No"

CRAI R~jlAN SOULES;; e sea r e Ru 1 e 9 4

defenses and ot r firmative defen s
PROFESSOR OORSAl\iEO: I t nk you*re

tl ArtyI tb you r. wroDg bis tor 1y"

shall n be entltl to an affirm

of qu s ion on t par s behalf

same is rats only by a genet' den 1" Ok "
at qu stions are 'lais only by a g8ner

deni ? Thi out that. Inf rent! rebuttal

e subm1ss ion

re

defenses are raised by a general del'l , t

512~'474-5427 SUPREME COURT. REPORTERS CHAVELA BATES
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1

:2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

are..

l1R.. Me INS: c t that you cOUld

also -- if . par s contribut y n 1 e,
you are not r it to ple C oDtr ib in 0 ex to

submit evidence on it.. If p s I'm not

contxibu xy negligent, youtre 8Dtltl to raise

contributory n 11gence but you enit entitl to

an issue on it..
CHAIRMAN SOULES: If you h enit pled"

PROFESSOR DORSANEO~ But l..ve the

affirmative defenses out of it.. Th 's not the

part ! ~ m talk ing abou t .. What th is seems to have

been put in here for is to requ ire someb ody to

pIe an 1nfereriti rebuttal mat r, if you like,
in order get i .rent!.l rebuttal info Ion

in tbe cbarge in the place w th formation
us to go.. Issues..

CHI EF JUS C E POP E:¡ Ye s Bu t, 13 i 11 ..

that was back infer tial rebuttal issues
were affirmative defens .. Tb are no more~

~ SPARXS (SAN ANGELO): There are no

issues for s truc t ions"

calEF JUSTICE POPE; They ¡ r8 fur ious"

MR", MCMAINS: JU¿Ig8, I think, however,

his point is that, at least according to t most

512-414-5427 SUPREME COURT REPORTERS CHAVELA BATES



1

2

:3

-4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

recent rules øf 1986, we ain~t

279.

229

Ruleer

PROFESSOR DORSANEO: It's p~rt of t

I lm try 1.g to s in my awkward w ,
Judge, at t t 1 uag8 is also part of tbe s

old problem t t's ti up with e. arately and

distinctl and inferential rebutt defense.

tbat D..ds -w that n. . to have sometbing done to

it. Now, I would think that it would make 8 s.

to preserve is concept tbat you l r. not entitl
to bave something -- something in the c rge

that - ;I not pled.
Bu t tb l s s aid inC HAl Rl"1AN SOULES

tbe f irøt .entence.
PROFESSOR :OORSANEO.: So, let's take

out this last part

C HAl RMAN SOULES:

i written ple togs

p ab ly don l t need t h $I
MR. SPARKS (SAN ANGELO) ! 'v. 90t .

ong tbat too, wber. it. s,

¥ou'v. got to raise
evidence and we

questi(Ul
n a.ff irm lve submission of any questions." What

about instructions, you know ~~

MR* MCMAINS: Thatts what hets talking

cab ou t !I

512 - 47 5 427 SUP RENE COURT REPORTERS CijAVELA BATES
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23°1
RK $( SAN ,~R"" SOle

2 pr i Ie ace entcause, unavo you

3 jus tg 0 d O~i1! "
4 PROFESSOR DORSANEOi: tlyat s

5 at ¡SiU talk OliU"l W ,.ou t Sam, in

6 NS: Be ~ s s it has to b7 pI"
8 SPARK S (SAN ANGELO) Bu t you

$) see, you re deali with a clas oon1 I fm

10 de lng with realt 1ft b. Y d on l t P 1. it t'

11 then \'le get "

12 MR LOW. But if Bus t iss

13 if it's r by t pie i s tcor r ec t.

14 other party rais it in their pleadings you

15 donlt raise it Ire not '11 1 toIS S

16 a sub11:Lssion t w 0 u 1 d b era ed for t h r

1 7 P 1 e ad i ng s "

16 PROF ES SOR D ORS.ãNEO i s correct but

19 ath. is. 1119 isI d l t th Ipful h

20 po t I'm tryi to make..

21 LOW 11 wh t I i m s i., G

tb i .i is c or reC t Ein tbEin if y'ou t.i. ¡t 1122

23 that out t this \vou1d be s th! that t: Y

24 be entitl a submission on contrib..wou

25 at i ra by your own ple !ngs not just the

S1 47 5427 SUP REME COURT REPORTERS CHAVELA BATES
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1 e ais by you l in ple ings,.lead ing s as

2

:3

: i don l t u e is tPROFESSOR

your problem Bill I ie Iy doiiiit"

4 MR", REASONER; I 1m gi you. sa at.

5 1 ..

6 N parPROF ESSOR ED It s s~..

7 all not be e:nt.i affirmat.ive submissto

8 at par lS b f "," wequest.ion onof

9 II 8 talk iog tben. at 1.as t in tkn t
10

11

at you're now discussing it as(: Oil t
firmative aefense beeaus.an !nf.rent!

12 as .a questionrebuttal is not submitt

13 PROFESSOR DORSANEO But it us

14 be _000

15 PROF E OR EDGAR; ii re talk ing
t:.

16 at thi.g rule \'\e.~ l:et ay" i.etlls
17 about affirmative d ses U ElI' thtalk ing on

18 rule, righ af f i rmat Iv. d .fens

19 estion on that partylls behalf w re t same is

20 den ial not byrais Y by . gen r

21 irig by tha par Th tati.v writf pl

22 an affirmativemeans if e par does not, pI

23 defense he doesn§t get an sue en it or a

24 t's 1 it means '"quest! an it..
25 at's r ht..b/IR LOW:

51 474-5427 COP REl? ORTERS CHAVELl:i BAl.'ESSUP



1

:2

3

4

5

6

7

8

9

10

11

MR.. S (
PROF ESSOR DORISANEO;

232

0) $ gar?

en we n

t Ei OU t re t Ii is rais Y by a
general den 1..'"

.. ISP S (5 0) C an we

ext tbat one more point

PROFESSOR EDGARii

l~R" SP ARft S (SAN

11,1 t's just--
0); Iti11 t king

OlJ t t same th 'I Jou IV. go . g tb com..

with sale approx . cau.ein wants to def

but never ple sit.. aels not going 0 get an

1 2 1 n s t rue t ion 0 nit un 1. s s h. pl. ad Bit I m
13 ext 1n9 the wo ~ stion~ to iDe e

14 questions, instructions. you underst ?
15 PROF ESSOR EDGAR: Oh, I k n ex tly
16

17

18

19

20

21

22

23

24

25

what you want but that IS not what -- Bill is

talking about s(H'nething .ls.right now

we'le trying deal with first"

CHIEF JUSTICE POPE: it fA miiiu

PROFESSOR DORSANEO; I m

talk ou t that rig ht DOW.

CRA! SOULES Justice Popa~
Just e Pope has the floor ~

CHIEF JUSTICE POPE:

we

"

to

y ve a

oefe arit w does Dot ple unavo 1e

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

:2

3

4

5

6

1

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

itl to an structi~ s nace en t..

tlhen gets to t
PROFESSOR

s true t ions..

Ri Tbe EU . do.'t pro
S$ to N 9$ ..

N R ., I NB . t ~ S D G t t rue.
CHI JUSTICE P 1 ø I ~m t

I think this rule s tryin9 to s ..out w

.. íYIC INS: il e s ., I t h t t.'s

wb its pu lOse was it 181 bee aus it was

PROFESSOR EDGAR; That '$ u er Rule

279

24

25

R. Me INSI -- not sO.8tbi
have an instructiiOn on.,

you

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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:2

3

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

234

v ry

on

PROF ESSOR EO You see

cur r t Ru i e 27 9 s s ,

o be au or by pl ing s

fì.rst part
issues hav

daesnæt s
It

structians have to b au or by

1913p 1 e ad i

t t
that

erefore i ve argu IS

rules at re
s '" ,

rEi is no ing t
instruction be au

es

by pl ir

\'n h Sam

at get s b ac k t a que s t ion w i

that San ele Sam ø S concern

about. 8 S we oug to e it clear that an
inferential r uttal must also be pIe to
support an instruction.

iV1R.. SPARl,S (SAN ANGELO) i I never sa

t ha t ~

PROFESSOR ED

IvUL, SPARKS (SAN

I t
ELO) ;

ht t 8 --
I m saying

if tak e a work er ~ scamp c e, have gat
s cause before get an instructionpIe

on sole cause..
PROF ESSOR GAR: 11, iøm not sure

21

22

23

24

25

-- I~m not sur that's right, S

sure that's r ht.

MR. Me 1 N S i T ¡ e a i e c 0 U r t e t

s that but ere are couite t 6 otherwise.

PROFESSOR GAR3 Yes, Ilm not su e --

'I I'm not

512-414-5,427 SUPREME COURT REPORTERS CHAVEliA BATES
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1

2

:;

4

5

6

1

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

" Sf ARKS ( ELO)i a r not

t out ne911gence. I'm t

worker 8 C cas.. Tbe aD

i ou t a

., it ki of

ou t inips y knoi~ \'l
f ac t i f t h 1 e

t you r c

sole c

.
., i get to fil. a

spec lal exception tell me w

ta 1ng cut

PROF BOR EDGAR:

8 ec 8 . you

1 11m say ing is

you want the par to be requi'l P

inferen .1 r uttal mat r ex to 9 an
instruction on it. Tbatas what you w t. Tbe

rul s do not prov . for at you Ire

suggesting that th B ld $ But at.s really a

different -- somewbat of a diffezent issue.

11¥ exe t ¡ think1"IR" ~1C1"lAI NS i

t hat B 1 i 1 ~ s C 0 mm. n t - -

PROF ESSOR DORSA-NEO: I tIs t

'8 thing"

same

issue
MR MCMAINS: -- is r ht. Wh t hels

slog s hat you us not to get rential
r utta1 defenses if you h n~t pl t

PROF ESSOR EDGAR: Tha t ~ s r 19 b t bu t

t,hat is no long true '"

.. j)iC I : the reas you

d nit get. em was b ause of this rule ich

512-47 5427 CHAVELA BATESSUPREME COURT REPORTERS
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1

2

3

4

5

45

7

8

9

10

s s don~t get them wi

p i 1ng '"

t a wr itten

P ROi' BOR.o ORBANEO tha.t 1 u

it wa. pu t tb.KG for bat
solv this p lem th Sam t ki

ose 1:,0

out",

¡~lR.. MCMA¡ NS ~ It do.sn~t ill e
se it doesn't referselise ot r w b ec

if allY to . general denial ~

MR. LOW: Bu t i is in t rb'lO

Rus " I think it was realthan the t, i th ink

intended br er t :eais the pOintthat '"

12

13

14

15

16

1'7

but i think what his question is, we've re y

aken care of and unless we want go to th s

that Sam is talk ing out. tben the rule B s as

proper
:au t ¡lm not au r.MR. MC INS at ..-

I an right now we do bave a coafl t in cases

in t Cou rta Appeal as to whet r or no

inferential i.butt aef ses must be

18

19

20

21

22

23

24

25

ort a submission~0: ar to s re are cases

W 5 on different ferent îal rabu t 1go bo

defenses such as s e cause, acts of G $'

ace en g sudd en e enc ieaunavo ab

instructiollm And \1 he t r you get that lnsttuc ion

w that you pI it 0din some cour s

512-474-5427 SUPREME COURT REPORTERS ELA Bl-\TES
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1 ot r cour 11 it d snijt ¡ m notn ,
2 eii e th we shouidn~t deal with t t sine we

3 s ideal wi v h a swift pen~it fa

4 c rU1AN SOULES Let me .S$ re$l

5 p ESSOR EDGAR: W r ally just can t

6 insert he wo s ~ ferential 'lebuttalØ h re
7 b ause sometimes t re ar structions of an

8 infer.n tial tebu ttal ne re vb 1c h m1g ht wan to be

9 plaintiff '"submi t tad by t

10 11, do..n i t tbis 1y'" WELLS:

11 only to submiss est1ons? It do n t talk
12 out instruct s ~

13 PROF ES SO R ED R; 11, 1 s t'ie would

14 have to simply inc lud e an firmative subm sion
15 wee cu ld s ," (, rof questi
16 inferential r ut 1 on that par .s beh f ","
17 CHAIRMAN SOULES. Wbat about thiø

i 8 ¡'lR SPARKS (SAN ANGELO) Could you

19 a s of "questionsl'?mat.t.erlis

20 l'4R.. !die N S i Io f 8C t, we us.

21 nferential r u mat rs in tbe earlier
22 rules
23 c ID'1AN SOULES; case 1a\\I s s

24 rai by plead i09 s in 0t has to b er t,o get, I

j

w

25 instrue t.ion$ and issues. What out _.. .and I

512-47 5427 SUPREME COURT REPORTERS Cf1AVELA BATES
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1

2

3

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

realize at sQmet w t plaintiff;s
ple logs entitle him I\ issues b aus. Qt r
1 a w t t 1 e s a j u r y t e ac h a v t , he

de antms entitl to an struc , or a
d because it mat s est atms
be submitt by th plaintiff clear ~ It do

or the

So t d f ant may not have pl

in 8 t rue t ion ins 0 m. c. S . 8 On t h . 0 t

to get

r h ,
may e to ple to get an n8truction

h. r c. s e s . p 1 81 n t iff s pI. ad i s
raise everythi th s ne by W of pl.

ord r for the def ant to get. certa ki
ins true tions

Now, that me prob ly a ve confus

sta nt but in trying explain it, 1f we put

bere " e Cou r t shall submit test ion8

ing8

s of

ins uc t

a'le railS

. in rm tOY by RUle 277 that

by t writ en ple logs to
and just t e out tbat ..ntence downeve, ~m

i ine t
are r.a s

get~ You may may not have
them~ You or may Dot~

wha ver ques ons

by th ple ing 6 î.n

ins tiuc t :i.OD$

e evidence you

pl to get

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

PROF BOa DORSANEO~ Sup~rb;

excellent; that does it~ And t e out is

at 'l er ,. .~1 s shall cb . tbe bu eD

of proof from t it would e be.. e.
general deni .."

CHAI RMAN SOUL i

P :ROF ESSOR EDGAR~

tba t w

at are you

1

suggesting now?

CHAI R.MAN SOULES i Ok at I m

s 9 es f; is th is , I 1 1 9 0 throug h the w 1.
tb d OWll ab ou t w re \\le are ~

¡l The COY rt
as t ions ins true t ionsshall submit th

!\ilR.. liìlC.l!AINS You ne pu

d finitions t re

CBAI

definitions, do tb

piead j.ng 81

tOO..

SOUL

really k

o t
to 8V16

17

18

19

20

21

22

23

24

.no or

1"lA INS i I 11 9 i!VIR.. you an

ser ec se.. ItWs in1e what is so

definition approximate caus .. 1s tbat an

instruction or aef it!

C i 1\ SOULES I don't ink you

have to raise definitions by ev enC$ or

pl 1ogs. That's why I omitted t t in my

thi ing ~ DO you?25

512- 474..5427 SUP REME COURT REPORTERS CUAVELA B s



240

1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

R MC INS ! can p'l uee to you the
cases in sole eau... Comp ca.. are 1 V.

clear Sole Caus has got to

CBAI SOULES: Ok C ou t t
pl .

ii
'"

shall submit t question., instructions

aef it SlW

PROFESSOR DORSANBOI Whenever we ø

~d.fin tions-l " structions,l~ tie VEl to at
it toget r as one thi b BUS. it is one th

ins uc ons clef i.nit:.ions..

CfIAIRliAN SOULES. lJ e Coui~t sh 1

submit the questions instruct! d f ions

in t form provid by Rule 217 wh h at. rais

by . wr it ten plead ing s in the ev anc... H

~(R... REASONER: 1111 wait a minu ..
NOw, does 277 prov . the forms for. "instructions

and def itions"?
PROFESSOR DORSANEOii P r.. Prop r

form..

20 C SOULES i: I don t know

21 w t t. we ne this tr. ass try
22 sta ry petition and that SOE I
23 havenlt done of those It s ms to me 1
24 we wo s right tbeE at the word -.v .nce"
25 strike

512-474-5427 SUPREME COURT REPORTERS CltAVELA BATES



1

:2

3

4

5

6

7

8
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241

C a i EF JUS T ¡ C E POP E t 11 \I ~ ita

m .. at are you 901 do ou t,

¥ou re not go t e those out I

PROF ESSOR It: 'I

JUST E POPE; Becau$CHI respass

try ti
issue is, do y

gu 11 "

ry form theit pure Sit

the deff i an t 9 u i i 01: not

10

11

M R Me MA INS i Yes, but ~ ~

C IRlVIAN SOULES: But lsnit tba

MIt" MCMAINS: Bu f Judge isn t that

12

13

14

15

16

17

1 B

at s de:term byde rm because

wr it n plead iog suer rules?
C I IDlAN SOULES i subm i ts the

8. t 10 D r a by t b WE it t e D p 18 ad i s

evidence" The question gull or not guil

MR.. INS; That is gover by the

19

rules wb h tell you w t . ple

wh t ve iet form is..
s giv you

20

21

22

23

24

25

CHAI N SOULES: I guess that s a

brD question 1f you i ally wan to know..

CHI EF JUSTICE POl? E I know bu it:
iI not be entitl

stion
to an at f ma tive

that pa'l lS be 1f
9 ces on

submiss i of

ere t same is rats only by . general aeaiain
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1 not. by an fir ive

2 Now that's what.C HAimiAN SOUL

3 ''le re try i 9 t. \'Hak out

4 it~~ don't we s~lR., l\IC

5 tt.er on that par's b f unl... it is rai

6 "1an f irmative plead
1 CHAI SOULES :i t if it cH:u¡¡snit;

8 have to be ra ed by t reason I went up to

9 k ifirst line 'W that I \'1a8 on that onet
10 e I 'm en t i to submi t scmllas you were., M

11 Vèn*t pled part.icularlymat rs t.hat I enever

12 au t b r farm issue. with explanatoyou talk
13 structions or wit.h struc t ions"

14 MR.. REASONER: You know Rus I ¡ fii

15 youlre go u exme noticereally af'l a
16 pl. ing s jf you hay to s t t your pl. s

17 have to be so d ail that ou could show w r

18 you ask for a part ular inst.ruct! .,
19 at i B h I$:r afMlh LOW: of t

20 t ha t. s , well1 are goingthat p go

21 hasn ~ t really pI he an ts t:ha t

22 inst.ruction .at. bo I kncHfi thr s me.. sou s I
23 It i of t.i::ite but --
24 " REASONER: ,! i you've got

25 it r i9 h t "

512-474-5427 SUP REME C OU RT REP ORTERS C ijAVELg.\ BATES
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6
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9

10

11
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13

14

15
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20
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e pIe i s generally have

of t issues at will be

stiuctloDS . f

t
MRe LOW:

est
th t

90ne

rats
t n lng in witb t iseu 8, general

CHAIR1UUl SOULESi e pi leni is,

t now we're 8ubmittith h, sues

instructions you Ire not 8V if we flow
~- if I follow thr h with your line thi i

I could just Dot pl. someth s well I
d on ~ t have to iit · s an ins true t n i 8 not

i8SU.~ I w it in an instruction It s .
firma ive ddefense it's an \\ but I d n't

ve to ple it 1n axde to get an issue on it.
R ~ LOW i I m not 8

wouldn't follow tr 1t10881 certa
that you

th! s that

tr it10nally were an issue now e

instruction, I realize. And you bave to pl
I · m not try lng to c h e tha t I m m. l:~lm

. 1n9 that I don t want s

other w swell b
Y to e)tp t

ore caog ê t an

s uc ion that sue h sue b th you ve to
pl. I w t t t struction is what I m

B in9 I can i t think of 1 of the diffe'l8Dt
instructions that would be 91ven m d if en

25 89 ain to th i8. of cases" of tort

512-474-5427 sup REME COURT REPORTERS CHAVELA BATES
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3
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5

6

7

a

9

10

of i
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t i:e

t that

tn Iigence, I c an t
11m sure alre y at

c an be a

r es of cases t

C I SOULES: Chi f Just P e

was out po tout øometbin9 I k.

were talk lag abou t t'l..pass to try title.

CHIEF JUSTICE POPE: 90 ti pass

me.

CHAIRMAN SOULES:: No, I donit \..ant.

t 10 ,. I wan t t.o '3. t you r t on thise

12

13

14

15

16

17

MR. REASONERI Well while Cbi f

Justice Pope i8 10 iog you k ow it ...ms to me

vb you've really get re if you . tbe first

sen nee say"t Court sbaii submit ß as you
have it, "the questions

def itions in the form w

irui true tions

h are raised by the

'!ir it pleadings in evidenceeu

18 It seems to that t 8S car of t general

still n s ~a par
to afft tiv. s i8ai f

19

20

21

22

23

24

25

em but t yr

sball not be .ntit

is b balf wbere tbe sameon t t par

by an aff
",.l But, th

ques t

:not rais

by that par

jus t i f i ed t

.t 'li

ma t i ve "W r it ple :Lng

hasonce a par

submiss ion of a question .n .

inst.iuctlons and a.fin ions follow..

512-474-5427 SUP REME COO RT REP ORTERS CHAVELA BAi:IES



1 You Ð"e gat to jU$tify the question

Court cd. what instruct! s

245t t
d f ition.

i of

2

:3

4

5

is

7

8

9

10

11

12

13

14

15

16

17

18

19

20

to 90 wi bis justr

subm.il:Hslon the question.

C SOOL II es
PROFESSOR OORSANEOi Tn is s

C I SOULES t Do.an l t that .

s se 1/ Rusty?

PROFESSOR OORSANEOi I like your

s gestion

CHAI m1AN SOULES

coming back. \tilth

11 but Harry

MR.,. ONER But you Ir 90i
SOULES. -- if you r. gol

you ve got to .

C I
to have a que. t ion

firmative de ..

MR.. REASONER: I mean, don't want you

to want to point out -- I mean, you want to put

s ad y on n 1c.

~lR.. i~ic NS: Your aft "mative

21 nOto1 b i llC r the." ndef es cou

22

23

24

25

Supreme Courtfs author1 the fala arrest

case. where yoglve got. justification.

CHAIRMAN SOULES: That's right.

PROFESSOR EDGAR: Unless justification

512-474-5427 E C OU R'l' REI' ORTERS CHAVELA BATESSUP
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1 is an infer.at 1 r uttal.
2 11, I1YIR. t are a".

3 aff irmative dens.. a couof def.n,ses1

4; submi t by ins true t ion

5 MR. LOWi W t wort B me

6 I I 9 u.17 an tE;H1~ th thIY1R '""

1 can t be 8r DUX rules now.

8 CHAI SOULES d 0 u b t ab 0 u t, i t

9 at*s the whole point." filCMAINSi

.1 0 SOUliES i doubt (Jut it'lI

11 C h ! e f Jus t e Pop."
12 calEF JUSTICE POP . reason th I

13 that .xc td.onthink we n to ke out

14 trespass to try tit1 y petitstatu
15 others iSe weive all otten howproce Ings

16 try a itle cas but tto try a tresp... are

17 d iff u 1 t '" And t a trespass tryan awe r

18 title ca.e is not guil "
19 at ts the pla tiff -"" you d ~ t

20 you could sit back t re just waitve to
21 for him to put in his Chain tit finally
22 a documentcomes down to put S $, I
23 object to tbat Your r bacaus. the de is
24 f 0 ed 0 r t rei s no. con n eo t be Jo

25 Doe and his suocessor in in r st~

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



1

.2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

is
19

.2 0

21

22

23

24

25

2

t that~s t w y try t'le aß2~ Yo~

have this chain of tit1 the pla tiff at rta

putting his dQcumen fin iy you
t th tbat th. daf ant br. . that c in

titl.~ You don~t ve to ple t t~ i

everytbi else you tve got pl ~ t w you
pl not gu 11 at pu in issue every a f DS

.xc t limit ions that a def t wan S 0
assert and don't . pI it, it is
hidi So i I th

Th · r. s tory

we Ive got to preserve

should be in t re as

ose"

exc t ions
PROFESSOR DORSANEO $ Chat

CHAIRMAN SOOLES: Yes sir Bill"

paOFESSOR DORSANBOI S back

aw from this page looki at it trying

o figure au t what why we l re prese'lV 1Dg

particuiar part of this have to.
the wo .controll · t so it says "The C rt
so 1 submi questions in t form prov by
Ru 1e 27 7 . · i alE y k D t bat its .

"vb h then. -- some ne. information, .whicb are

r .is by the wr i tten pl.ad B the ev s-
-- so and 1 t rest of this is JUBt kind of

ex tra s ff

512-47 5427 SUP HEME COURT REPORTERS CHAVELA BATES



1

2

248

bt re tbe first
that is t t. tbe

1.0 c 11 e \17 i
be reis by

So the one littie th

part this p h --
:3 a are submit.questi s

4

5

6

7

8

:9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t la. rule are me t

written p

fashion.
ing s the ev

Until we get down

s

re to t ,

"Failure to submit a question,.

t 'l. i8 no new thoug bt tbat i f

tb s

of

par ,
va. .

1 .g re. wi tb what Judg e Pope .a

an exception -- st. as an

buts t "

it's sta

exc tion '"
What I tm trying to B is, i w er why w

is stuff here at theven n s of

binning" I mean, wou n ~ t sometbing be

j 8e t 18 i fit w. s not f. is by the 8 v .

! nth e ob j ee t ion p a I' \'Ù au ian * tit b e

objectionable if i was not rals by tbe

plead in9 s at 1..s t if there was a var iance
under RUle 274 0 r -- at is going on

b inn ing of is par r h t t s offa t
'le value that d oeBD' t cause UB mote trouble

t it will be war

PROFESSOR EDGAR: B 1, 0 r to

t t,! can assure you that if we.1 at,
we're going to cause nine t s as much PI' lems

51 474-5427 SUPREME COURT REPORTERS eRAVELA BATES
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as if we leave it

th

plead 1119 s

SOUlew re..

saió

..

In Ru i e 4 i d l t

tate by tbe wr it

It's 90t . it

C I SOULES ~ is is wher its

PROF ESSOll ED You leave is ou t

and you*re go to have more C u810n by not

only the bench but. 0 tbe bar..
PROFESSOR DORSANEO: But t ly --

but then to com. back to it, t

at. iS

to be rais
re is be mat rs

only real tbaug bt

tbe ch a'l. m.ant
s inbY t P

PROF ESSOR EDGA

e .v erne. ..

That, $ S r ht ..

That's r bt. Tbat*s a central tbougbt.

PROFESSOR DORSANEO.~ And what it us

o IS ay is t

to issues

plil ing IS

s in t c rg were lloc

by e written
t . were c anent:

are to b r
t evidEince

elements of grounds for recovery or def.ns plus

inferential r utt in e type time this was

\in: it teii

can't thi

512..474,,.5427

MR" LOW; at about bE: a case - i

of some _... bu t ere might be some

J
SUPREME COURT REPORTERS CHAVELA BATES



250

1 k i of sta tory cas that s s you're entitl
i rt u1ar tuction. i don't know. Xeuto a

:3 kno\ý

4. CHIEF JUSTICE POPEi ract " e

5 sta tes--
6 . LOWI -- witbout even p18

7 Ilm get to is 11m just afrait", And w h w n

8 i~. taH~ ab au t structions there ax ins uct! s

9 in left fie rig f. ld that iou t the

10 dOn l t know about and we 
i re going to get .

11 position w re the courts ate going to 6 well..

12 you did n l t P 1 t where you migbt b en itl

13 tow i t h t P Ie ad in 9 " lr not try! c .
14 a sUgg.stiOl~le law" :i think Rus r i ier

15 MR.. l'iC!l1AI I \1QU be content~"

16 probiemterms of. solving t I t rule
17 was in tend s ve, as Bi.l1 out"

18 historical r if we just t f ren i.e!t
19 ;f r en t i. t uttaltt matters orr

20 by tt ions b to be suppo1' 'iH:its

21 pl. hag s ev ence ,.
22 E POPE: QuestiCHI JUS ,.

.23 C IRMAN SOULES: Chief Just e Pope

24 CHIEF JUSTICE POPE:: I wish \l1e cou

25 bu 1'y tha hras. onc. and forever,. It s a

512 474-5427 E COURT REPORTERS CHAVELA BATESSUP
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:2

3

4

5

6

7

8
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10

11.

12

13

14

lS

16

17

18

19

20

21

22

23

24

25
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decent death~ Let's once we writ in

rule that it9s go d ni why', it~s go

right back as an sue

our

9

JONES i "

R ~ LOW II But J 9 a tEl a e

inferential r uttal structiQDS" We can't

ignore it. If we w t to write it out, we can do

it
"REASONER: L t me s I i

Judge Pop is right ¡ mean n say
inferential rebuttal quest s shall n be
submi tt in the C harg e I th i th. l s te ably

clear in k fnd of case" The problem is once

you get beyond cases that are fairly patterD . I

don ~ tknow wbat inferantial r uttal issue. r in

B urity liti9ation or antitrust litigation" And

you know i we don l t have a problem as long as we

leave it to questions but once you start t k!

out ferent!al rebutt 1 instructions --
R.. l\íCMAI NS:

ve al ready pas s 1
we dealt with infer.nt

sbould it not be Bubmitt

Ii1R.. REASON

can b solv
277 now But l,t. s tI'l'l

1 r uttal question w

..

Gstion. Justi Ju s t

questions ..

2...474-5427 caAVELA BATESSUP REME C OU RT REP ORTERS



1

2

3

4

5

6

7

a

5)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ab ou tit

ic u t t ma t

Charge..

that is '"

term li fer

MR.. .llCMAI NS

252

$ t
teienti

tbe

I underst

la.st me et
rsabali. not

'l or not
smi tt

~lR.. REASONE I j iuii t d on i01 w t

iviR :B RANSON What if we just t

~ s 1 be stricken

From t jurispr e..

Telk out w re a.ll that

tiel r utt

i,ULii MC.ilAXNS ~

JONES

came from, it cam. from special issues..
calEF JUSTICE POPE: I und rst

that ..

MR.. REASONER: I u etst

t personal jury

klin.. I don't think it's ever been

t
it. means someth

p r. ae t . II F r

really def in comm.rc i litigation..
MR.. JONES: Commercial 11 19atioD b

roo . sense to ever embrace such a bi

MR REASONER~ I u . at

..

ttuit.. aut

this rule it s sat least as I te os

apply to commercial lit etlan as

injury liti9ation~

CHAI RMAN SOULES: Daesn t Iiar ry rally

-- ba8D $ t Bar ry really pu t b flog er on t pulse

2-47 5427

1 as rson
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7
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9

10

11

12

13

14

15

16
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18

19
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24
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in the fi sttbis thing? I mean if we .

part tbat the quest struat
definit 8 ra by ple i
ev .nce ougbt to b Bubmltt

d n here we say that no par

question Bubmltt that~B rais
denial ..

s

s

then we 9 et

can ve a
only by . 9 eneral

MR~ R!ASONER~ Ot you can just 8 not

raised by an firmative written ple i *

C I SOULES; Or not ra by an

affirmative written ple log $ is Bort of

Baying the same thing ice, rais only by .

general denial and ¡iot raised by an fii:mat~ive
pIe in9 ~ And leave t e B ial references
to the spec la1 proc i B as Judg P .
po t outi.

You get issues th.ose ou t of t;, common 1 aw

t t - .. and th baven ~ t c b an.g the fae t that
t ~ re '3oing to let lay b !nd a log I

do, t c an do S (; "guess until t

just start out,

c1 itions tale

t;, anyw

"questions, 1 strue s

e pl,. ings t
then ma ta 818 · spec lal

s par can~t have a

unless it's affirmati y pI

by

evidence ii

P OC. ing s II II

qi\es tion suomi t

t

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 en failure to a mit compla tB on ø

2 at cov r tbe w 18D t um of

3 what e' lef t f 0 r th 1 s ru i e 'to to?..

!~lR LV1C NS ~ vie1l i ß t 11 1 d en t~4

5 deal i.¡i ir t to pl. o"not p1er

6 int.renti r ebu t t defensive mat r~
1 c RMAN SOULES 11 if it~s got

8 that's d.alt with
.

be 1 first sent e

9 because the Court sh 1 submit inst'luct ons t

10 a1:e r is by pIe s of t.he ev snc . I t
in t.he t i rs t. s en tenc e I me , in my11 says t.h

12 pi' os.i
13 .MR.. L'JC NS; If you're ke lag in a
14 t bin g t hat S 8 you l i. DOt. en tit to a

15 . i
16 eRAI SOULES: You a'l8 not ent1tl

17 to . question that's not aft!! i \Tely pI

18 .lU~" REASONER: t:'s i~ ht",

19 But i dcuiitINSlilR ,¡ r . i

20 it. just l.aves it en t airth

21 jus tIe it is now.
22 PROF SOR do you ne thilt
23 ll 1if you lve Cou r t sGS i re y sa ,

24 6U it. questions t tare rais by t wr it

25 evidence~?e i ng ß in

512-474-5427 SUP R~ME C OU RT REP ORTERS CBAVELA BATES
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1

:2

3

4:

5

6

7

at's wh I e In sing.R4i lVICI;1AI NS:

e 1s unnecessary if have d on theats
first"

MR 'äREASONERi lI IJ ht to

law

Rus

vast knowl ofy tnot. eVElr

, when 80me new 1.s you do I me

is ought.

1St re 8

ht to tell him that f_.- it

S he ba. an affirmative aefen.. he wants to s mit

9'

10

11

12

13

14

15

16

17

18

19

20

21

22

jury ori be

SOULES:

it ..t10n to t. s pi.

s s what you get Later

t get

it
first .en

hasizes by

.C i

s \1ihat you d

MR.. LOW hat you don~t get..

C i N SOULES: That's r ht..

Ma.MCMAiNS~ But at dO snet:,

that you don t also get the inferential rut

1\ SOULES i .tis t'lUe it doesCHAI

not spe to infer.ati r uttal

REASONER at it doe. is it
s open it leaves to r ts f r

jury

solv is

1.
d i$t u ish b. r s on 1 comroerc ial

ation which is t w1 it t

24

25

problem the past~
cas that's lding

You B you alre y bav. a
you can l t 9 et inferen t ial

r u al instruct! t m.. I

J

IS if you on t p

51 474-5427 CHAVELA, BATESSUP REME COURT REPORTERS
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1 mean courts will t e car$ of that

:2

:3

Th ~ ve carCHAr SOULES

at b aUS6 of the plof 1n9 £h Chi f s t. e

4 Pope'l
5 JUS TIC E P OJ? B i L t is 8CHI if \U~

6 can unravel this phrase ~ ferential r utt "

1 w b ic hi. a s 'l t b rend it ion law talk .....
B start off -- wetre goii,.

i\¡ .1 er w

9 back ¡i a def ant. answers that i 8 \'1 S an

10 un oid 1. ace ent.$ That's my ffirmative
11 defense", I ~m not 1 i 9 en t. b eo set his w an

J. 2 unavoid le ace .nt ~ L ically t means I

13 rebut your negligence because of this argument.
14 It was unavoidable ace e

15 , there were some 1Now, t eilS t were

16 smart enough to c vince some j ges ho were dumb

17 , well, tbian if t isenoug h to s tr:u ,

1B en t bU'ld.n is on t pl. tiff to n ate

19 unavo able accident.. SOil t we treuisfer

20 aff irmative aefense oveE to a par t of the
21 thipia tiffs. Tbis i8 t t t makes it not

22 on 1 Y r eb u t t Ie but f r t i al rut t ab I e

23 issue.. That ø S tit is It, is placing t
24 bu en upon the plaintiff to n ate an affirmative
25 at 11 S ,l'lhat an rebu tfe'lentidense ..

512-474-5427 SUPREMB COURT REPORTERS CHAVELA BATES



2

1

2

3

4

5

6

7

8

9

10

11

issue now.",

It a oc k t.hos d ownn our courts start

one at a time trying 9 t is thi back

i erE ec t po SEe, w 9 0 tit bit s

correct pas Ee. ? Not because it aD

infer.nti r tissue aus. that w a

mist . all 81 bu b ause is an
ument, una-yO Ie ace eat not even an

issu Wheeler versus Glae r (phon tic) ..

t h. t b ac kin t SOls t hat ton 1 y P U o. e 0 f
unavo able ace ent is to call the at. ention to

12 jury about this argument.

So it never was an ferent!al r tt~s¡l

t
13

14

15

16

17

18

19

20

21

22

sue. It was w IS an argument

. d enaive answer to n 1ig e.

th nati.u:e of

à e f an t

s s wasn*t n ligent because it w

un.void 1e ace ent. Tbat's all it is ia
arg amen t"

~1 R '" l-1C :i NS ~

Judg ee

CHIEF JUS CE Ei Iluiow 1 t. So

i erential r uttal

t fa t rue I

it's not an inferentiale

24

25

issue is some smart lawyers l w s of wi iüg up
the Course ~ So let s don ~ t get back in

PROFESSOR EDGAR: J geq let me pos

512-474-5427 SUPREME COURT REPORTERS CHAVELP.. BJ.\TES
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thiø que.tion. Tbis is yery fa.cia.ting t

just pose this question to you~ P tiff sues

def an t' s

t.he note ii

d end t on a note. And t

affirmative def .e i8 . r 8 .

Now, plaintiff asserts

obtain by fr.ud~ Now,

rebuttal?

at t release was

is that an ferent :i. a 1

C B I JUS TIC E P OP E : No ø But 0 n t

.ame k lad of re on tag tbat .. un.void i.

accident an inferential t uttal, it cou be

becaus. would place the bu en on plaintiff

to neg ate the defense \l

PROF ESSOR EDGAR: Well, t t w. my

question"
CHIEF JUSTICE POPE: And the .ame

thing about the ßno duty" rule. and VOluntary

assumption risk ij And no du is t

ree .lemen of voluntary assumption of r 1sk *

But it~s just -- s re down t line t y
1mpos upon a plaintiff a bu en to Deg te
defenses. But r8 i. just as much r.aSOD

pI ac. the bun 0 nap 1 a in t iff
fi on that no , or wha vei

n e
defense is as

there is to negate unavoidable ace ent.

MR", REASONER: 18m not su re --

512-474-5427 CHAVELA BATESSUPREME COURT REPORTERS
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C H ¡ EF J'O S T ¡ C E POP E i ! t ~ a a f 1 s e

is "

SONER i: m n

, t

au r

def

p

it~s t

ant t;,
ff S $

g ....

r S re not suggestt to t if t

.nce t,
t t by fry

d.f.ndant~s bu en to show th

d :Ld n 't d 0 it..

lfft p

CHIEF JUST POPE: No l'U)" i

thoug h t at \UiS on promissory n .

MR" REASONER= Tn § s wh I ~ m lk 1ng

ou t J! SO"

CHIEF JUSTICE POPE: . defe ..

is, no t plaintiff es out his case by c

putting t origin no ev .
quitting..

MR REASONER: Ok

CHIEF JUSTICE POPEi

neg ate

he d c:~.sn t

.

ONER: I ag re... The d fMR..

clef

ant

ant~ comes fon", a prov IS up-- flOW,

a r.li'ase..
c i:~r JUSTICE POPEi at- s r 19 ht"

MR.. REASONERI Now, t plaintiff s s

wait a minute, you fr eatly obtained it..

512-474-5427 E COURT REPORTERS C HAVELA BA'l'E SSUP
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t.heSU'l8iy it s tb pl. tiff '.

fl' ..
l'den s

MR.. NSi Shou be fir ive
PROFESSOR EDGAR 11 b d s

l'ent1al l' utta1 is..
ONER: No, it does not..

PROF ESSOR EDGAR: It. ae to me

MR. REASONER See that.' s my very

on what

po t..
PROFESSOR EDGAR: Bu tit seems to

me --

MR REASONER: That s Vel nt
You get outside the personal injury area start

throwing t se cane ts around you · re g01ng

mess yourself up..

PROF ESSOR EDGAR: We it seems to 1118

that an inferent1 :rebuttal
CHAIRMAN SOULESii

trying to make areco .. Ok

elo

Whoa, hoa welre
.. Sam .ar!(. s S

ELO).. SPARK S (SAN In 1 t
ghtn' t\l re lk ing about

we h stopped pract
the log beatio9 th

shou i: t
law from hid og beni

i 1 au t sameb y I

a.r s y s lng, you owe me, bere6s t

512-474-5427 COURT REPORTERS c BATESSUP
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tel &8$10note * at ~ g s s no i

Certainly, the piaintiff ought to

t n Bometi.e, you know t you
fraud, you know~ I :mean, how do

e to ple

tain th t by

""'' \f t we're
talking about is get instruction i..u . Dn

tb s t t have never been p ,t t B

if1£ rent. ia1 ..

MR. JONBS e point ii N.

Chairman, that defr is not. part of

pla tiff B case cbief* Def1' is an

affirm iv. defense that t def ant has to

pl. prove. Now, unavoid Ie accident is

simply a n ativing of . part of a pla tiff s

cau.. af action whicb is n 1 enc . r 's

example just doesn$t fit

right. bat inferenti 1 r

burd.n the plaintiff to
MR" REASONE

98 P

uttal d

. is exac

is pu t

y

Iir 1 in I ave no

ument with that in the person.l injury aie.

only po t that once you 9 outs tbe

personal lnju area it gets very 81 iY as to

what y r going to call inferential r utt ~

1'11.. JONES: 11, I don. t know that
t re is such a iDg as an fereatial r ut24

25 issue au ts id e of per son :l;njury",

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



1

:2

,3

.4

5
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11

.. ;

r ht but. you put it to rules 9 ener ly

t people are sur as hell go o y 0 ly

t au e t personal jury rea..
CHIEF JO

at most -""

E POP E # r talk

ou r 1'a 'ln of ju c it tee
we h ve tr i to list w t are the i rent! 1

r u al issues f we to st on t e

e ofto get more than tbree or four, but very

them are simply u me n t s t hat rut n 1 e..

They are good arguments that d n 9

12 t mselves to whe'le they get a name.. Then th

13

14

15

16

11

18

19

20

21

2 2 t er m?

become spec i issues.. But I just . that t'r.
don t \~rite to the rules th is very d 1s rb ing

rm..

Judge ,

.. MC bJU\ I NS

Rule 271 and

ItijS alr 'Ii' r

atts wh:it --
CHIEF JUSTICE POPE~ Inf r nt,ial

utta1 issu 61

INS The questions sR

CHI JUSTICE POPE; Does it us at

23 MR~ MCMAI i Yes*

24

25

CHI JUSTICE POPEi t 1tls --

C RMAN SOULES: It prOD its t "

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



1

2 by pron1o! 1

263

l? :ROP' ESSO:R Ri It. t ni:u:is m

3

4 ei'

em ..

CHAI ~ s h~ve one

5

6 IS

SOUL ~.. oa

7 resurrect.

a t let Just e "..

CHI E P OJ? E i at$s 11 :PmJU

is \u~k ill 277 let ~s don 'l;it
279..

B MR. INS. Wbat 11m 8 lag is
9 area it you really stag, though, tbat f rent!

10 be aubmitt not justr uttal mat r8 shaii n

11 questions?

12

13

CHI BE' JUST:iC E POP E: Ob, yes"

!viR" l\1C.liAINSt ., you don t want

14 ins true t ions e i 1:', r1gh

15

J.6

17

C EF JUS E POPE: ThatSs rigbt
~,zR.. "

~ ¡ mean, ¡ m not¡

uing" ¡$mtrying to Clarify.. ¡,'i.n~t don.e

18 that yet"
19

20 kle17

21

l'4R 'VIALK 15 I v'e al s f lt
(phonetic) was terr le aht

flEd. r is clearlyput neit r in t rEI

22 to have an stru.ction i:Now you would ne

Muckleroy..

24 C H ¡ EF J TIC E P OF E : No.. ti' a s t

25 pla tiff negligent? No.. Was the def ant

512-474-5427 SUPREME COURT RBPORTERS CH.AVELA BATES
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1

2

3

4

5

6

1

8

9

10

11

12

13

14

15

1. 6

11

18

nGglig8n No IOU A.V r n to get to .

n it r ~ Y 'v. aIr. y answer

WALI~ ER: I kn 1 t.. Don t you

i ty to f i
R

ne ~- you give . ju t

unavoid 1. ace ld.at ~ 00 you?
CHIEF JUS CE POl?Ei

that plaintiff ~~ th de

n lig.at because it was an unavo

, JlOU argue

ant wiu': not

1. ac e en

t refote, you wer it, no if you you
plaintiff s got to

the f ae t that the

t the neither in t re,

get affitmativ answ.r

defendant is n 1 ent 's got to ret th

ant""ihole thi answet t aefget a see

the plaintiff w not negligent..

In 0 r wO'lds -- w 1, I mean, but tn. fa

theory of e ing ~ It is -- that klert
to! a.n unavoid Ie ac c id . n t r a i s t b r 0 u 9 h

t back door i

C

its t set of 1 0

SOULES: Fr 1 n Jones~ Oh,19

20

21

22

23

24

25

I'm sorry, Orville are you stiii

ak up so we can h r you~

MR ~ WALK ER you ask jury w

was negligent, that you s y is negligent, you

f1 out o~ r if you leave it 1 e that
t ~re go to f IS odyneglig t. But if

Orv il1e

512""474"'5427 SUPREi\¡fE COURT ORTERS CHAVELA BATES
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ex. -- y can t put

ferential. Surely

jury out but th

L t

put an instruction in
ne it r in t re l t t i I
Y'OU are 8nt 1 to leave t
don't have to f1 y

MR. B SON ~ t aniwe no
both issue. g. It d snat

R. JONESI I re 1y don1t ..

rigbt to speak .11 this because I'v b.en out

of. rOom Ago d .. i d u ring d. but I

tbought it might be belp far t commit e
whole to know the whole fe.l ing of the
subcommittee on this est on w we ha. this

out '"

CBAI RMAN SOULES 3 a 1 I tb ink

512-474-5421 SUPREME COURT REPORTERS CHAVELA BATES
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w. l bad so much fun t.i 11m not 8U I t to

s tit !\I) 0 b à'l. 9 0 back to w or It ?

PROFESSOR EO R: It S 0 m. tbat

cure to . I just d.on'

to me that

lem\118 C ou

l\

w caii
.ntj,tl

t pr l.m~ t it .
simply s th a par 8

to an instruction -- no, to

11 not b

inferen .1 r utt matter or an histruc t.ion

an infer.nt! rebuttal mat 'l an
affir.mative submiss of any question on t t
par lS part if e same 1s ra:is only by .

general denial not by an affirmative writ
pl. iog by that par ~

C I SOULES; Whet. to me tha t

create. pr 1lms, is t t t COUEt do t
Judge P has s ~ It ma¥ WE! an ion

s r. is not goin9 to be ferenti.l

r utta1 sttuctions~ if it do s that it
doesn't e differunc w ther t re~s

I ~ sB DE Dot pl. s.

if t first Bent

ove'l-p

It Coure s ,

shall submit ~ueBtionBI structions
definitions Eais by the pleadings in the

ev enc.,- t Court 80me d writ.. hat

inion, .e don't have to watry out ferent 81

512-474-5427 CHAVELA BATESSUPREME COURT REPORTERS
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r utta1s be .eati is rule. 're

9. if .e've 9 so.eth d is
rule that 8 8 if you ve pl t you c 9.

t m, t the Crt ... in tb is ru 1 it

op is rule that if you pI t m you can

get .. t Court is pr 11' DO re y to

do t, at l.ast, O.Et. ly if Judge P wa.
there woulda tvote at w .

t to me, t in f renti.i r uttal in
tbis rui., OS8 words, it 18 . mist ... If

inferential r.butt 1 instructions can be gotten

ar. going to be cont u then . wo B
-questions, inst'luct B definitions. th
first sentence permits you to get them. If

~r. n U Br the case la., you can't get
t m..

MR.. 13 :RANSON ~ W don't w run up .
flag say you can i t get t Court Is
g01 to have to pass on ou ru s ~

we l r e w i ø I J m sur e t '11 cree t i at t hat

po t ~
CHAI SOOLES~ All i:i.ght'l First,

are in favor of even the manti of

2781 How

how m

"infe ential r utt ," t term flu

:m fiivor--

512-474-5427 CHAVELA BATESSUP REME COURT REPORTERS
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1

2

3

4

5

6

7

e

9

10

11

12

13

14

15

16

17

1 a

19

20

21

22

23

24

'" BRANSON i Neg at 1 v y?

'" SPA S (SAN ANGELO)i at!
or aff matively?

C I Eit r '"

i llR NS: I s alre in 217 '"

C I RNAl' SOUL :

out:. in 278"

MR~ JONESi It s

, Ilm t

277 by w of

~ s a d ad 0 b is 1ng '"

CHAIRMAN SOULES: y re s 1n9 it's

d .. Okay.. Should tbe term § inferential

r uttalR be in 278? Bow many say .yee.?

MR.. BRANSON: 11, now when you pu t

that, it'. really mlsl. unless you s

positive or negative.. There are probably pe Ie

here who would 1 e resurrect th d 0 bird..

CHAIRMAN SOULES: Do you want it

of t

?

lUt BRANSON

vestiges of it..
get r

resurrec
No.. ¡ 'a 11k

277 tr
C HAl R.llAN SOULES i

to do..

P ESSOR ED It just .iiminate.

struct ..

11, that' s wh.at

it as a question n as an

25 t1ell, :i mOkC HAl RMAN SOULES: '"

512-.474-5427 SUP REME C OU RT REP ORTERS CHAVELA BATES
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1 t yi to get .. Now,.e -- 8omebow

2. tie~re 90! to bave to w. .ve been d is
3 about an hour"

4 i'lR BRANSON Cou 'ìUli do that. by

5 i 277 to . 1 ~matt r ins of

6 ".st.!ons.~
7 Re SP ~. 217 is c10$ ..

8 JUSTICE WAL Ei No motion for

9 rebear iDg.

10 g'¡R B SON Just c . . wo

11 ~qu.stions.~
12 C IRMA N SOU L E S : No" 2. 7 7 Jus t e

13 Wallace has 'lEi Y 6ii no motion for rehearing

14 re on 278* There is mixed f..l! 6 out

15 t r: . rm ~ fe'lentia1 r utta1" shoii be

16 men t i 278. How b i.v. that term

17 should be mention in 278, should be ere,
18 e positive or D at!v S ven" m

19 feel at it should not be t 'le?
20 PROFESSOR DORSANEOi This is 8ßsuming

21 th... leave it in 271.

22 C i SOULES~ E ht. It fa 18

23 eight to seven*
24 MR. SPIVEY: ¥()u tvot t e ht,
25 to $ev~n.

512-414-5421 S U l? iU:rvlE C OU R T ORTERS CHAVELA BATES
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1 c BOULES: Pa on?

:2 MR~ SPIVEY~ You OU them e bt

3 to seven..

4: C i Rl-UiN SOULES: a!lt0s r ht..

5 '" BRANSON; I do.n0t tbi you

6 count Judg e nks I d i e a r ec ou n

1 C 11 SOUL i d coun t Judg $

8 Tunk IS Ok ..

9 MR.. SPARKS (SAN ANG 0) Wh h way

10 did it goi Luk
11 CHAIRMAN SOULES; Eig bt to seven..

12 ItSs not going to be ment 27 a..

13 MR BRANSON. Could you recount t

14 vo
15 C I RLilAN SOUL ... Sure Hew feel
16 tn. t he rm. ferentia1 r uttai- sboD be

17 spec if ic ly us 278?

18 MRe SPARKS (SAN ANGELO) = Bit r

19 aft matively or D i ly .it r w ..

20 CHA:i 11 SOULES; Ei er 'I! .. Nine

21 All 'l .. feel t it shott not be

22 lJ S ad '1 '"

23 MR NIX; Do you want an r :r1l~count

24 Sam?
25 PROF ESSOR EDGA e d 8mn Cbairman

512--474-5427 SUP REME COURT REPORTERS CBAVELA BATES
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1

:2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

~3

24

25

vot vot. by 9 1y..
PROF ESSOR D ORSANEO i I'lr II C hai

is it.. not menti nGW but it i.

If e

pr

d esc r '"

C8AI R!llAN SOU S , bu t. h case

law is -- but now we've got to 9 t - I'd

j U 8 t Ie BV. 1 tIe it 1 s Luk . .

C I SOULES:

PROFBSSOR EDGAR~ Just leave rule 8

just by. i " ..tlons, instructions

definitions.- §ve got up tb re and pe 18 axe

going to argue out it the Court 9 89 to

u 1 t i mat 81 t 1 u 8 W t r 1 t h. s to b. r a i s ad by

plead 1D9 8 and t

that..

. v . ne e .. J u a t 1. t. it 9 0 . t

C IRMAN SOULES; That s rlght.. The

only ,-- th see sen e-..
word star t i with T

to

t
en titled 'to ll
sen e, that 1 is
If the wo 8 out get t

PROF ESSOR EDGAR~

You can .w .,

.. ac r os s .

Yea, but ever ody

i~Dotv8 what it an8 bee ause . it l B 81. s b
¡:a.

OkC iH\I R.~lAN SOULES i-

512-474-5427 CHAVELA BATESSUPREME COORT REPORTERS
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l? ROF ESSOR DO:RSANEO i I don' wan to

argUE:: th is for

as rais on

e'l but . wo ¡¡ ~w re t same

by . g8D r deDi.i,~ y know. i

d on' t -- that means me e en th i s th

notar rais by general d i.l the a'l8

aff i rroat iv.Iy pl are inferent ial
C I RMAN SOULES i ¡ tb

to c out~ I th w. ought to $

shall Bothe entitl to submission of

k th ougbt

¥l,A par

est not rais by affirmative writ
Nin9 by tpIe t par

SPARKS (EL PASO) So you re going

scoperal
sue that

to change everything on course

aenial puts cours. se.
raises that issue *

C IRMAN SOULES: For an iastructioDø

Tbis is . question. Tbis is talking about.

question §re y to -- 11 f. 9 eral
d i.l raises it you can get it u r th first

sen e this rule e w ~ve chang it

But you can t get a question unless you p So
my suggestiDD tbis 1s just for draftsmaasb
s ot at it

sak ofMR ~ BRANSON: Luk., for t

beating . dead horse I m not sure t committee

512-474-5427 CiiAVELA ßATESSUPREME COURT REPORTERS
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1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

I P rc iv.t.he lastfully c

10 ing at
te",re

r utt

commit the majori
in favor doing with

matters ine 1ng instructions

tb motion it wa., d oeB one
f.rent r utt in this 1s

i I would move that e comm t .

t to

of it would

fer tialhave bee

you ph as
deal with

eli,m . inferential r ttal ins uctions in

Ru Ie 27 9 - - 27 8 '"

MR.. SPARKS (

d fe:cent motion",

~lR BRANSON:

0) ; at~B (;)

at§s a diffe nt

mot ion '"

MR", Sl?ARI\S (SAN ANGELO' I ~ 11 B ec

at motion",

clef i

"LOW; Are we gOing to 'lY to
f.rential uttal?

MR MCMAINS i .y · r. jus t d ef in in

C 88--
C I Rlì!AN SOOLES i

bUB iness c aS8S

HR.. REASONER; But that $ t

t t

problem,

In the conime'lC i

R BRA1..SONi

Ft' " a'lea you have
It ~s aef falls24

25 the tor t areas ~ Irepute e ca$

512-474-5427 CHAVELA BATESSUPREME COURT REPORTERS
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rnearh it II S not def it;!. t bus eas

rea it won t be a lem..

CHAI , Ilid like toN S ES i 11 r

ass n....
l\il'L. REAS

c . i 1m in becaU8

f1 stIt \\1111 be t

I 1 bee au s E~ :i i v

argu that tb violat tbis KUl. by 9 1Dg

f entia1 ut 1 instructions ainet it..
R 13 NSON~ Luke, ¡lid like to 81 b t

C 1 for a d ate on my motion or c 1 the

qu stiori",

PROF ESSOR BLAK ELY;: polnt of 0 er,
Mr.. Chairman it strikes me that this is r8 ly a

motion fOi recons .ration and that can only be

mad 8 ¡ ink by s ody who vot in the

major! "
~lR.. .10 S I d on It C 8 ex it to b

that, Mr" C irman" W. w re asking f r a vot for

a w.at r vein as to tbe carom! . felt about

the -
C IRMAN SOULES* ¡ 11m 90i rul

t h a it II S not b. for e h ou S e ~ ItS s not in t
rule th ~s he.re", 1 ve pass on how we I.re go!

ice 'VEt got; a.h Ie it.. I twas d e
lôt of work that is before us

2-474-5427 SUP REl"1E COURT REPORTERS CHAVELA BATES
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2

3

-4

5

6

1

a

9

10

11

12

13

lil

15

16

17

1S

19

20

21

22

23

24

25

81' :iVE¥ = au t in
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fairness to
you, Nt. Cbairman tb.' i. n

:i t ught we were voting OD~

talking out a weat r ve

t 18 Dot what

¡ thought you w re

to u F r 's

0\1 t whether w or shou notexpress n

luae it.
s

I d Dot u t.hat thatrat 'was a

f lnal vote on tbe issue.
CHAIR~¡lAN SOULES~ $ proposit on was

t r the term ft inferential r utt "shou be
ment in 278 neg at ively, af f i ¡mat i vely

otherw ;lse '"

R BRANSON: 11. if you 11 re

b Be kId 0 nit t h ink t was the Chairman l s

motion..

CBA!RMAN SOULES i t'i

it bo..v r you want to c

MR~ BRANSON: I wou

1 Fr a te

011..

move th.

ferenti
t' tate..

t wau ld mean

on UDavo ¡i,bie

Rule 27 a \'l form the bar t t

r uttal instructions are

CHI JUSTiCE POPEi

t t there would be no

ace en t ..

s true t

chang tng t

" BRANSON~ Yes..

CHIEF JUSTICE POPE;

substant.ive law..

11 we sure are

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

:2

;;

4

5

6

7

8

9

10

11

12

13

14

15

16

11

18

R SPA S (EL PASO) i ~ S t,ty

en e it",
B RAN SON l But a 11 you l re ß i

that, Judge~ Y ~re not instruct somethi

that d n$t exist.

CBIEFJUST E POPE; 11, unavo

ace ent bas never been reject as a v

argu ti a d .nsiv. argument~

l'iR.. BRANSON: r. not saying

canit argue it.. W re just s i y can't

ins uet it.. Ther is a difference

ea! JUSTICE POPB Well that ¡f too,
changes the law in a sens b BUS. ¡ donit think

:you can show me a case w . the BV .nc raises
it and it i8 pl wbet . Supreme CODt bas

ever said that it is not ti..

ME.. BRANSON: But a lot of things are

entities that a'len't instruc , Y r Bonor.

19 CHIEF JUSTICE POPE; But it s.1 s
20 been a subject upon wbicb r could 8truct. I
21 t b ou~ b t t b. t - - w 1 i G. r vei 89. s t Bur n t
22 (phonetic) era st. G1 er.. L
23 recognized it as a v defense It is a
24 erfect1y val defense, if th facts ate
25 t r. and if it is pled D tb are eati 0

512-474-5427 SUP RENE COURT REPORTERS CHAVELA BATES



1 t in$truction~ But

2 JbiR" LOth Gt '*

3 C H ¡ EF JUS T ¡ C E l' OJ? E: Yes

4 ~ I re ly don't thianat r
5

277

of

t t we

en e t $ at tive law!iht to sit re

6 c RlolAN SOULES: It t s b

7 so of e C o:mm i t t e ~ s r atioiis it's
a of order. If w t to raise it n time,
9 if you'll submit a wri 'l est

10 committ a, w will take it up at t

11 meetin9.

12 " 51' ARK S (SAN ANGELO) i

13 ree
14 c R!\ilAN SOOLES::

15 278, \~e're going t,g t to work on what has

16 been submitt

17 R SPARK S (SAN ANGELO)

18

e

n ex t.

ke I

I In d 0\1111 Rule

In t
m dieof that paragx h as you r 9 ing ere

19 e affirmative submission

20 tiu t tak in9 the thO\\i \YO ques t

2 ing it to if matt I'~? Ok ?ch

22 CHAIRI-1AN SOUL

ques tion can

just

." The problem with

23 at is that sometimes the pla t f' s pI in9 s

24 raise issu t t still 9 e the def

25 en t i tlemen t to s true tlon.s..

512-474-542'1 SUP REME COURT REPORTERS

t
s t ime$ the

CHAVEI..A TES
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1 aii t ~ sple s raise issues .at still gived f
.2 plaintiff ie.ent to instruct IS e

3 J.lR S.P ARKS (SAN ANGELO); , not as

4 at it~$ not ra ontbis because at¡ r El

5 denial ti t wou be taisbya genet

6 would still bpla tiff; s pl i s II so t

7 i t~ 1 ed to 1 t "

8 PROF ESSOROORSANEOi ¡ th be

9 r ht
10 "JONES: No 1 e'r is t r. j!,n ae t

11 of G ..

12 MR.. SPARKS (SAN ANGELO); NO, y

13 W 0 U ld n § t h a v e ac t 0 f Gad" I i m hatt d

14 SOULESi D08. th is mean thCHAI

15 if I d § t plead the :In. true t ions the t 1 t to

16 in con n eo t ion w i your issues 1 c at 9 ets

17 those instructions?
is " SPARKS (SAN If you don tEtO)

19 sale cause, unavo 18 acc .ut"ple
20 CHAI :i §m ine;SOUL ....

21 bus ess cases
22 PROFESSOR ED R; That~s the problem

23 ere are things more t UlJav.o Iewe v got..
24 801e c aus. ioami around au t thereace en t

25 as Bar ry has tr ied to su99 es t Lts ..

512-474~~S427 CHAV A BATESSUPREME COURT REPORTERS
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1

2

:3

4

5

6

'1

e

9

10

11

12

13

14

15

16

.. SPA 8 (SAN

floor"
0)= H ley, I~ve

still got t

PROFESSOR R I'm sox ry "

S ( 0) pr 1emJJ1R" 81'

is this * can t w. .. law rB star t pl
clo we hawe~re go\'3 h

ar

"1 W 1to pr

e 1 try the caB.S on thl .

Y k n 8 ab t .. Y;
beh

that aren1t pl at
canlt do it in Feral court w in the heck c

you do it in state cour Is one man s h i'e

th ing our state courts? I don~tsuch i;. go

thinl~ so" atijs wrong with ple ing you

in nd to prove? That's my

PROF ESSOR EOGP~Rii

estion..
1, let me --

glve you on exI just

just a

1 .. Let melet
t hi. qu . s t ion.. L. t l S gob ac k tot h e

17 qu attan a minute ago.. Plaintiff su.. defe ant
18 on a note..
19

20

21

22

23

l'Ul... SP S (

J? ROFES R

l\IR", SP S (

0); Yes, a1.t

: And t

0) l!

aef

.
ant,

cLef t s s release '"

1? ROF ESSOR GA 1 r bt. -- s .

24 tbat tbete 1s a release. and the plaintiff wan
25 pos!tiori to at was a forge ~to tak..

512-414..5427 SUPREME COURT REPORTERS CHAVELA BATES



1

:2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

1S

19

20

21

22

23

24

s ( ); He

280

tterR.

pl i t ~
PROFESSOR Well but now

P1a tiff -- snit t öefe
to prove tbat tb t is a val

ShCHl nit t

be r.qu it
r lease?

ant

Because t

MR SPA S ( N ANGELO) ~ Yes ..

r.le e u ~u:: 9 4 l' I th ¥ is an

.af fir ee, Ss got to plei ve d €I

before gOing to ar ev ence '"
d s ple it if the pIa tiff wan

t b. tit was . f r u 1. n y ob tar.

be ter pIe .,

w

to p

as. he

e

f.i uleritlyl? ROF ESSOR ED R

in a for9 ery il

MR. SPA S (SAN ANGELO); Fo .ry..

better ple it's a forgery..

IRMAN SOOLES: Take a construe

s ar. -- the plaintiff IS

onC

The pcase

plead log s are there was substaD ti compl.ti

he's an itl b pa

SPAR!(S (SAN ANGELO): YOU bet..

c milAN SOULES And as e case 90es

in tr ia1 yau f i out be'. trying h case
25 rcent is mOte than h fan the basis th t 55

512-47 5427 SUPREME COURT RBPORTERS sCHAVELA 13



1

2

3

the t s st t 1 be's ent.:itl

281

tobe pa '"
t' $ not w t e law is on substan t al

12

13

14

15

16

17

18

that issue was rats

R" SPARKS (SAN ANGELO) i

pla tiff pl. it \I

But

c tion 's more h thate It means

t. fort. o.n part
4 eSB tially done..
5

6

1

8

9

10

clef an t, at r

t-- pro'l

1 al
s

Now t

of the pl int i ff to t'lY to prove

S Sill 1 t i: wan t t

definition of substanti complet ioft pu t to t t

CHAI

plaintiff~s pl\l1
SOULES ti -- by t

cas. t w

net 9 one

t ion or

atn l tju~:y because he

r.. :r d nft p
o'l ,

11 1 k of substantial completion.. That was raised
subs t 1a1 c

S ..

MR.. SPARKS (SAN ANGELO) t e S

.. And it should be an iDstruction ODr 19

19 sub stan t ial --
20

21

22

23

24

CHAI RMAN SOULES Yes, but

t at . party -- 11m not entitl

it.. That's whunless I pI -- wh

.inside of rÐè The first send

is is S

to an .8 ut: t :ion

you 9 et:

e "".. the

first sen e t es care .... if any par
2 5 P 1 e ad s .. ..

512-474-5427 SUPRE~lE COllR'!' REPORTERS c ßA XES
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1

2

:3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

s ( t l $EtO) ;~4R..

r ht..

SOOL i -- $ometbc t
sttuctiODraises anr

himself

aut down in

at atr tì

t hat tv an tat.

r he can get

r~, it~s t par

.,

instruction a to h e pl ì.. lS why

tbatis a problem put ins uction down in th

middle of t thing because I b lt pl it,

don l t t but I b enti .everal
aefinititrue t ìc.ns IS t t app

r I plead

to you r

thileBU s r ardlesB of whet

b a general denial..

CHIEF JUSTICB POPEi Question.

CHAiro~lAN SOULES= Y , sir., Chi

Jus t ice Pope

C EF JUSTICE POPE: aas this thing

tbatw. lxe talk lag about e.u. courts
trouble whet Aren t we he ly one. t
are bav y prahl it? don i t we

e tbis just 1 e it 1s eKC t 9 et r of that

phrase,.p ..s an .sa tbe w

~coatrollin9" go on down to?
T cas shave al ready sa that you re

enti to an unavo . cident instruction

512~~474-5427 SUPRBME COURT REPORTERS ESCHAVELA
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1 y 're entitl to an ac t of G if Y ple
:2 Itla clear out that, so I don't thi we'vet
3 a pc em9

4 I ~ s not c 1 arI tbMR... *
..

5 I mean, I tbink w aIrple y answer..

6 but it i.at.n 1.ng bn tbas on t vo

7 in9 as to w..ther t re is anc1ea on the pl
a 1 i9 at fecen al i' ut .. I thp

9 E1 Paso Sam w 11 9 ive you that..

10 CHIEF JUSTICE POPE: t ht on

11 that is please start ple tng ~ That will solve
12 at problem..

13 MR~ MCMAINS; Oh, I don~ disagree

14 with you ~ It ~s just that y try a straight up

15 onl., p J. isnegligence cas. where t

16
i

Judg e l!,nd ev it 1'1 whatcon t r you go to

17 ar s denyou get submi anay s
18 cause, unavo Ie accident 4ìct of G

19 ey don't give lt to you until theeverything

20 don itend of the tr " Argu 1'1 t. v.
21 t up until recent aevidence on it, Lemo.s

22 al'V~ s air 9 ingfew otb rs the cour

23

24

ra r tban not 9 iviDg because it never got

reversed my opinion",

25 CRAI Rl4AN SOULES H many -- IOk

512-474-5427 SUP REME C au RT REP ORTERS C ;aJ\ VELA BATE S
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1

2

3

tb ink. we ..0 t e ou t t t sen e II i 1 ou S

4

ph .. ox different sbade. of tbe ...e .st

def itlon or instruction sball not be

subm ." w .any rOve t deletion of t t
ftom piopo.sal? Ok ~ of f 1
auld be.a t in 1 Ok.. at'. d et

unæ;,nimous1y

! th k the -- .s.entially, the 1 u .
though it's awkward Is apparently asier

lea.. an to en .

PROFESSOR EDGAR: W struck

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

ncontr ling'~

eRAl ID\¡lAN SOUI..ES s ruck

~coDtrollin9" out of the first sent 8*

f..l that. . truct ions d ef ln1 lons- s b
add afte .qu.stlons~ in the first 1 PI as
show by hands. How many oppos? at's

unanimous ..

Ok .. Wi h t SB thi: e c h BS th is the

striki of e on troll · 1 n b. fir s t s en . ,

r t woi'd'1 est s. in t
definitions~
first 1 et

ins r t ion of U ins ttuc t

23 t d let ion of th sen e at we just v

24 upon the tak lug au t of ~ expl atoiyft in e
2 5 i a8 t 1 in 0 f t f s t p. tb. . ec i. ,

512-414-5427 SUPRE.0lE COURT REPORTERS CHAVELA B.lTES



2

1

2

3

4

5

6

1

S

9

10

11

12

P 4lh let s -- a s 'Ofe a vasee

h s on pass e of his. f.avor
r om..nd tbis to tbe Supreme COUE 15

Opp 0 $ ? ? Ok , that l a unanimous

ONElh I th i, we an vo..

t c 8mn Dors eo for raia i this ~Ull t 1 or1 ...

.eOi

neve'l U ets it up to tbe pres

i 1 you-
t time..

PROFESSOR D 1

C I RMAN SOULES i en we wa ou t of

this room he'll be t . oniy guy s ..

PROFESSOR DORSANEO: For t r 0 ,
th we s were th same as rais only by a

13 re talk lag about inferengeneral denial..

r uttal..14

15

16

17

18

19

20

21

22

C RlU\N SOULES;

but we sur. could n · t do t b

. r e p ,r ab 1 y 1 s

ab ou tit..

PROFESSOR OORSANEO: But if nob y

¡OJ. s th it doesn't mat r..
C I RMAN SOULES ¡ t d aean l t ma t ter

1 'l h t :2 7 9 Do y au -all wan t to - 1 e t s 9 0

get a cup of COffee just dr it re or

e.. :i don l t k 11. some sod a QU t,f t.he i \'ien'!

23 S od ac get s

24

25 (:5r iief recess '"

512-474'~5427 SUPREME COURT REPORTERS sCHAVELA



1

.2

:3

4

5

6

'1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAIRMAN SOULES: Ok j\ ~t'~ re y

tot e up 279, w hat · s 1 eft 2 i 9 ~ Ok $ 0
wants t e the aff irmative on pt~senti is
de elemen a ee I'm viously on t
at r side of it for re ons.

P :ROF ESSOR Ih 1 I It

obviously that as a result of our action earlier

tod ay on Rule 271, t we ~ re go to bave to

c h . S of t 1 u . 0 f Ru 1 e 27 9 .. now

t ex ten t wh ie h we c h e i t fI I d on t k now

I tbink what W ougbt to do B just t e it

sentence by sent .

CHAIRMAN SOULES; Ok j\

MR. REASONER: 11 would you explain

what t d lffer.nees -- what are the.a r
c es?

PROF ES BOR EOGAR: 11, the c h 'as

that we bave in -- w t I . ree here on

p 8g . S 7 8 ae t u a 11 y jus t c h e the \\1 0
fi i B B U ~ f t h. c 0 nc B a
distinct .ubm!..! issue. to ~.i.m.ft .~ That'.

basically 1 ¡ at mpted to do, plus din9 .

paragE hover bere at t page 8 wbich the

eommitt.. approv in its entirety as a eODcept at

512-474-5427 CHAVELA BATESSUPREME COURT REPORTERS
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1

2

3

.4

5

(;

7

8

9

10

11

12

13

14

15

16

11

18

19

20

21

22

23

24

25

tJi~ meet ing we

months 0..
~ t t cone t has a1re y

in the Supreme Court r soin

en r ..

t the only 1 u e that w e that ~ $

diff ent from the existing rul is w 're ta

about element. -- dee.lng .le.ents r r aa

deeming i..ue. the deemiag princ ie.

CHAIRllAN SOULE:h Oiicu.s! Rus..

MR ~ MCMAI NS i ¡ j u. t have one ques t ion

before at '"
CHAIRMAN SOULES; Yes, sir_

MR~ MCMAINS: On Rule 278, on t last
page, when y turn the page. did we

1 .tory instruction on th ?

PROFESSOR ED R: Yes 11

HR. MCMAINSI Okay. I ie mbei t Ing

out t h. bot t D m 0 f . P 8g . . I jus t d D · t

e out e

remember abou t tu in

ag a in",

the pag. and se. ing it

C HAl RMAN SOULES: Th you.

PROF ESson EDGAR; Now, it seems me

e we definitethat t first sen ruutlò

'leta ~ I mean, uThe concept of lndep ent

gi s of recovery of defense not conclusively

t ¡ish and no element of wbich is submit

51 474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

:3

4

5

6

7

B

9

10

11

12

13

14

15

16

11

16

19

20

21

22

23

24

25

*'
fi..ted shall be d

CHAIRMAN SOULES~

PROFESSOR EDGAR:

n..ds to be retained ~

or r w.1v

ques t ion..;

i w ld tb Ink that

CHAIRMAN SOULES: .tis r ht~

MR. MCMAINS. HI, do.. t current

Ru 279 us. the term ~d..m.d waf "1 I mean,

I ~ m jus t cur 1 au 8..

PROFESSOR ED R: Js look",

PROFESSOR DORSANEO: I do 8..

PROF E.SSOR EDG.A:Eh ~v Up on eal.. all

lndep ent grounds of recovery or of defense not
conclusively established under tbe evidence upon

whicb no issue is given or requ..

deemed as waived.d

s 11 be

MR~ MCMAINS. Ok .

CHAIRMAN SOULES: It should be ~.r.

waived ..D

MR. MCMAINS. I was just cUriou.~

CHAIRMAN SOOLES: ere l s no deem

about t.hat",

PROFESSOR EDGAR: I t shall be de

as wa!v "

CHAIRMAN SOULESi But rule OU9ht

say -are waived- bee.usethey i re not deemed --

512-474-5427 SUP RENE COURT REPORTERS CHAVELA BATES
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.2

i
4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

289

partthere's nothing to b deemed about t m~

of t were e r s~bmit .

: t~s tru~h IPROFESSOR

r e. You're right.. It sbou be de are
r.Ui!!V ..

NFl.. IN.Si l,f 18 cone t. of
dee £1 ings or w tever versus wafv giou s
..em -- grammatically, i~ ...ms bet r if you just

s llar. waiv .,
'I

CHAI SOOLESi Are w.iv ..
PROFESSOR DORSANEO:: Second thê

motion..

PROFESSOR EDGAR: Just say ~ 1 b(l

waived ,,$l

lÝ .1 nt. of whichCBAI SOULES:

is d.e O'l requEis are i.¡a i ved .."

PROF ES SOR :e:OGAlh And no e 1 t

11 be \.¡aiv orwhich is submitt

is wa.iv ..
O'l request

C HAI R!JIAN SOULES: i, it's --

at's \'1$nd.nt grounds, so it .s plural..
put -are .aiv ..~

I

PROF ESSOR EDGAR:

C I RMAN SOULES:

Yes are .aiv ..

Ok ay .. All in favor

of retaining that first sentence, sn by h s ..

512..474-5427 SUPREME COURT REPORTERS CHAV:ßLA BATES
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1

2

3

4

5

(;

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Op P os ? Ok '" Th a t s t s '"
PROF ESSOR EDGAl'h Now, s ec

sentence ~- again, we were tb 1ng those

situations in wh b.... for example assume we h.3ve

a limiting instruction iab we have now

e1iminat om any reference Ie 277.
the -- weiii no, w 1dn't I ~m really

ying to think of t rel e to Rule 271 as we

bave just pasl it light of --

MR~ MCMAINS: 11, the example,

Had ley, that we h talk ed ab au t before to some
1 was, if i for ins tance we ask w ther or
not somebody committ a fraud á defin t

elements of fraud but leave one out to the ju ,

it's not that -- it's not a. Brate question, but

t's in either instruction or definitions. You

haven't tried to change the substantive law of

fraud, you l re try 1 to supply tha leme or
finding on that e t to satisfy t substantive

law.

PROFESSOR lOGAR: 11, but that comes

back to a fundament,al prOblem.. 11, let$s just

assume that t Court s omitted one element of

fr ..

MR", Me NS: R ht"

512-474-5427 SUPREME COURT RBPORTERS CHAVELA BATES



1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

is

:2

PROFESSOR EDGAR: NO\i 11 wQuldn ~ t that

be tre.ted, thougb, a. an Ineøtr t def ltion of

fraud dD.sn't bave thing do with d 1

pr es?

PROF RSSOR OORSAWEOI t: r . a 11 y is

the issue \1

PROFESSOR EDGARi That l. the problem,

you ..e So element really do.sn ¡ t f it into at

context. Element fits into the context in which

you have something t t is part of . question as

distinguished f'lom a d initiDD or instruction or

explanatory instruction; not a limiting

instruction but explanatory instruction.

MR. MCMAINS i Bu t 1f you ate clef ining

ate r m t h. tis 8 u b m i t t ed to. j u r y in
question to conta 'lee elements ten as a
matter of substantive law ha. four, I do not See

bow you can say that that lsn 0 t part of the
questionc

20 PROFESSOR EDGAR 11 I;m just
21 simply 109 that t is li d ition li
22 def itions are errors to definitions have to

23 be pre rved in li particular wand taming
24 principle is totally inapplicablec You just
25 waiv your right to c lain because you fail

512..474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to object!$

Ph Mcg.iAI NS II 1i1h if re is no

ev ence i
PROFESSOR EDGAR: On

element that's omitt ?

MR!$ MCMAINS: Yes ~

PROF E S S OR ED GA R: 1 If' t ve ic t

bas to be suppor by pl. in avid ..

MR. MCMAINS: Yes, but

CHAI!'lAN SOULES: On every element.

The no evidence and insufficiency evidence points

are really not a problem in es. rules because if

rels -- even if you donlt get all of

elements into your instruction, you still have to

have all of t .1 ts to support a judgment*

So f' you l l' e 9 0 in 9 h a vet 0 d j, sc 0 v e r t tat

t, t

element was there!$

The question is really -- let s.. if I can

outl e it a little bit. S t re's four

ts to a cause of action. You only get t e

of t in your in.truction~ . bro Issue

is vb. vex -- 18 the plainti 1s the

def ant liable to p tiff? Th def. ant is

1 i ab 1 e top i a in t iff i f h ~ doe s . set h r e e

thi 8. Y omit the four.th one. Jur.y says,

512-47 5427 SUP REME C OU RT REP ORTERS CHAVELA BATES
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1 yes ø
2 If there is suff i t evidence of the four
3 it.em, en Vie Ð int.o t.he p:i lem at we.~ re

1: r i 9 h t n ow OJ i'i hat d 0 you d 0 abo uti t?

5 Can Judge go ainst the v.'ld t or not? .
6 1f t. re i$ no evidence t fourt.h on., t i.
7 is no evid . to support. judgment ev though

8 you~ve got. jury finding. just. like if t re was
9 no evidence OD one, two O'l tbre., you wou nft

10 . it..
11 MR. MCMAINS: If -- you know, tbe
12 specific context what Badl was Ikl out
13 was saying that we m not be talking about
14 different .lements; we're t king about a
15 d ective def ition i guaran . you there r.
16 cases in which a 1 concept has be misdefined

17 without objection and the courts have sa t

18 you have waived that ø

19 PROFESSOR DORSANEO: ived t law.,
20 MR., MCMAINS: Yes.
21 PROFE.SSOR DORSAN.EO~ You VEl c

22 the law -~
23 MR., MCMAINS: Thatls right
24 PROFESSOR DORSANEOi: -- because you

25 bav~ not insisted upon proper law fOE this ca.e,

512-474-5427 SUP REhflE COURT REPORTERS CHAVELA BATES



1

2

:3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

2.2

23

24

25
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that is t law this ease, the law t t Y

use without making complaint or request~

M R.. )lC INS; .And \!1 hat i: ~ m .is
that does precisely 90 to the no ev

question. It doe. affect your right on a no

.v . i..ue if you have chang law by

dropping it..
If I define some ing to omit a key lement

and man . to skat. it through the other s .

à 8 n W t d i s c 0 V. r i tun t iI, I v. 9 0 t no p 1 ac

complain on appeal if we don 9 t have kind of

d.emed findings or som.th 9 whereby we can

substitute an tack '"
PROFESSOR DORSANEO. See, Luk e. you

wan t --

MR.. MCMAINS; The defective law --

that we have case 1 and you Can agre. to a

change in t law, basically, and if you apply

that sam. principle to omission, th is a

significant change in your appel1 e righ e
PROFESSOR DORSA 0 t, Rus , what

Luke wants to do -- I think what t su99El ion is
that the w that we will deem under circumstanc s

when something is 1 t out*

l-1R4l J!lCM.AINS: 1,1 underst .
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PROF ES SOR D ORSANEO: at s s i.

is th you will eem getting arou to b'le
this log leal Problem", at wants to do is
change . deeming rule say i I. gol to be

d sweted consistently witb the ans. is

already given by t jury if re 1s 89 .nce to

support that ra 8r than t'leatin9 it as . waiver

of the right to jury trial and letting the t'lial
judge d..m it wba vet way the conflict

evid . would suggest. I'm out ie y to be
cOnvinc that t t IS a better way to do things
than t old deem 9 approach of letti it be

treat intellectually as it was really fou by

the JUdge on the basis of a reason an YSIB In a
part icular way.

MR~ MCMAINS: The Feral rule still

applies what we do now~

CHAIRMAN SOOLES: e 0 pract e was

t if you ~~ if you were suppos to submit

four granul ed issues you only got three of
t m the plaintiff ge all three of those
swer his w , the last one was not submitt ;

t was an omitt issue of a grou that got

BUbmi t ~ The way that you k now that that .as

omit issue was it had to be necessarily

512-474-54127 SUP REME COURT REPORTERS CHAVE.LA BATES
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t ju t: t whole c sse was submit

1. t r 19 ht for d ec i $ i OIl .. I f the tr 1

enter a judgment: aga at t ju ry v

three ..~ and to is is assuming no obj ec t: ion you

una erst.and None of i s &1' es i f t re l s beenII

jections at t charge stage..

So, tb'l.. issues 90t Bubmitt no objection
the omission of the four one$ But t trial

judge enters a judgment a at t jury verdict

for the plaint f.. And on appeal, then, it is

deemed th the trial judge and, of course,

t r. had be conflicting ev enc. t fourth

i m -- that the trial judge on con t1n9
evidence found tbe f rtb element aiust tbe

pIa tiff. Therefore, the pla tiff d n§t

establish .11 four parts of bis caus. of action

and lOBes at a $ the deemed issue #
PROFESSOR EDGARi Only if the Court

m es an expressed find ing to t con ttary.

CHAIRMAN SOULES~ No~ No, it's deemed

13

14

15

16

17
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21
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found c .iltent witb tbe Court'. judgment.

just .nters a take no ing judgment. Pla tiff
t es n hi, p. ied ~

MR. HCHAI.SI at' 8 true.
CHAIRMAN SOULESi So, now with t ever

f ing -- tbat issu. never b been arul\.¡.

by t.he jury or pres y addr 8$ by the Court,
tbe f t th there was conflicting ev .nce on

that fourth element, t plaintiff 10... his

case.. Okay., That.s told pract e;i

PROFESSOR EDGA The cur rent law..

CHAIRMAN SOULES: 11, I don't know

ther it is or isn' t
i6SU.S~

Now, we've gone to bE

PROFESSOR DORSANEO It surely is.

Come on..

CHAI RMAN SOULES:: Now, we've g .one to

bEo issue., and .e submit 8 brG issu which
arguably cont. t fourth one, m e it

doesn't.. You know, ¡ mean, broad i.iues -- it's

k of ba to re ly se. what l s there if you

don t make it . convoluted long, long question

that includes everything there 1s* If you

general . it back to mak lng it a 900d broad

issue, whether all four of t .. things ar. re

22

23

24

25
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or not may b~ arguable. Say that w you 'leally
get to look ing at it. it really i .

re. of th~m are t re, but this rth part is

nec.ssar y r Brabl to tbat b%o lS8ue.

Now, se., you i ve 90t to remember don t
even come to . de problem unless you wv. got

neC...4r ily referable omlas ion. belief ia tbat

if something neciSssat'ily referable to what went
to tbe jury~ it went to tbe jury. BecaUse in t

bro .st construction of at broad issue, it
includes what'. n.c....rily referable to it, 80,

you have re.lly submitted th matter. .

trial jud98 cannot nore that broad issue and

enter. judgment ag. at tbe pl. tiff.

Now, of cour.e if the pla tiff d nit 9 t

answeis to the first thre., he cannot 9 t a

jUdgment from the trial court just because the

trial court deems t fourth one h favor
b Buse he ha8n' t made t other three ~ So q it W s

clearly the deemed cone t -~ e~cept in t

cont t of affirmative defenses is really a

defens! concept. It's appealed from a judgment

entered -- a take nothing -- it protects ate

nothin9 judgment even tbou9h t pl. tiff h

gotten a ve ict on every issue that got

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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And ¡-m on

cases so it
is really not

..

doesn't .. you know,

too important to me ~

th ClJ

Ok So f we l re '3 0 ing to g 10 b n to e.. íI

old 9 ranula pr lAC t ic e how we used to deem

issues -- omitted issues found against t jury

V8 rd fc t whenevei tbe ial judg. eate r a tak.

no ing jUdgment, t wet gettiu9 back in

p lek Ing Br t the . ts . c au.e Be tiOD

that tie us to submit. by granulat issues

we ire just transferring that dissection into the

e t r u c t 10 n p i BC t ic e .

Now, we're going to look to tbe

instructions. And even though welve got a broad

issue to which t omitt material was

nec es sar i1y ref.rab Ie answer in favor the
plaintiff G we ~ve got this instruction which

doeso't s t fartb everything_ It omi s one

th 1n9 ..

NOW, then, we're going t e tbat 0

d i li see t, i pr lem, tranS r it to the
instructions, let t tr 1 court en r a take

notbing judgment because tbe instruction w.s

incomple ~ And it was not even objec to by

512""474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

the defenâ an t at the t of submi8s ~
fe.ling is t that is not consistent with

simplification. Simpl!f iOR .eans tbat we're

going to give 80m. s.ncti to that bro issue

what's n e..arily referable to it. at

,

3
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when it's .:iuiwer it's a verd t don't go

b dissect it.
Let m. finish is

through my mi there.

ht ranone at r

If you permit the post

verd ic t it all s rts post verd let.. you

und Ear stand II Nothing b .n.ò pr ior te the

verdict Never -- ne Objection was ever rats .

I t B t. r t 8 po s t ve i d t . I f w.' reg 0 g per m i t
. party wbo loses a ju ry v. ic t to 90 b .ok
through, dissect the structions, go to t

jUdge, maybe persuade e judge t t something

d n't get submitted, get a take nothing judgment

on conflicting evidence, to me we bave now caused

e bar th. bench to get all tens up ain
at the charge s e about getting every little
thing dotted -- every ! dott and every T C'lOSß

because if you don t, then an appellate judge or

the judge after verdict is gOiDg to get. Dew look

at th 18 c .s.. i th that ought to b. done pr lor

to submitting the case to t jury ~
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Luk e1

PROFESSOR EOGAR: You really mean

consls t witb t jury.s ve ict on tbe mat r

to wh ie b tbe omltt element ref rs ~
CHAIRMAN SOOLES: Is n .issar!

ref e r ab 1 e w y 8$ I'

PROFESSOR EDGAR: Not t tve

becaus. the verdict -. with t verd lc t ok

ing ..

eRA! RMAH SOULES i ae tly..

PROF ESSOR EDGAR You ire lk ing ab ou t

so.ething consistent with t jury 8 answer to the

question to which !tVs referable.
CHAIRMAN SOULES: To which it's

a teve

necessar il:i!' refier le. Nen", t cone
n eSGar fly referab 1. has 9 at plea

understand fng ..

PROFESSOR DORSANEOi Itis a difficult

t of

of

on., though, because vb.tls nec.s.arily refer

-- it~. the thing that's submitt is n eSBarlly

referable to the 9 r nd of recovery or def s of
which t omi thing is cone tual1y ~ part~

CBAI RMAN SOULES i That l s r 19 bt.

PROFESSOR DORSANEO: So it '$ the other

direction rather than what's omitted as r.f.r.bl.~

512-414-5427 SUJ? REI-1E COURT REPORTERS CHAVELA BATES



1

2

3

4

S

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

303

SOULES, So, I'm a iAg

s ~d of d someth cons is ten t ~- t
t'lial court, in effect, then, has got to ntet
j 9 men t on t vet d t .. c a.n t te n tEl r j u d t ,
a take noth jUdgl1UU:it or can't enter a
judgment contrary to t VEl ict because on a

hindsig view he s at t re w an t
omitted £ rom i truc t ioft.

PROFESSOR DORSANEO~ Even if e

an express £1 tng? Would you el1m a t

ab 11 ity of the judg e -- let B S 8 , everybody
f org eta to pu t Be ten r in the c harg e, would the
JUdge be able as he taking e d.emi part out

of this rule, would Judge be to be ask
to d ide that issue on the basis of c f1 i

evidence or would you say you've .limina

too?

that,

CHAIRMAN SOULES. 11, ain, my real

~- the way I conceptua1iz this 1s if it$s

necBs.arl refer 18 t bEO issue, it~.
b submitted and thereSs not hing to be

found l'

PROFESSOR DORSANEO~ And answered,

ok ay ~

CHAIRMAN SOULES: And t 'le ¡ S not
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1 thing to be feu ; i t ~ s been answer ~ ,
2 that's t way I teal s it s rt of
3 broad issue, and I ~ve go a br concept of b

4 issuesi; But thatls out broad as it can 9 t..
5 Sam Spark s, E1 Paso.

& MR.. S' S CBL 'A80) i Letts t . tbis

7 rule as proposed, and a ley s s this has already

a been vot on so if it was, I m sur. I vat
9 a9 a tit.. But i f I ob j ec t - - - Ie t l S jus t say
10 the instruction at s the four elements, that

11 on. of the elements either has no evidence, can~t
12 be deemed against me just 11k. you would do now..

13 Tell m. why is as propos would not make m.

14 prove that a find 9 was calculated to and
15 probably did result an impropet vetdict
16 notwithstanding whether there was evidence on it
17 at all..
18 In other words, my objection is 9 , 's
19 overruled then you get to the next paragraph
20 in re~ It.s a go objecti , there wasn't any

21 evidence on it, but I still have t bu en of
22 proving that it was going to res t in improper
23 vetd ic t..
24 CHAIR.MAN SOULES: I donit know whetbe'l

25 you -~ I don~t know whether you have to show harm

512..474..5427 SUP REME COURT REPORTERS CHAVELA BATES
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w r~ e is no evidence of an ess~ntlai element

you've objected to tJie omission from t
ins true t. ion.i

at-,is rPROFESSOR EDGARi t1

That 'e really relating to different tbl ..

question that you ~ Ee ask ing is n is not

answer by the paragE h . on e t of p .

8. Tbat'. another -- that i 8 another ma eE.

CHAIRliU\.N SOULES: This is where no

objection bas been e.
MR~ SPARKS (EL PASO): I think you l Ee

E 19 ht. Bu t my que. tieD 1.1 It ia not anaw r ,

but if you 'lead t next par r h, it glv.. me

the infer . th , in fact, you could make that

objecti(u:i. It could be overrul and -- you
have lacking 1n 18gal or factual sufficiency of

the evidence whiCh, I assume, is no evidence,

you've 90t to now show that it was c 1culated to

probably d ld result an improper ve t. I

don ~ t Se. I mean, I thinK it 's ~~ you cou

have that struction. at1s th instruction I
get w hen I r . ad it.

PROFESSOR EDGAR: Aren; t we really

talking about thr.e different things, now, stead
of just one or two?

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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error part of it is anotber s

concept..

t complicat

.l1:R REASONERii

t bu t I

Yes.. I think w. should

ink Sam is r 19ht,came back to

H ad Ie y .. T his 1 s w r it so br l~i '"

PROFESSOR EDGAR: I'm i we ne

to do something .- in vie. what w. do witb Rule

277, w. D to come b k and r. k wh t'.

here.. I don't d that at all.. Ißm just simply

sayinç that what you l r. talk ing about is not wbat
Luke.. lklng about..

MR.. BEASONERI Yes, I agre...

CHIEF JUSTICE POPE; Mi.. Chairman?

CHAIRMAN SOULES: les¡i sir", Chief

Justice Pape.

CHIEF JUSTICE POPEi I bat. to just

tbrot+l another dead c at here on the t 1. bu t

.xc t for the brilliant people who are sitting

around this table, the lawyers of as do not yet

know that nearly all of 277 has been dele so
that we are aiming at broad issues~

And out tbere there.. goinq to be some coun

jUd98 who will be slow to find that out and bets

going submit the fraud case in four issues

512-474-5427 CHAVELA BA'!'ESSUPREME COURT REPORTERS



307

1 s of five~ It's going be a ra r 81 Ie
2 lawsuit it's going to be a simple Charge.

3 ae's going to bav. four iSBa aut t re 8ubmit

4 t old fa. on W $ Or t more ern , be
5 may submit it witb a checkoff on eacb of

6 these, misrepresentation, rel! e so forth

7 Bnd he is goin9 to omit one, and t re 'a ootbl

8 wrongwitb that. It æ 8 an entirely p eE method

9 of SUbmitting the cas. and t tis going to

10 continue for some years because ere's no log
11 wrong witb that.
12 Now, d on § t you th ink that the d 8emed .1 f Qund
13 rule should apply to that type of situation like
14 .. have applied it in the pas

15 CHAIRMAN SOULES~ JUdge I don'tn but
16 t b l S b ec au s e I l m try i og tog a tot b road

17 issue. I would just change the bottom of this to

18 say deemed found -- -de fou by the jury
19 such manner as to su ort the answers of the jury
20 to which t tted element is essarily
21 refer able & fi In ot t word s 1 the tr i judg e on
22 confli.cting evidence has got to go wi the
23 findings of the jury on the things at were
24 submitt. Be canit go contrary to the findings
25 the jury OD the things that were Dot -- that
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W.'l. submitted ~ tbing tl. Dec...arili

r. f . r ab Ie tow hat w . u b m i t t , t h. j u r I · .

verdict is going conttol~

Now, that's if you go along -- if you
gO that, en whether it's a bra sue O'l

granUlated issues, the sam.e rule would ply~
it doe. .upport t going to bro issue. because

t 11 Y (. u d on t b r . ak 1 t down.. NOw, t: hat ~. my

f ..1 in 9 ab 00. tit ~ I d (. 11 l t k 11 0 W w h. . r t hat l s

and 'lè t s Ru s ty and he d hll a9 'l e. s wit b me '1 I w t

to at it fully. Is that Orville spe 91

J!lR" v?ALKER: Yes.

CHAIRMAN SOULES: Orville then

Rus '"

MR.. WALKER: ¡ th w. 'v. got

.aivers) one wben you have an ind ent ground
o £ r .c 0 v. r y t h. tis 11 0 t r . q u . s tit i s wa i v ed .

CHAIRMAN SOULES; It iS .al .

MR.. WALKER: at r is w you
have an omitted element, which you ve got a waiver

ere~ ¥ou have waiv a jury trial you have

placed that in t lap of the court to £1 In
other wo s by that issue it's a nonjury trial
and if the jury 1s fr.. to answer that either w ,

so has tr lal judg e the power to answer it

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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eit, w..

He should not be bound by wh the jury s

alre y fau becau t jury can find that
eon t r a r y tow hat is aIr e y f 0 u nd, 1 i k e pro ~ i

caus.~ could say everytbi is 1 t but,

no, t roximate Cause omitt .. The e J g.

can say, well, i don't think it~. proximate

caus.~ it's not in ha with t ve t,
you might say, but he Should have the power

find in such manner as he pleas.. to that

omitt element..

CHAIRMAN SOULES. That1s tbe princip

a r 9 u m. n t 89 a ins tit.. I r 09 n i z. t hat.. Ru s

.Me M a ins ..

MR.. MCMAINS: The nee.saar 11y

referable cone t I don t tb k is -- I me ,

where we disagree, I think, partly is, you think

it.s necessarily 'lef.table to t issue asked.. Of

coutse, the entire cone t of omitt element is

the jury !liuiUt ask.. fir£H: thing is, it has
to b e m i s sin 9 ~ i nth e e ~ amp 1 e t hat we l ve bee n

talking about wbere you ~ve got fraud at has 80

ma el tai one of which isn't there but the
theory of recovery obviously is fraUd, at's what

i IS sub m i t t ea ..
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i .r8 and judg.. know that t'. aD
2 element. Laymen donlt know becau.. are to

3 by the ~Udg. that t yare to coni .r only w t
4 to a'le told .s to be t la.~ I thi at

5 it is against common. 58 for one thi ~

6 .dolt to being contrary to 18 26~A on at.e

7 sLruct the jury, to presume that the jury knows

8 what this mis.ingelement 18 fou it 1n a

9 particular manner ~

10 And I agree with Orville that the question
11 concept of distinction -- we're talking out
12 waiver b h place. and the question is what d
13 you waive? Did you waive tn. right to tz that

14 issue alt et r, because that's what you'r.

15 arguing, or did you merely waive the rigbtto get,
16 the jury to answer that issue?
11 Now, as a agmatic thingø i doubt there~s
18 anybody in this room who.s ever had a judge rule
19 c raty to t verd t on a suppos d

20 finding II eit r d it because didn9t like

21 the parties or even because s ady was
22 intelligent enough to realize t tbeyfiv8 1 t it
23 out and ask them to m . a f lad lag II Most of t
24 t the judges s , well, thatls your tough luck

25 you d idn ~ t Object to it a t y enter the
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judgment, Pre ing, In .IS nee, .e you SU99..t
th should, that t jU'lY would have f that

if I ask ..
Mo. t the cas e s on d f i :l n 9 8 you

don't ever 9 them until you get t

p 1. couit 1 of a sudden it Ie the

court at discovers thereis a d

f ing and that I. w r. it fS mention . Tbe

problem I h wi YOU'l theory, how.ve'l -- wi
your theory of presuming at it wa. d rmin by
the jury is particuiarly consiatent now with OUE

appellate rules.
If this is a jury f ing, t n you donlt

have. factu SUfficiency attack on that finding
unl... you make it in e motion for new tEl .

You ain t got one So, all you Dre talking about

now is the no evidence attack. Yes I can make a

no evidence attack. Factual suff y, no, I

a in; t got 0 n e 0 f tho. e b ec au s e i d id nit not ice it

back then.
faanne J: in the 'ViAt least

have iewrit
t.h that, we

the J:ule ~- because t ru has

o thing. that are chang ing; 8 to deal with a

distinct! be een elements and issues to ad t

it to broad form questions, but two. to 1 lea
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that t deemed £1 lng must. be s rt by

factually Guffie! t ev e~ So at. w
nobody tr lee t.hat issue it gets to the COUl't

of Appeals, t Court Appe s gets to loolt at.
l, t s, look , live t y b od y f 0 t 9 0 t au t h i aii but

there is proof that is sUfficient to s isf us

th there is sufficient ev .nee to support that

deemed find! "

And if you recognize that t e is a

diet tioD be .en no evidence sUfficient
evidence, then what you are do g is imp iog on

that pa'lty, the same one who miss it wh it

went to the jury.. If misses it on motion for

new tr ial, he B blown it forever" And the oth r

party can s , .ell, it's a d..med finding all
live got to have is a little scintilla it

could even be bearsay as long as it was

unobjectab18ø ¡ get to support it all without

ever baving a fact findez ever try tbat case"

I find it diff ult to believe t

bra form submiss is t cone

t sroic to the

t tb ;.ie bav

to m t cbarge that much jeopardy for. 1 Br

that if be has mess up, that be can t atIe.at

go back and try that issue at some level and get

some judicial a.term atlon rat r an maki all
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t . pzesumpt s out, .ell, tbe jury wau
bave ans.ered it tbat way w if tb b only
known .bou tit e

CHAIRMAN SOOLES: B dy thenB ill

DOl'S eo~

MR. LOW; ¡ would reei i: ink tha t
by the

.1£ th

is is a f ing th was not d re..

jury~ T a, before a judgment .a. enter

f out out it before a court should

it, you have waived the rigbt to a jury.

someone should consider it and cons ar t

justice in the ca.e in arriving at . d.cis! ~

Then if it's on appeal, I think, as Rusty

suSges , migbt COme up to 90 to appeal. en i:
think you should go along favor affirming

the ial court rather than reve'lsing the trial

cQurt on something he really -- that wasnit even

brOu9bt to his attention b ause en fS a
judgment.

ress
Then

CHAiro~AN SOULES: Bill Oorsaa ,

Frank fi

PROF ESSOR PORSANEO; Well, t t.(ison

why Ilve decid to go with Luke's approach on

this istbat when you take a look at this rule and

what really h ens, an element is left t.l

512"'474-5421 SUPREME COURT REPORTERS CHAVELA BATES
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1 t \'1 cbody knows that thlOUg e entire
2 piOC. lng inciuding rendition of judgment.
3 So, s that cone ally that we S r

.4 met'lIlY waiving t tight to jury trial t
5 the Judg. has m e ia find ing on the b s of

6 con f 1 ic ti evidence 1s it ~- it's a p'leten .

7 It is b aus. t t '$ really not what h.appen ..

a What ha.ppen is nothing on th elemerit,

9 and on appeal i'le treat something as hay ing

10 happened bas upon how the judgment was

11 iendered ~

12 Now, in the cases that I '". seen that up

13 with a kind of a judgment that's in disha'lmony in
14 a sense with t verd ic t, there s usually some

15 screwball re why t Judge render

16 judgment t tJ ay s did, or he did in a given

17 cas.. You s..~ And that has nothing to do with

18 it",
19 SOu this device that~s our as ru s

20 that has the appeal, t log ieal appeal of being
21 of a rational solution to . prOblem t re ly
22 existsç it has an in 11ectual .1., It isn't

23 ~- do.an ~ t really work rationally at all And SO

24 what~. the difference whether w. say it's this
/'25 pietens. or that pretense on the issu.$
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wouia you tak..w t

.ake a find i If it..

M R o¡ MC liU\ ¡ 1' S ::

power of the tr 1al judg e
called to his attention?

PROF ESSOR DORSANEOi That l s.h 1

¡ bave a hard time with t task Luke '"

MR. MCMAINS: The k is, if you would

not take t t powe'l , that i s the r. on t t
they have d.emea it found in entering the j gment

because th give the trial judge cr it for

recognizing it and d..m it fou tha w as if it

had been expressly called to his att ion ~ If

you're going to 9iv8 him that power, t the

ex ten t of the waiver is the waiver of the r ht to

a tr ;lal by jury , y r VEl 9 to be cons is t
there to s

don $ t

that if you donft phras. it, you

CHAI iu.1AN SOULES i

MR. BRANSON: Now

Frank Branson"

Rus as I
u erst what Luke is $ iug, though, w t is

neceB.arily refer Ie elements the time to b
tea out is t ti to object D tbe charge.

And what ~- exac y wbat would happen a fraud
case or any of your at r cases, is . defense

1 er, whO is probably mo'l. up on the proe urea

and tbe elements than your average plaintiff's

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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lawyer, will sit t re kDowin9 tbat the t i.

missing take his bite at t apple on his
motion for new trial level knowing b ca.'t loae

the lawsuit that at e.
CHAIRMAN SOULES: . r ans to

au sty ¡ s .. t h . t bot h s . s
MR. Me INS: Yauiv. already won.
MR~ BRANSON: Accord ing to judgment

re -~ I mean, if ñe knows the jury f1 is

iiOt gol be any good on him, h.~s got a du

to pOint it out to the trial court to make that

correction prior to being submitt to jury~ If
.e do it e way it1s pr os that.s t aw
from him. He do.snlt have to make that

ob j t ! C:.Hl '"

MR. REASONER; Frank, live never met a

man with th k lnd of att i tude '"

R.. SPAlUtS (Et PASO); Ire a
failure to make t objection to the malpract .

carrier at the same t '"

MR.. SP ARK S (SAN ANGELO): at Frank

wants you to do is to Ip him try his case~ It

would be your burden to point out each element he

ne s..
CHAl RMAN SOULES 11, 110 1 er here
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would fail to objec t to, i tbink, an t

element unless it was essential just a fo'l one

conclu on that ~b. jury was golng to 90

way.. I mean, I can't at e n object to

an instruction or definition of c .. of tl

that omitt one of them that you bad a chance to

atgue with the ju on, and p 1. t. wou nit

do that II

But, you know, who ~~ what do you we i

gu..a that i a really what we l re down to.. If a

party omits an element, all the partiea, 's not

just one party ~ The plaintiff try ing to who
wants to prove this cause of action or def ant
who wants to. ab1ieh the affirmative deten..

doesn't get all the elements

nec..iar ily 'leterable element.

The 0 r sid~ doesnVt object. Neither p ty
baa -- is seen fit to try that to . jury" Tbey

both waive tb fac al ãet rmination of t t by

. j u r y " y h a v e sub m i t t ed tot j u r y at
both r a the cantr Ii $ue in the

omi e one"

t
caS. and it' s b ..n d ea

TO me, a jUdge ought to have to en r a

98 Ie t on th " And the part i.a caD' t now come

back af l' t fact and go back try to do

Sl2-474-5427 SUPREME COURT REPORTERS CRAVELA BATES
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something t should have dQne at t charge

stage b ause what are t odds? Is a juiy t

...s D.arly all the c as. you l w g 0109 see t
rest of it or not? ¡ cantt r t t. I ...n,

nobody got a crystal ball. t I w
sus t t t most instances, if t b.en

sUbmitted, probably the jury answering

question will be pretty much t same.

It d end. on bow ba'ld you ~r. going to hammer

on that issue in jury ar9ument. If you9'le 901D9

to hammer On at issue in jury argument believe

me, you're going to object to the charg if it

omits tbat element. So, If it i 8 t import i
to me, !t ought to be ra before t

submisB ion. So I gue.8, really -- d you ge a

quest!
MR. JONESI No, sir.

CHAIRMAN SOULES; Let 'a go ahe and

get everybOdy heard this. I ..an. it's pcetty

important. Hadley $

PROF ESSOR ED R: Assume t re U 8 no

8V idence. Now, at's not waived Is it?
C I RMAN SOULES; No. No ev fa ene. i8

not wa! . And what I don't una.rat . Rusty.

and i fd like to understand it -- on an

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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e YOU'l r 19ht

t r

iency

of

aUff

to app

it.a ..-
MR. MCMAINS. lecau.. right now if

irig -.. i\'f h you d is c . th is to be . f 1

is a- d . f 1r.id ing by t ju , then it is a

jury find¡ng. RUle 324 requires a jury flog

for attacks on against t great we ht or factual

suffiGi.n~y or even remitted be attack by
motion for new trial.

C HAl R!lAN iOULES: Ok.y ..

MR MCMAINS: All i sa was --. it

just ne s to be understood that this is a

necessary counterpart of what you l re suggesting..

CHAIRbi1AN SOULES. And a judge :finding

can -.,

MR. HC INS: W. Can ke ou r mo t

cases dc.uiit n mot ionsfor new tr 1a1. Nonju

for new trial under our preet ., witb very

11m! circums es u er 324.
CHAIRMAN SOULES; Even a nonjury trial

of one part.. In at r word s, suppose pr tor to t

I donlt know th -- au ose that this

bet\..een verd ic tomitt element is rala

jUdgment --
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MR~ MCMAINSs It do..n~t m e

d ifference '"

CBAI RMAN SOULES: you. ,

Judge make a finding that judge mak.. a
f lng. Do you bave to rai.. t t in a mot

for ne. trial?
MR~ MCMAINS: That'. what ..~r. trying

d..l with in t rule", I mean, t po tis,

..., you 'ze 8 lAg at t rule should be t t
the judge ha. only the power to render judgment in

accordance witb tbe v.xdlct~

CHAIRMAN SOULES: I'm trying to get an

answer to something e.
MR~ MCMAINS; That'. your position,

JUdg. ba. DO f t f i lAg po..r at 1en II t

in that Le
CHAIRMAN SOULBS~ I'm not --

MR.. MCMAINS: If he ha. no fact

finding power aD that element, it is . jury

finding_ A jury finding on against the gre.t
weight or factual Buff 1 must be at k by
a motion for new trial or it is waiv *

CHAI R~1AN SOULES ¡

:Billa question..

MR ~ MCMAI NS i

Ok . Let me ask

inSo li you .are .r íI

512..474-5427 SUP RElvlE COURT REPORTERS CHAVELA BATES
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th~nn to a no evidence attack at all assumi that

you have m to discover it by the time you
did your brief.

CHAIRMAN SOULES: Bill Oorsaneo, if

the Judge mak 8. express.d f i iftg on aD itt

element be verd t and judgment, do..
insuff ie ianey of the v id . on t .~pr.ss

finding by the Court just one element have

raised in motion fOr new trial?

PROFESSOR DORSANEO: 11, no. The

rule doesn't say that, but the rule doesn't ..y a

lot of tbings that we also know have to be ra1s

in motion for new tr ial.
CHAIRMAN SOULES: SO, maybe there's no

difference in vh b w you deem it.

MR. SPARKS (SAN ANGELO): The Judge

has to en a verdict consist.nt with what tbe

jury has found is what Bus is say ~
R~ LOW: A'l. w. treating that as a

jury finding or judg t1
MR~ MCMAINS If you treat it as a

jury finding ites going to ve to be ra1s in.
motion for new trial~ Thates for certa ~

PROFESSOR EDGAR: And maybe it should $

PROFESSOR DORSANEOi And it ougbt to

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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PROF ESSCR EPGARii

CHAI Rl~!AN SOULES ii

as a jud98 find , you

mo on for new tr tal ~
PROFESSOR DORSANBOI It. 14 be",

PROF E S SO 1: ED GA R ii Its u res h 0 U Id b e*l

CHAI RMAN SOULES i So it m b. t

It sure sbou be.
if you treat it

bave to raise it Oft a

S HI

PROFESSOR DORSANEOii Under t current

Eule. Rusty 18 right. It literally only s s that

you have to raise factual ufficiency campl.i s

when you have a jury f1 ing. but this par r b B

of Rule 324 is -- wben I read it and t Boh it, I

th k that there are also 0 r situat 8 ¡

know about Some of them in which you have to

include something in a motion fOr ne. tt 1 when

they're not mer ed in it. And I just don't

think this issue was dressed by the Supreme

Court"

d teas¡ twasMIL, JìlC JVA I NS: f

though, b~cause that is what the confl t was in

the previOUS rule Rule 324, because there was a
previous rule that talk ~- in which there was a

dispute be een £1 PaBo and Dallas wi reg8'lds to
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1 wbether you h to have a ion for new tr ial
2 at t 8e k f 1 i 8 by a j ud 9 . .
3 PROFESSOa DORSA.BOI Let.e put it
4 tb is w i If ody .sk. me. t 'l ht
5 to iDe lud e a po t in a mot lOD for new i.l

6 it.s a factual insufficiency camp lnt concern

7 a judge finding in a jury ca.e, Zld say you bet i
8 do it~ If you don't, then you have $ n.

9 technicai arguments but you prop ly have m ..

10 mistake, so, that l s my answer ~ I know what my
11 legal advice would be",
1,2 CHAIRMAN SOULES: Are t ie"'- Harry
13 ..oner~
14 MR REASONER; Y 88 $ ¡ wau Id 1 . to
15 Eai.e . somewbat different but Eel. quest ~
16 You know, a. I understood the PE i' rule we had

17 DO problem in only factual mat rs bing ae
18 becau.e issue. appropriately submit only factu
19 questions the JUEY. I t e it an el ment can
20 be a mix fact in law, right? So, it seems to me
21 that at a minimum we should qu ffy this to s
22 factual element~
23 PROFESSOR DORSANEOi Well, you see
24 you ~ ie 90ing to get yourself in a place where
25 we ¡ re 901D9 to be lost forever ~

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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MR~ REASONER~ NOt t j g6 alw s--

thè judge alw s dec ides ency, val 1 of

contract, these are .1v s decision. tbat
JUdge mak.s~ The way you.ve vrltt t rule,

you're going to take away his .r ~

PROFESSOR DORSANEO:; et me give you

an ample of a confl t tba~ ve have now w .

this problem really ists nove There a cas.

len versus Amer an t10ncallE;d Life

23

Insurance Company or a n to that effact, and in

that case, I ink that the Charge was a case as

to whether the'le was fraud in getting suranc..

Fraud was defined in terms of what e person ~-
what the appl Ie ant k new or should have known at

the time tb appll rather tb wbat they knew.

In 0 r words, the 8e! er r irem.nt of

the defense wa. not def ed properly. Okay NOW,

that's treated as a law problem r er than a

mixed law fact. problem"i can't lain it

well enough to get it across simp

MR. REASONE That l 8 not a law -

whether you knew O'l should have known is a

question for the jury.

PROFESSOR DORSANEO: NO, no, but --

PROFESSOR EDGAR: aut the word s i' are

24

25
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should have kn

definition..
~ were left OU t of the

PROFESSOR .oORSANEO: ey were put in '"

PROFESSOR EDGAR: were put the

definit and it was only what h knew rat r

than what t y should h e known that was

requ it ..
d i v id 1PROFESSOR DORSANEO: liníl

before on wbetber sometbing is treat as

defective such t t you waive the law which 1s

where we stout, Rusty arguing that you r8
waiving the law this and -- or subject to
deeming principles had to do with whet r it was.

1a. question -- la. giving imp er law, you wa .
the law, too b ,tough luck, no relief.. If it ~s
messing up the factual elements question, th s

different. That never m e any sen....

t.hese f

MR.. REASONER: Bu t w

a1 elemen , then?

don't you call

PROFESSOR DORSANEO: BeCause ¡ don l t

want to preserve that old. ff.

MR. B RA N SON i L uk e g w tar e you

tee om:rending?

CHAIRMAN SOULES; W t I *m

'lecommending and ied 1 . to tbink overnight out
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whet r we ought to put f a1 t re,¡ l't

want to I mean, .ithe~ iDCI .tiOD would

be to do it nOw or thi out it overnight

se. if Bl11 does come up with sam. lags t t

histor ically we would really be mudd i th 8 up

becau.. you know we can i t

CHI EF JUSTICE POP E; Teii m. e roote

time wbat is w~on9 with t d....a fou

support of the judgm.nt~ Just tell me one more

time w t is the vice that fl . from that,

what are w. going to do about these thou. s of

case. tbat ate 90109 to be correctly tried the

system that i s not t fraud issue rt ularly in

the lower courts~

i-Ui.. BRANSON; 11, what 11 p~'iUU3 ¥our

HOßo~. when the tr 1.1 c our t d ems t mlss 1

element against the jury verdict and en rs a take

nothing judgment and on appeal you are limit to

what deemed the facts to ve been, which is
totally con~r.ry to t jury f IDa .

CHAIRMAN SOULES: Judge I th k21

22

23

24

25

this --
calEF JUSTICE POPE: Oftl , of course,

we have that situation 'light now

MR. BRANSONI I understand at ey

512"'474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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CHI JUSTICB POP i Bu t how

how many t s hav$ any of you an exp$t ienc~
or re out a judge deeming a f

c oatr sry to t ju ty verd ic

~ B NSON= I've 90t on eal

now with major NOV f iDgS in them. If . Judge

was going to NOV ific jury findiD9, WQuld

sute a. beii go back look fo~ ele.ents 1 t
out..

CHIEF JUSTICE POPE; I'm not familiar

eas actually..
MR. REASONERI au t, Frank, ian $ t t

answer to JUd98 -- my suspicion is e answer to

Judge P a's question is that none of us know of a

ca.. that .e ;ve b.en valved in w r. the Judge

has deemed a finding contrary to the jury verdict..

CHAIRMAN SOULES 11, t 1 re in the

with the

book s 10

Rio WALKER: I d 't th k itls

hap since w back in maybe t. '30 is..
ca$è of Nixon -~ where the Supreme Court up ld a

jury of cours~, finding contrary to the verdict

not barmony, w back 10 Nixon against aersb
(pbonetic) , I believe, was the ti . of it ¡

512-474-5427 SUPREME COURT REPORTERS CHAVEL.A BATES
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. 1301. DE maybe '40s. I inkthink it was in

that's the t time it's ever

CHI Er JUS TIC E P OJ? E i

..

11, that donlt

mean tbat found accoraance witb j gment b

got a rather illustrious history. It I . back

Silliman v.rsus GURae (pb tic) prior to rn

of tbe centuEY.. at Ws wb.re it happened.. Judg.

Gaine. wrote it in wbicb was an oversight c....

didnWt submit an u isput issue.

MR.. !f1ALKER: Judge Ga s wrote it

so forth.
CHA! RMAN SOULES i Judg, I go to

Lemos --

CHI EF JUSTICE POP E: My que. t ion is,

don~t .. have t Sa.. problem if .. say five let-
instead of "judgm.nt~ that.e ve right now?

CRAI RMAN SOULES: I th ink not, Judg.,

and here's whyi It come. out on your ca.. at

Lemos versus Montez where you condemn

proliferation of instructions $ Now, if -- I

don't care ~bet it's affirmative defense by

the defendant or caUBe of action by the pIa tiff

bu t I wan t us. c aua. of ac tioD by the

plaintiff * If in tbe plaintiff '8 cause af act! ,

he has risk of being deemed out. of court because

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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dO$sn§t have every conce able e1 ment in that

uctioni I tbink w.tre going to proliferate

instructions ..
On the at r h -- because he do..n t 9 t .

chane. to b . a def ant sho at h tb.

ebarge c renc. 'l tbls. Tbis is after e
verôictG As. mat r of fact -- and th trial
judge has ruled aga st him so has got 't.o come

back in jus t analy ie every c oncei vable
struction to be sure that he d sn~t ave an

element out of that instruction.

My f.eling i. tbat a. a policy -- it § sjust a

policy mat r in support of simplificati of t

t'li judges c:r ting a cha1'g8 the sancti of
t h. b road is s u . t h . t 9 e t s . u b t t t w.
support that verdict every w that \le can

includ ing if somehow an .lement iB left out tbe

-- in e leaning towards not ptoliferat

instruction. as .e used to proliferate issues,

that if that's not complained

ve let stands and that p

gets a judgment on ite

MR~ BRANSON: And the truth of the

out, that jury

who got that verd 1c t

mat r is, Your Honor --

CHAIRMAN SOULES: That's why --

512-474-5427 SUP REME C OU RT REP ORTERS CHAVELA BATES
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1 PROFESSOR DORSANEO: It is a point.
,2 ¡ViR. SPARKS (EL PASO) = Luke, do we

3 have eh e t rule now re a 1 er is
4 requ lr to 8ubmit 1 ally iuff t i.au or
5 instructions to that he has to BU it -- he O'l sh
6 bas to 8ubmit almost 1 ally iuff lent i.su ..
7 It .e.mi to me that tb i8 11 one of t time. th

8 we i r $ look in 9 at tin 9 toad tar u to.
9 1 er w didn It do his ark who is

10 mak a mistak., at ø 8 been one of th
11 problems in always drafting rule. is how far do
1 2 you go.. I guess, i just .. .. f 0 'l t bet e cor d I ink
13 I better say tbat it's one of th first tl I tve
14 eve r &g 'l e ed wit h Ru s ty ~

15 PROFESSOR EDGAR: :00 you want that on

16 the record?
17 MR.. SPARKS (EL PASO) t I put it

18 thete..
19 PROFESSOR :OORSANEO: There l s another

20 motivation involv here lnste of just favoring
21 verd ie ts and jUt s at, kind of bus ss ~

22 One the main proc ur motivations that. I have
:2 3 i s t hat one ewe s t. art chang in g the r 0 S 10 f

24 qu stions and instructions as .e iV8 done as ha.
25 b en don. since 1973, we run in problems of

512-414-5421 SUPREME COURT REPORTERS CHAVELA BATES
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en c a $ est hat are d e f ec t i vd 1st uishing b

instruction cases.

error b.. been under a cer numberAnd t

of cases when they're cone tu iz that w

considered to be waivea you ree t 1..

tbat is 8ubm it in tbe ins true t ions of
äefinitionsi it s the Allen c.se~ You run into

confusion as to wbe ei you . that k lad case

or wb r you have a case tbat s cover by the
deeming pr iples ove'l he'le in last part of

old RUle 279 And you can mak. you Can mak. an

a r 9 u me n t t h. t P r oc ed u r all y i s sou w he :r e t h.

'lesult ends up being diff.r.nt~ By having it be

in harmony w lth the veid ic t, t problem

disappears. The problem of having different

sets of rule. comin9 to different conclusions goe.

away and that' B anoth~r motivation that I would

have Ð We imina other proe ural robl.ms by
doing it the w Luk e s s ..

MR" Me NS: 11 ¡ have another

inquiry .10n9 the line of Judge Pope* What

happens if both part 18. -- B ine. we' re talk 1ag

about. bunch of incompe ts ying a lawsuit
what happens if a party submits his eory of

recovery, since you are revising it so th itBs

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1 d consistent with the answer to wh b it is

2 referable, leaves au t an e1 t and t a..

3 aDd the aefend t alBa le.ves out one of hie

4 elements.. So, now u e.ryour rule, we 98t to d.em

5 both them fau consistent with ju
6 verd t...
7 Now, w t~s the JUdge suppes to do with

8 regard to r ering a judgment when bo t

9 defense is proveD by SOmething at waøD ~ tasK

10 the ju and the recovery was proven by something

11 that wasn ~ t ask the jury? The question r. is
12 the power and discretion of tbe trial judge in the
13 abstract. And the extent of t waiver that we
14 are going have in questions wh r we ke the

15 waiver that weave r 70 or SO years or do we

16 ext it further to where you s we waive this

17 rigbt to t'lY it at all, by vir having miss

18 t fact that it was omitt e1 r from

19 r overy Or defensG0

20 And it seems consistent that what he has
21 waived ii submission of it to t jury
22 That IS what Fedeial rule is ~ The F eial rule
23 is exac tly the same and t ie re a lot people
24 \*Jho are proponents of the Federal rule, because
25 t Feral rule on omitted elements or anything

512-474-54.27 SUPREME COURT REPORTERS CHAVELA SATES
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tbat should have b.en t charge but w.an i tar.
de found by t Judgw and are 8ub j ec t to the
-- that's rigbt.. In a general ehaigB Or tbing
e1s., if you. · t got. b t ie,. sume
w. 9 lve some cr ence to the judge' s know! g

these th s $'
And I just thi it'.. detr tien fr .

judge in uncomplicated cases ~ 11m not sure that

t . atenlt going to be efforts to cr t

instructions, YOU'l terms, for both defense.

claims and sometimes the submission Of mult .

theo'll.. of claims in t i,ssue If theres

isn't going to be left out both sides'. men ,
and if you s rt s lng a it rela s to tbat

issue, en you Ire going to wind up having as

d..med find1n9s axgu in favor . t a judgment

as you are for it, if you don~t bave any w out

of the box"

Iou r answer to tbat -- e only otber

response th you can have is well at's

obviously, then, an irreconcilable confl t~ So,
..tre going to find that the d.emed £1 i s

irreconcilably conflict a new trial is

.arrant & Now, that just seems to me to be an

awful .aste of time" And I tb k that it is a

512 74-5427 SUP RENE COURT REPORTERS CHAVELA BATES
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. geftera1 submission pract .burden on not

an improvemènt..

HR. LOW. I would mave tbat you pu t it

to a vote as to tbe -- whether we ire 90 rn
it afte way or tb. anot r -- c . the ae
finding . w ar the other br it to a
va \1rh ie h w il

PROFESSOR DORSANEO:¡ Tbere's re

thr.. choice., thou9b~

OkCHAiiU'lAN SOULES:: !l What ¡:u:e
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law kind of tbing. Do you u ers what I m
saying? Under prior 1 , if you define ligenc.

wrong w , t tbatls e definit of

089119 . fo'l YOUt ca.. you Can lt c lain

ou t 1 t DD e 11 you d D l t j ac t . ,It '.

analogous to d It the wroDg w by

1 av ing a pat t 01 the del 1 t ion ou t, by 1.av i
one element out.

And unõet ca.. la. that exists now, if you

chatac t12e the problem .s a defective la. an

instruction problem, then . la. -- then it's

walv '" i me.n, it's not part of this deeming at

all.. ¡ t l S an 0 the l' p a i t '" i t 's 0 V Ei r in Ru 1. 27 4 .

It's not ie 279.,

And tbe tbird thing is -- the tbird tbl is

do something like Luke suggests at ¡ tb k

dodges tbe bullet on whetber it is over in Rule 274

or bere in 279 because you 8 it ia still going

be de ~ still have to pret that it's
found tbere still has to be BV ence but it '.
now going be harmony witb the VB ict r 8r
tban wi 8 jud9ment that came about on BO.. basis

or anot r ..
I th k those are really tbe tbree choices ø

e problem is present as I s.. it, by us

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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questions instructions
t r 0 1 . s ax. c b , .

ing t role.c

deflnitionsll w

rules 1 ik e these d on · t u mean s

thing anymore"

R" RBASONERI It ..... to m. that y

re ly just slid. over the issue wben you. in
bar witb the ..rdict. I thougbt .u.~y m ..
very powerful po t th.t in c lex c.... you l te

9010g to bave . var f i 8 t and if you

s ,Cour YOq have no power, you .V8 just got to

look deem for both clef ant plaintiff,
everything in suppa t of what; the jury did
partially find, th n I suspect t t you .xe going

to help defendants pr ably more aft pl. tiffs

in t.... wbere defen... .re rais , you know,

w r. t y bave submitted some incompl e defense,

and you've go~ to d..m the rest of it.

CHAI RMANSOULES; ou '\ou h~ive to

d e.m an omi tted .1 n t c ons.i.s n t. w i tb the
f ind ing s of tJi€1 j u ry on the n .£:S ar ily t' af er 1.
submitt issue.., Nec..sar 11y refer 1e I..

concept. that we know out~ It~8 a diff ult

concept..

MR., REASONERz On t

aff ixmat!.. dense..
Bubmitt
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CHArmiAN SOULES: On the submitt

affirmative d enses if w
of th~t, that part would be d

t defense."

all omitt part
i.n suppor t. of

MR" RBASONERI Wb b would I' qu it a

judgment. for the def ant"

C IRMAN SOULES i 11, to e ex t t

th that. defense wiped out t entire plaintiff

~- w tever part of the pla tiff's cause of

action it went to" On t r b , if in the

same verdict, there was an omission from t.he

plaintiff ~s cause of action, and everytbing else

was found his w it t omission would be deemed

in favor of the plaintiff because t t would be an

.1 t nee sarily referabl. to his case"

So when you get ough you 'v. got.
c ompl verdict" NCH-J, how i twork s d ends on

bow the veiólct wDuld have worked if it h been

complet y submitt to begin with~

!\lR.. REASONER: But, you know, i: guess

my problem -- this seems to me to be a r

po nti 1y a very r ieal change.. I mean, we

know that -- at least as far as I know, e
Federal rule, whicb face. basically the same

problem at you suggest is now eug ered by

512-474-5427 SUPREME COURT REPORTERS CBAVELA BATES
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more ex u8e of struction8, works very 1
by leaving the discretion with Juà9.~

C IRMAN SOULES: ai retion with
e ...

REASONE -- tom

f lnd :lng ..

C RMAN SOULES: Well, but this i.

the Judge fai18 to make a finding-

MR.. REASONER: I u erst but thatis

the as I underst
Feral rule -..

PROF ESSOR .oORSANEOii

it, tbat i8 the way .

The Feral ru

v.n t th d ..rning

CHIEF JUSTICE POPE: Let U8 assume

tb t jury come. in t rei.. veró t

t teia. hole in the instruction about one

element that! a not there and everyb y discovers

t t fact. So, th go up and y really bave

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES.
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it to t

(10 t,hts

h it bet judge and t argu
judge, the judge $ s, well, I ha
but 11m going to bave to f

.lem.nt~ Tbere is evid e

over 1mlug weight of tbe ev enee .a I v it.

is ag alnst t verd t whet t verd t b for
t def ant or pi. tiff, i lm go

rendez a judg t other w . In otber wo s,

e judge is performing his function as . judge

and be make. his decision.

on th i s ot r

r. and thé

MR", LOW: Can we put those in

categories?
PROFESSOR PORSANEOi I would ag re.

witb that. I agree with you OD that a, JUdge

Pope. I don t ink anyb y can argue with you

about it. Thatls t case where it never comes up

UDt 11 af -- un i appeal ~

CalEF JUSTICE POPE: If staxt

drawing that kind of ale between whether

Judge c rule or caDIt rule, then we ne

rules on this,.
M.R .. LOW: On e i fit is on e if it l s

n $I
CHIEF JUSTICE POPE: Ana we are really

eu in9 things fine DOW..

51.2-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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0) i: ve g at a
You try your c e and

$

little problem right e~
an ele.ent is mi.8In9, . fr

quest there's evidence t
cas e , you. r

y t ther t
judg e for what r 'leaSOD, jus s s 1, you

didDit submit it I just donit ink tb .

enough evidence i rule ainst you * Ok $

But ie .v ence~ My pi lem 1s that at that

point in t ,I think the al is over. You

didnGt get your .lement submit you~v. got
no right to appeal from that judgets rul Dg.

Now, if he rules in favor of the ve

reviews the evidence, Bays, yes, there s ev e
an .lemen t along withhere, 1'11 f in.d e

ve rd i c tit ht h e other p . r son, t h. d. f an t 8 ,

have got t r i9 ht to appeal and have an llat.

court look and see if there is evidence or not~

But if be rules against rson t left it

out, thet.us no appeal from what Iim h..tin9~

MR~ REASONER: Why not? ¡ don It

underst ..

other w

PROFESSOR EDGAR.:

, thou9h..

~Ut. I"lCl"iAI NS t

PROFESSOR ED

is c an work the

Works both ways..

R: Let's just assume

512-474",542'7 SUPREME COURT REPORTERS CIiAVELA BATES
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t fr is an affirmative defense rat an a

tory of recove'lY~ t omit element is

missing . jury £1 s in favoE the
defendanL at omit .1.m.nt~ 8 trial
jUdge migbt conclude, .el1 ¡ tbi that Is

s b. answer -- tbat t 89 .nc. is is

no . . to support th miss .lemeat so

I'm going find the on tb ~
tlR.. SPARK S ( ANGELO): I

u nd . r s .. I W m jus t sin 9
PROFESSOR ED Ri It: works bo

J!lR,. SPARK S (SAN ANG 0) i

. S ii

proposition is what. I;m saying, .. It seems
like to me t if . Court rules opposite from

the rest of the jury~. findings , tbere
ie no right of app ,.

R.. REASONER; i don ~ t u ets .,

you · r.Why i.nlt it t same shot whichev 'l W

coming on that?

., LOW: Wby is t re no right of

.1? I 8 its t. tor y . t you c an i t app ..1 0 r

you just couldn't prevail?

MR" BRANSON: No", I hink wh he l s

talk ing about is the burden that you have

ap .1. .v ence versus sufficient--

512-474-5427 SUP REME C OU RT REP ORTERS CHAVELA BATES
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1:y t re is noi-i R.. LOW ¡¡ .. - but c e r

rule at s . you 10.. your r ht ..1..

CHAIRMAN SOULESi You would e

same rights as if the jury h

against yet\,

f t t elemen t

judgment ..., Loih F
eal for final judgment..

~iR., WALK E Ab solu

C I~¡AN SOULES: Ok

You e an

ly..

Any furt r..

d iSC\U1S ion?

MR. REASONERi I think your suggestion

of r 1 8C t 0 v. r t b. Dig b t 9 0 I wau
like for our draftsman to reflect on the use of

t rm ~.lemeDtsø because I think wben you get

to t s. quest 8 of law, it seems me

wh h I would p.resu elements to compreh , th n
you shouldn D t t should be the same rule..

C HAl ¡U1AH SOt1LE.S; t ' s y to give

that some thought. remi me, Harry, be
sur e get b ae it tot bat tom 0 r ro W \'1 her w.
should insert "fac ~ bore t word ~ emen

in most place. in this rule. Maybe we sbould do

that. au t that'. not -- as 1 see the pr ine

is B U e 0 the r t t t b. rei s w t r w. con tin u .

elements as being deeat omi t into

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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8U Grt of . j ga.n~ Dr wbeth r .e treat o.i~

elements .s be g .nc S8 . bro issue

And i f d 0 t bat, . n you w ld. t t

ve iet controls" You would d o.i~t

81emen ts in favor of the ve

PROFBSSOR EDGARI

motion? Is there a motion on

t"
i me.

II floor?
CHAIRMAN SOULES: 11, i .a. go to

do it"" ¡ was going to submit it disjunct! ly

since I guess it s got to be one or . other, but

I i 11 b. happy to heat you rs "

PROFESSOR EDGAR: 11 witb r spect

to he question DOW before UBJ I aove that we

reta1n the language in t rule a. it now te 51

that the deemed -- or t applied f 109 will b

d.emed in such. way as support t judg "

R.. SPAmtS (EL PASO) i..

MR.. LOlh I seCOnd tbat motion

oved by Ii

arks thi
CHAI Ril1AN SOULES =

by20 byEd9 at and see

Buddy Lcn.,,,

In

21

22

23

24

25

CHAIIU~U\ll SOULESi 1'hosEl favor of

the motion, show by bands..

lULi, SP.l,R S (SAN ANGELO) * ttl t?

C RMAN SOULES: This is to deem

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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ts tfavor of t
VEt t oi

MRilSl s ( ELO)i Is this

yours?

¡~iRe l.1C INS: 11, this is t

existing ---
is isPROF ESSOR EPGAR~ 1st

rule"
MRø MCMAiNS~ large..
l ROF ESSOR EDGAR: And I d W t th ink

you ~ re in favor of t t, Sam"

MR. SP S (S ANGELO) i I l m nD

PROFESSOR EDGAR: Not from t you

said '"

f.lR.. SPARKS (SAN ANGELO): i have a

two t cries" One I will call Lukels and one I

wi 1 i call Ru s ft Sil

CHAIIU4AN SOULES li is Ru s ' s

theory..
:i ROF SOR EDGAR~ is i s Ru s ' s

t.heory"

SOULES. 12" OkCHAr il

tho.. in f r of deem! it in support of the

verdict tbat the jury r.ac . Thatls four.

MR" REASONER: Bra U8 is voting bD

512-474-5427 CHAVELA BATESSUP RENE COURT REPORTERS
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1 \'la18.
2

3

4

5

l? ROF ESSOR EDGA!h B r us vot tw $..
CHAIRMAN SOULES: 12/4:,"

ERm So, this rule has bR..

opt "
6

7

8

c fU"lAN SOULES ~ c t for1

some ch e8, and welre gol to come back to it

ine w theE the fac .1 nte s Idto de

9 be put in..
10 PROF ESSOR EDGAR: , as far as

11

12

13

14

'lu1e in its irety is concern ,tbougb ry

a question ~- or Sam, ! guess, a fiS t ionh

concerning the implementation of c

emb r a.c in t o par r he on page 8, so we

15 1y haven ft dealt with ose yet '"r

16

17

18

19

¡vIR.. REASONER~ Anai would aslt you

reflect on whether e insertion of fac a1 would

make it consistent wi the prior Eule..

1? ROF ESSOR EDGAR Over here in the

20 parag rapb on pag e 71
21

22

23

24

25

MR.. REASONER: Yes..

PROF ESSOR EDGAR: It m ht. Luk e

to defer that until r r 0\1 ~want

MR~ REASONERi ¥es w I just mention

that ..

j
512-474..5427 SUPREME COURT REPORTERS CUAVELA 'rES
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11, \lia!t a
minute. Where it tbat you would fae al?

R~ REASONERI Judge, wbat i wa.

sugges tJ is. I would uad. tbe pr lor
rule on deeming, all at was really bei ae.

w.. fac .1 findings, it seems to m. ~.l.m.nt~

is a bro ar rm t t could compre th
quest ODS la. as w 1. So that make it

consistent, you ougbt insert . jeetive

ß f ae t U 81 n . v . r y t i m. b. f 0 l e "el t ø "

CHIEF JUSTICE POPE: Wel1, 18D 1 t the

at a judge make. find . on isonly lag

factual?
MS. REASONERI Unde'l tbe d.eming

rule?
CHIEF JUSTIC E POP E: Yes ..

MR. REASONERi Under the ex isting

deemin9 'lul

CHI EF JUS T i: CE POP E :11, i t. s IS

judg e shall f lIe writ n find i s -- wr itten

find fng s not cone lu s ions.

Rø RBASONERI Well, I d on ~ t know that

that alone ..- I mean, certa ly y.ou cim h , you
know, findings On questions of law findings on

questions of fact just as a matter of genet

512..474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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CHI Elf JUSTlC E POP i: 'm ser 1o\.81y

resisti w t you~re 1king out.. 1 thi -- 1
just tbougbt it was already t re t ly

th . j 91$ Can do is make findings of f tii

HR.. REASONER: I th tha t ~ s

certainly true under our present rule I t

it seems to m. t t we ought to make it C ar

th by uaing the broader term H.i.m.nt,~ w.~r.

not exp tng -- w.~re not cn ing the re.ch of
the rule..

PROFESSOR EDGARI You wou suggest,

then, that on page 7, fifth line it says, ~Of

more than one factual emeat -- cODsists of more

than one factu .1 at.p

CHAIRMAN SOULES: It appears several

times Ò!

PROFESSOR EDGAR: ! f we jus tpu t .

word §f.ctu.l~ t re, en, th everything else

talk s .bou t such .lemen so that we on ne to
put factual in t r once~

PROFESSOR PORSANEO: 11,1 what does

1 t mean wh you pu tit in tber

PROFESSOR EDGAR~ 11 try ing to

uiab between legal eldiat 'i:s -- be een

512-41 5427 SUPREME COURT REPORTERS BATESC a.A V E
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definitions that are -- of 1 81 rms as

distinguis f'lom fac al elements.

R$ REASONER: Isn i t tbat t w

issu.. tt present rule just s

i S BU. 8 a r . . imp 1 y qu e. t ion.

PROFESSOR DORSANEO~

mitt
f t.

at~8 what I'm

trying to 8 . There'. an ambigui by putt
an a mb i 9 u i at 1. s you 0 d iff. r

directions if at's. prOblem dep i upon what

you think p'loblem is $ By sing it s factu
-- by sing it's factual, I think you

exacerbate.
MR. REASONER I suggest to you tbat

you answer the question of whether -- when you

fail to object purely 1 mat rs as to r
you have. s.cond hi on t deemed fl log. i

th! if you limit this to factual, you mad. it

clear you donit.

PROFESSOR OORSANEOi If you leave out

scienter Qr. one element of fr , would that be a

le9al element obIem?

HR. REABORBRI Whether sa i8ntei ex lsts

is a quest! of fact for t jury.

PROFESSOR DORSANEOI But if you l.ave

it out def aition, would the de tng rule

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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applY or wouldn't it ly?

MR$ REASON If it's
e issue submitnd t jUt'Y.

1l au i ie answer

C omp r

PROFESSOR DORSANEOii

me with riddles~

MR. REASONERI No, I im not.. I 9 ave .

clear answer..

PROFESSOR EDGAR: Letm. ask 3.

specific question. Maybe this will get it.

Harry.. Let.'s assume t t the instruct.ion the

jury is based upon what the party knew or sbould

have known anò those wo s are .mbrac in t

definition..
MR.. REASONER: R19 ht..

PROFESSOR EDGAR: t re 1s

evidence -- oh no, that wOn't work.

PROFESSOR DORSANEO: That won. t work.

MR. REASONER: s.., i've look at

this Allen cas. and it's really not tbis problem.

P HOF ESSOR EDGAR: No it i s not that

p l' ob 1 em but i ....

MR. REASONER: Now, tbe mar.

ter.sting question is if all they

only contained did he know when the law

if it.
is s ld

h . k ntrl.\1n "
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PROFESSOR ED R: 1 right.. t s

assume tbat t law -- that is ask he know
but so it c Id support "".. under latJ it

could support if he s ld bave known t r. is

BV ence at. have known --
MR.. REASONBRI But no evidence th be

k ne'tv ..

l? ROF ESSOR EDGAR; bu t t re is no

evidence t t he knew.. NOW, can e COU'lt, then

deem a f ing on t t? Is that at w.'re

talking about as an ement? I don't thi it

is.. I t h ink t h. tis ani mp r 0 per d e fit at

could only have been corrected by . proper

obj.o on.. And I think thatis wher we're hung up

on which is which..

MR.. REASONER: I would be inclin to

tb k you're ri9bt in th

you have submitt the

just, --

inst e b ause really

ment of knowl g8.. You

definit
PROF ESSOR EDGARii 's . 1 81

th is more 1 e a d~f ition

ratber than a f &c tu

to call it..
ement or w ør y want

MR $ REASONER: au t pu t t in9 in f ac ts

would make it clear you couldn ~t aeem it in those

512-474-5427 SUPREME COURT REPORTERS CHAV'ELA BATES
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1 ci~cumstanees.

2 PROFISSOR BOGAR: I tb k it .ould

3 make it more cl.at than it is now.

4 11 I148.. REASONElh rea \111th

5 you
6 s of t juryli1R.. LOti: But f

7 is . fac t find ing b ed on instruc t ions of the

8 la. '" So whatevêr the ju ry f i $ or d oes f i is a

9 f ac t .. And its 9 u id because ju~y do.sft t deal
10 v,ilith t.he are instruc to beg u id ed by'" Th

11 the 1a. that the Court gives them as t it'
12 instructions but whatever a f is a f ac t ..lng

13 MR. REASONER: I'm just troubl by

14 the te'lm element which is . n.. objection.
15

16
(Of f t
( ensu ..

t' ord discuss ion

17

1B CfIAI ffHrN SOULES: Ok ay '" W at' e we

19 focusing on now?

20 Iteon peS,PROF ESSOR ED R¡;

21 Luke..
22 ~ r. re ly talk lngCHAI H!-lAN SOULES;

2 3 ab 0 u t h. r m 1 e s s err a rat t his pot, a 'l en l t we?
24 PROFESSOR EDGARI Pardon? We i re on

25 of p e 8",t
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ou t

t t fac t.ual ing overnight see if we can --

3 ... if it becom.. any clearer..

4

5

6

7

8

P !tOF ESSOR EDGA Obv iOUB1y, we' r.

going t.o 8 if . contention is m .

t subm Bion of . question --
MiL, SPARKS (EL PASO) $ B.

PROFESSOR E:OGAR~ -- rat r than 1

9 t b i sot r b 8e au 8 e of 0 U E E U le :2 7 7 .

10 MR. MCMAINSI Do you want -qu.Bti
11 or do you want "questiODq struction or
12 definition"?
13

14

PROF ESSOR EDGAR: 1, l.tis se. w t
we used ove it r.i Rusty..

15 R. MCMAINS. i me.n. becau.e thexels
16 an awful lot now th I mean, weir. just car
17 blanc II You could go -- you can include a lot. of
18 stuff in the instruction.
19

20

21

:2:2 too.

c RMAN SOULES; I tb it,ls .a

8ubmi.8ion of . questi or .nine uc t ..

HR. MCMAINS i I t can be d ef it ion,

23

24

25

omi

MR* REASONER. What is the mat r wi

from tbe c rg

CHAIRMAN SOULES: Let me see here*
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I § m p r Db no f D 11 i wi Y ou ~
PROFESSOR DORSANEOi FO'l what?

R REASONER~ I thought that s w t

B ley was talking about cbanging que.tion
wbe'le it s s -from t c e.-

MR.. SPARK S (EL PASO): § S ont

next page here..
PROFESSOR EDGAR: i 1m on pea..

MR.. REASONER: Ob, I see.. Ob, ok "

PROF ESSOR D ORSAREO i All re. \-10U

m e it..
MR. MCMAINS: What?

PROFESSOR DORSANEO: All three would

be 1 right, wouian*t it?
M R.. MC MA INS i Y . s ..

PROFESSOR DORSAREO: That s because

bias -- w vet you say struction, you say

clef ition because it really does an same
to s w ..

MR. MC Y s" Because if you
left it out otberwi.e s y might claim ~he

.dvers ru diaD i t apply"
R. LOW. Still, you mv. got to cbauge

the c tIt re . to que.tions

PROF ESSOR EDGARI au t, c an you -- let
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-- let IS tb thE b this for a m te. C
you have a d at is lack i factu
Buff iency or 1 sufficiency? Now, it might

be in equate. It might be incorrect, but is it
lack! legal factual sufficiency of t

ev enc I ink only f ing. are lack in
tho.. particula'ls.

MR. MCMAINS: Wh do you th i of

show cause inclusion tbe def ition of

proximate cause is? Is that a d tnition or an

instruction?
PROF ESSOR DORSANEO I t is a f ,

though. It should s finding_ It really is a
finding. It just lacks -- itl. not support by

factual or legal sufficiency the.\1 enc..
It's not t question eit r. Itls Dot the

question. it's not t d.finit! J it's not tbe

struction~ it's what comes out at t s, what

goes in at the front.

CHIU:iU4AN SOULES: \ihy aren t tall

err 0 r s sub j ee t tot he h r s s r r. 0 r r u 1 est
c 'lg

MR. Me INSI i believe they alre y

ate ..

C HAI RMAR SOULES i don't we just

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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s this, as i put to you my let ri

in t charge shall not form t basis

tr 1al or reversal un s c 1.

WErrors

r ll new

t C s
tha. t t.he s was ca ulat prob 1y d

fIl imiiia

inCiud is because of t 1 uage in the case

out of t Dallas Court of Appe s -- it's a case

in which the Court concludedt.hat -- tbat was.

limiting a broad issue foIl by a 11m in9

instruction was submit II In other \H) IJ do you

find party was negligent to consider br e,

ape and lookout? And the Court. found at there
was inadequ e evidence aD 10 t, and thus Baid

that . tire answer was taint , even though

bee 8e the Court said t it. caii not be

.se er tain w ther or not the ju ry answer that
iS8ue bas upon t em.at wbich was lack 109 in

factual sufficiency, , t refore sa the ca.e

"vas being revers remand ed ~

e case t 1 've forgotten the s i. of
it~ The case t came to Supreme Court and

it .a. settled and d ismiasea fOi want af
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name ofBut wh tbe 11 is t~

SOULES. Bv tbe ca.., I

lk out e lier 'l.

C

th ink Juòg. P . was

th gave an erron s instruction on tbe law,

just flat mi..t.t law -- i~ wa. . b

cas. the Supreme Court talk about Rule 504,

said it was h mtul $ If you --

MR. MCMAINS. Gulf Sta ver.us

Iminizer (phonetic).
CHAIRMAN SOULES: That's it~ Why

don't we just. errors in the charg

MR. BRANSON: en l t you then .n1ng

the door for all those instructions that we talk

out earli r C Dg back in, there's
really no pell op ions for it?

C imlAN SOULBS: 11, of cour.., t
Supreme Court in t cas.. at it . pattern has

øaid wbat'. proper tis t of it$

M R ~ BRA N SON i If it'. not pre r, i.

that automatically harmful?

CHAIRMAN SOULESI Lemos . about

rmful e r tor -- find s the er ror to be ha'lmful to

include an extra charge~ I mean, t y all t.

ab 0 uti t n 5 0 4 *
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CHIEF JUSTICE 'OPBI I thoug bttbat

the rmless error rule to eve t.hing"
3 l'1R. J!lCMAINS:i Well, we have tRules

4 of Appellate Procedure th specific.! d.als

5 with harmle.s error.

6

7

a

9

CHIEF JUSTICE POPE; The nul.as
. r r 0 r r u I e b as a 1 J f. 0 f ab ou t f i v e y a r 8 tben

it'. gone. And then it's gone for

and then our court write. anotber

ou t 10 years,

in ion on

10 h mI... error and tben it go.. OD0
11 CBAI~lAN SOULES. Is r. a conSenSI.H-Ž'

12 that errOrS in the cba'lge are subject to
13

14

15

16

harmless error rule of all .r'lors?
PROFESSOR EDGAR: Well, ey ate

except for the kind of prob m the Court held

to . contrary because you canWt ~- tbe ry is
17 that you c an It t i whether 0% not the ju
18 .answer the issue bas upon the element which

19 waS lacking in factual Buff i.ncy~ That quest
20

2

d oesn i t arise a bro in a totally b ro

form 8ubmis. ion bu t only ere you a 1 it.ing
22 instruction~ It doesn't arise in a checklist
3 either.

24 CHAIRMAN SOULES: Sam Spa St El PasoØ

25 ~lR!l SPARl(S (EL PASO) i: If thatls the

J
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c ..e tben, ..' ve gat tbe barm S8 rear rule

anot r rule, w do we . include tbat

pai:agr b this
MRli JONES tIf it.is be

committ , Mr$ Chairman, t subconunit

this in this rule for t spec if 10 purpose of

t 1ng care of bro form subm sion or the

general c rge so that w. wDuldn It get
the 81 .tien .here .e got up on appeal and th

Court said .e're not going to be able to tell

wh.the'l t jury has found this issue Dr t
issue and t ref Ore we Ire going to reverse.

And we want it expl itly unde'lstoød

inclusion of is rule, tbat it would Dot have

reversible error on appe for t conclus D of
an improper. t unl.s. baEm could be shown,

and .. .ere net comfortable with at r

harmless errO'l rule to get it~

PROF ESSOR EDGAR: Particular in view

of JUdge Gata 's ion to the contrary.
MR~ REASONER: Where is the other

rmless er ror rule hat you $ re talk ing abou

MR.. z.iC,llAI NS i

l'U'i.. REASONER:

MR.. !vlCMA! NS:

81..

Thank you..

tll-B, ac ally..
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my impression, Mt.

vat on t time

MR.. JONES: It

Chair.an this was aeb.

before last ii

1 but we've 9I RtilAN SOULES i

different th s, Fr :i i An j us t1 iii" yingt s

to get to t issue, gO we try to re.ri

ad d res saIl the s . v. r y spec t h 1 D9 s t h. tar. n
t top P . r a9 r on ii S n 0 r do. . jus t put in
language -.rrors in t charge s 11 not form t

ba. is for a new tr 1.1 O'l reversal unle.s t
c iainant can show that t same was ca nla

to and prob ly did tesul t in improper v. ic t to"
R.. JONES; I'ui perfectly comfortable

wi that proviSO..

PROFESSOR OORSANEO 1'11 SO but

I dOD t think that a..is with -- so moved if

just to move it along..

CHIEF JUSTICE POPEi s the

motion?

MR.. MCMAINS; See ii

C I ID1AN SOULES:: ¡ t j s b .en mov

.ec that t parag rapb at t top of p . a

be rev 18 read as follows: ~ rors in the
charge shall not form t basis fOE. n.. trial or

reverBal unless the compla ant can s that t,

512-474-5427 SUP REME COURT REPORTERS CBAVELA BATES
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t'esul t ins r,lrAS ca \lIe

impr et' ve'ldict~Q Discussi
R~ REASONIR; Is e rule same on

new tr ial as it is on appellate 'leVers ~~ I

me . sbo\l it be?

PROFESSOR DORSA Oi W t are you

ing? s, it is~
CHAIRMAN SOOLES For r as

opposed to r ition?

PROFESSOR PORSANEO; tr 1al is

same st erd as remand on factual insufficiency

R.. SPARK S( EL SO):; But~w.~re

talk 1 out any error now

PROFESSOR DORSANEO¡¡ oblem is

that this isnSt .rrO'l the charge pI' lem at

all..

20

1YIR.. SPARKS (EL PASO):i atis :right~

PROfESSOR PORSANEO= So the charge is

r 19 .. I t 'a a problem in e at of r view
bow you evaluate the evidence.

MR. HSI youlre t ly
dealing with is t t bro ness of t question

is not going to be grounds for reversal.

PROF SOR PORSANEO Tha t l e ~x ac t1y

21

22

23

24

25 r 19 h t..
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MR. Me INS= Ilm not talking out

the er'l 0 r s t c h a r 9 e b eo set h t ass u me IS t h l s

'tHi're try!e t 'lor to be b road 11:

error..
PROFESSOR DORSANEO What RUG is

sing is r i9 ht ~ The fac t t question was a
broad question w'ill not be a basis for rever.sal
merely becau.. It wasn't prov in all of it's

b r. th"

CHAIRMAN SOULES: I se. what you're

say ing ..

S (EL PO); Why isn't iti"iR.. SP

covered by 81-B1

R.. JONESi Because t . are

countless caS8S in the Federal system t
State also that reverse ~- let me back up on

that.. The cases .e were worried about W8'le

Fed.r cases '"
PROF ESSOR EDGAR: Han

(phonetic) that's the case out of

versus l-Iurst

11 as '"

MR", MCMAINSI I'm not sure that's t

case you'ie r y thinking out~ I know that's

t one you we'le describing but there is another

one out of D las, which I think is Dawson versus

Garcia (ph etlc) '"
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PRO'BSSOR DORSANBOI ¡ think t re-a.

split of author! 0 r jU'li ictions t
h e gone br form submission on youlr.

gGing de with this problem of br e, spe
lookout cover by 9 eral ltgence

there . no 89 ence of bE as. so do y d
Do you .ssume that t jury fou e r 0 or

i. it not a problem? Do we just kind of go on?

Or d 0 \'i., say, we have to go b ac it to 9 I t h ink

we ought to go Oß0

MR~ BRANSON: NEe Chairman, due to t

lateness of tbe day ø can we c 1 t question?

MBG MCMAINS. I . one question

abou t the word ing that you have.

CHAIRMAN SOULES: I think so Øre

going to have cocktails in the lobby at 5130 for

those of you-all th want to do it~

liiR.. JONES:: Mr. Chairman since I ve

sa th I've h DO objection to your nt
I think th t I bave b.en persu sa that rb .--

CHAIRMAN SOULES It d08SD t 'le y

18

19

20

21

22

23

24

25

lin" I missget to the same p'l 18m, Fr it ..

MR JONES= i think we ought to adopt

this 'lul. as it is written..

PROFESSOR DORSANEOi Weii, this

512~.47 4-5427 SUPREME COURT REPORTERS CHAVELA BATES



364

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

dQesnet get to t pi 1em e1 I, t tIs t

ot i po1nt~ Th d snit get to it e1t
bee.e ..su. tbat it . aD error .
eharg problem ich . not what it 1. at 1.

PROF ESSOR EDGAR; 11, it

an .'lrar in the charge problem because an t

has been submit that . be lacking in 1 a1

suffici.ncy~ Now fac a1 sufficiency bas got to
be submitted but the .tanõa review ir..

you think about fee al suffie! y .... But
would you say a broad form quest! couldn ~ t be
submitted if 'le was some element in
. pleadings? No you wouldn~t say th.t~

CHAIRMAN SOULES: What about this?

"If. contention is m e that a submission

17

18

19

20

2t
22

23

24

25

contains an element thatls lacking

suff Ie i.ncy ,. not 9 et to 1
kind s of submiss ions ~

PROFESSOR EDGAR; I would s "A

1

e sed iff e r en t

contention is made t t a submitt

c ta s an ßlement~ft

CHAIRMAN SOULES: But you ive got

quest

instructions definitions~

MRo MCMAINS; But you1ve got

instructions and definition..
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SOULES: That is w tIs $ICHAI

A submission containe an 81 at.

MR", REASONER: But youire trying to

say even if t re is objection t t the is DO

evidence t j 9 overrule. it$ 8 m ts it
the jury, t jury oomes in with. £i i , t t

t bat '. j u . t too b ad ..

MR.. JONES. Y.. sir..

CHAIRMAN SOULES: Suppose it is an

immat8r i.l ement '"

MR. SPARI(S (EL PASO) i Suppose it '.

material..

CHAIR¡VIAN SOULES: Tben it's -.. it

ihouldn't be too much trouble to s harm.
MR. REASONER: I donit agr.e with

that ..

lliR" SPA:tU(S (EL PASO); I warit .

quote ..

MR. REASONER: I mean q I th k w.

ougbtto be realistic about it. Wbat you're

really doing i8 iaying that t r. is no review.

MR.. JONES No.

CHAIRMAN SOULES. No, IBm not .it r.

CHIEF JUSTICE POPEi What we l te re ly

is that what we said over r e in Ru 1 e 81,say

512-474-5427 CHAVELA BATESSUPREME COURT REPORTERS
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19

20
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22

we real me an. "

MR REASONBR. No, but, you know, I

a9 r e e w 1 t h t hat, J 9 e, but 1 t 5 t e - - if

you ~ 11 for91ve m. if lie rew tbis .. I i V

never i (I b re lookout 0 . , but

t.he time

:l?:lOF ESSOR D ORSANEOI

law so hI",

try t 1

let § £; SR.. REASONER: B that
t r.~s no evidence lookout and t 'leis an
ob j .c t 1 on . t, you k now, t t s h 0 uno t b e
submitted to the jUt.. The i judge s s

well, I think I III let t m have it anyway.. .
juzy c s m e.a find fAg r th t t.
it. T r.~8 no review of the jud9.'S actions

und er this formulation.

MR. JONBSI 11, i wau th k,

Harry, to take the devil's advocate on the at r

8 e of t, the.v .nee on bEak spe
not on t o r and thewere very very we

appellate court 90t a 1d of it, they c look

at it 5, well, this was harmful ~

CHIEF JUSTICE POPE iqhen you II te

23 ly did iesul t
irl9 t you

reco .. If the

24

25

evaluating this caleulat prob
in an improper v rdict, the first

e to do is to look a t the whole
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r ec a is j u e t 11 0 f a 11 tor s t u f f t ñ a t
would support t verdict t rels a mistake

over here, , then, you go up at j gment

even tb b t re was an eXEOt. but you 1 at

t whale reCD Iou don l t 10 fox aD error
t n reverse. If you d w wau reverse
t 1.

MR REASONER: I erst t t,

Judge. But. you know. to me, tbe tr 18 w D
you have a we A, weak a, no C, over jectioD C

is submitt , jury come. in, you know, YOU.VB

lump them toget r bra f m, t tb r.~8 no

review. In fact, you know, .arg ally -- at

marg factually sufficient on A And 13, m e C is
very lnflammato but just DO review.

MR. BRANSON; Does ve an NOV

ry?

MR. REASONERI 11, if this iø the

e judge who submitted it over a pr r

ob jec tion $

I-ill BRANSOtlh 11, wbat ki jUdge

would s ., i ~ m going to sl.\bm! t that and t

jury tea b at it but i'm goin9 to rule in

favor of t defendants?

MR. INSi You can$t NOV 'It of

512-474-5427 CHAVELA SATESSUPREME COURT REPORTERS
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1 it '"
2 CHIEF JUSTICE POPE: If t 'less some

3 id e, you can i t MOV it 0

4 '" JON : ¡ think JUdge P

5 your question and t t is tb t if it sanSw.

6 ba'lmfu1, ther.e. review..

7 MR.. REASONER: I d on ~ t ree with

8 is ..- u er this1in. What ItJ:iat, Fr

9 f mu1ation you can never prove barm. If you

10 submit 20 grounds aDd on. em is suff ient,

11 you can't get to the other 19.
12 PROF ESSOR EDGAR; to11, that 98

13 ou t ifthe whole bas cone , thoug h Har ry

14 you canit s harm, why should you diet quish

15

16

be .en errOts in the charge and errO'lS rEI

else dU'ling t course of t trial? I mean,

17 should we have 8. d if feteD t stand ard -- why should
18 i

h rmless error r . be inapplicable here butt
19 1 ic 1e everywhere els
20 aus. it dD 8 DotMR. REASONER;

21 apply uniformly acr08S the board. If t re is an
22 may be ableerr on s struction of law,

23 b.rm~ If you are SUbmitting a group af8

24 ent grounds, 80me of t mover Dbjectionfnd

25 then u .r this formulation a$ 1 as C Ai'i

512-474-5427 SUPREME COURT REPORTERS CH.AVELA BATES
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1 P k one out of e gr f you canlt really
2 log ic.l1y prove harm aD t ot rs.

3 MR. LOW: 11 . I t b t J . b .. n
4 iing to get aw from revers the cas. t

5 rea i on grounds, t evidence do.snlt

6 8 crt It, or you 8 well, JOu have to prOve

7 intent t tIs not r 11 t elements, you

a know, just comple ly WE st . of law that

9 the cas. was tried by. Anã in those c 8., you

10 know, t would r.verse t m but just for kinds
11 of.c .1it!.. or errors in charge y
12 look a it.s a whoi., I think t rever.. the
13 case that itWs kind of gone because as Judge Pope

14 said, t y would all be revers ~

15 MR. REASONER: My real problem -. I
16 don't mean to beat. d.ad horse on is, J ge
17 P, it1a not in the p. Banal injury ar a w re I
18 think the rule that you articulate works pret
1 9 w ell ~ reI 9 e t ! n top t ob 1. m s is w hen i f I ~ m
2 0 a pIa t iff I c p 1 e ad six the 0 r i 0 f f r

21 mix t m ethe'l, maybe I know f iv.

2 2 tar 8 8 b ak y 0 r W 0 r s e but i f yau' 1 i t m 8

23 row the bunch in hang on th best;
24 t t's the way I'm 90 to try t case&

25 CHAI RMAN SOULES; Sam Spark s, San

512-474-5427 SUP REME COURT REPORTERS CHAVELA BA~ES
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GI0..

.. SPARKS (SAN ANGELO) t ¥OU'l

suggestion was you s at of e
wo nsubmlss1on- then pick up witb
., can t a i fUll GJ ?

C RMAN SOULES: Right. I think

Hadley bas given a good suggest , though, that

w. say "if. cont.ntion is m e that. ma r
e con s an e 1 ~\!U¡H!Hi t ... "Bubmitt in t c

at really gets at what this is in to get

at.. you vote 18 up to you

MR MCMAINS: The problem I have goes

back to Frank Us concern .arlier about e

proliferation of instructions which works b

W 8 becauie one of t ba.8., fOE instanc..
Lemos versus at t revers. was att8Z

since ere was not evidence justifying
unavoia 18 accident submission, twas
harmful I have a Problem, you kn , if you
start just throwing in all t instructions that

everybody w ts on a tot t YDU re going to

have to show some kind of e snt harm Ilm

not -- 11m not una.rat 1 exactly we !ve
tri to delineate that the Judge d sn *t have the

r t to comment directly on the weight of the

512~.474-5427 SUPREME COURT REPORTERS CHAV.ELA BATES
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r: ht to submitev ence

impr er ins
but t more

uc tiona that a'le 1 11' Or ree t,

at we start has 1iz "but weir

not going to xevers. you for it.- I'm not sure

w. *11 get back to.DCGUX lng -- if that l. tEU

if the whole question of how br a est is,

it a1n~t going be reve'lS without s

harmful error, n that's. ally true with how

narrOw it is, I suppose.

And we're basically -- if we do tb ,..

B iZ8 E 19 ht bete tbat, Juóg., really .ean

it w n.. say bra form quest s but wesre not

going to reverse you unless you s harmful.
Now, bow am I going to show harmful if I have to

submit lookout, sp and brake. s .rat~ly?

PROFESSOR EDGAR: Rusty, is

re tiog to le9al and fac al insufficiency

arguments, not whether or not it's erroneous

valnon.
MR.. MCMAI NS i 11, exc t that we

were real1Y talking out -- I mean, we were

talking earlier about t fact that what we were

really trying deal with was that it wasnSt

er rol"..

PROF ESSOR EDGAR: 11., no, t t.is

512-474-5427 SUPREME COURT REPORTERS C HAVELA BATES
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what --
NS: In terms of e br.R..

of the submisslon~

PROFESSOR EDGAR: That w.as or igln

Luke's suggestion th we simply $ Q rrois

the cbarge sbal1 Dot.- But! tb tbis is more

narrow than that because w.lre t iog about

ter that's submitt

fae al insufficiency.

as it relat.. to 1

· r. not. talk ing out

ot r s of errors..

CHAI RMAN SOULES i The Sup Court

essentially in t push to re rm

MR.. MCMAINS 1 a1 inslJff ie
is what has amount a c omm. on the weig bt in

the pr ifer. on of ins true t ion are... It 18 tbe

mee han lsm -- ye., it Is -- it is mee han is.

which the Court. fou ba'lm in Lemos versus

ntez. It is . .schan the Houston C rt of

. s op ion which is the firs cas. that.

revers a med al malpractice case for 9 lv
1 I t issol. C Buse instxuc t ion that i b

th 'le a examples in Roper which is fi at

t i me t hat t h h a v . rever 5 ad fOr 9 i v in 9 a sol.

eau.. instruction a ptoduc case that dIdn't
bel , batsed on the fact that it \HHHI,Øt rai by
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t ev enc e "

P ROlf ESSOR ED

))Ul,. I 1\ S t

to a comme

NO no..

th , t r fore, it

case as a whole..amour~

e . x ac t - - t t ' s bas i c aNow t t ; s t
exact language used ei c 8\\

PROFESSOR EOGAR:i that it wasn $ t

rats by' t BV ence..

R '" l4C N S (% Yes ..

PROFESSOR EDGARi It IS just that it's

an impr er äef ition.. It bas no place in the

charge w t r it's ~- whether ere's

evidence on it or not"

R.. MC!4AI NS i That 1 8 Dot true In

Rope'l Sole cause was t
BJC in Roper, t sa

en straight out of

that wean i t

d .naive and it's no even though it's

properly submitt in terms of it ie
t r. i 8 no e v Id .nc . t D S ort it..

s r ht but

I gu an e in

mOB v. i 8 U s Ho D Z t tit's . ab seD f

evidence of un.vo ab ace ent vb b. ues tb

comment on the weight, that it was a u that it

was a comment on the .81g to give the defin t

of unavo able ace ent even t 9 h 80 gave

it wrong. different issues, different gEOD 8, but

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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it shouldn't bave been 9

therefore, const! sac
And that l $ wh t Roper

at all
t on t

s in tb

issue, so -- i: mean, 1 I'm s i

more we ke trying to s we're not go

reverse y for you submit it --
JONES: Mr. Chairman,

re is Ip

374

,

we .

sole cause

is t

1 weite

11 e caui:try! to dQ

8 ara e milk from that ot r e t t t. I
don't want to talk about.

i-n:t. SPARI(S (EL PASO):; C'leam.

C I ID4AN SOULES Judg Pope '"

CHIEF JUSTICE POPE~ r is somethi

more ser 10us an that about this sentehc , it

ßeems to me. If the COD tiOR is met t a
submlssion on a bra form qu stlon a g_nerai

c a, a question cont. ing a comb ation of

.lemen or limiting Instruct! fallowiu9 bra
form question -- all 'ligbt, contains an . t

now, welre not talk out leav somethin9

out. 'VEl got. now an stiuction that coi:'rec y

includes all of e elements for ody to make

out. cause of action -- con ains an element that

is lacking in . 1 81 suff ieney All right,
here he did not pr.ove bis ca.e en we s it
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e basis for a new tri

complainant can show at
soshall n form

forth un 8
ly d result'Was ci;lcula rs

t tr iimp t '"

If it is i; necessaty element to t casa
1 t ~. zero on proof, tbat is revers 18 error '"
Otherw i.8, we jus impiy 8 .. i ve 've got .

justice e peace sort of a tbin9 re
we ie going to tbr ow ou i hats the B. But

here .e'v. got all of t necessary elements

tbe pla tiff falls to prove bis ca.e or t

defendant fails to prove bis d f n.e, and there i8

no ev .DC., perfec t vo id , we B hat is an
ar.. for harmless .rror~ I don't tbink so.

GAR: " '" What w.~iel? ROE' ESSOR

talk out there, Judge is a question that

cont. s more tone element$ You , in wh h
one of the other e ts t t ~j.as

. REASONBRi I t seems to me --

512-474-5427 SUPREl'iE COURT REPORTERS CHAVELA BATES
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CHI JUSTICE POPE That can ~ t be the

w . judge wou1a r. tb becau.. if r. ar.

thE i enden t

PROF ESSOR BOGARi 11 tbat I.. t s

tend "

CHIEF JUSTICE 'OPEi B au.. if eEe

ar. three iad eat bases for a jUdgment on.

of them is pray , that s the tbe 1.wsu ~
PROF E S SO R ED GA R:: 11, t hat ; s w tis

bere it'. t 1 uage, thea, wbich

we must correct"

MR.. MCMAINS: The element. is very

clear.
CHIEF JUSTICE POPEi Surely you don i t

h . to tell a jUÓg8 that t plaintiff ba. to win

bis case more than once

PROFESSOR EDGAR:: 11, the problem is

en you ask if the par .a.

tbe ju ry is in answer in

en ytìiu ask

1 ig en t

this question, consider ly br sp
10 out the jury rs. s,~ but it later
d.velops that one t sa elements is lacking in

legal O'l factual suff DCY, tb BaD versus
Burst said tbe c . must be rev sed becau.e you

cannot tell wbether the jury answer the .y.en
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1 emen t: ~i7 h h \Hl!Squestion bas only that
2 it:~s t: t v atlacking in suff iency,

3 is is at ti cox-tect..

4 JUSTICE POPE: 11 I canCHI

5 u erstand t t that is a v e becaus e b.u en

6 has to prov th$of p'loof isont appel t: ..

7 he shouidreason for reversing th easel!

8 b u x- den.. But t his r u 1 e is sub j ec t tocarry tb

9 the very il1ust'lation t :i gave you.. Now, 1

10 at it and see if it is n - so. And if t hat be so If

11 it's just wrong law..

12 PROF ESSOR EDGAR: Well it ne s to be

13 then beCause obviously that s not thechang

14 when I d:i'aftt.. Tbatie not what I t
15 it.
16 PROF ESSOR BLAK ELI: 11 Judge P e

17 if it is that sort of case, d snit the last
18 unless atphrase down there clause
19 an t c an s t t the same was caiculacompl

20 probably d result an impr er verdict

21 at s au ic in r hypothet ~

22
\

CHIEF JUSTICE POPE Th ij s l' 19 h t ~

23 The plaint if f d aGsn ~ t have to prove he has

24 without regards to rmles$ ~r I'or, wprov

25 be proves tbat there are five elements on

512-474-5427 CHAVELA BATESSUPREME COURT REPORTERS
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1

2

3

element 3 re is a zero of pr he has

discharg his burden", t s part up here that
s s t if that t .... the three elemen

wbic b i8 zero. eveD tbougb it l. 1 k iD9 1 ally

suffic evidencei newart le.8, we bave to go

a. rm ., well, shou .e w give
uphold the jud9ment~ You canWt 0
judg t if t is a neces:i.HU:y element of il caUsE! of

actioD at i. Dot prov I don t thi at's a

c e for harmless error.

CHAI RMAN .SOULES: au t II JUdg. i in the

operation of harmless error in gener i wb h do..

spread all through t practice, wbenever you bave

something that's that obvi sly erroneous

l.ave. at much a bole in t case, th harm

is 8elf~.vident. You donUt really go to. big

analys is of how t rro -~ how t t has harmed $

It 28 8 el f-.v ldent harm.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
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I mean, tlH~'ve erate under t1 -- we new

if 434

thi s--

rule number. ~'Je ve had, w is it 503,

I 'd sfo'l veI', and re are s
mOB t of t op in ions tar. written donlt re ly

ever go to the worrying about 434 and 503 because

by the time th are through writing out t

c as. and wby tb 1 re 9 oin9 to reverse it, it ~ s
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self.ev ent that error

aDd ree n i ia harmful

would be- but

'Ve wr itt.en. t

in your c se it:

C Ii I EF J'O S T i C EP Of.E :1 . \'l t. i' 1í

afraid .~ I know you don!t. t to do this, t

w t this is s lng is a plaintiff or a def ant

d nit h . t.o prove his case if th 81 te
jud98 t.hinks, well, it's a11 r fOE him not
prove bis ease~

PROFESSOR DORSAHBOI !s what. it

says right now, wbat Judge Pop ..ys it says"

PROF E S S 0 R ED GAR i i t '8 Dot a t a 1 i w hat

it says..

PROFESSOR DORSANEO.i: It does too.

MR~ REASONERs Yes, bute Hadl ¡

mean , p roblem is t t pareD y ¡emen t Uie ans

someth to you .. To me I th ink of eleinen t as

t way Judge Pope does, cause of
tion. If elemen ~~ if t re are four

elements a cause of action, th you have to

pEove four 81e ts to p'leval1 on that caus. of
action$ I think atls t traditional us

term fielements~"

C IRMAN SOULES: Thatls ri9ht~ aut

doesn t -~ at is the way at this is meant ~-

512-47 5427 SUP REME COURT REPORTERS CHAVELA BATES
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and e t 3 B no proof t' B a
element, then the rm is self-event

most of the opin that ar

R REASONER: au t y know, if the

Supreme Court ad ts. rule s tbat while

you know for ever cen r i88 you tb .

cornman law has exis you have to prOve t

elements of cause of action 0 p'levail on it but

int
nia r i
it is

t t i 8 no 1 er true xas

NOw, in a8 you donlt nec.s.arily have to
prove the elements of a CaUse of actioD* You

apply an ditionai claus you ly the
harmless error rule to a failure to prev a cause

of Be tiOD ~ People think, w i tb 's not a

mean 1..s act The Supreme Court meant to do

80meth ~ It couldn't --
CHAIRJ:tAN SOULES; Let me show you how

. 3 can have zera.v .nce not be mat.rial
be mless..

CHIEF JUSTICE POPEi 11, if it a not

rna rial--

CHAI RI'iAN SOULES All r 19 h t ,. F :.Lr 8 t

itls not material.. It~s in he char.ge.. It was

submitt a8 an element, but on

appelle. says t t was not er 1.1. The only

512-474-5427 SUPREME COURT REPORTERS CBAVELA BA'I'ES
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381

:mater i ones tha t we h pI'eleDients weie t

proof ~ So you've got a situation e you ve

an element in e c rge, there s 1 ally

insuff ient evidenc but you still have to show

m, and t fact that 0 ot r aspec of t

cause of action have been proven mak s it

harm ss
C B I IF J D S T E POP B iYe , but L uk. ,

your rule doe.sn. t s contains an immat r ia1

.lement at is lack ing in 1 al or f tu
suff iency~ It says you$ve 90t a 1 suit t

you've got to t i8 lawsuit has 90t ceit.
emen even tboug bit, quot.. "Contains

t.~ nOw, It. t from that a t m~u:uu¡ a

bona fide, gr n element, not an immat.iiai~

And if it contains an element on w h re is no

proof it do.snlt m 8 difference -- go th

extra s to see if th prOxima ly got it

4-5427 eRAVELA BATESSUPREME COURT REPO RS
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10
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r bt and f it doe., let tbe ca.. go. I kn

that's not what you but at 8 t t

rule sa '"
PROFESSOR EDGAR; Judg. P e you'

right. You Ire 'lig bt '" You rry are i
within the CODe t of an ...enti element of a

cauøe of action or tbeory of defen.e. t

light you're abe utely r ht. hat I was

lking about w I said ~ lement,. i8 aD em.nt
that i8 an

defeniui' .

tern.tive gEOu of recovery Or

that.s the difference", It's t

12

13

14

15

16

17

18

19

20

21

22

problem we're havi

~ .1.men t ~ and you' i.

d.fin! tbis rm

801 u 1 l' r ig h t .

c inMAN SOULES: Frank Branson

th E1 Paso Sam.

MR. BRANSON: If w. don v t fol t

r.comm. atian, Your H or do \H~ deal with

the Haney case tb Hadl was d.sc'l
you 9 -- W 'le you submi t . b'lo
negl ence it turns out as you i

1 where

form 1ssu of

r ord, you h

.v
ev

24 that

ev ence on br as

at t
you b

.ne. on spa 10 au t f! bu t the only

enc e on. b r .$ v,1as i t took . hal f a see

25 brakes
man ly had a hal f a see to ly h 1s

as mat r 1 aw you havt~
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reac t ionthree-fourths of a s to consume t

time so as a matter of law. . is no

br es..
i;o.blem bro

appro;l te c se on t

how do you solve th

IS 1GS i ?

u er

fOrm

fJ

CHIEF JUSTICE .POPEi I'm not f ami1! r

with that c Eli but is th case on .11
~lR,¡ BRANSON: 11fJ that's the on

Hadley was describing w

altern lve issue that h

.. REASONER

hre t one

no support..

You know, I would

suggest. --

it requi'l 'levers.1

of t
!Jilt" BRANSON:

entire issue

CHIEF JUSTICB 'O'BI 11, I f 1 back

on the Be 0 t tea s. W 'l e A, B, C, p, E and F w. t e
none of them were provea, 0, B, I JpI

butK were -- w re ple

p toved , we Id tha t

var iance be e proof

y were

ete \HiS a gioss

th

t also that on ot,he'l cas.

ing s but

tbeon
&6 Supreme

ple20

21

22

23

24

25

years tbcases in a l'ld r e

Court has revers on account of a variance$

C HAl RMAN SOULES; El Pas 0 Sam ~

C H rEF JUS TIC E POP E i I t $ S t d eg r ee ..
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MR. S (EL PASO): One of è
thiDgs tbat .e ve don. to improve ont rule. in

. last .evera1 years to try to put ane rule

at covers situations such so th t we don e t ve

to go from one rule u.r c i

an 0 t b. r . all t b. 1 i 1 u i a

talk lag about on appeal are cover

of tbem ~

ums e to
s we e re

by 61 all

CHAIRMAN SOULES: t s true~

~LR* SPARKS (ElL PASO); This is

80meth in9 tbat .e can e t even ree on here. ther

or not it . a see ary rule. I also bave one

otber point, and tb is, it looks to me like t
rule was propos to mean to be tafE log lag 00 e
discretion of t trial court to grant a ne.

t r l .. I jus t t bin kit l s - - i t b ink w. 1 r. j u . t

ask ing for trouble ~ We've got 81-8. Anybody that

appeals must deal with the appell&te court in

81-B ~ To add this in. I ink it W s ju ask 1ng

just asking f troub1e~ But it's asking for

tr le in t sense that some pe e are go to

erg ue for spec if ie subm 8 ion, some 9 r a1
submi.8ion~ I just think it shouldnWt go in

here I think we ought to rely on 81-B" Anybody

tbat l. 90ing to bas got 81-B and tbat øa
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1
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14

15

16

i 7

18

it
CHAim4AN SOULES: 11, t Supreme

Court well, the Courts of ..i.
Supreme Court rev! ing c tglf pr in

past cite 503 and 434$ 503 434 ar now t
appeii rules ~ Th t . c are of tbe p r le..
They have in the .at t en car. of pr lems,

no doubt t y will in the futUt.~ Itis in the

Am. n . r C. 8. ; i t l. in m 0 s w r e t h. r .88

rror view is us to review c rg8 problems. And

w. don i t ne to add this into the tr i rules,

really, historically, to get rID ss error

vo1v.d in the charge review because itis been

involv in the charge review as . result of the
pres.nce of 434 and 503 for a long t and that

434 and 503 -- or 180 -- what is it 2-B.

PROFESSOR DORSANEOi 11, I cl

b ain
19 CHAIRMAN SOULES~ Well w

20

21

22

23

24

25

80, w. not De this '"

judg as lie t on

tbe judges that

ok e

l.Ut l'lELLS: i
at s fo'l ne. tr la1sappl

level ought to underst that rmless error is

not a reason for a new tr i.l e
CHAI1Ui1AN SOULES~ That'.s true..
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2
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:i ROF ESSOR OORSANEO 're

bave d.~elop -- we'v. gone to bra
we're going have answers to bro

go

questions lJ

stions \'

If you c. n i m 8g .. r e. 1 i y b r . . t lon, w.' r.

gol to have to develOp law on bow jury'.
answers to re 1y bro questions are

i erp r " I presume t t 1 aw w ill end up b e ing

t t e in rl? re in t 1 i; in a

favorable i 19 bt ratber tban in Boa. 80'lt of .

critical ligbt~ I me , that's e issue ie"
MR.. REASONER i But, y~u know, I would

suggest com. back tbe confus of e1 ts

t t wbat you i re really talk ing about is

iad eadent groundS of recovery and w you
combine .eve'l eot grounds of rec iy

. b'lo question, you Busta , take your brake,

spe and lookou you know, t se are ind ent

grounds"

PROF ESSOR EDGA 'r: not mote"

MR", REASONER: If no" Eacb of t

wou st alone but y under: our practic ,
you can now comb e t m in oae issue" The real

thing youlre try! 0 get at is at one them

proves be defec ti ve or 0 of them prove to be
defective t 0 er one is valid" You want

512-474-5421 SUPREME COURT REPORTERS CHAVELA BATES
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the ve ia t ~ I mean, wh h isat susta
f t bu t you s

of a c au s e 0 f ae t i on ~

t con .e that wi tb e.ents
You really bave thr e

s arate causes of act .,

SOOLESCHAI IS t re a c sus

that we should omit t f1'lst patagt b p. 8

from t 8U99 est ruie just let t

MR., INS& The harmless error tui .,
C IRMAN SOULESí -. let . ha m1886

. r r 0 r r u 18 t ak. c . 0 fit?
MR., B NSON: No.,

!vIR ivELLS ~ No..

calEF JUSTICE ~OPE: I move at we

se it Is .quat.lyomit that paragraph b

covered by Rul. 81-B.,

MR.. BRANSONi YOUl' Honor, I be

wrong, but I believe t re is a quest! on the

floor going back sometime -~ there w a motion
mad e --

CHI EF JUSTICE POP E~ I 1m SOt 'lY..

., BRANSON¡ a qu at c 1
then deba started af r the question was

.. Should adopt it
CEAI R!"lAN SOULES i:

c 1 pres '1
.All r h t " ~ re

t ing about this par r b..

512-474-5427 SUP REME COURT REPORTERS CHAVELA BATES
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1
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1
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12

13

it ¥ $.lu:"i.. BrtANSON s:

my und :cst .. X m

I tb ht about an E

made I\ motion and s

e entire section

k e r 0 3 but

we

c

o w that came
it ..

c SOULES: 3 W neVG'l ~ ~

t .ru 1 e a saw h e b \Be s ewe $VG nev r vo

dressed e last par h ofwe ve never even

of it, Frank. Ther is been no moti out at
PROF ESSOR EDGAR: I don § t th i we

t this as it~s now word because ite ou Id

u e wh h we h e r y eliminateonta s 1

in Rule 277..

CHAI Ri:1AN SOULES: l8 let' s vote on

14 t, motion

15

16

17

18

19

20

21

22

23

24

25

MR. BRANSON; Let e s vo on Judge

Pope is motion t , excuse me..

CHAIRMAN SOULES: All right. Judge

P . the motion -- pr 10u$ motion - we re going

to .llow you to make a Bubsti motion,
yours is th we om! t is pa.rag r h--

CalEF JUSTICE POPE: t s rig .,

CIUiI R)1AN SOULES:: favor of Bl-8

c: on t ro 11 i t p rob 1 em..

CHI JUS TIC E POP Eii Rig h t.

MR. WELLS: I have a question. You

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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COU'lt to'Would it dir tiOD to a r

serve a har ess er ror rul I ht vote for

y r mot! with re.pec t to t w ie ii

WE it now, but I tb re to b
something in t r .s to make th trial courts

u erst that barmleBs errOrl don i t subset.

verd ,1,,,

R" LOW:: In wo s, y ink

this rule s 1d refer to rule -- a c ba . 8 10

r r the errors in the charg. to be 9 ern

by Rule 8 or something like that..
MR WELLS: Well, I nit thought e

language thtough but I just -- . trial judges

ought to u erst t t harmless error is

harmless er rOt"

PROFESSOR DORSANEO: 11, u er the

rules -- we have harmle.. error rules that are

an au s to t ones that, us to b in 434

503.. d if ren yi re word a lit AS a

matter of fact we never h a harmless error rule

in t rule b -- plac the rule bo 'W r

it said that tri judge is supposed to follow

os. same things, but itis in -- jUdgment.,

i t s in t. ~ no n t,r i unles s 9 ~od c ause'. par t
t new tr 1 ru 1. So it ~ s in t r . as roue h.. If

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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1

2

3

4

5

6

7

S

9

10
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12

13

14

.s it I. ever be in .
C HAl RtklAN SOU

re y..
it t opt

this ..

PROFESSOR OORSANEOi \I\it t t :l

this ..

CHAI SOULES~ Or any p.8r t of it..
MR JONES: Mr.. ena man in 1 au

respect to everyb yi we're not talki about the

trial court re. 're t king aut wben the

case gets to t pel late court you i ve gat

t hr.. .18 m. n t s 0 f . n 1 i 9 . nC. c. s ., b r e e
and lookout, you've got overwhelming 8V ence on

br at you eve got overw lming evidence on 8 .

and for some re.SOD your lookout submission

fails"15

16

17

18

19

20

21

22

23

24

25

at we're trying to stop from hap is
the appellate court 10 i at that verdict

say lag i well r. wa. pl of 8V . on
speed, there was pleD of ev .nce on b r ., bu

because this little 0 error re in submitting

10 out was made this w damn ca. bas to go
back. Now that~s what w. were dressing
ourselves to that*s not -- I mean, that
doesn1t have !ng to do with trial courts.

CHAI RMAN SOULES: Is ere a see to

512-474-5427 REPORTERS CHAVELA BATESSUP REIVlE COU
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Judg e Pew s mot
~lR.. SP

C

S( EL .PASO) = I see i t Ol

SOULES¡ Sam Sparks second

in favor of Judg e P ~sthit ..

motion show by h

oppos ? Nine,.
in favor

S l' please .¡ N .. oae

1 1 I , m 9 oi to b r the t iefI

motion bee ause I think it i s

by 81 because . Supz.me Court ca.e.cover

are coming down ~-

M R.. MC 1 N S : I - -

CI-AI RMAN SOU.LES: Y 8S, S i i:..

MR.. JONES: 00 we have to listen to

him some more now that we've t this?

But t r ec 0 willCHAr N SOULES

ref1 t t at. was a tie '10 ..

MR.. SPARK S (SAN ANGELO): Luk sine e

it's a tie how about Buddy's suggestion tbat you

just v. something rig there at says the

harmless error 'lu1e sball ply . charge?

MR.. MCMAI NS: Luk

MR.. SPARKS (SAN ELO): -- just 80

WE: mak e su re ..-

CHIEF JUSTIC E POPE; ì\h:.. Chairman, f

weir. going to do that. I think w. ought to do it

every s of tb w , striking e jU'lors,

512-47 5421 SUPREME COURT REPORTERS CHAVELA BATES
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tbe jurors (# t mot oninstructi sr to

s s 1d have tI th i,nk eve

e judge

for new trial..
sit ion out serv

rnlless 61' ror..

fit R '" "'XC INS i I a po t of
informatj,on out, t v oI

C I :RMAN SOULES i S fa i r '" Do you

want at recoun

MR.. t.iCMAI NS I fro sum that he

vote was

\firitten..

l' e j ec t

I do not

e langu e as it was

i fm not sure that t
le rejects t conc t ofC omm i t. tee as a. w

solving the prob has been art ulat
vot against this language b aus I donlt

.. I

ink

it d . it.. And I ink it ere .. more problema

than and does not s v. at prec e p'loblem

But t 'l. is a place in thiø rule in my judgment

to deal with that prOblem, and I to w

IS uld address it", t I did not anticipate it

I d on i t th ink t the judg. tend hi. yote
mean that we don l t d resa the proble.

CHIEF JUSTICE POPE " Chairman, if

i: can see something elseii \'le11, i: '11 pass -- and
mak judgmen t when it ar e... au t on tbe
basis of th , i: a9t..~ it ere s more problems

512-414.w5427 SUP REME COURT REPORTERS CHAVELA BATES
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1 t b aft it. v . 8 .
2 l'lR.. L"lC NS~ But ¡ am n w

3 oppos I don * t th ink m08 t -- 8 lot of people

4 8g8 øt It were oppos c lar ithat vo

5 at if you 'v. got tbr.. 1 ent grou s of
6 j U 8 t b au 8. it l 8'leCDv.ry. you dOD i t get revers

7 in b tosubmi t (/

6 CHAIRMAN SOULES~ I thi t current
9 court will take car. of t t if t come. up

10 there.. I don W t know how t trial judges are

11 going to get the 819ft.1..
12 R ..l-lC NS: I think .. can draw a

13 rule that de.ls with the pr lem mucb more

14 articulat y an --
15 CHIEF JUS lr ICE .l OJ? E = In t t r u 1 e w

16 e recoróyou ..Y tbat you bav. to 1 t w

17 b 8US. tbat l. w you .valua

18 CHAl BRAN SOULES i That l. rig .

19 CHIEF JUSTICE POPE; -- harmful

20 error",
21 8:30 in tCHAIRMAN SOULES; Ok ..

22 mOrn lug.. Cock tails are øerv ~
23

24
(ReceS8 until 8J30
(morn ing ..

tbe

25
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