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SUPREME COURT ADVIBORY
BOARD MERTING
November 7, 1986

(Morning Session)

CHAIRMAN SOULES: We will now come to
order. It's lé minutes to 9:00 on November the
7th, which was our next agreed scheduled m@eting:

First order 0f business, does anyone have any
suggestions to change the minutes? Are there any
changes to the minutes as they appear on page 3
and following pertaining to our September 12~13,
1986 meeting? If not, then the minutes will stand
as written and published in these materials, which
are, of course, the materials for this meeting.
And all of you should have one of these booklets
that's letter-sized bound at the left-hand side:
That will be our ag@ndaf

You don't need this now, but before this
session adjourns., vyou wiil also need a legal-sized
booklet that’'s bound at the top, because the
legal—-sized one coﬁtains what I think are the
completed rules, although they still need your
critical reviewﬁ And I appreciate the input that

I've had on the phone already saving me some
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errors in this -- in the so-called completed
rules:

But we'll take up the remainder o©f our agenda
first and start, since we're a little bit short on
manpower at this point, on some of the perhaps
more controversial matters with Bill Dorsaneo,
whose materials begin on page 13 and also are the
subject 0of the recent handoutf

Bill, this handout starts with page 115; is
that right, at the bottom of what's been handed
out?

PROFESSOR DORSANEO; Yes:

CHAIRMAN SOULES: Briefs and Argument
in the Court of Appeals?

PROFESSOR DORSANEO: Yes, Lukef
Reallyv, in the booklet we would really be on page
71, 71 of the baakletf

CHAIRMAN SOULES: All rightf Let's
start, then, on 71, page 71 of the agenda booklet
and these paper clipped mﬁterials that Bill just
handed out:

PROFESéOR QORSANE02 And i‘ll be
addressing agenda item No. 3 concerning the Rules
of Appellate Procedure 74, 80(a), 90(&), 131,

136 (a) .

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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PROEE$SOR EDGAR; Bill, is that
included in this material?

PROEESSOR DORSANEO; Yasf

PROEESSOR EDGAR: Okay? This is all
we need in front of us, then, in addition to the
agenda on page 717

PRQFESSOR QORSANEOz I*11 direct you
to particular pages in the book as appropriatef
The handout document is the draft of the Texas
Rules of Appellate Procedure as it exists on
various computersr That explains the numbering
system at the bottom of each page.

The first rule is Rule 74 which deals with
briefs in the Courts of Appealsf The suggestion
is to amend paragraph H of the rule on page 118 of
this handout to prescribe a limitation on the
length of briefs filed in the Courts of Appealsf

If yvou look in the booklet on pages 72 and
73, you'll see a letter from Justice Wallace to
Luke Soules concerning this particular prcblemf
Unfortunately, at the time I drafted the language
in proposed paragréph H for Rule 74 appearing on
page 118 of the handout, I did not have Justice
Wallace's letter before me .

I used as a model the Federal Rule of

512-474-5427 SUPREME COQURT REPORTERS CHAVELA BATES
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Appellate Procedure dealing with the length of
briefst And it prescribes a different length of
principal briefs and respect briefsf So, I guess
the guestion is how many pages,‘and what is to be
included in the computation of pages.

I see, basically, three alternativeaf The
first alternative would be to select a number, a
specific number, whatever that number would be,
and say that all briefs filed in the Courts of
Appeals will not exceed that number without
permission of the Ccurt: Thirty or fifty or some
other number could be usedt

Anéther alternative is to differentiate
between principal briefs and respect briefs.
Principal briefs are meant to mean both the
appellant's brief and the appellee’'s brief: A
respect brief would be another brief, perhaps the
appellant’s brief in respect to the appellee'’s
brief.

The federal rule takes that approach and uses
the 50 page, 2§ page 1engthsf

(Off the record discussion
{ensued.

CHAIRMAN SQULES: Sam, did vouw have -~

512~474~5427 SUPREME COURT REPORTERS CHAVELA BATES
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MR, 3PARKS {EL PASO): I was asking
about an intervenor, what an intervenor would
brief for.

PRGFESSOR DORSANEO:; I'm sure he would
be $0 -= it would be a principal brief; it would
be 50 pages? You know, I'm £fairly suref S0, that
really is it,

PROFESSOR WALKER: What about amicus
curiae?

PRO?ESSOR DORSANEO: Amicus curiae,
those briefs are not file&, They would be dealt
with in -~ they'’'re dealt with in Rule 20 of the
Texas Rules of Appellate Procedure. The subject
of amicus curiae briefs is dealt with., And if we
wanted to put a specific page limitation for the
amicus curiae, we could put it there, or we could
do what Texas Rule of Appellate Procedure ZO now
does, which is send us back to this rule, and I
would suppose it would be SQ, unless the amicus
curiae files a respectf ’In that event, it would
be 25r

I debated witﬁ myself about wheﬁher it was
appropriate to go and put a number in Texas Rule
of Appellate Procedure 20 or just simply continue

the practice of cross~referring back to the
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briefing rulesf I have no particular
recommendation on the number of pages, just to get
this on the tablef I borrowed from another rule
book. That seemed to be an appropriate place to
do borrowingt

There is one other issue: How you count the
pages. I borrowed from the federal, which says
yvou exclude the table of contents and the table of
authorities or index of authorities and any
addendum containing statutes, rules, regulations,
et cetera? That is federal ianguage from the
Federal Appellate Rules.

I ﬁoyed with the idea about excluding other
things, like perhaps points of errorf But that
gets you into ~- once you start thinking in those
terms, you start getting into real problems of
computation. You exclude points of error. Do you
then exclude the restatement of the points of
error when the points of error are restated, if
they are restated?

And what I basically decided was this would
be a good starting/point if we picked 50 pages
rather than 30 pages. Most of the time that
wouldn't be a problem. But we wouldn't have these

exceedingly long briefs, and at least the lawyers

512~474~5427 SUPREME COURT REPORTERS CHAVELA BATES
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would think about the length of briefs when

they're preparing them rather than putting in

long~stream citations and a lot of stream of

congciousness dictation without any particularx
point to itf

This same concept is embodied in the Supreme
Court'’s brief iule. which is Rule 131 for the
application: And if you will turn and look at
page 176 of this handout, you will see how I did
thatf "Except by permission of the Court, an
application and any brief in support thereof shall
not exceed a total of 50 pages in length.”

I retained the idea o0f talking about an
application and a separate brief because that was
easy =-- the easiest thing to do, but imposed a
total 50-page limitation in the aggregate on the
apylicantf

MRf MCMAINS: Bill, when we rewrote
the Appellate Rules, did we keep the provisions
that allow the filing of an additional brief when
the application is granted?

PROFESQOR DORSANEOQ: Yesf

MR, MCMAINS Okayt I mean, I
couldn't remember whether we kept itf

PROFESSOR DORSANEO: Not ~~- we didn't

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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eliminate it.

MRf MCMAINS: We didn't do it
intentionally. I Jjust don't knmwf

PROEESSOR DORSANEOz’_And the last
place where this would come up would be in Rule
136, "Briefs of Respondents and Otharst Length
of Eriefsf Except by permission of the Court, a
brief in response to the application, a brief of
an amicus curiae is provided in Rule 20 and any
other principal brief shall not exceed SO pages in
length, exclusgive 0f pages containing the table of
contents, index of authorities and any &ddandum,“

So‘that this page limitation issue is in
those three rules: 74, 131 and 136. And I don't
suppose we need to be consistent from rule to
rule? The Supreme Court could have more or less
than the Courts o©f Appeals. I just put it on the
floor to see what you think?

MR. BEARD: Procedurevise, how would
that permission be obtaiﬁed? You just £ile this
brief this long or this application this long and
say I had permissién to file it ~-

MRf MCMAINS: You file a maticnf

MRf BEARD: ~- and give the reason

why, or do you have to file a motion first before

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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- you get down to the last day and vou're ready
to -~ yvou f£ind out your brief is langer:

PROFESSOR EDGAR: Bill, I think in
response to that, that the Caurtfs recommendation
in their letter requiring a motion is better than
talking about parmission? I mean, everybody knows
what a motion is: And the first thing somebody is
going to do is say, well, what kind of
permission? Oral permission? Written
permission? Can I just call one of the judges, or
something like that? And I would suggest that if
we adopt this, that we think about thinking in
terms of a motion practice rather than the term
”permission,"

PROFESSOR DORSBANEO: All right:

PROFESSOR EDGAR:; Now, that doesn't
answer the guestion, but that's one concern I see
with it:

MRT MCMAINS: Can I -- I guess we
don't have a chairman here right now., You're the
chairman now, Bill, the acting chairmant Was the
Courtis rule itself -=- 1 mean, the spuggestion on
the page limitation directed more at the
applications? I mean, is it -- that, obviously,

is the Supreme Court's concern.

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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JUSTICE WALLACE: I think the
applications probably cover 99 percent of the
abusesf

mnf MCMAINS: Okay.‘.What I'm getting
at is, why mess with the Court of Appeals? Leave
it to them -- because a lot of Court of Appeals
have local rules on the numbers of pages that they
have, and some don't have any loc¢al rules, you
know, and will accept the kitchen sink, but =--

PRO?ES$OR DORSANEQ: Well, the Supreme
Court may have to read those briefs, I guess,
would be the response.

MRf MCMAINS: Well, but they're going
to have to do that anywayf I mean, the Court of
Appeals -- if some Courts of Appeals are inclined
to look at any length of brief anybody wants to
file, then that's going to be a problem they have
anywayf I mean, you know, whatever the Court
finds acceptable now, and they have the power and
prerogative now under théir local rule pxacticef

I guess, my basic concern being there tends
to be a strongex aﬁd longer treatment of facts in
making of a number of arguments at the Court of
Appeals level, that when you get to the Supreme

Court, theoretically, it should be distilled in
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BOme manner: They aren’t always, but if yvou have
a page limitation in the Supreme Court, then you
may coexrce the distilling it ought to takef

But I have more comfort level if we don’t
mess with the Supreme ~- with the Court of Appeals
page length rules on an arbitrary -- you know,
just setting it here from a committee’'s
standpoint?

PRQFESSOR EDGAR: Have we had any
complaints from the Courts of Appeals concerning
the lengths of briefs? I mean, is this a stated
problem with the Courts, Judge Wallace?

JUSTICE WALLACE: I'm not -~ I haven't
-=- I'm not advised on that, I guess, is the best
way Lo put itf

PROFESSOR EDGAR: Well, then if -~

MRf MCHMAINS: Some of them have
problems, but they used to -~ Corpus just strikes
the brief and sends it back?

PRO?ESSOR EDGAR: If they are
sufficiently concerned to raise the question
imposing a 1imitatién. would we be setved by
imposing one for them?

MR, MCMAINS: I mean, the way the -~

for instance, the Corpus court, they don't really

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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have a pronounced expressed local rule, but if you
file a brief that they think is too long, they
send it back and strike it. Then you have to call
them up and f£ind out what's wrong with it. Aand
they tell you, well, it's too long or it's got too
many points of error. But, I mean, you'd be
surprised how promptly the other side responds to
that activityv.

So, they don't seem to have a -~ I don't
think any ©of the courts that are concerned about
thig, as you, had any problem enforcing it:

PROEESSOR DORSANEQO: Let me -~ s80 I
can get'this drafting job done, let me stop. I
think -~ and back up, because we just got to a
second issue:

I think that Professor Edgar's comment and
Pat Beard's comment referring me back to Justice
Wallace's letter, both of those comments are well
takenf And I propose to change all of the places
where length of briefs language appears to
eliminate the phrase "by permission of the Court®
and to substitute éhe sentence “the Caurt may,
upon motion, permit a longer brief" in lieu of
thatf

Does anybody have a problem with me doing

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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that s0 we can get that ilssue out of the way?

MR. BEARD: I still ~- you've got a
brief that's longer and your time is u@T Do vou
£file a motion with the longer brief and ask
permission to f£ile that? If they don't grant it,
then you've got to -~ what do you do about about
youxr time framé? That's really -~

MR. MCMAINS: The problem, of course,
ig =~

MR, BEARDz Filing it in advance to
the time that you finish the brief is éifficult,

MRf MCMAINS: Yesf If vou take this
with the federal practice -~ the federal practice,
of course, is that they will not allow you to file
a longer brief without permission having been
granted in advancej

MRf SPARKS ‘EL PASO): But it’s by the
clerk, isn't it, Rusty? I always get it by the
clerk.

MR, MCMAINS: ’Wall. as a general rule,
ves. They have a delegation of -- a general rule
that has delegated/autherity to grant various
motions or permissions by the clerks. And they
just arbitrarily do itf In fact, you can call

them up on the telephone and send a confirming

512~474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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letter.

MR. sPARKS gEL PASO): That's why you
don't have the problem that Pat's raised7

MRf MCMAINS: That's rightf That's
why you don't have guite as much of a problem.
But I'm just saying that is -- the federal rule
has been interpreted that they will not file it
unless vou had had permission in advance and that
permission -- you know, a motion‘r&questing that
has got to be filed in advance to filing the brief
and acted on or else you're not entitled to file
itf

Thét's why I hesitate -- like you, you may be

on the last day and you say. oops, I've got 10
pages heret I've got to -~

PROFESSOR EDG&R: Well, freguently you
are on the last day and you don't know how long
the brief is until the thing is due the next dayf

PROFESSOR pORSANEO: Well, my response
would be that we probably could spend all morning
on that working out all of the mechanics of it,
and I'm sufficientiy comfortable with "The Court
may., upon motion, permit a longer brief.® And
some ~~ the Eastland court is going to be more

flexible about that than will some o©of the other
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courts: And that's just part of what you have to
know to get along in the worldt

MRf SPARK$ {EL PASO) ¢ But, you know,
1 disagree with Rusty. I like a_uniform rule on
the lengths of briefs, if we're going to be
looking at 1engthsr And in the past., I know the
Courts of Appeals have complained about that and
proposed new rulest

I like it that you have at least a minimum

standard because, you know, a lot of times in our
day of jurisprudence, you may be thinking you're
going to file a brief with the Court of Appeals in
El Paso, but it ends up being heard by the
Texarkana? And I would just as soon have one rule
statewide for the Courts of Appeals, tooT

CHAIRMAN SBSOULES: On that point --

PROFESSGR DORSANEOQO: That's getting to
another issue againf That's not =--

MR, SPARKS (EL PASO): I understan&?

PRO?E&SOR DORSANEO: All rightf Could
we get this motion thing out ©of the way? I
propose to use Juséice Wallace's language rather
than "by permission of the Courtf”

MR. SPARKS (EL PASO): I second it,

CHAIRMAN SOULES: All in favor show by

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

i8
handsf Opposed? That's unanimcuﬁf
PRO?ESSOR DORSBANEO: All rightf 50,
if you're looking at page 118, the language would
be, as changed, "Except as speciﬁiea by local rule
of the Court of Appeals,” continuing through Pet

cetera,® and then a sentence added after %et

cetera® saying the following: "The Court may.,

upon motion, permit a longer brieff“

Without taking up the committee’s time, I
would propose to make corresponding changes in
Rules 131 and 136.

CHAIRMAN SOULES: Okay¢ Now, what did
you do ﬁith the opening sentence of paragraph H at
the top of 118 where it says "except by permission
of the Court®?

PROFESSOR DORSANEO: I struck %by
permission of the Court, orf“

CHAIRMAN SQULES: Except as specified
by the local rule?

PROFESSOR DORSANEO: Uh~huhf Now, I
guess we get to the next issuef That is, should
we have a length of briefs rule for both of the
Appellate Courts?

Let me back up., pleasef I'm going to add in

the words %in civil cases® before "except.® I
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think that needs to be there, too. I'm not ~- I
don't think anybody needs to vote on that:

CHAIRMAN SO&LES% Any objection to
that? That's unanimous.

PRGFES&OR EDGAR: How is that going to
read now? Rather than putting it aftexr "principal
brief." just aéy "pPrincipal briefs in c¢ivil cases
as specified by local rulef Principal briefs in
¢civil cases shall not exceed 50 pages,“ S0 on and
50 forth:

CHAIRMAN SOULES: I think that's the
best place for it?

PROFESSOR EDGAR: I think it's better
than putting it at the beginningf

PROFESSOR DORSANEOQO: I'11 accept
that. Do we need "in civil cases® after "respect
briefs,® too?

PROEESSOR EDGAR: Well, why don't you
entitle this ~- well, that won't work either.

CHAIRMAN SOULES: I don't think so,
Bill. It's pretty apparent that's what you're
talking about? J

PROFESSOR DORSANEQO: Yeah.

MR. MCMAINS: Do vou want to say

“principal® or "initial®? I don't know.
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PROFESSOR DORSANEOQ: "Principal,® I
think, is a better wordf Although, I admit that I
had to think about what it meant when I looked at
the federal rulef
MR, MCMAINS: Well, the problem in
making the distinction between principal and
respect briefs right now is thexe isn’t any rule
authorizing respect briefs in Texas at either
level, meaning it's just done. And it's always
done theoretically by permission of the Court:
But as a matter of practice, in my experience,
every Court of Appeals in the state, they will
accept ény supplementary material prior to oral
argument or at some specified time prior to oral
argument without motion or leavef
So, I mean, we don't have any control or
provisions or anything with regards to the number
of briefs in total. And, of course, because some
of our Courts of Appeals sit on cases for a year
or two before you even aigue them, to put any kind
0of an arbitrary limitation on how many respect
briefs vou can filé or whatever., doeén't
necessarily make sense either.
But we don't have anything in our rules that

authorize or prohibit, either way, respect
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briafsf I assure you in the Supreme Court, as
wellf They just -~ they either file them or send
them backf I guess they can, but I doubt that
they do. They probably just iilg them in the
backf

?ROFE$SOR DORSANEO: I agree with you,
but the more yéu get into fooling with these --
with the briefing rules, you run into all of these
kinds of problems, including whether points of
error should be restated, because it talks about
grouping earlier on, and we're neverxr going to get
finished unless we stick to the particular task at
hand, and that's lengthf

CHAIRMAN 30ULES: May I ask a guestion
as to whether or not this would ~- the respect
brief concerns me that that could be construed by
the Court to mean the appellee’'s brieff

The way 1 would suggest that be solved, just
for discussion purposes, would be that where we
say ~- Yprincipal briefs’of appellants and
appellees in civil cases shall not exceed 50
pagesf“ That makeé it clear that both sides get a
50-page brieff

PRQFESSOR DORSANEQO: But then we run

into the intervencor. He's going to be an
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appellant or an appellee probablyf

CHAIRMAN SOULES: By thenf

PROEESSGR EDGAR: Why don't you say
"the party"?

CHAIRMAN SOULES: I thought about that
but I wasn't as comfortable with it.

MR, TINQALL: Why don't we allow
respect briefs, Bill? Why don’t we -~

CHAIRMAN $OULE53 I can't tell you why
notf

MR. TINDALLz Is there a reason why we
don't go ahead and allow -~ like the federal rules
—m T ﬁust looking here ~-- some -- that you can
file a respect brieff

PROFESSOR DORSANEO: Well, as Rusty
said, we do allow it, but our rules just never
talked about itf

MR. TINDALL: There's no reference to
it in the rules, I know? You certainly see them
flving back and forth, nb reference to them in the
rule: It seems to me the real world is we all
file respect briefét

CHAIRMAN SOULES8: Rule 74 says the
parties in civil cases in the Court of Appeals are

appellant and appellee. It doesn't say anvthing
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about anybody elsef

PROFESSOR DORSANEC: All right., So.
what's your language, Luke?

CHAIRMAN SOULES: In view of that -~

PROFESSOR EDGAR: Parties ought to do
it.

CHAIRMAN SOULES: ~=- parties ought to
do it, unless you want to be more specific, which,
at this juncture, my comfort level is equalizingf

PROEES&OR QORSAWEO: What do you want
me to put down here? "The parties®?

CHAIRMAN SOULES: Either "the parties®
plural, Yprincipal briefs of the parties® or
"principal briefs of appellants and appellees.”
And the reason "parties,®™ I guess, doesn't make me
gquite that comfortable is you might have multiple
aypellantsf

MR, TINDALL:; That's still their
principal brieff

?ROFESSOR EDGAR: They‘re still
parties, though., I mean, if vou've got five
plaintiffs, each oﬁe of them have a right to file
a brieff

CHAIRMAN SOULES: That's right, each

one, But you "parties® might be held to mean
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parties appellant, plural app@llantsf And respect
brief might be still misconstrued to mean the
appellee’s brieff

PROFESSOR DORSANEO: All right. Let's
make it perfect -~

CHAIRMAN SOULES: We call the
appellee’'s brief in many cases the appellee’s
respect bri@ff And that's got to be a word that
is used all the time on appealr

PROFESSOR EDQARz But it's not in the
ruleaf I was looking, and I thought it was, but
it's not. Rusty was right. There's no reference
in the iule?

PROFESSOR WALKER: Why don't we just
have appellate briefs?

MR, TINDALL: Why don't we have
respect briefs allowed?

PROFESSOR WALKERz Appellate briefs
shall not exceed 50 pages.

PROEESSOR DORSANEO: That will be the
other f£ix, is that would be -- if we had all the
briefs of the same iength, then we woﬁldn’t have
to diffarantiatef If we said all appellate briefs
50 pages, that would take care of itf

PROFESSOR WALKER: Appellate briefs.
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CHAIRMAN SOULES: Well, why don't we
take a guick consensus on that? How many feel
that we should just give a flat §Q pages to every
appellate brief?

PRO?ESSOR EDQAR: That includes
respect briefs and principal briefs?

CHAERMAN SOULES: All briefsf Just
any brief can be SQ pages. If it's 50 pages or
less, it gets filed without leave of court, How
many feel that way? Show by hands. How many feel
that there should be a shorter page limit for
respect briefs or subseqguent briefs? Okay. It's
unanimous that they all be at some number. Is
that now 50? How many feel that 50 is the right
ﬁumber? Show by hands.

MR, MCMAINS: (.)}fu:a;y‘j Now, are we
voting on both number and what you're excluding,
because -~

CHAIRMAN SOQULES: I'm just talking
about number right now. I didn't know what I was
excluding, so I can't be talking about thatf

MR. MCﬁAINSz That makes'a difference
in terms of what the number i.s.f

CHAIRMAN SOULES: Oh, 50 -- exclusive

of the pages containing -~ Jjust the way this is
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written,

MRT MCMAINS: I understand thatf
That's what I'm sayingf We haven't talked about
that aspect of it:

PROEESSOR EDGAR: I think he's really
concerned -~

MR, MCMAINS: And they are related
issues.

PROFESSOR EDGARs He's really
concerned about whether you should include the
points o0f erxor ~-

MR, MCMAINS: That's right,

PROFESSOR EDGARa -~ and the restated
points. I think that's what Rusty is concerned
with?

CHAIRMAN SOULES: Okay. Then can wve
take that up? We'll say., vote on -- well, you
can't take that up first -- I guess, we have to
take that up firstf

MRs MCMAINS; Well, no, all I'm saying
is it makes a difference on what the number is.

PRO?ESéOR DORSANEO: We ought to talk
about it first anyway.

CHAIRMAN SOHLESa Yes.,. We'wve got to

talk about that first because we don't know what
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is going to be included in the 50. And I
appreciate your raising that: I'm tuning in
maybe,

PROFESSOR QOR&ANEO& My idea of taking
53 is that I looked at my last 10 appellate
briefs, and SQ makes me okay, even if it's an
appeal of a beﬁch trial where I have lots of
points of error because of the findings of fact
and conclusione of law. ?ifty -

MRi MCMAINS: Of course, you ain't in
the Texaco case either.

CHAIRMAN SOULES: We didn't have any
trouble getting an extension on that, though.

PROKESSOR EDQAR: Incidentally, Rusty.,
the brief you gave me this morning, the United
States Supreme Court, Pennzoil versus Texaco, is
50 pages.

MRT MCMAINS: Yesf But that's not on
the meritsT

PRO?ESSOR EDGAR: Well, I understand
that, but it is 50 pages.

CHAIRMAN SOULES: How many feel that
the points of error -- the points o0of error should
be included in the 50-page limit?

MR. MCHMAINS:; Can we speak to it

512~-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
6
17
i8
19

20

21

22
23
24

25

28
first?

CHAIRMAN SOULES: VSuree

MR. MCMAINS: You're trying to take a
vote heref I'm not sure avexybméy -

CHAIRMAN EOULESx I want to hear what
you have to say obviously., Rusty, Please speak to
it.

MR? MCMAINS: All I'm saying is that
the problem is that we keep having the Courts of
Appeals opinions that are criticizing -~ some
courts still continue to criticize the points of
error. If you combine them, they criticize them
as b@ing multifarieusf If vyou -- and so they
encourage, in essence, a multiplication of the
points of error.

So long as we have a points of error practice
in our historical frame of reference, it is not
safe -~ lawyers who are trying to do it safely are
going to have more points of error stated in more
ways than probably is neéessary, but thev've got
to be cautious about itf

And as a conséquenca. you tend to be -- you
tend to have sometimes 10, 15, 25 points of errorx
when probably 5 do, in terms o0f subject matt@r,

But you don't reach the comfort level that most
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lawyers have in some of the courtsT

I can identify the courts if you like, but
there are some ~- Corpus is not one of them. But
one of the courts in Houston -- Beaumont has done
it, El Paso has done itf And they -- at times,
they get some solace from some dicta that appears
in the Supreme Court's opinions, as well, even
though the Bupreme Court in the Poole case backed
off of that problem.

That problem, nonetheless, hgs arisen
continuously in the Houston First, And if vou've
got a case ~- you've got a judge that continues to
submit 15, 20, 39, 40 issues in spite of any broad
issues submisgssion, a8 there will be, then you've
got factual sufficiency against the great weight.
no gvidence points on all 0f those before you gver
get to the other issues that the people are going
to be raisingj

And my concern is, you know, it penalizes
lawyers who are trying to be safe in protecting
theirx clients? And, frankly, I don't think it
encumbers the Couré/because they probably don't
read the points of error all that closely anyway.

CHAIRMAN SOULES: How many feel that

the points of error initially stated should be
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excluded from the 5Q~page 1imit? Show by handsf
How many feel that they should be included in the
50~page limit? Okay. It's unanimous to include
the initially stated points of error ~- or to
exclude the initially stated points of eXror.

S0, that would be the table of contents,
index of authorities, points of error ~- does that
g0 right there?

PROFESSOR EDGAR: You're going to
exclude the initial statements of the points of
error or the initial and the restatement of the
points of error?

| CHAIRMAN SOULES: I don't think that
the restated points of error should be excluded.
I think they ought to be restated, franklyf But
there's no rule that makes you restate them. You
don't have to say them twice:

?ROFESSOR DORSANEO: Well, there is -~
they say you have ~- there is --'I thought that
was 80, but there is thié language about grouping
in the argument, brief of the argument, that
says --

PROFES$0R EQGARz 130{e), isn‘*t it?

PROFESSOR DORSANEO: I'm getting at

74, “A brief of the argument shall present® -~ on
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page 117 of this thing. "A brief of the argument
shall present separately or grouped the points
relied upon for reversalf“ And I'l1 -- if you
want to bounce that sentence, that will be all
right with mef

It suggests that this practice that's grown
up over the years and that is written down in some
form books, perhaps even my own -—-

MR. MCMAINS: It is in yours.

PROFE$$OR DORSANEO: ~- is the way you
do itf I don't, personally, do it that way. X
don't restate points of error in my briefs, at
least very oftenf

JUSTICE WALLACE: You refer to the
numbexr?

MRf TINDALL: What do you do, just put
a Roman numeral without a point?

PROFESSOR BORSANEO& Well, I have
other ways of -- I use headings, other headings
that have other ways to deal with itf So, it
looks more like a federal brief rather than the
cold~fashioned staté briefs?

MR? SPAR?S {EL PASO): But you say
argument under points 1382 --

PROFESSOR DORSANEQ: Yes, otherwise
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make that clear.

CHATIRMAN SOQLES% ‘What if you just
change Y"shall® to "may®” so that you are given the
option -~ expressing the option that the points
may be presented separately or grouped, because
that's really., I think, what that sentence means?
A brief of the argumenit may present separately or
grouped the points relied upon for reversalf“

PROFESSOR EDGAR: That's what it reads
now.

CHAIRMAN SOULES: No, it says “shallf“

PROFESSOR EDGAR: Rule 130(f) -~

PRO?ESSOR DORSANEO: Well, you're in a
different rule, the Court of Appealsf

PROEESSOR EDGAR: Appellate Rule
130{5)7

MR. SPARKS (EL. PASO): Yeah, but he's
talking about the way it is -~

PROFESSOR DORSANEO: Court of Appeals
Rule 74. Turn backf |

PROFESSOR EQGAR% I was looking in the
application. The %pplication for writ of error
says "may present separatelyf”

CHAKRNA@ SOULES: Let's just change

the word -=-
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PROFE&SOR EpGAR: I don’t know what ~-
I haven't looked at the Court of Appeals rule.

CHAIRMAN SOULES: Well, that's 74(f)
and it says ”shallt“

PROFESSOR DORSANEO: That's probably
explained by the redraft of 414 and 418 sometime
backf Somebody changed it to -~ Judge Pope
changed it to "shall.®

PRO?ESSOR EDQARs It's all Judge
Pope's faultf

CHAIRMAN SOULES8: oOkay. Can we -~ how
many are in favor of changing "shall® to "may" in
74(f) on page 117 as affixed for that? Show by
hands., Opposed? That's unanimous:

MR. BEARD: Luke, let me make a
statement. I think our practice of assigning
points of error is badf I think what we really
ought to have is questions presented which can
cover SO many thingsf We don't have to go through
all of what Rusty is talking aboutf That's an
entirely different matter.

CHAIRMAN SOULES: We're going to have
to do that another vear, Patf

MR, MCMAINS: I think that regquires a

lot more drafting.
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CHAIRMAN SOULES: We're going to have
to do that another vear. I may agree with yvou but
we can't do it todayf

MRf BEARD: I agree ghat's a poor time
to raise that issue, but it would save a lot of
the points -- the worries you have about restating
over and over again these points of error. And
Frank Wilson brought Baylor lawyers out over in
all those years by telling them they had to
protect themselves by making all these various
assignments of er::rzar,f

CHAIRMAN SOULES: Okay. Back to H,
then, ihdex of authorities, points of error. And
now that we have voted to exclude the initial
statement of points of error from the 50~page
limit, how many favor all briefs having 50-page
limits? Show by hands. Opposed? Okayf That's
unanimcusf

PROFESSOR DORSANEO: All right, So,
let me think ~- so, the rule would read, "Except
as specified by local rule of the Court of
Appeals, appellate/briefs in civil céses shall not
exceed 50 pages, exclusive of pages containing the
table of contents, index of authorities, points of

error and any addendum containing statutes, rules,
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regulations, et catera:”

CHAIRMAN SOQULES: ’All in favoxr, show
by hands? Opposed? That writing is unanimously
approvedf

PROFESSOR 30R8ANEO: Let me stop
here.

CHAIRMAN SOULES: Then that will be
followed by the sentence, "The Court may, upon
motion, permit® --

PROFESSOR DORSANEO: Yesf

CHAIRMAN SOULES; -~ %a longer brief.®
And then the balance is as -~

PROFESSOR DORSANEO: All rightf

MR? MCMAINS: What are we drafting on
the last sentence?

MR§ TINDALL: What do they do in
¢riminal cases, Luke? Why are we ~~ I mean, I
don't know anything about ¢riminal practice, Why
is it -~

CHAIRMAN SOUiESz We are going to have
to run these rules by the -~

MR, TI&DALL& I mean, aré we going to
go over and get them?

CHAIRMAN SOULES: Yes. We're going to

have to go by -- we're going to have to run this
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by the Court of Appeals -~ the Court of Criminal
Appeals, I would think, to make changes on th@mf

MR« MCMAINS: Well, the Court of
Criminal Appeals has its own briefing rule on its
briefs,

JUSTICE WALLACE: Well, on that, it's
like this: We have a very firm understandingf
Sam Clinton, rules as to them {(phonetic), and
anything that is restricted to civil cases, say.
amino alamo {phonetic), and it's vice versa
(phonetic) as far as us on things having to do
with criminal matters. And so far, everything is
wcrking.finef

CHAIRMAN SOULES: 8o, since this will
be presented to the Court of Criminal Appeals
before it becomes promulgated by the Supreme
Court, they will have a chance to look at it and
have their advisory committee look at it and
decide whether they want the civil case limitation
taken out of itf And if they do, that would be
okay, I guess, in the Supreme Court, toof

S0, they willjhave their chance{ Rusty.

MRf MCMAINS: Yeah. What I was

getting at is, do we have another briefing rule on

criminal cases in the Courts of Appeals? We
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don't, do we?

CHAIRMAN SOULES: I don't think so.

PRQ?ESSOR DORSANEQ: No. That's it.

MR? MCMAINS: 'This is the only brief
rule applicable to the court ~-

PROFESSOR DORSANEQ: That's rightf

MR, MCMAINS: =~ to the Court of
Appealsf

CHAIRMAN SOULES: And they may want -~

MRT MCMAINS: So, we don't have any
length provisions with regards to ¢criminal cases,

PROFESSOR EDGAR: That's right,

CHAIRMAN SOULES: And that's the way
that they promulgated these rules.

MR, MCMAINS: Oh, I understandf

CHAIRMAN SOULES: S0, they may want to
change it like we want to change it: And if they
do -~

MRf MCMAINS: Well, what I'm saying is
the caption of this is ”Length of Briefs:“ It's
talking about the Court of Appeals, And that
sentence that we j&st talked about deals only with
civil cases.

PROFESSGR EDGAR: That's right:

MR, MCMAINS: And now the next
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guestion is, what do we say about criminal cases?

PRO?E$$OR EDGAR: ~That would be
covered by the last sentence in that paragraphT

MR: MCMAINS: Okayf’

CHAIRMAN SOULES: That makes sense,

MRf MCMAINS: That was the other thing
I was going to suggest is that the last sentence
is more than length -~

PROFESSOR DORSANEO: It is:

MR. MCMAINS:; ~- even though the
caption is just 1angth:

PROEESSOR DORSANEO: Yeah, but I think
that's just too picky,

PROFESSOR EDGAR; I agreef

PROFESSOR DORSANEO: All righté Let
me suggest that yvou take a look at page -- for the
corresponding briefing rules, page 176, which is
the last part of Rule 131, requisite ~- which is
styled "Reguisites of Applications,“

I would suggest that the draft be changed by
eliminating "Except by permission of the court,®
capitalizing ”an,“)such that the santence begins
"An application®™ and continues "and any brief in
support thereof shall not exceed a total of 50

pages in length, exclusive of pages contained in
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the table of contents, index of authorities,
peoints of error and any addendum containing
statutes, rules, regulations, et cetera. The
Court may. upon motion, permit a longer briaff"

JUSTICE WALLACE: Is that initial-
points of error or did we drop "initial®?

CHAIRMAN SOULES: Well, we didn't say
initially stated in the other rule, eitherf We
just said points of error. And hopefully anyone
that wants to look at the history in this rule
change will see that we're talking about not
just ==

PROFESSOR EDGAR: Bill, you redrew all
these rules, yvou and Rusty, but as I read Rule
131, and the way I've always understood it, is
that the brief is part of the application and must
be a part of the application after the rule was
constructed as it is now .

PRO?ESSQR DORSBANEO It didn't ever
really get that complat@iy donef I think that
that -- this language is in the rule as it
exi&tsg J

PROFESSOR EDGAR: Well, Rule 131, the
last sentence of the first paragraph says, "The

application shall contain the following: A, B, C,
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D, E, P, brief of the argumentf“ So, it seems to
me that the brief is a part of the application,
and you cannot ~-- no longer can you submit an
application and then follow it with a supplemental
brief as the prior practice allowed you to dcg

PROFESSOR DORSANEO:; Look at H,
Hadl@yf Mavbe we want to change Hf #The
application or brief in support thereof may be
amended at any tima“,

PRQEES&OR EDGAR: Well, that doesn‘'t
really deal with the guestion I just raised.

PROFESSOR DORSANEO: But it still
suggesté that you can do a8 brief in support of the
application in addition to the application,

PRO?ESSOR EDGAR: Well, then., ves,
that's rightf Yeah, 1 see what you're sayingf

PROFESSOR DORSANEO: DNow, I would
prefer just to say the application is the brief,
that's the only brief, and that's it.

PROFESSQR EQQAR: I would just strike
“"or brief in support thereof? and just say "The
application may be)amended at any time.”

PROSESSOR DORSANEO; Okayf That would
require a change in H, strike the word -- which is

on page 175 at the bottom -- strike the words "or
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brief in support thereof" from Hf And I suppose
we could look through this rule f£rom top to bottom
to see if that offending language appears anywhere
&lsef We could strike -~ and take it out of
proposed "I®" sguch that it says "An application
shall not exceed a total of 50 pages in length ~-
which shall not exceed 59 pages in lengthf“

CHAIRMAN SOULES: Qkayf Can we back
up just a moment to page 173, Rule 131, where it
says "Reqguisites of Applications™? Put into that
part of the rule that the brief of the applicant
shall be contained in the apylicatienf

PROFESSOR EDGAR: It says that.
That's the last sentence ¢f that paragraph. "The
application shall contain the following,® colon,
A, B, C, D, E and FT And E is briefsf 80, the
application shall contain the brief of the
argumentf It's already therer

?ROFESSOR DORSANEO: I think it isf

CHAIRMAN SOULES: it is: It's there.
Okay.

PROEESSBR DORSANEO: So, I move that
we change H by striking the words "or brief in
support thereof,® first of all.

CHAIRMAN SOULEZ: Okay. Anyv objection
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to that? There is no objection to th&tf That
will be done.

PROFESSOR EDGAR: I think that
language was just a carryover erm the earlier
practice and was not deleted at that time.

PROFESSOR DORSANEQ: That's right.
And that's why I wrote "I®¥ that way because H was
right next to it. An application -- then "I%
would be, "An application shall not exceed ?Q
pages in length.”

PRQFESSOR EpGARx Right.

CHAIRMAN SOULES: Any objection to
that? bkay. That's unanimously approved.

PROEESSOR EDGAR: I would like to just
ask Judge Wallace a guestion, if I might. Do you
think that the Court would be comfortable with 50
pages? Apparently -~ well, I ask that gquestion
because apparently the Court feels that 30 pages
should be the maximum length.

JUSTICE WALLACE: Well, I'11 fess up
to making the mistake on the 30 pages. I had
briefly looked at iéf We were in argﬁment one day
and someone had about a 150~page brief and
complained about itf And I guess I looked at the

wrong rulee. I thought the federal rule was 30
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pages, but that was the respect brief. And that's
where the 30 came fromf I think the Court would
be very comfortable with 5@7

PRO?ESSOR EDQAR: ?ip&,

PROEESSOR DORSANEOx Are we ready. to
vote on proposed *I" in 131°%

CHAIRMAN SOQLES: We can. We voted on
all the parts of itf Taken as a whole, is
everybody in favor of the suggested changes?
Please show by hands in favor. Opposed? That'’'s
unanimously approv&df

PROFESBOR DORSANEO: Please look at
page 183 for Rule 136, proposed new paragraph Ef
Strike the words "Except by permission of the
Court,® and capitalize "a® in the second linaf
Strike the word "principal®” in the fourth line,
and add the words, on page 184, "either points of
error or respect and cross points" between the
words "authorities™ and "and.®

Such that the thing would read like this: "A
brief in response to the application, a brief of
an amicus curiae aé provided in Rule 20 and any
other briefs shall not exceed 50 pages in length,
exclusive of pages contained in the table of

contents, index of authorities, points of error
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and any addendum containing statutes, rules,
regulations, et ceterat The Court may, upon
motion, permit a longer brief.®

PROFESSOR EDGARs You mentioned
earlier, though, the term %"respect points or cross
points.,®

PROFESSOR QORSANEO@ Well --

PROFESSOR EPGAR: You didn't include
that in what you just read.

PROEESSOR DORSANEG: No, I'm just
saying, I think points of error is sufficient
rather than going back and using the language
that's ﬁsed in D, where it says "Respondent shall
confine his brief to respect points that answer
the points in the application or that provide
independent grounds of affirmance cross points?”
I think -- they're all points of error, so I think
it would be sufficient ==

CHAIRMAN SOQOULES: Those in favor of
the way Bill read it the first time, show by
hands., That is, adding just points of error and
not the other typesg

PROFESSOR DORSANEO: All rightf The
next thing --

CHAIRMAN SOULES: Opposed? That's

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
i3
14
15
i6
17
18
18

20

21

22

23

24

25

45
unanimously approved.

PROFESSOR DORSANEO: The next thing
ought to be easy. And I've got all this drafted,
Luke, on this copy .

CHAIRMAN SOULES@ Okayf

PROFESSOR DORSANEO: The next thing
ought to be easy rather than more difficult new
matterf Please turn to page 132, and also lay
alongside of it page 149? This was the problem we
talked about at the last advisory committee
meetingf Justice Wallace raised the matter, and
the Committee on Administration of Justice came up
with these suggestions for giving direction to the
Courts of Appeals to rule on all points of error
in rendering judgment and to write about all of
those things in its opinion.

The suggestion is that we add paragraph C to
Rule 80 indicating a definition of £inal judgment
for the first time in these rules? And that would
correspond with the provisions of rule -~

CHAIRMAN SOULES: 130(a), I believe it
is.

PROFESSOR DORSANEO: -~ yeah, 130,
which indicates that an application is taken from

a final judgment of the Courts of Appeals. That
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takes care of the problem insofar the judgment
having a ruling on every point of erroxr.

Rule Qan). which goes together with it
indicates, that the Court of Appeals shall hand
down a written opinion which shall be as brief as
practicable but which shall address every issue
which would be dispositive 0of the appeal. And
then this alternative language: Or raised and
necessary to f£inal disposition of the appealf

All rightr So, we either say hand down a
written opinion which shall be as brief as
practicable but which shall address every issue
which will be dispositive 0f the appeal or every
issue raised and necessary to final disposition of
the appeal.

I recommend and move the adoption of either
of those alternatives together with the addition
of paragraph C to Rule SQ?

CHAIRMAN SOULES: This speaks to -- I
was at the meeting and, I‘guess, have a little bit
of history with itf What this gets to., we draft
trial court judgmeﬁts and we know that we need to
put in a paragraph -~ the last sentence that says.
"All relief not specifically granted herein is

denied, ¥ so that it's very clear that in a complex
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case you don't have an interlocutory judgment;
you've got a final judgment.

This is telling the Court of Appeals in its
judgment, not in its opinion. Ig could still
write its opinion pretty much the way they've . done
it, I guess. But in the judgment, which is a
little short item that comes out in the transcript
of the record when it gets to the Supreme Court,
that it needs a tag that says what it’'s done with
all the other points, that they're overruled or
whatevar?

Now, a briefing attorney, then, in preparing
his work on an application for writ of error that
goes to the justice that's going to report on that
in commerce, always puts a little jurisdictional
statement. And in that, that briefing attorney
can certainly look at that judgment to determine
whether or not the Court of Appeals had disposed
of all the points, and if it hasn't, then the
judges know from the stait that they're dealing
with a situation where the Court has not done s0.

Whether the oéinion does s8¢0 OV not, that was
proposed as a way to get around the problem that
the Supreme Court has about whether to assume or

not assume that all the points have been
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overruled., Because what we were ~- what was
before this committee previously was whether we
should recommend to the Supreme Court that the
Supreme Court assume that all the points not
addressed by the Court of Appeals have been
overruled:

This gives the Supreme Court a lever to send
the application back before it ever goes to the
court as a whole to get at least in the judgment
-~ not asking it to rewrite its opinion -- but at
least get in the judgment a statement about what
it's done with all the points that it has not
expressiy addressed before the Supreme Court
wastes its time, if that's a waste of time, in
considering an application when it's not theret

Now., that's the purpose of it., Sam Sparks:

MRT SPARKS (EL PASO) s I 1ike the
latter recommendation because -- and I don't have
a large appellate practice. PFortunately, we have
lawyers that do that who’are a lot smarter than us
who go down and make the errors in the trial
court. J

But I have a funny practice from the
standpoint that every appellate case that I've

personally handled where the Court of Appeals has
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not addressed specifically a point of error has
ultimately been dispositive of the case even afterx
an opinion has been rendered by the Supreme
Courtf
S0, I like the requirement that they must

hand down a written opinion which shall be as
brief as practicable but which shall address every
issue which is raised and necessary to final
disposition of the appealf And I s0 move that we
accept that alternative,

CHAIRMAN SOULESz All right: Is there
a second?

?ROFESSGR DORSANEO: I'll accept thatf

MR, MCMAINS: It needs more
disaussionf

CHAIRMAN SOULES: Qkay, Bill seconded
it, and more discuﬁsionf David Beck.

MR, BECK: Yeah, with respect to that,
I noticed that what we've done with Rule 9Q(a) is
add another alternative fér the Courtf And if you
look at the first alternative, the Court can write
a written opinion An an issue which ié not even
raised by any of the parties to the appeal, And
that is something that I don‘t particularly care

for.
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I don't want a court deciding my case when I
haven't raised an issue, the other lawyer hadn't
raised an issue, and the Court, out of the clear
blue sky. grabs an issue and deéideg the lawsuitf
8o, I would -~
PROFESSOR DORSANEO: Where do you see
that?
MR: BECK; Pardon me?
PROEESSOR DORSANEO: I'm missing the
point.
MR. BECK: If you look under 90(a), it
says "The Court of Appeals shall hand down a
written‘opinion which shall be brief as
practicable bﬁt which shall address every issue
which will be dispositive of the appaalz"
?RO?ESSOR DORSANEO: Oh, well at
this -~
MR. BECK; You can have an issue which
is dispositive of the appeal, but which is not
raised by any of the partiesf
CHAIRMAN SOULES% He's agreeing with
Samf /
PROFESSOR DORSANEOQO: Oh, okayf
PROFESSOR EDGAR: These are

alternative. We're going to strike one or the
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otherf

MR: SPARKS (EL PASO): We're striking
that portion, David. That's my move.

CHAIRMAN SOULES: Sam's motion is to
strike "would be dispositive of the appeal or" and
the "shall address every issue which is raised and
necessaryt“

MR, BECK; Okay§ Ckay.

PROFESSOR DORSANEO: I think that's
very good, too, because, frankly, I had a case
whexe one of the Jjudges of the Courts of Appeals
decided an issue which wasn't raised by anybody
and caused a lot of trouble.

PROFESSOR EDGAR: Naturallyf

CHAIRMAN SOULES: Sam Sparks.

MR, 8PAR$S {SAN ANGELO): Are we, in
fact, though, increasing the length of the Court
of Appeals® opinions because there have been a lot
of opinions that I've read that say., you know, we
write on this and that disposes of the case and
we're not writing on the chersf

CHAIRM%N SOULES: Thevy have that
option undexr this rule, They say this is every
issue that's dispositive.

PROFPESSOR EDGAR: In other words,
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assume that there are alternate grounds of
defense, statute of limitations and res judicata,
and the trial court decides both of those issues
against the defendant, and the case has been
appealed to the Court of Appeals? Why reguire the
Court of Appeals to write on both of them if
either one of them would be sufficient for
reversal?

If you require them to write on every issue
that's presented, 8Sam, then --

MR. SPARKS (SAN ANGELO): Well, then
it goes to the Supreme Court and you assume that
the othér one is overruled,

PROFESSOR EDGAR: Rightf

MR, SPARKS §SAN ANGELO)% Well, under
the practice we have now, there's no such
assumptiong The Supreme Court overrules the Court
of Appeals and sends it back to write on the other
point,

PROFESSGR E?@ARz Nof What they do is
render the judgment the trial -- the Court of
Appeals should havé rendered.,

MR, MCMAINS: If they have
jurisdictionf

PROFESSOR EDGAR:; If they have
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CHAIRMAN SOULES%
MR, MCMAINS:
interconnected?
taking a vote.
CHAIRMAN SGULE$8
MR; MCMAINGS:
talking about ~--
CHAIRMAN BOULES:
MR, MCMAINS& -
-=- I mean, yeah, 90(a) being
80(c)?
CHAIRMAN SOULES:

MR. MCMAINGS:

53

But in that case they would.

Rusty.

Are these two rulesg

I mean, when you're talking about

Not really.

I mean, are vou really

Not really.
90 (a) being different

different from

Not really.

Because 1 have a problem

on 80(c) or a guestion on 80(c).

CHAIRMAN SOULES:

They're only

connected in that previously there was no

direction to the Court of Appeals on how it was to

address points of error that were before it except

over here in its opinion telling us how to decide

the case in 90 (a).

And, no, there was no definition ~- 80,

whenever we looked at 20(a) to see what kind of

disposition the Court of Appeals might be able to

make to tell the Supreme Court what it's done with
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the points of error instead of how the Supreme
Court presumed that the points are overruled, that
was the initial reference point.

It wound up back over here’in 80 (c) under
"Judgment® because that seems more of a place for
it if you're going to talk about the Court of
Appeals doing something in its judgment as opposed
to in its opinionf S0, that's how they're
connected, which is not anything for purposes of
whethery one or the other gets enactad, They can
be enacted separately orx m)tT

MR. MCMAINS: Yeah, but what I am
curiousvabout is, is this at all designed to deal
with the problem of when the Court of Appeals
renders -- Or not necessarily a problem, but the
fact of life where the Court of Appeals renders a
decision that would dispose of the appeal in terms
of it reversing render, or as I read Rule 90 -~ I
mean, 80(c) -- and I'm not sure that Rule goga)
¢can be read that way but éartainly aq(c) can ~-

they've got to rule on all on the remand points as

well --
PROFESSOR EDGAR: That's my question,
oo,
MR. MCMAINS: -=- @ven though they
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don't ~- even though they render itf

PROFESSOR EDGAR: And also -~

MR. MCMAINS: QBga). in the abstract,
looks to me like it doesn't requ;re them to do
thatf But if you read it in conjunction with .
80(c) -~

PROFESSOR DORSANEO: Which is the way
I read th&mf

MRf MCMAINS: I know., It may well
regquire you ~—- reguire the Court of Appeals to
address every single evidentiary error point even
though they're reversing and rendering saying
there's no cause of action. And I don't consider
that necessarily to be a desirable practice simply
because we have trouble getting opinions out of
the Court of Appeals now,

MR. SPARKS ‘EL PASO): They usually
deal with that in one sentence, thoughT It's not
really that tough,

MR, BECK: We;re going to end up with
opinion with an awful lot of dicta. I mean, is
that what we want?J

CHAIRMAN SOULES: No: 90‘&) doesn't
have anything to do with apinionsf

MR. BECK: I'm talking about 80(c).
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CHAIRMAN SOQOULES: 80(c) has nothing to
do with opinions.

PROFESSOR EDGAR@ That's just the
judgment ©f the Court of Appaala,

CHAIRMAN SOULES: That's the judgment
of the Court of Appeals.

MRg TINDALL: It*s usuvally a one-page
document,

PRQEESSOR EDGAR; One page.

MR. MCMAINS:; I understandf But BO‘C)
reguires them t0 have determined every point of
error.

PRO?BSSOR EDGAR: It says shall
contain a ruling on every point, not only remand
points, but also rendition points of whether the
Court is going to reverse ox remand: If both
points are presented,‘it’s got to contain a ruling
on all of themf $0, even i1if you have alternate
grounds, some of which are not going to be
necessary to the decision because of Rule QQ(a)o
they're going to have to pass on those too in
their judgment, Aﬁd I think that's going to be
ccnfusingf

MR, MCMAINSz The problem I have is

what -- you know, a lot of times you get there and
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they say., well, that point was waivedf You know,
if they're writing an opinion on it, they’ll deal
with it in terms of waiver.

If they just overrule it in the judgment, you
don't know why they 1c>-\rerruled.f I mean, you assume
it's on the merits, but suppose that the reply
brief says, well, that point has been waived
because of X, Y and 2, Do you now, as the
petitioner, have to just guess and speculate as to
what the ~-- why the Court overruled the point of
error? Do vou have to address a point of exxor to
the waliver finding and the waiver holdings that
are raised by the other side or to any waiver
holdings that might be raised in speculating on
what the Court's opinion isg?

You know, we don't require them to write an
opinion on them, but we require them to rule on
themf

CHAIRMAN BOULES: Well, they have to
rule on everything that‘é not disposed of. The
Court has got -- let me see if this gets to the
point that seens té be the concern - well, maybe
it doesn’'t, is my perception of itf

What if the Court of Appeals in its final

judgment shall contain a ruling on every point of
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error before the Court or an expressed reservation
of ruling on every point of error not ruled on by
the Court as a result -- well, because other
rulings of the Court are dispaai;ive?

That's awkwardly stated but ~-- in other -
words, in its judgment the Court of Appeals has
got to say what it’'s done with everythingt And
then the Supreme Court -~ if we don't, what the
Supreme Court has asked us to do is give it
guidance on input on its inclination to deem
everything overruled that's not written on.

Now, what we're doing here is giving the
Court of Appeals some direction that it needs to
tend to that business itself. Because my
perception of what's going to happen is if we
don't give that direction to the Court of Appeals
or do something in the rules, we may be confronted
with the situation which we have all been
concerned adversely aboutf

What I hear about is we really don't want the
Supreme Court deeming points of error overruled
that were not addréssed by other Court of
Appeals: But they want to do something about
having to J:ezzaa.zmi.f The Court of Appeals if, in its

judgment, will either dispose of every point or

[$14
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say that rulings on the remainder are not
necessary, then the supreme Caurt has been given
some direction when the case gets there in the
very abbreviated form.
So, that's what we're trying to get to if we
can get there. Hadley Edgar.

PR@FESSOR EDGARz Would this satisfy
the -~ I think this would satisfy nmy concern, and
maybe Rusty's, if we said the ~- I'm at Rule
80(c). 87he final judgment of the Court of
Appeals shall contain a ruling on all points of
error before the Court which are essential to its
decision.”

MR. BSPARKS (EL PASO): That just puts
ugs right back -~

CHAIRMAN SOULES: ©No, that doesn't get
it. That doesn't do it. What the Court needs is
the Court of Appeals to say we're not ruling
because it's not necessary or to say we are ruling
and here's what we're rulingf So, if the
Supreme --

MRT BEC#: Wait a2 minute how, Lukef
The problem -- 1f the purpose of this is to avoid
unnecessary delay, are we, by requiring this,

forcing the Court of Appeals to do things which is
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going to cause unnecessary delay at that level?

CHAIRMAN SG&LEsz No, because they've
already decided thatf In writing their opinions,
they've decided which points aré.dispositive and
which are not. It doesn’t take a judge a lot of
work to explain why he regards all the other
points as waived or whatever.

MR. BECK: Let me give yvou a fact
situation and you tell me what your understanding
ise

CHAIRMAN SOULES: All right:

MR, BECK: I1f there are four points of
erxor oﬁ appeal, one of which deals with the
doctrine of pre-emption, which is a law matter
which may result in a rendition, and the remaining
three are evidentiary points, you know, say. three
hearsay points, the Court goes with the rendition,
reverses and rendersf HNow, what is your
u@derstanding of what happens to the three
evidentiary pointsg?

CHAIRMAN SOULES: Well, the Court of
Appeals should ~-- %nd the Supreme Court, I'm sure,
is going to lecture them hard that they ought to
read them and pass on them so they don't have to

remand. That's what the Supreme Court is going to
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tell them to do.

MR. SPARKS ({EL PASO): That's what's
in the rules now.

PROFESSOR QQRSAH&G% _That's the law
right this second.

CHAIRMAN SOULESs But they’'re not
doing it. |

MR. SFARKS (EL PASQO): That's right.

CHAIRMAN SQULES: And the Supreme
Court never has defined what is ~- of course, the
Supreme Court in its opinion can do this, tomf
But all this does is tell the Court of Appeals,
first of all, what we mean in Rule 130(a) by the
term “"final judgmentf" The Court of Appeals, it
means that you passed on all the points, or you've
explained why you didn't pass on all the points,
and vou can do it in your judgment; you don't have
to write an opinion about itf

MRf SPARKS (EL, PASO): Let me give you
an examplef I've got a cése right now, and not to
get in the merits of it, it's a major case. It
involves an awful iot of money and an awful lot of
school districts and city governments and whatnot,
and the Court of Appeals reversed the trial court

on three grounds, did not write on really what was
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the major grounds that was argued primarilyf

It went up. The Supreme Court has reversed
and remanded, and we're not even back to the Court
of Appeals because we've got a bunch of briefs
with intervenors and the parties, half of whom
want the Supreme Court to go ahead and, I guess,
have second oral arguments on the points that have
neyer been addressed in the Courts of Appeals.

And all of that could have been eliminated if we
had had this rulef And all the lawyers would have
known that at least that issue would be in the
Supreme Court.

An& that would be a guickeyr way to get the
case decided than if we go back and come -- and
half of everybody wants to go back to the Court of
Appeals and half of everybody wants the Supreme
Court to do it. And it's just -~ it's delaying
everything in that case.

CHAIRMAN SOULES: Justice Wallaceﬁ

JUSTICE WALLACE: The way the rule now
reads the Court of Appeals shall decide every
substantial issue ;aised and necessaiy to
disposition.

Now, most of the Courts of Appeals have

interpreted that to mean -~ that meaning necessary
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to disposition -- meaning if it can be decided on
one dispositive issue, we're going to write on
that issue and forget the rest. And it comes on
up to us. We determine they were wrong on that
dispositive issuef

8o, it's got to be remanded back to the Court
of Appeals to take care of ~- if they are points
on which we don't have jurisdiction, we'wve got to
remand it. 8o, either the Supreme Court must do
the Court of Civil Appeal’'s work on all these
other points or send it back to the Court of
Appeals and have them do ité

And still they've got those certain points in
there in some cases. Insufficiency evidence is
one that occurs most frequently. The Court of
Appeals won't write on that; they would say there
is no evidence, period?

Recent case, there were 5@ pages in the
statement of facts, all sorts of evidence, no
evidence? Well, that whoie thing has got to go
back to the Court of Appeals again on the
evidentiary pointfj

Now, the rule says they shall write on all
those points. And what we are concerned about is

some way to get across when you're writing that
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opinion, you've done your research, you've heard
oral arguments, and this stuff is taking a whole
lot more time for that judge who's writing that
brief -~ that opinionf
To go ahead and include those points I don't

think will outweigh the time 1t takes waiting for
us to hear it and send it back and them getting it
back on their docket and hearing it -- and writing
it againf

MR, MCMAINS: Now, Judge Wallace, the
problem I have with that, again, is much largerf
?irst of all, if somebody is going to hold that
there ié no evidence to support a particular
issue, they obviously are going to hold that there
ie insufficient evidence.

JUSTICE WALLACE: Well, surprisingly.,
that doesn't happen all the timet

maf MCMAINS: Well, no, I understand
that when you remand it because they didn't look
at it in the same way. But the point is this,
opinion in Poole tells them to explain what they
are doing on the iﬁsufficiency poiﬁts, This
opinion -- the opinion rule does not require them
to write an opinion on the insufficiency peintsj

The judgment rule requires them, however, to act
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on themf
Now, it would be stupid to overrule the
insufficiency point having sustained a no evidence
point. But, by the same token, when they grant
the insufficiency point, they ain't going to be
explaining anything because they can do that in
the judgment. .Tha opinion says whatever is
necessary to dispose of itt
It does not solve the problem of knowing what
the Court of Appeals’' reasoning ist Because the
reasoning on their insufficiency, generally, would
be tied to their reasoning on the no evidence,
which vou already held them to be wrong on.
That's the only reason they change their mind when
they go back they say. well, we didn't understand
it that way. And so then they review it. Maybe
they will or maybe they won‘tf
But this does not, in my judgment ~-- the
combination of rules does not solve the
insufficiency problem, per se, and it creates some
additional problems, particularly in the area of
waiver that I haveja problem with.
CHAIRMAN SOULES: What we are trying
to do is solve that, Rusty. And the worst

solution is to have the points not addressed by
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the Court of Appeals deemed overruled, That's
what we're trying to speak tof
Now, here, try this: YShall contain a
decision on every point before the Court or a
ruling that points not decided are reserved for
later decision of the Court of Appeals and any
reason f£for such reservation.,®
MR. MCMAINS: Well, but that doesn’'t
change the practice thenf
CHAIRMAN SOULES;s It does.
MR. MCMAINS: ©No, what I'm saying
ig -~
CHAIRMAN SOULES: Ruatyé
MR, MCMAINS: ~- all they've got to do
is the same thing they say now is ~- and that is,
since we reversed and rendered, we're reserving --
we don't have to deal with any of the remand
pointsf
CHAIRMAN SGULE$; Not That's not what
this is intended to say. And if that's what
vou're hearing, then I'm not saying it right.
?ROFESQOR EDGAR: Well, then -
CHAIRMAN SOULES: What I'm saying here
~= what I'm trying to say is that they have to

decide every point or say they're not deciding.

(82}
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They just can't decide the no evidence point and
not address the insufficient evidence point.
Because if there are insufficiency evidence points
in the Court of Appeals, the briefing attorney
gets a record and sees they’re there, and there
are no evidence points before the supreme Court,
the briefing attorney can advise the judge that
the Court of Appeals did not dispose of the
insufficiency points.

And that record, then, can be sent back to
the Court of Appeals to complete its judgment
before the Supreme Court takes the case.

PROFESSOR EDGAR@ Well, then, Luke --

CHAIRMAN SOULES:; Yes, sir, Hadley
Edgar.

PROFESSOR EDGARs Couldn't vou solve
that problem, then, in going back to Rule 99(&)
and just requiring the Court of Appeals to address
every issue which is properly before the Court?

CHAIRMAN SOULES: That will not work?
The Courts of Appeals will not write an opinion on
all the issues. Bét the Supreme Couit could force
the Courts of Appeals to write a judgment because
they don't have to write much to write a

judgment. And then -~--
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-t
1%

-9




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

68

PROFESSOR EQGAR: Couldn't they just
say that all points that have not been -~- all
other points have been considered and overruled in
their opinion?

CHAIRMAN SOULES: That's what -~ they
can say =-- well, actually the opinion -~

PRO?ESSOR EDG&R& Then that takes care
of the problem, though.

CHAIRMAN SOULES: The opinion of the
Court, while it ig informational to the Supreme
Court of Texas, is about that. The judgment of
the Couxrt of Appeals is what controls., If there
is an iﬁconsistency between the last paragraph and
the opinion of the Court of Appeals, and that
little thing that most of us hardly -- at least, I
ever hardly ever look at, used to look at ~- the
little bobtalled one sentence thing that comes
from the Court that's its judgment, the judgment
cantrols?

PRQ?EBEGR EDGAR: That's a critical
part,. Sure it is.

CHAIRMAN SOULES: And that's where
these rulings should be contained, in the
judgment, and not in the opinion. And 96(&) is an

opinion rule.
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MR. BEARD: Well, Luke, Jack Tyre
(phonetic) =--

CHAIRMAN SOULES: And 80 is the
judgment rule. I'm sorry. Patr

MRT BEARD: Jake Tyre (phonetic) on
the Waco Court of Appeals used to -- when he made
a finding of no evidence, he followed it up and
said the Court's in error, it was against the
overwhelming weight and prepom&erance? He covered
his no evidence by making that same finding and
following it up.

Is that what the Court is asking the Court of
Appeals to do?

CHAIRMAN SOULES: That's what this
says -~ tells the Court to do. It says rule on
those peintsf

MR, BEARD: Because if they're going
to find no evidence, they surely are going to
find --

CHAIRMAN SOULES: Well, they may £ind
that certain evidence is inadmissiblef And that
may be a big fightlbetween the partiés? But -- in
having found that it was inadmissible, hold that
there was no evidence and reserve the

insufficiency evidence points in light of that.
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Because if that was admissible, if they're wrong
about that, then there is some evidence and the
jury verdict stanﬂsf But they c¢an go through the
thought process and let the Supreme Court know
they did 50,

And that's what the Supreme Court is faced
with now, is they don't know whether they've ever
-- if I'm hearing you, Justice Wallace, about
whether that thought p?ocess had ever gone -- been
gone through, Rustyf

MRf MCMAINS: Now, you see, vou've got
two different problems, in my judgm@nt: One is
you've Qct a rendition point that's dispositive.
The other one, result is a remand point. And then
vou have multiple different types of remand points
as wellf

One of my concerns is that the only way we
will now be able to identify the stare decisis
import of a particular decision is by looking at
the God damned judgment ;~

MR, BECK: That's exactly right.

MR, MCQAINS: -~ because nine times
out of 10, in a remand -~ in a case in which
they're bitching about something in terms of

admission of evidence or the charge or whatever,
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they've got a bunch of other issues in relation
to, well, we were entitled to this instruction, we
were entitled to that instruction, we were
entitled to that instruction, or this issue is
wrong and our objections were heref They raise
all of those points.

Now, these rules taken in combination or
otherwise do not reguire them to articulate why
they are holding that: But if they say -~ the
Court of Appeals says, well, we sustain points 27
through 36, as well, on what the Court should do
in terms of the imstruction, you are entitled to
these instructions,

Then even if I am sitting there as the
appellate lawyer saying, well, I can't reverse the
Court of Appeals on their remand because they're
probably right on the particular point that they
really reversed on in the opinionf But for
Christ's sakes, they are not entitled to be
arguing all these damned instructions and things
on a remand in this case. And it's not just
controlling in thaé case. It would have
precedential value, and we don't have any
publication of the judgmentf

50, that the parties to that case now have
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precedent that they can establish but they have to
produce certified copies of the judgment and the
briefs of the parties to show the points of errors
that are identified, and they say, this Court
tells me you are entitled to this instructicng
And here's this judgment which says give it on
remand: And it makes me go to the Supreme Court
in cases that I might otherwise be advising people
not to go to the Supreme Court or wvice veraaf

CHAIRMAN SOULES: Qavid Beckt

MR. BECK: Luke, it goes even farther
than the case that Rusty is talking about. I
mean, ddes this mean, for example, that we've got
to start getting copies of final judgments in all
cases? For example, in the illustration I gave,
if the Court of Appeals reverses and renders and
there are three evidentiary points and the Court
sustains two of them, I mean, don't I have to
somehow start getting copies of all these f£inal
judgments to keep up with the Court of Appeals
that are ruling on evidentiary matters.,

CHAIRMA& SOULES: That's hot new.
What you are saying is not a new problem,

MR, BECK@ I think it is new,

CHAIRMAN SOULES: No, it's not a new

74-~5427 SUPREME COQURT REPCRTERS CHAVELA BATES
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problemf Whatever 1s in that judgment, the Court
of Appeals has always controlled its opinion:

MR, BECKs Yeah, but I think the
practice is that the Couxrt of Appeals are not
going to rule on evidentiary matters if they’ve
already reversed and rendered on a totally
different issue.

MR, MCMAINS: Now, Luke, you know as
well as I do that the judgments of the Courts of
Appeals, which nine times out of ten or more are
drafted by the clerk, say that the case is
reversed, remanded, it's affirmed, it's reformed
or it's rendered, and they don't say anyvthing
else. And that's not what this is talking about.
We'lre expanding the role of the judgment in the
stare decisis and specifically in the law o0f the
case,

But you remand the case to try it again, and
with opinions by the Court that you have to submit
X, ¥ and 2 issues. Aand if the parties don't take
that up, that's it; they don't get a chance to do
that again. That’é the law of the cése on the
remand. And the next time it goes around when
it's submitted, they don’t get a chance to go up

and bitch about its submission. They've got to go
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on up to the Supreme Court right then and there on
that issuef And that broadens the scope of both
the law of the case and stare decisis in any
particular case.

CHAIRMAN SOULES: I don't see that,
but it may be right, Samo.

MR. SPARKS (EL PASO): You know, I see
that we're all talking about the same thing. And
it seems to me that we're going back to the
difficult point that the Courts of Appeals are
simply not following their responsibility that's
in the rules now. And, that is, in many cases
they aré not deciding every substantial point of
error which would be dispositive of the case.

I like what vou have suggested, but I'm
wondering if they are not going to resolve every
issue that's dispositive of the case as briefed
and argued by the parties, whether they will go
ahead and say, but we're reserving on this
particular question? I mean, we're asking them to
go through a thought process which they should
under the existingjrules have already gone through
and made dispositive rulingsf

I don't know that that would workf I agree

with what Rusty says. I don't know if we can
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draft a rule to reguire the Courts of Appeals
gsimply to do what they are suppesa& to do anyway.
if this rule that is in operation right now is not
being followed, I don't knawT

But it sure gives you a problem when you're
going to the Supreme Court as to whether or not
vyou bring up all of the points that you think are
strong that were not touched on unless maybe
either overruled by the judgment or just in one
sentence, But at least what you have suggested is
more definitive the Court of Appeals what they're
supposed to be doing9

CHAIRMAN SOULES: What -- Judge
Tunks.

JUﬁGE TUNKS: Here's what's bothering
me about this Rule 80(c): Suppose the Court has
written and published an opinion which rules on
every point raised. Do those rulings have to be
repeated in the judgment? The f£inal judgment,
according to the rule, sﬁbdivision C, the final
judgment of the Court of Appeals shall contain a
ruling of every point of exrxor. |

Well, suppose vou blew it on some of those
points of error in your cpinionf Do they have to

be repeated in the judgment?
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CHAIRMAE SOULES: Yes, in this, I
think they wouldﬁ In short form, points of error
1. 5. 9 and 12 are sustained and the judgment
affirmedf Points 2, 3 and 9 are reserved because
they're unnecessary to the proceeding, And it
would change the form of the judgment of the Court
of Appeals, but it would make it clear that it is
a final judgment.

JUDQE TUNgSz If the judgment complies
with the rulings of the opinion, does the judge
have to repeat the holdings?

CHAIRMAN SOULES: NQ?

JUDGE TUNK&: It says every final
judgment of the Court of Appeals shall contain a
rulingf

CHAIRMAN SOULES: But not an
explanatiun,

JUDGE TUNKS: What?

CHAIRMAN SQULES: But not an
explanation such as you £find in the opinionf
That's not =--

JUDGE égw3s= Well, that's true but
the opinion is not only giving an explanation but
it contains the Court's rulings on that point of

Errors
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CHAIRMAN $0ULES: Yes, sir.

JUQGE TURKSz And it has to be ruled
on again and in preparation of judgment,

CHAIRMAN SOULES: Juége, the way this
is written -~ well I'm not -- other than
responding to your guestion, the way this is
written ~-- and.the intention of it from the
Committee on Administration of Justice was that,
yes, to the extent that languaga»might be in the
opinion that says point of error 20 is sustained,
that much of that language would also be in the
judgment, the point of error 20 is sustainedf But
not any other language about point of error 20
would be in the judgment., No further explanation,
no nothing. You would say points of error ZQ,

JUDGE TUNgSs Even though you have a
ruling on it and an opinion and an explanation of
the ruling, you've still got to repeat the ruling
in the judgment.

CHAIRMAN $OULESz That would be
necessary corollary to have in the rule, the Court
also rule on all o% the points that are not
written in its opinion, and it would be & burden
if this were adopted.

JUDGE TUNKS: Let me raise a more
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difficult point with you. In your judgment, there
not only is a ruling on the point of erroxr, but
there is an explanation of the reason for your
ruling. If that judgment, if that -- I mean, in
the opinion there's not only a ruling, but there
is an explanation of the ruling.

If in preparation of the judgment you change
the effect of some of that ruling or explain it --
for instance, I recently worked on & case in which
there were 13 contracts to be construedf I wrote
an opinion, and the trial court had held those
contracts to be ambiguous, 80 as to justify the
introduétion of oral testimony and explanation of
themg

In the opinion, I not only held those
contracts to be unambiguous, but held that they
meant something different from what the trial
court has held and explained that in the opinion.

On the -- after the judgment was published,
was mailed to the partiaé, they raised a guestion
that there was some conflict between the opinion
and the judgment. /They filed a motidn to corxect
the judgment. So, I did not concede that there
was a conflict. I corrected and changed the

judgment to eliminate the possibility of a
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conflict? In this case, there were more
far~fetched proposals made tham that.

And I was bothered by the proposition that if
we wrote a new opinion, the party could file
another motion for rehearing, and I didn't want to
do that in this case. It took me a year Lo write
the opinion, and I didn't want to go through
another yvear working on their wild suggestionsf

I undertook to amend the judgment to remove
that conflictf Does that amendment of the
judgment to remove the conflict entitle them to
file another motion for reheaxing?

CHAIRMAN SOULES: I don't know the
answer to thatf

PROFESSOR EDGAR: I would think so,
Judge Tunks, because the motion for rehearing is
directed to judgments, Opinions are just simply
explanations, but the appeal is from the judgment
of the Courtf And it would seem to me that if you
have amended that judgment in any way., then they
are entitled to a motion for rehearing attacking
that judgmentf J

JUDGE TUNKS: Suppose they were in
error in contending there was conflictf

PROFESSOR EDGAR: Well, now, then, of
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course, vyou are going to overrule their motion for
rehearingf

JUQGE Tumgs: Their second motion or
the first one?

PROEESSOR EDGAR; Their second one.

JUDGE TUNKSg They still have a right
to file a motion for rehearing?

PROFESSOR EDGAR I would think so
because you have changed the judgment.

JUDGE TUNKS: Not I have conceded
that their contention of conflict is conceivable.,
but I do not contest ~-- I do not agree that there
is a ﬁoﬁflict, In reality I don't think there is.

PROFESSOR EDGAR: Well, you haven't
changed the judgment from reversal and remand to
reversal -- reversal and renditionm in that
sense --

JUDGE TUNKS: No.

PROEESSOR EDQAR@ -- but you have
changed the judgment in éncther respect,
apparently.

JUDGE éumgs: That's right. I changed
the judgment ~- the judgment recites a change -~
recites a recitation which is calculated to remove

any possibility of conflict. And I can’t see why




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

81
you would have to write an opinion im which you
state vour ruling, not only your rulings, but your
reason for your rulings, I also have to write a
judgment in which you restate your rulings which
are contained in your opinion, That looks to me
to be foolisht

CHAIRMAN SOULES: Judge, I think the
pivotal question there would be whether or not --
which you did modify the judgment, because under
Rule 160(&), if on rehearing the Court of Appeals
modifies a judgment, then the party is entitled to
a second motion for rehearing. 8o, it would just
be a guestion now how the word "modify® plays in
that.

PROFESSOR EDGAR; Or whether or not
judgment encompasses any part of the judgment orx
the actual "what the Court did"® part of the
judgment.

CHAIRMAN SOULES: Rightf

PROFESSOR EDGAR: And I think it means
any of itf Well, I come back, though, to what
Rusty said a minuté ago, and this bothered me a
lot, about trving to incorporate some of these
things into the judgmentf Because what we're

doing here is expanding what the concept of the
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judgment isf That is, the judgment of the Court
is what the Court does, not why it does it?

CHAIRMAN SOULES: That's rightf

PRO?ESSOR EDQAR: An& if you do that,
you're going to give rise to a lot of law of the
case problems, just a lot of themy And I think
that's going to be very critical. And the content
of the judgment now is going to be far more
prominent and far more important than it's ever
been befor&f And I think you're going to be
creating a lot of traps for a lot of lawyers.

MR. MCMAINS: The other problem we
have is.that in terms of just the length of
necessity on those courts that are hellbent and
determined to reverse, but really only for one
rYeason. I mean, they are convinced to reverse for
X reasons. They're geoing to choose their reasons
-=- reason or reasons to reverse and write an
opinion.

But if theyv're held back reverse, then they
can cover their ass pretty good by just granting
all the other painés that are therefv And that
then puts you in the position as the petitioner to
have to raise and brief every one of the points

however spurious they may be s0 that ~- and we at
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the same time try to cut down the length of the
God damned application.

And no more can I completely complain if they
have sustained an insufficiency point in the
judgment without talking about it in the opinion.
Now, what do I do with Poole? And what do I do
with -~ well, ihay didn't explain why they did
this in the cpinionf

MR, SPARXﬁ (EL PASO): Well, I don't
know that I disagree at all with what Hadley and
Rusty are saying, but I thought we were still on a
motion on Rule 90 on the opinion. Isn't that
where we are?

CHAIRMAN SOULES: Yes.

PRO?ESBOR EDGAR: I thought we were
looking at Rule Bﬂ(c)f

CHAIRMAN SOULESz Well, we =~

MR: MCMAINS: That's why I was asking
of 1engthagef

CHAIRMAN SOULES: The only motion
that's on the floor right now is whether we change
Sﬂ(a) as suggest@&; It's been moved and
secanﬁedf And I'm going to, at this time, just
set 80;0) aside and see if we can get a vote on

the suggested change to %0(a).
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MR, MCHMAINS: Well «-

CHAIRMAN sOULESz And that's what I'm
going to dof So, if we can't, then I want to
entertain a motion to table it and let the Supreme
Court do whatever it wants to on this problem -
because we've got way too much work to do than to
spend a whole lot more time on thisf

So, the motion has been moved and seconded.
Does anybody ~- those in favor of the suggested
change to Rule 99(&), show by hands? Those
opposed? Two to ~~ f£ive are t::ppxc:'sarzui,f That
suggestion fails by a vote of five to twog Is
there aﬁy motion concerning 80(c)?

MR. TINDALL: I move that we table it.

CHAIRMAN SOULES: A motion has been
made to table BO(c)a Is there a second or does
that require a second?

JUDGE TUNKS: I second it.

CHAIRMAN SOULES: Those in favor, show
by hands. Opposed? That?s tabledr

PROFESSOR DORSANEOs I have one last
thing which I am reiuctant to say is ﬁot going to
be controversial.

MR, TINDALL; These housekeeping

amendments of yours we've gone over 80 guickly.
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?ROFESSOR DORSANEOQ: It has to do with
Rule 136, Paragraph A,
JUDQE TUNKS: What page is that on?
?RQEESSOR DORSANEO: It's on page
183,
CHAIRMAN SOULES: Say it again.
?RO?%SSOR DORSANEOQO:; 183. Page 183,
Rule 136, paragraph Af Due primarily to an
oversight, paragraph A of Rule 136 doesn't say
from what time you compute the 15-day period for
filing a brief in response. Because the
application is filed in the Court of Appeals and
then filed again in the Supreme Couxrt, this 15~day
problem is one that makes lawyers nervousT
The Supreme Court takes the view at this
point that the brief in response is due within 15
days after filing of the application in the
Supreme Court, and the rule should say that.
CHAIRMAN SOQULES: Those in favor show
by hands. Opposed? Th&i's unanimously approved,
MR, MCMAI&S; Luke, can I raise one
other guestion? Iﬁ terms of the length
requirement with regards to the briefing that we
did, we changed that to appellate briefs., right?

PROFESSOR DORSBANEOC: Yes.
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MR, MCMAINS: The Court of Appeals
stufff

PROFESSOR DORSANEO: Yesé

MR. MCMAINS: Do we bave any similavx
length or any description of the briefing inmn
regards to mandamus?

9RO?ESSOR DORSANEO: |No.

MR. MCMAINS: I mean, we don't have --

PROFESSOR DORSANEO:; We have no
briefing rules whatsoever with respect to original
proceedings —-

CHATRMAN SOULES: Okay.

PROFESSOR DORSANEO: -- other than the
original proceeding rules themselves.

CHAIRMAN SQULES: And that's going to
have to stay that way this year. Okay.

MRf MCMAINS; Well, I was just curious
if there was -- 1f that was intended to be fixeéf

PROFESSOR DORSANEO: Do you want me to
go and do this evidence thing or =~

CHAIRMAN SOULES: Give that some
thought a minute. JI want to be surevthat we give
Sam Sparks an opportunity. He can’t be here this
afternoon because he has a court setting to be

present at. We'll go to what he has now and then
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I'11 come right back to you, Billr

PRO?ESSOR DORS&HEO; This doesn't have
to be done now.

CHAIRMAN SOULEsz Cap I intexrrupt you
to that extent?

PRO?ESSOR DORSANEO: Yeah, fineg

MRT BRAH&ON: Luke, I'11 bet vou &
good part of the committee is still flying
around. Southwest couldn’t get on the groundf

CHAIRMAN SOULES: I'm sorry to hearx
thatf That's a problem, Franky

Sam Sparks, El Paso., to report on ~-- what

page in our materials?

MR. SPAR@S (EL PASO) s It's the
hanﬂoutf

CHAIRMAN SOULES: Oh, the han&outr
Thexe it is.

MR? SPARgS ‘EL PASO) : I think
everybody should have one.

CHAIRMAN SOUSESs Has it gone around?
It says "Rule 176, Pre;rial Motionsf”

MR. syéags (EL PASO): The reason we
selected Rule 170 is it's‘a repealed rule, and
this would be a new rulef We were asked to draft

a yule which would do two things. It would allow

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
i5
16
17
18
19

20

21

22
23
24

25

88
pretrial motions to be determined by the Court
without any argument and it would -- oral argument
~- and it would allow telephone hearings or
conferencesf

There is no pride in the authorship. What I
tried to do was to exclude pretrial motions which
was specifically the subject matter o0f several
specific rules, summary judgment, special
appearance, and I've got those listed 18{&), 86,
120(a), 165(&) and 207(3).

MR. MCMAINS:; What section ~~ what
page of the agenda is that on?

CHAIRMAN SQOULES: 1It's a handout,
Rusty.

MR, SPARKS (EL PASO): This is a
handout, Rusty. I gave it to youf Let me just
briefly tell you what the purpose was. We had
several -- we've had many letters but nobody has
drafted a rula, So, Luke wanted me to draft one
that we could talk abautfy And I used a very
simple rule that the district courts in Harris
County used but welenlarged upon it.

Let me just go through it very briefly. On
the -- I tried to exclude those rules that are in

the first paragraph because there are specific
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rules that apply to those motions. And, of
course, we state that the motion should be in
writingt

All of the suggestions ~-- now many of them
came from the administrative judges, but it's
similar to the federal rule where, when you file a
motion, the consensus was that you should attach a
proposed order to the motion for the Couxt if the
Court wishes to use :5.1:,f That's always done in the
federal courts that I practice in anyway.

On submission, the theory is that you will
file a motion and state a submission date and the
-=- I guess the clerk is the one who will present
it to the Court on a submission date or
thereafter. There is no -- most of the
suggestions were 10 daysf I put in 157 That's
one of the things that you need to look at, isg to
the number 0f days which, without leave of Court,
you would have from the date of filing to a
submission date to the Court.

In paragraph € it will require or not
reguire, depending onn how we adopt the rule, a
written response. I do not like the last sentence
in C, but that is the primary emphasis on most of

the suggestions. It curtails, I know, the western
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district of the federal court. I don't like it?
If you don't act, you are consenting to it or that
type of thing. so, I put that in parentheses
because that's one thing that wé_need to discuss.

In "D® I have drafted it that if any party
wante oral argument or a hearing., they can obtain
itf In parentheses is the word "may," which would
allow, if you wish, the Judge to decide whether or
not there should be any oral argument or h@aringf
That's a consideration you need to look at in D.

The *"D* portion also has the telephone
conference. It seems to be fairly plain vanilla.
The only regquirement there is, that if you want a
record, you need to advise the Court at least on
the day before the telephone conference $0 an
arrangement for a court reporter can be made.

I'm requiring that any order -- excuse me, on
that, I also put in parentheses that you had to
advise in writing, That may be something that you
want to strike and just say "must advise the
Court,“

And then finai E" is that all barties must
get a copy of the oré@r, I don't think there is
anything ~- apparently, this is going on in all of

the jurisdictions, but those are -~ the three
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things that I think you ought to look at is the
day reqguirement, whether it be 10, 15 or more
without leave o0f Court, wheth&f or not there is a
regquirement to file a response iﬁ you have any
option, three, whether the Court on its own can
rule that there is no necessity for oral argument
if the parties.want it, and four, whether you need
to advise the Court in writing of the reccrdﬁ

Other than that, I think it pretty well
complies with several of the local rules
throughout the statef And it does allow the
telephone conferencesf I'm advised ~-- in El1 Paso
there's no problem about this. But I'm advised
that throughout the state there are some judges
who just don’t -~ say that there is no auwthority
under the rules to have a telephone conference and
they just don't permit itf I don’'t know if it's
facility or not. I've never had any real problem
with thatf But, apparently, there is a problem
because we've had many. ﬁany reguests for some
authorization in the rules for a telephone
conference to suffice for an oral argumentf

S0, that's Rule 17Q§ There's no magic in the
number. I just selected it because it goes right

in that area, and there is no Rule 170 currently.
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MR, TINDALL: Sam, this wouldn't work
in a family law practice at allt How could you ==
for example, a motion to modify temporary orders,
something is not working while a complicated
divorce is pending, this would -- basically. you
would have to give 15 days notice, Is that the
way I understand this? You would have to send a
proposed order which -- I mean, I see it being
very, very awkward to use in family law cases.

MR, SPARKS (EL PASO)s:s And it may be,
Harry. but most ¢of the local rules have 10? And,
of course, you always have the option of going in
and filing a motion just like we're doing now and
having a Court set & hearing, which is what you
would do ian those cases. These are ~- this rule,
as far as I can see from the reguest, is intended
to be more of the, oh, motion for continuance,
discovery., sanctions and that type of thingf

MR, TINDALL: Sure.

PROFESSOR DORSANEO:; Things that don't
regquire the taking of evidencef

MR. SPA&KS (EL PASQ}): Yeah. This
would in no way limit you from going in with a
motion and asking for a hearing and setting it

just like vou are doing now, or it wasn't intended

(&)

[

[IrN
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to do itf

PROFESSOR EDQ&R: Well, that isn't
what it starts out saying. thoughf It seems to be
a little broader than that, Samf_ It says in all
pretrial motions except those the following
proceduxres shall applyf And I think that someone
could well argue that Harry is not entitled to do
what he is doing, and that will be kind of clumsyi

MR, SPARKS (EL. PASO): That was not
the intent so we could ~--

PROFBSSOR DORSANEO: Well, I would
suggest you change it to deal with a situation
where the testimony is not needed in order to
support the Court's decisionf 0f course, that
would mean that Rule 86 wouldn't have @ hearing
because there's no testimony there: But I don't
know why we have venue hearings anyway. to tell
yvou the truth, Why not just do them all in the
written record?

MR. SPARKS (EL PASO): I'm never sure
what Rule 86 is. We'rye amending it every tim&f
That's why I threwjaﬁ in there§

MR§ MCMAINS: Well, I thought you had
said that you were also trying to exclude motions

for summary judgment.
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MRT SPARKS $EL PASO) ¢ That's tru87

PROFESSOR EDGAR: ‘That's lﬁﬁga)
instead of 1651

MR. SPARKﬁ FEL P&SO§$ Oh, well,
that's a typographical @Xror.

MR. MCMAINS: 165(a) is a dismissal
for want of prosecution ruleT

MRf SPARKS (EL PASO): It should be
166(&)f And the reason I did onbsﬁ is there's in
there a 45~day reguirement or something7 There's
a day specified in the rule that you --

MR, MCMAINS: 1Is a dismissal for want
GE prosécutian a pretrial or -- what about the
motion to retain?

?RO?ESSOR EDG&R% It has sgpecific time
limits in it, too.

MRT SPARKS (EL PASO): Okayf 165 and
166.

PROFESSOR EDQAR; You need to have
165{&) and 166(a), I think.,

PROFESSOR DORSANEOQO; I suggest we just
say in all pretriai motions that do ﬁot regquire
the taking of live testimony?

MR. TINDALL: Nonevidentiary:

PROFESSOR DORSANEOs The presentation
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of live testimonyf

CHAIRMAN SOULES: What about’
supplementary, it woﬁld include that?

PROFESSOR DORSANEO: E would have been
just as happy not to go out to West Texas and.
argue that summary judgment motion for two hours
two weeks ago.

PRO?ESSOR EDGAR: You probably were on
the wrong side of it, too, weren't you.

MR. SPARKS gEL PASO): The only reason
that -~ well, summary judgment has its own time
reguirements, is the reason that it was excluded
from this proposal.

MR. MCMAINS: That's right. 80 does
the venue rule:

MR; SPARKS (EL PASO): That's why it
was excludedf

MRf MCMAINS: I mean, Rule 86 reguires
45 days., .

MR, SPARKS (EL PASO) ¢ I tried to
knock out every rule -- every other motion that
would be in a rulejthat had time reqﬁirementsf

PROFESSOR EDGAR: There might be some
more, too, Samf

MR. MCMAINS: See, the other thing is
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that 267;3), which is only the deposition -~ I
mean, only the --

PROFESSOR DORSANEQO: Motion to
suppress deposition. |

MR? MCMAINS: Right. And there may be
other types of protective orders which may be
either preliminary orders, modifications or
whatever, but you have the same time problam, 80,
straight requiring 15 days doesn't get you any
protection if you've got --

CHAIRMAN BOULES: How many feel that
we need an order such -- a rule such as this at
all, no# that it's been presented? I mean, we
always try to get on this table a way that will
permit us to deliberate every suggestionf
Sometimes we fail, but we try to do thatf

Should we take this up further or table it
and go on with it? How many feel ~-- what is the
consensus on it?

PROFESSOR DORSANEOz I think we could
take it up later if it's going to take a lot of
timef But this ty§e of rule is something that is
an important thing for us te haver It's tiresome
to go down to the courthouse and spend three hours

to make a 10~-minute argument.
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MR: MORRIS: Well, vou can always do
it by agreement, but I think my client is entitled
to a hearing. And yvou have discovery matters
where the Court has been telling_us that where
people are saying things that are privileged, you
have to bring things up and put it on the -- let
the Court see it and review it imn camera.

And I think it’s just a bad decision to say

that maybe the Court is not going to grant you a
hearingf I think my client ought to be entitled
to a hearing on motion or be heard in opposition
of a motion., And that's what I get hired for, is-
to go down to the damned courthouse,

MR. SPARKS (EL. PASO): Lefty., that's
why we put the word "shall®” in there.

CHAIRMAN SBQULES: I promised Sam
Sparks, San Angelo, I would recognize him next,

MRT SPARKS (SAN ANGELO): Well, if the
problem is that the El Paso judges don't believe
they have permission to have telephone
conferences, why don't you just have a little rule
that says upon agréement of the parties to a
motion it can be done by telephone?

CHAIRMAN SOULES: 8Sam Sparks, El

Pago.
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MR? SPARKS (EL PASO): To answer
Lefty, we drafted the word “shall® so that any
party could have a hearing at any time on thak:
Secondly., let me correct Sam for the record since
we're making up the minutes. There is no problem
in El1 Paso on thisf All of our judges allow
telephone canferencesf But apparently there must
be a substantial problem someplace elsef Wa ao
telephone conferences almost daily in E1l Paﬂof

PROFESSOR DORSANEO: I think we have
the habit of doing everything at the courthouse
because I suspect that in the days of yore that's
where eﬁerything was done, and nothing was done by
paperwork, and the lawyers went down to the
courthouse and spent a good deal of their time
theret We waste too much time at the courthouse
hanging around and waiting for something to
happenf We need to do something about itf

MR. MORRIS: We'll get board certified
telephone lawyersf

M}R.f SPIVEY: Luke, did that get on the
record?

CHAIRMAN SOULES: I'm sure Chavela has
got it on th.ere.f If it didn't, Broadus, you can

put it there right now.
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MRf SPIVEYs We're going to have board
certified telephone lawyers.
CHAIRMAN SOULES: I see some
specifics, if we're going to take it up in
detail, I think maybe in réspcnse to Harry that
the A should ~-- maybe should suggest the
accompaniment of the proposed order but should be
made optional by putting "may" instead of
fshall® -~
MR, TINDALL: I think a good lawyer
may do that anyway.
CHAIRMAN SOULES: -~ 80 that it's at
least suggested.
JUSTICE WALLACE: If he wants it
signed, he'd better submit itf
MR? TINDALL: That's rightf
CHAIRMAN SOULES: On subnmission, we've
got Rule 21 that's working. It puts us in a press
a lot of times, but maybe it's because the other
side needs to put us in a press. It deals with
time periods that run after sexvicer Service by
mail extends the tige period by three daysf
So, if service by mail is made, six days
would be the earliest a matter could be

submitted., If not, if it's hand delivered, you

in
ey
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can get it on three ﬁaysf But the three-day rule
is working. And instead of having a new time
period of 15 days running from £iling, I think we
ought to stick to the three-day rule running from
servicef

Again, this is all for discussion. And the
last sentence of "B® I think should say the motion
may be submitted to the Court or set for hearing
on tﬁe submission date or later, so that it‘'s
clear that the setting for hearing interrupts the
submigsion of the Court, if it's going to be
mandatory, if we get down and use "may® in D.

Agéin in €, the response should be servadf
And I would suggest there that we also f£lag an
order denying the relief may be -- may accompany a
response.

MR, TIN?ALL@ I think a respounse to
any motion ought to be discretionary. If you
don't want to file one, so whatf

CHAIRMAN SOULES: Well, may be served
by the ~-- yeah, that's right. And may be
served -~ J

MR. TINDALL: May be -~

CHAIRMAN SDULE$: -~ before the date

of submission or on a date set by the Court.
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PROFESSOR EDGARz Well, but if you're
going to file a response, though, it should be in
writing. I mean, that's what this says. It
doesn't say that you have to file a response. It
just says a response shall be in writingf

MRT TINDALL: Well, if you just show
up and say I disagree with their motion, nothing
ig ==

CHAIRMAN $OULES: That's what we
usually do.

Mﬁf TINDALL:: That's rightf

MR. SPARKS (EL PASO): That's what the
practice is now.

MRﬁ TINDALL: It avoids a lot of paper
shuffling to have to file by opposition to a
motion that you're going to have to be down there
on anyway.

MR. SPAR&& (EL PASO): Let me just
say, Harry, that what I tried to do was put every
single recommendation we;ve made in mail -~ that
we've received in mail over the last six months.
And we've recaivedla lot of these, fér rule on --
this is really ~- what I need is some guidance on
what the consensus is s0 we can redraft itf And

I've tried to put in parentheses everxry area that I

(&4
[y
[M

>
~J
#e
¥
tn
Fi+ 9
B
-
n
c
)
]
=
o
td
e
Q
Lo
o
=3
e
]
3
8]
23
3
o)
w
wy
(@]
o
b
<}
i
ke
b
o]
b
=3
s}
3]




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

102
thought was controversial? But yvou've helped me
out on that.

Eor example, you know, it might be the most
innocuous rule in the bouksf We may change the
word "shall® to "may” in the preamble of the rule
and just give an option for the lawyers to do,

MR? TINDALL: I think what's needed is
the option for the movant to be able to request
that his motion be heard on submission as opposed
to having his motion set, waiting around, and

then, you know, he goes down there and he goes

down to court and he gets the call, and the othex

lawyer éalled and said there was no opposition to
his motionf That's crazy practice that we've got
in most courts now, right? And you would allow ~-
I think what we're getting at is, the courts are
reluctant to submission motions, at least they are
in our cmuntyf

MR. SPARK$ fEL PASO) ¢ I took -- is it
Houston?

MR, TINDALL; Y@sf

MR, spéaﬁs (EL PASO): I took it from
the Houston -- you-all must not f£ollow the rule
because this is f£rom the Harris County districtf

MR, TINDALL: I don't know what's ==~ I
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don't think submission practice is the prevailing
norm in this state; maybe I'm,wrongf

PROFESSOR DORSANEO: It is in our =~
we go -- it depends on the court_you'ra iné But
we go and spend the morning waiting.

MR: TINDALL: No, no. The submission
practice of where you just mail it in and it will
be considered by the Court after 15 days is not
the norme.

PRO?ESSOR DORSANEO: Nof

MR, TINDALL: Norm is notice of
h@aringf And I think to have a rule that would
permit a movant to have his motion heard by
submission to the Court after 15 days 1s needad:

CHAIRMAN SOULES: David Beckf

MR. BECK: I think in the Harris
County c¢ivil district courts you really have an
option. You submit on written papers unless one
or two of the parties reguests an oral hearing, so
that you really have the opticnf Somebody just
submits their papers and say the hearing is not
necessary, the resﬁandent gtill has ﬁha right to
regquest a hearing at which time it automatically
goes on the hearing docket;

PROFESSOR DORSANEO: My view, the
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worst way to decide something that doesn't reguire
the taking of evidence -~ the worst way to decide
a legal guestion is by two lawyers getting up and
arguing about what these pieces of paper called
"cases" say. And it's better -- anybody can make
a better argument in writing than they can make
standing up on their feet in terms of legal
issues, I would think, and it would be easier to
followf

80, our practice of having & hearing all the
time to argue things that don't reguire the taking
0of evidence is really Jjust a stupid way of doing
it.

MR. SPARKS (S5AN ANGELG): You've got a
lot of trial lawver ==~

MR, BRANSON: On behalf of Rusty
McMains, I take objection to thatf i've read some
of Rusty's briefs and he argues much better.

CHAIRMAN SOULES: That was Branson?
Anvthing else on this? Anybody want to make a
motion? Rusty,

MRf MCQAINS; I really think that it
needs some more study in terms of what isn't going
to be ft.ncll.;decfi,,t My real concern is a lot of the

discovery motions now are controlling the

B
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disposition of the merits of the case with the
additional sanctions practica’and such. It's just
hard to explain to your client when you just get
an order in that says you've lost. You don't get
a hearing and, you know, there's just a written
submission. And all of a sudden the Court comes
in and finds you in violation ©f the discovery
regquests for order and you lose. So, now we will
proceed with the post trial procedures:

One would certainly like to get -- and I
think most the people here ~-- at least Lo get a
sense of what the Court's doing when you're at a
hearing. Usually they haven't prepared for it, as
a practical matter, and so it does take a little
longer timef

Most of the time, my experience has been that
the trial courts don't -- if it's a real complex
issue that is adversarial, they may reqguire
written submissions, therecafter may identify some
problems that nobody knew anything about b@fcre?
But a lot of times the Judge can just grimace at
the proper time ané you can immediatély go out and
settle the matter in dispute,

If it looks like he's leaning one way or the

other, you start making a give. You don't get

W
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that in the written practice where you get no
input from the Court. I think it takes some of
the humanity out of evaluation of where you are.
Bill probably likes that.

PROFESSOR DORSANEO: Yes. The
humanity part of it is not particularly ~-- it’s
not easy to spot, grimacing at the right time.

MR? MCMAINS: It is if you'’re paying
attention,

PRGFESSOR DORSANEQ: Well, I have
trouble spotting it. I make a -~ you know, I
don't just sit in the office. I make guite a
large nﬁmber of argnmentsf

MR. BRANSON: I would submit, Bill,
though, that for every lawyer that comes out of
law school with writing abilities yvyou get three
who have oral capacity that exceeds it, And
you're really taking away something f£rom the bar
and the bench both, because many of the trial
judges respond better to oral presentations than
they do presentations in writing,

PROFESQ@R QORSANEO: That5s a point
well taken.

MR. SPARKS (EL PASO): This was simply

meant, as I understand most 0f the reguests, as an
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option in the rules and it will -- you know, it
doesn't affect me one way or the other, if we want
to just deny it and go on about our business. But
if we want something in here, wernaed a little bit
more guidance.

PROFESSOR QORSANEO& I1'd make one
suggestion., Maybe you-all want to consider
motions that are dispositive of the case in a
separate c:@.t:e‘a-gc:u:y‘.~ I think 1f someone is going to
really cancel your claim, that they ought to speak
that to your face, or at least to have spoken to
vou at some point in time directlyf That much
humanity, I think, is important to obtain,

MR, SPARKS (SAN ANGELO}: But what
evidence is admissible or not, that can be
dispositive of the case a lot of timesf

CHAIRMAN SOULES: Does anyone want to
make a motion in connection with proposed Rule
1707 Okay: We'll move on for lack of a motion.
Bill, do you want to pick’up 1867

MR, TINDALL: What are we going to?

CHAIRMAN SOULES: I believe it’'s 182
Bill has gctf Sam, I really do appreciate yvourxr
effortf

MR. SPARKS (EL PASO): That's all
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rightf We don't need to redraft it thenf Jusgt
drop itf

CHAIRMAN $0ULE$: I don’t think soO.
Thig will be our last session unless legislature
does something to us that we have to address.-

MR. $?ARK$ (EL PASO): That's ﬁiner

CHAIRMAN SOULES: I would appreciliate
your continuing thought about this when we get
together, whenever that may bef We might put
something back on the table7

Is that the total consensus of the committee,
that we are just not ready to do this now but to
keep it.alive and give it consideration in
whatever interim period?

MR, MCMAINS: I would move to table it
and just reconsider it.

MR. SPARKS (EL PASO): Well, let's
don't do that, Rusty, Let me just respond to any
of the persons who send Luke or Luke sends me that
they present their draft’ia the ordinarxy course of
things and we'll take them up as they come.

MR, MCﬁAINSs Oh, okay.

CHAIRMAN SOULES: At least we'll be
able to reply to all the people that we've heard

from and say that this matter has been tabled for
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the time? Those in favor of that action and that
response, please show by handsf Opposed? That's
unanimously then agreed that we table this? $o
respond and keep an open mindf Sam, thank youf
QQod luck for your hearing:

I believe Bill still may be getting some
organizational‘things out of the way. Who would
like to get a slot here and make a report on
something? Harxy, do you want to take up your
materials?

MRf TINDALL: Okayf

CHAIRMAN SOULES: Where do we begin
with yours now?

MR, TINDALL: Well, let's see. Some
of them, I think, we have concluded, but let me -
on page 19, Rule 329, I think this one was
disposed of at ouy last meeting. This dealt with
this motion for new trial following a judgment on
citation by publication. I think that was -~ if
we've got our long book here ~- I think that had
been continued. I think we eithexr put it in 324
or 3295 J |

CHAIRMAN SOULES: That's 3295 It's
most of the way back; And 306a(7) --

MR, TINDALL:; That's right. It was

-
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Hadley's suggestion last time: This dealt with a
glitch in the rules because we can't get service
on a motion for new trial within the time and have
a hearing on itf S0, I think wé_have -= this one
has been resolved, Charles Childress’ problem;
CHAIRMAN SBOULES: ©Okay. Thank youf
S8orry to have missed thatf
MR? TINDALL: So, I think that one is
doneﬁ The next one ~~ let's see, the way you've
got it in this book here -~ dealt with ~- it will
be page 13. There's some correspondence between
Bill and myself involving Rules 296 to Rules 2995
They aré not entirely a coherent set of rules.f
Let me show you what David Beck and I worked on
with these rulesf Let me pass these out and
axoundf
If all of you will lo0ok at what we have here
Rules 31? to 331, which was what I reviewed,
contain a lot of disparate subjectsf But
remittitur is Rule 315 and you will see what David
and I reviewed and have as our suggestiont We
have one &iscussioﬂ item with you, ahd that is, if
you do a remittitur, the o0ld rule had you ~-- they
referred to it being in vacationt As I see this,

there is one part of this that is not correctly
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done the way David and I had officially done it.

Rule -~ if you are looking at 315(b) in the
handout, Pavid, I think we had this written to say
"By executing and f£iling with the clerk, a written
release signed by him oxr his attcrney of record
and acknowledged by a notary public?“ Okayg I'm
SOrry. We jusi did not do the strike out? There
is one ~-~ if you will strike the phrase "and
attested by the clerk, with his official seal.”
So that the way --

PROFESSOR DORSANEO: He doesn't even
have a seal.

MRT TINDALL: -~ the new way it was
written is, you have a remittitur, you execute and
file with the clerk a written release signed by
your client or by vou, and then the option is, do
vou want it acknowledged by the party or the
party's attorney. We could not think of any
instance in which the clerk of the court takes the
acknowledgment on a release oOr a remxit:t:a’.t:ur.r It
just -- no one does it that way.

PROFESSOR EDGAR: Do you‘want to make
it acknowledgment or sworn and subscribed?

MR. TINDALL: Well, that's where David

said -~ you know, oftentimes, you have releases

L

fod

N

0519

-3
i
H
(41
e
1]
~J

SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
13
14
15
16
17
18
i8

20

21

22
23
24

25

112
that are just signed by the parties without it
being acknowledged. An acknowledgment would be --

PRGFESSOR EDQAR: Do vou want an
acknowledgment? |

MR: TINQALL: Well, it wouldn't be a
verification. It would be signed for the purpose
of consideration stated thareinf It would be an
acknowledgment.

PROFESSOR DORSANEO& ‘It would just be
the signaturef

MR: TINQRLL& Yesf

MR. BECK: The issue ~-- I think we
thoughtAthat requiring the clerk of the court to
put an official seal was kind of archaic? It's
neveyr done that way. So, the guestion is, well,
how do yvou want to do it? Do you want to just
have the attorney sign it? Do you want to have
the client gsign it? If that's the case, do you
also want an acknowledgment on it? &And I think
that's the issue, to decide how we want to
mechanically do it:

MRf TI&DALL: If you want it
acknowledged more in the form of -- one argument
for the acknowledgment would @@ that if you have a

release of judgment, those are acknowledged and
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filed in court racordsj So, if you view a
remittitur more in the nature of a release of
judgment, then I think it should be acknowledgad,
If you view remittitur more as a8 creature of being
a release, then, you know, those are signed and
that's it. A settlement.

JUSTICE WALLACE s If you file it with
the clerk it's certainly remission, and it's not
valid anymore.

MR, TINDALL: That's right, So, do
you need it acknowledged?

CHAIRMAN SOULES: Broadusf

MRf SPIVEY:; I don't know the answer
to that guestion, but I've got a guestion about
why we are concerned on this committee with the
remittitur rule: It's not a creature of statute
0of rule. It's simply an order by the Court, isn't
it?

MR. BECK: No, this is a rulef

PROEESSOR EDGAR% Rule 315,

CHAIRMAN SOULES8: Broadus, you usually
don't reduce your verdicts by agraemént. I can
tell that.

MR; SPIVEY: I wish Judge Wallace

would close his ears because I don't want to get

B ¥
*..‘\
W]
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hf@ prejudiced on this, but I'm going to bring it
before the Court the first time I can get it
properiy raised about the unconstitutionality of
the remittitur rule when we don't have any
additur, I've been entitled to additurs much more
often than notf You talk about lack of egual
protection of the law.

PROFESSO0OR QORSANEO: If he had these
hearings in writing, it wouldn’'t happen like that:

MRT SPARKS {EL PASO) : I want the
record to show that I'm shocked at his attituﬂe,

MR. SPIVEY: I really am interested
why we éught to be involved in foouling with the
remittitur rule, because isn't that almost an ex
parte pronouncement by a wise couxt that decides
the jury didn't know as much as they knew about
damages? I'm seriocus about thatf

MR, TINDALL: Broadus, I'm not here to
defend substantively --

MR. S8PIVEY: No, no. I don't mean ~-

MRr TINDALL: -- remittitur for sure
ox additurf I meaﬁ, that's an issuevthat’s, you
know -- |

CHAIRMAN SOULES: Yeah, that's not on

the agenda.
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MR, TINDALL: Qavid and I took on only
the rewrite of the rule to conform it with
existing practice and cure the -~

MR. SPIVEY: But my point --

CHAIRMAN SOULES: And that's all we've
got before the committee, Broadusf I'm SOrry. We
really have ~~.we have a duty to a bunch ¢of people
here to f£inish this agendaf If you want to take
on a whole remittitur of practice, submit it for
ouyxy next agendaf

MR: SPIVEY: I slipped in a joke, and
you took me too seriously. Okay.

CHAIRMAN SOULES: Where is it in the
rules that the release of judgment is required to
be acknowledged?

PROFESSOR DQRSANEQ: It's not

MR. $PARKS (EL PASO) s It's n0t§

MRf MCMAINS: It's nctf

PROEESSQR DORSANEO: I don't see why
we need to have it ackne%ledgedf If it can be
done in open court, why not just have it signed?

MR, BE&K: The only thing it does say.
though, in existing Rule 315, it says it must be
attested to by the clerk with his official seal.

CHAIRMAN SBOQOULES: It's pretty clear
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that needs to be taken out., I'm just concerned
about whether something should be acknowlaﬁga&, I
know that, for example, an assignment of a piece
of a pending cause of action, if_it gets filed,
has to be acknowle&gedf There are some things
that are filed in the district clerk’s office that
have to be acknowledged.

MRf BECK: Well, lmguess -

PRQFESSOR bORSANEé; “This isn't going
to be filed in the district clerk's office,

CHAIRMAN SOULES: Paxrdon me?

PROEESSOR DORSANEOz This isn't going
to be filed in the district clerk's office, I
mean, in the D record part of itk anyway. Are you
talking about district clerk?

CHAIRMAN SOULES: To the district
clerkf

MR, SPIVEY: Luke, yvou're misgssing my
pointf Isn't the remittitur oxrdered by the
Court? If it is, we dnn?t need a rule --

MR: MCMAINS: No, not neceaaarilyT We
don't have to acce#t remittitur:

MR. BECK: Supposing the trial court
says, Broadus, if yvou don't remit $509.009. I'm

going to grant a new trial.
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MR: SPIVEY: Yeah, but in that case
it's irrelevant also., It's irrelevant either way
is what I'm axguing.

PROFESSOR DORSANEO: Why?

MR. SPIVEY: Because the Court orders
the remittitur.

PROPESSBOR QORSANEOz No, they suggest
it to you.

MR. TINDALL: The judgment is already
entered.

MRf SPIVEY: All right. They suggest
it. 'Then if vou comply with it, all you're doing
is complying with an order of the Court. It's not
a contract. There's no consideration, There's no
need for an acknowledgment.

PROFESSOR DORSANEO: Oh, I see what
vyou're sayving.

CHAIRMAN SOULES: Harxry, release of
judgment does not have to be acknowledged?

MR, TINDALL: I thought it did. If I
sued =--

MR, SPIVEY:; It's not a release,
You're just acknowledging -- you're just accepting
the Court'’s --

CHAIRMAN SQULES: I understand that,
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Broa«:i:m.f I've got a guestion I'm trying to get
answeradt

MRT TINQALL% Qavié and I are very
open te removing the requirement that it be duly
acknowladgedf

MRT BECK: I don't think it has to be
acknowledged, but I think the better practice
would be to acknowledge itf

CHAIRMAN SDULESz I do and here's
why: Because then yvou have an officer of the
state, albeit a notary. We all decide what we
think the office is. At least saying that a
rerson known by that officer has appeared and
signed and acknowledged that he did so for the
purposes therein expressed ~- it's not a juratf
It's not under oath, but it has some authenticity
on its facef And that makes sense to me, but it
may not be nacessary: Sam Sparks2

MR. SPARKS (EL PASO): I agree, but I
think it makes sense to have the client do it, not
the lawyer do itf I know that you-all just took
it from the old rulé. but I think tha£ the rule
cought to be limited to the litigant rather than
have the lawyer do it7

CHAIRMAN SOULES: Okay. Let me take
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it in pieces. How many feel that & xemittiturx
should at least have on its face the authenticity
that an acknowledgment provides it? All right,
How many are opposed to that? Leg me see the
hands again because it's not a clear~cut:

How many are -~ how many believe that an
acknowledgment should be regquired? Sixf And how
many are opposed? Eour; 8o, that's the vote on
thatf The committee favors ~-

PRQFESSQR QORSANEO: What happens if
it's not acknowledged, is what I want to know?

CHAIRMAN SOULES: The committee favors
the acknowledgment six to four. Now, then, how
many feel that the‘remittitur should ~- we should
regquire that a remittitur be signed by the party
as opposed to permitting it be eithér the party orx
his attorney? How many feel that the party only
should be -~

MR. MCMAINS: May I speak to that?

CHAIRMAK SOULES: Okay. Yes, Bir.

MRf MCMAINS: Well, I mean, I realize
that Sam probably oﬁly represents people that are
local and that are easily conveniently attained,
but if you do any significant substantial

out-of-county practice, and these things sometimes
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get done at a very late time in the game in terms
of motion for new trial is going to be granted,
and if you've got a client that you can’'t get a
hold of or -- and you may be able to discuss it by
telephone, but you may not be able to get the-
documents that actually execute it are done7 I
guess maybe you can sit there in open court and
try and do it, If you can do it in cpen court,
which we are changing, it makes no sense to me to
reguire that you have to have only the party do it
if you do it otherwisef

CHAIRMAN SOULES: 1Is there a
contrary? Qoes anybody want to speak contrary to
Rusty on that? Okay. How many feel that both
parties -- how many feel that only the party
should be permitted to sign the remittitur?
That's one. How many feel that the party oxr his
attorney should be permitted? I\Ii:ae,j And it was
two votes. I missed Orville's votef S50, that's
nine to two that both be permitted to sign the
remittiturf

PROFESgoa DORSANEO; Coul& we change
Phim® to ®"the party®?

CHAIRMAM SOULES: Yesf

PROFESSOR DORSANEO: Because it refers

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




i0

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

121
back to the clerk.

CHAIRMAN SOULES: ’It will say "be
signed by the party or the attorney of record of
the partyf“

PRO?ESSOR EDQARa "Of the Party'sf”
"Of the party’'s attorney of reccrdf"

CHAIRMAN SOULES: We don't have many
possessives in the rule, apostrophe ®8's¥,
Anyway. Okay. All in favor now of Rule 315 -

PROFESSOR EDGAR: Just a secandf I've
got a problem with the way the thing is
constructed,

CHAIRMAN SOULES: All rightf

PROFESSOR EDGAR:y We start off "permit
any party of A in open court or B.," Why don't we
put all that in one paragraph? And -- or maybe
not have any A, B's and C's, and just have it all
one paragraphf

MR. TINDALL: I think stylewise, he's
rightf |

PROFESSOR EDGAR: I mean stylewise A,
B and C are not ofjequal rank. And that just
seems to be kind of clumsy.

CHAIRMAN SOULES: All right.

PROFESSOR DORSANEQO: I think we could
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repeal the whole rule, frankly.

it into one without any subparts.

?ROFESSOR EDGAR: Yesf

CHAIRMAN SOQULES: Why do we use
release there? Why don't we say a written
remittitur signed by the party, because we're
really not -- release to me is --

MR. TINDALL: That's rightf

CHAIRMAN SQULES: What?

MR, TINDALL: That's right,

signed by the party.

PROFESSOR DORSANEO: You know, Mr.

Vr@mittitur is about what the other remittitur
rules are about at all. I've always kind of
looked at this and wondered what is this about
stuck here. It may not be remittitur, This

really maybe should be called release.

says I'm going to grant a new trial unless -~

PROFESSOR EDGAR: Just combine all of

MR, TINDALL: I think Hadley has got a

good point. Just making it into one cogent rule.

CHAIRMAN SOULES: Written remittitur

Chairmen, I'm not really sure that this Rule 315

MR, TINDALL: Well, the real world is

there's never a written judgment. The Judge just
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PROFESSOR DORSANEQO: Well, this paper
judgment has been rendered. Maybe this is about
-« I don't know what this rule is about, to tell
you the truthf I don't know necgssarily that it’'s
about the remittitur practice or it may be about
God knows what.

MR: TINDALL: Sure, it's about a
remittitur practice, but it envisioned the Judge
signing the judgment and then granting the
remittitur, which I've never seen donef The one
I've been involved in, the Judge just indicated
verbally f£rom the bench.

MRf MCMAINS: Oh, I°'ve seen it donef

MRT TINDALL: 8ign the judgment and
then grant a remittitur or they just ==~

PROFESSOR EDG&R: No. no, no. This is
where judgment has been rendered, not when
judgment has been signedf There's a differencef
The Court pronounces its judgmentf

MR, TINDALL:V I understand thatf

PRDEESSOR EQGAR: And then the Court
8ays, I‘mvgoing to/effect that judgment by signing
one if you don't enter into a remittiturf And
then subseqguently, the Court'’s going to grant a

new trial, or if you remit part of the judgment
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the Court will then sign the judgment thus remit
-=- less that part remitt@df

MR. SPARKS (EL PASO):; I've seen it
done in default judgments just like this and the
judge -~ and the parties want some confirmation as
to an amount or they're going to grant a new
txialf And they want it in the record some way or
the other so that they don't enter that last order
on the last dayr

MRf MCMAINS: I'm not sure I
understand what your concern is, Bill?

CHAIRMAN SOULES: Can we move on or do
we need.more on this?

PROFESSOR EDGARs Are you going to say
then in the second -- are you going to say then
such remittitur shall be a part of the record or
continue with the word "release?"”

CHAIRMAN BOULES: Yes, remittituré
Sure de. Thank you.

()k.ay.f With those chénges, those in favor of
the proposed amendment to Rule 315, please show by
handsf Five. Thege opposed? Five ﬁu one.

Okayf Corrected judgment or decree. Are you
ready for that one, Harry?

MR, TINDALL: Yes, The next Rules 316
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to 319 deal with what we loosely refer to as a
judgment nunc pro tunc, Actually, 316 encompasses
what I think is everything that you really do, I
deal with corrected judgments guite fraquentlyf
I1f there's a mistake in it, you file a motionf
You give notice to the other side. The Judge
corrects it acéording to the truth or justice of
the case. Isn't that really the core of the
remittitur practice?

The other rules, Misrecitals 317 appear to
David and I, 18 and 19, to be total radundanciasf
We've -~ I have attached to it the old rule. You
can read through themf There doesn’'t seem to be
anything added so that we would have, then, one
rule, correction of judgments, which you see would
be -~ if there is any mistake, obviously, the case
law would still remain in effect. That's clerical
or statistical or typographical-type mistakes, not
judicial errors.

And the only other éubstantivs change was
that the notice -~ it may be done this way now.
that yvou can give gotice of the -~ wé changed it
from an application to a motion because that
appears to be the way we're changing all these

ruales.
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Maf BECK: Harry, there's another
typog Shouldn't that second paragraph also read
Ya motion® instead of %Yan application® gince you
changed it in the first paragrapb?

MR. TINDALL: Where is that?

MRf EECK: The second paragraphf

MR. TINDALL: Oh, you're absolutely
right.

CHAIRMAN S0ULES: 1 didn’t catch
that.

MR, TINDALL: On the second paragraph
on Rule 16, ®"The opposite party shall have
reasonable notice of an application,” it should be
Ya motionf”

PROFESSOR EDGAR: "Of the mutionf”

MR, TINDALL: "Of the motion,® that's
rightf I don't know if we even need that
sentence? We just said up above "after notice of
the motion therefor has been given to the parties
interested® --

MR. BECK: I thought that sentence was
cut out, Harry, because once you add the reference
to Rule 21(a), that sets forth the requisites of
the motion in the time periods.

MR. TINDALL: That's right. Except
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one sentencaf Now, we couldn't find anything in
Rule 317, 18 or 19 added to the corrected judgment
practicef

CHAIRMAN $0ULES: Before we go past
316, can we substitute the word "corrected® for
"amended,® mistakes may be corrected by the
Judge?

MRﬁ TINDALL: I'm sorry., what is youy
suggestion?

CHAIRMAN SQULES: It's right there, to
substitute "corrected® for the word "amended® in
the second line, beginning the first word in the
second line.

MR. TINDALL: May be "corrected,”
sure.

PROEESSOR EDGARx Yeah, because that's
really what a nunc pro tung isf

MR. TINDALL: He's not amending the
judgmentf

PROFESSOR EDGAR: He's correcting the
mistakesf He's not amending anything,

MRf TINQALL: That's righta

PROFESSOR EDGAR: He's correcting
mistakesf

CHAIRMAN SOULES:y And I think that yvou
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have now -- I'm trying to go along with you into
the next rules.

PROFEBSOR EDGARz I tell vou what,
nunc pro tuncs have caused a lot.af problemsf And
rather than just trying to hit on this qguickly
right here, I'd kind of look through all of these
and make sure I've got it clear in my head before
we vote things up and down.

CHAIRMAN SOULES: I think that's
fair.

PROEESSQR EDGARz Because this is a
tricky area, friands,

CHAIRMAN SBOULES: We have struggled
with ==~

MR? TINDALL: And you've got to
clarify it. We're not certainly -~ but basically
our thought was that we need one rule as opposed
to -- you might take a second and tell us what you
see that Rules 17, 18 and 19 -~ not that we want
to vote on them today., bﬁt mayvbe give David and I
some guidance -~ what you see in those rules that
are not covered byJRule 3l§¢

CHAIRMAN SOULES: Well, 317 requires
that there be in the record of the cause -~

MR, TINDALL: Well, when you go back,
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though, you see --

CHAIRMAN SOULES:; =-~ the evidence ~--

MR, TINDALL: =~ according to the
truth or justice ©f the case, which would
obviously encompass the recordﬁ

PROFPESSOR DORSANEO:; We're really
better off, I think, staying with the Texas
Supreme Court opinions on clerical errors,
judicial errors, than all of this old rigmarole.
The language in Rule 317 has caused problems --

MR, TINDALL: Suref

PROFESSOR DORSANEO: -~ because it
suggests that certain errors are nunc pro tuncable
clerical, when they really are judicialf And I
think that your suggestion eliminating that
nothing else is necessary other than Rule 315 is
probably sounﬁf

MRi TINDALL: Well, for example, Rule
60 in the federal courts say "Clerical mistakes in
judgments or orders oOr other parts of the recoxd,
errors therein arising from oversight or omission,
may be corrected bflthe Court at any tima on its
own admission or on the motion of any party after
such notice, if any® ~- that is the entire

subject. 8o, I'm not sure what -- 318 appears to
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be archaic and that -- you see, all of these
rules ==~

MR: MCMAINS; Well, it is, except that
it is pursuant to Rule 318, and the old concept of
determination of plenary jurisdiction of the -
Court, which wag =~-

MR: TINDALL: Well, sure now that we
have -~

MR. MCMAINS:s =~ in the expiration of
its term, that gives the Court the power to render
nun¢ pro tunce when it's plenary jurisdiction
axpires¢ There is no other rule other than a
suggestion in 329(b) that that power exists, but
it is a power that relates back to 316 and 317f
It does not even refer to 318. I mean, all I'm
saying is that 318 right now, it is the -~ by
historical application -~ and I think we probably
should update it. But it needs to be ~-~ the whole
function of this was there is an inherent power of
the Court to change the record of its judgment to
reflect what it actually renders, assuming that it
is a clerical as o#posed to judicialverrort
Whether or not you are -- whether the Court has
jurisdiction im terxrms of plenary jurisdiction orxr

not, it never loses jurisdiction over the records

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




10
11
12
i3
14
15
16
17
18
19

20

21

22
23
24

25

131
of its judgment.

PRO?ESSOR DORSANEO: But, 329(b) says
that nOW. And the problem we get into with 318 is
that there is a split of authority on whether or
not a party is entitled to receive notice of the
nunc pro tunc? Because if you look at Rule 318
and you say inherent authority, then we have one
line of cases saying the Judge can just go ahead
and do it.

MRf MCMAINS: Yeahf I don't have any
disagreement that we need to inform the practice
s0 that it is made clear. All I'm saying is that
right now there 1is nothing in 3161

PROFESSOR DORSANEO; But it's in
329(b) saying that vou can do 316 even after the
expiration of plenary power. I think it also
cross~refers to 317, and we're getting into &
larger problem here? I'm looking at the index -~
table of contents, rather, for Rules 31? through
331: And this little paékage here, 315vthrough
319, is entitled as a subtitle "Remittitur and
Corrections,” J

Now, what was bothering me a little bit
earlier, we were talking about remittitur, 315 is

entitled ¥remittitur® but what we would think of
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as the remittitur rule is Rule 329?&) "If Not
Eguitable" damages too small or too largef Sa we
have a kind of a crazy structure heref It gets
even crazier if we eliminate 317, 318 and 319 and
leave 316 as "Correction of Mistakes®™ and that
ends up cross-~referring down below to 329{b),
which is entitled "Time Forvr Filing Motions,® when
it's really about a whole bunch of other things
now.

I think that this area is in need of total

consideration. But as a good first step, I don't

think we need 317, 318 or 319. We need a one

simple 5correction of mistakes® rule that would
key into the plenary power Rule 329(b)7

And I think in addition to that we need one
remittitur rule rather than a remittitur rule
denominated as such that may or may not be about
the remittitur practice coupled with another rule
called "If Not Equitable,”™ which you have to go
read it to be sure that that’s really about
remittitur, given the title., I had to logok --
that's how I got té iook at this., whére is the
remittitur rule?

I would suggest we do eliminate or consider

recommending to the subcommittee the rewriting of
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this section "I," "Remittitur and Correction.” We
do eliminate 317, 318 and 319, develop one
"correction of mistakes" rule, and develop one
"remittitur® rule that combines "If Not Equitable”
328 with the method of making the remittitur which
is apparently what 315 is about. And those would
be two steps forward in fixing this area.

MR. TINDALL: Well, Luke, what if we
can get that -~ I think there's legitimate
concerns about plunging in and trying to write
this on a hasty basis heref 1f you can give us
direction that we're going to have one Rule 316,
whatever it may be denominated as, and one Rule
315, and unless someone sees -~-

MR, MCHMAINS: Well, the remittituy -~
if you're going to write a composite remittitur
rule denominating both why it's granted and what
the practice is, it ought to be under the new
trial section because we continuallg -

MR, TINDALL;V I think you're rightf

MR. MCMAINS: -- separate motions for
remittitur for moticns for new trialf

MR, TINDALL: It really should be
incorporated in what you're saying to --

MR, MCMAINS: I'm agreeing with Bill
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that it belongs -~

MRf TINDALL: In 329:

MRf MCMAINS: =-- in Rule 328f I mean,
in terms of where it's presently located, why you
grant a remittitur:

PROFESSOR QORSANEO% It ought to be
called "remittitur,® too, rather than "If Not
Egquitable.®

MR. MCMAIHS& That's rightf

MRi TINDALL: It should be
incorporated in Rule 328?

MR, MCMAINS: Yesf Except that Rule
328 also deals with -~ though it doesn't have
additur component, it does deal with the fact that
new trials are going to be granted when the
damages are too smallz So, it's not purely a
remittitur rule, I mean, it is a rule that is
related to a problem with damagesf

CHAIRMAN SOULES: They don't have to
be in 328: We've got some numbers there that have
been repealed. So, they can just be grouped
together,

PROFESSOR DORSANEOx Could be attached
to each other, yeah,

MR. MCMAINS: I don't have any problem
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with that.

CHAIRMAN SOULES: Okayj We passed
Rule 315. And that may be in the interim, between
now and ocur next meetingf Rarryf we would like
for you to consider combining that with 328 or
moving it adjacent to 328 so that the concept of
remittitur is éll in one section of the rules
anyway. Second, that you look at 317 and the rest
of these rules 317, 18 and 19 and determine
whether those can be repealed without affecting
some established point.

MRf TINDALL: Well, at this time they
add nothing. And I think that's the consensus
here, that we have one corrected judgment decree
rule.

CHAIRMAN SOQULES: Let me get that.

Are we ready right now to recommend to the Supreme
Court that 317, 18 and 19 be repealed without
further study? Those who believe we are ready to
do that, show by hands. Ten. Okay. Those who
feel we're not. Qkayf 8o, we're ready, then, to
take up the Suggeséion that we modify Rule 316 and
repeal 317, 318 and 3195

PROFESSOR EDGAR: Before we do that,

would it be helpful if Rule 316 started out by
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saying ®clerical mistakes in the record® as
distinguished from just "mistakes in the record®?

MR, TINDALL: I think that's gooé
because the federal rule certainly refers to it as
¢lerical mistakes.

PROFESSOR EQGAR& Well, that gets away
from the problem that the Court has perpetually
had in trying to tell people the difference
between a judgment nunc pro tunc and one that's
not a judgment nunc pro tunc.

PROFESSOR DORSANEO: That would be
acceptable to me, although I -~

| MR? MCMAINS: Well, the only gquestion

I have about that is how this jives with the
general new trial practice which we injected
pursuant to Judge Guittard's concerns, which now
has identified a motion to reform ox correct the
judgmentt

In our plenary jurisdiction rule vou're
talking about -- well, there's a clerical mistake,
you go back under this rule and yvou have an
application and a ﬁéaring. Whereas Rﬁle 32%(b).,
in describing the plenary jurisdiction of the
Court, says "has plenary power to grant a new

trial or to vacate, modify, correct or reform the
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judgment.®

MR? TINDALL: That's talking about
substantive reform, isn't it? Isn't that really
what --

MRT MCMAINS: ©No, that's not what.
plenary power means under TransAmerica Leasing
versus Three Bears (phonetic)» The Judge, if he
says, "I screwed up,® can do a new judgment on his
own without any motion or applicationf Then there
ien't any way you can attack for lack of hearing
on it. Your relief then is to say. no, you didn‘'t
make a mistake, if you filed a motion back again
to reform or correct it from the time that he
makes that. But you cannot, under our existing
rule scheme, during a period ©f his plenary power
reguire application and ncticef

PROFESSOR EQGARs That's rightf

MR, MCMAINS: I'm just --

PROFESSOR EDGAR: That's right?

MR. MCMAINS: ’That's inconsistent with
the judicial interpretation of the trial court's
plenary power.

PROFESSB0OR EDGAR& But that's not what
we're talking about here as far as judgments nunc

Pro tunc are concerned,
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MR? MCMAINSg Well, except that what
this is -~ well, 339§b) has merged a nunc pro tunc
practice in reality. In times when the trial
court still --

MR. TINDALL: 8till have got plenary
power, but beyond that -~

MR.f MCHMAINS: What I'm getting at is
shouldn't we have a rule which talks about --
because that's really where the 316, 17, et cetera
come in now with our current scheme of what
happens when he has lost plenary jurisdiction as
opposed to any other time. And anvthing else that
you want to do should be controlled by 329(b):

MRT SPARKS (EL PASO): Rusty, isn't
that =~

MRf MCMAINS: Or 324,

MR? SPARKS (EL PASO)}: Look at
306a(6) 6 and see if that doesn't =--

me MCMAINS: It savs when a corrected
judgment has been signed éfter expiration of the
Court'’s plenary power.

?ROFESQOR DORSANEQs Sae{ that would
take you back to 316.

MRf MCMAINS:; Yeah, So, I mean, it

doesn't change any -- all I'm saying is there is




10
11
12
13
14
15
i6
17
i8
18

20

21

22
23
24

25

139
ne -« we don't really ~- there never has been any
real necessity for a nune pro tune practice as
long as the Court has juxisdiati@nf

?R@FE%&OR EDGAR: ?h@t's rights.

MR. MCMAINS: But there is necessity
for a nune pro tunc practice when the Court has
logt juria&ictiamg

PROFESSOR EDGAR: That's rightf

MR. MCMAINS: And s0 why don't we
draft & nunc pro tune rule to deal precisely with
the issue of when the Court has lost its
jurisdiction.

PROFPEESOR @maaas Otherwise, vou're -~

MR. MCHMAINS: Otherxwise, you don‘'t
eveyr need itf And it makes no sense if a Jjudge
iooks at it and says, oops, I put in an sxtra
gero, For him to go through any kind of
remittitur or anything else, he can just change
izg It doesn’'t reflect the vexdict, That's just
gilly to call him up and é&ys wait a minute, my
sacraetary typed in an extra zerv., Pure clerxical
mistake on my @art;

CHAIRMAN BOULEBs:; Ox left one out,
Rm&tyf

PROFESSOR DORSBANEO: Lawyers in cases
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will still -~ we have -~ If we're going to do it
like that, I think we have to be very clear,
because lawvers in cases will 8till call a plenary
power period correction or reformation a nunc pro
tunc orderf

MR{ MCMAINS: But, see, I don't
consider that to be a problemf

PROFESSOR DORSANEO: Well, it is a
problem if they start going and thinking about the
restrictions on nunc pro tunc changes outside of
the plenary power period. I think we're going to
need to -~ I agree with you, this -~ but I think
what I énd up concluding is that the nunc pro tunc
rule needs to be closer to 329§b), and it needs to
correlate better such that the lawyers know which
rule they're using at the particular time that
they are seeking reliefg

What was done back in 1981 probably wasn't

done guite well enough on this -~ in this area.
So, I would recommend to Harry's committee that
they deal with what you're talking about in the
contours of the co;rection of misrecitals or
whatever we want to call that rule:

MRf MCMAINS: Well, my real concern is

that there are cases, and they are generally cases
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where you're dealing with a pure nunc pro tuncf
But the cases do say that if you don't comply with
the application of notice, that it's void order.
And it doesn’'t do any good. Yeu{ve got to go back
and do it againf You're entitled to a hearing;
it's reversible error.

PRO?ESSGR DORSBANEO: I think you ought
to get a hearing if it's outside the plenary power
period“°~

MR: MCMAINS: I agree. I don't have
any problem with thatf That's what I'm saying.

PRO?ESSOR DORSANEO: That's kind of
what we're talking about; why it needs to be dealt
with separately because it makes -- different
procedural reguirements ought to be imposed on a
judge who's going to go and change a judgment a
year later.

MR. MCMAINS: Correct. Because if the
Judge refuses it, that is also an appealable
ordert |

MRf TINDALL: S0, is it the guidance
of the committee tﬁat we try to put 316 -

PROFESSOR EDGAR: Closer to 329(b).

MR. TINDALL: -~ near the conclusion

of 329{b)? It would seem tOo me =--
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PROFESSOR DORSANEO: Yeah. I thin

k

after. It's really -- it's in the wrong places

beforeé It should be after.

MR, TINDALL: 329(c¢c) is logically
where --

?RO?ESSOR EDGAR: Prologically in
point in time, it occurs after the expiration

MR. TINDALL: ©Of everything, that’

right.

-

8

PROFESSOR EDGAR: It would be after

329 (b) time.

MR. TINDALL: And if you'll notice
329(b) right now is the very last rule we have
until we get over to all the ancillary rulesf
Everything else up to that has been rapealedT

MRf MCMAINS: Bill, are you really
talking about moving the nun¢ pro tunc rule in
the new trial rules?

MR, TINDALL: There's a succeeding
rule following it.

MR, MCMAINS: No, I understand tha
What I'm saying is right now, again,vloaking a
the overall categorization, H in the rule book
called "judgments,® and that'’'s why this rule i

there because you're scurrying around with

4
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judgmentaT
The next group -- the next category is J
which is "New Trials," which deals with -~ and
where 329{b) ist And while it is talking about
plenary jurisdiction, it in part -~ this is not a
new trial issue especially after the Court'’s have
lost plenary jurisdiction. I mean, it doesn't
have any place being in the new'trial areaT
PROFESSOR DORSANEO: Really this --
MR? MCMAINS: The truth of the matter
is, the plenary jurisdiction rule doesn’t have any
place in the new trial area. |
PROFESSOR DORSANEG& That's right.
This whole thing needs to be donei It needs to be
reorganizedf But as first steps, we can eliminate
what can be thrown out and then reorganize
éhereaft&r, and then come up with -~
MR., TINDALL: Could we do this? I
mean, I see us taking on a city hall if we'xre not
careful heref And wa‘re‘nct -- 80 we don't get
this forever delaved. I think we were happy with
315 on remittitur %nd just -~ |
CHAIRMAN SGGLES; That's been passedf
MR, TINDALL: Pardon?

CHAIRMAN SOULES:; That's been passed.
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MRﬂ TINDALL: Yes, sir. aAnd on 316»
let's leave it there for now. I acknowledge
readily that it may logically belong some other
place: But it would seem to meyghat if we say
fclerical mistakés in the record," we have
identified what we are intending 316 to bet It’'s
clerical mistakesf In or out of plenary power,
it's a clerical mistakef You can follow 316f

CHAIRMAN SBOULES: Okay} S0 ~--

MRf BECK: Luke, let me ask =a
questionf

CHAIRMAN SOULES: David Beck.

E:SKR.f BECK: I'm not that familiar with
the substantive law under Rule 316f By adding the
word Pclerical.® are we making any change at all
in the substantive law?

MR. TINDALL: Nof

?ROFESSOR EDGAR: We're trying to
codify it.

PROFESSOR DORSANEO: HNo, we're not, I
would say nof

MR. TXNQALL: It's not a
clarification, and it is not a plenary
modificatianf

MR, BECK: S0, the clear intent of
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this committee is to merely codify existing law as
far as interpretation of Rule 315:

MRT TINDALL: That's rightt

MR, BECK: By adding the word,
“claricalf“

MRf TINDALL; That's rightf

PROFESSOR DORSANEO: And it's one of
the easiest places to do that and be relatively
sure that that's all that's happening.

CHAIRMAN $0§LE83 What is the caption
of Rule 316 going to be?

MRT TINDALL: Well, that's what I
thought about when I had this typed up. One
thought I had was it was "correction of miatakas,“
And I changed it to ®corrected judgment,“ But
frankly, I don't like that the more I think about
itf

The federal rule calls it %clerical
mistakesf" And that may be what we're really
dealing with is a clericél mistake: I see this
all the time in my practicef People don't
identify the automébiles or the 1and‘that they're
getting in decrees,

MR. MCMAINS: What you'xre doing,

really, is you are correcting clerical mistakes in
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the judgment record.

PROFESSOR DORSANEO: It's correcting
the record, really, yveah.

MRf TINDALL: That’s_rightr 80 it
should be ~-~

MFLf MCMAINE: You are correcting the
recor&r You are not correcting the judgm@nt,

MRt TIWNDALL: Clerical mistakes would
be =~-

PROFESSOR EDGAR: I would say
Ycorrection of clerical mistakes in the recoréf“

MR, MCMAINS: *"In the judgment
recordfﬁ

PRQFESSGR EDGAR% #In the judgment
record.”

MR? TINQALLz What is the judgment
record if that's not the judgment?

PROFESSOR DORSANEO: Well, that's
what's WIong. See, that's not the judgmentf

PROEESBDR EDGAR: You see, what I just
~-- you see, Harry., what you just told me a minute
ago 1is really not éhe subject ©f a j&dgment nung
pro tunc. If the Court didn't name that
automobile -~

MR. TINDALL: ©Oh, I know that. They

.S
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put the wrong vehicle vehicle ID number, they
misdescribe the prop@rtyf

PROFESSOR EQQARz If the judgment -~
if the Judge made that mistake, that's not a
judgment nunc pro tuncf

MR? TINDALL: No, the lawyers typed it
up wrong.

PROFESSOR EDCGAR:; That's still not a
judgment nunc pro tunc,

CHAIRMAN SOULES: We can’'t get the
record hereg

PROFESSOR EDGAR: If the Court makes a
mistake in reducing it £rom the judgment to the
judgment record, that's the subject of a judgment
nunc pro tunc.

PROFESSOR DORSAMEos Correction of
record of judgmentf

PROFESSOR EDQARx That's right: You
see that's the problem: And lawyers don't
understandf

MR. MCMAINS: After loss of
jurisdiction, J |

MR7 TINDALL: Well, I've learned -~

PROFESSOR EDGARz Do you see what I'm

sayving to you?
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CHAIRMAN SOULES: All rightf How
about "correction of judgment of record®?

PRQ?ESSQR EDGAR: "Of judgment
recorét” "Correction of mistakes in judgment
record,”

MRf BECK: Harry., why did you insert
"decree®" in there? Is that because of some
anomaly in the family law couxrts?

MRZ TINDALL: Well, we have decrees;
we don't have ;jm‘aigrmezn;a;.f

PROFESSOR DORSANEO: They think you're
having the anomalies in your ceurtf

| MRf TINDALL: It encompasses itf

CHEAIRMAN SOULES: Judgments is meant
to be -~

MRf TINDALL: It daesf Yeah, we don’'t
have to put ﬁecreef and although it had in 316 -
I think it initially said in the substance of it
in the judgment or decree: You see, the first
sentence is "mistakes in the record of any
judgment or decree.” So I just -- but we're going
to drop that captién and say it's "cdrrectien of
record of judgmantf”

PROFESSOR EDGAR: That's finef

MR, TINDALL: No clerical --
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CHAIRMAN SOULES: It's going to be
"correction of clerical mistakes in judgment
recard,“ Now, that‘s what this deals with, isn‘'t
it, Rusty?

MRT MCMAINS: Right.

CHAIRMAN SOULES: %"Correction of
clerical mistakes in judgment recordf“ And then
we start out the sentence "Clerical mistakes in
the record of any judgment" -~

MR: TINDALL: That's r:’.ghtnt

CHAIRMAN SOULES: =-- "may be
correctedf” And the only thing I have some
concern about after that is Rule 21{&) -=- Rusty,
Rule 21(&) deals with how parties serve notice,
not how courts serve noticef Is this the kind of
@ thing that might come up on the courts on
motion, and if so, do we want the Court bound to
give certified mail notice?

MRf TXNDALL: It'’s going to be upon
application, is the way the rule speaks now: So
it's going to be upon some -~

CHAIRMAQ SOULES I heard‘Ruaty speak
to that a moment ago about how there had to be an
application or it was reversible error and --

MR, MCMAINS: There's no application




i0
i1
12
13
14
15
16
17
18
18

20

21

22

23

24

25

150
-=- if there is no motion service in notice or
hearing in the -- in a classic nunc pro tunc post
plenary jurisdiction, that's reversible error.

PROFESSOR QORSANEO:’_Split of
authority.

MR. MCMAINS: What?

PROFESSOR DORSANEO: Split of
authority.

MR’,'.f MCMAINE: I undexstand, 1
undarstand, If you were entitled to itf I mean,
if you --

CHAIRMAN SOULES: Does this come up on
the coufts on motion or is that something that's
too remote to --

MR? MCMAINS: The courts usually don't
ever look at their judgments after they'wve signed
them unless somebody asks them to.

CHAIRMAN SOULES: Okay.

PROFESSOR DORSANEO: They nay not ask
them with a motion, though:

CHAIRMAN SOULES: Okayf Well, then
the motion is that we amend Rule 316'by changing
its caption as previously indicated, and it will
read "Clerical mistakes in the record of any

judgment may be corrected by the Judge in open
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court according to the truth of justice,®™ and then
continue as Harry has it here proposed.

MRT TINDALL: If we're going to dxop
"decree® on the first -- were you dropping
"decree¥?

CHAIRMAN SOULES: That's right. And
drop ”decreef“A

MR. TINDALL: Then we ought to drop it
on the last one alsar I just made the two
sentences consistent.

CHAIRMAN SOULES: Those in favor show
by handsf Opposed? That's unanimous:

MR, TINDALL: And then we're going to
knock out 317, 18 and 19.

CHAIRMAN SOULES: Yeah., We took a
vote on that a while ago and I believe that was
unanimous,

MRf TINDALL: Okayt One thing that
Bill ~--

PROFESSOR DORSANEQO: Before we get on
with that, we need to take in 329{b) from the
first unnumbered p;ragraph in the paienthetical
the words "and 317" away.

MRf TINDALL: Right. And there's

another place over in 324. I spotted that.
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PRQFES%OR DORSANEO: And in 32%b(h) =~=-

MR, TINDALL: Rightg

PROFESSOR DORSANEO: -~ there is
another reference to Rule 3175

CHAIRMAN SOULES: Hold it now. Your
scribblers are not keeping up with you. I know we
should be but 329(b) -

MR, TINDALL: Refers to in G and Hf
No, the lead-in in three places.

CHAIRMAN SOULES: Okay.

MR, TINQALL: We need reference to
17,

CHAIRMAN SOULES: And then what's the
other rule?

MRf TINQALL; I thought we spotted it
over in -~

PROFESSOR EQGAR: It's E, G and Hf

PRO?ESSOR bORSANEO: F; G and H in
329(b)g Nowhere else.

PROFESSOR EDGAR% 329(b) F, G and H
vou should delete and 317, as well as the lead-in
paragraph to Rule 329§b)7 |

MR. TINDALL: And in 3365&). I knew
there was another plaeet In the nunc pro tunc 317

comes outbt, That's it.
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CHAIRMAN SOﬁLESs If anybody has got
these thiggs on a computer, these rules, and you
can spot other deletions, please do so and let me
know so that we can =--

PRDFES&OR DORSANEQO: Texas Rule of
Appellate Procedure 5 would have that same
language in itf

CHAIRMAN SOULES: Okay:

MRT TINDALL: The last n? excuse me.
I didn't mean to -~

PROFESSOR EDGAR: It's Rule 30§(&)¢
paragraph number 6? Did yvou get that?

CHAIRMAN SOULES: Does anybody got the
Texas Rules of Civil Procedure on computer?

PROFESSOR DORSANEO: We're working on
thatf

CHAIRMAN SOﬁLE?a Are you? Okay: All
right.

PROFESSOR DORSANEO: I think those
would be all the places 317 will be referenceﬁ?
If there are any more, we'll tell you.

CHAIRMAN SOULES: Will yéu let me
know, because we're going to try to get these
finalized here pretty gquick?

PROFESSOR DORSANEO: In TRAP ~-- it's

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




io
11
12
13
14
15
16
17
18
i9

20

21

22
23
24

25

154
TRAP Rule 5?0)9

MR, MCMAINS: That's a good name for
itf

MR, TINDALL: ©One final discussion.
Bill brought up, K is the tag end of this so that
there is nothing -- in our last meeting,
subdivision XK on Page 204 of the Rules of Civil
Procedure called certain district courts -~ last
time we voted to repeal 331 and the guestion was
raised, what does Rule 330 do in our practice?
And I still don't see what Rule 330 does, It
appears to me to be something that's entirely
covereé'by rule -~ Article 199(a). But if you-all
see something here -~

CHAIRMAN SOULES: Bill, you gave that
some review, didn't you?

PRO?ESSOR DORSANEO% I didn't -~ 1°'d
have to go back and read the Court Administration
Act and look to see whether it's been coveredf
This comes from the old Rules of Practice Act of,
I guess, 18 something or other, and goodness knows
whether there's ané of it that hasn’t been
reenacted in the Court Administration Act or
elsewhere.

PROFESSOR EDGAR: Well, may I make a
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suggestion, then? In the economy of time, why
don't we just table that? It's not going to do
any harm sitting there and let's go on to some
other matters, if I may.

MRf TINDALL: That'’s fine. I will
concuyr with that because we've got better things
to do than to ﬁorry about it? But it does seem
like it's dead-letter law.

CHAIRMAN SOULES: Have we -~ do I
understand your note here that we have already
voted to repeal 3317

MR, TINDALL: Yes, that was last time,
and I think just, vou know, while we're cleaning
up these rules, 1f 330 could come out in the
foreseeable future our rules would then end with
the "Motion for New Trial,® which makes some sense
to it,

CHAIRMAN SOULES: When you -~ if you
do decide to move 316 to 330, why don't we just
also propose Lo repeal 336 when we have our next
meeting where we can -- we will identify that --
tag it and it woulé be for review7

MR. TINDALL: Ckay. The next packet,
Luke, did you get in here -- let me see, Rules 103

and 106? Are they -- what page are they on?
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CHAIRMAN SOULES: 36?

MRf TINDALL Okayf Let me show you
what -~ if you will, turm to page 36 for a
minute: All of you ~-- 1 eireulated this, I
believet Let me kind of review with you. Turn,
if you will, to 1Q3 for a minute on page 3% of the
handout:

?ROFE$SOR DORSANEO: The handout?

MRf TINDALL: I mean, of the left-hand
bound volumef

CHAIRMAN SOULES: The agendaf

MRf TINDALL: Yes., This gets a little
tricky..but let me take you through the way I
tried to do it. Rule 103, I believe, incorporates
the decision of the committee last time: I've
circulated it to youf And what it does ig ~-
we've had this, I think, just about like this each
time. It's any sheriff or constable that are not
precinct or county limitations and anyone
authorized by the Court eier 18, and then we
mandate service by mail, if reguested, and then
there is no requiréﬁant of a written motion and no
fee for ~~ authorized for a person to serve.
That's 1037

Then skip 104 for a minute and go to 106,
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That's the next one we discussed last time. And
that is the method of service and we changed two
little points to conform with 1&3: The citation
shall be served by any person authorized by 193,
And then subpart B we delete the provision by an
cfficer or disinterested adult in the Courxt's
order because 103 tells you who can serve @apers:

And then 107, on 43 conforms the change so0
that it's "The return of the officer or authorized
person,®™ and we said if it’'s going to be an
authorized person that their return had to be
verifiedt

Now, those were the way I believe we left it
last time and I was to get them cleaned up like
thisf Now, I circulated that and the following
comments have come back:

First of all, go back to page 37 for a
minutef Tom Ragland and Bill wrote me and
suggested that Rules 99 to 101, dealing with the
contents of the citation’and the preparation of it
by the clerk, be in one rule:

Now, let me sgip over a minutefv That would
take 99 to 101. 102 was suggested that we repeal
it: It says that service is effective within the

State of Texas. Well, that'’s certainly not the
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real world that I live in, We mail them to
Pennsylvania and California frequantlyf

PRO?ESSOR DORSANEQ: Let me make one
comment about that. That, I think, is common. 1
don't disagree with yvou on repealing Rule 102 but
the idea, which has kind of gone away, is that
Rule 108 was meant to deal with nonresident notice
and that Rule 108 is not service; it is neticef

MRf TINDALL: Yes.

PROSESSOR DORSANEO; And this is old
styled Pennoyer versus Neff conceptualism that is
still going to be partly in this rule book even
though ﬁot everyone may see itf If you lock at
Rule 108. it doesn't say that this is the service
of citationf It's serving a thing that looks like
a citationf All rightT

MRf TINDALL: But we ~--

PROFESSOR DORSANEOs S0, I think we
would be all right to take 102 out.

MR, TINDALLs I agree because we
really are serving people outside Texas. That's
what we're doingf J

CHAIRMAN SOULES: Serving them with
noticef

PROFESSOR DORSANEO: Serving them with

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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-~ usually Rule 136 kind of would do that, even
though technically you would be doing it through
108f You would be using 198 and it would be
saying that you can do outside the state what you
can do inside the state under Rule 106.
MR, TINDALL: That's right?
PRO?ESSGR DORSANEO: It would work?
me TINDALL: Let me just -~ then 103
-~ I'm sorry, 104 was Hadley's8 suggestion last
time, I believe, that because we expand to
conserve under 103, 104 is unneceséaryf That's if
the sheriffs were disqualified: Mow, then 105 was
strictly housekeeping on the duty of:the offiaerf
Now, that's where the world was 1eft, So,
the gquestion is, assuming 103, 106 and 107 ~-
that's right: If 193, 106 and 197 are written
correct, and I'm going to assume that they are,
the guestion is, do we repeal 1?2? I think that's
kind of an easy one -~ and 104 -~ and make the
conforming change in 105: And I thought my world
was pretty simple that we would discuss Rule 992 in
whether we want tolput into one rulev“procass” in
the contents of it,
CHAIRMAN SOBLES: Let’s get 1Q2

through 107 first. Can we do that?

512~474~-5427 SUPREME COURT REPORTERS CHAVELA BATES
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MRT TINDALL: Sure.
QRO?ESSOR DORSANEO: I have =~
CHAIRMAN SOULES@ In that group of
rules, does anyone have any housak@eping changes?
JUSTICE WALLACE: I have.
CHAIRMAN SOULES: Okay, Judge
Wallace.
JUSTICE WALLACE: Now, we can change
103 to permit constable -- sheriffs, constables or
any other person auvthorized by law ox by the Court
or the legislature ig going to do it. And I
suggest that we do it because private process
serversAare well organized. They've got their
lobbyists hired and lobbyists are working, And
either we include those private processers too --
as authorized by law, which when you get down to
it is substantive matter as opposed to procedure,
I think -~ or the legislature is going to do it
for us.
80, I urge you to 1éok very closely at thatf
All we have to do is say, "sheriff, constable ox
other person authogized by law or person
authorized by the Caurt:” Not unless the Court
tells your secretary if she wants to she can

sexrve, or your investigator or whoever.
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CHAIRMAN SOULES: That's a good
suggeation: Thank you. Let's look at Rule 103
just a minut@T It's on page 39, In the £ifth
line, "or (2) by any person authorized by" --
subject to Justice Wallace's suggestion there, I
think it ought to be "by law orx by written order
of." and then éantinue the sentence to "age® in
the next line and then strike "who is authorized
by written order,” because that's got some
redundancy in it anyway.

MRT TINDALL: Luke, let me suggest
this. Would this not say the same thing: ®"All
process may be served by any sheriff or constable
or other person allowed by law,?® periodf I mean,
"or (2) any person authorized by the Courtf“ And
then if the laws change the rules conform.

CHAIRMAN SOULES: Well, we wanted --
well, we wanted the authorization of the Court to
be limited to a written order. That's been
debated here and settledt

MR.f TlNQALLz No, I agree.

PRGFESéOR DORSANEO& Thaﬁ doesn't
change itf He's just putting the authorized by
law person in one along with the other authorized

by law people, sheriffs and constable.
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MR, MCMAINS: That's right.

JQSTICE WALLACE: Any sheriff or
constable or other person authorized by law, and
then down to "{2)."%

MR: TINDALL: That's rightf

PROFESSQR EDGAR: Any "sheriff," comma
"constable," comma ~-

MR: TINQ&LL& -- "oy other person
auvthorized by law,® and then if we have the
legislature authorize the bonded servers, the rule
is consistent. That's what you were getting at.

PROFESSOR DORSANEO: Because they're
probablﬁ going to regulate them, too, and all
thatf

MRf TINDALL: That's right.

JUSTICE WALLACE: Well, what they've
worked out and the plan is to let this commission
on whoever is licensed —~- private detectives also
certified or whatever they do, those individuals,
private process serversf As I understand, there
will be some bond reguired and that sort of
thingf Now, Bill élayton is reprasehting them
and, as I understand, that’'s pretty much what
they've got the skids greased for:

MRE. TINDALL: We have & new ¢governor.

512-474~5427 " SUPREME COURT REPORTERS CHAVELA BATES
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PRGFE&SOR DORSANEO: Qkay:

MR. TINDALLz The old former
governor—-to~be vetoed what they pushed thraugh:

JUSTICE WALLACE: Well, they vetoed it
at the request of the Court subsequent to -- we
told them we would take carxe of it by the rules,

MR: TINDALL: Oh, okayf

CHAIRMAN $OQLE82 And we're doing itg

MR? TINDALL: And we're doing itf
Okav.

CHAIRMAN SOULES: Okay. 8o, thank you
for that suggestion, Justice Wallaee7

PROFESSOR DORSANEO: Can we go back to
102, 1037 Are you ready for that one?

MRf RAGLAND: May I ask a question on
103 before we get off on it, Luke?

CHAIRMAN SOULES: Yes, sirt Tom
Raglandf

MR, RAGLAND: I have some concern that
the o0ld rules -- the proposed rule makes a
distinction between citation on the one hand and
other process on tge other handf Théy're entirely
differentf They serve an entirely different
function at different time framasg And I figure

that if we don't add undeyr the proposed 103 here
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to say %all citation and other process," you're
going to have some deputy constable in Oglesby,
Texas who is not going to serve anything but
citations or he's not going to serve the
citation.

CHAIRMAN SOULES; Any objection to
inserting the words, “citations and others”™
between "all® and "process® in order to make that
very clear?

PROFESSOR QORSANEO: Second.,

CHAIRMAN SBOULES: No objectionf
That's unanimously, then, accepted as a
auggestion.

PROFESSOR EDQAR: That's going to be
"all citations and process®?

CHAIRMAN SOULES: "And other
process.® Is it "other process,¥ Tom, or is it
just "citations and process®?

MR. RAGLAND: Yeahf

CHAIRMAN SOULES: Citation one kind of
process.

MRf RAGLANQ% Luke, in aui county =--
it's probably the same or similar in other
counties. In addition to the regular citation

where you initiate an origimal lawsuit, they have
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15 different forms that they're reguired to
serve., Family law codes, for example, have some
specified forms that you serve notice of different
fashions on. Aand so I think all -~

FROFESSOR EDGAR: Well, that should be
pluralf Shouldn't it be "processes® instead of
"process®?

MR. RAGLAND:; Yeah,

CHAIRMAN SOULES: No:

PROFESSOR EDQAR: Well, say
citationsf Is "process® gsingular or plural? I'm
just asking.

MR: TINDALL: It should be
"citationsf“ No, %"c¢itation and other process.

PROFESSOR EpGARg I don't want to say
Pall."®

CHAIRMAN SOULES: Just strike the word
"all® and say %citation and other processf”

MRf MCMAINS: How about "any citaticn
or other process®?

CHAIRMAN SOULES: "Any citation or
other process.”

PROFESSOR EDGARz Just say, "citation
and process may be servedf"

MR, TINDALL: That's it.
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PROFESSOR DORSANEO; Yeahf Avoid the
English problem,

CHAIRMAN SOULES: How about "other
process,® -- noO.

MR. TINDALL: "Citation and other
process:“

CHAIRMAN SOULES: "Citation and other
processf"

MR. MCMAIﬁss We say ”mayf” Do we
want to say "may" or do we want to say Y"shall®"?
Is there any other vehicle other than provided ~-

MRf RAGLAND: Well, the statute
requixeé sheriffs or constables specifically to
execute the -~

CHAIRMAN SOULES: Tom, would you want
"shall® to be inserted for "may"™ there?

MR, MCMAINS: ©No, it says "all process
may be servedf“

MRf RAGLAND: Well, the problem with
that is -~ |

CHAIRMAN SOULES: Okay.

MR, RAGiANDs If you leavé it optional
there, of course, there's a statute that requires
the sheriff or constable to execute papers of the

court, but it doesn't require individuals to do
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its I don't think you can reguire itf

MR, MCMAINS: It infers that there’'s
some other ways. That's allf

CHAIRMAN SOULES: Okgy: How many --
what was the 102 now? We're going to go back to
102 before we vote on that, Apparently somebody
wanted to do that:

MR, TIMDALL: Well, 102 was Bill's
suggestion that we don't need that,

PROFESSOR QORSANEO: I have one
guestion about 103? I thought I heard you say
that the sheriffs or constables would have
statewide jurisdiction under 103f Is that what
you intend?

MRf TINQALL: That's right,

PROFESSOR DORSANEO: I don't think 103
says that at allf

MR: TINQALL% Well, we deleted that it
would be in the county in which the party is to be
served == o0r the constabie of the county in which
the party to be served or found. Take that outf
Now as the real wa%ld -

QROEESSOR DORSANEO: Well, yveah, but
that'’s one of those things -~ you take that out,

it's no longer there -- if you were at this
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meeting, you would kind of know what that means
but otherwise you don't?

JUSTICE WALLACE: Adding the word
"any® there in front of sheriff or constable will
take care of thatf

MR, TINDALL: That's right. The real
world is you're not going to have a sheriff in
Travis County serving someone in San &ntonio: I
mean, that's just not going to happen. But we
don't want to get into a problem where a constable
in one precinct can't serve someone in anotherxr
precinct, or in a Dallas/Fort Worth metroplex.,
it's awful trying to serve someone around D’Ffw'

CHAIRMAN SOULES: That's not
necessarily so., I may be able get the sheriff of
Floresville to drive down to McAllen and serve
somebody for me if I need him to do that.

MRf TINDALL: You may, But I'm saying
that ~-

PROFESSOR DORSANEOs But I think he's
going to need to know that he can,

CHAIRMAN SOULES: Well, iet's try it
this way to see if it works before we put more
language in there because it says "any."®

PROFESSOR DORSBANEO: All right.

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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CHAIRMAN SOQULES: Verbally, it's
correct.,. Rusty.

MRY MCMAlRSa Well, except that ~-
read the stuff which it says "authorized by 1aw7”
I mean, when we put the "authorized by law® we
know why we did itf But if you say Yany sheriff
or constable or any other person authorized by
law, " if somebody -~ if the sheriffs and
constables read that, the "authorized by law,® as
modifyving all of them, they may take the position,
well, under the law, I don't have jurisdiction
outside my county?

MRf TINDALL: Well, look at that --

PROFESSOR DORSANEO: Throughout the
state somewhere ~-

MR. TINDALL: How can we put the
comment that’s down below ~-- I don't know how we
put comments into the rules, Lukei See the change
down below? Do we -- can we =--

CHAIRMAN SOULES: It will be in the
rule book:

MRf TI&DALL: We can maké that as a
comment as part of the rule, then I think it's
very c¢lear, Rusty, the change at the bottom

becomes -~ do they call them note?
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JUSTICE WALLACE: I believe it says
comment,

MRf TINDALL: Comment, that's rightt
If we can make that as part of our proposal,
comment --

MRf RAQLANQ: Well, the duty of
sheriffs and constables to serve papers is
statutory: That's not a rule: I mean, there's a
specific statute that says they shall servef It'ts
Article 6873.

PRO?ESSOR DORSANEQ: Probably not
anymore. Probably somewhere in the government
code, |

MR? RAGLAND 2 Nof It's still in the
same place.

PROFESSQR DORSANEO: Could yvou change
your comment, if that's going to be part of it,
further sheriffs or constables are not restricted
to service in their counties or precincts?

MRf TINDALL: Suref

PROEESSOR DORSANEO: Or something like
thatf |

PROFESSOR EDGAR: In their respective
counties or precinctsf

MR. TINDALL: Are not restricted to
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service in their respective counties or
precincts:

PROFESSOR DORSANEO: That's probably a
pretty good way to go about itg

CHAIRMAN SOULES: Okay. What about,
now, 102%?

MR; TINDALL: 192 was the one that is
the o0ld Pennoyer versus Neff legacy., I guess, that
territorial service is limited -~ or is affected
statewide?

CHAIRMAN SOULES: It's really affected
beyond that.

MRf TINDALL: That's right.

CHAIRMAN SOULES: All in favor of
repealing 192, show by hands? Opposed? That's
unanimous? Did I see a hand go up in opposition?

Maf SGPIVEY: HNo, I was voting late.

FROFESSOR DORSBANEO: Slow wvoter.,

CHAIRMAN SOULES: It's unanimous that
we repeal 102, Those in favor of 103 as it's been
restated together with the expanded comments, show
by hands. Opposedf That's unanimous. Those
favoring the repeal of Rule 104, show by handsf
Opposed? That's unanimousf Those in favor of the

¢hange to Rule 105, show by hands.
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MRf RAGLANDs May I speak to that?

CHAIRMAN SOULES: Yes, sir. Tom
Ragland,

MR. RAGLAND: Luke, in connection with
105, I think we ought to look also at Rules 15, 16
and 17 that is stuck over here in an
out-of~the~way p.acCe that address the same issues
ags some of these rul@sf I see no need in having
rules dealing with service and the duties of the
officers over here under the general rules, 15, 16
and 17.

MR, MCMAINS: You're in the old rule
book.

MRf RAGLAND: Yes.

PROEES&QR DORSANEO: Well, I end up
coming from the other direction, I think maybe
Rule 103 belongs in the general rules about all
writs and processes rather than over here in
citation,

MR, RAGLAND: ’Well. wherever it
belongs, it all belongs in the same placer

PROFESSOR DORSANEO: I agree with
that.

MR. RAGLAND: I mean, if you put them

in the index ==
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CHAIRMAN SOULES: Let's give Harry
another job to reorganize these for our next --

MRf TINDALL 15, 1§ and 177

CHAIRMAN SOQULES: And this series of
IQO rules.

?RQFESSQR EDGAR: They seem to relate
one to the othert

Maf TINDALL: Well, yes and nof I see
problems? The courts in our county can issue a
writ of attachment to go pick up a childf That 1is
~-=- yvou know, that's a different creature from a
citation advising someone -—-

MR, MCMAINS: It's process,.

PROEESSOR DORSANEO: See, we're
screwing up again here on the overall scheme of
things because this part of the book is citation,
Section 5 Citatianf We have Rule 103 that talks
about citation and other process: You've got to
be ~- you've got to ignore the organization in
order to £ind that rule when you're talking about
writs of injunction or something like thatf

MR, TI&DALL% Let me -~ |

CHAIRMAN SOULES: There may be a rule
that tells you to ignore the organization.

MR. TINDALL: Let me ~-- I plowed
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through this 14, 15 -= I mean 15, 16, and 17? But
there's a lot of other rules that deal with
sheriffs and constables serving. What about an
attachment as a form of process?

MRf MCMAINS: It's a writf

MRf TINDALL; It's a writ, but it's a
process. Anything issued by the Court, you've got
injunctions, maybe you want that people can serve
injunctions, but what before an exacutionf I
don't want all this to -- I don't think we want
persong other than sheriffs and constables out
seizing property or taking chilaren: I don't.
S0, I’m‘aaying. we're going to get -- we're going
Lo open up more -~ you see?

PROFESSOR EDG&R: Well, the fact that
15, 16, and 17 relate to process and that there
are other rules relating to process does not, to
me, indicate that they ought to be in the same
place, Now, I don't -~ functionally, I don’t see
any problem with 15 and 16 being where they are
and what we're now talking about being up over
here somewhere elsef |

MR. TINDALL: Yeah, but citation =~-

PROFESSOR EQGARz That doesn't offend

e s
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MR, TINDALL: We're dealing with
citation and the associated orders that go with
citations, which are typically restraining orders,
show cause matters and other typical papers that
we want served incident to preliminary hearings.

JUSTICE WALLACE:; Notices.

MET TINQALL: Notices, that's rightT
Not the taking of people or property or the -~

MR: RAGLAND: Well, that emphasizes
exactly the point I'm makingr There are 80 many
variable -- various types of writs or processes;
whatever label you want to put on them that there’
ought to be some effort to put at all in one
1ocation,

MR, MCMAINS: Well, except I don't -~
I'm not sure that conceptually., though, that we
are prepared as a committee to say that we want a
sheriff in Harris County going and executing on
property or attaching property or sequestering
propexrty and trying to be responsible for storing
it in El Easot

MR.xfIQDALL: I don’tf i agree with
with Rusty.

MR, RAGLAND: If vou get one of them

to do it, I'd like to see it.
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CHAIRMAN SOULES: All I'm suggesting
is that the discussion that we’re having be
reduced to some study at whatever level by Harxy's
committee, if you can.

MR: szQALL: Well, I will take on a
further study because I struggled with what you do
with a -~ do you want a court auvthorizing the
service of a garnishment on a bank by a
non-sherif£? Yeah, that doesn't offend me to tell
a bank they can't discharge release 0f money .

But do I want a non-sheriff or nonconstable
taking a boat out of someone's yard on the
axecutién of judgment? I don'’t think so0. I mean.
it seems to me if it's notice~-type court papers
that we want individuals authorized to do that,

MRT RAGLANQ% Harry:, I agreeﬁ The
only point I'm trying to make is that whatever
procedure, if this committee comes up with a
procedure for these special writs, execution and
that sort of thing, that it seems to me that for
the convenience o0f the lawyers and the bench, that
it ought to be in éhe same -~ you kndw, within the
same section of the rule book rather than have to
skip around here, there and yonder for it:

MR, TINDALL: Well, the problem with
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that, Tom, is ~- I went through all those
ancillary writs in the back? There's, you know,
trespass to try title -- all those specifically
zero right in on a sheriff or constable, and I
didn't want to tamper with those rules., And if we
delete 14, 15 and ~- 15, 16 and 17 over -- we're
beyond what I want to do, which was to allow that
citation and the restraining orders to be served
by people authorized by the Court or by law.

CHAIRMAN SOULEsz Harry, if you will
take on the job of trying to study for
reorganization and resubmission, greaté But we've
got -~ we'll move on. Right now we're just on
these rules.

MR. SPARKS (8AN ANGELO): Ohe problem
is, as he reorganizes it, you do have a problen
because it says, ¥citation and other processf"

And I'm telling you as private investigators, I've
had a few of those around me, and it says "other
processes, ™ by God they Will go levy on the car or
~~ yvou know, I'm telling you, if you don't have it
somewhere delineatéd that they can’t; they are
going to think they cans

?RO?ESSOR DORSANEO: I'm beginning to

think we ought to take that process out,.
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MRT SPARKS (SAN ANGELO): Harry.,
that's just a point for you.

MR, TIMDALL: I would -~ well, you see
when we get to the next complication which is the
Committee on Administration of Justice, the way I
had drafted is "citation.® That's really what
we're dealing withg And, to me, the restraining
order is the subspecies of the citation, frankly.
So that sort of goes away.

I would urge us to reconsider that it be
"citation may be served by." 103t That's what
we're dealing with in this whole thrust of the
rules, ‘Ana I would urge that as a
reconsideration.

Mﬁf RAGLAND: Harry, would it address
-= I think what you're saying has merit, of
course, as usual. Buﬁ on 103, would it answer
that to say Ycitation and other notices®?

PROEESSOR DORSANEO: That might work,
too. I was thinking about thatf

MRf TINDALL: Suref

MR, RAGLAND:; That gets it out of
the -~

MR, TINDALL: Taking of property or

people. Yeah, citations and other notices.
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Suref
CHAIRMAN gOULES: That makes sense.,
MR: TINDALL: I'll accept that:
PROFESSOR DORSANEO: Good suggestion,
Tcmf
CHAIRMAN SOULES: That's a good
suggestionf

PROEESSOR DORSANEO: Does anybody
actually supervise service anymore? I mean,
anybody in this rOOom. I mean, do you =~~-

CHAIRMAN SOULES: My help doeﬁ:

MR, TINDALL: Yeah, I struggled with
ite

PROFESSOR DORSANEO: Because I had a
guestion., We're probably not there yet on whether
there is still delivery restricted to addressee
only.

CHAIRMAN SOULES: No, there's notf
That's coming up.

MR: TINDALL: That's coming upf

CHAIRMAN SOULES: Okayr Let's get
through these ~~- tﬁis kbunch, and theﬁ we're going
to talk about a special problem that may make
sense, but we'll see.

We're going to repeal 104. We're going to do

o
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103 except we're going to say ¥Pcitation under
noticesf" 105 is -- that suggestion is
unanimous? 106 is, again, housekeeping, isn't 1t?

MR. TINDALL: Yesf

CHAIRMAN SOULE?: Those in faver of
the suggested changes to 166, show by handsf
Opposed? That's unanimous, 107, again, that's
housekeeping as well, isn't it?

MR: TINDALL: Yasf

CHAIRMAN SOULES: All in favor of the
107 suggestion, show by hands: Opposed? Again,
that's unanimous.

MR, TINDALL: OQOkay. Look, if I can -~

MRé SPIVEY: We've got lunch out there
and I'm hungry, and it's 10 after 12300,

CHAIRMAN SOULES:; We've got to do two
thingsf This next thing is so connected? All it
says -- and Harry is going to report on it.

Oliver Heard wanted to tell us one thing about the
Administrative Rules -~ something of the new
proposals that have come back from the COAJ. And
I advised Oliver tgat we have not expressed a lot
of interest in pushing the Administrative Rules to
reality., but he still wanted to address us on a

minor point -- an important point but not a real

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES




i0
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

181
broad point. 80 let's get the citation here
finished and thén get to that.

MRf TINDALL: We didn’'t do 99 to 102
incorporating that into one rulei That's what
Bill had suggested.

CHAIRMAN SOULES: Well, do you want do
interrupt this and hear Oliver and come back to
citations after we eat? Maybe that's a good ideaf

MR. TINDALL: Yes.,

CHAIRMAN SOQLES: Okay? Oliver, why
don'‘t you take a few minutes? This is Oliver
Heardf Oliver is interested in the -- of course,
all of you know Oliver from my own town of San
Antonio. He's interested in the collection -~
debt collection aspects of the new Administrative
Rules and some of the suggestions that have come
for changing that part of those rules, which
suggestions have come from the committee on
Administration of Justice and the State Bar
concerning it, Oliver, plaase give us your views
on that. Thank you.

MR, OLiVER: I don't want to take more
than a minute or twof I was contacted this
morning to the effect that the committee on

Administration of Justice had taken the
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declaration rule that they had some subcommittee
that made some kind of recommendation that I've
never seen and it was sent on to h@re,

I don't want to deal with the question of
whether the Administrative Rules ought to be
passed or not passed or any of thatf I was asked,
because my law firm does a lot of collection,
primarily of taxes, to write that rule. And we've
spent a lot of time working on it, had several
lawyers on it and met with a professor from
California and all this sort of thing and back and
forth and knocked it around,

And I think we got a pretty good workable
rule there if you ever want to do the whole
thingT If you don't, vou know that dies with the
rest of itf That's fine, too. But I wouldn't
like to see that thing greatly tampered with
without some opportunity for the people who
drafted it to tell you why they d4did itf And
that's really all I've go£ to say.

Really, all it is -~ all that rule is, is it
divides -~ it i&engifies collection dasas as cases
in which there are no factual or -- no factual or
legal disputes. Simply, you know, are going

through the process. The second anvbody certifies
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that there is a bona fide factual or legal
dispute, it goes into the civil trial aocket:

But it’'s to try to take out of the docket the
one-third or one~fourth or one~half of the cases
that are collection cases in various stages of
settlement and in bankruptcy where necessary
parties haven’ﬁ been served and that sort on
thingf

And basically the way it works is when a
collection case is filed, it goes on the suit
pending docket. When all necessaxry parties have
been served, it goes to the active docket. If
it’'s in the process of being settled and a written
settlement agreement is made, it goes to the
settlement dockett If one or more of the
defendants take bankruptcy, an action is stayed,
and it goes to the bankruptcy docket.

Then from a numerical standpoint, the only
thing that reflects is active trial of business of
the cases on the active docket. And I want to say
one other thing about it, and that is, that these
four dockets don't)change, from the élerks
standpoint, the chronolegical method by which the
-~ by which the cases are filed. You just

separately identify them and you file -~ which
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they're doing now, by and large =-- and you file
them, you know, by the order in which they come
in,

You maintain these four doékets either in the
docket book or on a computer. And those counties
that want to do it by computer, there was
discugsion that it's going to cost a lot of
money. Let me tell you, this is a 3 or $$.QQO
total problem in terms of software, hardware and
everything elsef There's nothing to it,

So, I just wanted you to know that and if you
ever get to considering this thing -- I don't mean
to wasté your time. If you ever get to
considering it, I sure would like to be heard on
the merits of the rule, the way it's constructed,
because there was a lot of time and energy that
went into it and we think it's a good rule in the
context of the overa117

CHAIRMAN SQHLES; Oliver, thank you
for your interest. We appreciate itf Broadus
says he wants to break for 1unch¢ Since we had
that interruption, why we might as weil break.,
What do you think Broadus?

MR, SPIVEY: I think I like that.

CHAIRMAN SOULES: Will you second
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that? Will you second your own motion for that?
MR. SBPIVEY: I'1l be easier to get

along with after lunch.

{Recess - lunch.

{End of Volume I.
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