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SUPREME COURT OF TEXAS ADVISORY COMMITTEE
AGENDA

May 15, 16, 17, 19 86

1. Report on proposed Administrative Rules for Texas Trial
Courts by Judge Solomon Casseb, Chairman of the Special
Subcommittee on matters contemplated by House Bill 1658

2. Report and final 

action on Rule changes addressed by the

Standing Subcommittee on Pre-Trial and Discovery Rules
15-215A: Sam sparks

3. Report o.f Ad Hoc Committee composed of
McConnico and Reasoner regarding their
Court and their space requirements
remodeling of the Court building

Spivey, Morris,
work with the supreme
during the upcoming

4. Report on Canon 3-C: Luther H. Soules III

5. Report of Subcommittee on proposed Rule 365a: Professor J.
Hadley Edgar

6. Report and final action on Rule changes addressed by the
Standing Subcommittee on Rules of Evidence including their
relationship to Rules of Civil procedure: Professor Newell
Blakely

7. Report of the standing Subcommittee on Post Trial Rules
315-331: Harry Tindall

'1.

8. Report of the Standing Subcommittee on Justice Court Rules
523-591: Broadus Spivey

9. Report of the Standing Subcommittee on Ancillary Proceedings
Rules 592-734: Pat Beard

10. Report of the standing Subcommittee on special procedures
Rules 737-813: James Kronzer

11. Report of the Standing Subcommittee on General Rules 1-14:
Judge Linda Thomas

L

12. Report on Rule changes addressed by the Standing
Subcommittee on Trial Rules 216-314: Franklin Jones, Jr.

,
13': Raport and final action on Rule changes addressed by the

Standing Subcommittee on Court of Civil Appeals Rules
342-472 and Supreme Court Rules 474-515: Professor Wiiliam
Dorsaneo and Russell McMains vvuooool



MINUTES SUPREME COURT ADVISORY COMMITTEE

March 7-8, 1986

The Advisory Committee of the Supreme Court of Texas met on
March 7, 198.6, at 10: 30 a.m. pursuant to call of the Chairman.

Members of the committee in attendance were Honorable Luther
H. Soules III , Chairman, Gilbert T . Adams, Jr. , Pat Beard, David
J. Beck, Professor Newell Blakely, Frank L. Branson, Professor
William V. Dorsaneo III, Professor J. Hadley Edgar, Chief Justice
John Hill, VesterT . Hughes , Jr., Franklin Jones, Jr., W. .James
Kronzer ,Gilbert I . Low, Steve McConnico, RU.ssell McMains,
Charles Morris, Harold Nix, Honorable Jack Pope, Tom L. Ragland,
Harry M. Reasoner, Sam D. Sparks, Sam Sparks, Broadus A. Spivey,
Harry Tindall, Honorable Bert H. Tunks, Professor Orville C.
Walker, Justice James P. Wallace, and Honorable Allen Wood.

welcoming remarks were received from Chief Justice John L.
Hill.

Upon motion by Franklin Jones, Jr., seconded by Charles, the
minutes from May 31, 1985, were approved.

The Chairman requested discussion concerning Canon 3C of the
Code of Judicial Conduct. The language "shall" was changed to
"should" by a show of hands 14 to 2. The Chairman's suggestion
tha t the proposed Canon 3C be recommended to the Supreme Court
was unanimously approved.

Profkssor Dorsaneo gave his subcommittee report. Rules 354
and 380 has been incorporated in proposed Rule 30 (a) (3) (B). Rule
377 submitted by Raymond Judice has been taken care of by the
Supreme Court itself. Rule 4 regarding certification form on the
transcript or statement of acts, pursuant to a memo to Chief
Justice Pope from Ray Judice, dated August 22nd, was done.
Current Rule 423 was done by the Supreme Court in the last
amendment of Rule 423. Rule 439, submitted by Justice Robertson,
was reported on at the last meeting. It was decided by both the
subcommittee and the full committee that Rules 439, 440, and 441
relating to remittiturs not be abolished. Rule 452 was
extensively discussed last meeting and there wil.l be no change in
the present practicerec.ommended. Rule 458, submitted by Judge
Casseb, was voted down in the last meeting.
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It w.as unanimously decided that Judge Frank J. Douthitt's
1fêcoinendati.on regarding changing the time periods in the
appellate timetable not be considered.

After discussion, Professor Jeremy Wicker's recommendation
that the reference toa notice of appeal be deleted from current
Rule 360 and f.rom proposed Rule 35 at paragraphs 5 and 8 was
unanimously rejected.

It was moved by Professor Dorsaneo and seconded by Mr.
Sparks that Professor Wicker's recommended change of Rule 363,
incorporated in Proposed Rule 30 (a) (1) be rejected. The
committee voted unanimously to reject same.

Professor Dorsaneo' s recommendation that the sentence that
currently appears in Rule 363 that is the subject matter of
Professor Wicker' ssecond recommendation be moved from proposed
Rule 30 (a) (1) to proposed appellate Rule 35 was unanimously
approved, after being moved by Professor Dors.aneo and seconded by
Mr. McMains.

Professor Wicker's recommendation that RUle 447 be corrected
by replacing the reference to the repealed rule with the
reference to the rule that covers that matter was approved and
the change will be recommended.

Af.ter a motion by Professor Dorsaneo, and a second by Mr.
Tindall, it was approved by a show of hands that, in the proposed
rule that would supersede current .Rule 447, there would be no
cross reference to other rules. Proposed appellate Rule 88 will
be used as a guide in drafting same.

Professor Wicker's suggestion concerning Rule 496,
suggesting that it refer to the rule that contains the
requiremeiits or requisites for an application for writ of error
rather than the rule for preparation of a brief in the court of
appeals has already been addressed by Professor Dorsaneo' s
committee. Professor Wicker i s suggestion that "J" and "N" be
eliminated was approved and Professor Dorsaneo i s suggestion that
Proposed Rule 136 (b) be corrected to reflect the foregoing was
carried unanimously after motion by Professor Edgar and a second
by Mr. Beck and Judge Tunks.

After discussion, it was agreed
would contact Professor Wicker for
suggestion regarding Rule 376 (a) .

that Professor
clarification

Dorsaneo
of his

¡ ,
Prdfessor Wicker's suggestion concerning current Rule 388a

(incorporated in the proposed appellate rules as Rule 13) was
next considered by the committee. It was moved by Professor
Dorsaneo and seconded by David Beck that, if the proposed rules
are' adopted, the order ought to be changed to refer to Rule 13 of
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the Texas Rules of Appellate Procedure.
unanimously.

The motion carried

As per Professor Wicker i s suggestion, Professor Dorsaneo
moved that current Rule 385a, and if it l S adopted, Proposed .Rule
16, be corrected by changing the reference from the repeal
statute to the appropriate section of the Texas Government Code.
Mr. Sparks seconded and the motion carried unanimously.

Professor Dorsaneo made the same recommendation concerning
Rule 469 (Proposed Rules 131 and 483, located in the proposed
rules as Proposed Rule 133) and current Rule 499a (Proposed Rule
140) and the recommendation carried unanimously. Professor
Dorsaneo and l-1r. Tindall suggested deletion of the word "T.exas"
and it was the consensus of the committee that the deletion be
made.

Professor Dorsaneo then read his redrafted Proposed Rule 84
to the committee and requested whether he had fOllQwed the
committee i s wishes as expressed in its November, 1985, meeting.
Discussion ensued regarding current Rules 435 and 438, and there
was extensive discus.sion regarding the wording of Proposed Rule
84. 11 members felt the Rule should contain the word "frivolous"
and 11 members felt the phrase "without sufficient cause" to be
appropriate. Chairman Soules read .Rule 84, as changed in the
commi ttee Is discussion, out loud as follows: "In civil cases
where the court .shall find that an appeal or writ of error has
been taken for delay and without sufficient cause then the court
of appeals may award the appellee as much as 10 percent of the
amount of damages awarded in the judgment. n Mr. Spivey motions
to table the discussion and take it up at a later point in the
session.

Professor Dorsaneo then reported to the committee that,
since its last meeting, the Court of Criminal Appeals promulgated
a version of the Texas Rules of Appellate Procedure that goes
into effect September i, 1986. He also discussed with the
committee the work that needs to be done to harmonize the rules
promulgated by the Court of Criminal Appeals and the ones that
will be promulgated by the Supreme Court. David Beck volunteered
to have his office read the two drafts, highlight the differences
and send them to Professor Dorsaneo. Chairman Soules then
appointed David Beck and Russell McMains to work with Professor
Dorsaneo in working with the Court of Criminal Appeals for a June
publication of a joint set of appellate rules. Justice Wallace
will work with Mr. Beck, Mr. McMains and Professor Dorsaneo.

Chairman Soules stated that, in the event that 364a or 365a
is adopted or recommended, then 368, 627 and 634 would also need
to be amended as ahQusekeeping measure. Mr. Branson suggested
'that the matter be tabled, since several members of the committee
t-epresent both sides in the Pennzoil vs. Texaco litigation.
Chair-man Soules stepped down and appointed Professor Dorsaneo as
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chairman in this particular matter and discussion ensued. Mr.
Branson ruled that consideration of proposed Rule 365a be tabled
and Mr. Low seconded. By show 0 f hands, by two-thirds vote, the
committee tabled consideration of Proposed Rule 365a. David
Beck, Russell McMains, Luther Soules, Harry Reasoner and James
Kronzerabstained from voting. Mr. Low requested that the record
reflect that his vote in no way reflected on any member of the
commi ttee.. Justice Wallace requested that the issue be taken up
again as soon as possible. Professor Dorsaneo, as acting
chairman, appointed a subcommittee to be chaired by Professor J.
Hadley Edgar wi th Broadus Spivey and Sam Sparks of El Paso to
make a report at the next meeting.

Professor Edgar gave a .brief sumary of proposed Rule 277,
regarding standardization of broad form questions, and the
subcommittee i s reasoning processes behind its recommendations for
changes. Said changes were discussed extensively by the
committee. The 

first sentence of the first full paragraph on
Page 15 under the Proposed Rule 277 was changed by deleting from
"in any case" in the first line, and deleting all of the second,
third, fourth, fifth, sixth and 

seventh lines through the word
"culpable." The word "also" was struck from the second sentence
of the first full paragraph on page l5. Chairman SQules asked,
. by show of hand, how many felt good cause should be retained for
the submission of a general charge. Ten felt it should be
retained and ten felt it should not. On a show of hands,
fourteen members approved the adoption of Rule 277, as proposed
on page 13, with one change, deleting the words "in a proper
case" and inserting n for good cause" in their place. Eigh t
members opposed the motion. Regarding inferential rebuttal

_ issues, the rule as written was defeated by a majority by show of
hands with four opposed. It was voted, house against one, that
the proposed rule have language saying "inferential rebuttal
questions shall not be submitted." The language "Placement of
the burden of proof may be accomplished in instructions rather
than by inclusion in the question n was recommended by a unanimous
show of hands. Chief Justice Pope commented at length regarding
the court advising the jury of the effect of its answers. . Upon
unanimous vote, it was decided to delete the first sentence in
the first full paragraph on Page 16, "upon request of either
party the court may instruct the jury as to the effect of its
answers to questions will have upon the judgment to be rendered
in the case." It was moved by Mr. Branson and seconded by
Professor Edgar that the second sentence, "counsel may argue to
the jury what they contend to be the effect of the juryl s answers
and the judgment to be rendered." Upon show of hands, sixteen
members voted for deletion and four members voted for retention.
Retention of the last sentence of the rule was approved, sixteen
to fiv,e. Eight members voted to make the last sentence
mandatóry, with the last sentence being permiss.ive carrying.
"The court may predicate the damage question upon affirmative
findings of liability" was moved to the first paragraph on Page
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15 to read "The court shall instruct the jury to answer the
damage question or questions without any reduction because of the
percentage of negligence or causation, if any, of the person
injured. The court may predicate the damage questions upon
affirmativ.e findings of liability." The committee voted to adopt
the last paragraph .on Page 16, as written. Six members felt that
the judge should be able to explain from the bench to the jury
without given them a written instruction, be outside of a written
instruction in the event of a conflict. Nine members felt that
the judge, whenever he does instruct, if he can instruct on an
inconsistency, should be confined to a written instruction which

. he may read to the jury from the bench after an opportunity for
objections. Chairman Soules i suggestion to move the paragraph
regarding written instructions being read from the bench from
.Rule 277 to Rule 295 was unanimously approved by show of hands.
Chairman Soules then moved that Rule 277 be recommended to the
Supreme Court and upon a show of hands, it was carried, with
Harry Reasoner and James Kronzer voting against same.

The committee discussed meeting times and dates and agreed
that it should attempt to meet quarterly instead of twice a year,
meet earlier in the day and schedule working lunches instead of
lunch breaks.

The committee agreed to meet on May 16th and 17th, 1986,
beginning at 8: 30 a.m. on the morning of May 16, 1986.

After discussion, Mr. Branson moved that the committee adopt
the provisions underlined on Page 21 regarding broad form
questions. Mr. Low seconded the motion and by show of hands,
eleven to six, it was adopted.

The commi t tee re-convened on March 8, 1986.

It was proposed that the word "judge" in Rule 271 be changed
to "trial court". The motion carried unanimously.

On Rule 272, "judge" was changed to "court" "his" to " its II
and an addition was made "outside the presence of the jury". The
changes will be recommended to the Supreme Court asa unanimous
recommendation of the committee.

Rule 273 as proposed will be recommended for adoption by the
Supreme Court as the unanimous recommendation of the committee.

Rule 274 as proposed will be recommended for adoption by the
Supreme Court as the unanimous recommendation 0 f the committee.

It was unanimously agreed that the word "charge" be
eliminited from Rules 273, 274, and 275.

It was unanimously agreed that the first word in the third
se,ntence from the bottom of Page 8 "requested" be deleted from
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Rule 275.
Proposed
adoption.

Rule 277 and 295 came up for further discussion. It was
moved by Mr. Beck and seconded by Mr.. Sparks that they be
referred back to Mr. Jones i subcommittee for further review.

With that deletion, it
Rule 275 be recommended

was
to

unanimously agreed that
the Supreme Court for

Chairman Soules requested that Mr. Beck and Mr. Jones work
on the issue submission aspects of Rules 295 and 286.

Proposed Rule 278, "Submission of Questions" is the first
full paragraph of what used to be Rule 279. Mr. Low moved that
the first line of Proposed Rule 278 be deleted, with Professor
Edgar seconding. The motion was unanimously carried. The
committee moved to eliminate the words "the controlling" and the
first clause in the sentence . After further discussion, It was
agreed that further work was necessary before Rule 278 could be
submitted.

Proposed Rule 279 was then discussed. Suggestions
concerning deletions and changes to language were made and it was
referred back to subcommittee.

The deletion of the phrase "as well as distance actually
traveled in serving such process" in Rule 16 was unanimously
recommended.

Chairman Soules included Rule 21c in
the appellate rules project under no
commi ttee.

the repealer list to
objection from the

It was moved by Mr. Sparks to approve the recommendation
made by Mary Jo Carroll regarding Rule l17a, seconded by
Professor Dorsaneo. Rule 117a was adopted unanimously by show of
hands.

The', idea of "good cause" in Rule 165a (2) was rejected
unanimously by show of hands, after motion by Mr. Kronzer and
second by Mr. 'McConnico. The proposal to extend the time to seek
reinstatement to six months will be taken up at the next meeting
by Mr. Sparks. Professor Wicker i s suggestion to change II is" to
Dare" in the phrase liThe same reinstatement procedures and
timetablesD was unanimously recommended by show of hands.

It was moved by Professor Dorsaneo and seconded by Mr.
Sparks that Rule 184 and 184a be repealed, since the subject
matter is covered by the Texas Rules of Evidence. Chairman
Sou:ies, Mr. Kronzer, Mr. Reasoner, Mr. McMains, Mr. Beck and
Judge ga~seb abstained from voting.

Chief Justice Hill requested a subcommittee be appointed to
assist the Supreme Court in the remodeling of the Supreme
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Courtroom and its chambers. Mr. Reasoner was appointed chairman,
wi th Mr . Spivey, Mr. McConnico and Mr. Morris volunteering as
members.

Chairman Soules requested that Mr. Professor Blakely study
the Rules of Practice in District and County Courts in Section 9,
Evidence in Depositions and Subsection A, Evidence, numbered
Rules 176 through and including Rule 185 to determine whether
they should be repealed in light of the subject matter being
covered by the Rules of Evidence.

A meeting was scheduled for September 12th and 13, 1986,
beginning at 8:30 a.m. and ending at 5:30 on Friday and from 8:30
a.m. to 1:30 p.m. on Saturday.

Mr. Sparks addressed Don Baker's suggestion regarding Rule
201. The committee decided that it had already accepted his
suggestion and incorporated it into the proposed Rules.

It was unanimously decided that the committee would
recommend Judge Barrow 

i s suggestion regarding Rule 206,
reinsertion of the provision that the original deposition be
taxed as costs, which is the current practice.

The suggestion regarding Rule 209, allowing clerks to
dispose of depositions 180 days after judgment was tabled for
further investigation by subcommittee.

Professor Jeremy Wicker's suggestions concerning the rules
beginning with Rule 18a through 182a were unanimously approved by
show 0 f hands.

Professor Wicker's suggestions concerning Rules 167 through
Rule 209 are being studied and will be studied further by Mr.
Sparks' committ.ee and he urged members of the committee to send
in their comments and/or suggestions regarding same.

Rule 84 was again discussed at length. It was unanimously
decided that each delayed appellee can recover up to ten percent
of the taxable costs from the parties causing the delay and that
the sentence II a request for damages for delay shall not have the
effect of permitting the appellate court to consider error that
has not been preserved for appellate review" be retained.

It was unanimously decided that Rule 438 should contain the
language "where the court upon its own motion or upon request of
any party shall find".

. Judge Casseb gave a sumary of actions taken by the task
force in response to House Bill 1658. Judge Casseb strongly
urged that the committee review the output of his subcommittee
for consistency and harmony with the Rules of Civil Procedure
befpre its adoption by the Supreme Court. Chairman Soules
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suggested that' the committee meet on May 15, 1986,
Judge Casseb i s recommendations to House Bill 1658.

-8-
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TO: Members, Task Force on the Court Administration Act

FROM: C. Raymond Judice

DATE: April 10, 1986

RE: Proposed Administrative Rules

Enclosed is a copy of the Proposed Administrative Rules
incorporat ing the changes made by the Task Force on April 5, 1986.

These proposed rules will be published in the June issue of the
Texas Bar Journal. There will be an open forum during the State Bar
Convention in Houston in June to afford an opportunity for additional
input on the rules.

Enc losure

OCA: MEMTF 1. 21
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PROPOSED ADMINISTRATIVE RULES

FOR

TES TRIA COURTS

Proposed by the
TASK FORCE ON THE

COURT ADMINISTRATION ACT

on

Aprìl 5 J 1986
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

PROPOSED ADMINISTRATIVE RULES
FORTES T~

TG -r.J~ 5. 1986 '_ _ #11 ';, ~~~~c1~~
rpose of these Rules is to provide for the just and

KLl1eJ Tn.
\' expeditiou

~~
rfPA. .. ~"

It isdisposition of the cases in the courts of Texas.

intended t at these Rules be consistent with the Texas Rules of Civì1

Procedur: 1rkilin~fT:.l1 g -,. nfi~d ,,~ !! U_.. .. "".lg ~Å I~'''~

In the execution of these Rules, telephone hearings

or conferences in lieu of court appearances are encouraged.

1l'
RULE'l It shall be the policy of the courts and bar of Texas to

manage their work to achieve the disposition of non-probate civil

cases within the periods of time listed:

F~ " 1'1 La eJ
Demi-_ic Actions

and Actions for
Liquidated Monetary
Claims

50% 90% 98%

90 days 180 days 360 days

All Other Civil Actions 180 days 360 days 540 days

(COMMENT: As this is a new poLicy" cases pending on the effective

date of these ruies shouid .be approached ~th the same attitude as new

cases.)

,
The local administrative iudges of each cOunty shall require

tfiê following information to be reported on a monthly basis:

00000012
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PROPOSED ADMINISTRATIVE RULES

I ,a?
\(lileJj 4Y ~
\' :::1 ~~.

øP. -
~ ~\'

~ ~
86~~ ~CJ~
to provide for the just and

.n the courts of Texas. It is

with the Texas Rules of Civil) ~~ .. ~Lg ~ lJ;¡. ~..lin1Jil
ilese Rules, telephone hearings

1ces are encouraged.

-~-~-----,--~.,~-~~-~

ryi
RULE ~ It shall be the policy of the courts and bar of Texas to

manage their work to achieve the disposition of non-probate civil

cases within the periods of time listed:

(COMMENT: As this is a nei

reQuire

Ftl / 1'1 La ~
Dam i i ~ie Ac t ions

and Actions for
Liquidated Monetary
Claims

-.

All Other Civil Actions

date of these ruies shouia bel
I.

cases.)

,
;~. The local administra

the following information to be reported on a monthly basis:
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a. The age of cases at the time of disposition for each category

of case.

b. A chart aging the active cases in the same time spans as the

disposition aging.

c. The number of cases, by category, disposed of:

(1) within 72 hours before the trial setting;

(2) at the first trial setting;

(3) at or aft.er the second trial setting; or

(4) after the commencement of trial; or

(5) after verdict or rendition.

d. The length of "trials" in hours, separately for jury and non-

jury.

e. The number and median age of cases at disposition for all

(1) dismissals,

(2) defaults,
, ~

(3) agreed jUdgménts,

(4) trials before a judge, and

(5) trials to a jury verdict.

; ,
RUL~ The control of the flow of non-probate civil cases shall be

sub i ect to the following:

a. It is the purpose of this rule to provide a process for the

routine management of non-probate civil cases. This rule

shall be interpreted liberally to provide for the just and

expeditious disposition of the cases brought to the courts of

Texas. Nothing in this rule shall be interpreted to prevent

a court in an individual case from issuing an exception order
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a. The age of cases at the time of disposition for each category

of case.

b. A chart aging the active cases in the same time spans as the

disposition aging.

c. The number of cases, by category, disposed of:

(1) within 7.2 hours before the trial setting;

(2) at the first trial setting;

(3) at or after the second trial setting; or

(4) after the commencement of trial; or

(5) after verdict or rendition.

d. The len.gth of "trials" in hours, separately for jury and non-

jury.
1'4-.(.ite. The number: and median age of cases

(1) dismissals,

(2) defaults, l;
(3) agreed judgments,

(4) trials before a judge, and

(5) trials to a jury verdict.

~ '
R~ The control of the flow of non-probate civil cases shall be
sub iect to the following:

a. It is the purpose of this rule to pro.vide a process for the

routine management of non-probate civil cases. This rule

shall be interpreted liberally to provide for the just and

expeditious disposition of the cases brought to the courts of

Texas. Nothing in this rule shal 1 be interpreted to prevent

a court in an individual case from issuing an exception order
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based on a specific finding that the interest of justice
requires a modification of the routine processes as

prescribed by this rule.

b. this rule shall apply to all non-probate civil cases filed

in the courts of texas unless a more specific rule covering a

specific category or .group of cases isothe.rwiseprovidedd'

of the~~_lthec. Within 30 days after filEo

last Defendant to appear:

(I) any or all parties may, without waiver of any rights,

file with the Court a proposed plan.tor completion of

discovery, preparation for trial and trial setting, or a

formal request pqrsuant to section d.;

-
(2) within 21 days after the filing of aPJ:oposed plan, any

~ ib~)

other party may respond to a proposed plan;~~-
(3) in the event additiona~ paJ:ties an~ J . -d after the

order for the s~hedule for the com~f discovery
and preparation for trial has~e~ ~tílmni~ then s-i ..

~i ~y may, within 21 days ttOl the date sucli~

~..- ~.,;r., ~~o~ose changes in such
schedule; and

as soon as reasonably practicable after the time peJ:iod

or J:esponding to a proposed plan has elapsed, the Court~~.
s h allli ~1't s ~l 0 r d~er,or1'fadd1't1'on,alpaJ:t1'esaJ:eÅ L '_:J4~
added, its amended or~er, for completion of discovery,

may J:equest

which the Court shall hold



within ten~of the request. If at any time the Court~ '1 "thC~1 ~gnes a case requires c ose supervision, e ourt may set

and bold a sCbeduligl~oe. ~
(1) The request for aschedul ing JeeBf..Y -gee shall be

accompanied by an outline of the characteristics of the

case which the requesting party believes will justify

( 2)

its treatment a.s complicated.~11
At a schedulingcoii¡'&r~n("9, the judge shall prescribe:

(a) time limits for the completion of discovery;

(b) time limits for any motions which might be

necessary;

(c) other time limits necessary to coordinate the

preparation of the case for hearings and for

tria 1 ; . ~,
a pretriall coiferenec, if any,(d) the time on which

shall be held;

(e) the date on which trial shall commence; or

enter a determination that the case does not require

close supervision with such further order as maybe

e.

proper under the circumstances. . ~ ~
In all cases wbere tbe proceedings are not subject to :t~ '

under section c. or e ~ì.."l~~~~ section d., the
following time limits shall take effect:

(1) A date no more than 270 days after the last original

answer or other pleading is filed shall be set for

trial.
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(2) The parties shall have no less than 90 days under this

section to complete discovery, which shall be completed

'3 days befpre' the date set for trial under subsection

e.(l).
(3) Each party shall file with the Court 45 days before the

date set for trial under subsection e.(I) the certifi-
cation provided in sect ion f.

(4) Not less than 30 days before the date set for trial

under subsection e.(l), the parties shall meet to

discuss the disposition of the case and shall file with

the Court a disposition conference report as prescribed

by local rule.

(5) If the report required by subsection e.(4) is not

filed, the Court sha 11 set and hold a pretrial

conference within 10 days of the date on which the

report was due.

f. Whenever under this rule a time is or has been provided for

completion of discovery, each party shall file with the

Court, on or before the date provided, a certification that

discovery has been completed. In the event it is necessary

to qualify this certification to file it within the time

limits prescribed, the qualification .shall be specific and

the time within which the qualification shall be satisfied

shall be stated.

g. Provided that the trial date will not be affected, discovery

time limits may be extended by agreement of the parties or by

the Court upon a showing of good cause.
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(2) The parties shall have no less than 90 days under this

section to complete discovery, which shall be completed

'3 days before' the date set for trial under subsec t ion,

e.(l).
(3) Each party shall file with the Court 45 days before the

date set for trial under subsection e.(1) the certifí-

çation provided in sect ion f.

(4) Not less than 30 days before the date set for trial

under subsection e.(l), the parties shall meet to

d;i:i-u",.. ..".. .1:.._.....:..:_- -~ de case and shall file with

f.

(!~
¡ll b#
/f/cb ¡
~) -l øÒ

or has been provided for

!rence report as prescribed

~ subsection e.(4) is not
~t and hold a pretrial
f the date on which the

rty shall file with the

.ded, a certification that

discovery has been completed. In the event it is necessary

to qualify this certification to file it within the time

limits prescribed, the qualification shall be specific and

the time within which the qualification shall be satisfied

shall be stated.

g. Provided that the trial date will not be affected, discovery

time limits may be extended by agreement of the parties or by

the Court upon a showing of good cause.
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14.,,~~_or !
All moti~~~~r-~c:ontinuanc~ shall. b.e_mad~g and
~,¡ b, "li~ s.11all. contaia. S 1 c~eB by

ooonoel that a .01'Y h..o be~n ""ileh~f.~ to~~~. .' WPJthe client. The motioj o.r'i'~"SL shall I'l "I t' iIit resuiii for

..~delay. TAe OOuLl, ~u grs1'tiag tAe del"'y. "l:al1 ",iilrfi Jl

.f.'inding on the ,,a"n-i: _" 1:(5 tñcreasèBB fer the 6elay.

i. Failure of a party to file the certification reports or other

documents required by the Court or otherwise required by this

rule shall be deemed a failure to comply with an order of the

Court within the Texas Rules of Civil Procedure.

j. The Court has the authority to impose all appropriate

sanctions in accordance with paragraph l.b. of Rule 215 of

the Texas Rules of Civil Procedure.

Jl ~~
Rui~amil ) The oontrol of the flow oaoe. .hall be
sub;ect to the following:

a. Beginning with the filing of an answer, or appearance, or 1n

default of an answer beginning with the date on which an

answer is due, each party shall have 60 days to file a

disposition propo.sal in each case, unless:

0) one of the parties files a motion to enlarge time to

complete the disposition proposal or to permit mediation

or counseling; or unless

(2) the parties shall have filed a completed joint disposi-

t ion propo sa 1.
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RTf~amil ) The c
sub'ect to the followin

All moti.~~~~r~col1tinuanc~ shalL. bemad~g and
~qd¡b~ _l!~ ~1iall contail1. S.lC~OB by
counsel that a copy has be';" ..ile¿~ Jt~ to

.o ~ iJ . .. rtP~
the client. The motiOj P~~'i.tl-si: shall ..~I.. ilie ~easQi: for

~b.delay. Tae Cvi.Ü. ~ll t,':8.RtiRg tag dehy. "ball ni::lqil Jl
.~tl;ng on 1"hp .,,,:.~tz-d ~ the reaSOR5 for the åclay.

i. Failure of a party to file the cer.tification reports or other

documents required by the Court or otherwise required by this

rule shall be deemed a failure to comply with an order of the

Court within the Texas Rules of Civil Procedure.

j. The Court has the authority to impose all appropriate

sanc t ions in ac l)d~
TRill

~
v1JCJ~'
f'i ice. or in

A /\ c4
lt)- which an

e 215 of

the Texas Rules

7£i ~
shall be

a. Beginning with ..V
default of an

answer is due to file a

disposition proposal in each case. unless:

(1) one of the parties files a motion to enlarge time to

complete the disposition proposal or to permit mediation

or counseling; or unless

(2) the parties shall have filed a completed joint disposi-

t ion propo sa 1.
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b. The motion as provided in subsection a.(l) shall outline the

times within which each specific item of a completed proposal

shall be ready or the time limits in which mediation .or

counseling shall be attempted. If the motion is unopposed,

the grounds stated in the motion will be prima facie

sufficient for the Court to enlarge time.

c. The disposition proposal required by section a. shall include

the fo llowing :

(1) a proposed property disposit ion in the forl provided by

local rule;

(2) a proposed child support order, whenn~ce~sary to a

local rule;

(3) a proposed child CtlstQgy order, when necessary - to a

disposition, in a form provided by local rule;

(4) where the parties are submitting separate proposals,

counse i shall meet to consider a joint proposa1, and
\

include in each separate proposal a statement as to the

time and place where the co.unsel for the parties met to

consider a joint proposal; and

(5) a statement as to the specific matters upon. which the

part ies do agree and the contested is sqe s to. l)e tried.

d. In the absence of a dispositionplioposal by a party,

the Court has. authority to impose all appropriate sanctions

in accordance with paragraph 2.b.. of Rule. 215, Texas Rules of

Civil Procedure.

e. When one of the parties has moved for an enlargement of time

to file a disposition proposal or to permit counseling or

mediation, the Court shall determine whether the reasons
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Rm/,soit 00 Liguid.ted Ilonetar.
collection of a debt, including but

stated for the additional time justify the delay and record

the justification in a finding fo~ the record before granting

additional time. Representation by counsel that counseling

or mediation is in progress will be sufficient to justify an

enlargement of time. When granting additional time, the

Court shall provide a specific time when the disposition

proposal shall be filed as well as a specific time for any

further proceedings which it deems necessary. In any case in

which additional time is granted, the Court shall set time

limits for all further proceedings.

for ruling on the motion
I

ed in subSection a.(1) of this

s,U6mission as well as fo'r the"

matters other than divorce will be the subject

to a~ure their ti~ely disposition.

Claim) f!ISSIn all cases for the

not limited to a suit on a

promissory note, open account, stated account, or contract requiring

payment of a specific sum, as well as any suit brought by a taxing

authority for the collection of taxes, the control of the flow of

cases shall be subiect to the following:

a. In such a case the plaintiff shall entitle the original
petition as an "original petition in suit upon a debt," which

will cause the action to be subject to the provisions of this

Rule.
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b. Cases subject to this Rule shall be carried on one of four

dockets:

(1) the "service pending docket," for cases where one or

more answers are not due;

(2) the "active docket," for cases where all answers are due

or have been filed for all named defendants;

(3) the "suspense docket," for cases w~re the part ies have

made application to defer ~f judgment on the
ground that the parties have entered into a payment

schedule to discharge the claim; or

(4) the "bankruptcy docket" for cases stayed in a bankruptcy

proceed ing.

c. At the end of 180 days after a suit upon a debt is

transferred from the service pending docket to the active

docket, it shall be dismissed unless the Court finds:

(1) that the suit is set for disposition by summary judgment-

or trial, or has been disposed of and is awaiting~
of judgment;

(2) that the plaintiff has attempted to secure disposition

of the case by summary judgment or trial but has been

unable to do so, either because a t.rial setting, though

requested, has not been given, or a continuance has been

granted by the Court; or

(3) that the plaintiff has certified, in writing, that a

defendant has raised an issue of fact which precludes

the granting of a summary judgment to the plaintiff.
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d. If the plaintiff certifies in writing that a defendant has

asserted an issue of fact in the case which precludes the

granting of a summary judgment, then the case shall be

deleted from the "active docket" of suits on a debt and shall

be transferred to the docket for civil cases generally, and

effective upon notice of such transfer being given to the

parties, the timetables for ordinary civil cases shall apply

to the suit. Such certification by the plaintiff shall in no

event be taken as an admission that a fact issue exists, or

that summary judgment may properly be denied, or that a

motion for judgment, directed verdict or judgment n.o.v. is

not proper, nor shall such a certification constitute waiver

of compliance on appeal at any action of the trial court.

e. When a suit on a debt or for the collection of taxes has been

on the "active docket" for 180 days, the clerk shall issue a

notice to all parties of intention to dismiss the case,

without prejudice, for want of prosecution, upon not less

than 21 days i notice. If any party requests a trial setting

before dismissal occurs, ~ the case shall not be dismissed

but rather shall be tr ied when set, subj ec t t.O any

continuances granted by the Court, which continuances shall

specify the new trial setting.

f. If a suit is dismissed under this Rule, it may be reinstated

in accordance with Rule 165a, Texas Rules of Civil

Procedur.e.

g. When the Court grants the application to defer entry of

judgment under subsection b. (3) of this Rule, the clerk shall

list the case as inactive for 180 days. The case may be
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continued as inactive for an additional 180-day period,

subject to the provisions of local rules for certification
that the agreement reported under subsection b.O) continues

in effect.

EULE 7- The Presidine Judee. of the Administrative Eeeions shall he

r s onsible for the ex editious District and
Statutor Courts as defined

the Presidin

within their
res ective Re ions. To carr out this

Judges shall:

a. Maintain a continuing knowledge of the operation of the rules

and standards adopted by the Supreme Court as they apply to

trial courts of the Presiding Judge's Region.

b. Advise the Supreme Court as to the needs of the courts in

the Presiding Judge i s Region.

c. Review each month the reports of caseload and activities

provided by the local administrative judges to determine

whether the courts of the several counties of the Region

are complying with the Administrative Rules.

d. Advise the local administrative judges of the several

counties of the Region as to any substantial non-compliance

with the Administrative Rules and ask for a report on the

reasons for the non-compliance from the local administrative

judges.
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

e. Receive and review the local rules adopted by the judges of

counties within the Region .to determine if th.ey are
consistent with the Rules of the Supreme Court and of the

Administrative Region.

f. Receive complaints from affected persons about any non-

compliance with the Rules of the Supreme Court and ascertain,

where possible, if the complaints have merit.

g. Employ such administrative personnel as are necessary to

carry out the responsibilities required under these rules.

h. Allocate the costs of the Region i s support staff among the

counties, advising each of the counties as to the share which

they must bear in advance of each fiscal year.

i. Be responsible for the lawful expenditure of the sums

allocated by the counties for the administration of the

Region.

RllE ¡: The Presiding. Judge of each Administrative Redon shall

adoPt and publish rules relating to the following matters:

a. Form and frequency of reports to the Administrative Region

headquarters.

b. Provisions for regular meetings, at least semi-annually, of

the local administrative judges of the Region to consult

regarding the administration of courts within the Region.

c. Standards for the qualifications of administrative personnel

of the courts.

d. Minimum qualifications for personnel assigned by county

officials to direct court support services.
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e. Receive and review the local rules adopted by the judges of

counties within the Region ,to determine if they are

consistent with the Rules of the Supreme Court and of the

Administrative Region.

f. Receive complaints from affected persons about any non-

compliance with the Rules of the Supreme Court and ascertain,

where possible, if the complaints have merit.

g. Employ such administrative personnel as are necessary to

carry out the responsibilities required under these rules.

h. Allocate the costs of the Region's support staff among the

counties, advising each of the counties as to the share which

they must bear in advance of each fiscal year.

1. Be responsible for the lawful expej.

the a

I

et.ci:cl£
! FrcQ

allocated by the counties for

Reg ion.

mE ¡: The Presidin each Adminis

i

adopt and publish rules relating to the fOllowingl

a. Form and frequency of reports to the ~

headquarters.

b. Provisions for regular meetings, at least semi-annually, of

the local admini~trative judges of the Region to consult

regarding the administration of courts within the Region.

c. Standards for the qualifications of administrative personnel

of the court s.

d. Minimum qualifications for personnel assigned by county

officials to direct court support services..
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e. Procedures for determining and submitting budgetary require-

ment.s to the county governments.

f. Control of the content, adoption and issuance of rules and

standing orders by courts and by local administrative

judges.

g. The adoption of local administrative rules.

h. Regular meetings of local administrative judges with the

judges in their counties .

RIlE l. Th. lo.ol ad",ioi.tratho iud... of tho oouoti.. .hall b.
responsible to the Presiding Judge of their Administrative Region for

the expeditious management of the trial courts in their counties. To

carrY out these responsibilities. they shall:

a. Call regular meetings of the judges of the county to discuss

and solve problems facing the courts of their county. They

shal i keep minutes of these meetings and cause the minutes to

be distributed to the judges of the county within 72 hours

after the close of the meetings.

b. Be responsible for the adoption of local rules. If the

judges of the county Cannot agree on uniform policies by

majority vote, the local administrative judge shall declare

the rules ~:l;~ which he believes most nearly

implements the administrative rules of the Supreme Court and

of the Administrative Region.
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c. Submit the local rules adopted by their courts to the

Presiding Judge of the Administrative Region for review.

comment. and approval before they are~ to the

Supreme cour~ ~ ¡u~ i# T~l oJ / 3&.
d. Monitor the operation of the rules and report to their own

courts and to the Presiding Judge of the Administrative

Region any substantial non-compliance with the fair and

consistent application of the local, regional or Supreme

Court Rules.

e. Be the principal liaison officers of the judges with county

govermnent officials. They should initiate and lead the

effort to coordinate with the bar and others whose activities

direct ly affect the operation of the courts in the county.

f. Work with the County and District Clerks to maintain the

necessary support for the courts. In particular they shal i

review with the County and District Clerks the information

requirements of their systems and the state system. In

appropriate circutnstances they will issue necessary orders to

insure that the record and information requireients of the

courts are met .

g. Prepare and submit to the Presiding Judge of the Administra-

tive Region requests for visiting judges and shall provide,

where appropriate, an analysis of the factors which tnake the

assigmnent of a visiting judge necessary.

h. Prepare such reports as are required by the Presiding Judge

of the Administrative Region concerning the operation of the

courts of the county.
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i. Review for accuråcy and completeness the reports prepared for

the state Office of Court Administration, making note of any

matter needing attention either locally or regionally.

j. Advise the Presiding Judge of the Administrative Region as to

all problems which they believe need attention at any level

of operations.

k. Supervise the preparation of budget requests, the presenta-

tion thereof to appropriate autho.rities and the expenditure

of funds on behalf of the courts.

1. Appoint such committees as are necessary to execute the

business of the courts.

RULE~. the courts of each count shall be in
writing and shall include the following:

a. Provisions for the assignment, docketing, transfer, and

bearing of all cases, subject to jurisdictional limitations

of the district courts and statutory county courts;

b. A provision for a fair distribution of the work among the

judges who have authority to decide the matters making up the

work of the courts in the county.

c. A provision for a distribution and redistribution of work to

avoid anyone court being substantially overburdened in

achieving the standards provided by these rules.

d. Specific forms and procedures to be used by the courts for

all similar cases to the end that the courts shall take
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control of a case when it is filed and maintain control of

the case until finally disposed,. in compliance with Rules 3,

4, and s.

e. Time limits within which hearings and submissions should be

made and matters decided and for the setting of firm trial

dates which all parties may rely upon to be ready for trial.

f. The hours and places of holding court for all of

the district and statutory county courts of the county.

g. The designation of and the responsibility for assignments to

court divisions responsible for certain matters and the

responsibility for emergency and special matters.

h. Plans for judicial vacation, sick leave, attendance at

educational programs, and similar matters. . . j¿j. ~/~ ~~~~~~.
These rules become effective and apply to cases

filed on or after that date.

OCA: ERNIE. 23

-16- 00000027



( ¡;;:7?~~1
/-~? rv

A--jtiè.'f-e.-s.:£1 Judges shall disqualify ft!:lRse~~ themselves
in a all proceedings (!:fi-Wft-ieft-.f:i:s--i~-e-i-b-mi:-~~
he-~~est!:efieài-!:fie~~à!:fi~i-h~~-fie~-~!:lR!:~eà-~ei-!:fis~afiees) where:

( -fa r---f--l-a-~~l- --b-u-e~-~J!jWÌ=-~'fM:fl'-a
pa!!~yi - -e!!- - pe ~se fta ~ - -)Ulew~eà~e - -e £--à!: s pH ~eà - -ev;: àefi ~:i a!!y- - £ a e ~ s
eeftee!!fi!:fi~-~fie-p!!eeeeà!:fi~1' )

(-èr) (a) they have -- served as a lawyer in the matter in
controversy, or a lawyer with whom ~ they previously practiced
law served during such association as a lawyer concerning the
ma t ter ; er--tfl-e~~~-.letwye~-fias-~--e-mte r:iJ: -w.i-eftes-s
eefieerft!:fi~-!:~ ;

(-fer) (b) they know'" that, individually or as a fiduciary,
they have an interest in ~e subject matter in controversy, or !:ft
a-~~~~-~-~-preeeeà!:ft~i-~-~-e-efte~--ifi-te~e~-t-~~~_he
s Hhs ~ aft ~!:a ~ ~ '.- a ~ £e e ~eà - hy - ~fte -e~ ~ eelRe -e£ -~fie-~ !!ee e eà!:ft ~ .

(c) where either of the parties may be related to them byaf~~::~u::Lccnsan~Uinitr within the third degree. ~

A- . -e~1d Jud es shall recuse ft!:lRse~~ themselves iJ a
roceedin s !:ft---w-e--ft.is where their im artiali t mi t

reasonabl be uestioned, includin but not limited to, instanc s
where fie-has they have a personal bias or prejudice concerning a
party, or personal knowledge of disputed evidentiary facts
concerning the proCeeding,

* This suggestion resulted from discussions between Luke
Soules and Justice Kilgarlin.

r!\\\

" /j
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

Art. 14 GENER.AL PROVISIOI\S Title 1

resign:itions had been tendered, were au-
thorized to appoint successors. and '!vhen
three of these appointees refused to accept
their appointments and qu;ilify. the four
then members were authorized to proceed
to appoint members to the three unfiled
vacancies, Op.Att)'.Gen.in3, 1'0, 761.

A teacher's contract approved at a meet-
ing of board of trustees of rural consolidat-
ed common school district at which meeting
three of the seven trustees voted in f:ixor of
the employment, two voted against, and the
remain;"g two, although present, did not
vote, is valid, Op,Att)'.Gen,in3, X.o. ~~l.

Art. 15. Disqualiications

No judge or justice of the peace shall sit in any case wherein he
may be interested or where either of the parties may be connected

with him by affinity or consanguinity within the third degree, or
where he shall have been counsel in the case.
Const. art. 5, sec. 11.

Historical Note

Oerivation, This article "'as derived
from the foliowing sources:

Vernon's Civ,St.in4, Rev.Civ,St.n1, art,
1516-in part-which read as foliows: "Xo
judge of the supreme court shall sit in any
cause wherein he maY be interested in the
questioti to be determined, or where either
of the p;irties may be connected with him
by affinity or consanguinity, within the
third degree. or where he shall have been of
counsel in the cause."

Vernon's Civ.St.1~14, Rev.Civ.St.in1, art,
1584-in part-which re:id as follows: "Xo
judge of the court of civil appeals shall sit
in any CaUse wherein he maybe interested
in the question to be determined, or where
either of the parties may be connected b)'
affnity or consanguinity within the third
degree, or 'I'here he shall have been of
counsel in the cause,"

"ernon's Civ.St.1914, Rev.Civ.St.ini. art,
1675, 'I'hichread as follows: "Xo jud~e of
the district court shall sit in an).' cause
'I'hereinhe may be interested. or ,,'here he
shall have been of counsel, or where eithe,.
of the parties may be connected with him
by affinity or cons:mguinity within the
third degree."

Yernon's Civ.St,1914, Rev.Civ.Suni. art.
l'j:GI~which read as follows: '.Xo;:.åg-,;of
the county COUrt shall sit in c."y case
"'herein he may be interested. or where he
shall have been of counsel. or where eithe,.
of the parties ma)' be connected with hiii
by affinit). or consanguinity within the
third degree,"

Vernon's Civ.St.1914, Rev.Ch'.St.1ni. art,
:!290, which read as follows: "X 0 justice of
the peace shall sit in any cause where he
ma¡.' be interested, or where he ma)' be re-
lated to either party within the third dezree
of consanguinit¡.' or affinit¡...'. -

Constitu tio:iui.lPrpvisions

Const. art. 5, § 11, reads in part as fnl-
lows: "~o judge sh;ilI sit in any case
...herein he may be interested, or where ei-
ther of the parties may be connected with

him, either by affnH~. or consan!,u¡nit~..
within such degree as may be prescribed by
law, or when he shall h;i\"e been coun~cl in
the case."

Crpss Itcferenees
CrimilinI cases, disqualification of judge or justice of the peact', see ,"cornoii's .\iin.

C,C,!'. art, 30,01.

Excli:ige of districts by jud;es. st'eart. lD1(,
Justices ofpt'ace, disqualification, see ¡¡'t. ~:;-.S.
Special judges, see n!'(S. lSSj et seq. and ID30 et ::eq.

Judi;es C;39 et Seri,
Justices of the Peace C;;;7.

Library lleferences
C,J,g, Judi:es § 72 et sec¡.

C,J,S. Justices ot the Peace § H.
118
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Derivation. This article was derived

from the following sources:
Vernon's Civ,St.I~14. Rev,Civ.St.I911. art,

ISIC-in part-which read as follows: "Xo
judge of the supreme court shall sit in any
cause wherein he may be interested in the
question to be determined. or where either
or the parties may be connected with him
by affinity or con.sanguinity, 'Ivithin the
third degree, or where he shall haSe been or
counsel in the cause,"
Vernon's Ci\',St.I~H, Re\'.Ch',St.nl, art,

ISS4-in part-which read as follows: "Xo
judge or the court of civil appeals shall Sit
in any cause wherein he may be interested
in the question to be determined. or where
either Of the parties maybe connected b)'
affinity or consanguinity within the third
degree. or "'here he shall have been of
Counsel in the cause,"

Yernon's Civ.St.1914, Re\'.Civ.St.I~ll. art,
IG.5. ,,'hich read as follo,,'s: "Xo jud;;€ of
the district court shall sit in an): cause
wherein he m:u' be interested. or where he
shall have been of counsel, or where either
of the parties may be connected with him
by arfinity Or consanguinit)' within the
third degree,"

Yemon's Civ,St.in4, Rev.Ci\'.St.ini, :it,
17:Ct '\vhich read as foIlov.'s: "Xo ~Uâb"; of
the county COUrt shall sit in c."y case
wherein he may be interested, or where he
shall have been or counsel, or where either
of the parties mo.)' be connected with him
by affinity or consanguinity within the
third degree,"

Vernon's Civ,St.I~H, Rev,Ci\',St,lnl. art,
:1290, ,,'hich read as follows: "X 0 justice of
the Peace shall sit in any cause ,,'here he
may be interested, or where he may be re.
lated to either part)' within the third de;;ree
of consanguinit)' or affinit)',"

Constitutional Provisions

Const, art, 5, § 11, reads in part as fol-
lows: "Xo jUdge shall sit in any case
wherein he may be interested, or where ei.
ther of the parties may be connected with

him, either by affinity or consan¡:uinit)',
within such degree ns mny be prescribed by
law, or when he shaii have been counsel in
the ca.se."

Cross References

Crimiiinl cascs, disqualification of judge or justice of thc peacC', see YC'rnoli's .\Iln.

C.C.P, art, 30,01.

Exchange of districts by judges, sC'e art. lOIG,
Justices of peacc, disqualification, sec art. :::.7S,
SpeCial judges, see arts,lSS:ï ct seq, and 1030 et seq,

Judi;es C:39 et sea,
Justices or the Peace C:37.

Library Rcfereiices

C.J ,5, Jud¡;es § 7:1 et seq.
ç,J,S, Juslices of the Peace § H.

118
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Tite 1 1\IISCELLAN"EODS Art. 15
Note 2

Notes of Decisions

The word "party.. as used In this article
Includes all persor.s directly Interested In
subject matter and result of suit regardless
of a.ny appearance of their nemes in record,
Postal 1\lut, Indemnity Cp, v, Ells (19~3)
140 T. 570, 169 S,W.2d 482,

Aclir.g ~s c:unsel 15
Acts d dis'lualified juC:ge 16
Attorney en cont¡r.sent fee. rel¡:tionship to

13
Bias and prejudice 3

COnstruction and application 1
Cor;iorate officer or stoci.holder. relation,

ship to 11
OiSQUñl:fication in general 2
Evidence and determination of qualification

20
Interest 4-

In !Jeneral 4
Opinions. rulings or orders in case 6
Orders incase 6
Party to original transaction or caSe 5
Pecuniary interest of judge 9
Policyholder 8
RUlings in case 6
T::x::ayer 7

Justice cif the peace 17
Marriage, relationship through 14
Object:c""s ar.d waiver 18
Opinions, rulings or orders in case, interest

G

Orders in case 6
Party to original transaction or case. inter-
est 5

Pecuniary interest of Judge 9
POlicyhol,der, interest as 8
Presumptions and burden of proof 19

Relationship 10-14
In !leneral 10
Attorney on contingent fee 13
Corporate officer or stockholder. to 11
Marriage 14
Surety 12

Review 21
Rulings in case 6
Surety, relationship to 12
Taxpayer. interest as 7

1. Construction and application

An :ittorney is not :i party to :i suit with-
In the meanin:ò of the statute. 'Vinstoii v.
:iXasterson (1894) 87 T. 200. 27 S"v. ';68;
Patton v. C.:ller (1S97) 13 C..\. 5H, 3S S,'V.

S3.

This provision :ipplies although the per-
son re:nH:d is ::dniiiiistrator only, Dennard
v, Jorùan llS9G) H C,A. 398, 37 S,W. S76.

'rhe "'Clrd "party" herein. :ind Iii Const.
art, ~. Š 11, was not llmlted to those named
as parties in the pleadiiigs, but Ini:ludedall
persons directly Interested In the subJect-
inutti:r ~nd result ot the suit, Including a
puri:haser of properiy sold at 0. i;uardian's
aa.le pursuant to an orùer of the court. Jl-
rou \'. Jirou \Civ,App.1911) 13GS,W. 4n.

The rules announced In constitution art,
5, ~ 11. and this article upon subject of .dis-
qualific:ition of a júd¡;e b~' rcason of inter.

est In case or by reason of relationship to
one ot parties are mandator)'. Fry Y.
Tucker (1947) 146 T. is, 202 S,W,2d 218,

The judiciary must not only attempt to
i;Í\'e all parties a fair trial but it must also
tr~' to maintain trust and confidence of the
publiC at a. high leveL. Indemnity Ins, Co.
of :,orth America v, McGee (1962) 163 T.
412, 356 S,W,2d 666,

It was object ot section of Cor.st. art. 5, ~
11 prOViding that no jud¡;e shall sit In any
case ,,'here either of the parties may be
connected with him by consanguinit~. ,,'ith-
In the third dei;ree. to pl:iee judiCial offcers
beyond the temptation which circum-
st:inces might throw in their way. Id.

2. Disqualification in gi!neral

A judge is not disqualified to try 0. suit
brought by him in his offcial i:apacit~'. for
the use of the eount~-, on 0. retail liquor
de:iler's bond, Grady v, Rogan (lSS~) 2
App,Ç,C,§ 260: Peters v. Duke (1882) 1
App.C,C, §304: Clai:k v. Ta~':or C()un\~'
(1SS6) 3 App,C,C, § 201,

A county judge ,,'ho in hIs offcl:i i:harac-
ter ha$ conducted proceedings for the open-
In¡; of 0. road, :ind has Instrui:ted and ad-
,-Ised that suit be brought for the reco\'er~'

ot money "'rongfully paid for the right of
""ay, and has employed counsel t() represent
the interests ot the county In 0. suit brought
In his court for the recovery of such money.
Is not thereby disqualified from tr)'ing the
case, Clack V. Taylor County (1SS6) 3
App,C.C, § 201.

The fact that a. i:ounty jud¡;e has preSided

at the trial ot 0. i::iuse In 0. justice's court

does \'ot disqualify him from bearin¡; such
c:iuse on appeal, Liiekham v, Rice (lSn) 1
C,A, :S1, 21 S.W. 389.

.Judge held not disqualified to hear :i
cl\use, I3laeliwell v. l":irmers' & :\Ierch:inis'
:'at, I3unk (190~) 97 T. U:;, 79 S,W.51S.

A judge'S disqualification to try :i e:ise
did l1.:t ùisquulify hiin to i:all the special

term ()f court at whIch it w:is tried, U, S.
Fiùelity & Guaranty Co. ", Henderson
County (Ci\',App.1923) 253 S,W. 83:;.
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It is the polic~' of the courts to hold that
trial judge is qualified to act whenever it is
~t all possible. :\Iiish Y. Ferguson (Ci\'.
App,192l) 262 S:W. 805.

In a suit to cancel a deed because of
grantor's mental incapacity. that trial
juàge entertained an opinion as to grantor's
mental condition did not disqualify him
from hearing the case. Senter Y. Isham
(Ci\".App,192t) 263 S:W. 618,

GE:-ERAL PROnSIO:-S

Appellate judge could properl~' sit in case
and write opinion on appeal from judgment
on second trial, thou¡:h first trial was had
in trial court before him as distrIct judge,
Love Y. Gamer (Ci\',App.1933) GlS:\\.2d
::n.

County judge ,vho presided over high'\a~'
condemnation proceedings. but who had no
financial interest in the case other than as
a taxpayer and as member of commission-
ers' COUrt which was requestcd to secure
right of way and :is COUnt~' judge, was not
disqualified from presidin:; oyer the con-
demnationproceedin¡;s. Thompson Y. State
(CiY,App.19l2) 165 S:\\,2d 131,

In landowner's action ogainst company
for trespass as res \lIt of compan~' baying
dug a hole ar.d placed telephone pole on
land claimed by owner as his own and on
wbich company ollegedly had no rigbt to
place any part of its telephcone line, even
tho\l!,b trial judg' had, on the first trial be-
fore court \\"thout a jun', declared a
mistrial because he had recalled that owner
had told him all about case, there was no
abuse or discretion by trial judge in refUS-
ing to certify his disqllalirication on a sec-
ond trial before j\lry, Pan Am, Petroleum
Corp, Y. ::litchell (Ciy,,\pp.1960) 338 S.'V,2d
NO,

Chief Justice of Court of Ci\'i! Appeals
who, although he sat at submission of case,
did not for personal reasons participate in
opinion, was not disqllalified from partici-
pating in se:ond opinion, substituted for
first after the disqualification of an Asso-
ciate Justice from participating on appeal
came to attention of court, Goslin Y, Beaz-

ley (Ch',APp.1960) 339 S.'V,2d 689, rcf. n. r.
e., appeal dismissed, certiorari denied 82 S,
Ct, 1G, 36S U,S, 7, 7 L.Ed.2d 1G.

Trial j\ldge did not err In refusing to dis-
q\laJifj' himself in suit for cancellation of
deed because he had recused himsiil! as
presiding judge in another suit and had
dr:iwn wil for grantor's husbaml, which
m:itlers were only collaterally in\'ol\'ed.
Hooks '\, Drown (Ch'.App.19i;1) ::18 S.'Y,2d
10l, ref, n, r, e.

3, Bias and prejudIce

That attorney Jor plainlirr~
todi- s\lit had supported jud;;e

iii child eus-
iii hi~ recent

Title 1

campaign for re-election was n'Ot siirficient
as a matter of law to reqUire judge to re-
cuse himself on ground of bias. prej\dice
and lacl, or impartiality. ¡;anicularl," where
one of defendants' att'Orneys had been even
moren.ctive in campai~n ior re..ele~tion of
judge, Coker y, Harris (Ciy.Ap¡i,l~:;5) ~Sl
S,W,~d 100, ref, n. r, e.

Intervenor's affidavit that he belie\'ed
judge ,,'as biased and prejudiced against
him beca\lse such judge in another case had
found inter\'enor in contempt cf coUrt and
had refused mOSt or :i11 of his attorney's
objections alleged no cons:itutional or stat-
utor¡.' ground for d!Sallalification. Quarles
,'. Smith (Ci\',App.1964) 3,9 S:W,2d 91. ref,
n. r. e.

Prejudice of trial court to"ard party, if
there was any. ""ould not alone constitute
error. Id,

4. Interest-I n ger.eral

A mere interest In the question im'oh'ed
in a pending suit, there beir.:; no actual in-
terest in the subject-matter oI litigation,
does not disqualif,' a judge. ::rcFadåin '",
Preston 08S1) :;4 T. 403: Ta~'lor Y, Wil-
liams (lSG3) ~G T, 5S3: Dicks Y. AUstin Col-
lege (18S1) 1 App.C,C, ~ 106S,

Yernon's Ci\'.St.19H, Rey,Ch",St.19l1, art.
16,:; disqualiIied a åistrict judge interested
in the "cause." not one "interested in the
question to be determined," as would dis-
qualifj' the juåges oC the supreme court and
co\lrts of ci\'i1 appeals, under Yernon's Ci\",
St,19H, Rev,Civ,S:,1911, Arts, 1516 and l:;Sl.
Kew Odorless Sewer::;;e CO, Y. 'Visdom
(1902) 30 C,A, ~~ I, ,0 S,W, 3:;:;,

"-here a judicial officer has not so direct
an Interest in the case or matter as that the
result must necessarilj' ofCect him to his
personal or pecunia%'' loss or gain-then he
Is not disqUalified to sit. Cit~' of Oak Clii!
v, State (1901) 9, T, 391, ,9 S,W. 106S.

That two of justices of this coiirt were
connected with appellant's codcIendant in
local capaCity held 110t to disqualir~' them.
Gulf Coast Trangp, Co, y, Standard ::lillng
Co, (Ci\',App,l91A) 197 S.",-, S"I.

.Tud~e should not try a case in which
therc is thc IC:ist ground for his disqualifi-

cation, and if error is eyer made ol! to dis-
qualification it should be in f:ivor or dis-
qualification rather ihan ai:ainst it, Cotul-
la State Bait!; v, Herron.iCi\',.\pp.l91S) 2ù~

S,W, 797.

'Vhere no Issue was raised durin:; the
trial as to the presiding jud;;e's liabilt~., a
mere pOSSibility of liabilty. ,,'hich must be
established in another suit, does not dis-
qualify him, Davis v. "-~'lie .I Jackson
(CÌ\',"\pp.l92~) ~1l S,"-. llB.
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cross-action of a suit In the justice court,
he Should have held himself disqualified t'l
sit In case on appeal to county court. First
;-at, Bank v, Herrell (Civ,App,ln7l 190 S.
\V,7n.

Tite 1 l\lISCELLA~EOUS

Interest of a ji;di;e in a case in common
~.ithother5.ina pUblic nl3.tt~r. do(!s :iot
disqualify him, Interest to dis'1ualify :i
jud~e from sittir.i; In c. c~se must be direct.
real, nnd cert::ln, In the sttbject-inatter of
the Iiti¡;ation. nç,t merely incidental, re-
mote, contin¡;ent, ()r pcssible, under const,
art, 5, § 11. Hubbard ,., Hamilton county
(ln4) 113 T. :;47, ~61 S,\\. 9~O.

In suit :i¡;;iinst exeeuth'e committee to
e:ojoin ur¡l:nvful loyc.lty requiremer.ts upon
candid::tes :ind voters in primary, judi;e
held not disqualified because nominee and
candidate in general election, Clan C)' v.
Clou¡;h (Civ.APP,I930) :0 S,\\,~d :;69.

The interest of a jud¡;e in order to dis-
qualif~' him must in general Le a direct pe-
ctmiary or propenyintetest in the subject
matter of litii;ation and a remote or proble-
matic interest or one merely in the le¡;al
question Invoived will not suffice, \Ya¡;ner
v, State (Ch'.App.l~43) 217 S,\\,2d 4GZ, ref.

n. T. e.

Interest of judge as citizen of city and
patron of Its water sys~em and as patrOn of
"yater inip:-o\"ementùistrict 'was in coininon
v.ith that of publiC and did not disqualify

him from sittin¡; in action between water
Impro\'ement. districts, watC!r control and
improvement districts, navi~ation districts
nr.d others for determination of water
rights, nnd, possibility that judi;e mi~lit in-

!'tall individual Irri:;ation s)'stem if It
should be ø.etermined that he h:id riparinn
ri¡;hts to rh'er ,..ater was also too remote
nnd speculative to disqualif)' him. Hidalg-o

county Water Imp, Dist, Xo, 2 v.Blalock
(19;;7) 157 T. 206, :01 S,\V,2d ;;9~,

"ñere county jud¡;e was disqualified to
preside over probate proceedin¡;s in which
he desires to file for record the Iiirth certif-
icates of himself and his brothers and sis-
ters. he should certify his disqualification
to the Go,-ernor, and it would then be the
dnt~. of the Governor to nppointa suitable
person to serve as county jud~e in his place.
Op,_\tt)',Gen., 1940, ':0. 0-2673,

5, _ Party to original transaction or
case entered

In a suit upon aboiicl executed to the
£ounty judgé, for the hire Of :i couiit)' con-
vict, the county jud¡;e is not disqualified
from trying the case. Peters... Duke
(lSS~) 1 .'Ipp,C.C, § :Ol; Grady v, nogan
(l~S4) 2 _\pp,C,C, ~ 2CO.

County judge held not disqltalificd b)' in-
tcrcst to try n suit brou¡;ht by him, as
nominal plaintiff, for the use of the county.
)IcIniics Y. \\"allace (Ch'.App.iS9S) 41 ::,\V...-fI-ll.

\Vhcre II judge of the county rolirt was
::l'tle a part)' in case Ly alle¡;ations of a

\Vhere a district judge acquired land Iie-
fore suit involvin¡; its title was fied, and
disposed of it before case was tried, he had
no such immediate and direct interest as
disqualificd him from tr)'in¡; case, even if
he conveyed his interest by general "'arran-
ty deed. Cle¡;g v. Temple Lumber Co,
(Ch',App,I917) 195 S,W. 646,

Judge tiin¡; primar)' election contest can-
not call special term of COUrt for purpose of

tr)'irigsuch contest. Moore v. ilcCallum
(19::6) 116 T, 142, 287 S.W. 493.

Judge. who owned undivided Interest In
land covered by )1exican and SpaniSh land
grants but .,vho, prior to action involviri;
question of whether lands riparian to Rio
Grande :Ri\'er had an appurtenant right to
irri¡;ate with rivC!r waters, sold lanâs and
disposed of ,his interest in vendor's liens,
was not disqunlified to sit in the case.
State ", Vnlmont Plantations (Ci\',App,
1961) 346 S.\\',2d 853, affrmed LC3 T. :SI,
3558. 'Y.2d502.

6. - Opinions, rulinos or orders in case,
interest

\Yhere an action was bron¡;ht to recover
two tracts of land the fact that a jud;;e had
an interest in one of them did not disqnali-
fy him, Under Const, art. 5, § 11 anù r:e\',
St,1879, art. 1090 to try the cnuse on a sev-
erance, where the only interest claimed b~'
the defendant as to ,,'hom it ,,'as scvered
W::S in the other trnct. Gri¡;sby ".)1a)'

(1892) 8l T. ~40, 19 S.W. 3l3,
The :inswer and cross-bil in :i suit to re-

strain the enforcement of a jud¡;ment held
not to state nny cause of action against the
jud¡;e who Issued the temporary injunction,
but ob\'iousl~' sct up merel~' for the purpOSti
of disqualif)'ing him, ar.d therefore not to
interest him in the suit so as to dis,!ualify
him, Kruegel v. Bolanz (1907) 100 T, 57::,
102 S,\Y, 110,

A jud¡;e Is not disqualified from procecd-
in¡; with the trial of nn action because he
has already exprcssed nn opinion therein,
Montfort v, ¡)a,'iss (Çi\',_\pp.19~0) 218 S.\\',
801l.

The mei'e i:r:\Iti:ii; of len\'e to fie an
amemlmcnt to pleading Is merely a formal
order where nothin¡; is decided, and one
which an interested jud¡;e may enter,
Ree\'es v, State (Ch'.App.i9~1) 2;;8 S.\\', 577,

7. - T;ixpayer. Interest as

A JII!¡;e owning ta.xnble property In a elty
against which suit is ùrou¡;ht to aniiul the
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corpora lion and remove Its offlcers Is dIs-
qualified to tr,' the cause. State v. Cit,' of
Cisco (Civ.APP,1896) 33 S:W. 244. Citing
Wetzel v. State (893) 5 C,A, 17. 23 S:W,
825; Austin v, Xalle (893) 85 T, 520, 22 S,
',", 668, 960; Casey v, Kinsey (1893) 5 C,A,
3, 23 S:W. 815,

GEXERAL PROVISIONS

A ta."payer In a city 'Who is not an Inhab-
Itant of the cit,' Is not disqualified to sit in
a case altaitist the city whiCh does not dl-
recti,' Invol\'e' a tax, City of Dallas v, Pea-
cOCk (896) 89 T, 58, 33 S. ~'. 220; Clack v.
Taylor Count,' (1886) 3 App.C,C. § 201.

Justices of Court of Civil Appeals owning
motor vehicles on which they pai' taxes i:re
not disqualified by "interest" In suit by a
count,' to restrain its tn." collector from
turning over proceeds of motor yehlcle ta.""
to state highwa,' department, under Const,
art,S, § 11. and this article, as to disqualifi-

cation of Judges, Hubbard v, Hamilton
County (921) 113 T, 547, 261 S:W, 990;
Robbins y, Limesione Count;. (1921) 113 T.
542,261 S,W.991.

In a suit to cancel the bonded indebted-
ness of :i city for which :i special tax has
been levied, a judge owning taxable proper-
ty In such city has a direct pecuniaT)' Inter-

est in the result, and is not competent to si t
as a judi;e, City of Austin y, Xalle (lS93)
85 T, 534,22 S.\\, 669, 960,

On appeal to the Court of Civil Appeals in
condemnation proceedings instituted by a
count,', a judge who owns land In such
county is not Interested In the question to
be determined within the meaning of this
article, Herf v. James OS94) 8G T. 230, 24
S.W. 39G.

A judge, a taxpayer of :i cit,', held not
disqualified in an action against the city to
recover on Its bonds. Thornburi;h v, City
of Tyler (898) 16 C,A, 439, 43S,W, 1054.

A district jud~e Is not disqualified to try
a. suit for ta."es against a citizen of the
town or city In which he resides, His In-
terest was only In the "question" and not
In the "cause," Nalle v, City ot Austin
(1906) 41 C.A. 123, 93 S,W. 143.

Under Dallas Charter, art. 2, § 5, in suit
to determine whether ordinance al\thorizing
the Issuance of bonds was lei;ally adopted,
taxpayers of Dallas held disqualified to sit
as judi;es. in Yiew of Const, nrt, 5, § 11.
""hether the ordinance was submitted to the
electors under the Initiative nnd referen-
dum provisions of the charter (nrticle 8) or
not, Gnder Const, art, 5, § 11, taxpayers of
the city of Dallas held disqualified to sit In
the Court ot Civil Appeals in review ot a
judgment holdlni; that an ordinance tor the
issuance of bonds submitted to the electors
under Dallas Charter, art, 8, had not been

Tite 1

adopted, Holland v. Cranfil (CiY.App.19H)
lC7 S.,,', 308,

In taxpayers' suit to enjoin count1-' o~fi.
cials from making' cor.tract with pa\'ir.:;
company, trial jUdge hcld not dis'lualified
for interest as tropayer. Orndorff Y. :lIc.
Kee (Civ,APP,l916) 1&8 S,"', 43~.

A judge is not disqualified. because :i cit-
lten and ta."payer, to sit in a suit to er.)oin
the cìty !roinexpendÜig mane:. to C'ons:ruc:.
a Hshting plant.1Yilii:imsonv. CO-YO (C~\'.
Ar'p,l~19) ~ll S,\\. ;,5,

Judges, ,,-ho are tc.xpn.yers ora cit~-. :i!-
though interested in a suit broag-:'t in b-=-
half of the t:upayers of such cit;'-as :i C:".-s
to enjOin a purposed expenditure of tiie
pUblic fiinds and donation of I:r.d. toie;' :i~e
not so immediately and direci!;' "ir.:ere.-.
ed" as to be disqualified to IT)' a!id hear tl:a
Euit, l.:nder Co:ist. c.rt. 5. ~ 11. o.n-j t:iIs:ir:i-

cle, A judge, who is a reside!1t of a cl:\.
and a taxpayer, althoii!;h interester! ic: ;"
suit brought b:r certain persons înbe;la:r C'i
the ta.xpayers of the cit,' as a class. is no: a
..part)...' to the suit, so as to be dis.:i::iii:i¿d
to hear It, City of Dallas YO, Arr:0ur ~ Co.

(CÍ\'.APP.19~0) 21G S:1,, .~~~,

In ta.xpa,'ers' suit attacking :i count;.
road construction contract, held that the
judge tT)'ing the case, a property taxn:war
of the contracting county. "'as not dí.s'.lu~ii-
fied, the i:alldit,' of the bonds for ihe road
construction and of the tax le\"ies made l J
secure their payment not beirog in\'o!Ye~L
Owen \". Flemlng.Stitzer Road Luildi:i!; Cú,
(CI".App,l~~3) 250 S, W, 1035,

District judge was not disqualifi.ed to tr;'
an action against a cit,' for personal in)ii-
ries and render jiidgment for the plainlif~
merely because he 'was:i iaxp:iyer on pr0p-
erty "'ithin the city, Cit). of Hend¿rsùn ,.,
Fields (Civ.App.192lJ ::;;S S."'. 5::3.

In a count;"s action to establish funo:s de.

posited In a bank, close'¡ for IiquiJatioii lw
the banking commissioner, as :i g.eneral d¿.
posit payable from the depositors' S'uar:\Ii;'
fund, the trial jUdge wll not disqualified
bec:iuse he resided and paid taxes in siich
count,..... Chapll1:in '". EasUarid ('ùltIlI~"
(Civ.App.1924) 2GO S."', 5S9, re\'ersed on
other grounds 2;G S,\", G;;4.

Justices of Court of Ci\'jJ Appeals at ~:in
Antonio held not disqualified under I,'ùnst,
art,S, ~ 11, and this article, on grour..l pf
personal intcrestas taxp3)"ersin .sueti CUY4
fromrenùerini:decision in bond e!e('ti0n
contest, Garess v. Tobin (CÍ\'..\pp,19~1) ~Gl
S.W. 1~0.

Members or Court of Ch'lI Appeals at San
Antonio held not disqualified, b,' intereH as
taxpa,'ers In that cit)', to sit In bond e:ec'
tion contest, which does not Im'olve \"aIiJlt;.
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company, Chief Justice of Court of Civil
Appeal, holder of policieii In the assignor
company, and whose son-in-law, was Itii
vice.president and aeting manager, and had
diseussedthe transaction In his presence,
was disqualified to sit in the case. CaliCor-

nia St:ite LiCe Ins. Co, v, Kring (CiY,App,
l~m ::OS S,W. 37:

Tite 1 :rHSCELL.-\XEOLS

or tonùs i~sued or t:ix levied to pay them.
'Yer,dover Y, Tobin (Ch',APP,l~21) 261 S,'V.

4:4,

.\ j,,,l¡;e's in~erest :is taxpa:rer disqu:iIiCies
him to sit In taxp:i.;er's suit, though the
suit is nominally for plaintifC's Interest and
;Jot Cor all similarly situated. Judi;e own-
ing property in city held disqualified to sit
in t~l..''')ayer's :iction to declare null and yoid
:itter:pted tax lev)', :ilarsh v, Ferguson

(Ciy.:..;-p.1nt¡ ::C2 S,W, S05,

Ir. :e~est oC judges of Court oC CiYil Ap-
:p~a~s 3.5 ~:i:::posersoCcity. insuitb)." ta:c-

;iay€:r ~tt:icIÜng yalidity of bond issues Cor
eit:: im;iroyements, held not to disqualify
the:n, Lramlett v, City of Dallas (Civ,
J\pr.~~:~¡ 11 S,V;,:d 20~.

T!:=-t judge owned t:ixable property in
c:,u:::y C:id not disqualify him to tr)' suit to
c:inc€:l contraet whereby county hired reia-
t~~ t') r,re;i:ire data on delinquent t:ixes Cor
~o r.o~ "ent. oC taxes collected. Ellott v.
Sect: 1l~20¡ ll~ T. ~4, ::5 S.W.2d 150,

,yi;e~e judge's pecuniary interests are not
spec,,,,::,, "Hected, :i judge iii r.ot, b)' reason
of ~'e:".g :i t:x;ia,'er, di3qualiCied from sit-
ti:og in :i case although he m:iy h:ive :i
mcre::'" incidentaL. remote. contingent or
poss.i,le pecuniar:r interest In the subject
m:i:ter of the suit. ,YagIler v, State (Ci,'.
Ap;,.:: i~) 217 S:W,:d 4G3, ref. n. r, e,

"::lere r¡uo warranto proceedings were
br')ui;:.t to question the yalidit)' of forma-
tion (,f junior college district and trial judge
owned property ,vi thin purported bound:i-
rles oC àistrict which would be subject to
tax in event district was held to be valid,
trial judge had no direet personal Interest
in quo warranto proceedings which would
dis'Iuaìiy him. Id,

8, - Policyholder. interest as

A judge holdlni; a polley In a mutual lie
insu~arice comp:iny held dlsquallfied to pre-
side at the trial of an action to recover on a
pollc)' of insur:ince Issued by that company.
Xew Tork LiCe Ins, Co, v. Sides (1~07) 46
C,,\, ::IC. 101 S,W, LLC3,

.\. judi;e holdini; a benefit certificate In a
nllltual benefit soeiety held disqualified to
preSide in an iiction ai;alnst the society,
So\'creii;n Camp, '''oollmen of the 'Vorld. v.
Hale (190~) ~G C,A. 417, 120 S,W, 539,

.liid::e helil not shown dlsqu:iIiCied to try
action on life poliey because holding policy
In the company, It not belni; shown p:iy-
lICiit of policy sued on would h:iye any dl-
rcct cCfect on any Cund In which he might
i'articipate, Kansas City Life Ins, Co, v.
Jlnkens (Clv,App,l918) 202 S,'V. 712.

9, __ Pecuniary Interest of judge

A sale of l:ind confirmed by the' judge
who purchased it is yoid, F'ieburg ", Isbell
(Ciy,App,189n 25 S,'\, 9S8, citing Temple-
ton ", Giddingii (1890) 12 S,'V. 851: Burks
v, Bennett (lS84) 62 T, ::79.

A judge who wIth others had signed a.
subscription contract for the payment of
money on certain conditions, the subscrib-
ers being seyerally bound, Is competent to
tr)' a suit ai;ainst another subscriber on the
$ame instrument, Dicks v. Austin College
(1SS11 1 App.C.C,§ lOGS,

A judge who holds an approved claim
against an estate is disqualified from any
action therein. His orders affectini; the
administration of the estate are coram non
judice and voiil, Burks ,'. Bennett (lSSl) 62
T..~77..

A judge in possession of the land in con-
troversy c:innot try a case between other
parties claiming title thereto, Case)' v,

Kinsey (lSn) 5 C,A, 3, ::3 S."",818.

Under Act Dee, 29, 1$49 (Hart big. art.
33G), where the chief justice of the county

court was a creditor of the estate, he was
disqualified to act In II proceeding to sell
land thereof, Moody v, Loosc:n (Ch',App,
1898) 41 S,,\, 621,

Speeial judge presiding oyer adminlstr:i-
tlon of decedent's estate held disqu:illfied
by reason of claim against the estate, So :i
to avoid a sale of re:ilty, City of r: P:isOY.

Ft, Dearborn Niit. nanlt (CÎ\'.App,1903) 71S.W.799. .
Pecuniary Interest of judge's t:ther-In-

law In proceedlni; to have person adjudl:ed
of unsound mind, bec:iuse fiither-In-l:iw
was named iis executor of such l'erson's
wil, held too contingent nnd uncertain to
disqualify the judge. "'olnitzek v. Lewis

(Civ.App.191G) 183 S,'''. 819.
Execution purchaser of land subsequently

sold under prior deed of trust. ,...ho thereaf-
ter was electeil distrIct judge. held not dis-
qualified In an nctionim'olving s\ich land.
Lee v. British & American Mortgage Co.
(Civ,App.1918) 200 S,W. 430.

In aetlon by ii county ni;alnst the sureties
of a bank to recover on bonds given b)' the

In Insurance company's suit on premium bank as a depository of COUIlty funds. the
note assignpd to it by iinother Insurance Cact that the tri:i1 Judge owned land situiit-
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cd within two miles oC .aproposed highway.
to the construction of which the commis-
sioner's cOUrt appropriated whate"er sum
belonging to the county should be re-
co\'ered. did not disqualify him, Elakeney
\', Johnson County (Civ.APP,1923) 2;;3 S,'\V.
333.

GEXERAL PROVISioxS

Trial judge pecuniarily interested Is dis-
qualified, hOWever small his Interest may
be, :\Iarsh \" Ferguson (Ch',App.l92l) 262
S.W, S05,

Fact that trial judge is creditor of party
to suit does not disqualify him. uniess he
has direct interest in cause of action Or
subject-matter, Dial v, :\Iartin (Ch',,,pp,
1931) 37 S,\\',:!d 1C6. re\'ersed on other
C'rounds 57 S.W.2d 75. S9 A.L,R. 571.

10. Relationship-In general

The judge's relationship to the garnishee
doc" not disqualify him in the main action.
Patterson \'. Seeton (1S98) 19 C,... 430, 47
S.'V. 732.

\\'hen the great'grandfather is the com-
mon ancestor of thc coun t~. j udi;e and of a
party to a suit being tried before him, the
former is disqualified to try the case since
the common law method of computing de-
grees oC relationShip is the rule in Texas,
l3aker \'. ::IcF-immon (Civ,App,1599) 4S S, ".,
742. .

That county judge's C'ranòfather ar,d
plaintiff's granÒinother wcre lirothcr and
sister show$ that the judge and plaintiif
were related by consanguinity within the
third degree, disqualif~'ing the former to tr~-
the case, Earnesv, Riley (Ch',APP,191:!)
14;; S,W. 292,

Persons unnamed In a suit by plaintiffs
SUing for themselves and in behalf of others
Interested. are not "parties" wIthin Canst,
art. 5. § 11. disquali!)'ing judge related to
parties, international & G. X, Ry_ Co. v,
Anderson County (Civ,APP.1915) 174 S,\\',
305.

'\Vhere a district jUdge Is related within
the third degrce to parties to a suit for an
injunction and receiver, he is thereliy dis-
qualified from hearing the injunction suit,
'\Voodward v. Smith (Civ,App,H23) 2;;3 s,
W. S47,

In a quo warranto proceeùil1i: under art,
5977. to remove a sheriff for misconduct.

Private relators ha\'o no prh'ate interest in
the proceedin~, and are not rarties to the
cause. so that their relationshiii to the
jUdge would disqualify him. especiaii~'
where. upon objection. the p:caùin¡:s are
amended so as to eliiiiiiiate parties related
to the judge, and costs were paid up to that
date, Reeves v, State (Ch',.\PP.l~24) 2;;5
S,W. 577

TWe 1
The trial judge erroneous:y oyerruled

suggestion of disquaiification ÎJ:, reason of
relationship to chairman of board of tru,-
tees within the prohibited de;;"ee specified.
Campbeii ", )Ioo"e (Ci",.-PP.1~:J; 1~ S.'I':á
S06,

A judge was not dis'lualified to tn' s'.it
for recover)' of interests in oil and g:is
leasehold estates becatise his son was asso-
ciated with one of defend:ints in busine"s
'\eniures l~Ot in\"oh"inb such lC3.scholès.

where Son was not interested in le:isehoiJs
iind yerdict "'auld n:it affect l:is interes:s,
though jUd¡nnent a;;ainst such defenèant
would result detrin~ent:ilIy to such '.elO-
tures, i-onis \-. Cox (Ci",ApP.in9) 121 S,
'\Y.2d 1023,

The rule disqualif~'ing a jud;;e from sit-
ting in trial of case because of reiations;',.,
toone of the parties, pre,'ents a Judge from
tlecidlni; an,,, que~tfon aIIectinz :: person re..
lated to him within prohibited decree di-
rectl~" interested in sub.;ect mutter -and re-
st1lt of suit, regardle.s of appearance or
nonappearance of the person's name in the
recoru. Fry Y. Tucker (i~47) 14.ò T.. lS,:Ü2:
S.W,2d 215,

Where appeal from rrobat~ court ordel'
refusfnb to set asiiJearp0iHti~1e~òt of ndn1in-

istrator de bonis non,certiiJr:tri:o set aside
such order and appeal from or,ler apPoint-
in~ temporary:idlli:nistrator \\"ere tried to..
gether, disqualification of trial judge to
hear the appeal and certiorari directed at
order refusinõ to set:i~ide np;ioIntn1ent of
administrator de bonis non b)- relatior.ship
to a part). thereto also \ÌisqunliIied judge to
tr~- appeal from the order appointing tem-
porar)o'" adniinistro.tor. ¡...

Fact that Judge is related to some un-
nc,ined or inchoate flarty to ('~.:5S suit ,,-ho
may be affected' b~' jUC:gment is insufiicient
to disqualiy juc:i;e from heariiii: case, Hi-
dalgo Count~. '\\.ater Control iinJ Imp, Dist.
No, 1 \,.Loysen (Ci'.-,App.19L~):;;~ S.'\",:d
420. orror refused,

Judge was not disqualified fr,'m appoint-
inS' :tHorne). for ""a ter('ontro~ andinipro,.e-
inent district in pentlin;, class suit, On
ground that his relatives within third do:-
gree ,,'ere parties to st:ch suit. "here such
relnth-es t\°erc not nault'dns p:lrties and
inerCi).~ o,,-ncd propcrt).. wi~hin !")undari..~.s Df
and uscd water furnished b~' District. ILL,

¿\n a.ttcrnc~" enipltl,"etl to hn"~tll~ work-
men's c"mpens:ition claiiJ1ant's case h)' at-
tornc)"ret:iiu('d b~" i"J:iÏJn:in: "":\3 n. .'party"

to the suit within Const. nrt. ;;, ~ 11 proyill-
ing- that no jUlÌge sh:i1I sit It) any c:ise
where either of the parties mtl~- be connect-
ed with hiin h~- consa"i:Ui:tit)' Within third
degree, and tl:erefore judge who "as a firsL
Cousin l'f nttoi'ne~' hircùl.)' attorney re-
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cused himself :is disqu:i1iied. :ind declined
to m:ike any order in case. First ~at,
Bank v. Herrell (Civ.App,~n7) 1~0 S:\Y.
797.

Title 1 !\lISCELLANEOl'S

tained by client was disqualitied to hear the
cause. Indeinnit~' Ins, Co, of ~orth Ameri-
c:i ,'. ~cGee (1962) 163 T, U2, 356 S.W,2d
666,

Attorne~' appointed to represent defend-
:ints ciled by pUblication in action in tres-
pass to try title was not a "party" and tix-
ini; or attorne:¡.'s ree by judge who was at-
torne)"s rather did not render judgment
void, ~iles v, Dcan (Ci\',App,1963) 363 S,
'Y.~d31";w

_-\ttorney is not a "p:irty" to suit so as to

disqualir)'judge who is related to him, even
though such attorne)' is to receive contin-
bent ree based on amount or recover)', Id,

ii. - Corporate officer or stockholder,
relationship to

.\ judge is not disqualified because he is

rel:ited to the president or and stockholder
in a cC'mpan)' which is a party to the suit.
Wise County Coal CO, Y, Carter Eros, (IS87)
: App.C.C, ~ :0G.

_\ judi:e -.ha is the brother-in-law or a
stC'ckhC'lder and president or a corporation

is not disqualified to try an action to which
such c0rporation is a part)'. Lewis v' Hils-
horo P.olier'::lIll Co, (Ci\-,,App,18n) 23 S:W.
:~S.

_\ppointmen t or :i receh'er ror corporation
by a judge related to some or the stockhold.
e:'s who ,,'ere not parties, held valid. Ex
p"rte Tinsley (1S97) 37 Cr,P.. C.7, 40 S,\Y.

~0G. CG Am.SLP.Cp. 81S,

Judge who was son-In-law or certificate
bolder in association, "'hose name did not
appear in pleadini;s. held disqualified from
siltini; in suit to enjoin shareholders' meet-
ing-, Stephenson v, Kirkham (Ch',App.1927)
:~; S.'Y.~G~e

Judge related as brother'Ìl,-I:iw to certifi-
cate members of marketini; association not
party to suit against associatian held not
disqu::lified from tr)'lng suit. Texas F:irm
Dureau Cotton Ass'n v. \YiIiam5 (1~2S) 117
T, 21S, 300 S,W, H.

Judgment :ind appointment or recei\'er ror
juint-stocJt association, in which jud¡:c's r:i-
ther-ln-law owned shares, "'ere properly
set aside, Grubstake Inv, Ass'n v, I';lrk-
ham (Civ,App,1nS) 10 S.W.2d ISi.

12. - Surety, relationship to

A suret)' on n cl:iim~nts bond is such :i
part l' to the suit for tbe trial or the right of
i,r"p"erty that his relationship to the judge
Will (lisqunlíry him rrom tT)'lni; the suit.
Hoùde v. Susan (1883) 58 T, 3S9.

_\ jmlge who presided nt trial or cause,
who was relatl'd ..ithin third degree to :i
""rety on appellant's bond, should ha\'c ex-

A suret). on an appeal bond is a "party"
to an action, but in an action for damases
for wrongrul sequestration, judgment in
original proceeding ..ill not be held void on
ground of disqualification of count:;- judge
because or relationship with surety on ap-
peal bond, Fred :-Iercer Dry Goods Co, v.
Fikes (Civ.,App.1n~) 211 S.\\, S~O,

13, - Attorney On co;,tir:gent fee, rela-
tionship to

An :ittorney, haVing a contingent ree. is
nota party to the ~uit ,,-hose relatl0nship
disqualifies the judge, Y\ïns~on v, :-Iaster-
son (lS~4) 87 T, 200, 27 S,W, 7CS,

,A judg-ment rendered by a state judge
does not deprive the dereated part)' or his
propert)' without due proce2S or la'l', in vio-
lation or rou"teen~h :imendment to the red-
er:il constitution. merely hecause the judge
was the rather. in-law of the attornI')' of the
successful part)'. who ';.-as e:Hitled to re-
ceive a part or the judgment ror his rees.
:lIis~ouri, i., & T, TI)'. Co. or Texas ", :-Iil-
cham (190~) 57 C..\., 1~4, 1~1 S,W, S71,

Trinl judge. ..ha was brother to plain-
tiff's counsel in suit on ii~suranCei)oIIc:i'..
held not disqualified lJ)' reason of such rela-
tionship, :lIissourl State Lire Ins. Co, v,
Rhyne (CI\',App.192;¡) :7G S.\"-. 7;;7. reversed
on other groundS in part and :irÜrmed in
part, 2n S.\Y. S4;.

An nttorney ,,'ho is to reeeil'e :i contin-
gent fee based onainount ofrecoyery is not
so direct i)' interested in subject mntter of
litigation as to make him a "party" thcreto
within meanini; of this articl~, Postal :lIut,
Indemnit). Co, v. Ells (1~ 13) 110 T, ;;70, IG~

S,\\,2d 4S2.

"'here plaintiU ;lId his attorni;~' Í1l\oki;d

jurisdiction or court for decision on amount
or ree to be paid b)- plaintiff to :-ttorney in
conipensn.tion casco juùki;.\ dcterniin:ilioii
or :imount or such fee was required and at-
torney was 0. "part)... to Iiti;:ation ..ithin
meaning of this article. and decision or
judi;e who was f:ither or :itlorne)' .."s void,
Id,

An nltorney with contintent r.'e contract
is not so directly interested In suhjcct mat-
ter or lawsuit as to mal,e him 3. "part)...
within meaning or this article dis'lUalíf)'ing
0. judge who Is rel:ited to n pnrt)' in cnse
tried berore him, except where judgc must
npprove the attorne)"s fec, Dol\ Chemic;Ü
Co, ", Eenton (196:) 1G3 '1'. 477, 3;;7 S,W.2.!
565.
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14. - Marriage, relationship through

A judge who is cousin to the wife of &
p:irty to suit is disQu:ilified, Collateral con-
sanguinit)' is the relation subsisting among
persons who descend from the same com-
mon ancestor, but not from each other,
Line:i1 consanguinity is th:it relationship
,,'hich exists among persons where one is
descended from the other, In computing
the degree of lineal consanguinity existing
between two persons. every generation in
the direct course of rel:itionship between
the t,,o p:irties m:ikes a dei:ree, Thus,
brothers are related in the first degree,
The mode of computing degrees of collater-
al consanguinity is to begin with the com-
mon ancestor :ind reckon downwards, and
the degree the t".o persons, or the more re-
mote of them. is distant from the ancestor,
is the àegree of kindred between them,
Thus, an uncle and nephew are related in
the second degree. First cousins are relat-
ed by :iHinity in the second degree. T. T.
R. R. CO, Y, O\"erton l1878) 1 App,C,C, ~

GE~ERAL PROVISIOl"S

.J,j...

In :i suit ag:iinst the husband of a sister
to the ,,ife of :i district jud¡;e, if the de-

fendant represents a right claimed by him-
self and wife in communit)', and if the
judgment to be rendered ag:iinst the hus-
band ,,ould :if(ect the commtinity estate of
himself and wifee\"en to the extent of
costs: then the wife must be considered,
within the me:ining of article 5, section 11,
of the Constitution. a p:irty to the suit, and
the district judge is disqualified from trying
the cause, Schultze Y. McLeary (188.9) 73
"1, 92, 11 S.W, 92~.

The wHe of a person Injured held :i party
to the suit, within the st:itute disqualifying

.a judge bec:iuse of rel:itionship to either of
the p:irties within the third degree, '\Vhere
the gre:it-grandmother of plaintifts wlfe,
who was Interested In an action and of the
judge ,,'ho tried the same were the same
person the judge was disqu:ilified by rela-
tionship within the third degree. Gulf, C.
.& S, F, Ry. Co, v, Looney (1906) 42 C,A.
23~, 9;; S,W, 691,

A judge who Is the father-In-law of a
daughter of an Intestate Is disqualified
from hearini; an action ùy the widow suing
In her capacÍl)' as sur\"i,'or and representa-
tive of the community estate on a note exe-
cuteil to the Intestate i" his lifetime, under
Const, art, 5, ~ 11, prohiùiting:i judi:e frOm
sittini; in an)' case where either of the par-
ties ni:iy be connected with him by affinity
or consanguinity, etc., thoui:h the daughter
Js nOt named as :i p:irt)', Duncan v. Herder
(1909) 57 C.A. ¡;~2, 122 S.W, 904.

A district judge who was a second cousin
of plaintiff's wife was disqualified to try
the case, so that orders made therein were

Title 1

coram non judice. Ex parte 'Vest (1311) CJ
Cr,R. 485, 132 S.W. 339.

A judge Is related to his wife's first cous-
In by affinit)', althouJth not to the husband
of such cousin. and, where a judgment
against the husband would adversely aifect
the community interest of his wife's cousin,
he Is disqualified, Seabrook Y, First Xat.
:Bank or Port L:vaca (Civd\pp.1915) 1;1 8,
,y, 2li.

Judge held not disqualified because pro-
ceeding was instig:ited by his f:ither-in-
law, unless the father-in-law bad a dire~t
pecuniary interest in the result of the triaL.
'\Volnitzek v, Lewis (Civ,App,l916) 153 S.\\.
819.

The county court judge whose daughter
was the ,,'He or a litii;ants SOn was not re-
lated by "affinity" to the litigant to dis-
qualify him from sitting in the cause. 'Yi!-
llams v, Foster (Civ,App,I921) 2:3 8,W, L~O.

Judge held disqualified from acting in
any litig:itio:- involvini; his brothers-in-law,
:mlo.n v, ,\Vi..¡a.ms (1930) 119 T. 60. 24 S.W.,
2d 331,

Proof that contestant's wife Was a sister
of the wife of an uncle of trial judge's wife
did not establish that tri:i1 judge was relat-
ed by "affinity" to contestont, so as to dis-
qualify trial judi¡e from sitting in election
contest. Harwell v, ~Iorris (Ci\'.App,19lO)
143 8,'\,2d 809,

Where coUnty judge, before whom pro-
ceeding was had to show that one previous-
ly declared to be of unsound mind, had re-
covered his san it)', was the husb:ind oftle
aunt of the 'vife of the one previously ad-
judged insane, the count)' judge wns related
to the one priiviously adjudged Insane
"within third degree by a!!nlt)'.. under this
article and Vernon's Ann,C,C.P. :it. :0.0:'
and hence his judgment showing recovery
of sanity was void. Irons v. St:ite (1~ 11)
142 Cr.R. 227, 152 S,W,2d 359.

Trial judge w:i disqualified b~' relo.tion-
ship from disposing of proceedin¡; to which
husb:inù of his wife's first coiisin 'w:is :i
part)', on ground th:it any order taxin;;
costs against cousin's husband would af-
fect community rights ot COUSin, and nt-i,
ther fact that trial judi:e at time he tri,:d
case, did not know that he was disriu:ilifi,:d.
nor fact th:it possibility of collectin¡; cOSts

tiixed against such cousin's husband an,1
his wife was doubtful, would aùrcoi:ate th"
rule, Fry v. Tucker (l9~7) 146 T, 1S, 202 S,
W,2d 218.

'\Vhere claimant In workmen'S compensa-
tion case was represented by law firm :i
partner of which had relationship to the
trial judgll by fact that such jud¡;e was a
first cousin to the wife of said partner,
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compensation judgment nwardlng attor-
neys' fee ,,'as null and \'oid, Texas Emp.
Its, Ass'n v. Scroggins (Clv,App.1959) Z26
s, W,:d606,
That judge presiding Over case brought

by Texas 'Vater Commission to determine
rights of thousnnds oC landowners to use
waters oC Rio Grnnde, became ll result oC
marringe, related by affiriity In second de-
gree to two owners of land I)'ing In water
districts nnmed as parties In suit did not
disQunliry Judge, nnd disQualificntion oC
jUdge "'ould not follow iC it were Inter de-
termined that persons to whom he became
reinted and others similarl)' situated were
necessary parties to suit, :Fldnlgo and
Cameron Ccunties '\'ater Control and Im-
provement Llist, Xo, 9 \'. Stariey (1964) 313
S:W,:d .31.

That brother oC mother oC woman married
by judge preSiding in case brought by Tex.
as 'Vater Commission to determine right"
of thOUsands of landowners to use water oC
Rio Grande ,,'as named as party in his ca-
p.icity .is director of w.iter district involved
did not disqualify judge, under circuin-
stnnces, Id.

15, Acting as counsel

That the presiding judge has heretofore
ns counsel, given an opinion in regard to
the \'alidity of the title to the I.ind In con"

troversy is not a ground oC disqualification,
H. & '1, Centr.il Ry. Co, v, Ryan (IS.6) H
'1, 426; Lee v. Heuman (1895) 10 C.,... 666,
22 S.'V. 93, Xor is it a ground oC disQu.ilifi-
cation th.it he ha.s a.cted as .in attorney Cor
II part owner oC the land In litigation. but
who wll not Interested In the pending suit,
Glasscock v, Hughes (l881) 55 T. 461. But
It he h.is .it any time been consulted by and
gh'en ndvice to one of the lIt1g.ints as to
the matters In dispute. Illthough without
fee, he Is disqualified, Slaven v, 'Wheeler

(l8S2) 58 '1, 23; Newcome v, Lii;ht (1882) 58
'1, HI, H Am.Hep, 604.

A judge Is not disqualified by reason of
his nnme having been In.idvertently Signed
to II pleading, Railwny Co, v. :M.ickney
USn) 83 T. 410, 18 S,W. 949.

A county judge Is not dlsQu.illfied to try ii
suit to rescind a sale Induced by Calse rep-
resentiitions because he Is the nttorney Cor
il party prosecuting il i;uit In the district
court to recover goods sold to the s.ime
buyer on the ground th.it he h.iù m.ide fiiise
stiiteinents ils to his Ciniincial condition.

:lIerers v, EIoon (1S99) :0 C..... 5;; I, 50 S,'V.
217.

A county judge' who prepared a motion
Cor new trial In beh.il! of 11 sherirfln iin ilc-
lion ng.iinst him In justice court. was
thereby disqu.ilifcd to try the cnse on IlP-
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peal to county court. e\'en thoui:h he knew
nothing about the facts and did not consid-
er hlmselC the sheriff's attorne)', Gaines v,
Hindman (Civ,APP,1903) .4 S.W, 583,

When county judge is attorney for a par.
ty in the district court he cannot take his
clients affdavit to ,his Inability to give se-
curity for costs in lieu of writ of error
bond. Kalklosh v, Bunting (1905) 40 C,A,
233, 88 S,W. 389.

Justice c¡f the supreme court held r.ot dis-
qualified to Ilit in certain case by reason of
having been counsel in a cert:iin previous
case. City oC Austin v, Ciihil (1905) 99 '1,
172, 89 S.W, 552,

The acting count)' attorne~' of :i count)' Is
nc¡t disqualified from acting as special
judge In the trial c¡f a case, pursuant to an
appointment by the governor, )IcCammant
V. Webb (Clv,App,l9l2) 147 S.\\, c:'~,

Judge held not disqualified to appoint a
receiver oC a railroad compan)' because :it
some time prior thereto he had been con-
i;ulted bY persons ,,'ho had subscribed mon-
ey to aid in Its construction, concernin!;
their liability on their subscription~. Lutts
v, Davis (Civ.ApP,I9l:) 149 S.\\, 741.

Under COnst, art,S, § 11, and this article,
that a trial judge has been oC counsel be-
tween the parties in a different case does
not disqualify hiin, Stockweil v, Glaspey

(Civ,App,l9l3) IGO S.'\". E51.

I! a judge has been of counsel in case In
behalf oC c¡ne p:ity he is disqualiiied to try

case. and his order dismissing it was void,
Kruei:el v. 'Villiams (Ch'.App.i9l7) 1~! S,

W.683.
District judge held nc¡t disqualified be-

cause he wll einplored while an attorne)'
by counsel Cor pl:ilntiff. ,,'here he "'as not a.
member oC Clrm Ilnd had no Interest in the
case, :Merchants' X:it, Danl. oC Ero"'ns\"ille
v. Cross (Civ,App.1926) ~S3 S.\\, 55:;.

Judge, even if oC counsel in case co:icern-
Ing disputed boundar)', was not thereby
disqualified In i;ubsequent case in\"olvini;
different parties :ind different land. Ruth
v. Carter.Kelly Lumber Co, (CÍ\-....pp.i~:6)
286 S,W, DOS.

Judge '\'as not dlsqualificd, as to former
client, where .alleged misrepresentations c¡C

third party In respect oC land were not dis-

covered until after close' of transaction han"
died by jUdge, King \", S.ieber tCÍ\'.App.
ID32) 50 S,W.~d 473,

Trial judge,whc¡ had been Jaw partner oC
nttorney Cor litigant, Iild not d.isqu:ilifled,
so as to warrant i;etting aside judgment.
where evidence i;howcd p:irtnership had
been dissolved as to new business beror.
litigation In question w:is Intrusted to coun-
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sel. '\"alker county Lumber Co,
(Ch',App.n:~) G:; S."'.~G 1061.

v, Sweet

GENERAL PROVISIOXS Title 1

In order for a trial ji.dgii to come within
inhibitions against Sitting as judge in a
case inn.hich he had been counsel. it is
necessan' that juùi:ehad acted as cc:unsel
for somii of parties in suit before him in
some proceeding in which issues were same
as in case before him. :'Iatlock v, Sanders

(Ch'.App.l~55) 273 S,'\\',2d 950.

Fact that trial judge had been counsel for
certain persons in a yoluntary partition of
lands, a ponion of which were inyolved ina
suit between different parties in form or
trespass to try title, did not disqua!if~' the

judge from tr)'ing the c:lse to tn' title. Id.
It is not necessary that thii formal re:a-

tion of attorne)' and cHent exist in order for
a jUdge to become àisqualí(ied; one who
performs acts appropriate to counsel may
become dis'lualified, Pinch hack y. Pii:ch-
back ICÏ\'.App.l~"l) 341 S,W.2Ù 519. ref, n,
r, e,

.Judge. ,,:ho. prior to appointment to
bench. si;;ned and filed pleadings on behair
or parties to suit, was attorney in case
~rior to his becoming judge and~.-as dis-
qualified from apPOinting attorney for one
party in such suit. Hidalgo County '\V:iter
Control .and Imp, Dis!. :-0, 1 v. Boysen
(Civ..\pp.I%2) 35t S.W.2J l20. errór
Tefused.

16. Acts of disqualified judge
The acts of jud;-es subject to any consti-

tutional disfJuaHfication are void. Cham-
bers v. Hodi:es (1S59) ~3 T, iOt; :-ewcome
v. Light (1552) 5S T. HI, H Am.P.ep, GOt;
Templeton \', Giddings (1590) 12 S.'\\", 851;
Anùrews y, Beck (IS~9) ~3 T, 455; Burks v.
Bennett (1SSH G2 T, 277; Gains v. Earr
(1SS4) 60 T, G7G; Jouett v. Gunn (IS96) 13
.ç,A. 81. 35 S.W, 19t; ~ona ::\Iils Co, v,
'\"ngate 090S) 51 C.A, 609. 113 S,W. IS2;
Lee v, British-American :\Iort¡;age Co.
(1909) 51 C.A. 2.2, 115 S. W, 32J.

That the regular district judge appeared
to some extent as one of the counsel for the
suecessful party held 110 ¡;ro~ind for the re-
versal of a correct judgment, l\IcAlIen v.
Raphael (Ci\',APP.I,06) '6 S.W. 7GO,

Thou¡:h the judge who grantcd the order
:for issuance of n \yrit of certiorari and ap-
proyeù the bond was dis'liialifieù uy inter-
-est, and therefore the order and bond were
'Void, )'et another and qualified jiiil¡:e lla\'-
ing presided when motion to ilismiss the
J¡"oceeding was made, and he having made
an order allowil1P: the filing or a new bonù,
which he approved, nnd made an order
ndopting and continuin¡: In force the writ
theretofore issued. this Was in effect nn ap-
¡iro\'al of the application for the writ and

an authorization or the ,,'rit. and relieved
the proceeding of oLjectiol1 on account o~
the disqualification of the first judge,
Comstock v. Lorr:L" (Ch'.APP.I91I) 13~ s.w.
l&~.

A disqualii1ed judge c::nnot enti;r :iCecre2
or order agreed to liy theparti(.s, and an):
judgment rer.dered by him must be re-
versed. Seab.ook v, First Xat, I3ank cf
Port Lavaca (Ch'.App.I915) 171 S,'V, ~4.,

An order extendin¡; the time for fiir.¡; tr,e
stntement o~ facts and bils or exceptiol1,
made by a judge who is disqualiied to si~
en account of having represented one of the
i:arties in the action. is ,'oid, Dolsons v.
Sheridan Stove :,1(g, Co. (Ch'.App.I~15) 17S
S."";, G$3.

That juùge in ~arnishnient proceedings is
re:ated to i;ar"ishee, or is in some ,cay con-
nected vdth.or interested in. sub;ect-mat..
ter of p.oceedin¡;s, does not render yoiel
judgment in original suit a¡;ainst defendant.
Gerlach :'lercantile Co, ,., Hu¡;hes-Loz-
arth-Anelerson Co, (Civ._-\pp,I916) is:) S.'\Y.
.S4,

'\"he!'e~ud;re t\-ho disniissed cause ,vas
disqualified u~' haYing ;icted as counsel,

motion filed at subsequent term to set asiùe
judgment should have been granted, Krue-
gel \". Willams \CiV,App.in.) 19t S,'Y, 6S3.

'Yhere a count~' jud£,e of the count~.
where appellar. t resides is disqualified to
try the case !;ecause of some of thec0nùi-
tions specified in Coi:stitution and this arti-

cle. he Is for the same reason prohibited
from performi:i¡; any juùicial act "'hich a
trial jU,lge or court must perform before ju-
risdiction or the appellate court attaches.
and an affidavit of inability to ¡;iye appeal
bond, pursuant to art. 2266 (See, no"', Yer-
non's _\nn.Rules Ch'.Proc., rule 3~3). made
before him, is of no more value than if
made before a no:a.)' public or clerk of a
court, 'I'he determination of the sufficiency

of the strict proof of inabilt). to give secu-
rity for appeal costs, is a judîcial act \\'hich

a disqualified count)' jiidi:e cannot perform,
'Yells v, Arledge (Civ,App,19~1) 259 S."'.
991.

Entn' of jud¡;meiit b)' speCial jud¡:e legal-
ly dis;iualified to sit iu case held void, .\1-
sup v, Hawkeye Securities Fii.e Ins, Co,
(Ci\',App,I':6) :S3 S. ,\, 61S.

.Jud¡:meiit rendei.ed b)'. jud¡:e related to
defendant "-':15 yoiù and l~ft case rciuainin;;
t1ndispo~ed or. "'eil v. Lewis (Ci,'..\t'p,
1925) : S. W,2d ~G6,

negular j~IJ!;e dis'lU:ilificd in another c~se
helù authorizeù to ti'y c:ie at sam" tiiie
that special judge was tr)'ins other ea,,,,
DoJrill v, .Jel,IÜns tCÌ\',.\pp,l~3l) 40 :;.".,~d
ni.
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mere possibilt,'or liabilty, which must be
established In another sui t, does not dis-
qualifY him, Da.\"is ". W,'lie & .Jackson
(Civ.App,1922) 241 S.''\, 1114,

Tite 1 MISCELLANEOLS

A judicial act of discretion exercised by a
judbß disqualified under Uiisartlcle and
Const, art. 5. § 11. prohibiting him from sit-
tin¡: in a. case wherein he is related
to either party Is void, Postal ~Iut, Indem-
nity Co, v, Ells (1943) 140 T, 570, 169 S.W.
::d 4S2.

An)' order or judgment entered by a trial
Judge In any case In which he is disquali-
fied Is void, Fry v. Tucker (1947) U6 T, 18.
202S:W,2d 218.

"''here, even thou;h original order ap-
pointing attorney to represent party In
pending class suit was ,'oid as being en-
tered by diSQualiCled judge. subsequently
assigned Qualified judge entered order con-
firming original appointment and re-ap-
'Pointing such attorne)', attorney was valid-
ly appointed as or date of such subsßquent
order. Hidalgo County '''ater Control and
Imp, Dist, :!o. 1 ". Boysen (Ch'.App,1962)
35t S,W.2d 420. error refused.

"'-hether .Justice of Court or Ch'i! Appe:ils
sittini; in case im'olving insolvent insurer
should ha\"e recused himself because of his
background of service with the attorney
general during da::s of insurance company
failures was matter solely for his determi-
n:ition, Langdeau v. Dick (Civ.App.1962)
2:;6 S.''',2d 945, rer, n. r, e.

17. Justices of the peace

See Notes of Decisions under art, 2378.

18, Objections and waiver

The incompetency of the judi;e c::nnot be
waived by consent or parties. Chambers v.
i,odges (IS:;9) 23 T. 104.

An objection to the district jtiège because
disqualified to try the case, made for the
first time in the supreme court and sought
to be supported by affidavit wii not be sus-
tained, the record showing no obJection, or
disqu::lification of the tri::l judge, Austin
v. ~alle (1893) 85 T, 522, 22 S.W, 668. 960.

"''here a judge was :ibsolutel,' dis'lualified
by relationship, It was immateri::l th::t de-
fendan t did not raise the objection until its

motion for n new trinl. Gulf, C. &. S. F.
Ry. Co, v. Leone)' (1906) ~2 C,A. 234. 9:; S.
W, G91.

The disqunlification of a judge Is a mat-
ter nCfecting the jurisdiction ::nd poWer of
the court to ::ct. and cannot be ,,'::ived.
Lee v, Britlsh-_\meric::n 1IIol'ti;:Ji;e Co.
(l~0') 51 C.1\. 272. 115 S,W. 3:0.

'lhe question of the disr¡u:iliCic::tlon of the
trial juù;;c may be r::ised by a motion for
r.~w tri::1. ge:ibroolt Y. First r\nt. Dank or
Port L::y::ca (Civ,A:J,1915) 171 S.'V. 217.

"'here no Issue w:is raised during the
trial :u to the presiJir.g Judge's li:ibilii,', :i

1 PI.1Tex,Civ.St.-9

Failure to raise In trial court Issue or
trial juds-e's disQualific::tion heid to pre-
clude raiSing of that issue in Court of Civil
Appeals, Kaufman County v, Gaston (Civ.
App,1925) 273 S,W. :73.

DlsqualiCieation or judge ::ffects jurisdic-
tion and cannot be wai\"ed. King v. Wise
(Civ.App,1928) 1 S,W,2d 7:2,
Trial judge held not dls1uali!ied, ~'here

only record e\'idence of disqualification be-
cause he 't.-as director in Insoh'ent Iiank was
its unverified assertion in motion for new
trial filed !:Y plaintiff who dismissed ::s to
defendant banking commissior.er. Brenan
v. Eubank (Ci\'.App,1933) 56 S.'''.2d 513,

DIsqualification or judge under this arti-
cle and Const. art. 5. § 11. prohibiting him
from sitting in any case wherein he may be
Interested or where either of panies may
be related to him. affects judge's jurisdic-
tion and power to act and c::nnot be
waived, Postal ~It1t, Indemnity CO, Y. Ells
(1943) 140 T, 570. 169 S,V".2d 4S2,

The question of disqt1alific::tion of ::
judge by re::son of his interest in c::se or b)'
reason or relationship to one of the p:irties
may be raised subseqt1ent to his ::ctions in
the case, Fry v. Tucker (1~lj) 14" T. IS.
202 S,W.2d 21S,

The disQuali!ication or :: jud¡;e b~' reason
of his Interest in the case or b,' reason or
relationship to one of the partieS c:innot be
waived In order to gi\'e v::l¡dit)' to his aC-
tions, Id,

19, Presumptions and burden of proof
The disqualification, if contested, must be

shown by tes~iinonY\1t)on :lproper H=stle
nrisini; on the sUg'gestion. Sl:i.Ycn Y.
'Vheeler (1S52) 53 T, 26; Henderson ",
LIndley (i8S~) ~5 T. 188, 12 S,"", 979;
'Wri:;ht Y. Sherwood (CiY..\pp,1596) 3. S,"-,
4G8.

A judge is pr""unied to be qn:iliCied until
the contrary is shown, Pin("hbaclt v,
Plnchb::ck (Ci\',App,19Gl) :11 S,W.2d 519,
ref, 1', r, e.

J'udge is presume'l to be qualified until
contr::r,' hi shown, Quarles \', Siiith ICiv.
App,19G I) 379 S.":,:d 91. ref, n, r, e,

20. Evidence nnd detcrr.inatiol1 of qunlifi.
cation

The judge Cannot ii::!,e ::n order disiiiss-
Ing the suit :IS to :: party whose relation-
ship disqualiri~s him, and then adjudic:ite
upon theris-his of the rem:iining parties,

i~9
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Gains v, Barr ClSS4) GOT,
Gaines (1851) G '1, 435,

G7G; Garrett v,

GENERAL PROVISIOXS
Tite 1

An 1ssue as to the dlsquallfieation of a
jUdge to sit as such in a clause pending in
his court Ilhould be tried and determined byhim. and the facts in evidence on the isiiue
should be incorpor:iied in the record on ap-
peaL. The Iliatement of the judge should be
under oath, His Iltaieinent appended to a
bill of exceptionii 'Will not he regarded,
Slaven v, 'Wheeler (1552) 58 '1, 23,

"nere a motion alleging the dlllquall!ca-
tion c! a district jud;;e to Ilit 1n a case on
account of interellt therein 'Was controvert-

ed by 'written pleadings. an issue of fact re.
qUirini: the bearing of e\'idence thereon 'Was

presented,Ta~'ior v, Latte (Ci\',APP.1~41)
145 S,W,2d lUG,

A judge may not decline to hear e\'idence
"'ith respect to a dispute in factii 'Which 'Wil

deterinine whether he is disqualified, e\'en
if he personally knows that he Is not dis-
qualified. Pinchback v. Plnchback (Civ.
App,l~ûl) 241 S.W.2d 54~, ref. n. r, e,

21. Review

The allegations of facts. v;hich were duly
controverted, in a motion allei:ing disqUali-
fication of district judge to sit 1n a e:lse.
'Were not alone sufficient tq establish dis-
qualification, and in absence of Iltatement
of facts on appeal it 'I:is presumed sueh
facts were found against themovants,
TaYlor v, Batte (Civ,App,l~l1) 145 S,W.2d
ius,

The existence of a judge's disqualification
ma)' be urged at an)' time bj' an)' part~'. or
by the judge himself. and therefore fact
that motion to disQualifj' was not fied until
after summary judgment 'Was orliereli did
not nrfcct the jUlige's dut), to determine
whether he "'as dis'lu:iliried, Pir:chback v,
Pinchback (CÏ\',APP,l~S1) ::U S, \",2d 54~,
ref. n. r, e,

'Yhere plaintiffs mo\'ed to dis'lual;ry
judge, and alleged facts in IlUpport of mo.
tion, and defend::tii replied to motion. ùe-
nying many of allegations and denying that
judge Was disqualifieli. It 'Was error for-
jUdge to deny motion without a hearing and
a full investigation, IÙ,

Art. 16. Oath of office

Each officer in this State, whether elected or appointed shall, be-
fore entering upon the duties of his office, take and subscribe the
oath prescribed by Article 16, Section 1, of the Constitution of this
State; and if he shall be required by law to giye an official bond, said
oath shall be fied with said bond.

Historical Note
Derivation. As to oath of oHice reqUired

to be taken by jUdges of district courts, in-
Cluding special judges. see Vernon's Ch',
St.~14, Hev.çiv,St.1~ll, art. LS73,

The derivation of that part of this article
which prOVides for the filing- of the oath
".Ith the OffiCi'll bond Is not trace:ible to
n.n)-~ particul:tr provisîono( either Rev.Civ.
St,ln1 or subsequent acts ot the Le:;isla_
ture,

C"onst,art, 1G, § 1, re'lulres members of
the le:;islature anù all other officers, be.fore

CODstitutional Provisions
entering Upon the dl1tl~s of their ofClces, to
take the o:ith prescrìlicd theriiin.

Bond required of county jud:.cs. see article 102S,

Cross References

Ol!lcers C=3G(l), 37.

Library References

C,J,S. Offcers §§ 38. 39.
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Arts. 10 to 11a
Repealed
common law and must be l)ubject to strict
construction, and necessary statutory basis
for award of feel) may not be l)upplied by
implication but can be found only in express
terml) of statute in question, Epperson \'.
Greer (App,1981) 626 S.W,2d 884,

528. Arbitration and award
Statu tel) relating to arbitration and award

l)hould be conl)trued liberally, Carpenter v,

North River Ins, Co. (Civ,App,1968) 436
S,W,2d 549, ref, n,r.e,

529. Local governments

Statutes respecting power of local
governments to create a debt must be
strictl~. and narrowly conl)trued. Lopez v,
Ramirez (Civ,App,1977) 558 S,W,2d 954,

530. Forfeitures. particular statutes
In construing § 5,03(a)(5) of art, 4476-15

governing forfeiture of vehicle used for

GE~ERAL PROVISIONS
Title i

transportation for delivery of contraband

narcotic, Court of Civil Appeals wal) re-

quired to adhere to rule that statuteimpos'
ing penalties or forfeitures is strictly con-
l)trued in determining whether it applies to
perions or actions not clearly inClUded in

language of the l)tatute, Amrani-Khaldi v.
State (Civ,App,1978) 575 S.W,2d 667.

531. Consumer credit
Legislature intended by penalty provi-

sions in credit code to penalize creditor, who
included provisions for collection of un-

earned time price differential on acceler-
ation of obligation in retail installment con-

tract. in order to protect citizens from abu-
sive practices in credit transactions, Jim
Walter Homes, Inc, v, Schuenemann (Sup,

1984) 668 S,W,2d 324,

Art 11e. Repealed by Acts 1985, 69th Leg., p, 3361, eh. 479, § 224, err. Sept. 1.
1985

Section 1 of Acts 1985, 69th Leg., ch, 479,
repealing this article, enacts Titles 1 and 3
of the Government Code,

For, disposition of the subject matter of
the repealed article, see Disposition Table
preceding V,T,C.A, Government Code,

Former art, Hc, relating to references in
law to the General Appropriations Acts.

was derived from Acts 1981, 67th Leg" p,
1006, ch, 383, §§ 3, 4.

MISCELLANEOLS

Art. 12. (3935-36) Fiscal year

Cross References

State taxation, application of this article,
see V.T,C.A, Tax Code, § 101.006,

Art. 15. Disqualifications

Cross References

Civil cal)es, recul)al or dil)qualification of
tral judge, l)ee Vernon's Ann,Rules Civ,

Proc" rule 18a,

Dil)qualification of judge, see Title 14 Ap-
pendix B, Code of Judicial Conduct, Canon
3, subd. C,

Law Review Commentaries
Annual survey of Texas law:

Disqualification of trial judge, Ernest
E. Figari, Jr" 35 Southwestern L,J.

(Tex,) 381 (1981),

Divorce proceedings, Joseph W.
McKnight, 35 Southwestern L,J,
(Tex,) 121 (1981),

Dil)qualification of judges. Robert W,
Calvert, 47 Texas Bar J, 1330 (1984),

Notes of Decisiom
Hearing 18.5

2. Disqualification in general

Statement made by trial judge that he
felt that award of exemplary damages was
too hi~h and that attorneys should endeavor
to work out something reasonable merely
informed attorneys that jud~e, in interest of
justice, was wiling to let a jl1dg-ment for

plaintiff l)tand if amount of recovery were
reduced, and statement did not dil)qualify
judge from actin~ on defendant's motion
for new triaL. Brown v. American Finance

Co, (Civ,App.1968) 432 S.\V.2d 564, ref,
n,r.e.

If attorney for defendant, against whom
verdict was given, made statement tg plain-
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GE~ERAL PROVISIO~S
Title i
tiffs attornev that he had been told by trial
judge that à new trial would be granted,
statement was plain hearsay so far as judge
was concerned, and it could not be accepted
as ground for holding that judge was dis-
qualified as a matter of law and that order
for granting a new trial was void. Id,

Disqualification of Texas judge is to be
determined with reference to Const. Art, 5,
§ i 1 and this article, rather than to equal
protection. due process. or privileges and
immunities clauses of Federal Constitution.
:\1axev v. Citizens Xat. Bank of Lubbock
lCiv,..\pp.19721 489 S.W,2d 697, reversed on
other grounds 507 S.W.2d 722,

Code of Judicial Conduct adopted by
American Bar Association does not have
status of law in Texas. Id.

There is no compulsion for judge to step
aside when not legally disqualified, Id.

Lnless legally disqualified, it is duty of
judge to preside, Id.

Where juàge disqualified himself under
this article. such disqualification, and want
of the power of the court to act thereafter,
could not be waived by the parties, Chili-
cote Land Co. v, Houston Citizens Bank &
Trust Co. (Civ,App.1975J 525 S,\\,2d 941.

Where judge disqualified himself under
this article providing for disqualification, he
was incapacitated from taking any action in
the cause which required exercise of judicial
discretion, and, under constitutional and
statutory provisions, the disqualification de-

stroyed the power of the court to act and
rendered purported judgment signed by him
void, Id,

A judge is not disqualified by mere pend-
ency of another lawsuit brought against
him by one of parties to suit before him,
Citizens Law Institute v. State (Civ.App,
1977) 559 S,\\,2d 381.

Filng of unsworn motion alleging that
trial judge had been named defendant in
another lawsuit brought against him by
party to suit before jud~e did not require

disqualification of trial judge, Id.
Grounds enumerated in Canst.Art. 5,

§ 11, prohibiting judge from sitting in any
case in which he may be interested, or
where party is related to judge by consan-

guinity or affinity in degree prescribeù by
law, or when he shall have been counsel in
the case, and in this article tracking consti.
tutional relationship which disqualifies are
mandatorv, inclusive and exclusive, Rocha
v. Ahmad lApp, -1 Dist,1!831 G6Z S,W,2d 77.
Judges of Court of Appeals were not

disqualified from sitting on case in which
lawyer who had contributed to their cam.

33 Tex Stats-3
1986 P P.

Art. 15
Note 9

paign was involved as counseL. Rocha v.
Ahmad (App,4 Dist.1983) 662 S.W,2d n

Husband failed to allege any of the three
disqualifying circumstances, interest, con-
sanguinity, or "of counsel," provided in

Const. Art, 5, § 11 governing disqualifica-
tion of judge. Gaines v, Gaines (App. 13
Dist.1984) 677 S,W.2d 727,

3. Bias and prejudice

Alleged bias or prejudice of judge does
not disqualify judge, iiaxey v, Citizens

Nat, Bank of Lubbock (Civ,App.1972) 4E9
S,\\.2d 697, reversed on other grounds 507
S.W,2d 722, .

Bias is not legal ground for disqualifica-
tion of judge, Hoover v. Barker (Civ,App,

1974) 507 S,W,2d 299, ref, n,r.e.
Even if judges had decided a previous

case against manàamus petitioner, such
would not be sufficient to show bias and to
require justices to disqualify themselves.

Stein v, Frank (Civ.App.1978) 575 S,\\,2d

399.

.t. Interest-In general

Disqualifying intere.st of judge must be
direct. real and certain interest in subject

matter and result of instant litigation, not
merely indirect, incidental. remote. possible
or speculati\'e, Maxey v. Citizens Xat,
Bank of Lubbock (Civ,App.19721 489 S,W,:2d
697, reversed on other grounds 507 S,W.:2d

722,

5. - Part)' to original transaction or
case entered

Appointment by trial judge of his son-in-
law as guardian ad litem did not disqualify
trial judge as attorney was not party to
suit. and judgment entered in cause after
such appointment was not void, CíÍnavati
v, Shipman (Civ.App,19S01 610 S.W,2d ZOO.

9. - Pecuniar)' interest of judge

Even though trial judge was involved in
litigation with the condemnor in condemna-
tion proceeding involving his own land and
erection of transmission line, judge WaS not
disqualified from sitting in proceeding in.
volving other condemnees and condemnor
to determine damages caused to con-
demnees' land by taking of easement for
transmission line, where judge c:oulù not
obtain any pecuniary benefits fr.om proceed-

ing, Texas Elec, 8ervice Co, v. Boyce (Civ,
App,197Z) 486 S,\\,Zd 111.

Judge's financial involvement with al.
leged default debtor of defendant bank, and
judge's brother's indebtedness to defendant
bank, did not constitute disqualifying "in-
terest" in case under Const, Art, 5, § 11

and this article. ~iaxey v. Citizens Nat.
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Bank of Lubbock (Civ,App.19721 489 S,W,2d

697, reversed on other grounds 507 S, W.2d

722,
Interest of judge required for disqualifi-

cation is of pecuniary nature, capable of

estimated value, that judge may gain or
lose by judgment rendered in case, Id,

Pecuniary interest sufficient to disqualify
a judRe from sitting in case must be adirect, real and certin interest in subject
matter of that case and must be capable of
monetary valuation. Narro Warehouse,
Inc. \', Kelly (Ch'.App.19i5) 530 S, W.2d 146,
ref, n,r.e,

to disqualify judge fromsittinR in case,
pecuniary gain or loss to jUdge must be an
immediate result of judgment to be ren-
dered, and not result remotely, or at some
future date. from general operation of law
upon status fixed by the judgment. Id.

Interest required for disqualification of
judg-e is one of pecuniary nature at time of
suit, Id,

Trial judg-e in action for damal!es for
breach of contract to convey real estate did
not err in failing to disquålify himself on

allegations of bias and pecuniary interest.
Irwin v. Whirley (Ciy.App.1!i76) 538 ~.W,2d
150,

10. RelationShip-In general

Where county judge's wife was first cous-
in of condemnee, judge was disqualified to
try the condemnation case and judgment
rendered Was void, Natural Gas Pipeline
Co, of America v, White (Civ,App,1969) 439

S.W,2d 475,
Under provisions of Const. Art, 5, § Iland this article that no judge shall sit in any

case when he shall have been Counsel in the
case, it is not necessary that formal rela-
tionship of attorney and client exist for
disqualification; trial judge who performs
acts normally engaged in by counsel such

as being consulted or giving advice in a

matter which is the subject of Iitig-ation
may become disqualified, Conner v. Conner
(Ci~.App,1970) 457 S.W.2d 593, error dis-
missed. .

Fact that county court judge, who, with
other county officials, was named as de-
fendant in federal declaratory action, was
represented by attorner who also .represe~t-
ed state in condemnation case did not dis-
qualify county judge from sitting in con.
demnation case on theory that the leiral
services rendered free to judire in feder;11

action constituted Rift of monetary value, in
absence of allegation that judge stood to
gain or lose anything of monetary value in
condemnation case because of any such al.
leged gift or had any direct, real and certain

50
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Title Iinterest in subject matter of the condemna-

tion suit. Narro Warehouse, Inc, v, Kelly

(Civ,App,1975) 530 S,W.2d 146, ref, n,r,e.

ii. - Corporate offcer or stockhold_
er, relationship to

Facts that trial judge had disqualified
himself in a previous suitinvol\'ing corpora-

tion, that his brother was a member of the
judiciary of county which was corporation's
sublessee, and that he was acquainted with
party seeking appointment of receiver for
corporation and a witness for such party
were not sufficient reasons to disqualify
trial judge from hearing suit for appoint.
ment of recei\'er for Corporation, Citizens
Bldg-" Inc. v. Azios (Civ.APP,1979) 590
S.W.2d 569.

13. - Attorney in contingent fee, rela-

tionship to

Trial judire did not err in permitting his
son to participate actively in trial of case as
one of several attorne~'s representing plain-
tiffs in products liability action. where it

was shown that attorneys were represent-
in¡r plaintiffs on contingent fee contract but
that trial judge would not be asked to ap-
prove contract or set such fee, F. ~i. C.
Corp. v, Burns (Civ,App,l9ü9l 444 S.\V,2d
315,

J., - Marriage, relationship throu¡rh
Trial jud¡re's son-in-law, who was allor,

ney for husband in divorce proceeding, was
not a "party" within meaning of Const, Art,
5, § Il, and this article, Martinez \", )Jar,

tinez (Ci\'.App.1980) 60S S,W.2d 719.
In dh'orce proceeding in which no attor-

ney fees were awarded, trial judge, whose
son-in-law was attorne,- for the husband,

was not disqualified, thòugh it was asserted
that attorney fees could have been award-

ed. Id. .

15. Acting as counsel

Judge was not disqualified by reason of
the fact that he alleg-edly was the prosecu-

tor in dt!endant's prior 1962 conviction for

unlawfully breaking and entering a motor
vehicle, Griffin v, State (Cr,App.1972) -lSi

S,W,2d 81.
Where alleged ancestor in title of party

asserting ownership of certain land had con.
suIted with trial judge, at time he was prac-
ticin¡r attorne~', and obtained from him writ-
ten title opinion which dealt with idi'ntical
fact in dispute, trial judge had been "coun-
sel in the case" within meanin¡r of provision
of Const. Art. 5, § 11, go\'erning d¡"lJualifi-
cation of judires, notWithstanding that trial
jud¡re was unaware that he had bl'en prior
counsel and that opinion may have been
written by someone 

else in his attorneY's
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office, Wiliams v, Kirven (Civ,App,1976)
532 S,W.2d 159, ref, n,r,e.

If trial judge gave advice as attorney to
matter in dispute, even if no fee was
charged for such advice, trial judge is dis-
qualified to i¡it in such manner which has
ripened into i¡uit, ld,

16. Acts of disqu¡iUfied judge

In divorce action in which trial judge ap-
proved party'i¡ property settlement agree-
ment, whereby husbana retained ranch,
where it was not shown that trial judge had
ever represented husband or advised either
of parties with respect to conveyance of
surface rights to ranch land to husband
from his parents, trial judge was not dis-
qualified even though he had acted ai¡ nota-
ry public in acknowledging execution of
surface deed and deed of trui¡t and filed
out a check i¡igned by husband in part pay-
ment of the purchai¡e price of the land.
Conner \'. Conner (Civ.App,1970) 457 S,W,2d
593, error àismii¡i¡ed,

18. Objections and wah'er

Disqualiìication of judge cannot be
waived. Xatural Gas Pipeline Co, of Amer-

ica \', White (Civ,App.19691 439 S.W,2d 475,
Alleged agreement to waÌ\'e trial judge's

disqualification under this article and Const.
Art, 5, § 11, because judge's wife was relat.
ed by blood to one of the parties to be i¡ued

was invalid. Cain v, Franklin (Civ,App,
1972) 476 S,W,2d952, ref. n,r,e.

Trial judge's disqualification to hear i¡uit
because judge'i¡ wife was related by blood

to one of the partipi¡ thereto could not be

waived, and a judgment rendered by judge
i¡o dii¡qualified wai¡ void, ld.

Complaint that trial judge wai¡ without
right to i¡it for another dii¡trict judge was
not fundamental error and could not be
urged for the firi¡t time on appeaL. Foi¡ter
v, Laredo Newi¡paperi¡, Inc, (Civ.App.1975)

530 S,W,2d 611, reveried on other groundi¡

541 S.\\,2d 809, certiorari denied 97 S,Ct.

1160, 429 U.S, 1123, 51 L,Ed,2d 573,

Where no objection ii¡ made in trial court
to right of judge from another dii¡trict to i¡it

Art. 16a

in cai¡e, and no quei¡tion as to his qualifica-
tion is made, all objections and exceptions

to hii¡ power and authority to try case are
coni¡idered waived, ld.

18.5. Hearing

Where facts alleged to dii¡qualify judge
are unchallenged or admitted, quei¡tion of
dii¡qualification is one of fact and no hear-
ing is required. 1\Iaxey v, Citizens Nat,

Bank of Lubbock (Civ.App,1972) 489 S.W,2d
697, reversed on other grounds 507 S,W,2d
722,

Mere ai¡i¡ertion that upon hearing disqual-
ifying interest of judge might be made to
appear did not require hearing. ld,

19. Presumptions and burden of proof

Presumption of integrity accompanying
act perfonned by judge under sanction of
official oath cannot be overcome bv infer-
ence, conjecture or i¡peculation; challenge

of dii¡qualification must be by allegations of
fact of positive and unequivocal character,

Maxey v, Citizens Nat, Bank of Lubbock

(Civ,App,1972) 489 S,W.2d 697, reveri¡ed on
othergroundi¡507 S,W.2d 722.

21. Re\'iew

A reviewing court must scrutinize a
record closely when there has been a mo-
tion for disqualification of judge, Texai¡

Elec, Sel''ice Co, v, Boyce (Civ.App,1972ì

486 S.W,2d 111.
Judges of Court of Civil Appeals were not

dii¡qualified from considering issues raised
on appeal of case involving rates of light
and power company, even though all judges
of court were customers of such company.
City of Houston v, Houi¡ton Lighting &
Power Co. (Civ,App,1975) 530S.\\',2d 866,
ref. n.r,e,

Although question of qualification of ap-
pellate judges to act on litigation involving
rate request of utilty of which judges were
customers was not formally raised on ap'
peal of case, question was fundamental,
presented itself, and would be coni¡idered.

Id,

Art. 16a. Certifcation of County and Precinct Offcers-Elect to Secretary of
State

(a) On or immediately after January 1 following a general election for state
and county officers, each county clerk shall deliver to the secretary of state a
certified statement containing:

(1) the name of each candidate elected to a county or precinct office;
(2) the office to which the candidate has been elected; and
(3) the date of the person's qualification for office.
(b) The secretary of state shaH prescribe the necessary forms and instructions

, for the transmittal of the statement.
Added by Acts 1985, 69th Le~.. p, 1703, ch. 211, § 4, efr, Jan, 1, 1986, 00000045
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jury upon dcmand by either party to dl;
vorce suit, Skop v. Skop. Civ,App" 201
S,\",2d 77,

5. Transfer of case to another court

'''hen a case, In which a trial by jury
li~ heen demanùed and fee paid. has been
tr;:nsicrred to another court, the party is
entitled to a trial by jury. '''arner v.
Crosb~', 75 T. 295. 12 S.W. 745,

'''here a case doclteted as a jury case for

five ~'ears was then consolidated with a.
subseauent suit and tra.nsferred to the
same district, held, that plaintiff was en-
titled to a jury trial in the consolidated
action, thou¡;h the record did not show
payment of the jury fee. Arlington
Hei¡;hts Realty Co. y, Citizens' Ry, & Li¡;ht
Co" Civ,App" 160 S.W. 1109,

6. Waiver or forfeiture of right
One who was r.c::ligent in not being pres-

"nt at the trial in person or by attorney
""nr:ot con,pJain that his case ,,'as not reo
'"incd on the ju~y docket, Harris y, Kel-
:um & Rotan inv. Co,. Civ,App" 43 S,\\'
: :'27,

\Vhere defendant had performed every
I'(''lu;reinent for a jury trial, but was ab-
'ent on the day of the trial, it was error
,0 trT the cause without a jury. since her
~i"ht was not forfeited b~' absence, Fitz-
~erald v. \\~'::al, 2t C.A. 372. 59 S, \V. 621,

A jury trial at one term Is not waived
by a failure to dem:iiid it at a preceding

term. as Is made plain by the provision
that ø. each term the docl~et is to be
called to give parties the opportunity to
make the demand, San Jacinto Oil Co.
v, Culberson, 100 T. 462, 101 S.W. 198.

Failure to object to the discharge of tjie
last jury for the term when presfmt and
failure to deposit a jury fee untH after its
discharge justifled the trial co\lrt in rcfus-
ing defendant's demand for a jury, Downs
Y. Wilson. Civ,App,. 183 S,\\. 803.

'Vhere plaintifs did not object to dis-
charge of jury for term. and failed to de-
mand jury trial on first day of term, in
accordance with Vernon's Ann.Civ.St. art,
2125. their negligence in alloWing jury to
b.. discharged, etc.. was suffcient ground
for denial of their demand for jury trial
at second term. Blair v. Paggi. Civ,App..
219 S,W. 287,

Defendant, against ,,'hom a default was
rendered under Yernon's Ann.Ci\',St, an,
215t, for failure to appear and answer in
an accounting suit, not having demanded
a jury, under art. 2157, to asSFSS damages,
was not entitled to a writ of inquiry there-
for. thou¡;h he could have deinanded one,
Dunn v, Gasso. Civ,App" 2H $,\\', ~OL.
\Vhere a case which was one oC fact was

an appearance case, and a jur~' trial was
demanded while thc jury was in the box,
and the fee tendel':rl, on default da)' for
the term. refusing a jury trial on the
ground that it had ùeen wai\'ed at a pre-
viousterm of court was error. Davis v.
Ki:;ht, Civ,App" 252 g,W, 227.

§ 11. D:sq~iaIification of judges; exchange of districts; bolding

CCl!rt for other judges
Sec. 11. No judge shall sit in any case wherein he may be in-

terested, or where either of the parties may be connected with him,
either by affnity or consanguinity, within such a degree as may be
prescribed by law, or when he shall have been counsel in thé case.
Yv-hen the Supreme Court, the Court of Criminal Appeals, the Court

of Civil Appeals, or any member of either, shall be thus disqtialified to
hear and detcl'mine any case 01' cases in said court, the sa¡iie shall be
certified to the Go\'ernor of the State, who shall immediately commis-
sion the rcquisite number of persons learned in the law for the trial
::ncl dctcrmin~tion of such causc or causes. When a judge of the
District Court is disqualificd by any of the causes above stated, the
parties may, by conscnt, appoint a proper person to try said case; or
upon their failng to do so, a competent person may be appointed to

try the same in the county where it is pending, in such manner as
may be prescribed by law.

And the District Judges may exchang-e districts, or hold courts
for each other whcn they may deem it expedient, :id sh~l do so when
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required by la,y. This disqualìfication of judges of inferior tribunals
sh:~ii be remedied and vacancies in their offces filled as may be pre-
scribed by law. As amended Aug. 11, 1891, proclamation Sept. 22,
1891.

INTZRP:R,ETIVE COMMENTARY

The common law of disqualification of judges was dear ~nd sim~
pli:: å judge was disqualified for direct pecuniary interest and for
no~hing else, Bracton tried unsuccessfully to incorporate into Eng-
lish law the view that mere "suspicion" by a pany was a basis for dis-
qualiñcation. A judge should disqualify,said Bracton, if he is re-
lated to a party, if he is hostile to a party, if he has been counsel in a
case. K evertheless, it was Coke who, with reference to cases in
which the judge's pocketbook was involved, set the standards for his
time in his injunction that "no man shall be a judge in his own case,"
Blackstone rejected absolutely the possibility that a judge might
be disqualified for bias as distinguished from interest.

PeCt:niary interest took many forms. A judge might be disquali-
fied because he received the fine which he had power to inrlict, Or
he might be disqualified in an ejectment case in which he was lessor
of the plaintiff. It was even held that a judge was disqualified for

interest because as a taxpayer his decision might affect his taxes,
This c:ise went too far, for if judges were disqualified as taxp:iyers

some suits could scarcely be decided. Mindful of this di¡'hculty,
Parii:iment in lï43 provided that taxpaying justices of the pe:ice
might sit in these local government cases. Thus grew the modern
rule of "necessity", that judg-esshould not decline to sit where no
substitute was readily available,

A variant oJ "interest" is "rebtionship", the problem posed where
a jud;;e participates ina case inmlving his relative. Oddly enough,
the English courts held early that a judge was not disqualified by
relationship, but that a jury ""as. In connection with jury disqualifi-

-cation the courts were faced with deciding what degree of relation-
ship necessitated disqualification; it was noted in 15ï2 that "all in-
habitants of the earth are descended from Adam and Eve, and so
are cousins of one another," but "the further removed blood is, the
more cool it is." The line was drawn in that case at the ninth de-
gree.

In short, English common law practice at the time of the estab-
'lishllent of the American court system was simple in the extreme,
J ud;:es disqualified for financial interest. No other disqualìficatioiis

Were permitted.

In America, the contemporary disqualification practice of both
federal and state courts is broader than tli::t of the En~lish common
law. Not only has the principle of pecuniary interest bcén extended

168
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to keep pace with changing economic institutions, but relationship be-
twee:1 judge and litigant and a y;iriety of other types of judiciai bias
have been prohibited in modern practice,

Each state has some statutory or constitutional 
law on the sub-

ject of disqualification of judges, but all shadin~s of yiew on par-
tÎcèllar ~rounds for disqualifica.ion cxi.=t. Th~se divergencies ,;tem
from two fundamentally different pcliÒes whi-:h gO'.'ern the field,
All courts want justice donc, but thc cenlEct oI values come,; over

method: if disqu;ilitication of jtld~cs i.= .00 easy, both the cost ;.:d
the delay of justice go out of botlmis, 1 f disqii:ilitication is too hard,
cases may bedècided quickly but unf:Úly,

This problem was recognized as early as 18-+5 in Texas, \\'hen
the authors of the first state coii.=tittition tried to dra\v a line where
t:cy belie\'cd the privilege of disi!iiaii:;;;a:.ion might be abused., That
they were successful as far as the ft"eiin~,; of Texas were cOJ~ce:':1ed

c~n be deduced fro:: the fact tli:.t till~ p;-o\'isio:1s on disquali:iç:i::on
of jud~es of the Constitution of 18-45 \':ere carried fon';;ir¿ into
ail the later constiiutions of Tex;is indiiding the prescnt one, _-\n

aniendment of .\rt. 5, Sec. 11 oCClirreù in 1891, to include the Court
of Criminal Appe;ilsaiid the Ùiurt of Civil .-\ppc:ils which siiper-
scded the (/d :\p~)(;!bte Court.

lIi::to~'icn.l Xcte

Thf9 sei:tion, as orii;inal!:r adopted In
187r.. re:id as follows:

"gec, 11. ",0 Jud~e ~h:ill sit In any case
",'h~r~in he may be int¿rested. or where
(.¡th~r of the l':lrtie5 m:i. be connected with
him by alli:iity or consanguinity. within
i-uch (lq~r~e 3S may be prcscribed by law,
or where he ~haii have been counsel In
the e:is~, \Yhen the Supreme Court. or the
Appe!late Court, or any two of the mem-
bers of either, ~hall be thus disqua1ifi~d
to he".rand determihe c.ny c:ise or e:ises
In said Court, the sc.me shall be certltìed
to the Go\'ernor of the State, who shall
Immediately eoinmii;sion the reqiiisite num-
ber or per,ons learneil in the law, for
the trial and determir.ation of !'aid cause
or cause", When a Jud~e of the District
Court Is disqu:ilitled by any of the causes
above stated, the parties may. by eon~ent,
appoint a proper per50n to try the case:
or, upon their fallng to do ~o, a compe-
tent person llaY be appointed to try the
!'3.me In the ('ount)' whe..! it Is pendin~,
In Such m'lnncr as may be prcscrihpd by
law. And the District Ju.J¡;es may ex.

chan:;e district!', or hold Courts for ",ach
oth\'r, when they m:i:.- d2em it expedil'lIt,
and~hnll do so ,,~hcndirecte¿~iy b..,,~. 'the
diHl\:alification of Judi;es ot i,¡ferior tri-
bUnals shall be remedied, nnd \':icancic~ in
the-ir oine~s shall be filled, as prescribed
b~' law,"

The amendment adopted In 1891, substi-
tuted "the Court of Criminal Appeal",
the Court of Civil Appeals:' for "the
Appellate Court:' and "an)' member of
either:' for "any two of the members of
either." It also m:ide verbal ehani:es, add-
Ing "either". before "by affnity or con-
sanguinity". ch:ing-iiig- Ios::idcnuse orc:iU$-
es", to read Hsiich cause or causes". and
changing "din'cted by law", to read "re-
quirc,i by law",

Earlier Constitutions:

Con5t.1S~5, art, IY. § 14.
Const.l~(;¡, art, 1\', l H.

Const.1SGG, art. IY. ~ 12-

Const,1Sû9, art. V, § 11.
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JUDICIAL DEP ARTl\1ENT

01'055 References

Dj~qiia¡¡fÌfatirm of jud;;t'i:, see Vernon's Ann.Civ,St. art, 15; Vernon's .Ann.C.C.P,
òl lr::.;j:-.:!-7'.J~.

Exdi,iii~e (Ii dbtric!i:, ;;ee \'ernon's Aiiii.CiY.St, nrt. 1D1G.

Ilu!i.;ii;; ("Oiilt for or with other district jud;;e, SEe Vernon's ..nii,Ciy,~.t. art, 1016.
'Spc-~.jal jnd;!es,

COlll1:~' f;f)lrt, see \"ernon's Ann,Ci,.:St, arts, 1n30-1:33.
D:;:tril:t court, see \"erioil.; Ann,CÌ\'.~t, arts, bS;:-1i:U3.

Notes of :Occ~s¡ons

Acts of disqualified judge 18, 19
PermisSible :iets 13

Agreement en special judge 21
Attorney rcl:ited to jUC:ge 12

COf1atructlon and açp;ication 1
Corporate oHicer or stockholder related to
judge 13

Ccunsel in case 14
County attocney 27
Court of Ci',,¡; Appe:ils, judges of 26
Court of Criminal Appeals, judges of 25
Crecfì~or, intcri'stû.s 7

Degree of relationship 11
Determin:ition of d:sQu:iliflcation 17
DiSQual,f,;:it;on in general 3
Exçhangc of districts 22
Fees 23
Fees?nd commissions, int€:rest by reason
of 8,

Holding coiirt for another juc;¡e 23
Interest of jud~e 4-9

Creditor, interest as 7
Fees and Ciimm,ssiiins, interest by
reason of 8

Niiniin31 parties, disqualification iif 5

Question involved, interest in 9
Taxpayers. interest as 6

'Legislature's piiwer 2
l\hinicipal cfficers 28

Nominal parties, disqualification of5
Cbjectiiins 16
Permissible acts of diSqualified judge 19
Questiii" involved, interest in 9
l'elatiiinship to parties 10-13

Attiirney related tii judge 12
Ciirpiirate officer iir stiic¡~liiilder related
to jUclge 13

Degree of relationship 11

Special judge 20
Stiickholåer re!ated tii judge 13
Supreme Court Justices 24
T.ixp:iycrsl intere5t:is 6
Waiver of disqu:ilific~tiiin 15

1, ConStcuction and applic:itiiin
Con::Ütution ..onlrols Yt"rll\u¡':o Ann.C.

C.P. ait. 5~~. F.x parte Kcll~'. 111 Cr,n.
;;4, 10 $,\\,2d 7~8,

I::ture wRs given exclusÎ\'e a\ithority to
ci'cate such courts, to iì:( their te,.rltorial
jUl'~.iictioil, and to dete;'l1iine their num-
ber. Picr~on v_ State. Hi Cr,R is, 177
S.'\".~J ~i5,

3. Cis::ualificat:iin in general

A coiinty judge who in his offcial char-
nctc,. Iins conducted proceedin~s for the
or"".n!; of a road, and has instriicted and
ad\';scd that SUit be brou;:ht for the recov-

ery of money wrongfuiiy ¡:,aiJ for the right
of \YaY, and has employed counsel to rep.
reseiitthe interests of the county in a
suit brought in his court for the recovery
of such money, is not therehv disqualified
from tryiii;: the case. Clack v. Taslor
County. 3 .Arp.C.C. §~(,1.

The fact tl,at a ciiunt)" jud;:e has pre-
side,l at the trial of a cause in a justice's

conrt docs not disau:;Uf)."hiin fronihe:ir-
ing such Cause on äppenl, Leekha. Y.
Hiee. 1 C,A, 251, 21 S,W, 3S~,

011 a prosecution for Yiolatini: the local
option law :i judi;e is not disqualifit'd liY
reason of previous puvlic statellltnts ana
action.: concerning such l:i\y. Batenl3,n v.
~t:itc, CI',.\PP,. H S,'\', :~~,

A jud~e is not disquali:¡cd at a trial for
keeping a disorderly hin;;;e by reason of
having' attenilcrl :i meetin;: of the judi:es
of tl,,' ~!:i!e called tode\'i.:e \Ya~'s for sup-
p"'(,3~iii:; disorl.t'rJ). hClI:iC's. Dailey Y.
Stntc. Cr,App" ~:; S.W, 8~i.

Th~ hrounds of the disc¡ualit1catlon of
the jllùi;cs of the coiirts in this State are
sl'ec-ifiet! in the con~titut!oll and they nrè
exc!lisÌ\'e of nil others: nnd tIlt fact that

n Jllt~;:e may have lriC'd the ca~\' inn lower
CHuri or pa-rlÍcip:itcdin thè dl'~:ision in
SlH'1I ~ourt il' Ilut lu:i.de cne (I( thi'll1. Gal.

,"e,,101l & II. IIlV, ('0, Y, Gri-mes, 94 T,GlS.
G3 ".\':. 8GO, ii\ S,\V, ~~S,

Onn pro",'cntion for il yip'ntlon of the
I;)(al optipn law. the ji"lg'(' held not ilis,
qunli'ìeù from ¡ires¡'liii~at tIii' trial, Dur-
rell \', State. Cr.,App" 65 S.'\". 9H.

2. Legislature's piiwer On criminal prosl'l'ution. a remarlc ot
'\'hi!c district courts,- their jurisdictIon, the trial jud;;~ held 1I0t to have dis'lualitled

:ind the qualifications of di"trict court him (rom tryini: the case, Lismarck v,
judgcs. were lixed by Constitution, Legis- State, 4S Cr,ii, 54, 73 S. W, 965,
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Note 4

Á district judi:e ~'o. not disqualified to
p:iss upon a motion to quash the panel or
jurors because it invoked the le¡;al:tY of
his own act in selectin¡; a jury. Freem:in
Y. McElroy, Civ,.\PP., 149 S.'\', 42S,

Con,litions r:iven by this section for dis-
quali;.cation of jud¡;e are exclusi,'e, and
prc~u.:i.:e of jud¡;e is not ground for dis-
lIual"ic"-tlr,n, Derry Y. State, 83 Cr,r~.
210, 203 5, W, 90L.

A jud¡;e is not dis'1ualified from proceed-
Ing with the trial of un action because he
has alreadY expressed an opinion thercin.
)lontfort v. Danss, CiY.App" 218 S.'V.
SOG.

"'here no Issue ,cas raised durinr: the
trial "s to the presidinr:jut.S''s liabil:ty,
:i mNe i'ossibility ofliabi:ity, which must
be established In another suit, does not
,¡¡squalify him, DaYis Y. \Yylie & Jacl,~on.
CiY.App., 2U S.'V. lIB,

It is the polic~- of the courts to hold that
trial jud:;e is qualified to act whene"er it
is at all possib:e. )Iarsh v, Ferguson, Civ,
,\pp" 2G2 S.W. 895,

In a suit to cancel a deed because of
:.rantor's mental incapacity, that trial
.:udg-e€ntertaîned an opinion as to glan-
ior's mental condition did not disqualif)'
him from hearing the case, S"l1ter v.
I~ham, Civ,App" 2G3 S.Y;. 618,

Trial judi:e held not shown to be di~qiiali.
:led, where there \':as neither allei;atioii nOr
~'roof that jud::e had en'r been of cotlinel
'er either of parties in case, that he was
related to either of them, or that he had
aiiy pecuniarY interest In subject-matter
of suit or its otltcome. Ferguson v, Chap-
man, Civ,.\pp., 91 S.'V,2d ~n,

.\ssiimments seekinr: to raise question or
'H~qualilic~tion of trial judr:e, o.llegin:; "lIch
"::at"se5 as bias and pre:judlce. \vere in~uf!i-
,,',nt, ~iiice r:i-uii'!sset forth in Constitu-
tion and sl ntute ",numerate only insianees
in which an interest, not pecuniary. wil
,'i''lu:ilify jliù~P, ILL,

TI:e statiitory grounds of di"mio.lification
lit juò.~c in cri:llin:ilcn::esareexclusiye.
.;, ¡iarte L",r¡;'~nt, 11.\ Cr,n, ~92, 1G2 S, \\"

~ ,i 11~, ""l'iornri denicd G3 S.Ct. 72, 31'.
l.i:, GGS, ~7 L.Eù, 5~r., rel,,,::riii¡; d"nied 63
;:.Ct. 413, 317 U,S, 713, 87 ¡"Ed, 5G8.

i:.'cord sho\\ini; only IhM trial jUùge
""'i told rn :!ipr to follow instructions or his
attnrnc:l'llhl not 5U¡lport contention niade
;'dr fir't time on nppc:i! that judge wus dls-
ll:difh..ri to try ca:.cinvol\'ini;C'Usfndy of

!:iiiior chiliI as ùet"'"f'cn\lh"orc('ó pnrpnts
L "":)U5P. juilg-e allc'.:cdly haù ùi£cus~cù the
(.u:ts with rath"r l,"fure father toolt diild
.nini n~otl'~r. 'rhOll1pson V.H:illCy.Civ.
,\¡'P., in S,\\",2d 491,

Thp rules announced In this section nnd
\','rnon's Ann.Ci\',St. art. 15, tlPon subject
"f di~iiualification of n jull¡;e by reason of

IiI

Interest In case or by reason of re~ation-
ship to one or parties are m:ldatory.
Fr)' ,', Ttlcker, 116 or, 18, 2!J2 S,'Y,2d 218.

Count," "herifr is ofIcer of district court,
and t!ièrefore district jud¡;e properly con-
cerned hiinself\vith prescrvin~ tjii;Iltty and
respect of h,s court and all of its offcers by
attendir.;; conference or county offcial
which resulted in attempt to procure sher-
iff's resignation, and fact that jud¡;~ hac.
partiCip:ited in such conference would not".
disqualìf,' him to hear proceeding brought,
by sherli! for injunction to restore him 'to
offce, \\ïllborn ", Deans, Ci,",.\pp., 24(¡ S,
\\',2d .n, ref, n. r, e,

4. Interest of judge

A jcdge who with others had sii;nede.
subscription contract for the paym~nt ot
moneY on certain conditions, the si.b,crib.
ers ueing se,'erally bound, is compet~nt to
tl"" a suit ar:ainst another subscr:ber on
the same instrument, Dicks v. Atlstin
Coliege, 1 App,Ç.C, ~ 1G~S,

Prejudice not based on the property in-
terest is not a le¡;al disQtlo.lification, John-
son v, State, 31 Cr,R. 456, 20 S,'\, ~S5.

A jUt!ge in possession of the land in con-
tro\.ersy ca.nnot tr:-p a case bet\\"ee:i other
parties claiming title thereto, Ca;ey v,
Kinse)', 5 C.A, 3, 23 S.W, 81S.

A justice cannot tr~' a case in which he
Is the l':trty injured. Ex parte Ambrose, 32

Cr.R. 405, 21 S.'\, 291-

A sale of land confirmed h," tbe judge
who purchased It is void. Fri"bu!'g v, Is-
bell, Ci\'.App.. 25 S.W, SS8.

"'here a judicial Offcer ha~ not so dl.
rcct an int('rf'st in the c:ise or m:ltter as
that the result must necessarily aiiçct him
to his person:il or pec\~ni:iiy 10:;5 or ~:iin-

thim he is not disaualifieil to sit. City nf
O:ik Cliff v. St:ite, 9õ '1, ~n, .~ S,W, iees,

A judge holding a policy in :1 lltHU:11 life
in::uran('ecomp=ir~:' held (iisClU3.!~n..:'d to pre-
!'ide at the trial of an acth.in to I",','o\'er on
a polí",~' or in!'urauce i~su('d by t¡'nt com-
l':in)', ;lew York LiCe Ins. C.:. v, Sh1"s,
46 Coo\., 2tG, 101 l:. W, 1l~3,

A jull:;e Iioi.lini; a benefit ",,'rti!:cnte In
D. Ilutual hcndit society hehl dl:;auaH:îed
to 111'('~ide in 3.11 n.~t¡on ugain3t the so..
Ci0t)P. ~o\"cr('ir:n Cninp. \VouÜinen .o¡ the
Wi.rld, v. Hale,5G Coo\, 417, 120 S.W. 5:~.

''-liere a judi;e ":as the owner of cer-
tain projlert)" In n city wh"n he r:r:inted nn
Injunction rest raining 0. railroad eompnny
from remo\'ing its general offees from the
('ity, ou the theory that suchrenioval would
('onstitute a lirl'ach of the contract niad.~

by the I"nilrond compnny's predf'ee£sors, hø
was disqualilìed to act under thi£! seetion
on account of his ;nrerest, K.:ll$:~S City
1\1. & O. R)'. CO, of Tex, v. Cole, Ch'.APP,"
115 S,'V, ion,
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Art. 5, § 11
Note 4
Where a JUdge Of the county court 'Was

made a partyjn case by allegations of a
cross-action oC a suit in the justice court,

be should ha\'e held himself disqualified to
sit In case on appeal to county court,
First Xat, Bank v. Herrell, Ch',App" iso
g,W, 7S7

JUDICIAL DEPARTMENT

'Where a district judge acquired land be-
fore "Ult in\':Jlvim: his title was filed, and
-dIsposed oC it before case W:i tried, he
had no such immediate and direct inter-
est as disQualifi~d him Crom tr)'ing case,
e\'en iC he conveyed his interest by gen-
eral warranty deed, Cle~g \', Temple Lum.
ber Co" CÌ\',App" 195 08, W, C~C,

Execution purChaser oC l:!nd suhseQut:nt-
ly sold under prl')r deeci of trust, \':10
thereafter Was elected district judce. h"Jd
not disqualified in nn action in\'oh'llc si;ch
land, Lee \', Lritish & Am"r.can :\I,'rt-
gage Co" CÌ\',App,. 200 S,W, 430,

.ludi;(! held not sho'l'n dbQiialified to try
action on life policy because hoJdinl! rol-
icy in the com pan)', it not bein", s!lo\':n
';3.yni~ntof policy s~ed on "'oulù hayc any
dir"ct effect on any fund iii ~,'hich he
:night particip3.te.i~an~r:s City Lifp Ins.
Co. v. Jinkens. Civ..A;Jp..2t.2 S.\';. ;;~.

In action by a count:; D.zo.inst the sure-
~ies ota b::nkto reco\'er on l.OiidsI;h'cnDy thebanltasaùe~ository of cot:nt)'
iun'ls, the fact that the t;'ial ju,:;:e owned
,and situated w:::,in two miles of a pro-
posed hj~h\\'a)', to the construction ot
'whichthe conunifsiol1crs" COUl't npprop:.i-
ated whaten'r ¿t:m bebn.;ing- to the ,-ounty
Ilhould b~ recovcred, did not dj~qu;Jliiy him,
Blak,'nc)' ", Jc.hnsoii County, Ch',App"
.253 S. W. 333,

Iniere~t of a judgc ina case In com.
n':m ,,'it:i others, in a public mattl'r. does
not di~qiialify h;,l', Interest to disqualify

n jud;;~ from sittin~ in a case must be di-
rect, real, and ce..tain, In the ""bject-l1:it-
tf'r of tl:e Iitir,ation. not merely inci(~ent:il.

rernotc, conUngTnt.or pO::3Ible. under this
:;ectie-n. l-ubl".rd v, Ho-milon Count~', 113

T. 517, 2.;1 S.W, 9S0.

.lulli:e tilln;: primary election contest can-
notc:i:i special terms oC Court Cor Pllrp,'~e

"C tr)'in;; such contest, :Monre v. 1iIcC':iI-
lum, 116 T. 142, ~S7 S.W, 4D3.

The ~:ords "may bc" Imply that If the-re
is :i douht or :i jud;:e being Intprest"d iii
the ca.se he is thereby dls(iiialifieù, Lin,ls-
ley \', Lindsley, Civ,App" 1~2 S:\\.:,i H~,
revers"d on other grounds 139 T. 512, LC3
:;,W,2d C33.

The intcrest suffcient to ù:~qualify a
juù;:e from Sitting in a case must be a
.dIrect, real and certain intercst In the
subjcf't 'natter of the Iitii-ation, not merely
:Indirect or incidental or reiiote or COll-
'tlngent or pOssible, Id.

"Interested In the eae" means a dIrect
Interest In the case or matter to be ad-
Judicated so that the result must neces-
sarily affect the JUdge's personal or pe-
cuniary Joss or gain. Ex parte Largent,
Cr,App" 162 S, W,2d 41S,

The intere"t oC a jUdi;e in order to dis-
Qualify him must in general be a direct
pecuniary or propert:,' interest in the sub-
Ject matter of litigation, and a remote or
problematic interei- or one merely in the
legal question invol\'ed will i:ot suftke.
Wagner v, State, Civ.App, 217 $,W,2d 463,
reC. i: r. e,

5. - Nominal parties, disQualif:cation of

A judi:e Is not disqualified to tr:: a suit
br:o:iiiht bv him in his offcial capaeit)', Cor
the use of the county, on a reta:l liquor
dea'er's bond, Grady v, Ro;:an, 2 App,C,
C.i ~ô0: Peters v, Duke, 1 App.C.C, ~ 30;:
Clacl, \', TaYlor County, 3 App.C.C, ¡ 2GL
Ii) a suit upon a bond e:oecuted to the

COUnty judge. Cor the hire of a COUnty con.
viet, the county Judi:e is not dis'lualined
Crom trYin;: the case, Peters v, DUI,e, 1
App,C.C, § 304; Grady v, Rogan, 2 App.
C,C, ~ ~CO.

COUnty judi:e held not di~qlialitìed by in-
terest to tr)' a suit liro:ii;ht by him, a~
nominal plaintiff, for the U5ê of the COlln-

t), )Iclnnes v, 'Vallace, Ci\',App" 44 S,"',
~37.

The ans"'er and cro~~-bil in a suit to
ri~'train the enforcement vf a juckment
held not to "tate any canse of :iction
ai;ninst the Juù;:e who issued the temporar~'
injunction, but obVioUsly set up inêrely
Cor the purpose of (!isanalif~'jni; him, "i,d
thf'refore not to intE'resthim in the snit
so as to di"aur,lif)" him. Kruegel v. Bùlanz,
ioa T,5i2, 102 SX;, lio,

6. - Tax;:ayers, interest as

A t:i:_pa)'er in a cit), who is not an in,
hnbitant of the city is not ,li"'lllnl::i.',i to
sit in acnse ahainst thecityn'hich dOt'S
not di:'ectly il1\oh'e :i t:ix, Cit)' of I:;,iin~
v, Peacock, 59 T, 5$, 33 R "., ::0; Clad,
v. Tarlor Cunnty, 3 App.C,(" § ~Ol.

A judge own:ni: tax"ul", propen)' in a C;I)'
~::ninst \\"!llch suit is ùrO\lt;ht to annui thecorporation anù l"('niove Il$oilìcersis tlis-
anal,ih',.1 to try the "nU~è, SI:Lte v. City or
Cisco, ('1\'..\1'1'" 33 S. \\ 214,

A j1idg-e. a taxpayer of a rlt)., h"ld not
disr:ua:Hi(~dili annt'tion n;:ainst the ('it,"
to I','co\'"r on its honds, Tl;ornhnri;1i ~,
Cit~' of Tyler, 16 C,A, 43~, 43 S, \\ hi~4,

Thc Interr~t \'hilh di"'lualitlès II district
jUd;;è to tIT ;i ca"e is in the "Cans"" :iiiei
not in thc question involved in the caU3",
Therefore a district jud~e who isa tax
pn)"er hi n cit~' is 1I0t disqunliil"d to tn' :i
c:ise brou;:ht by snch city iicainst :i c'ltl,
zen thereof to reco\'er Clt~' ta-xes .allei:iid to
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Art. 5, § 11
Note 8

and hence as not dlsquiiI1f~'lng jud;;e pwn-
ing ta.:-cable property In city from sittln~
in case in which money judgment could be
rendered against city. Garei;!! v. Tobin.
Clv,,App.. 261 S.W. 430,

DISQUALIFICATION OF JUDGES

be due bv the latter to the former, N;iJ\e
Y. Clt~' oe ,Austin. n C.A. 423. 93 S,W, 143,

Under Dallas Charter. art. 2. § 5, In suit
to determine whether ordinance authoriz-
ing the issuance of bonds was legallY adopt-
ed, ta."'payers of Dallas held disqualified to
sit as jud;;es, In view of thIs £ection.
'Whether the ordInance was i;ubmitted to
the eìeetors under the initiatIve and refer-
endum provisions of uie charter (article 8)
or not. Holland v. Cranfill, Ci\'.App,. 167
S,'\, 308,

In ta.i:ayers' SUIt to enjoIn county off-

cials from makin~ cont,act with pa\'ing
company, trial judge held not disqualified
for interest as ta.xpayer. Orndorff v. Mc-
Kee, Civ,App,. 188 S,W. 432,

_'- judge Is not di£qualified, because a
cil;zcn and taxpayer, to sit in a suit to 

en-
;oin the city from expending money to
co:is:r:ict a. lighting plant, \ViIiamson v.

Ca\'o, Ch',App,. 211 S,W. 7:)5,
Juège.. \vho are taxpayers of a city. al-

thoiigh interested In a suit brought 
in be-

half of the taxpayeri; of such city as a
class to enjoin a purposed expenditure of
the public funds and donation of land, they
are not so immediately and directly "in-
terested" as to be disc;ualified to try and
hear the suit, under this section and Ver-
non's Ann,Ch'.St. art. 15, A judi;e, who
is n. resident of a city and a t:ixpayer,
altl.'ui;h Interestcd In a suit tirought by
ccr::tin persons in behalf of the ta,:payers
of the cil~' as a class, is not a"party." to
the suit, i;o as to be disqu:ilified to hear it,
Cit)' of Dalla. v, Arour & Co" Ci\',APP"
216 S.W. 222.

In taxpa~'ers' suIt attacking a coUnty
road conc,truction contraCt, held that the
jUih;e tr~'ing the case., a property taxpayer
or' 'he contracting county. was not dis-
c¡u:;lif.ed, the validity of the bonds for the
ro:;" construction and of the ta." levies
made to secure their payment not being
in\o:n'ù. Owen v. Flemini;-Stitzer I:oad
Bu;!,~it:i; Co.. Civ,App,. 25U S,W, 1038.

Di~trict judi:e was not disqualified to try

an action against il city for pl'rwnal In-
j,iries nnd rend~r judgment for the plain-
tif merely because he wa. a taxpayer on
propern' within the city. CIty of Hcnder-
son v. Fields. Civ.App,. 258 S,'V. 52::.
In a county's action to establish funds

deposited in n bank, closed for liquidation
by the bankini; CO:1mi~sioncr. as a gen-
eral dl'posit payable from the depositors'
:;uanint~. funci, the trial judge was not
dis~unlifìed because he resided nnd paid
tax~$ in such county. Chapman v, East-
laiiil County. Civ,App,. 260 S,\V. 8S9,

A judge's Interest as tllpayer disquali-
fies him to sit In taxpayer's suit, though

the suit Is nominally for plaintiff's Inter-
est and not for all similarly situated,
Judge owning property in city held dis-
qualified to sit in taxp:iyer's ¡¡ction to de-

clare null and void D.tlempted tax leVY,
¥arsh v, Ferguson. Civ,App,. 252 S.W. 805,

\Vhere judge's Pecuniary interests are
not speciallY affccted, a judge Is not, by
re:ion of being a taXpayer. disqualified
from sitting in a case althoui¡h he may
have a merely Incidental, remote, con-
tingent or possible pecuniary interest In
the subject matter of the suit. \Vagner v,
State. Civ.App" 217 S,W.2d 463, ref, n. r. e.

'Vhere QUO warranto proceedings were
brou;;ht to question the validity of forma-
tion of junior collei;e dii;trÎct and trial
judge owned property within purported
boundaries of district which would be sub-
ject to ta. In event district was held to be
valid. trial judge had no direct personal
interest in quo warranto proceedings which
would disqualifY him. Id,

7. - Crzditor, interest as

A judi;e ",'ho holds an approved claim
ngo.jnst 2.n cS~3.1eis ùi.sql.~:ilii1edfroin any
actio!' therein. H's orùers aiiectin;; the
admiiiistration of the estate are coram non
judice and void, Bur!,s v, Bennett, 62 T,
277,

Under Act Dcc, 29. ISH (Ihrt Dig. art.
336), where the chief justice of the coun"
ty coiirt was a creditor of the l'.tate, he
was disqualified to act in a proceeding to
sell land thereof. :lIoody v. Looscan, Civ,
App., H S,W, 621.

Special jt1;l~e preSiding overadministra-
tlon 0.1 dccedcnls estate held di.quali¡ìed
by re::son of claim again"t the estate, so
¡¡s to avoid a sn.le of realty, City of El
Paso \', Ft, Dearborn Xat. Bani,. Civ.App..
71 S,W. 799,

a. - Fees and commis$ìons, Interest by
reason of

The county judi;e is not disqualified from
tr)'ins- :i cause by reason of the fees allowed
him. Benn,'tt v. State, 4 Cr.R. 7~,

The dr::ina~e law by allOWing the county
judi:e certain comiiissions on the s::le of
boiids is not in viola.lion of this section pro"
vidin;: th~t no judi;e shall sit In ,my case
In which he may b~ interested. "-harton
County Dralna~e Dist, No. i v. Higbee,
Civ,App.. 149 S.W. 381.

This section disqualifying judge from sIt-
tlni: in case In which Interest~,l was not
changed by nmcndmcnt of 1891. held
stroli~ly persu:iÍ\'e that it should be Inter- .Justice ta.lng fees agaInst convicted
~reted as thereto!ore practically construed. de!endt\Dt held disqualified for pecuniary
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Art. 5, § 11
Note 0
intcre~t making judgment void, Ex parte
\\'e~t, 111 Cr.R. 12~, 12 S,\Y,2d 216,

JLDlCIAL DEP.\nT:\1Ei\T

9, - Question involved, interest in

A mere intercst in the Question in\'ol\'ed
in a penùing suit, there being no actual in,
terest in the subject-matter or liti:::ition.
does not di~aualif~' a judge, :-IcFaddin v,
Pr~~ton,5l '), 4u2; 'Iaylor Y. \Vi;¡iiiffS, 26
T, 553,

The interest which disqualitles a district
judge is not interest in a Question to be
determined, but intere~t in the CaU~e itself

"n triii!. So held in affrming the compe-
tency of a di~trict judge to try an "ciion to
recover po~se~sion of a ponion of a tract
ùf land, again~t a defendant to whom plain,
tiff's tendered a severance from other de.
fendants, although the juùl'e hìm~eli \\a~
interested in the title to other porti,on., of
the same tract embraced in plaintiif's bfl
but not inYol\'ed in the ~eYeraiice, Grigsby
v, ::la¡.', 8l T. 2lO, 19 S.W, 3l3,

Rev,Ch',St.191l. art. 16.5. disQualitle~ a
di~trict judge intere~ted in the "cause,"
nOt one "intere~ted in the question to be
determined," as \\'ould disqualir~' the JULÌi:es
of the Supreme Court andCourt~ of Ci\'il
.\ppeals (under Riiv.CiV" arts. 151G and
1:;5l), Xew Odorle~~ Sewer:::e CO. Y. 'Vis"
dom, 30 C,A, 22l, .0 S,W, 3:;5,

Under thi~ section and Yernon'~ Ann,Ciy,
St, art. 1:;, a triiil juù¡;e i~ not å:~qt:a'ìt1cd

by his intcre~t in the que~lion ill'ol\,~ct,
a.s distinguished from the result o~ t:1è suit.
Stockwell v, Glii~pey. Civ.App., 1Go) S.'V.

1151.

10. Relationship to parties
The judge cannot m:ike nn order cti~mi~s.

ing the suit :i~ to :i party whose rel:itlon-
ship disqu:ilitìe~ him, :ind then adj\id;c:ite
upon the "irrht~ of the rpmaininr; pai.tics,
Cains v. Lai-r, 60 T, 6;6; Garntt Y, GOlines,
6 T, 435.

A surety On a c1aimiints bond is su"h a
p:irty.to the suit for thc trial of thc ri~lit
of prop"rty that hi~ rclai ion.-hip to the
jUqge will òisqualii:,. him from tn'in¡; the
Snit. Hodde v. Susan, 58 T, 359,

In a suit a~alnst the husband of a sister
to the wife of 0. district jutl:;e. if till' de-
Ccnù:uit repl'C'scntsn. J'i~ht c!:iinlf!d br hilii-
54.!)! and w!fc in coniniunity. and if t~ic
jutlPllCnt If' bf! rcnd(.rcù ::~:',inst t!i(. hus-
:.anll would affect the COliiluipiitr t .."1 :'t~ of
JIÎl1l3Clf uiul ,vile €'"en to the t';.::-nt of

co:-ts, then the ,,'ife iuustlii~ con~ilÌ,~rt'lj.

"-¡thin the m~:inini; or articl.: .3, :.t.('Uoa
11. of thf' Con!-iiultion. a party to ! hf~ :-uit.
and the (listrict judg(! i~ Jisiiualii¡".i from
tr)'ing the cause. Schultze v, :\I~Lcar¡.', .3
T, 92,11 i-,W, 9:l,

the person ~o related 19 administrator only,
Denniird v, Jordiin, 14 C,A, 3~a, 3i SeW,
8';5.

The judge'~ reliitionship to the garni5h~e
docs not disQu:ilify him in the m:iin action
Patterson Y, Seeton, 19 C.A, 430, 41 S. W.
722.

Where a judge Is disQualifted to sit in a
criminal ca~e beclluse of consanr;inity to
defendiint, the consent of the parties Ciin,
not remO\'c hi~ incapiicity. Greshiirn v,
Stllte, 43 Cr,R, 466, 66 S, \V. al5,

Å. judge 'tiiho is the father-In,law o~ II
diiu"hter of an intestate i~ disqualified from

heiiring an action by the 'I'idow SUing- in
her capacity as sur\'i\'or and representative
of the comiiunit~' estllt~ on a note ex~"
cuted to the intestllte in hi~ Iifetip.ie, under
this ~ectlon, thou;;h the ctaug-hter is P.Ot
niimed a~ a pany, DunCiin v. Herder. ¡;;
C,A, 5l2, 122 S, \\, 90l,

The 'I'ord "party" in tlii~ section was not
limited to those niimed a~ panies in th~
pleadin::s. but in('luded all persons dìrectl~'

int~rested in the subject-matter iind re-
sult Of the snit, includinEl a purch:iso:r or

property ~old llt a guiirùian'~ sale purs\!,
ant to lln order of the coun. Jil'ou \'. Jiron.
Ch',App., 136 S.W, 4n,

Pcrsonsunnn.med in a st1H by p:n~ntifL..
suin;; forthemsi:lves and in behalf of oth,
ers interested are not "parti.'s" \\'ithin
thi~ scction, disquali;'ing judi:e r"l:l.eù I.'
partie~, Interiiational & G, X, L.y, Co v
,\nduson County, CÌ\',App" 1.l S."'. ~J5.

Judge held not disqualified becau;e pr",
ceeding was insti¡;ated b)' I:~ father- in,
law, unle~~ the faùier-in,law had a dir.,e:
Pecuniary interest in the re~tllt of the triaL.
"'olnitzek v. Lewis, Civ,.\pp" IS3 S, '\-, S1~,

That judge In garnishment proççedin¡:,'
Is related to garnishe~. or is insoni.:",~y
connectcd with, 01' interestcd in. subj,'ct-
niattcr of proceedings. doC's not TenJt~r \'01 ~

judi;ient in orii:jnn,l suits:i~ainst tÌL'~\'nd-

ant. (;C'rl:içh ;\I,.unnti:e Co. \', Hu~lies-
Uoz:irth-Anderson Co., Ch',App" 195 S."'.
'iM,

A ~urct~. on an appeal bond is a "part\...
to an action. but in an action for d:1niagt.~
fOT\Vroni;ful$("((uestr:ition. judg-:ncnt iii
olig-ili:i1 pi'oci:ediii:! will not be Ldd \'oid On
g-ronnùof (1ÎsQuaiinc:ir ion of ('ountr judg'~~
h0cauf;cof 1"C'I''.jonshî;) Wii!isi.irery on :.p~
Pt':\l bouil, 1'1",11 :-i,'r-., r i'i-y Goods Co, y.
Fi:l('~, Ci\',App., ~11 S.\\, S::II.

The county court jiid~e who::e il:i:ii.hh'r
\Yas the \\'jÙ~ Of a litihant's SO.1 \\':'d nOt rp~

J:ll..... 0)' "aii:ll1t~.., to the- Jjti.L~nt to cJis.
t;i::i:ïiy hhn ("0111 s:ttin~in thccau:-t'\. \'ïl-

Iiams v, Fc,.(er, CI\'.App" ~;;3 i;. "'. 1~O,
In n quo ".arranto proc~ellin~ und~r Vcr-

non.s:.\nn.Ci\..St. art. 5:"77. to r~.tno\"c n
V~rnon's Ann.Civ,St., art. 15, reiatín~ to sherii-f for miSCOnduct, prI\'atc rd:itOrs

disqualilic:ition ot judge, applies altliough h:iv~ no private intcre~t iii the proceeding,
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Art.5, § 11
Note II

mlnlstrator de bonis non. certiorari to set
aside such order and appeal from order
appointing temporary administrator were
tried toS'ether, disqualification of trial
jUdge to hear the appeal and certiorari di-
rected at order reiusing to set asl"e ap-
pointment of administrator de bonis non
by relationship to a party thereto also dis-
qualified judge to tn' appe.:1 from the order
appointing temporary administrator, ld.

DISQUALIFICATION OF JUDGES

and are not parties to the cause, so that
their relationship to the judge 'Would dis-
qualif)' him, especially where, upon objec-
tion, the pleadings are amended so as to
eliminate parties related to the judge, and
costs ,\'cre paid up to that date, Reeves v.
State. Civ.App" 258 S,'V, 5.7,

'Vhere plaintiffS were brothers-In-law of
presiding judge, judge was disqualified
from acting in any Iiig:ition before his
court involving such plaintiffs, ~lHan v.
Wiliams. 119 T. 60, 24 S,W.2d 391-

A judi:e was not d!squalifled to try suit
for reco\'ery of interests in Oil and gas
:"asehold estates because his :;on was as-
~oeiated with one or defendants in busi-
Iless ventures not Involying such lease-
holds. where son was r.ot Interested in
:easeholds and verdict would not affect hiii
:ntere~ts. thOlll'h judi;ent as':iinst such
.jefE'ndant would result detrimentally to
.-UCh ventures, Xorris v. Cox. Ci\'.App"
~~1 S.W.2d 1028,

Pro\"Loion of Constitution and provision ot

qatute which relate to the diS'lualific:i-
:Ion or jii.-ges from sitting in a case when
r::lated to the panies are "mandatory".
.\.dcock v, State, 146 Cr.R. 8l, 1.2 S,W,2d
: .j3,

Disqualification of district judge by rela-
:;onship to a party thereto to hear appeal
:rom probate court order refusing to sct
"side appointment cr administrator de bonis
"on or. ordèrsuch proceedinr: tried joint-
~y with apPèal from order appointing tem-
porary administrator of same estate ãid
;iot disqualify judge to hear appeal from
.:rder appointing tempor:iry administrator
to which judge'S relati\'e was not a party
or invalidate trial of such appeaL. Fry v,
Tucker, Ci\',App" 1n S:W,2d 3.5, affrmed
iii part, rcvcrsed iii part on other grounds
HG T. 1S, 202 S.W.2d 218,

The rule disqualifying a judge from sit-
ting in trial of case because of relation-
"hip to one of the parties prevents a judge
from lÌ,'ciilingany question arfectini; a
person rdnted to hirnwithin prohibited
.1cgree directly Interested In subject matter
'UlÙ rCtiult of suit, reg-ardlcss of appear-
:ince or nonappe;iriince of the person's
name in the record, Fry v. Tucìier, 146
T, 18, 202 ~;.W.2d 218,

Trial Judge was disqualitled by relation-
ship from disposing- of procceding to which
husbaiid of his wife's tlrst cousin was :i
party, on i;round that any ord('r taxing
\~osts n~ainst cousin'shushand wouldaflect
,'ommiinity rights of COUSili, and n('ither
fact that trial judge, at time he tricd case.

.lid not kiiow that he was disqu'IIiIÌtiù, nor
fact that possibilty of coll~cting costs
taxed iigainst such cousin's husband and
his wifi) was doubtful, would abrog;itc the
rule, Id.

11. - Degree of relationship

A judge ,,'ho is cousin to the wife of a
party to a suit is disqua!ified. Collateral
con$angujnity is the relation subsisting
among persons who descend from the same
common ancestor, but not from each other,
Lineal consanguinity is that re,ationship
,,'hich eiiists among persons where one is
descended from the other, In computing
the degree of lineal consanguinin' eXisting
bet,\'een two persons, ever)' generation in
the direct course of relationship between
the two parties makes ii degree. Thus,
brothers are related In the first degree.
The mode of computing dei;ees of coilat-
eral consanguinit)'is to beS'in with the
common ancestor and reckon do'\'nwards,
and the degree the two persons, or the
more remote of them, is distant from the
anC"'titor, is the deS'ree of kindred bet'\'een
them. Thus, an uncle and nephew are re-
lated In the second degree, First cousins
are related by aflnit)' in the second degree,

T, T, R. R. Co, v, Overton, 1 App,C.C. J
5S3.

'Vhen the S'reat-grandiather Is the com-
mon ancestor of the county judi:e and of :i
party to a suit being tried before him. the
former Is disqualilìed to try the c:ise under
Vernon's Ann.Civ,St, art, 1, since the com-
mon law method of computir.g degrees of
rel:ition,hip Is the rUle in Tcxas, Baker
v, McRimmon, Civ.App" 48 S,W. .l2,

'Vhere the great-grandmother of plain-
tiff's wife, who was Interesti'd in an action
and of the judge who tried the same were
the same persoii the judg(! was disqua!itled
by relationship withiii the third degree,
Gulf, C, & S, F, Ry, Co, v, Loone)', 42 C.A.

234, 95 S,W. 691.

A district jiidge who ",'as a second Cousin
ot plaintil's wife was dis'lu:ilitled to try
the case, so that orders ma,le therein were
coram non judict'. Ex p:irte 'Vest, 60 Cr.
R 48;;, 132 S. W, 339,

That count~' judge's i;randfather and
plaintiff's graiilmother w('re brother and
sister shows th:it the judge and plain tift
were rel:ited by consanguinity within the
third degree, disquiilif)'ini; the former to try
the case, Barnes v. Hiley. Cjv.App., 145
S,W. 292.

A judge Is related to his wife's tlrst
cousin by altnity, although nOt to the hus-

\Vhere appeal from probate court order biind of such COUtill, and, where ii judg-
refusing to set aside appointment of ad- ment against the hU~Î.:iid would adverselY
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affect the community Interest or his wife's
cousin, he is disqualified, Seabrook v.
First Nat. Bank or Port Lavaca, CiV,App,.
1.1 S,W, 247,

JUDICIAL DEPART:\IENT

A judge who presided at trial or cause.
"'ho was related within third degree to a
suret). on apPell~nts boiid, should have
eXC"Jsed hims( ir as disqualified. and de-

clined to make any order in case, First
Nat. Bank v. fIerrell, Civ.App" 190 S,'V.
7~7.

'Vhere a district judge Is related within
the third degree to parties to a suit ror an
injunction and recein~r, he is ther~b~' dis-
qualified rrom hearing the injunction suit.
"-oodward v.Smith, Civ,App., 253S:W,
847,

"-here county j'¡dge. berore whom pro-
"'eeding was had to Fhow that one p",~vi-
ously d!!ciared to be or un~o'-nd mind had
recovered his Ear-it)', 'vas tl:e husband of
the a:i:n of the ..,ìfe or the one pre\"0usly
:ltj~tlllC;edin~nne. thp. county jud£:e ~..:s
rC':nted to the one previou~ìyadji.èzed in-
sane "~\'i:hin third ùe~rf;e by affinity" un-
c.t~r Yernon's Ann.Civ.St. art. 15; VeT"
n'~n's Ann,C.C.p, art. 552, ar.d hence his
jlli~~p.:i(~nt.sho'.Yirit: ri:co\'pry of ~anity \-::i5
" Did, Irons v, State, 142 Cr.P. 227, 152
S, \\-.2d 35~.

Jurer whose sister had marricd second
cousin of deceased was not disqu:ilified
as bi.jr.~ TelatC'd to dece.1;.~d in third de-

gree f"om sel\'in:: at trial of defcndant
aceuoed of murdcrin~ deceased, Cortez
,', State. 144 Cr.P. lIG, IG1 S.W.2d 4~5.

Judge "'as related by affnity within the
third d('gree to his wife's first coU,ili and
hence was disc¡ualified to dispose of mat-
ters involved in proceeding to which such
cousin's husband was ii party, thou~h
cousin herself WllS not named as a party
and anyadjudicatîon therein, with the
"xception of court costs, could afticct only
the alle¡:cd separate estate of her hUsband.
FI'~' ,', Tucker, Civ.App" 197 S, W.2Ù 375,
aflrmt"d in part, reverEed in part On other
groui¡ds, 146 T. 18, ~02 S, W.2d 218,

held not disqualified by reason of such re-
lationship. Missouri State Life Ins. Co, v.
RhYne, Civ.App" 2.6 S.W. 75.,

,\'here plaintiff and his attorney Invokt"d
jurisdiction or court for deci.ion on amount
of fee to be paid by plaintiff to attorn~y
In compenS2.tion case, judicial deterrr;na-
tion of amOunt or such fee was re'1uired
and attorn e)' was a "party" to litii;a ~ Ie n
Withînmeaning of stat:.te di~quo.~iiy:ng
judb"es who are related to partj~s, and de-

cision of juèõe who was fat'ier of attorno'
"'as ,'oid, Postal :-rut. Indemnit)' Co, v,
ElHs, 140 T. 570, 1C~ S.W,2d 452,

13. - Corpor¿ite officer or stockholdor
rel¿ited to judge

A juù¡:e is not dj,:qualif.ed because he Is
related to tho preEident or and sto-:kholder
in a company which Is a pan:; to the
suit. \Vise Count). Coal Co. v, Caner
Bros., 3 App,C.C. .~ SC6,

A jud!:e who Is the brother-in-law o~ n
stoC;:h0IiJ::rnnd president of acorpor:i :JOn

is not di~quaiifi?ù to try' an :lctio:i to ,\yr'dch
suchcorporntion is a p:irry. Lewis v.
HiJ:sboro l:olIel"~,!i¡¡ Co., CÍ\'.App" 2~ S.'\'.
2:;S.

Appointn1cnt of a receiver for C'orpnratir:-n
b)"a j~idge re::itedto SOllle of:he- ~:or-:~.

l~:,¡ùer~n:how'ere not partiE'S h':J,j y:.~:.L
Ex parte Ti!1.;:ley. :r: Cr.ll. 5:.':, 4'J~.".\..
3GG. C.; Arn,St. P.ep. S1 S,

'rl:0 fnet !h3.t tL~ tri:ilj11¡Jg-e in i::-~rnj5!:.
ment was the father-in-law 0: the c-a,'iliel'.
't'.ho w:.s asto(';~l':r)l(ler in theb~..ri::.:l':t è"
banJt. ",'ot:ld not dlSllUü.lif)" tht' juJge unèe:-
this section because of ail;nity Or eon-
sani;uinit)". IG:i;;in:in-Tt'xas Inip:i.111Cnt

Co, \'. Herring ~;atioiial Bank, Civ..\"p"
153 S,W, 3~i.

Jud~c r'?Jated 'within prohilo'ted èe"re",.
to "tocl,holder of Cnpital stadt corl'Or:Uion
held not disflu"liHed from trying caee
'wh~'rL':1 corporation "'a5 p:ir~!". Tt:xas
Farm r~urt":iu COlton Ass'n v, \\ïlliams. 11.
T. 21S, 300.S.W, 44.

14. Counsel in cnse

12. - Attorney related to Judge That the prt"sidi"¡; jUll;:e has heretofore,
An attorney, having :: contingent fee. III as couns~l. g-iven an opinion in regard to

not a partý to the suit whose relation,;hip tho valid:ty of the title to the land in con-
di:~'1u,diles the Juc1;:e, \Vinston v, :-laster- tro\'er"y is not a g-roiin-l of disqUalitieatiPll,

H. & T, C, ny. Co. v, n~'an, H T, 42(;; Lcp.son, 87 T. ~OO, 27 S. W. 7G8, ", Heuman, 10 C.A, (;G6, 32 g, W, 93. Nor
A judgment rendered by a state Jud;;e is it a ~round of ,lisfliiahlic-ation that he

docs not deprive the defeated part). of his has acted as an a¡¡orne)' for a part O\vner
proPerty wIthout due process of law, In vio- of the I,;ndin litigation, but who was hot
lation or fourteenth amendment to the fed- Interi,..ted in th~ p,'ndiii:; ,;uit. Classcock
ern.1 coiistitution, merely because the judge \" Hu;:hcs, 55 T, 461. I:ut If he has at any
was thtl f:ither-in-Iaw of the attorney of Umtl bt":n COlisultedb)' nnd given nd\'icp. to

tho successful party, who was entitled to one of the liti;::ints as to the matter.. i.. di".
receÌ\'c a part of the jUdg-mcnt for his feeii, pute, :ilthougli without rcc, l¡e is disqnali_

:-lissouri, K, & T, ny. Co, of Tcx3. v. tied, Slavt"n v, '\'hel'ler, 58 T, 23; Nl'w-
:'Iitchllm. 57 C,A. 134, 121 S,W, 871. como v, Lii;ht, 58 T. in, H Am.n~p. 604.

Trial jud¡:e, who was brother to plaIn. This dlslJu:i:ification exists if the judge
tift's counEcl .I suit on insurance pOlicy, has b~lore hi,; eleciion 11':\:0 con:;ulted u

IjG
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er of 0. nOLe promised o.fter his discharge in
bo.nl,ruPLCY to pa)' it because a law tlrm or

which he \"as then a ineml,r'r ap,'eo.red as
atlorae)'s in proceNIi"i;s prior to the bank-
ruptc)" or the m.:l,cr. D':.cxwell v. Farm-
ers' & ~.lereh::l1s' ",at, Do.nk, 97 T, H5.
79 S,W, 51S.

DISQUALlFICATIO~ OF JUDGES

an attorney. and has ",i\'en advice as to a
matt~r in di~pnte. w:iich afterwards re-
.suIts in a $uit tc-t\":een the parties at vtlri..
nn(:.... i".(:òl thGUi.~l he has char;:ed nof4?e
for his ad\'ice, That "the pref,idinh judge
had h~reto:ore. ü~(,ol1n:5e:.gi\"en an opinion
in Tt'::."'rd to the ,.,,:,dity of the Litle LO the
:~ilÙ ín controverpy:' ¡snot ('quivalcnt to
"wiiere he shall ha\'" been of cotllsel in the
ca-e" (Const. of J "G~, art. V, ~ 11), and is
not;: ::round or disr¡iia:iiìcation, and nn or..
der for ch:in¡;e of venue for such reason Is
nelt le¡;al, and when ol.jected to is a cause
of re\'ersal. .Railroad ", R)'an. 44 T. 4:G,

A District Judi;e cannot presUe on the
tri:i1 of a criminal c:ise 'I,herein he has
~e(:'1 of coi:nseL Thompson v, ~t:it", 9 Cr,
R.C :'!. Bat ~uch disQualiiìcd,;:.êg-e: ni:iy re.
cci\'e nn indiCtment from the ¡;:ind jury,
tl::d ,,'ake ordlèrs preliminary to the trial of
the case. Cox v, State, b Cr,R. 659.

An attorney for a pri~oner discovered
~:)!r.~ int~rliri/=~ti0ns and alterntions in the
r.r: .(':~..:'~ h~~i.-LonÙ. :i:.d i:i conycr!:ation
..;l:l~o~.~"'r :itLc:-:le....sfor the p~'j~oner niain-
tair.f.d t~:e h:\"a.'k;HY oi ti:c; boud in cons~"
C!ui:nce. lie h.:!ù no ç')r:\";:'.-:2.ti'.~nl\'ilh the
prI::ooC"r ont1:c suhject. IIcld. that he
~v:i-; not disau: .H!Ied to EH ns ;ul.g-c in a
~:iìt on tÍ12 bond, Hobbs v, Campbell, 79
.r. ::G~'. 1:' S.''\. 282.

A :uJ",e is not di~'ltlalifk1 b~' r"a~On of
his ¡.:.une ha \. in:; t"en inad\"ertently signed
to n. r:ê:idi.1~. l:n.iìy..-ay Co. v.)lac!,ncy. 83
'1, .11V, 18 S,W, 94~,

Tii¡S section, when construed with Ver-
non's Ann.C,C.P. 1~,~3, arts, 25 and 32, does
no, dist:ua1ify one who w:!s district at-
terney and jud:;e-e!~ct at the tiine the
ofr"nse was coniniiaed, but who did not
app.oar against the accused, from conduct-
ins the trial after his term as Jud;;e began.

Utz;11an y, State. 32 Cr,R. 4~G, ~.1 $,\V, 412.

A t::niaty judge is not disqualified to try
a~uit to I'esciud a sale IndueI'd by false
repl'"sent:itions, because he is the attorney
fer a party prusecutin~ a suit in the dis-
trict COUl't to rCt'o\"er goods sold to the same
buyer on thc ground that he had made
false statements as to his finnncial condi-
tion, Meyer'l Y. Bloon, 20 C,A. (;54, 50
S,W, ::17.

A county jud¡;e havin!' been counsel for
dcfenù:int held disqualiti\'d from presiding
at a certain triaL. "'oody v. State, Cr.
App" 69 S, W. 155,

A county jud~e who pi'epared a motion
tor new trial in behalf of a sheriff in an
action n~ainst him In justice court was
thereby di:;qualHlcd to tr)' the case on ap-
peal to county court, cven thou~h he knew
Iiothin~ about the fncts and .lid not con-
sid.'r himself the sh,'riWs attorney. Gaines
v, Hindman, Civ.App" 74 S,W. 583.

\Yben county judi;e Is attorney for a
party In the district court he cannot talce
his clients ~:iìiJnvit to his inability to gh'e
Security for costs in lieu of writ of error
bond, Kall,losh Y. Bunting, 40 C.A. 233,
88 S, W, 389.

A judge is disqu:ilitled to try a case
'Where, as an attorney berore he became
judge, he 'was coasulted b~' and ad\'ised one

of the parties. in re~3.!"d to a depoF:;.on
that "'3. hein¡; tnken in a C:li;e bet'l,een the
same p:irlies and iri\'o!\'i!", the same sub-
ject-m:ittlèr. It is hn,,,aterial what 'Was

!laid in the consuitalion or wh:u the advice
was, It m:iyha\'e been considered hy him
a matter not ai-~ecUn~ thecr;se or one too
trivial for the party (who coasu¡ted him) to
notic~.iI:isin;: been cO:1!iulted in regarf~ to

the matter and havin¡; co'.ins,,Jetl the party
in re¡;ard to it C01~Hi:uted l,¡m coiinsel i:

the c:ise cnd dk'i;;ali::ed him from after-
wards sitting in the ctlse as a ji"J;e, John-
son Y, Johnson, Ch',App" S9 S.Yi, 110.1.

That the re:;l:ir district jud;;e :ippe:ired

to sOme extc" t as one of the coi:::sel for
the succe,:srul p:irt)' held no ground for
the reversal of a correct ji"1£11,,'nt. ~lc-
Allen Y, Uaphiiel, Civ.App" 96 S.\\", .60.

A county judi;e is not disqu:iliiled froll
acting in a criminal case b¿cau~e he is at-
torney for plaintiff In n ci\"il action a;;:!inst
accused in the district court. ~icIiidoo \'.
State, 6G Cr,n. 307, Hi S.W, :35,

.Jud~e held not dis'1Ualified to appoint a
recei\.er of a rnilro:irl comp:iii)' because at
some time prior thereto he had been cun-
suited by persons who had suhscribed nion~
ey to aid In Its construction, COncerning-
their liabilty on their siÙscrlptions, Butts
V, Davis, Clv,App" 149 S.W, 741.

Under thIs section, andVernon's Ann.
Civ.St, art, 15, that a tri:i1 jud~e ha"
been of counsel betwcen the pnrties In n
dit'erent case dce'l IlOt disqualify him.

Stockwell Y. Glaspe)', Ci\'.App., 160 S,W,
1151.

The Assistiint CounLy Attorney, who in
dlschar¡;e of his duty ns"isted the ~rand
jur)' in Im.estii;:ition or the case and wrOte
the indictmcnt returned, which w:is sup"r-
sedcù hy another found hy thcsucceedillJ;
¡;rand jury. Is within Y"rnon's Ann,C,C,P.
an, 55:!, disqualifrlnh a judge to sit in cat.e
where he has bt:PIl coun:;,'1 lor the "t:'t".
I'allerson v. State, 53 Cr,R. 1G9. 20:: S. W,

83,

District judge !1eltl not di"qualifìi'd b~-
Jiidp;e held not disfJiialil.pd to hear a cause he ,\'aii empl,we,i whi"~ un attorney

ciiuse Involving the issue whether the iiak- by counsel for plaintiff, where lie Was not
2 Tex.St,Constitution-12 177
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a member oftinn and had no Interest In
the case, :¡If.rc;iants' );at, Dank of
Brownsville v, Cro.ss, Civ,App" ~53 S:W,
555.

JUDICIAL DEPART.:IEN'T

Jud~e, even if of counsel in case con-
cernin:: disputed boundary, r.as not there-
b:; disqua1ifl~d in subsequent case invol\'-
ing differe:it partics and different land.
Ruth v, Carter-Kelly Lumber Co,. Civ.
App,. 256 S,W. '05,

'Vhere D.ccused and another 'Were jointly
Indicted coindictee's attorney who, on ab-
sence of actin~ judge, became speCial
judge, held disqualifled from Sitting at trial
of accusE'd. Parrishv. State, 12. Cr,R. 13S,
'i5 S, '\V,2d ::62,

A judge of the district court who, iis
district attorneY, acti\'ely participated In
the inve"ti::ation and preparation or mur-
der prO"eCUl ion as counsel for the state.

prior to his r¡ualif)'ing as judge, was dis-
qualified from sinin:: in or acung in the
capacity of a jUrli;e in the case. KolJ v.
State, 143 Cr.R. 1til, 1:;7 S,W,2d 377.

To come ".Ithin the meaning of "counsel
in the cnse'" it mUst appear that th"!
judi;e ac;"d as counsel in the very case
that is before him. Ex parte Larg-':nt, 144
Cr. R. 5~2. 1'2 8,Y..:J 41', certiorari denicd

63 S.Ct, 72, ~li 1,.S. I;GS, S7 L,Ed, 531j, re-

hearini; denit?d63 S,Ct, 413, 317 i;,s. 'i13,
57 L.EJ, :;68,

Under prO\'ision of statute and constitu-
tional provision relat Ini; to disqualification
of judges, whcre iud~e in liquor prosecu.
tion had been assistant county attorney
who prosecuted and secured convictions of
defendant for prior liquor Violations, de-
fendant soui;ht b)' motion iit start of trial
to have judge di"qualified, iind rulini;s on
evidence, instructir..~ Jury, and hearinr:
mot ion for new trial called for exercise of
judicial discrelion, the entire proceeding'S
were a nUliit)' and tlie jud¡:ment or Con-
viction void, Adcoclt v, State, 146 Cr,R.
84. 172 S,W,2d 103,

In liquor pr¡i,,~cutlon, where county JlIi~e
had been assistant county attorney at
time of prior liquor prosecution :i¡::iinst
s:ime defendant, the county judge was
disqualified, \Voodland v. State. 147 Tex.
Cr,R. 84, 178 S.W,2d 528.

~Iere fact tli:it trial Judge wal! ai;slstant
county attorn"y at time the allcgt?d of-
fenses Involve(1 nrose Or were tiled did not
mal,e him ""oiin~el" for the stnte. but. if
he had p:irtkip:ited in prepnr:tion or in-
\'estig':itioi) 01 t"'J ease, he would be Coun-
sel for the "1:Lte. Prince v. State. 158 Cr,R,

65, 25.2 S.W,~-i 915.

On motion for trial judge to recuse him-
self, record established dlsqu:ilification of
ludge 011 ground tliat while assistant coun-
ty attorney hI) had nsi;li;ted In proseclltlon
of ii companion case. Id.

In order for a trial judge to come WithIn
Inhibitions against sitting as judi;e in a
case in which he hn.d bE'en cOiin"el, It lii
necessar)' that judge had acted = couni;el
for some of parties in .,uit before him in
some proceed:ng- in ,,-hil'h issues ,,-ere same
as In case before him, :.I:itlocl, v, SandE'rs,
Clv.App,. 273 S,W,2d 9:;~,

Fact that trial judge had b~en counsel for
certain person., in a voluntary partition of
land", a portion of which were involved in
ii suit benveen different parties in form o~
tresp:iss to try title, did not disqualiiy U,e
JUdge from trying the case to try title, Id,

15. Waiver of disqualification
The incompetenc)' of the judge cannot be

waived by consent of parties. Chambers v,
Hod:;es, 23 T, 104,

The disr¡ualitication of a judi;e is a mat.
ter affecting thejuri.s1¡ction and power of
the COllrt to act, and cannot he waived.
Lee v, Dritish-American lIongage Co.. 51
C.A, 272. ii:; S, W, ~2G,

This SeCtion relatini; to interest Is a
declaration of public poiicy, and the dis.
qualif.cation cannot be w:iiw'd. LindsIiè\'
v, Lindsle¡f, Ci\',App" 152 S. W.2.1 415, re'.
versed On other grounds 139 T, 512. 1fi3
S.W,2d C3~,

DisqiialWcation Of jud¡:e ui:dt?r this sec-
tion and YernOn's Ann.Ci\'.::t. nrt, 15, pro-
hibiting hitn iron) siuj;¡g in 

any ca.3Cwherein he maYbe i;iterested or where
either of p:irties in:is be related to hiii,
affects judge's jurisdiction and power to
act and cannot be waI\'ed, Postal :'Iut,
Indemnity Co. v. Ellis, 140 T, 570, is, S.
W,2d 45:!,

"'here disqiialitic:'tion or jUd¡:e arises
from a Constitutional or st:itlltory Pro,'i.
sion. it cannot be wai\'ed e\'en b)' cc""ellt
of parties litigant. '\,"Coii::ind v. State.

14, Cr,R. 84, 1 'is S. W,2d 525,

The ùisqualific:ition or :i jiid~e b)' rea.
son of his intere:;! in the ca~e or b)' re:ison

or relationship toone of the p,-rties cannot
be w:ii\'èd in orùer to give Yalidit\, to his
actions. Fr)" v. Tucli:er.l-1û T. IŠ. :W~ s.
W,2d 21S,

16. Objections

The qu('stion or di"aiialifi"ntion of a
jud~e by reason of his ilHt'rest in c"se or
by re:ison or rclati.:n"hip to one or the
partie" may be raisèd i;libscIJucnt to his
actions in the case, Fry v. Tucl¡cr, 146
'1. is. 202 S,W.2d 21S.

17. Determination of disqu,ilification
The disqiialification, ir COnli'sted, miist be

shown b)' testiiiony IIPOII a proiier issue
nrising on theS\lg'1;\.'.:tlt11l. I-lender::on v.
Llnuley, 'i5 T. ISS. 1:i ~. \\. "'; Wrii;ht v.

Sherwood. Clv.App,. 3, S,W. lûS.
1.8
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v,Îiere n, county judge of the COUnlY
where appellant resides Is disqualified to
try lhe case because of some of the con-
ditionsspecified in constitution and siat-
ute. he is for the same reason prohibited
from performing n,ny judicial act which n,
trial jud:;c or court must perform before
jurisdiction of the appellate court attaches,
and an affdavit of inabilty to give appeal
bond. pursuant to Vemon's Rev,Civ.St.
1925, art, 2266, made before him, is of no
more value than if m;ide before :i notal'
puhlic or clerk of a court. The determina-
tion of the suffciency of the strict proof
of inabiliw to give security for appeal costs
is a judicial act which a disQualit.ed count).

judge cannot periorm, \Yells v. Arledge,
Civ,.\pp.. ::~.~ S,\V, 991.

DISQUALIFICA TION OF JUDGES

.'-n I"sue as to the disquallfleat1on of a.

juÜi:e to sit as such in a cause pending in
his court should be tricd and determined b~'
him; his evid,mce should be gi"en under
oath. and the facts in evidence on the is.
sue s:iould be incorporated in the record
on appeaL. Sla,'en v. Wheeler, 58 T, 23,

Judge should not tr n, c:ise in which
there is the least ground for his disquali~-
c:ition, and if error Is ever made as t() dis-
qualification it should be in favor of dis-
'iualiiicatíon rather than against It, Co-
tulla State BanK. v. Herron, Civ,Ap¡i., 202
!".W, 7~7,

Doubt regarding disqualification of jud~~
"liou;d be resolved in favor of disqualifi-
c:itiGn r:uher than for qualii1cation of
:ud~e, Lindsley v. Lindsley, Civ,App,. 152
S.'\'.2d 415. revl'rsed on ()ther grounds 1::~

T, 512, 1C3 S.W.2d 6::3,

ia. Acts of disqualified judge

Th" acts of jud~es subject to any con-
'tit~i~ional dis:¡ualificalion are VOHI' Cham-
!'i.-c!,s Y. ilolJi:es. ::3 T. 10t: ~pw('onic"".
Li.;ht. 55 T. HI, H Am.Rrp, r,Ol: Temp:e,
ion v. GidÜin¡;s, SuP.. 12 S.\\'. 551; ,\n'
i:re;'"sv. Leck.Z3 T. 455: Durks v'. Len..
:,,.It, ;;2 T. 277; Gains v, Darr, 60 T, 676;
.TOt,en v. Gunn, 13 C,A, 84. 35 S:W, in;
Xvn:i ;,aiis Co, v. 'Vingate, 51 C.A, Gn9. 113

:'.\\', 152; Lee v, British-American ::Iort-
;;:1:;e CP., 51 C ..\. 272, 115 S, W,320.

Thouc;h the jud;;e who ¡;ranF'd the order
¡or is~uance of a writ of certiorari and
approved the bond w:is disqualii1ed by in,
terest, and therefore the order and bond
were void, yet another and qualified judge
havin!' presided when motion to dismi5s
tÌle proceed in!; was made, and he having
made an ordcr allowing the filing of :i new
I.ond, which he :ipproved, and made an or.
(:er adopting and contìnuing in Jorcethe
writ theretof()re issued. this was in i'(fect
an appro"al of the npplication for the writ
~.nd :in authorization of the writ. and rc-
¡¡"ved the proc~e(1in;; of objection on ac-
count oe the disqua:ífco.tion of the tir.a
j¡id:;e, Comstock v, Loinnx, Civ,App., 1:5
i:, \\', 185,

A diiqualified jud!'e cannot enter .0. de.
cree or ()rder o.;;reed to hy the parties, and
"-n~' jud:;ment rendered b)' him must he
rever5ed, Seabroolt v, First Nat. Danlt oe
Port Lavaca, Civ.App., 171 S,\\', 241,

An order extending the time for filing
the sto.tement of fActs and bils of excep.
tion, made by :i judge who is disqualified
to sit on :iccount of h:iving represented
One of the p"rti-:s In the act ion, Is void,
Do'sons \,, Sheritlan Stove li1fg. Co., Civ,
App" 178 S,W. G6:,

If :i judge has been of counsel in CAse in
hehalf of one party he Is discuialilled to
tn' casE', and his order dismissing it was
void. Kruegel y, \\'Uiams. Civ,App.. IH
S, W. 683.

An)' judicial act or discretion exercised
by dis'lualilied judi;e is void, King \'. 'Vise,
Ci':..\pp., 1 S.'\'.2d ,32,

Act of judge subject to constitutional
disqualification is void as bctween parties,
and can be attaclted in collateral proceed.
Inc:. Weil v, Lewis, CiY,App., 2 S.'V,2d
u','J.

Proceedin!'s before special judge, n()t
shown b~' clerk's minutes to have been
ejected in substantial compliance with stat.
ute, are void, 'Varner v, Buckley, Civ,
App., 42 S,\\.2d 116,

A judinnent, entered by a judge who is
disqualified by constitutional inhibition
a;;,,inst permitting :i jud;;e to sit who has
be'-n counsel in the case. is void, \\ïlliams

v, Sinclair.Prairie Oil Co" Civ.App., 1::5
S.W,2d 211,

A district attorney could not, :ifter his
appointment as jud;;e, approve an appe:il
bond in a case in which district attorne"
hac! participated, since his act would in',
yol\'e exercise of judicial diccretion, ,\'al.
lace v. State, 138 Cr,R, G25, 138 S.W.2d
116,

The acts of a judge subject to anY con-
stitutional disqu:ilification are void. Lind"-
le~' v, Liials:.:y, Cv,App" 152 S.'\'2d 415.
revCT"ed on othcr ¡;roands 1:~ T, 512, 163
S. W.2dG33,

A dist!ualiiltd j\lll~è ni:iy pi.~rfor:ii nny

acts as ar'- lIinisteri:l. bnt lIay not per-
form an~' acts that call for the exerci~e hy

him of :i ju~li.:i:ii di~crction. KolI v. State,
Cr..\pp., 1~7 S.W,2d 377,

Acts of A disqualilì"rl jwíg-(' coq~tituting'
an exerci5e of "judicial discretion" and
ther"lor~ prohibited include chan;.iiii; the
venue ()f a case, dr:iwing the venire, and
:ipIJ1'ovinS' :in appeal bond, Id.

Jud;;e ()f the Fifteenth District Court of
Grayson County who was ~H"qualitled to
act in munler pros,'cution because he had
Investii.:itcd the murder while he was dis-
trict attorney, performed an act of "judi-
cial discNtion" rather than a. "ministerial
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act" ,,'hen he transferred the murder pros-
ecution to the Fift)'-è':ïn:h Dis:rict Court
of Gra)'son County. re(iuirin;: reversal of
murder coiwiction. 'Where the tral1srer 'Was
111Jthorized only by \'irtue of power con-
ferred bi' stawte, Id,

A jlJdicial act of di!'cretion exercised by
ii jlJdi:e disqualified lJnder this section and
Yernon's Ann.Civ,St, art, 15, ptohibiting
him from aJ'ain sittin", in a case where-
in he is relat..i1 to Eoither party Is \'oid,
Postal ~rut, Inuemnity Co. v, Ellls, 140 T,
570, H9 S,'\V,2d 482.

JUDICIAL DEP ART:\IENT

'\-Iere a county ju1i:e hearing second
IiQ'~or prosecution ".:as ùisQlJalified because
he had bE"~n a~~Ü:tant countvattorne~:
ii time Of first prvSfctlion, judbtent ren-
dered on second prcsecution was void and
subject to colla:..r"l attn.ck. Woodland v.
State, 147 Cr,r., 84. 175 S.W,2d 5:8,

"'here second con':irtion for vio'ation of
liquor law was voiù because of disqualifi-
cation or jt1d~e iVÌlo h~dbeen a.ssistant
county attorne~. at time of i1r~tpros('cu-
tion. the sf-conù COn\"lci:on 'tvas not nxaîl-

able to Slate ior enhanc~ment oi lJlJnish-
ment in t;iird proseclJtion, ld,

Jud;;e dis'lualifiei1 by re~-itionship to one
or t:~~ i):ir;.ies tïli:reto to h~ar appeal from
procaic cc.urt oròerrefu~ìr.-; to set aside
appoin:inc:ct of aùministrator de l'onis non,
lacl\.ed jur::d;ction to make p:ir:i('s to such
appeal p"-rtirs to another u!)!):':-i and cer-
tiorari p~ocr:~òin!; in\'ol\'inii propriety of
same aprO!n:nH~nt and appointtnent of
temporary r'.dmini.~trator in sanle estate or
to a5-Sess any costs :lg':linst~t1ch parties
in any of the proceerlir:g-s. Fry'v. Tucl~er.
Ciy,App.. 197 S.'\\',~d C75. affrmed In part,
reverseù in p:crt on other grolJnds 146 T.
18, 202 S"\\,~d 218,

Any order or judg,,,ent entered by a trial
judbe in any c~u=e in 'tvhich he is di:,ot:nli.
fied is ,'oid. Fry v. Tuc!;¡)r, Hò T. 1S, 202

S,W,~ù 218,

19. - Periniss¡;,le acts

A judi;e di~qua'i~.~d to sft In a criminal
case may nevdthek:',; set it on the docl",t.
Taylor y, State. &1 Cr.P.. 3:'~, 1,:, S,'V, 1147,

A j",!ge's dhc¡u:il:fication to try a ca~e
did nOt di~qnaliy h;ni to can the special
term of court at which It '\'as tri"'i. U. S,
Fidelity & Gnaranty Co, v, Hellùerson
COlJnt:.., Civ,App" 253 g"V, SC:"

The mere i:rai1tin~ of leave to file an
nmendin..nt to piuiùin~ is iner('ly a for-
mal order where nothing is ikci,lcd, aiid
one whieh an interc;ted jud~e may enter.
Reeves v. St:ite, CÍ\'.APP., 2:'8 8,'\V. 577.

"'-here conditions ptecedcnt were com-
piled with, ad b)' city coniiiiissioners of
entering order callini: ei,,('ion on question
of their recall was p~ain "ministci'ial dUl)',..
which cOlJld be E:nforccd b)' mandainlJs, 111-
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tholJgh they 'Were Interested In result of
election. Miler v. State, Civ,App,. 53 S.
W.2d 838.

A judgment In suit by next friend of a.n
Insane person to cancel cer:ain oil and gas
leases and to reCO\'er certain mineral estate

en:ered by jlJdi:e who had been of counsel
'Was void lJnder constitutional provision that

no judge shall sit in any case when he shail
have bepn cOlJnsel in case, 'Villlnms v,
Sinclair-Prairie Oil Co" Civ,App,. 135 S,V-:,

2d 211,

The entry of an order by a judge. re-
qlJiring COlJrtreporter to mal;e a state-
ment of facts, after filing by defenåant of
paup..r's affda..it, cOnstitlJted periormance
of Apurc!y "ministerial act" which jlJdge
cOlJld perform 'not"-ithstanding that he had
been an attorneY in case, and reitisal of
jlJd::è to enter slJch order, althou::h re,
qlJested to do so on several occasio"',3
justified revers:il of conviction, ,\'aliace
\" StMe, 133 Cr,B. C25, 133 S,\\.2dllC.

Unc1¡)r this section prohibiting a jud;:c
~itling'ina.ny case in "\.:hi:h he 'was C~U:l.

sel. inc~!,acity of a d¡~'1uali:ìcd jlJd~e ex,

tench: oriiy to o.~y:ictio:i in.:ol\'!n;;('x~rcise

of ;i.dicjal èiscrêtion, and hence s:.ch a
judõe niaJ." peri?ìnipUrelj" nlirÜsterial a.Cts.
ld,

The term "mlnist"ri:i1 act" which a dis-
qualified judJ'e is iiot forbil!dcn to do, in,

chides the makin:: 0: oråc~$ prt!ii"i:iaryto
the trlal.the transferring at such a ca3e
to a COUrt ¡:aving juri.;dic:ioii th~reof, the
setti";; of a case for tri::l, the reinstating
or 0. case ,,'hich has bè.:nhi.pr0;ierly dig..
mis~"ù, and the receiving of :i report ot
the grand jur)' embracin", an indictment on
the trial of which he ,,'ouid te åis'iualilled
from sitting as trial jt:ù;;e, ,,~pcciaii)' in
absence or :.:ny cliallcn;:12 in 1 :ruir.e. I~ol:
v. State, Cr,App" 157 S"W,~J 377,

2!), Special j:.clge
,\"'~rnon's .\nn.Civ.St. art. 1~'\5. docsnot

coniii~t\\'ith this section and i:iust he COIll-

plied with when the disir'ct jud~e is dic.'
c¡ualilied by reason of beiii;: :i part~' to a
suit pending- in his COUit. I~rut.'gei y.Xng:i.
Civ.App" ,2 g,,\\'. G01, l~o~: Qates v, State.
5G Cr.lt 571, 121 i:.'\\', 370: ,\lIe)' v. :iay-
ii"ld, 62 C.A. 231, 131 S.W. 29:;.

These nmenilm"nts to the constitlJtion re-
pealed only such exislin~ la\',sng \\"cre
replJi;lIant to them; and at tl:e time thcy
w..nt into eifect there wI're statutcs in ex-

Istence which pr~scrilied. that whcn the
county jul!;;o should be disqt:alitled to 11')
a.ny case, it should be tra¡isierred to the
district court, and that sttch COlJrt sholJlù

have otiginal jlJrisùlction thcreof. It the
pro\'ision in reterence to disqualification oC

eOlJnty jlJ,J;-e liaillieen mandatory, since It
applies especially to the count). jlJd¡;e, iye
should construe it n~ pointing 01Jt the only
method by which the disquiilillcatlon ot
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regular judge of county court wii disqual-
iliei. or cause of disqualification, held not to
disclose fundamental error, Compete v.
Girand. Civ,App.. 42 S.W,2d 278,

A speCial district judge elected by mem-
bers of bar to "preside in aU cases In
which regular judge was disqualified" was
not appointed In consonance with Ver-
non's Ann,Civ,St, arts, 1885, 1S88 to 18~1. or

this section and hence judgment he ren-
è1ered. In action for Injuries and property
damages arising put of automobile colli-
sipn. 'I';as void, Younger Bros. v. Turner,
Civ,App., 132 S,W,2d 632.

DISQUALIFICA'nON OF JUDGES

t1i'lt c.ffcer was to be remedied, Lut the
lan¡:uage Is: "A cpmpet~nt person may Le
appoiited in such manner as may be pre-
~c-ibed by law," This Is the language of
p('rmj~sion and not of command. and we
construe It as having been Intended to con-
fer a discretionary power upon the legls-
lmure over the subject-matter, and not to
limit thc morc genera! power conferred by
..cction 16, Dulaney". 'Valsh. 90 T. 333.
38 S,W. 'NS.

The acting county attorney of a. county
;,. not disqualified ftom acting as special
Judge In the trial of a case, pursuant to an
:i¡-"ointment by the governor. McCam-
r.:'nt v. Webb. Clv,App,. H7 S,W. 693.
~otwit1:stnnding Vernon's Ann,C.C,P.

art. 55;;. the local bar. under Yernon's Ann.
CÏ\',St. art, 1857. pro\'iding that whene\'er
the ¿uJi:e of the court shall be absent or
"n~ ~iieor unwilling to hold court the prae-
tic:jl)~ Inwyers of such court may elect a
special jUdge. may select a special judge
1\'ho:re tiie Governor fails to designate a.
di~trict jll~:e to tr~' the c:ise in which the
re::u :ar district jud.:e was disqualliìed.
We:." ,', Re~'nolds. Ci,',.\p¡i" IGO ::,W. 15~.

ACts 34th Lego c, 45, authorizip.!, the aP-
pointnient of a special judge where sici:-
ness oI'other reasons render it irnpossibIe
for !'ll' disqu:ilified judge to eXChange with
a rr;;":a~ jUdge. pcrmlts an appointment
on!\' '.\'hen the t:xchange Is impo~~;bleln
facL Cohn v, Saenz, C:v.A;ip,. 194 S.W.
.;S~:

A ~;:ecial distrkt judge elected by the
hiir !n try a p:irticul9r criminal case on the
rH..;,:l::~lifiC'ation or the reg-ular districtju(lgc
lI1IC¡":- this section, held not to haye power
to sio;:\s Judge, he not h:iyin~ been selec:cd
h~' t:.~ :Htornc~:s In the case nuder Yer-
'"0:;'5 Anii.Civ,St. arts, 1S8:;, ISSG, and art,
18S7 not ap;)lying, Strahan v. State. 57
Cr,H. 3U. 221 S.W, 976,

J'ud;;e absent from the courtroom while
pr"'l"iring to m:ike a. trip, held absent with-
in 111'" slattJte aut!ior¡::in~ the election of a
~!'''ci:i i .iiitlo;e by the biir, altholll1h he was
stil i:i the city, Tucker v. State, 94 Cr,
R. 11', 219 S, W. 10~3,

'.,'here specinl judge elected under 'Ver-
nOn's :.nti,Civ,St. art, 1887. has apparently
ful!~' tried case, In ab"ence of regoular

jti,;,.n, questions as to Incomplet~ne"s pf
st:i,ute are moot, Carroll v. State. 104 Cr.

n, 11, 282 S.W. 233.

Ita district judge before whom a cause is
pending has not certified to the Governor
hi" disqualification, Go\'ernor does nOt have
authority to act but If Governor has re-
ceived such certific:ition. he hai authorb'
to designate some district judge In an ad-
joining district to exchange benches 'tith
the regUlar judge, and If the judges are
prevented from exchanging benches and the
parties to the cause iail to agree upon an
attorney for the trial pi the cnse, the Go"-
ernor may, upon receipt of a certific:ite of
Inabilty of parties to agree. appoint a per-
sOn iega.lly qualified to act, Op,Att;',Gen"

19:9, Xo. 1566,

"'here count;- judgoe was disqualified to
pri;side over probate proce"J:ni;s In Which
he desires to file for l'ecorJ the birth eer-
tificates of himself and hIs brothers and sis-
ters, he should cen;:'~' his 1!i;,:111:iIi:ication to
the Go\'ernor. and it W01::i. then be the
duty of the Governor to appciiu a suitable
person to serve as co:in t:' jtl\:;;e in his
place, Op,Atty.Gen.. 1910, Xo. 0-2673.

21. - Agreement on speCial judge

Vernon's Ann,C,C.P, art. 553, does not
tra.nscend the constitutional provision in
providing that SUCh sgoreellentmay be
made by the attorneYs of thi' parties and
the attorne~' I'epres.'nti:i¡~ the ::tate nia~'
make such ngreemell with tìie defen.itm!
or his attorney, D;i\'is v, State, H T, 5~3:
Early v, Stnte. 9 Cr,R, 476, o\'errtJllng ~ur-
ray v, State. 3.1 T, 3~l,

"'here a district jiidr,e hns been of ('otln.
sel, the parties ma)'by consent appoint a
proper person to try the case. Thompson
v. State, 9 Ci'.R. 649,

In iisult by publication. the judg(! b..,n:;
dlsqualifie,l, the plaintiff sclect"d a special
judge, who proi'ee,hi,l to i'endrr judi:ment
by default, The st'lt'ctiol1 b)' the plaintiff
not being- an nppo;ntl1cnt b)' the parties.
there was no juri"l1iction. and the judg-
ment renderl'd ili the c:iU.~e was void.
Mitchell v, Aùams, 1 U,C, 117,

GC"'f'rnor's a!lPointm~nt of practlcln~
la\\)'~i' to try I'$e held yoÎ\l fo:- want of
:~~\n~Ütu!icn:il conditions prcceilC"nt. IIar-
ris v, ~~tate. 105 Cr,n. 342, 28S S, W. 450.

Sherifr's failure to make proclama.tion at
courthouse door that special judi;e Is about
to i,n dected r.'iiders electlol1 void, \Varner A juili;e cnnnot be sl'ected by one party
v, DuCi,I!'y, Civ,App., 42 S,'V,2d 116. In the nbsciice of the other, anèl his nets

I~,'..ord disclosing judgment was signed are void, Latimer v. Lo¡;ood. Ch'.App..
by sp;:clat judGe, but failng to slipw that 27 S, W. 91l0.

IS1
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'n~ere a special jud¡;e was agreed upon
b)" all of the l"rties (:xcept two. and It \vas
not sJio\\'n tLn: they were Parties to the
a¡;:eomcnt. "n,! they did nût nppear, tLe
spcc:nl ju:l",í' w::s without lawful authority
to ,ieiei'mine the issues aifecting their
rights. Lomnr \'. lIIorris, s~ C.A, 3~8. 1~6
S.W, GC3,

JUDICIAL DEPART:\IENT

Under this section, and Vernon's Ann.
Ci".St, art, l~, :uiil Ycmon's Ann.C,("l',
arts, 552, 553, the selEoction of a epccinl
judge by agreeinent was authorized only
when the rc:;lar judge was disaua!iled,
Summerlin v. State, 6~ Cr.R. 2.5, 153 S, W,
S~O.

Under thIs sect;on, where the parties to
a suit in the District ('ourt. from 't'hich the
regular Jud~c wasab~entunrl('rqUal"alltine
restrictions. :igl'eed to try the case befure
a member of the bar. such special judi;e
was without authority to act, Dunn \',
Home .:at. Ba.ik, Ci..,App,. 181 S.W. e~~,

Selection of a specinl judi;e by agreement
of the partie~. in a case where the rí'guJar

judi:æ was not ,¡¡,qualified merely by h:s
absence. was a nullity, and the acts of the
speci:il judze WHe \'0;01, Picl,ett v. lIlich.
ael. Ci",App., IS7 S, W. 426,

'Where the record is silent as to the ap-
pointment of a special district judge by
coiis,-nt of the parties. the Appellate Court
must prcsume. in ii,e absence of excep-
tions. that the p:irLcs cxercise their con-
~titutional rii:ht to empower the special
judi:e by consent to try the case, Eos.
setti v, Bena\'ides, Ci...J\pp.. 1~5 S.'V, ~Og,

Conceding the au:horit~' of the Legisla-
ture to pa.,s laws facilitatini: the exercise
(If the right of ti~e parties under this sec-
tion, to select a person to try the case in
lieu of a disr¡ualiCì0d judge, such la\\'s can-

not beinconsi~u'\nt ,,.iththe terniS or re-
stricti"e of the rii;ht ¡;i"en by the Consti-
tution so that Vernon's Ann.C.L:,P, art, 553.

is in\'alid so .ca;' a" it r:al;es such rii;ht
conditional on th~ in)~of:sihility or !H~CUr!ng

a jud¡:~ by (,:ecL"n",,' of districts. and the
partie's in'':y~..J(~ct a l)~rSOn to tri-" thec:isc
\'it!lOUt Cvmiil)'iiii; wiih that article, Pat-
te,..:oa v, S,:ite. b7 Cr,H. 95. ::21 S"... 5~G.

"'here the Parties by ui;reernent appoint-
ed an attorney to try the case pur$t:ant
to this section. th~ fact that lhc Gv\'crnor

then'uiion Ul'iiuinte.i h:m did not detract
from the fotce of his selection by the par-
ties, Id.

'lhis section ,,':pressly pro\'i.!cs that when
Judiæ of :i distr;ct court Is disqualil!"d to
hear niid detprmiiie a ,'ase. parties may by
con:-,,ant npi:OiHt a P:'OlJcr per~on to try it.

nnd L('i;is::imrt' W~!l wilhout uuthority to
deny such ri;;ht by Vernon's .\nn.Ci\',8t,
art, 1885. \\'uodinen of the \\'orld y. Alex-

ander. Ci",AIJP,. ~3~S, W. 3~3,

\\'here speCial jud¡;c ~~ho had been elect-
led was iUsqualitied bee;iuse of couiisel tor

defendant. It 't'as competent for partle to
sel"ct a special jUd~e to try case by anee-
ment, under this section, Cobb & Grei:ory
v, Parker. Com.App,. 21~S:W, inis,
Ai;reement to try case before E¡)cial

jud;;e need not be in writin~, Yarborough
\', State, Ci\'.App,. ~.3 S, W. S42.

Judgment rendered by special jud~e se-
lected liy agreeinent Is nullt~'. wh~re regu_
lar jUd;;e not disqUalified, tail,,:. v, Trtp-
lett Eros., Ci",APP,. 278 S, \V. ~;;Ü,
Trial by special judi:e selected u=ier

agreement becaUse of disQualiCìcation of
..residin:; judge held not "oid, where rerord
showed nothing to contradict èis'lca:iEça-
tion.lIlaxey '-. State. lOt Cr,n. eç¡. :35
S,'\-. e17,

Parties could not confer jcrisdict:op on
attorn~y to try case. ~'herepr~siùir.~jt:1õe
was riot disr¡ualiCìed and prcceedin;:s b~ore
special jUdge were a nullity. Gro;;an v.
Robinson, Civ.App,. 8 S. "-.~d 5~i.

Parties can appo;nt speCial juc¡:e by
n1ut~:ii consent onl:.~ ,n;hen regUlar jucgeis
disqualified, Compere v, Girand. C¡..,App,.
42 S,W.2d ~;g,

The power conferred by this section pro-
"iding that when a judge 0' the distri~t
court is d:zqualiCled the parties may. b~'

consent. appoint 3. proper person to try
case cannot be Iiinited by Ic;;íslatí\'eact.
ReynOlds v, Cit~. of Alice. Ch',App.. 150
S.W,~d 455,

Under provision of thIs secti0n t!t
when a judge of district court Is disc¡u:l-
tied the parties ma~'. by conser.t. apr-o:nt
a ptoper person to tn' case, there is no
room for construction and Iit('ral terms 0'
provi~ion must be f.:llo\\('d, b~t if thi!e
is 3. ùisql1~Hfication of rC.~~11a!" jlHl~e r=.:,-

tiesJ:=i\"e po:W(\r to =ir=rec upon a s-i'e.c:.'ll
ju.l¡;e, :;nd if re;;ular jud¡:e del'm~ hi,,~(
disc¡ualifi('d and so certì!;ès and rarIies
proceed to trial lietore a slecial jthl:;e "p_
on \\'hOlll they h:i\"eng:'('t.d. they are "~:e-

t,'pperl" to question fact of disqua:itkatmn,
Id,

";here term of district ccurt at \\'hiæh
cnse was to lie tried was about t" exp,.e
nnd presidin;; jud~ø was clj',;uali'ì,'il =d
n. jHilge fromanothcT tli.,tríct who tlli~iit
have had power to try' ('~t:=i' "':to: 11~1'1y:i1l-
a1,l(', nnd hefoi'e trial 1'''1'1 i,,~ ent0n"l imo
'Writtcnnt~rct'ni(\nt th~:t C':\S(l shnuhl ,íh

trÌt~ilbefor~nsp.,.c¡:.'t1 di~tri C'tjt~d ~~n.ni.'
parties proceeded to trhi uii,h-r n;;r,','niem
withoiit protest until afli'r jiid~lI.'nt \\':
Tt!nùered. jttd~nt.'nt ('\)uhl not be :\ttncli:ed
by plaintiffs on ¡;rCluiid tI:'\t sPP"inl juJ."T
lacked aUthority to try c~", Id,

22, Exchan!le of districts
nev.St.S~5. nrt. Ill!, rer¡ulrcs specll

terms of the distr.iet c'oun to he lipidoot
le$s than thirty da)'s lifter the re¡;ular tem¡
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An exch:in:;e or districts by district
jliJges iiay Le effected on their own in i-
t~3.:i\'e or requcstoi one O¡' thein 'without
ii:aki:i:: :inJ entry of form::ll order dec::ir"
ing- exch3.r.~e orsho\ving of reason there~'or
in docket or minutes, J;~iü\"-n v, Leonard,
C¡\',A~p" 110 S, W,~d llCQ,

DISQUALIFICATIO:\ OF JUDGES

is aJjo'JTned, In those districts where
there 1. no intcrvalbet\\"eenthe c.ùjourn.
Jaent oi a term in one coUnt)' and the corn-
mcncement of :i ierm in another, a. special
jlJtl;;c il1~Y holll the specio.ltci-ff in one
c('iunty ,,,hilE- the rceular tCTmishe:din
;h'Jc~i1cr. .\ ca~e of convenience is pre-
,::l1cd un.J(:r the Constitution which allows
district jllG:;Cs to exch:inge districts "when
the)' deem it expedient:' ::lunzesheimer v.
F;iir!J:inks, S~ T. :;;;1. is S.'\\. 697.

If the pro\"ision or Vernon's Ann,C,C,!'.
~rt. 5~:;. ih:lt . 'in c:i~e of sickne5s or other
l'ro'1s=na3 i-en,~e~inp: ¡t impossible to e:i-

c!iani;e, then the p:irtie!! or their counsel
.~¡::i :!:3ye the right to ~clcct orn~reeon
,,:: :iao"n€'y of the court ior the trial there-
"f. ",ould ue helù in''alid as yiolatini;
7::;.~.':€=ction. its in\":i:hlitY'YCiuld not in.
Y.'l~l.;.lC the lial:inc~ oI the st?cÜon in so
:'..r ":3 it pro\'iÖ"d for an exch:ii:;:e of
:i:.,j=._ si:ridcr such c~rcnmstanccs. Oates
'\.-,.s~ate.5G Cr.~.57i. 121 S.\V. 3':0.

i_w:l'i(_r "\wernon's J\nn.Civ.St. art. 1855.
";,.\.,T,S. r:1r:ction Coc:e. art. 9,Ol,Re\',Ci\',
-':, :i":, :;~~S, :ind this sectiOn, which de-
.::in:s that di,trict jUclges m:iy hold couns
:ot" c,:idi o!.h..r ~.';hen expedient, a distrlc~
:;i¡j;:e of a uVirict not embracini; the coun-
t:'. :n".';;iich ir:~ contested election n;as held.
.~ia:n~ inr-x~hanhe ~wit:i the judge of that
.ì:~trh:~. l:.1'.11ci try the co.5e; juri:::.iction

:¡¡":in;; conff'rred onthcaistrict court a.nù
~;t)tilS jt..~'=\.'. ~;"'..Yaë:a \". l:mphres,G2 C...\..
~,;~, 1~1 S.'W, ~n.

.\.cts :;Sth Leg, (l~~:;) c, iOt, cre:iting

~:;~"-:~llh. Fi:ty-Fifth. Sixty..Fir~t. and
':i::!i:i~th ju";iCial districts, hcld not uncon-
~;t\tut ior.3.1 us yio!atiye of this ::ection or
:1rt. 5,§ 7. Porch v.noone)., Civ..App., ~75
S, W, i~t,

Thi~ ~ection Is ~umcient authorit)" ror
.'n;i,ctn:,:nt of Y€'rnon's Ann,Civ.St. arti-
cJ.~:: :?')U:l fiiid 2';1~2. ~l 2i.2~. Currie '\.
Doi.lis, Civ..\pp" 10 S.'V.~d 438,

Tb:it r€,g-iil:irjiia~e was not actually dIs-
au:iliijndhcld hiinintC'riul. ,vhcrc orrlt'rin
tl~n~"ript rccited that ju.l¡:es exchanl:ed
l'('Ilt.h('s. as authorÎzt',l.Pretre Vo ~tate,
ll~ Cr,H, 4:;~, 17 S.'\',~d .¡:!.

n"cit:ih or on1er in record that juL1i;cs
(h'eni€;d ci-:(':i:'.!i;;c or b('nC'll~s expctlicl1t and
iiiado "",.'ham;" :is 11l'0\'ided by sta.tutes are
I'rl'suii:)li\''IY true, Id.

Con~tiiiilion:il r:i;htof digtrict judi;cs to
"x"li:ini.c ."stricts :ind hold court for one
atlotÌlúl raiuiol lJc tal"cn away by statute~
:,luúr.: v, n:LVi~, Coii,.\'pp" 32 S.'V,~d is 1.

Th:\t juol;:,. sit! in;: in ex"¡i:ini;e of bench-
..~ with jud;'t: 0;. another district \\.as not
.h-:-.i;.:nati:ùin an..'onla.nce with statute Te-
hlin¡; to :i~si¡;l1ii,.nl or oue ùi3trict jiidi::-
\ 0 f1rc~i\lc over court of another district
)".1;:" ilifl not di~'111:ilif)' judi;e, ¡.ei'¡;son
v. C\i;ipl1:.n. Civ.A¡ip.. 94 S,'V.~d sn.

'Vht'r" Gcfenü:int anù hisatto.neys, 1.4
open coun, consented arod a:;reed to e:i,
chall~c of judi;€:s after cOliinii,nccmento!
tri:l :end no objection wa3 m¡¡Üe nor ex-
ception taken to such procedure, defendant
waived his riitht re:ative to retention of
origin:il jud~e, and the eXt'h:in~e did not
amount to iundamel1tal errol', w:lich couid
be r:iis€'û ror first time in appelIate coe!',
nand"l \', St:ite. lS~ Cr,R. ~S~, 21~ S, \\.
:!d ~S~,

ir disirict jud:;es ,j,'cm it expedient to
e~ch:tngeucnches during the trial of a.
case. t!~ciraction in so doing becoiii€"sre..
\"ie".:thle only to d..:t(,I"mine j( anaLnise ot
discretio..:ir)' power h:is oeccrred. Id,

TI,,, di'trict jud::e3 h:ive bro:id di.cre.

tionnr,.- po"-i:.rs to pxdiai:i;e henclies or herd
courts for each other, Id,

Exchan:;e of juil::es durinI; inJirder trbl
did not deny defenci:inls constituti.:n:i1
right of "tri:il by jury", Id,

\\'h€'re re;:ularly elecie'J jiiilgo.s or twO
judicial ùI.trict court:: ~:g-r~eJ a:.l"eèi~ient to

eXL'h:ingcbcnches, ar:(l (":.e of snch j~h.~~e.s
ad\-jseù countyaUoriH'Y of i';i.s county that
he "'35 di.:qua.liIied to act in prÙccc\:inb's on
inforrnation in nature of aqna w:irranto to
te::t yalidity of acts orsciiool(ll!ì('i~~:s In

attempting to detach territor)" from one
school ,l:strict anù att:ich it to :inother
school uistrict, and the other jud;;e was
present :imi actini; iindeI' eXCh:iil¡;e a;:ree-

ment when :ipplic:ition for temporary in-
juòlctioncaine on for hearing inù:strict
coiirt in coiinty liorm:ilIy pr€'sid..d o\"er by

jiioli;e with whom he had exch:in¡;t'd i,;:nch-
es, he could hear und di31,OSe or :ipplic:i-
iion in ::uchin~nn('r:.s he dcc:iicd 11roper.

\\'orthuii Indcpend,'nt School - D¡~t. v,
State ex reI. Fa.irii\~id Colis(iL Ind(\t),,'ndcnt
School Di3t,. Ci\',App,. :!H S,W.~d ~~$, ref.
n. r, e.

23, Holding court fol' ¡¡nothel' judge
'rh:it a. $uit ni;:d in thc district coiirt of

thcoiiU iHstrict wa.s t I"ÌI.\\.l i:~i~!"chy the
judl,c of anotht:T di$tricL hi:'hlo( no conse-
(iuen~c. llabb 'Po ''lt.'X:lS L..)an & In\"CSL-
ment ('0" Civ.App" ~6 ::, ,\" ~7.

.\ ju..lg"~ of one district courttna~.prc:-it.le
over another ilI.tri~t court at the request

of the jiid;;e of that court. as pru,'hled by

thisse~tiùn. :inù '-~'rnoils ..nn.l=i\".St.:.rt.
inG, )larx v. Weir. Civ,.\.pp,. 1~0 ::,'Y,
G:!l.

Under this sectiún, the jlhh:e or another
district may .it at the r,'qunt oi the n'g-
ular judge, though tlie lalter i,: not dis-
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Note 23
qualilled or at the time holding court Cor
the fo:-~er or another judge, Johnson v,
State. 61 Cr,R. lv4, 134 S, W, 225,

rnder Vernon's A~n.Civ,St, art, 1916,
providing that any jiiCg-e of the district
court may hold court (vr any other di;;-
trict jUG:;e. the rcg-t1~ar pr~sîdinS' jud~e
oC a district may \'acute the bench. and the
jud;;e oC another di'trict may hold court
for him, Hart v, State, G1 Cr.R. 50~, 134
S".., 1178.

JUDICIAL DEPART:\IE."'T

Yernon's Ann.Ch',St, art, 1~S5. does not
d~pri\'e di~trict ju.;:;es oC the power grant-
ed by this section of l:oldir.g court for one
unoth'.r, and a d;s')uaHt.ed jud.!;e may on
his o";n ii~o!ion ca:i in a judi:e oC an atl-
joinir:;; tiistrict to ¡¡r",;oje Cor him, Connel-
lee v, Blanton. Ch'..\p;:,. 1,,3 S,'''. 404.

The Constitution ai1d statutes providing
fOr the excJiarize of ~udges when~ver they
deem it expedltnt, h~ ,I, there "'2S no er-
ror in the rpgul::rji:cii;e, aiter Impaneling
the jury and h~arJn~ the picadings reaû,
then cailn:: in the judi;e of anoiher dis-
trjct to p~e"ide i"ec::use physically unable
to P;'O 'c.,d, !",I;J l::ter, tÜter ihe charge \','as
rea;. to the jii~:.-, resui:,"i~ char~e oC the
CO.$(;; both JUG;;es p:issing on the motion
for new trial aiiJ signing the judgment.
Lanc:uter v, Bush, Ci\',App" 2"7 S, 'Yo 333,

!tis ccn~t:tu~;ar.'ll rOT jud;;e. under stat-

ute, to go i!1toanoihi.r ll:strict niiù I10:d
cotirtslniu~uiiieoi.:::ywith regu:n.r dL:trict

judge, Eiic:L!ine ;llcfÌicine Co, \', St:ind:ird
Inv. Co., Ci\'.App,. ~5 S. W,:d 2;;3,

"'he~e re~ul:ir district j:id~e eiitered de-
fault judgnent with "Tit of inquiry. o.noth-
er district jud:;e coulJ hea~ 'Writ, render
judgment, and i,,,ss 011 motjcn for r£'hear-
InS' without reg-ulnr jwl;:e b2in:; disaualiticd
and without transferring ca~e to other
juds-e'scourt, C~'nis "', Scott "H;;, Co, v.
Htiyni~, Ci\',App., 64 S,W,:è 1030,

A jUd:;e of another d:Hrict than that In
'Which case, which r('gular judge of latter
district 'Was disaualified to try, wns pend-
Ing, had constitution,,1 and statutory au-
tl:ority under thi;; sectionaiid Vernon's
Ann,Civ.St. art. inG, to try siich case,
rei;aróless oC whether hi;; des;:;natlon by
Governor to do so was iii strict accord-
ance with article lSS;;, J~ali;wiii v, Leon-
ard. CiV,App" 110 i;, W,:d 1160,

'Vhere district jU(!.;e ~ranted writ oC
habeas corpus but thereafter he became
111 and requested a. (Ibt rict jud;;e from an-

other district to pres'ilc for him. and the
district jlUli:c from the ot her district as-
signed himself to the di;;ti'ict court, where
hnbcas corpus IH'oce...linS' was brought, It
was proper for tllt! district judge of the
other district to pre~¡ùe at tl:e habeas cor-
pus procce,I",g, Ex paTte lJlackwood. 143
Cr,n, 1G~. 1;;7 S,W.2d 908,

'lhe Lci;ii;lature, under Its exclusive au-
thority under the Cciistituiion to create

district courts. has the exclusive power to
destroy the courts, and has po,\'er to iiass
Ia.ws to prevent the go\'ernor from indi_
rectly destroying' the counsb~' failing to
apPOint a SUCCc:.:sor toad(:ce~sed dis~rict
coult~uùge as authoi-izeùb:" the ConstJ;"
tution~ anu Y'ernon's Ann.Ci-;.f:t.art" 2':")4.
as aillEnùPùin i~:t2. pro\"iciingfor the as-
sis'nrnentor judöe5 to another dis~r~~t
court. "'h~rea Ya!:ai~cyoc-:u;'~, byrt-ason
of the death of the incumt.ent, is \':i,iJ,
P!:r~on v. State. H7 C.-.R. 15. 177 S, \';,::.:
91.:.

The common.1aw ru!e requiring th2.t t:..¿
same judge preside throu:;ho:a the tna:
of a felcny ca~e l:os been ai.~oi:"-ted t-.'
st~Li.teand Con~:itution. Rc.nèel v. ~t:¡:-e.
153 Cr,r:, 282. ':13 ::. \\,;.; CS3,

A district jucl,;e in one district has CÇ':i-
sti~:it:?nal iiuthority to preside in aicot;;er

court in another district. Richardc:i)n \_"
St.ite, 154 Cr.P.. 4;~, :~S S. \\.:d 1 ;.:,

P.e!'ularly ejected jU(;~e oC HPI Co:::;;,
District Court "wasa:.thorized topre::ide
over criniinal prosecL:'ion in D~.5:rict Cv:irt

oC \':allier Courity:n p;ace of J'i!)' eleeeeJ
judg-e of "':i::'cr Co:;nt;' Without ne~u",:;'
of c:Jtryof fOlniaI l rd,_,t". I.:~c Y.Sta:.e..
158 Cr,n. 540. ::57 S. 'r.~d 43G.

24, Supreme Court Justices
L"n~!iJr this.si:ClÎOll. l:lt= i':iCt tj~:it n Jt~'~6~

m:i~" ;iave trj,¡1d n. C'.l~...~ in ¡ih." IO',\f:!' ('oi.:'t
or p:irticip-:"eJ in 1:1\.: ~h,'~:.:¡on tt.,.re:n. I.~ÙtS

not UiSqtiilify hi;,n rruni ~~tliii;- di t::,¿ C3..5è

onD~I~IC"al. Gah.eston & fI. in\", Co. y.
Grym(.~, ~4 T. ¡¡09, ù3 S,W. ~JJ, G~ S,,,,
7;S,

A justice Of the Su;ireme Court whe was
a re..,i'¡'.:nt taxpayer oI thet:i:~" cf D.'.:::lS
"'ns n?t disaunlit1t!d topas~ 0" :i (jU"H:O:i
Ill; to the validit:l, of a speci:il nf't nutl;o:':~-
jn~ the city to Je\'y3. ta...su:licit.'nt to P:-l,).
,"iùe 11 sinkìn~ JUnd ~nd i:iterc~t on bl.~~d.~.

City of Oak Clit v. Siute.97 T. 331, ;3 S,
'V, 106S,

Justice oC the Supreme Court held not
disqualiried to ::it in certa.in case uy lt'a..vn
of hâ\'ing- b(,t"ncounsel in a c~n:Ün p:(.'_
viou;; case. i.ity of Austiil v. Cahll, ~~

'r. 172, 8~ S, W. 552.
ChleC Justice oC Supreme Court held nùt

disqualHied froni considering- ni~ndaniiis
proceeding- by canùiJate. who had holtêdparty ticli.èt. to )uu.e his nnnie f'n terl.'d in
primary election, thoui:h Chief JU;;tice was
himself eaii.lh!ate in ¡II'lllary, Lo\'e v.
Wilcox. 113 T. ~5¡¡. ~S S, W,2J 51;;. 70 '-,L.1..
HS~.

25. Court of Crlmin:il APPe:ils, Jud!Jes of

Under thl:l section, tht! disqualilkariùn o~
one or the jUdi:es oC the C.lUrt of C'riIlLr.al
Appcals does not re.¡uire the np~Oiritm.iit
oC II special jud¡;e; ¡.li the reiiiaii,i::i;
jUi1~(.s who are qualiii.iJ. :.".n~ ii quorum.i8~ 00000063



DlSQ-L ALIFIC.- TIQX OF JUDGES .A..rt. 5, § 11¡'lote 26

;na\' ,¡eiermine the case, Long Y, State, ~~
C:-.~.1~3. 1~7 S.\Y.551, Ann.Cus.i:ii~..\..
¡: i t-

.\ .,;ièi:e of the Court of Criminal A¡i-
T"f'a;5v:as not ùis'iunlified from f'ittin;: (\n
~ill'("il t:-ain conYi;'~ion or YiolatÎJlg' nrdi-
1.:'t1ic.-.n"hcre:n \"åI1\'lic'o! the or\1!i,1:'~ncc

,';:i~ õ.'!t::ckct.~but Cay -n-ns 11..t ai :\rt".".
:nere!)" becau=:e iie prepared the oi-diiiance
'while in city t'..t:orney's oHicC'. r:x r.arte
L.:;;ent,1H Cr.R. 5~~, 16~ S,W.~d 4l~,

~5, C;)urt of Civil Appe~!s. judges cf

1Yhere on~ or the j!1.!;-C5 oJ a Court of
C''¡";il ..\pp~=ii~ is ùisq\~~ii~\.'Ò to ~ii in uease,
it is not necessar). to c.,point a. special
;'1':::;; in his place, but t:,e court compoEed
r.;' :rie ot:icr t\\"O juùges con.stiultes ala'l...
~l':~ \.rjl.l1~'.1 for the trial and dcten-i-.ina-
::r.n cf the c:ise, C:tr or ..\u~:in ,\'. :\alle,
f~, T, 5:8. ~~:-.\\". CC3.~1r.¡': 1101t v, :.lav..

~l1C~;.S.; T. 457.~S S,'\".Gi)';:San.:lnton:o
Sl. I:y, CO. Y. Adams, Ci\',App" 25 S.\\'.
G33.

J¡;E¡ices o.f the Ccurt of Civil Appeals
:)\\'n:no; niotor \"chi(.'~(:.: on which they pay
~:r;t".~:ire not dbqual~fìi:rl br "int(rest"in

:'".::: ;.~' a count:.' to re'tr:un its tax coHec-
::~:- :": Corn tUiïl!'\g' over Pl'o'~nleds of inotor
Y' J~!e tax tot~ìC s!.r..~(: hiC;!1\';i.Y ù0p:irt-
;.: _':l~, U!1,_:er this secÜoi~. andYernoa.s
..\~.": .:: ;,::~. r'..1. lS'!:j.n.s todi::qun~ìl.c,JtJon
(!" :.: :::t.,~. Hl-i-~)o.rd y, H:iipi~~on C(;unty,
i:': ":-.:-1::. ~'~lS,\Y,~;h:t: r~,)¡,:_iins \., Linie-
:=",e'!:r: \_'OU~1ty. 11:; T. :ii~. ~::ls,'\", ~~i.

y, :-:~...m's .'\.nn.Ch~.f:L art, 1315.ùo':snot
r"1 '-, :~ t ".~;;~h t~Ji:: s' ct.;'.:n. a~ undt!' the nh-
('fa; Z':";J\"L:;-..n:= of :':.J,t:cle;.. -~ f.. the L(';;i~..
::~:'.:.l"::~ i,i_~-iiii\ted to confer such jurisdic..
!.(.:i (.nt..c ct,nrt as it niay dcenibètt;
;-.~,,¡ ,',. ::irl. thereiorf', that one mCll1:.a
i:- i'. '1': (:~='r;t13Hnt!d to lr:ra ca~e, docs
i:():. i:- \".-'nt lÌlP. othp.r I1H:niùers fnJf!l pro..
C"(".:",. t" ...,:.'ith. Xalla \', City of Aus-
tin. \:¡", ''''.:'~)'f 21 S.'\.. 3;j.

¡" " $i:,~ h) c:u:cel the hoiHi~d indebted-
!'H:.:::õ ora r~ty l-ùr wli:i~h a ~pi!cial tax has
b':t.n IC\"~t"d,=,. jl1fl¡.-r. üi thi: Court or Ci','i1
.\ i,pt :ils o\'"a¡~:~ tax:-.l)~cproP('!"tyinsur:h
(:~y J;:;,g a ii¡,'("i.t pCCU!1í:.i'). interest iii the
t't'ni!t, :~i:J hi not Cv1l1Jlett'llt to sit a.~'a

;''':i:e. I.''':: of Austi:i v. Ka.lIe. 85 '1. 53,1.
12 S, \\, ~.¡;~, ~êO,

On :ippt."i to the Cou.t of Civ!l Apl'l'n!s
hi t"( n(.kinnationp:'occl:-dingsinS:litu~l'd b:r
H. ('(I\;I1t).". :i .:tl.:;'~" who (,\\'ns land in :;uc~i
ó.'f"ii::y is not in\J'rcstc.cl !ll ihè iiuc;-tinn to
).(' .:\.!....l.:~ii~icd withia the IHl'tlllilig' of Ycr..
Hi n':-: ,AHii.Cj\.,~t. art. is. IIer! y~ .Janies,

Sf, T, ~3U, 21 i;,w. 3~G,

l",dt"r thi, sCI';'õn t:ixp:ircrs of th~ cily
nr r.:il!:is IIl:d disqiinlilicù to sit in tÌle
(\.UTt of Ch'n Ar'l'cals ic rl~\"Ít"\\- of n. jntli:--
lil nt hoill;n:. that an on.1inanL~u fur the i~..

.:linlH.C of hands t;\lhll1lttt!ll to tlH! c-IertuT9
;'1lHifr the ('harter had been adoph"ì. IIul-
:al1ù v. Cniidil, Civ.App,. 157 S,W. 3úS.

'Vnder this ~ection, 'shere ~in;:le justice
of Cl)un of Civil l\.~,:als \Ca..; recused, a
special associate jus lice prop""ly was ap-
!,oin,ed by the G,)\":r.or to sit. llnd thø.
court so composed \':cs 10¡;ally constituted,
ct:zpi:e Yerno;i.s .Arin,C~';,':t. art. 1515.
Loyn~on ~"uinher C0, \',~-fonF~onOil Co. of
Tei-as. Civ.AiJP., 153 S.W, ..3,

That two of jus,;ces of th€' Cou.t of CI"ii
,\i'::eals were ccnnectei with aP!Jellants
c(,':~ienòant In lç~:tl c:ip.:-:ity held not to
Òl.:(.:.ta.Hfy thera. Gu~f C(.ast Tr-.nsp.Co. v.
St:imìarù Milling Co" Civ,App" 197 S,
W. 57.,

In ir.su:-ance C0I11pan::.:: si:~ton premium
note assigned to it hy:iuo:.her insurn.nce
company. Chief Ju~tice of Court of Civil
Appca'. holder M pollc'e:; in the assí¡;nor
compan~', ar.d whos~ son-in-:aw ",..as its
,"icc.Jlr.~ident tlndnct:iig n1£!nager. and

had dicci¡ssed the tranraction in his preE.
ence, "'.':\5 d!sc¡ualifi(?:l to sit In the case.
Calif:irnia. State Life Ins. Co. v. I\:rîng.
Civ,:~P?'l~OS S,\";', 372.

Justir:es of Court of Cid! ApPl'nls at San
Antonio held not ò;s~,,:;lined under thiS
section. nnd V'cr:1Cn',3 .-\nn,C¡v.,si. art. 1~.
ont;roundofp~rsor.al tn:.er(':-~ 0.5 ta."(pay-
en~ in ~uch city. frc!n rendering deci~io:i
in ho:itl dection cont~st, Garess v. Tobin,
Civ,App" ~G1 S.W. .30.

ireinliers of CO'.rt of Civil ApPE'als at
San ~\ntonio hi:!d notJ.h::'!e"lif~~d. by in-
terest as taxp~y('rsin that city. to sit 

in
hond c:l.:ction c\.)ni~st. ,,'I:ich does not in..
volvc vnl¡ùity of lionds issu-:d or t:ix ¡e\'iea
to p::y the-tn. \\-endover v. Toliin. CiY,

'App,. 261 S,....., 43..

Interest oi judi;es of Court of Civil Ap.
peals as ta':pa)'crs of cit:: 1:el,t Poot to dis.
qualify them in suit attackin;: bond IssuE'S

for cit).iniproveinents. Bran~!t'tt ,". Cit)'
of Dallas, CiY.App., 11 S,W.:J 209_

Jud!;e of appellate court is not disc¡u:1li.
fled to ùct"r:riine r.ierits of:in appeal b~-
ca.use jiid;;ment appE'.lled from wns rt'll-
dered b)- him as R trinl jutli:~, Bui'¡;uieres
Y. Fai'rell, Civ.App., 85 ;S, \\',2d 952, error
dismissed 126 T. ~(19. 87 S.W,~d 463,

Action of judi:ç b?fore 't\"lioin suit wns
tried, In inlormin!; defendant lI to essen-
tials of iioti"n for tlew trial, time for iil-
ing motion bdn!; Insuftcjçnt for defendant
to obtain atlorn~y held insiiilìci~nt to dis-
qualify him froii acting ns one of Justices
In disposing of appeal. 10.,

A memlier of Court of C'i\'i1 Appeals 'wbo
wnS D. dlrcctor of cl:aritnble corp"rntion
which was bi'neilciary of wil and which
contested nction of testator'S widow for
COll$Ii'uction of wil properly certitll'd hi"

ùisqualiilc:ition to the Covernor, LIi¡,lsley
v, Lindsley. Civ,_\pp., I5:l ::,W.~il 415. re-
yersed on other grounds 1~9 T. 512, lC3 S.\\',
:ld G33.
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Note 26

\\'hpre member o~ Court Or Ci\"il .Appr:iis
h:~.) cp!'tifierl ~iA d:,,'!!iaJHlcation to Go'.~r-
nor. the C'('iti::(':it~fm of dj~fJualincat!r)n
:-:ul lh~ (,O:'lUH!.':~.l-n appointini; :i S'peci:-J

a:.~oci.:te jl1.:;Lt-e c0uid not be (luestioueJ
t,y r'nrtiPs to the action aE to ",'hich the
juri;;l: :~:1ri CE:' .jfi~Jhjs rliS('l11~lifi.~ation on
t r." t hf"irv ili:a the i;ounJs which th~
juù::p :i~3i::ned wer~ not ¡;rounds recog-
n,zt-'l l.y law for djsqud.fication, Id,

JUDICIAL DEPART)IEi\T

'\'he~" member pr COUrt of CI\-i1 Ap-
prai" c~~l ;fied hi3 rli"quclification to the
G)\'~:'~lf'r :.'.~dt!:e Covernor appointed spe..
i ;al as.'ic.cI::iC jn:=licp. the court consisting-
~f t""nl'"",,,;:,r n:embers and the special
a~socîn.te jii.:.:ce \Yas R. i€'i;~l court ""ith
authority to determine the case as to ,"Chich

th~ mei:iber had certifi~d his dii;qunlifica-
tion, Id,

"'here cortification or t:isqualifica:ion of
member of Court of Ci';i! Appeals and
("i)mmL::~ion by G0Yerr:or::ppointin~ sjJe-
cial associate jU5t1C~ \,"ere in accol"l.ìance

n.iththîs~ectinnconst.itutjon~l metho(lof
triaJof m~lnher of court Ly jnipeachl"'~f'nt
and by ut.:!:.t-~~\'.:ns only incthoù h~.. \vl-.ich
it coulll he I~irally dt-cj:i~ed thut the spc.
r:al appol": m~nt was without legal efrect
and rorce, Id.

!"pf!ciul Associate .rustic~ of t.h~ Court of
Ch'U Appeals for the 5th Supreme Judicial
District is entitled to a ""Iary or $13.£3
per èu.~' from State for e\'ery .-uy t!iat h~

may b~ occupied In perfo:-inir duties of
judge, Op,Att~',Gen.. 19l1, No. 0-37H,

27, County attorney

Count)' attorney perfo~ming no jUdicial
service held not disqu"ll::e'¡ to conduct
prosecuU.:n ror murder on grcund t¡:at he
was paiù by fees,W~'att v, St:ite, 112 Cr.
R. 280, 16 S,W.2d 231,

28. Municipal or.cers

iIem\iers or cit~. commission trying them-
selves or other n1E:-ii".h.:rs for cffensein
,,"hi!';i inajority or C.)Ulll"ji..:~ion al:egeòl)"

Participated are within conslÍlU: ion:ilpro_
hibîtion of jU~!~E:;'S sittin~ in aca.:e 't:here-

11) he is interested, nnd their jud~r.ent
th~re:n 'would be VOIÙ. ~:ute ex reL La
Crosse v, A\"eTlll, CÏ\',Ap¡iq 110 S,\\',~J 117~.

29. F~es

Vernon'" Ann,C,C,P. art, 1071 rro\'iùin¡:
fees upon final convict:on in iiiis.òenieanor
cases to the justice M tr.e peace is
unconi;Ututional. Op,Atty,Ç"n., 1~ ii. Xo.
0-4('31.

§ 12. Judg('s to be conservators of the pe2ce; style of writs and

process; prosecutions in naine of state; cunclu.sion

Sec, 12. All judges of courts of this State, by virtu.: uf their
offce,l be conservators of the peace throughout the State, The stYlè
of all writs and process shall be, "The State of Texas." All prcsecu-
tions shall be carried on in the name and by authority of t:i~ Statè
oÎ Texas, and shall conclucle: "Against the peace and dignity oî the
State," As amended Aug. 11, 1891, proclamation Sept. ~2. lS91.

i Tho re~olution proposing this section. Acts 22d Leg, LS91, p. 197, rC':iil :\$ :ilio\'e, I
¡" apparent that the word "shall" should be read into the first senten,'e inal;:ii;; it re:iJ
"AII jud:;, ~ of courts of this state. b~' ,'irtue of their offce, shall be consen-at"rs ot th
pl'uce throughout the state."

mTERPRE'lIVE COMMENTARY

In Engbnd the conservators of the peace (custodes facis) C:1n he
traccd D:ick to the assignment of knights in 1195 to eniorce the oath
to preserye the peace which Richard I onlered to be taken br all
pcrsm:s :1hO\'e the age of 15.

Dy s;~,tute I Edward III, conser\"ators of the peace wcrr appni::tcil
for rach coimty to guard the peace and to he.1r and dr1trr:iìnc iel~
onie.;, T:ie oÙjce was recon,;tituted by the parliament of i 327. ;md its
po\\'crs \';ere e:~tc:1ded in 1360, In modern times, from the s\J\":rei;,'1
and the lord chancellor down to the justice of tlie pe;ic~ an,1 the
viLagc ':onstable, all who have to do with the rcprt'ssion oi aimc
are included within the general term "conservators of the peace".
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CO~STITLTio~

13. Timeliness of demand
Former wife who made jury demand and

jury fee tender almost five months prior to

Art. 5, § 11
Note 3

date set for trial timely and properly de-

manded jury triaL. Lopez v, Lopez (App, 4
Dist,19851 691 S.W,2d 95,

§ 11. Disqualification of judges; exchange of districts; holding court for
other judges

Cross References

Civil cases, recusal or disqualification of
trial judge, see Vernon's Ann,.Rules Civ.

Proc" rule 18a,

Disqualification of judge. see Vernon's
Ann,Civ,St. Title 14 Appendix, Code of Judi-
cial Conduct. Canon 3, subd. C.

Law Re\'iew Commentaries
Annual survey of Texas law:

Disqualification of trial judge, Ernest
E. Figari, Jr., 35 Southwestern L,J.
(Tex.) 381 (1981).

Divorce proceeding-s, Joseph W,
McKiii¡rht, 35 Southwestern L,J,
(Tex,) 121 (1981).

Court reform, Texas stvle, Clarence A,

Guittard, 21 Southwester.~ L.J. (Tex,) 451

(196il.
Disqualification of judges, Robert W.

Calvert, 4i Texas Bar J. 1330 (1934).

Judicial recusal: Rule 18a-Substance or
procedure. Sam Sparks. 12St, Mary's L.J.
723 (1981),

Rule 18a: Recusal or disqualification of
trial judge. Luther H. Soules II, 43 Texas
Bar J, 1005 (1980),

Who determines judicial disqualification?
Elmo Schwab, 43 Texas Bar J, 197 (1980).

Notes of Decisions

Bias and prejudice 30
District attorney 32
Due process 1.5
Hearin!\ 33
Jurisdiction 1.6

l\landamus 31.5
Preparation of case. interest of jud!\e 9.5
Presumptions and burden of proof 31
Retired jud!\es 34

Review 35

1. Construction and application

This section and provisions of Vernon's

Ann.C.C,P,l~125. art. 552 (repealed; see.

now, Vernon's Ann,C.C.P, art, 30.0n.
a¡rainst jud~e i-itting in any case where he
had been of coiinsel for state were manda-
tory and must be observed. Penninirton v,
Stàte (1960) Hi9 Cr.R, 183. 3:l2 S,W,2d 569.

It was object of this section providing

that no judge shall sit in any caSe where

either of the parties may be connected with
him by consanguinity within the third de-
gree. to place judicial officers beyond the
temptation which circumstances might
throw in their wa\'. Indemnitv Ins, Co, of

North America v, 'McGee (1962) 163 T, 412,
356 S,W.2d 666,

Canons of Judicial Ethics have not been
adopted in Texas and do not have status of
law, McKnight v, State (Cr,App.1968) 432
S,W.2d 69,

Grounds of this section for disqualifica-
tion of judges are exclusive; that is, they
specify all the circumstances that forbid a
judge to sit, Wiliams v. State !Cr,App,
19i31 492 S.W,2d 522. certiorari denied 94
S,Ct. 3i8. 414 V,S, 1012, 38 L,Ed,2d 250,

Judiciary must not only attempt to give

all parties fair triaL. but it must also tr\' to
maintain trust and confidence of the public

at a high leveL. Lee v, State (Cr,App,19ii)

555 S,W,2d 12i.

1.5. Due process

Fact that a judge other than regular

judge in which civil case was filed was
assigned to hear the case did not den\' rela-
tor due process and equal protection 'of the
law. even in absence of showing that the
regular judge was disqualified, Manges v.

Garcia (Civ,App,1981) 616 S,W,2d 380,

1.6. Jurisdiction

The 73rd District Court of Bexar Count\'
had jurisdiction to clarify portion of divorc~

decree of another district court. McGehee
v. Epley (App, -1 Dist,1983) 655 S,W.2d305.
affirmed in part. reversed in part on other

grounds 661 S,W.2d 924,

3. Disqualification in general

Where plaintiff was aware of state trial
judge's alleged connection with the state

court defendants during pendency of the
suit and he also knew of ane~ed proprieties
by state Supreme Court justices before that
court's decision was final. it was plaintiff's
duty to raise his contentions before the

state forums and ¡my adverse rulin~ involv-
ing any constitutional defect could then
have been appealEd to the United States
Supreme Court, Atchlev v. Greenhill (D.C.
1974) :Ii3 F,Supp, 512,' affirmed 517 F,2d
692. rehearing denied 521 F.2d 814, certiora-
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Art. 5, § 11
Note 3

ri denied 96 S,Ct. 1115. 424 G.S, 915, 47

L,Ed,2d 3:20,
This section is mandatorv and exclusive,

and specifies an the circu'mstances which

forbid a judge to sit, )loody v, City of
Lniversity Park (Civ,App,1955) 278 S.\\,2d

912. ref, n,r,e,
Disqualification of trial judge invalidates

judgment, and same may be attacked by
independent suit, brought for that purpose.
even after affirmance. Texas Co. v, Tijeri-
na iCiv,App,195i) 301 S,W.2d 478.

Where trial judge had represented hus-
band as counsel in husband's action for
di\'orceprior to time trial judge had been
appointed district judge and trial judge had
refused to certify his disqualification to try
issue of child custodv, writ of mandamus to
compel certificatio~ of disqualification
would not lie, but writ of prohibition prohib-
iting judge from making further oràers in
case, except to certify his disqualification,
or to make such ministerial orders as the
parties may jointly request in writing,
would lie. Turner v, Chanàler (Civ.App,

1957) 304 S.W,2d 6&7,

A judge is not incompetent to try case
because of opinions formed. held or ex-
pressed by him concerning issues im'olved,
nor because he has personal knowledge of
facts of case, Lombardino Y. Firemen's and
Policemen's Civil Sen'ice Commission of
City of San Antonio (Civ,App.l~58) :310
S.W,2d 651. ref. n,r,e.

Whether commitment for contempt for
failure to make child support payments pur-
suant to di\'orce decree was void because
made b~' judge who acted as counsel for
mother of children in divorce suit. was im-
material in suit by contemner to recover
mineral interest in land on ground that con-
veyance thereof while imprisoned for con-

tempt was obtained by duress, undue influ-
ence and fraud, particul:rly where pl:intiff
alleged that at time he signed and acknowl-
edged deed he was lawfully restrained of
his liberty, Von Ree v. Carminati (Civ.App.

1958) 311 S,\\.2d 729, ref. n,r.e.
Fact that trial judge attended indignation

meeting called for purpose of encouraging
stricter enforcement of liquor laws and,
while there. made a speech in which he
stated that he would assess certain puniSh-

ment where pleas of guilty were made in
liquor law violation cases, did not disqualify
judge in prosecution for possession of whis-

key and vodka in dry area, Templin v,
State (1~59) W7 Cr.R. 605, 321 S,W,:2d 877.

In landowner's action against company
for trespass as result of company having
dug a hole and placed telephone pole on
land claimed by owner as his own and on

COXSTITt'TION

which company allegedly had no right to
place any part of its telephone line. even

though trial judge had. on the first trial
before court without a jury, declareà a mis-

trial because he had recalled that OWner had
told him all about case. there was no abuse
of discretion by trial judge in refusing to
certify his disqualification on a second trial
before jury, Pan American Petroleum
Corp, v, ~1itchell (Civ.App.1960) 33S S,\\,2d
740.

A judge, not being disqualified. has the
duty, however embarrassing, to proceed
with triaL. Aldridge v, State (1961) 170

Cr,R. 502. 342 S.W.2d 104,

Trial judge did not err in refusing to
disqualify himself in suit for canceUation of
deed because he had recused himself as
presiding judge in another suit and had
drawn wil for grantor's husband. which
matters were only collaterallv invoh'ed,
Hooks v. Brown ièiv.App,19611 '348 S.W,2d
104. ref, n.r.e,

The fact that one judge of Court of Civil
Appeals is alone disqualified does not pre-
vent the other members from lawfull~' pro-
ceeding therein, Hoyt \" Hoyt ICiv.App.
1961) 351 S.\\,2d 111. error dismissed,

If attorney for defendant, against whom
verdict was given, made statement to plain.
tiff's attorney that he haà been told by trial
judge that a new trial would be granted,

statement was plain hearsay so far as judge
was concerned. and it could not be accepted
as ground for holding that judge was dis-
qualified as a matter of law and that order
for granting a new trial was void. Brown
y, American Finance Co. (Civ,App,196S) 432

S.W.2d 564, ref. n,r.e,
Statement made by trial jud¡!e that he

felt that award of exemplary damages was
too high and that attorneys should endeavor
to work out something reasonable merelv
informed attorneys that judge. in interest óf
justice. was wiling to let a judgment for
plaintiff stand if amount of recovery were
reduced. and statement did not disqualify
judge from acting on defendant's motion
for new triaL. ld.

Where disqualified judge tries criminal
case. proceedings are nullity and judgment
is void and subject to collateral attack. Ex
parte Washington (Cr,App.19691 442 ::,\\.:2d
39L

Constitutional aiid statutory provisions
that judge cannot sit in case where he has
been of counsel for state :ire mandator\"

and must be observed, ld, -
Refusal of trial judge to disqualify him-

self from habeas corpus proceeding brought
by adoptive mother and her husband seek-
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COXSTITLTIO:\

ing to set aside a prior judgment whereby
two minor children were declared to be de.
ptndent was not error on ground he had a
fixed opinion that case should not be reo

opened. where the judge stated that he had

been advised the children were placed in
foster home and doing well and that he was
reluctant to set a hearing unless it was

absolutely necessary, but that his only con-

sideration in the matter was best interest
and welfare of the .children, Shriner v,
Simmons (Civ.App.19i2) 483 S,W.2d 324,

E\'en thoul!h trial judge was involv.ed in
litigation wIth the condemnor in condemna.
tion proceeding involving his own land and
erection of transmission line, judge was not
disqualified from sitting in proceeding in-
volving other condemnees and condemnor
to determine damages caused to con-
demnees' land by taking of easement for
transmission line, where judge could not
obtain any pecuniary benefits from proceed-
ing. Texas Elec. Service Co, v, Boyce ICiv,
App,19i2l -186 S,\\,2d IlL.

A reviewing court must scrutinize a
record closelv when there has been a mo-
tion for disqùalification of judge, ld,

Disqualification of Texas judge is to be
determined with reference to this section
and Vernon's Ann,Civ.St. art, 15, rather
than, to equal protection, due process, or
privile~es and immunities clauses of Feder-
al Constitution. Maxev \", Citizens Xat.
Bank of Lubbock (Civ.App,19721 -189 S.\\.2d
697, reversed on other grounds 507 S,W.2d
722,

Code of Judicial Conduct adopted by
American Bar Association does not have
status of law in Texas, ld.

There is no compulsion for judge to step

aside when not legally disqualified, ld.
Unless legally disqualified, it is duty of

judge to preside, ld,
Judge presiding at revocation of proba-

tion hearing was not disqualified because he
had heard prior murder ease of defendant,
had formed opinion that the evidence
showed violation of defendant's probation
and had initiated the revocation proceed-

ings, Wiliams v. State (Cr,App.1973) 492

S.W,2d 522, certiorari denied 94 S.Ct. 378,
414 V,S, 1012, 38 L.Ed.2d 250.

Where judge disqualified himself under
Vernon's Ann,Civ,St, art. 15, providing for
disqualification, he was incapacitated from
taking any action in the cause which re-

quired exercise of judicial discretion, and,
under constitutional and statutory provi-
sions, the disqualification destroyed the

power of the court to act and rendered

purported judgment signed by him void.

Art. 5, § 11
Note 3

Chilcote Land Co. v, Houston Citizens Bank
& Trust Co, (Civ.App.1975) 525 S.W.2d 94l.

Although question of qualification oi ap-
pellate judges to act on litigation involving
rate request oi utility of which judges were
customers was not formallv raised on ao.
peal of case, question wãs iundamentåi,
presented itself, and would be considered,

City of Houston v, Houston Lighting &
Power Co, (Civ,App.19i5) 530 g,\\,2d 866,
ref, n,r,e,

Judges of Court of Civil Appeals were not
disqualified from considering issues raised
on appeal of case invoiving rates of light
and power company, even though all judges
of court were customers of such company.

ld.
Where judge who had presided at trial

never participated in prosecution of the case
he was not disqualified from sitting even
though judge had been district attorney
when two other cases were pending against
defendant including one which was still
pending at time of triaL Holifield v. State
(Cr,App.19i6) 538 S,\\,:2d 1:23.

Trial judge's stated inclination not to
grant probation in cases involving delivery

of heroin did not disqualify him, either Un-

der this section or Vernon's Ann,C,C,P. art.
30,01 from presiding in prosecutions for
delivery of heroin and possession of heroin,
Vera v, State ICr,App,19ii) 5-1i S,\\,2d .283.

Bias or prejudice of a trial judge not
based upon interest is not a legal disqualifi-
cation; however, any indication of prejudice
or opinion of guilt on part of trial judl'e
requires close scrutiny of his rulings on

appeaL. Zima v, State (Cr,App,197i) 553
S,W.2d 378,

Judge, who stipulated that defendant
called his coordinator while motion to re-
voke defendant's probation was pending
and told coordinator she was not coming to
judge's court. who discussed matter on
phone with defendant. who during com'er'
sation formed opinion that she was intoxi-
cated, who "might have told her that if she
called me again while she was intoxicated I
would put her 10 feet under the jail:' and
who stated that he was not prejudiced
against defendant as result of conversation,
was not disqualified to preside, ld,

Judge's bias, if any. standing alone. doe.s

not constitute error; of course, a defendant
may challenge erroneous ruling made by
trial judge as result of prl'juùice. but it
would be error in ruling rather than preju-
dice which would give defendant right to
complain, Id,

~iere fact that one was the district or
county attorney when a criminal case is
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pending in a court in that county does not
ipso facto disqualify him as a judge to pre-
side over trial of that case, Lee v, State
(Cr,App.1977) 555 S,W.2d 121.

The issue of disqualification of trial judge
involves jurisdiction of court to act and
should be considered by Court of Criminal
Appeals as unassigned error in the interest
of justice. Id.

Where trial judge, while serving in his
official capacity on district attorney's staff.
had reviewed case and advised defense
counsel that defendant's record was "de-
plorable" and that he would recommend life
sentence, trial judge was disqualified from
presiding as judge in trial, Id,

A judge is not disqualified by mere pend-
ency of another lawsuit brought against
him by one of parties to suit before him,
Citizens Law Institute v. State (Civ.App,

1977) 559 S.W.2d 381.
Filing of unsworn motion alleging that

trial judge had been named defendant in
another lawsuit brought against him by
party to suit before judge did not require

disqualification of trial judge, Id,
Where there was no allegation of a mat-

ter which would disqualify trial judge for
cause and no motion to recuse was filed in
trial court, trial judge was not disqualified
from hearing caUse. Citizens Bldg" lnc, v,
Azios (Civ,App.1979) 590 S,W,2d 569,

Appointment by trial judge of his son-in-
law as guardian ad litem did not disqualifv
trial judge as attorney was not party to
suit, and judgment entered in cause after
such appointment was not void, Canavati
v, Shipman (Civ.App,1980) 610 S,W,2d 200.

Grounds enumerated in this section pro-
hibiting judge from sitting in any case in
which he may be interested, or where party
is related to judge by consanguinity or af-
finity in degree prescribed by law, or when
he shall have been counsel in the case, and
in Vernon's Ann. Civ,St. art. 15 tracking
constitutional relationship which disquali-
fies are mandatory, inclusive and exclusive,
Rocha v, Ahmad (App, 4 Dist.i983) 662
S, W.2d 77

Judg-es of Court of Appeals were not
disqualified from sitting on case in which
lawver who had contributed to their cam-
paign was involved as counseL. Rocha v,
Ahmad (App, 4 Dist.1983) 662 S,W,2d 77,

Husband failed to allege any of the three
disqualifying circumstances, interest, con.
sang-uinity, or "of counsel," provided in
Const, Art. 5, § 11 governing disqualifica-
tion of judire, Gaines v, Gaines lApp, 13

Dist.1984) 677 S,W,2d 727,

CO;SSTITi:TIOS

4. Interest Qf judR'e

To be disqualified for interest a judge
must, by the judgment in the case. gain ur
lose something, the \'alue of which mav be
estimated, and liabilty of pecuniary gain or
relief to the judge must OCcur upon the

event of the suit. not result remotely. in the
future, from the general Operation of law

upon the status fixed bv the decision
Moody v, City of LnÍ\'ersit~: Park (Civ,App:
1955) 278 S.W.2d 912.

Judge was disoualified to sit in trial of
action to recover for benefit of Cooperative,

moneys it had expended in defense of cer-
tain libel suits brou.iht against directors of
Cooperative as individuals, e\'en thoul!h he
was only one of 5,000 members of coooera.
tI\'e and even if he could try case '\\'ith
complete fairness and impartialÍtv as to oar-
ties, Pahl v, Whitt (Civ,App~1957) '304

S. W,2d 250.

A judge is disqualified from sitting at
trial of .action against mutual association of
which he is a member, Id,

Stockholder in corporation is disqualified
to .sit as judge in case wherein corporation
is party, Id,

This section providing that no judge shall
sit in any case wherein he may be interested
does not disqualify a judge \~'ho is interest-
ed in the question to be decided but who hasno direct a.nd immediate interest in the
judgment to be pronounced, Aldridge \',
State (1961) 170 Cr,R. 502. 342 S,W.2d 104.

Interest of judge as citizen of city did not
disqualify him from sitting in municipal

election contest, Runyon v, George iCiv.
App,1961) 349 S.W,2d 107, error ¡jismissed.

Judge's financial inVolvement with al-
leged default debtor of defendant bank, and
judge's brother's indebtedness to defendant
bank, did not constitute disqualifying "in-
terest" in case under this section and \. er-
non's Ann.Civ.St, art. 15, ~Iaxev v, Citi.
Zens Nat. Bank of Lubbock (Civ,Äpp.1972)
489 S.W,2d 697, reversed on other grounds
507 S, W,2d 722,

Disqualifying interest of judge mUst be
dÎrect, real and certain interest in subject

matter and result of instant litigation, not
merely indirect, incidental, remote, possible
or speculative. Id.

Interest of judge required for disqualifi-
cat!on is of pecuniar)' nature, capable of

estimated value. that jud~e mav gain or
lose by jud~ment rendered in èase_ Id.

Interest of judg-e, to require his disqualifi-
cation, must ~eneraiiy be direct pecuniary

or property interest in subject matter of the
litigation, Nueces Count'y Drainage and
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pendin¡r in a court in that county does not

ipso facto disqualify him as a judge to pre-
side over trial of that case, Lee v, State
(Cr,App.1977) 555 S.W.2d 12i.

The iss1Je of disqualification of trial judge
involves jurisdiction of court to act and
should be considered by Court of Criminal
Appeals as unassigned error in the interest
of justice. Id,

Where trial judge, while serving in his
official capacity on district attorney's staff,
had reviewed case and advised defense
counsel that defendant's record was "de-
plorable" and that he would recommend life
sentence, trial judge was disqualified from
presiding as judge in triaL. Id,

A judge is not disqualified by mere pend-
ency of another lawsuit brought against
him by one of parties to suit before him,
Citizens Law Institute v. State (Civ,App.
1977) 559 S.W,2d 38L

Filing of unsworn motion alleging that
trial judge had been named defendant in
another lawsuit brought against him by
party to suit before judge did not require

disqualification of trial judge, Id.
Where there was no allegation of a mat-

ter which would disqualify trial judge for
cause and no motion to recuse was fied in

trial court, trial judge was not disqualified
from hearing cause. Citizens Bldg" Inc. v,
Azios (Civ.App,1979) 590 S.W,2d 569.

Appointment by trial judge of his son-in-
law as guardian ad litem did not disqualify
trial judge as attorney was not party to
suit, and judgment entered in cause after
such appointment was not void, Canavati
v, Shipman (Civ,App,1980) 610 S.W,2d 200,

Grounds enumerated in this section pro-
hibiting judge from sitting in any case in
which he may be interested, or where party
is related to judge by consanguinity or af-
finity in degree prescribed by Jaw, or when
he shall have been counsel in the case, and
in Vernon's Ann, Civ.St, art, 15 tracking
constitutional relationship which disquali-
fies are mandatory, inclusive and exclusive,
Rocha v. Ahmad (App, 4 Dist.9$3) 662
S,W,2d 77
Judges of Court of Appeals were not

disqualified from sitting on case in which
lawyer who had contributed to their cam-
paign was involved as counseL. Rocha v.
Ahmad (App, 4 Dist.1983) 662 S,W.2d 77

Husband failed to alleire any of the three
disqualifying circumstances, interest, con-
sanguinity, or "of counsel," provided in

Const, Art, 5, § 11 governing disqualifica-
tion of judge. Gaines v, Gaines (App, 13

Dist,1984) 677 S,W,2d 727,

CO!'STITi;TION

4. Interest or judjte

To be disqualified for interest a judge
must, by the judgment in the case, gain or
lose something, the value of which mav be
estimated, and liabilty of pecuniarv gai'n or
relief to the judge must occur úpon the
event of the suit, not result remote Iv in the
future, from the general operation 'of law

upon the status fixed by the decision.
Moody v, City of University Park (Civ,App.
1955) 278 S,W,2d 912,

Judge was disqualified to sit in trial of
action to recover for benefit of cooperative,

moneys it had expended in defense of cer-
tain libel suits brought against directors of
cooperative as individuals, eVen though he
was only one of 5,000 members of coopera-
tive and even if he could trv caSe with
cpmplete fairness and impartiaiity as to par-
ties. Pahl v. Whitt (Civ,App,1957) 304

S,W,2d 250,
A judge is disqualified from sitting at

trial of action against mutual association of
which he is a member, ld,

Stockholder in corporation is disqualified
to sit as judge in caSe wherein corporation

is party, ld,
This section providing that no judge shall

sit in anv case wherein he may be interested
does not disqualify a judge ~ho is interest.
ed in the question to be decided but who has
no direct and immediate interest in the
judgment to be pronounced, Aldridge v.
State (1961) 170 Cr,R. 502, 342 S:W.2d 104.

Interest of judge as citizen of citv did not
disqiialify him from sitting in municipal

election contest. Runyon v, George (Civ,
App,1961) 349 S,W,2d 107, error dismissed,

Judge's financial involvement with al-
leged default debtor of defendant bank, and
judge's brother's indebtedness to defendant .
bank, did not constitute disqualifying "in-
terest" in Case under this section and Ver-

non's Ann,Civ,St, art. 15, Maxev v, Citi.
zens Nat. Bank of Lubbock (Ci\,.App.1972)
489 S.\\,2d697, reversed on other grounds
507 S,W,2d 722,

Disqualifying interest of judge must be
direct, real and certain interest in subject
matter and result of instant Iiti~ation, not
merely indirect, incidental, remote, possible
or speculative, Id.

Interest of judge required for disqualifi-
cation is of pecuniary nature, capable of

estimated value, that judge may gain or
lose by judgment rendered in case, ld,

Interest of judge, to require his disqualifi-
cation, must generally be direct pecuniary

or property interest in subject matter of the
litigation. Nueces County Drainage and
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C'onsen'ation Dist. Xo, 2 v, Bevly (eiv.App.
19751519 S,W,2d 938, ref, n,r.e.
Ordinarily, interest of judge in public

company or public enterprise which judge
shares with other members of community is
not one that disqualifies him from sitting in
a case, Id.

Pecuniary interest sufficient to disqualify
a judge from sitting in case must be a
direct, real and certain interest in subject

matter of that case and must be capable of
monetarv valuation, !\arro Warehouse,
Inc, v, Kelly (Civ,App,1975) 530 S,W,2d 146,
ref. n,r,e,

To disqualify judge from sitting in case,
pecuniary gain or loss to judge must be an
immediate result of judgment to be ren-
dered. and not result remote iv, or at some
future date, from general opèration of law
upon status fixed by the judgment. Id,

Interest required for disqualification of
judge is one of pecuniary nature at time of
suit, Id,

Trial judge, who was alleged by defend-
ant to be disqualified, was not required to
seek indepenàent determination by another

judge of his impartiality in connection with
motion to revoke probation, which extraor-
dinary relief is not contemplated by either
this section or Vernon's Ann,C,C.P, art. 30,-
0'1. Zima v, State (er,App,1977) 553 S,W,2d
378,

The interest which disqualifies a judge is
that interest, however small, which rests
upon a direct pecuniary or personai interest
in result of case presented to the judge or
court, Cameron v. Greenhil (Sup,1979) 582

S.W,2d i75,
Judge was not disqualified from trying

action for probate of holographic wil by
having once been appointed by decedent as

trustee of deed of trust and by having
previously performed legal services for pro-
ponent and decedent in routine real estate
transaction as such appointment and repre-
sentation did not constitute proof that he
was interested in action, Lade v. Keller

(Civ,App,1981) 615 S,W.2d 916,
The interest required for disqualification

of judge is one of pecuniary nature at time
of suit, and pecuniary interest sufficient to
disqualify judge from sitting incase must
be direct, real and certain interest in subject
matter of that case, Id,

In order for trial judge to come within
conStitutional and statutory prohibitions

against sitting as judge in case in which he
had been counsel, it is necessary that judge
had acted as counsel for some of parties in
suit before him in some proceeding in which
issues were same as in case before him, Id,
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Interest that disqualifies a judge from
sitting, under this section, is that interest,
howe\'er smalL. which rests upon a direct
pecuniary or personal interest in the result
of a case presented. Chastain y, State

(App, 14 Dist.1983) 667 S,W,2d 791, review
refused,

Term "interested in the case," within con"
stitutional provision prohibitini; a judge
from sitting in any case wherein he may be
interested, means a direct interest in the
case or matter to be adjudicated so that the
result must, necessarily, affect his personal
or pecuniary loss or gain, Prince \', State
(App,4 Dist,1984) 677 S,W.2d 181.

Refusal of trial judge to disqualify him-

self on ground that defendant had filed a
civil suit against him in federal coun was
not error, absent evidence that tral judge

had a pecuniary interest in outcome of case.
Prince v, State (App,4 Dist.198.¡1 677
S,W,2d 181.

Defendant's allegation that a prior per-
sonal and financial relationship existed be-
tween trial judge and the attorney for piain-
tiff and that they held a common financial

interest failed to' invoke provisions of Ver-
non's Ann. Rules eiv.Proc.. rule 18a requir-
ing a hearing before the presiding judge of
the administrative judicial district, since re-
lator failed to allege grounds for recusal or
disqualification under eonst, Art, 5, § 11.
(Per Cantu, J" with two Justices concurring
specially,) Manges v. :iiartinez (App,4
Dist,1984) 683 S,W,2d 137,

6. - Taxpayers, interest as
Where it was not shown that countv

judge had any interest in county condemn~-
tion proceeding other than as taxpayer and
member of commissioners court. countv
judge's interest in case was not sufficient t6
constitute disqualification of judg,e to ap-

point commissioners to assess damages or
to preside at triaL. Gossett Y. State ieiv.

App,1967) 417 S,W,2d 730, ref, n.r.e.
In suit by landowner against drainage

and conservation district for injunctive re-
lief, Chief Justice and Associate Justice of
Court of Civil Appeals were not disqualified
to sit merely because they owned land with-
in the drainage district and were liable for
taxes within that district, Nueces County
Drainage and Conservation Dist. No, 2 v,
Bevly (Civ.App,1975) 519 S.W,2d 938, ref.
n.r,e,

Where judge's pecuniary interest is not
specially affected, judge is not by reason of
being taxpayer disqualified from sitting in
case though he may have merely incidental,
remote, contingent or possible pecuniary in-
terest in the subject matter of the suit, Id.
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Under the provisions of this section. and
the holding in Gossett v, State, the Count!'
Judge, in view of the facts submitted. was
not disqualified from presiding- at condem-
nation cases by reason of his appOintment

of special commissioners to assess damages
in said cases, Op_Atty,Gen,1969. No, ii-

473,

9. - Questionsim'olved. interest in

In criminal libel suit based on editoriaL,
critical. among other things of commission-
ers court, county judge, because of his con-

nection with commissioners court for some
32 days. was not a party injured by the
libelous statement and was not disqualified
from presiding under Vernon's Ann.P,C.
art. 552. providing that no judge shall sit in
any caSe where he may be the injured par-
tv. Aldridge v, State (1961) 170 Cr,R. 502.

3'42 S,\\,2d 1O.t.

Judge. who owned undivided interest in
land covered by Mexican and Spanish land
grants but who. prior to action im'olving
question of whether lands riparian to Rio
Grande River had an appurtenant right to
irrigate with river waters. sold lands and
disposed of his interest in vendor's liens.
was not disqualified to sit in the case,
State v, Valmont Plantations ICiv.App,1961)
346 S,W,2d 853, affirmed 163 T. 381, 355
S,W,~d 502,

Justices of Court of Appeals who were
neither related to any party in case nor had
been counsel for any party in case, and who
did not stand to gain or lose anything of a
pecuniary or personal nature because of
any judgment which might be rendered in
case, were not disqualified, despite fact that
an owner of an interest in one of parties
had contributed 21.7% of total reported con-
tributions to campaign of one of justices.
and other justice had received 17,170 of his

total reported campaign contributions from
one of parties, .River Road Neighborhood
Ass'n v, South Texas Sports, Jnc, (App_ 4

Dist.984) 673 S. W.2d 952.

9.5. - Preparation of case, interest of

judge
If trial judge participated in any manner

in preparation and investigation of case in
question when he was a prosecutor, he
would be counsel for the State and hence

disqualified, Gamez v. State (App,1982) 644

S,W,2d 879, review refused, appeal after
remand 665 S.W.2d 124,

Court of Appeals was unable to dete,r-
mine whether trial judge participated in
preparation and investigation f!f ~tate's
case while he was a prosecutor, in view of
indications in record that other attorneys

actually represented the State in the case

CO:\STITt;TIO:\

and since sole indication of judge's partic-
ipation was found in printed announcement-
of-ready form bearing the judge's original
signature or stamped facsimile thereof; ac-
cordingly, case would be remanded for evi-
dentiary hearing on question of disqualifica-
tion, Id,

Perfunctory act of judge, in his former

capacity as assistant district attorney, of
stamping his signature to State's announce.
ment,of-ready fOrm for prosecution of de-
fendant for capital murder did not disquali-
fy judge from presiding over defendant'
trial on ground that he had been counsel for
the State, since the judge had never exam.
ined State's file, had absolutelv no recollec-
tion of case, and had merely' helped sign

announcement-of-ready forms for prosecu-
tor who was handling arraignments on that
particular da!', Gamez v, State (App.-1
Dist.1983) 665 S,\\,2d 124,

10. Relationship to parties

In determining- whether two persons are
related by affnity (marriage), relationship

of affinitv does not exist where more than
one mar~iage is required to establish it,
Johnson v. State (1960) 169 Cr,R. 146. 332
S.W,2d 321. followed in 332 S.\\,2d 322.

Fact that judge is related to some un-
named or inchoate party to class suit who
may be affected by judgment is insufficient
to disqualify judge from hearing- case, Hi-
dalgo COUnty Water Control and Imp, nist,
No, 1 v, Boysen (Civ.App,1962) 354 S,W.2d

420, error refused,

That judge presiding OVer case brought
by Texas Water Commission to determine
rights of thousands of landowners to use
waters of Rio Grande, became as result of
marriage, related bv affnit\" in second de-

gree to two owners' of Iand lying .in water
districts named as parties in suit did not
disqualify judge, and disqualification of
judge would not follow if it were later de-
termined that persons to whom he became
related and others similarlj' situated Were

neCessary parties to suit. Hidalgo and

Cameron Counties Water Control and Im-
provement nist. No, 9 v. Starley (Sup,196-1)

373 S, W,2d 731.
That brother of mother of woman mar-

ried by judge presiding in case brought by
Texas Water Commission to determine
rights of thousands of landowners to use

water of Rio Grande was named as party in
his capacity as director of water district
involved did not disqualify judge, under cir.
cumstances. Id.

Judge was not disqualified bv reason of
the ,fact that he alle~ed¡!' Was the prosecu-
tor in defendant's prior 1962 conviction for

80

000000.72



CO~STITlTIO~

unlawfully breaking and entering a motor
\'ehicle. Griffin v. State (Cr.App,1972) 487

S,W,2d 81.

11. -- Degree of relationship

Judge of Court of Criminal Appeals
whose wife was a first cousin to wife of a
brother of deceòent was not related within
third degree, by affinity, to the decedent

and was not ineligible to participate in deci-
sion affirming murder conviction, Wash-

burn v, State (1959) 167 Cr.R. 125, 318
S,W,2d 627, certiorari denied 79 S.Ct, 876,
359 L.S, 965, 3 L.Ed,2d 834,

Where claimant in workmen's compensa-
tion case was represented by law firm a
partner of which had relationship to the
trial judge by fact that such judge was a
first cousin to the wife of said partner,

compensation judgment awarding attor-
nevs' fee was nuiJ and \'oid. Texas Emp,
Inš, Ass'n v, Scroggins (Civ,App,1959) 326

S,W,2d 606,
'Vhere judge was related by affinity to

defendant's wife and defendant was related
by affinity to judge's wife. the judge's wife
being the defendant's wife's aunt. judge
was not related by affinity to defendant and
judgment of conviction which he rendered
was not void by reason of provisions of
Vernon's Ann.C.C.P.1925. art. 552 (re-
pealed; see. now, Vernon's Ann,C,C,P, art.
30.011 disqualifying a judge related to de-

fendant by consanguinity or affinity within
the third degree, Johnson v. State (1960)

169 Cr.R. 146, 332 S.W,2d 321, followed in
332 S,W,2d 322,

Judge was not disqualified from appoint-
ing attorney for water control and improve-

ment district in pending class suit, on
ground that his relatives within third de-
gree were parties to such suit, where such
relatÏ\'es Were not named as parties and
merely owned property within boundaries
of and used water furnished bv District.
Hidalgo County Water Control' and Imp,
Dist, No.1 v, Boysen (Civ,App.1962) 354

S.W,2d 420. error refused,
Where county judge's wife was first cous-

in of condemnee, judge was disqualified to
trY the condemnation case and judgment
rendered was void, Natural Gas Pipeline
Co, of America v, White ICiv,App,1969) 4:19

S.W.2d 475,
Under provisions of this section and Ver-

non's Ann,Civ,St. art, 15. that no judge

shall sit in anv case when he shall have
been counsel in' the case. it is not necessarv
that formal relationship of attorney and

client exist for disqualification: trial judge
who performs acts normally engaged in by
counsel such as being cons.ulted or giving

Art. 5, § 11
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advice in a matter which is the subject of
litigation may become òisqualified, Conner
v, Conner iCiv,App.19'i0) 457 S,W.2d 593,
error dismissed.

12, - Attorney related to judge

Judge was not disqualified by fact that he
was brother of attorney for party, Run~'on

v. George ICiv,App.1961) 349 $,W,2d 107,

error dismissed.

An attorney employed to handle work-
men's compensation claimant's case by at-
torneyretained by claimant was a "party"

to the suit within this section providing that
no judge shall sit in any case where either
of the parties may be connected with him
by consanguinity within third degree, and
therefore juåge who was a first cousin of
attornev hired bv attorne\" retained bv
client ~as disquaÌified to hear the caus~,

Indemnitv Ins, Co. of Xorth America v,
~lcGee lÌ9621 163 T, 412, 356 S.W,2d 666.

Attorne~' appointed to represent defend-

ants cited by publication in ,action in tres-
pass to try title was not a "party" and
fixing of attorney's fee by judge who was
attorney's father did not render judgment
\'oid, l"iles v. Dean tCiv,App,1963) 363

S.W,2d 317,
Attorney is not a "party" to suit so as to

disqualify judge who is related to him, e\'en
though such attorney is to receive contin-
gent fee based on amount of recovery. Id,

Judge by presiding over criminal trial in
which his son-in,law was the prosecutor did
not violate judicial canon prO\'iding that

judge should not suffer his conduct to justi-
fy impression that any person can improper-
ly influence him or unduly enjoy his favor.
"lcKnight \', State (Cr.App,196S) 432 S,,,,2d
69,

Trial judge, whose son-in, law was prose-
cutor in criminal case, did not. by refisin~
to disqualify himself. deny defendant fair
trial or violate defendants constitutional

rights, Id,
Prosecuting district attorney whose fa-

ther-in-law was presiding jud~e in case was
not a "party" to the case within meaning of
constitutional and statutory provisions dis-

qualifying jud¡re from sitting in any case
where either of the parties ma~' be connect-

ed with him by affinity or consan¡ruinity

and trial jud¡re did not err in refusing to
recuse himself. Id,

Trial judge did not err in permitting his
son to participate activel~' in trial of case as
one of several attorneys representing plain'
tiffs in products Iiabilitv action. where it

was shown that attorne~'s were represent-
ing plaintiffs on contin¡rent fee contract but
that trial judge would not be asked to ap-
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prove contract or set such fee, F, M.. C,

Corp, v, Burns (Ci\'.App,1969) 444 S,W,2d
315,

Fact that county court judge, who. with
other county officials, was named 80S de-
fendant in federal declaratorv action, was

represented by attorney who àiso represent-
ed state in condemnation case did not dis-
qualify county judge from sitting in con-
demnation case on theory that the leg-al
services rendered free to -judge in federalaction constituted gift of monetary value. in
absence of allegation that judge stood to
gain or lose anything- of monetary value in
condemnation Case because of 

an v such al-
leged gift or had any direct. real and certain
interest in subject matter of the condemna-
tÎon suit, Narro Warehouse. Inc. v, Kellv
(Civ,App,1975) 530S,W,2d 146, ref, n,r.ë,

Trial judge's son-in-law. who was attor-
ney for husband in divorce proceedini;, was
not a "party" within meaning- of this section

and Vernon's Ann.Civ.st, art. 15 providinir
that no judg'e was to sit in any c.ase whE'rein

he might be interested or where either of
the parties could be connected with him by
affinity or consanguinit~' within the third

degree. Martinez v. Martinez (Civ.App.
1980) 608 S,W.2d 719,

In divorce proceeding' in which no attor-
ney fees were awarded, trial judge, whose
so.n-in-law was attornev for the husband,
was not disqualified. thòugh it was asserted
that attorney fees could have been award-
ed, Id,
13. - Corporate offcer or stockhold-

er related to judge
Facts that trial judge had disqualified

himself in a previous suit involving corpora.

tion, that his brother was a member of the
judiciary of county which was corporation's
sublessee, and that he was acquainted with
party seeking appointment of receiver for
corporation and a witness for such party
were not sufficient reaSons to disqualify
trial judge from hearing suit for appoint-

ment of receiver for corporation, Citizens
Bldg" Inc_ v, Azios (Civ,App,1979) 590
S.W,2d 569,

14. Counsel in case

Trial judge, who had represented hus-
band aii counsel in husband's action for
divorce and who had become district judge,
was disqualified from acting as trial judge
in same caiie involving iiame iiiiiues, Turner
v. Chandler (Civ,App,1957) 304 S.W,2d 687.

Judge who called case for trial, impan-
elled jury, and sat during their voir dire
examination, making decisions as to e.xcuiies
of memberii of panel and other rulings per.
formed and diiicharged duties calling for

CO:\STITUTIO:\

exercise of judicial diiicretion, and hiii par-
ticipation in caiie required reversal of con-
viction where he had been couniiel for state
in case in which defendant incurred one of
prior convictions alleged for enhancement,
notwithstanding fact that prior cOß\'ictions

were abandoned after call of case for trial
but before commencement of voir dire ex-
amination of jury panel and fact that ilnesii
prevented such judge from continuing with
trial to its conclusion, Penninirton v. State
(1960) 169 Cr,R, 183, 332 S,W,2d 569,

When a judge has. while proiiecuting at-
torney, actively participated in any prior
conviction alleged in indictment for en-

hancement, such fact renders him disqual-
ified to iiit in case, Id,
Judge, who, prior to appointment to

bench, signed and fied pleaàings on behalf

of parties to suit. waii attorney in case priOr
to hiii becoming judge and was disr¡uaIiiied
from appointing attorney for one party in
such iiuit, Hidaliro County Water Control

and Imp, Dist. No, 1 v. Boysen (Civ..4.pp,
1962) 354 S.\V,2d 420, error refused,

Fact that judge who presided at trial for
felony offense of drunk driving which was
used to enhance petitioner's punishment in
burglary conviction, represented petitioner
in various other criminal actions prior to
trial of felony offense did not come within
constitutionai provision that no judge shall
sit in any case wherein he shall have been
counsel šo as to make felom' com'iction for
drunk driving void. Ex parte Stubblefield

(Cr.App,196i) 412 S,\V,2d 63.
Statutory and constitutional prohibition

(Vernon's Ann.C,C,P. art. 30,01 and this sec-
tion) against a judge sitting in any case
where he has been counsel is mandaton',
Hathorne v, State (Cr,App,1970) 459 S. \\.2d
826, certiorari denied 91 S,Ct 1398,402 (;,S.
914,28 L,Ed,2d 657,

Mere fact that a trial judge has personal-
ly prosecuted or defended a defendant in
past cases does not disqualify him from
presiding over a trial where a new offense
is charged, ld,

Provisions of this section and Vernon's
Ann,C.C,p. art. 30,01, prohibiting a judge
from sitting in any case where he has been
of counsel for State or accused. are manda-
tory. Ex parte McDonald (Cr.App.19i11469

S,W,2d 173,
Where alleged ancestor in title of party

aiiserting ownership of certain land had ('on-
suited with trial judge, at time he was prac-
ticing attorney, and obtained from him writ-
ten -title opinion which dealt with identical
fact in dispute, trial judge had been "coun-
sel.in the case" within meaning of pro\'ision
of this section, governing disqualification of
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judges, notwithstanding that trial judge
was unaware that he had been prior counsel
and that opinion may have been ..ritten by
someone else in his attornev's office, Wil.
Iiams v, Kirven (Civ,App.1976) 532 S,W.2d

159. ref. n,r.e,
If trial judge gave advice as attorney to

matter in dispute, even if no fee was
charged for such advice, trial judge is dis.
qualified to sit in such manner which has
ripened into suit, Id,

Provision of this section and of Vernon's
Ann,C,C,P, art, 30.01 against judge hearing
case in which he has acted as counsel re-
quires that he shall have actually partici-
pated in very case which is before him, and
it is not necessary that an objection be

made, Holifield v, State (Cr,App,1976) 538
S.W,2d 123,

Where it is not shown that trial judge
actually investigated. advised or partici-
pated in criminal case in any way, it is not
shown that he acted as "counsel" in the
case as contemplated by constitutional and
statutory provisions prohibiting trial judge
from acting- as counsel in criminal case.
Lee v. State (Cr,App.1977) 555 S.W,2d 121.

15, WaÌ\'er of disqualification

Disqualification of trial judge cannot be
waived or cured, even with consent of all of
parties, Pahl v, Whitt (Civ,App,1957) 30-1

S.W,2d 250.
Disqualification of judge cannot be

waived. Xatural Gas Pipeline Co. of Amer-

ica Y. White (Civ,App.1969) 439 S,W,2d -175,
Trial judge's disqualification to hear suit

because judge's wife was related by blood

to one of the parties thereto could not be

waived, and a judgment rendered by judge
so disqualified was void, Cain v, Franklin
(Civ,App,1972) 476 g,W,2d 952, ref, n,r,e,

Alleged agreement to waive trial judge's
disqualification under Vernon's Ann.Civ,St,
art, 15 and this section. because judge's

wife was related by blood to one of the
parties to be sued was invalid, Id.

Where no objection is made to right of
judge from another district to sit in case, all
objections to his authoritv to sit are waived
and it is presumed that Judge was in regu-
lar discharge of his duties pursuant to stat-
ute authorizing exchange of benches.
Floyd v, State (Cr,App,1972) 488 S,W,2d
830,

Where judge disqualified himself under
Vernon's Anii,Civ,St. art, 15. such disquali-
fication, and want of the power of the court
to act thereafter, could not be waived by
the parties, Chilcote Land Co, v, Houston

Citizens Bank & Trust Co, (Civ,App.1975)

525 S,W,2d 941.

Art. 5. § 11
Note 18

Disqualification of a judge, arising from a
constitutional or statutory provision. to pre-

side over trial of a case affects jurisdiction

and cannot De waived, and judgment ren-
dered is a nullity and void and subject even
to collateral attack. Lee v, State (Cr,App,

1977) 555 S,\\,2d 121.

16. Objections

Complaint that trial judge was without
right to sit for another district judge was
not fundamental error and could not be
urged for the first time on appeaL. Foster
v, Laredo ~ewspapers, Inc, (Civ,App,197.5)
530 S,W.2d 611, reversed on other grounds
541 S,W.2d 809. certiorari denied 97 S.Ct,
1160, 429 L-S, 1123. 51 L,Ed.2d 573,

Where no objection is made in trial court
to right of judge from another district to sit
in case, and no question as to his qualifica-
tion is maàe, all objections and exceptions

to his power and authority to trv case are
considered waived. Id,' .

17. Determination of disqualification
Trial judge is proper one to pass on ques-

tion of his disqualification, but Constitution
does not allow him verv much discretion in
the matter. Pahl v. \Vhitt iCiv.App,1957)

30-1 S,W,2d 250,

18. Acts of disqualified judge

Where trial judge had represented hus-
band as counsel in husband's action for
divorce prior to time trial judge had been
appointed district judge, trial judge's order
granting husband custody of child and sub-
sequent order vacating his prior order were
nullties, Turner v. Chandler (CI\',App.
1957) 304 S.W,2d 687,

Official acts of district judge, while he is
in possession of office under color of title
and dischar¡Öng ordinary functions. are con-
clusive as to all interested persons even

though person acting as judge lacks neces-
sary qualifications and is incapable of hold-

ing office, Ex parte Lefors (1961) 171
Cr.R. 229. 347 S,W,2d 254,

Where, even thoug-h original order ap-
pointing attorney to represent party in

pending class suit was void as being en-
tered by disqualified judge, 'iubsequently

assigned qualified judge entered ordt'r con.
firming original appointment and re-ap-
pointing such attorney, attorney Was validly
appointed as of date of such subsequent
order. Hidalgo Countv \Vater Control and
Imp, Dist. No.1 v. Boysen (Civ,App,1962)

354 S.W,2d 420, error refused.

Any action taken by judge who is disqual-
ified bv Constitution or statute is null and
void, , Glaser v. Buckholts Independent
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School Dist, (App,1981) 625 S.W,2d 419, re-
versed on other grounds 632 S, W,2d 146,

Any order involving judicial discretion by
a constitutionally disqualified judge is a nul-
lity and. accordingly, disregard of the con-
stitutional disqualification is error that can
be raised at any point in the proceeding.

Buckholts Independent School Dist. v, Glas-
er (Sup.1982) 632 S,W,2d 146.

19. - Permissible acts

In divorce action in which trial judge ap-
proved party's property settlement agree-
ment. whereb)' husband retained ranch,
where it was not shown that trial judge had
ever represented husband orad\'ised either
of parties with respect to conveyance of
surface rights to ranch land to husband

from his parents, trial judge was not dis-
qualified even though he had acted as nota-
ry public in acknowledging execution of
surface deed and deed of trust and filed
out a check signed by husband in part pay-
ment of the purchase price of the land,
Conner v. Conner (Civ,App,19iO) 457 S,\\,2d
593, error dismissed,

Where it was not shown that judge who
had served as first assistant to criminal
district attorney had actually investigated,
advised or participated in case in any way,
Judge was not disqualified from sitting.
Rodriguez v, State (Cr,App,19i2) 489
S,W,2d 121.

Expression or holding by judge of opinion
on the effectiveness of the death penalty as
a deterrent is not grounds for disqualifica.
tion. Chastain v, State (App. 14 Dist.1983)

667 S.W.2d 791, review refused,
Recusal of judge in capital murder trial

was not required on grounds that judge had
made comments on television talk show to
the effect that in order for death penalty to
be an effective deterrent, it should be in-
voked more often, Chastain v. State (App,
14 Dist,1983) 667 S.W,2d 791, review re-
fused,

20. Special judge

Special judge in probate proceeding ap-

pointed by Governor when regular county
judge disqualified himself from hearing wil
contest was not a "countv officer" within
provision of Art. 16, § 1( relating to resi.
dence of county officers, and it was not
necessary that the special judge, a resident
of state, be a resident of county where suit
was pending- during his service as special
judge, Edwards v, State ex reI. Lytton
(Civ,App,1966) 406 S,W,2d 537, error reo
fused,

CO:\STITlTIO:\

21, -- Agreement on special judge

There was nothing in record to indicate
that visitinir judire, who was assiiwed to
bench for a period of one week, and second
judge, or any other judge. agreed to change
benches pursuant to this section, Robert
v, Ernst (App. 1 Dist.1984) 668 S. W,2d 843,

22. Exchange or districts
It is not necessarv that either docket

sheet or minutes show reason for exchange
of benches by district judges, Pendleton v.
State (Cr,App.1968) 434 S.W.2d 694,

Formal order need not be entered for
judge of one district court to preside o\'er
case in place of duly elected jud1!e, Id,

Where indictment alle1!ed that defenèant
had been previously convictcd in Criminal
District Court =;3 and certiiied copies of
judgment and sentence reilected that con-
viction did occur in that court, there was no
fatal variance notwithstanding- showing
that judge who heard plea Was duly acting

and qualiiied judge of Criminal District
Court = 4, Id.

Expression "whenever the~' deem it expe-
dient" in this section and rernon's Ann.
Civ,St. art. 1916 for exchange of district
judges coniers on district judi!es broad dis-
cretionary powers to exchange benches, Or
hold court for each other. which is reviewa-

ble only for abuse, Floyd v, State (Cr,App,

1972) 488 S,W,2d 830.

Though better practice would require for-
mal order or entr\' on record of reasons for
exchange of judies, exchange may be ac-
complished without such order of emrv.Id. -

Distric.t judges may exchange benches
and hold court for each other and such
exchange may be effected upon the jud¡:es'
own initiative; the making and entry of a
formal order is not required nor does the
reason for the exchange need to be shown
in the minutes. Ex parte Lowery (Ch'.App,

1975) 518 S,W,2d 897,

Where judge of the 88th district court
had sat for judge of the 159th district court
in divorce action fied in the l59th district,
only the 159th district court had continuin~
jurisdiction over the minor child invoh'cd in
the divorce proceedings and in the ensuing
contempt prOceedings, Id,

In suit involving marriage and conserva-
torship of a minor child, it was immaterial
as to whether jud~e tried the case as judge
of the 58th district court or as "Presidini;
Judge" of the 31ïth district court as trial
judi.e could act in either cap:icit~', Gaspard
v, Gaspard (Civ.App,19ï9) 582 S,W,2d 629.
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Judge of 137th District Court of Lubbock
County had authority to approve request,
under Interstate Agreement on Detainers
Act (Vernon's Ann.C,C,P, art. 5i..lJ for

temporary custody over defendant on basis
of indictment pending against defendant in
140th District Court of Lubbock Count\", in
light of fact that judges of the dis'trict
courts of such county had entered an order
authorizing each or" them to sit for each

other in disposition of criminal cases and
matters, Bokemeyer y, State (Cr.App,198l)
624 S.\\,2d 909,

It was not necessary that formal order be
entered for judge or" One district court to
presideo\"er case in place of duly elected

judge, nor was it necessary for docket sheet
or minutes to show reason for exchange of
benches by diStrict judges, Davila \'. State
(Cr,App,1983) 651 S,W,2d 797.

District judges may change benches and
hold court for each other as authorized b\"
this section; such exchange may be effect-
ed by the judge's OWn initiative under exist-
ing case Jaw, as well as under the local
rules pertaining to transfer of cases within

Dallas County, Akin Y, Tipps (App, 5 Dist.
1984) 668 S.W.2d 432,

Lnder provision of State Constitution al-
lowing district judges to exchange districts,

. or to hold courts for each other when thev
deem it expedient, it is not necessary thåt
either the docket or minutes give a reaSOn

for the exchange of benches by the district
judges, and a formal order need not be
entered. :'Iata v. State (Cr,App.1984) 669

S,W,2d 119.

23. Holding court for another judge

Fact that one judge presided during ex-

amination of jury panel and that another

judge presided without Consent of defend-

ant, during hearing of evidence and receipt

of jury's Verdict, did not constitute error,
Bellah v. State (Cr,App.1967) 415 S,W,2d
418,

Any judge of District Court of Travis
County may hear and determine any part of
any caSe or proceeding pending in any of
the district COUrts of county or may hear
and determine any question fn any case, and
any judge may complete hearing and render
judgment in case, Collns v. Miler (Civ,
App,1969) 443 S,W,2d 298, ref, n,r.e,

Where all proceedings were had in the
particular district court in which cause was
pending without transfer of cause to anoth-
er court, upon later determination that re-
quest for jury had not been timely fied it
was immaterial that judge who entered or.
der denying jury trial was other than judge
signing order first placing cause on jury
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docket. because order denyin¡r jury was
signed by judge who was presiding in court
in which case was pending. ld,

24. Supreme Court Justices
It was not a due process violation for

Justices of Supreme Court. who ordered

submission of a referendum on fee assess-
ment a¡rainst state bar members at request
of state bar directors, to determine legality
of such assessment. Cameron v, Greenhill
(Sup.1979) 582 S.\\'.2d 775,

25. Court of Criminal Appeals. judiies of
Supreme Court members were not dis-

qualified from considering attorney's chal-
lenge to courts authority to order a one-

time fee assessment agàinst members of
State Bar for purpose of redUCing- any in-

debtedness on Texas Law Center. Camer-

on v. GreenhiU !Sup.1979i 582 S,W.2d 775.

26. Court of Ch"Îl Appeals. judges of

Chief JustiCe of COUrt oi Civil Appeals
who, although he sat at submission of case,did not for personal reasons participate in
opinion, was not disqualiiied from partici-
pating in second opinion. substituted for
first after the disqualification of an Associ.

ate Justice from participating On appeal
came to attention of court. Goslin v, Beaz-

ley (Civ,App,19601 339 S,\\,2d 689, ref.
n.r,e" appeal dismiSSed. certiorari denied 82

S.Ct, 16, 368 i.,S, 7, 7 L.Ed,2d 16,
Two judges of Court of Civil Appeals,

could render decision where third judge
chose not to participate because he had
been trial judge, Hoyt v. Hoyt (Civ,App.

1961) 351 S,\\.2d 111, error dismissed,

Whether Justice of Court of Civil Appeals
sitting in case invoh'ing- insolvent insurer

should have recused himself because of his
background of service with the attorney
general during days of insurance company
failures was matter soleh' for his determi-

nation, Langdeau v. D¡"ck (Civ.App,1962)
356 S,W,2d 945, ref, n.r.e,

30. Bias and prejudice

Intervenor's affidavit that he belie\'ed

judge was biased and prejudiced against
him because such judge in another case had
found intervenor in Contempt of court and
had refused most or all of his attorney's
objections alleg-ed no constitutional or statu.tory grOund for disqualification. Quarles \"
Smith (Civ,App,1964) 3i9 ::,W.2d 91, ref,
n.r,e.

PrejudiCe of trial court toward party, if

there was any, would not alone constitute
error, Quariès v. Sniith iCiv,App.19ti4) 3ï9

S,W,2d 91.

00000077



Art. 5. § 11
Note 30

Alleged bias or prejudice of judge does
not disqualify judge. ~iaxey v, Citizens

Nat. Bank of Lubbock (Civ,App,1!l'7~) 489
S,\\,2d 6!'ï, reversed on other g-rounds 507
S,\\.2d ï2~,

Bias is not legal ground for disqualifica-
tion of judge. Hoover v, Barker (Ci\',App.
19'74) 507 S,W.2d 299, ref, n,r,e,

Unethical conduct of trial judge, who af-
ter proceeding had started to terminate

mother's and father's parental rights as to
minor child gave public vent to bias and

prejudice which he had acquired from hear-
ing evidence and seeing exhibits introduced
into evidence was not leiial ground for re-
versal of judgment terminatini; parental
rights, Shapley v. Texas DepL of Human
Resources (Civ,App.19'79) 581 S,\\,2d 250.

Fact that judge had told defendant, who
elected before trial to have punishment as-
sessed by the judge if the jury should con-

vict, that the judge could not consider pro-
bation if the facts proven were as alleged
did not show bias requiring recusal.
McClenan v, State ICr.App,1983) ö61 S,W,2d
108,

Bias may, in some cases, bea legal dis-
qualification if it is shown to be of such a
nature and such extent as to deny defend-

ant due process of law: overruling I'era I'.
State, 547 S,\\,2d 283; Brîght I', Slate, 556
S.\\,2d 317, :\cClenan v. State (Cr,App,

1983) 661 S,W,2d 108,

31. Presumptions and burden of proof

Judge is presumed to be qualified until
contrary is shown, Quarles v, Smith ICiv,
App,1964) 379 S,W,2d 91, ref. n.r,e.

Presumption of integrity accompanying

act performed by judge under sanction of
official oath cannot be overcome by infer-
ence, conjecture or specuJ:tion; challenge

of disqualification must be by alleg-ations of
fact of positive and unequivocal character.
Maxey v. Citizens Nat. Bank of Lubbock
(Civ,App,1972) 489 S.W,2d 697, reversed on
other grounds 507 S,W,2d 722,

31.5. ilandamus
Action seeking removal of trustee and a

temporary restraining order was properly
transferred to the 193rd District Court from
the 95th District even though retired dis-
trict judge who was to preside in .the 193rd
district was without authority to act in ac-
tion, and thus, mandamus did not lie to
compel 95th district judg-e, who ori¡:inally
Ordered action transferred, to proceed fur-

CO:"STITLTIO);

ther in such action, Akin v. Tipps lApp, 5
Dist.984) 668 S,\\,2d 432,

32, District attorney

Trial judge who had been assistant dis-
trict attorney at time of offense but had no
recollection of workinir on assault with in"
tent to murder case and who was assigned
to work only on capital cases and to act as
legal adviSor to Commissioners Court when
case was filed was not disqualified, Muro
v, State ICr.App.1965l 38ï S,\\.2d 674,

COß\'iction of prisoner was void where
trial was presided over by jud¡re who had
served as district attorney in prior prosecu-

tion resultinir in conviction of prisoner for
burglary alleged for enhancement notwith-

standinir that portion of indictment alleginir
prior conviction was dismissed prior to triaL.
Ex parte Hopkins iCr,App,l!:ti6) 399 S.\\',2d
55L

Inclusion in indictrnent of alleirations con-
cerning prior cOß\'ictions did not disqualify
trial judge who was district attorney on
date of prior convictions alleged for en-

hancement of punishment. Hathorne v,
State (Cr,App.1970/ 459 S,\\,2d 826, certio-
rari ùenied 91 S,CL 139S, 402 l.,S, 914, 28
L.Ed.2d 657,

33, Hearing

Where facts alleged to disqualiiy judge
are unchallenged or admitted, question of
disqualification is one of fact and no hear.
inir is required, ~iaxey \', Citizens ~at.

Bank of Lubbock (Civ.App.19721 -lS9 S.\\.2d
697, reversed on other grounds 50ï S.\\,2d
722,

Mere assertion that upon hearin~ disqual-
ifying interest of judge might be made to
appear did not require hearing. Id,

3... Retired jud¡:es

"District judges," as used in this section,
includes retired district juùges who ha\'e
timely agreed to accept assignments to hear
cases. Permian Corp, v. Pickett ICiv.App,
1981) 620 S,W,~d 87tì, ref, n,r,e.

35, Review

Since issue of disqualification of trial
judge invoh'es jurisdiction of the court to
act, it would be considered on appe¡ll by the
Court of Appeals in the interest of justice,
even though no motion questioning trial
judge's qualifications was broug-ht to his
attention, Gamez v. State (App,19S21 644

S,W,2d 879, review refused, appeal after
remand 665 S,W,2d 12-l,
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'0: Jae~ Pope~ Chief Justi~e, Supreme Court 0' 1 e~as

Re: Report 0' Committee on local Rules

litt1e vaeuuii exists is case proc'ess.ing; necessity, inventiveness anct
t he s Ie i 11 0 f the mar ti net t e w i 11 r us h i n t ö p lug gap sin 8 n y s y s t e II 0 f
rules, wherever adopted.

-
~our committee was furnished copies of all Local Rules filed by

01s trict and County Courts with the 5 upr~G~ court by April 1, 1984. Our
worle was divided, with Judges Ovard and thurmond reviewing Criiiinal ca.e
pro ces sing and J udgu HcK iii and 5 tova 11 ci viI caSe p roeeui ng. Our
approach was to group'Local Rules by function, so each eould be compared
for lileenesse. and differences . ~ost Loeal rul.s addressed thesefun,ct.ions:

1.
2 .
3.

Oiv13ion of worle load in overlapping districts.
Schedules for sitting in multi-county districts.
Procedures for setting eases: Jury, non-jury, ancillary and dilatory,
preferential.
Announcements l assignments l pass by agreements, and continuances.
Pre-trial methods and procedures.
01amissal for Want of Prosecution.
Notices - lead counsel.
Withdrawal/Substitution of Counsel.
Attorney vacations.
(n~a~ed eouns e 1 eon f 1 i cts .
Courtroom decorum - housekee~ing.
Exhortatory suggestions about good-rait~ settlement efrcrts.

~ .
5.
6.
7.
8.
9.
10.
11.
1 i.

..

. .
.

rhe CommHtee ~ound _three broad grcuf;s_0-l ~0.E!l,_Rlll.;.!_:!!~E.U::.Lt.~e_..
r~11owin9 comments:

G~~uo On~~ ~~n.~~! ad~~"~~~~~~iv. Ru!~s

Most courts ha.e general administrative rules, particularly those who
serve more than one county, setting Qut te~ms of court in each county,
types of.setting calendars and information about whò to Call for settings,
what kind of notice is to be given others in the caSe and gene:al
bousekeeping provisions, subject to change, depending on circumstanc,s.

Comment: The Committee notes that te:ms of court are governed by
s tat u te , uS l. á' 11 y If h en the c 0 u rt If a s c rea t e d 0 r in are con $ t. i t u t in 9 s tat ute ,
m~~ing most, if not all, continuous t~rm courts. rhis language i3 probably
noí ne~oed in a local lule. Calendar~ setting out th~ "Who, when, what and
",here" it:e useful and must be flexible, to fit court needs, such as
illness, vacations and the unexpected long ca~e or docket collap~. Our
recommendation: place this information in a "broadSide", post it in all
COu:thouses in the District and instruct the clerk to send a copy to all
oul-of-disirict attorneys and pro ~e who file papers, when the first
appearance is maoe. 'he local Bar can ~e copied when t.he scnedule is first
~ade and notified or any changes. We note that .any multi-county Judi~iai

OOOOOObO
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Di$t:~et$ serve aveZlapping count~~$and the divislon of work load i~
90ver~ed by statute or agreeme~t af the .ffected Judges. All the ~bo~e
co,uld be,t:0vered by . "Court Information Bulletin", spelling, out the .inner
or getting a set.tin-g on Ilotions,-,pre-trial and tr'ial aiåLters.

Recommendation: Adopt a. a statewide Rule tbe rollowing:

LOCAL RULES: NOT ICE 10 COUNS£L AND PUBLIC
Local SChedules and Assignments of Court shall be mail~d by each District

or County Clerk upon receipt of the first pleading., or instruiient. riled by an
attor~ey or pr~ sepazty not re~idin9 w1t~in the county. r~e clerk shall nat
be required to provide more tban one copy or the rules during a given year to
each attorney or litigant whO resi~es outside or the county in wh~ch the case
is filed. 11 shall be theattorney and litigant's responsibility to keep
informed or amendments to local zule~, which shall be provided by the clerk on
request. ror out or county residents. Local ,Rules and Amendments thereto shall
be printed and available in the clerks office at no cost, and shall be posted
in the Courtbouse at all times.

G~puo Two: State Ru1~9 or Procedure

Many of Local Rules a~~re.s functions whleh could best be served by a
statewide uniform rule. these are suggested, as examples.

J6th,'156th

00300081



Rule 3a. . Rules by, Other Courts

.1 Eac:h Court Of Appeal s. each administrative JUdicial di stric:t. each

d i stric:t c:ourt, and eac:h county court may. fro", time to time., make and amend

rules governing its practice not inc:onsistent with these rules. Copies of rules

and amendments so r.de shall before their promulgation be furniShed to the

Supreme Còurt 01' Te:ias 'for approval.

(b) If a .iudoe of a sinole judicial district desires to adopt a local

rule of Orocedure Clovernino his jUdicial district, he shall re~uest aoo!"oval of

such rule tiv filino with the P!"esidino JudèJe of the Administrative Judicial

Oisti-ict the r-le arid the reason 1'0" its adootion. In a county .or counties

havino two judicial districts, both judoes llst aoo"ove the o,.ooosed "ule

befo,.e subr:ittino it to the P"esidino Judge. In' counties of th,.ee 0,. more

. judicial districts, a majority of judoes llst aoprove'the orooosed r-le befo"e

it is sent to tl-e P"esi d i no Jud ee of the Admi ni stPat i ve Jud i ci a 1 Di st ri ct i ri

accO"dance with ~ctìon 31!:) , A"ticle 200b. V. T.C.S. All "eeuests 1'0" aoo,.oval

Of new "ul es of ~roceou"e 0" amenoments the,.eto sha 11 be fil ed wi th tl-e

P"esìdìne Judee of the AdMìnist"ative 'Judicial Oist"ict on or before Oece~oe"

31st of eacn V~a!. The P!"esidinii Judee shal' !:,.ovide w,.itten suooo,.t 0" 0000-

sit i on to the :i"ooosed "ul e, whi~hshall accomoany the o"ooosed rul e and whi ch

shal' be filed bv the P"esidino Judoe with the Suoreme eou..t not late!' than

Januarv 31st of the succeedino yea,.. The Suo,.eme Cou,.t shall haye final

auttio"; tv t!: doo"ove 0" d; saop,.ove the adonti on of all 1 oca' "ul es of o"ocedure

as :i,.oviced by 5ection fa) of this Rule and Section 31b) , Article 2COb,

V, T.e.S.

CA:RULE1(59th)

,.~
~~~
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JACK POPE

THE SUPREME COURT OF TEXAS

JUSCES
SEARS McGEE
ROBERT ~. CAMPBEll
fRIQN S. SPEARS
CL. RAY
JAMESP. ~'AIlCE
TED Z. ROBERTSN
WIWA W. KllGARlN
RAUL A. GoNZAEZ

P.O. BOX iii48 CAPITOL STATION

AUsnN. TEXAS 787 II
CLERK

GARSN R. JACKSN

EXECL"J AST,
WIl. L WIWS

ADMINIsnTT"E AST.
MAY ANN DEFIBAUGH

January 11, 1985

Mr. Lut.her H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
Ean Antonio, TX 78205

Re: Rules 3a, 8, 10, lOa, 10h, 27a, 27b, 27c,
l65a, l66fi 247, 247ai 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of
Ci vil Procedure as recommended by the Comri ttee on Local Rules of
th" COuncil of Adinnis tra ti v.. Jiidges. I ai also "nclos ing a copy
of that Committee i s report to JUdge Pope which sets out the
reasons fOF. t~e proposed changes.

If you Would like a copy to go to each member of the Advisory
Çomttee at this time, please call Flo in my office (512/475~4615)
and we will take care of it.

Sincerely,
/1i

, ,
JPW: fw ,t !EnClosures

Ja~.. WallaceJi:.s tice ....

OùG00083
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S.
6.
7.
8.
9.
110.

11.
i 2.

fo: Jaclc Poøe-, Chief Jus,tii:e,S-ui:relie Court orreicas

Re: Report of Committee on Local Rules

litflè' vacuuii exists' is c:aaeproc"essing: nece:ssity, inventiveness anct
the skill of the martinette will rush in to plug gåps in any system of
rules, wherever adopted.

-
~our committee was furniShed copies of all Local Rules riled by

District and County Courts with the Supreme court by April 1, 1984. Our
work W.s divided, with Judges Ovard and Thurmond reviewing Criminal ease
processing and Judges McKim and Stovall eiyil case processing. Our
approach was to 9~ouP loeal Rul~s. by funetion ,so eaeh eould b~ compared
for likenesses and differences. Host Loeal rulès addressed these
ru~~tions :

i.
2-
J.

Divi3ion of wo~k io~d in Overlapping districts.
SChedules for sit~ing in multi-county districts.
. Procedures for setting eases: Jury, non-jury, ancillary and dilatory,
prererential.
Announcements, assignments, pass by agreer.ents, and continuances.
Pre - t ria 1 II e tho d san dp : 0 c e d u res .
Olsmissal for Want of Prosecution.
Notices - lead counsel.
Withdrawal/Substitution or Counsel.
Attorney vae~tions.
(ngaged counsel conflicts.
Courtroom decoruii - houSekee?ing.
Exhortatory suggestions about good-raitn setLlement efforts.

--

. to
,fhe Coml'i:'tee ~pund .three b.roadgroul?s_o-r ~o.£!i-_R~l,!L..~~"2!.r=.Lt"~e_..

r~llowing comments:

G~~v~ "np~ ~pn~~~l ~dMi"i~~~~~!y. ~u!~s

Host courts have gener~l administrative rules, particularly those who
s~rve more than' o'ne -county, setting 'out terms or court in each county,
types or.setting calendars and inrormation about whD to call for settings,
what kin~ of notice is to b~ given others in the caSe and general
housekeeping provisions. SUbject to change. depe~ding on circu~s tance3.

Coiiment: Tne Committee notes that terms or court are governed by
statute, usually when the court was creat~d or in ~ reconstituting staiui~,
I'aking most, if not all, continuous term courts. rh¡S language is probably
aot neeoed in a Local Rule. Calend~rs setting out th~ "Who, when, what and
.h~reft a:~ useful and must be riexiblet to rit court needsi such as
illness, vac,¡lti.;ons and thl! unexpected long ca::e or docket collap$". Our
recommendation: pl~ce this information in a nbrOBdside~, post it in all
co;urthouses in the Di.strict and instruct the clerk to Send a copy to all
~ut-of -~ist:ict attorneys and pro $e who 'i i e papers, when the first

~øPI!.r~~e~ lsmaoe. rh~ local ear can be copied when the scnedul~ is first
lIadè and notified:if any Changes. We note that 'I3ny multi-county Judi~ial

OOJ00084



.Ji~..=~':." ~e:Ye ove......p¡:.:nq ::ounti./'$ and the è~vi:;ion of "ork 1080 13.
9o\rerhed by statule or agr,eeiient of the .ffeeted .Judges. All the IIbov'"
e~uld be ~overed by . WCourtinfo~m~tion Bulletin", spellin9. out the m~nne%
of getting a settin9 on iiolions,. pre-trial and tr'ial matters.

Recommendation: Adopt as a statewide Rule the following:

LOCAL RULIS: NOT ICI 10 COUNSEL AND PU8l ie
Lac a I S e h e d u 1 e san d Ass i 9 nm e n t s a f C 0 .u r t s h a 11 b e ai a .i h d b y ea i: h 0 i s t : i c t

or County Cleric upon receipt of thll\ first .pleading., or. instruiient, fi.edby an
.ttor~ey a~ prg ~e party not residing within the county. (he clerk shall not

.'f

be required to provide more than one copy of the rules during a given year to
e~ch attorney or liti98nt who resides outside or the county in whLch the caSe
is filed. It shall be the attorney and litigant I~ r~sponsi~ility to keep
informed of ~ai~ndment$ to loeal rules, wbich Shall be provi~ed by the clerk on
request for aut of county residents. Loeal.Rules and Amendments thereto Shall
be printed and avaii~ble in thei:lerks office at no east, and shaii be posted
in the Courthouse at ¡ii times.

Grouo Two: State Rul~~ of ?~~::e~ure

Many of Local Rules addres$ functions whi:h could b~st be served by .
$tal~wide unirorQ rule. rhese are sU9~ested, as examples.

.36tii,.156th
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Ru i e 8. At tornev ; n Cha"oe ri':3 ~"l' ~ ? rl"iinf'o\ t1 f', ~,¡'.::tj'!1; J,th ~i'-e occasion of '1~fi !"st

~'- ~'; ,~. riA _-:L A~' 4

.. 'A-' . ,\U~
aooearance th '. . . . ... roueh coun- '

for such Darty

not; ce

~~ "'l"1"t"~ûr r&

nev ;rt cha"oe

with Rules 21a 'and

fo!' the s .ui t s to

, sel. lll!si eiriat~ ;.. w~l~inc tho "at

unt; I - torney;nsuch deS10 _ chare""naticn C'; s c!'anoed b .

notice to all y W,.ittenothe'" Cc! '"t ; e s ; n, '. accordance

be "esoo!'s;ble

at

from the court

attorney ; n charoe.

counsel to a

... ç .

~~
~~~
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CHIEF JUSTCE
J"'Ck POPE

THE SUPREME COURT OF TEXAS

JL'SCES
SEARS McGEE
ROBERT M, C..MPBEll

fRWN S, SPEARS
C:1. RAY
JAMES P. W AlLCE
TED Z. ROBERTN
WIll W. I01.GARUN
RAUl. A. GONZAEZ

p.o. BOX 12248 CAPITOL STATION

AVsn;\, TE 787 i i
CURK

GARSN R. J"'CKSN

EXEct;rrvE AS.,,

WIW...l i- wiws

ADMINI5'TTVE A.i,
MAY ANN DEFIBAUGH

January 11, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory COmmittee
SOules & Cliffe
1235 Milam Building
£an Antonio, TX 78205

Re: Rules 3a, 8, 10, lOa, 10h, 27a, 27b, 27c,
l65a, l6ßf, 247, 247a,250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of
Ci vil ~rOceqUre as recommenqeq by the Committee on Local Rules of
the Co~ci1 of Aqrnnistrative JUqges. I am also enclosing a copy
of that Committee i s report to JUdge Pope which sets out the
reasons fOF. tl1e proposed changes.

I f you woulq like a copy to go to ea.ch memoer of the Advisory
Coiittee at this time, please call F10 in my Office (512/475-4615)
and we will take care of it.

Sincerely,
/1,

JPW: fw
Enclosures

. ,¡,~James P. WallaceJú.stice .'""

0(;~00087



6.
7.
8.

~9 .
'10.
11.
1 i.

'0: Jack Pope., thier Jus.t.ice, Su¡:reme Court or Je'Ias

Re; Report or Com~ittee on local Rules

L.itt1e vacuuii exists is caSe proc'essingi necessity, inventiveness and"
the skill of the m8rtinet.t.e will rush in to plug g8p~ in anysyste~ of
rules, wherever adopt.ed.

Your committee ~8S furnished copies of all Local Rules riled by
Dist.rict and County Courts with t.he Supreme court 

by April 1, 19a4. Ourwork was divided, wit.h Judges Uvard and thurmond reviewin; Criminal ca~e
processing and Judges McKi~ and St.oyall civil case processing. Our
approach was t.o 9rouP Local Rules, by funct.ion~ so each could be compared
for likenesses and difrerences. Host lotal rul.ès addressed these
(unctions:

i.
2.
3.

Division of work load in overlapping dist.rict.s.
Schedules ror sit~ing in multi-county dist.ricts.
Procedures for setting caSes: Jury, non-jury, ancillary and dilatory,
pre reren tia 1.
Announcements, assignments~ pass by a9ree~ents, and continuances.
Pre-t.rial methOds and procedures.
Dlsmissal for Want. of Prosecution.
Not.ices - lead tounsel.
." i t. h draw a 1 / 5 u bs tit u t. ion 0 f Co un s e i .
Attorney vacations.
Engaged counsel conflicts.
Courtroom decorum - housekeeping.
EXhortatory sU9gestiQns about gOQd-raitb settlement efforts.

~ .
So

..

. .

i he C omm.i tt ee ro un d _lhr ee broad g r 0 1J~$_ 0-'_ ~ oS ~~ _R'p l,!!_J!!:t ,!, !.l:.L ~.~ e_,..
'~llowing ~ommen tsi

G r.. i)" n n ~ ~ !: I! n . !' ~ 1 ~ d:" £"! 'i ~r ~ .~! Vl- ~u! ;as

Host courts ha~e ~eneral admini~trative rul:s, particulariy thQse who
serve more than'o.ne'eounty, set.ting 'out te:oms of court. in each county,
t y pes Cl r , $ e t t. n g c a I end a r san din for mat ion a bo u L w h ò t 0 c a 11 for 5 e t tin g 3 .
what ~ind of notice is to be given others in the case and general
housekeeping provisions, Subject to changeJ depending on circums tanc:3.

Comment: 'he Committe~ notes that terms of cou~t are governed by
statute, usually when the court was created or in a reconsLitut.ing staLute,
making mQSt' if not allJ continuous term courts. rh~s language is probably
aot needed in a local Rule. Calendars setting out the "Who, when, what. and
where" are userul and must. be flexible, t.o fit court needs, such as
i~loess, vac~tions and the unexpected long ca~e or docket collap~. Our
re~Qmmendation: place t.his information in a "broadSide", Post it in all
ro~r:houses 1ft the District and Instruct the clerk to Send a copy to all

lut-Of-d1;trict attorneys and pro.e who file papers, when the first~øø~.ra~c~ is maoe. 'he local ear can be copie~ when the scn:dule is rirst
-ade and notified of any changes. We note that ~any øulti-county Judi~ial

O(j;JOOO~8
i



" i... .. . ... .. ... -.:. ~ i: iJ v i: - - .. oJ .; .., j:: :::: un t i. ~ San a t ri eei v i. :; i. 0 nof "0 r Ie i 0 a a .~.3'
90wer~ed by statute or a9ree~ent of the affected Judge~. All the abo~e
c~uld be '~overed by . "Court inror~ation Buii~tin", spelling out the ~.nner
or get.ting a settin1¡ on lioLions,- pre-trial ;Bnd tr'ia1 iiatters.

Recommendat.ion: Adopt. as a stat.ewide Rule the following:

LDCAl RUieS: NOT ICE rD COUNSEL AND PUSl ie
L 0 c 21 5 c he d u i e san d A a s i 9 om e n t s 0 r Co u r t. s hall be II a i. 1 ~ d bye a c h 0 is t ~ i c t.

or County Cleric upon recei.pt or the first pleading.. or instrullent.. riled by an.ttor~ey or pr6 se party not re$iding within the county. rhe cl~rk sh~ll not
be required to provide lIore than one copy of the rUles during. given year to
each attorney or litigant who resides outside of the county jn wh~Ch the CaSe
i$fil~d. n shall be t.he attorney and litigant's responsi:iility to keep
inrorlled of amendments to local rule$, which shall be prQvidedby the clerk On
request for out. of countyresident.s. local ,Rules and Amendments t.heret.o shall
be prjnted and available in the clerks office at no cost, and shall be post~d
in the Courthouse at all tiiie.s.

G~~u~ T~o: State Rui~s of P~~eedure

"~ny or Local Rules address runetion~ whi;h could best be served ~Y.
statewide uniforQ rule. rhese ~re suggested, as examples.

.36th,'l56th
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Rule 10. Wi.th,dra.w41 ,of CO,i.nsel (...n"l"~~~n' t'~"n".. 1)0(; "0..)

Withdrawal of (I" attc"nl'Y in cha"ol' may be'l'ffected fa) uoon r.otìon,

showino r:ood cause and unde" such conditions iniooSed by the P"l'sidinc: Judc:e: 0"

'bl i::ion ll"l'sentaticn bv sucn 3tto,.nev in Cha"Qe of a notice of substitution

':esicnatinc: thl' na!"e. Jdd"!!ss. t!!leohiinl' nirmbl'r. and State Bar Numbe" of the

substitute Jtto,.nev, witt) the sienatu"e of the atto,.nev tii be substituted. the

aaa"oval of t"e client. the client's cu,.rent add,.ess and teleahone number, and

an ave"'ent that s:.ch substitution will not delay any setting cu,.,.ently in

effect. r."", ¡....pa..r~...G .............:ï "'''01''"(" "'ir lr..~i¡.o(f .....""9 \~~9. ,i?i,ili;rli¡nCçtj

lty"';¡ "1-0 r.'..t-......i:.. .... ....ir ..l~=lI"Hnl:i,~" ..~ il"""~ il;¡"ti9.'in~Q~, +h;",::..~;nt

~J..:~.a..,~~rn.,c;.;,,.o..nl' , ':~,I"~,..,;"II~~ ..~
~."'''''9~' ..., """!. t',......,.ç...ql.......n .""'" "',.';¡1 -i"",.. R 1'"19;1 .lo9r-9 ;~ ~Q_q

......-: l....~~......: ... ...v ..?-....:i~:' .......;i ,.~r..,.A
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OlIEf Jt'STCE

JI\C" POPE
THE SUPREME COURT OF TEXAS

Jt:snCts
SEIRS r-fcGEE
ROBERT ~. CAMPBELL
fRtQS S, SPEARS
c. It y
JI\Mts P. WALil.E
TED Z. ROBERTI~
\l'Il.l. w KILGAR1N

RACL A. GO~z.EZ

P,O. BOX 12248 CAPITOL STATION

I\USTN. TL'X 787 i I
CLERK

GARSS R. JACKSN

EXECL"i AST.
WIWAl. L \l'iui

AD~INIST TrVE AST,
MAY ANN DEFIBAL:GH

Januarz 11, 1985

Mr. Lu-::ier H. Soules, III, Chair:nan
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
~an An-:onio, TX 78205

Re: Rules 3a, 8, 10, lOa, lOh, 27a, 27b, 27c,
l65a, l66f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of
Ci vil Procedure as recommended by the Committee on Local Rules of
the Council of Administrativ~ JUdges. I am also enclosing a copy
of that Committee's report to JUdge Pope which 

sets out thereasonsfoF . tae proposed changes.

If you would like a copy to go to each member of the Advisory
Committee at this time, please call F10 in my office (512/475-4615)
and we will take care of it.

Sincerely,
/1,

.~ ",

J?w: fw L

Enclosures

l,-iJa:Res P. Wallace
JÚstice'""
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~ 9.

, 10.
1L.
12.

fo: Jack Pope', Chief Jus.tice, S.uprelieCourt of re1Cas

Rei Report of Com~ittee on local Rule5

little vacuu~ e~ists is case proc~ssing; necessity, inventiveness and
the skill of the lIartinette will rush in to plug gaps in any system of
r u 1 e s, wh ere v era d 0 P t e d .

Your committee was fu~nished copies of all LOcal RYles filed by
District and County Courts with the Supre$e court by AprJ1 1, 1984. OUf
work wa.s divided, with Judges Ovard and ftiuriiond reviewing Crimina.l ca8e
processing and Judges McKim and Stovall civil ease processin9. Our
approach was to group Local Rules. by function, so eachc:ould be c:ompared
'or likenesses and differences. Host Local rul~s addressed these
fun,c t.ions:

i.
2.
) .

D1vi3ion of work load in overlapping districts.
Scheoules for sit:ing in multi-county districts.
PrOCedures for setting CaSes: Jury, non-jury, ancillary and dilatory,
preferential.
Announcements t assignments, pass by agree~ents, and continuances.
Pre-tria 1 lIe thods and procedures.
01 s m i s s a 1 for Wa n t: 0 f Pro s e cut ion.
Notices - lead counsel.
Withdrawal/Substitution of Counsel.
Attorney vaca tions.
Engaged counsel c:onflicts.
Court:opm deearuii _ housekee~ing.
EX!'ortatory suggestions about good-raitJi settlement errorts.

4.
S.
& .
7.
8.

..

=..
.r he tomm it tee r~ un d .lhr e e broa d g r 0 up.s_ 0-'. ~ 0E! ~ _R & i.!~_:~~ ,.P L.r-.~ . t,~ e_...

r~i low ing ~ommen ts:

G~~v~ nnp~ ~~n.~~! ~C~~~!~~7~~!Y. ~u!~s

Most ~ourt:s have general administrative rules, particularly those who
serve llore than" o"ne "county, setting 'out te:oms of court .in eac:h county,

types or.settift9 calendars and information about ~h~ to eall for ~ettings,
what kin~ or notic:e is to ~e 9iven others in the C:ase and g~ne:al
housekeeping provls ions ~ Subject t~ change, depending on circu~s tance3.

Comment: The Committee notes that terms or court are governed by
statute, usually when the c:ourt ~as created or in a reconstituting stalut~,
aaking most, if not all, continuous term courts. rh¡S language is probably
aot neeoed in a local Rule. Calendars setting out the "who, when, what and
where" are userui and must be flexitlle, to fit court needs,su~h as
illness, Y .,'C a ~ ion s and the un e x p e ~ t e d long c a ,; e or doc k e tc 0 1 i a p S" . Our

recoiimendation: place this information in a "broadSide", post it in all
~Ourthouses in the District and instruc:t the Clerk to send a copy 10 all
~ut-O(-d13t:ict. attorneys and pro :se who fi1 e papers, when the first

;ippe.hnc/! is maoe. rhe local Sar c:an be copied when the Sc:nedule is first
~åde and notified:if any changes. We note that 'uny $ulti-county Judi=ial

00000092
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-l .l.4. ... .. .. ..-.;. ."j ç .YC: IW y ~. .. .. .. l,...l i ~ count 1 ~ S a n c: the Cl v 1 oS 1 on 0 f .0 rk 1 oa 0 1 a.

90~er~ed by statute ar agreement a( the ~ffected Judg~s. All Lhe aba~e
eo~i d be '~ov~red by . .Court Inror~a tion Bulletin", sp~ilin9_ out the ~anner
or getting a setting aniiotions,.pre_trial and tr'ial Diiitters.

Reta~mendatjon: Adopt a. . st~tewide Rule. the following:

LOCAL RULES: NOT.ICt TO COUNS£:l AND PUSL LC
local Schedules and AS$i~nments or Court shall b~ lIail~d by each Dist:i~L

or County C.lr\( upon receipt or th~ rirst pleadin9_ or instruiient riled by an
.ttor~ey or pro se party not residin9 wit~in the ~ounty. The clerk $hall not
be requited to provide ~ore than one copy or the rules during a given year La
each .ttarn~y or litigant who resides outside of the county inwh1ch the Case
is ~iied. It shall be the atlorney and litigant's responsibility to keep
inforiied of a~endments to local rules, which shall be provided by the clerk on
request ror out of county residents. Local 

,Rules and Amendments thereto Sha 11
be printed and available in the clerks office at no ~ostl and $haii be posted
in the Courthouse at all limes.

G~ouo rwo: State Rul~5 of ?::e~dure

Hany of Lo~al Rules address functions whi:h could best be ~e:ved by a
statewide uniforQ rule. rhe$e are sU9g~sted, as examples.

.3ót~. 'l56th
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Rule lOa (nt.'w). Atto"'n~ Vacations

. Each atto"ney practicing in the district and county courti ~/ho desires

to aSSure himsel f of a vacation periOd not to exceed four weeks in June, July,

..nd August, may do so ilutorratically by designating the four weeks, iii writing,

addressed and ma ìJ ed or del i vered to the Di stri ct or County Cl erk, or any

offlcer'designated as the DOCket Clerk in his own county, with a copy thereof to

the District Clerk or DOCket Clerk of any other county in which he has cases

pending trial, before the 15th of May of each year. The vacation periOd 

so
designated shall be honored by all jUdges so notified.

This provi sian shall not apply to vacations for attorneys engaged in a

Criminal case. Nothing herein provided 
shall prevent the various judges from

recognizing vacations of attorneys as a discretionary matter.

CA:RUL£4(69tn)
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CHIEF JUsnCE
JACK POPE

THE SUPREME COURT OF TEXAS

JUsncES
SEARS McGEE
IlOBERT .\, CAMPBEU
f'KUN S, SPEARS
Co1. It y

JAMES p, WA~CE
TE Z. ROBERTSN
WIUl W. KlLGAR1N
RAUL A. GONZAEZ

P.O. BOX 12248 CAi'TOL STATION

AUm=". 'IXA 7871 1
CLERK
, GARSN R. JACKSN

EXECLi1 AST.
WIWAM 1. Wlu.

ADMINISTm'E AST,
MAY ANN DEFIBAUGH

January 11, 1985

Mr. Lu~her H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam BUilding
Ean Antonio, TX 78205

Re: Rules 3a, 8, LO, lOa, 10h, 27a, 27b, 27c,
l65a, l66f, 247, 247a, 250, 305a.

- Dear Luke:

I am enclosing herewith copies of amendments to the Rules of
Ci viI Procedure as recommended by the Comri ttee on Local Rules of
the Council of Administrativt! Judges. I am also 

enclosing a copyof that Çommittee i s report to JUdge Pope which sets out the
reasons fOF. tIle proposed changes.

I f you would like a copy to go to each member of the Advisory
COmmttee at this time, please call F10 in my office (512/ 475-46l5)
and we will take care of it.

Sincerely,
/1i

JPW: fw
EnClOsures

, ,~Ja~es P. WallaceJiÍ.stice ....

00000095



10: Jack Pope', Chief Jus.tice, S-u~relle Court of feiills

Re: Report or Com~ittee on ioc~i Rules

Little ¥acuvm e~ists is ~.Se pro~es~ln9; necessity, inventi~eness and
the slcillof the lIsrtinett.e will rush in to plug gaps in any systeii of
rules, wherever adopted.

~our commit t e.e wu furnished copin 0 f all leea 1 Rules fil ed by
Ois trict and County Courts with the Supreme court by April 1, 1984. Our
work -.s di¥ided, with Judges Ovard and Thurmond reviewing Criminal case
proees~in9 ~nd Judges HcKili and St.ovall eivil caSe processing_ Our
approach was to group. Local Rules.by function, so e.eh could be compared
for likenesses and differences. Host Local rules addressed these
run.ctions:

i.
2.
:s .

~ .
S.
6.
7.
8.

~9 .

'10.
11.
12.

Oivi3ion of work load in overlapping districts.
Schedules for sit~ing in multi~county districts.
Procedures fer setting caSes: Jury, non~jury, ancillary and dilatory,
prererential.
Announce~ents, assignments, pass by agree~ents, and ~ontinuances.
Pre~trial methods and procedures.
01smissal fo: Want of Prosecut.ion.
Notices - lead ~ounsel.
Withdrawal/Substitution of Counsel.
Attorney vacations.
Engaged counsel conrlicts.
Cov:t:oom decoru~ ~ housekee?ing.
E~~~rt~tory suggestions ~bout 90~d-rait~ settlement efForts.

..
--

.
I he Comm it t ee ~~ un d . th.r ee br 0 a d 9 r 0 ul?s_ oJ. ~ eE ~ ~ _R:i 1.!~_i!!"d..2 !.C:"~ _~.~ e_,..

r~i 1 ow i~g eommen ts:

c~~u~ On~! ~~n.~~! ~d~~~i~~~~t!v. ~u!~s

Host courts have general administrative rUl~$, particvlarly those who
st!rve 1I0re than"o'ne"county, setting 'out te!'ms or court in each county,
types or~etting ealendar~ and inrormation about wh~ to call 

for settings,
-ha t kin~ of notice is to be gi yen 0 lhers in the cas~ and general
housekeeping provisions, SUbject to change, depending on circumstances.

Comment: Th~ Committee notes that te:ins or court are governed by
$t.tut~, usually when the court was created or in a reconstituting stalute,
Qaking most, if not .11 i continuous term courts. rh¡S language is probably
aet neeo~d in a L~eal Rule. Calendars setting ~ut the "who, when~ what and
where" are useful and ~ust be flexible, to fit court needs, Such as
illness, va~ations and the unexpected long Ca~e er docket collab~. Our
r~commenoatjon: place this inrerm.tiGn in a "broadSide", post it in all
e6U:thouses in the District and instru~t the clerk to send a copy to all

IUL~or;dizt:ict attorneys and pro $e who ril e papers, when the first".pøf!arance is maoe. Ihe local ear can be copied when t.he Senedulro is first
:11ade and nr.tiried of any changes. We note that iiany iiulti~county Judi=ia1
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~~&.;~~-~ ~~:ve over¿~~o~ng Coun~ies ana th~ tivlSlÐn of wor~ 1080 15,

9øve~~~d by statute or agtee~ent of the .frect~d Judges. All the 8bo~e
caula be '~overed ,by. "Court Information Bulletin", speJ.lingout the iianner
or getting a $ettin~ on 1I0tions,- pre..trial and tr'ial .naUers.

Reeoaimendat.on: Adopt a. a statewide Rule' the (allowing:

LÐCAl RULES: NOTICE ro COUNSEL AND PUBLIC
L 0 C 2 1 S c h e d u 1 e san d Ass i 9 nm e n t s 0 f C 0 u r t s h a 1 i b email e d bye a c h 0 i s t : i e t

or County Cl~r~ upon Teceipt of the first pl~8din~ or jnstruaientfiled by an
.ttoz~ey or pr~ ~e party n~t residing within the eounty. rhe clerk shall 

notbe required to provide more than one copy of the rules 

during a given year toeaCh attorney or litigant who resides outside of the county in wh~ch the eaSe
is filed. It shall be the attorney and litigant's resp~nsi~ility to keep
informed of amendments to loeal rules, which shall be provided by the clerk On
request ror out of county residents. Local 

,Rules and Amendments thereto Shallbe printed and ~vailable in the clerks office at no cost, and Shall be posted
in the Courthouse at all times.

G~~uo rwo: State Rui~~ or ?~:eedure

Many o( Local Rules address functions whi;h coul~ best bese:ved ~y a
statewide uniforQ rule. Ihese are suggested, as examples.

.3ótli, '156tti
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Rule lOb (new). Confl ict in .rr-ial Settings

1. Attorney Al readý in Tr-ial Assigned to Tr-ial in Another Cour-t:

When the docket cler~ or- judge' i.s infor-med that an attor-ney is alr-eady in trial,

'Ie cIer-I: \"ill dete"'ine the designation of the i.our-t, the county wher-e it is

located, and the time the attor-ney went to trial. If the jUdge or- opposing

attor-ney desir-es the infarr.a.tion to be veri fied, the court wi1 I ascertain if the

attor-ney is actually in trial and the probable time of release. The i.asei:y

then be put on "holc", or- another- elate may be set for- trial.

If the attor-ney is not actually in trial, the case \1ill be assigned to

trial as scheduled, and the court shall info~ all parties.

If the attorney's office cannot provide the clerk with an attorney's

location, the case will nevertheless be scheduled for trial as planned, and his

office so advised, with the \1arning that the case will be t,.ied without further

notice.

Z.
LØ 6..

Attorney Assigned to Two Cour-ts Sir.ultaneously:
Whenever- an

attorney has two or- ~"e i.ases on t,.ial dockets and is set for t,.ial at the sar.e

time, it snall be tne cuty of the attorney to bring the matter to the attention

of the judges conCerned im~eaiately upon learning of the confl icting settings.

3. General P"iority of Cases Set for Trial Determination: Insofar
as pr-ai.ticaole, jUdges shoul d attempt to agree on which case has priority,

herwise, the following priorities shall be observed by the judges of respec-

i ve courts:

(1) criminal cases nave priohty over civil i.ases and jail cases
ove" bond cases;

(Z) ;irefe,.entially set i.ases have prio,.ity over- those not given

p"eference by statute or otherwise;

(3) the oldest case, on the basis of f~ling date, has priority;

(4) courts in metropolitan counties should yield to courts in

rural counties in all othe" instances of conflicting tr-ial

setti ngs.

4. Comity Between Fedei:al and State Courts: The judges of local State

Courts should enter into agreer.ents with the Chief Judge 
of Federal Judicial

Distrii.ts having juriSdii.tion in the same counties to establish the priorities

fortri a i in the event of setting con f1 i cts between the Federa i and State

Courts.
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== ~~e =~~e ?~e~a==d ~y 3ill Bogle. - sets ~G~ ~~:e ~~ N~ --
A=::bic ===,':.:ie:: ~::ac::~ller:.c SUb¿2.,,lis:.ans ~;,!o=e :.~~cz:"'.:~~::"', ..-
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~::e!: . ~ha~ di~fere:ice does
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de~ail ~y ?r~v~=~~a ¥~e~ s~c~ =~:¿s
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~. ~a~e ~Ge~ ~~e ~up=e~e :=~~~ =:.~~--y

It seems to ile t~at
get.s ~occed ccwn :.:i too ~uc~
or a::end:ner-ts '",':11 ~e filed

~??=c~¡es suc~ =~~¿s?
,
l

these
I also
local

sha::e
ru le s

Charles
ane. I am

Griggs' concern about
not cert:a i:i tha t 3' 1 i

.~~i-.. _ a ~;"a il a ~ i 1 ~t-lT

of Sogle l S :::-a.=-:
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Page 2
~i1=. Guy ~c~ìci.:is
Sep~e~e= 12, 1985

adequa~ely covers t~is point so
viso (.,) ',.n::c:: will cove!: t~is

I have
point.

proposed. an addi t.iona: p~o~

Bill Bogle has deleted +-~ol-....-
. , .or:.g.:::a.. ='Jle i s :-e~".:.=e:ne:: t-...,..\0..

. - . .,.. - i - "" .,.. ,_...,.\0....__.__......_ ...1 .¡.:L ~::~:i a county

-;::::s pract..:ce, .,.e
~ul.e 5 .
st.ill

s ~ at~::g
While

ha ve a

~~_..-'i-.... o.i- ::e ., . ..
-::1:'::;-( S ::'=-;025 81.9"::-:

~c ~e
follcw

. .a...~e -:0 :na:c e ':~ei= ",.e
set

::a ve some - ,.., - -.0..-..l.'-.-: _:: .' ,
-:::3. -:

~ f '.1:1 i = :) ~:: ......... ;:-_ ___:: -_.--'-- oi.=
C=U~"C7 :2-~_...i. .. -=ez: ¿ .. '" t:: ~~k ~.:, - -_..c: li

. - . .ur::. =cr::i.: ~y sh.::i.l:: ~""'"- = =c:...:.:=e(: . ..i. ~___..s
isno-c 'Co sa:/ -:z:a-= seme par"t~,::ula= jucge =a:;t :.:ië.ee¿ =e:=:.:.=e _ c::a::qe
p~ior ~o t=ial or ~ave ot~er =e~ui=ene~~s ~G ~ctai~ a ~=~a_ set~i~q
wnic~ cou:~ be ir.ccseè i~ a¿ë~t~on to Nhateve= =~~es Ne=e ~¿ç~~e¿ =v
~he COL::l'"::".. :'~ese ?res~:na~..y ""N.oul¿ be i:r: :Jo~¿:.s;cs:.-=.:..~-= ~a-:--e=s
S~=~ ~5 ~=~a~ se~~~~~s ~~Q_~~~ = 1 --~ :~-~~-o ~;:_._ ___.__ --"'..----....i--..-i :-::: ..

..
:: i:ially ,
:ia ve ::0

-,--'- 'Ñe i:: tend 'to i:ic~u¿e ""..-;.-..~-.;:_ _..c:_:: :::: u=-= .s '::1:' S
-..,i Q?.. .-- .. . C~::"" e ;:.-= ~n -:,:e .¡l¡.! 5 ::c:: l-.:..- ~::a-: s\.gS'es.~.::::.

.. -.' . ..
t'J .: -:::

-;.:e se . ,
-=::ç t:g- ::-:5 :::1 -ì -,..loL_...i_1 :n::7

. - .
= ec::a:: '" ~--- ~ule 3=. '=5

. - - .
:.:: C .l ....:: e-: ::e=el'.v:" -::: .

RCL:= 8 At~or~ev :~ C~a~=e ~

::ave
..

lockeè.
a:n at

a-: .. i.ø\"._._ cu:::=e:: -: ..., i , ,Q- ---, as .,,¡ell as -==-_e ?::c;:o sed

a!:e!' è.'1e!l 't , :Jut a lo.ss as to ~..'r:a~ -;::is ruie is . , . ..a-: -=e~~p'Ci::g
-.~'-- - .--.,-;:.-':~c__.....t-_=:-.. . -: ::e

.=~..e as ::eads ::cw ( ~::a ': ~~e =_.."".,-lQ":.- _._--_._-,. =i=s.-:- "en,?,:~~.=l: s::a.... ~-"'''Q...c. 1 _ =~.:1 ~ =a ~ .--..- t::e ::a::se) ::::? 1 :.es -:::e =..;...¿: :'3
necessa="'1 --_.. ::re"'¡e:: = -:::e 7a!::. :)1::S ~ . = T' - . c- ..-_IY:f__:: ~a::7.".1 .:-""...__ _¡..lo

_. ~ .-... -- _....... l---=.._-_.~
a~cnq3-; -:::e~se: 7es as ~~ "'N"'Z:C

. ~ .
"Ii:..: _ ~:i ".0..__.1 _ -.~'r-._""__..... i.._.__ .= "" (" --., ~l-~"- Q ri.._.__ .....c.__._."' __....__._ _

...:.~i-._ _ -- ---~.;'= . ¿cub!: -:.:.: 3 'Ñas ':::e ?1.=?C s e .-,,,-.... - , so, -=:: see
"',¡r.? -=::e :::;..::-= .. .... '" -

s~c~_= =~~çe~~ ~~se~= 3'\C:: a s ~:ia.:;: ~ e.

As =ec=a£=e¿ by =~e ":'',~''::c:-l '--": '- - ---.... - -.0.0_._..._6.._ _ .__ _ , ~~e _ __: ::.o.,'! c:-_._.....-. .
- - .-""0.""=l _..:; ..___ :l.~ -:::2 :: u::-.c 3 e

i_._.~Q ~
_.:.'V~ .._

--..- a¿~l-:".5 :.::g ~::e

a pa=~i. ..vi-:::
:; st.~ -: a::¿ ~ -:.: e ~ :-:a= ~:.e s

t::e ~a=~;.ç:i':a~ --.--._... ....:lorn ":::ev - _.. . ....
~a ~. ~ ==:. :::. .=': :. ..i

co~~uniça~e Nit~ .respect .. '"-'- ~::ai: ?a=-:y. ¿o :1ot ~ncw t::e=e ::a::
bee~ ;:r::o.:e!'S "'N"'z. -=:: ~ '.c~e s

. . ,-i=....'-irr
_.-- _.....-_.-= ':~a-: +-~Q~...._.._ I

. .- .. -
:1O'C:'= :.ec

.

.; a -:N!"'e. = .:; ~-'..-
a 5:' "::'30 -:.:~n a.::c. ~~e ;a=~:r ~a 'Ce~

. .::.: a.:~s
. - . .

::c'C1.=i.ca ,,:.=n sr:cu:~ ~a'!ie ~eer:

-;:i la...-ye=

tempti::g
~- , or ',.¡r:a -: .

a¿d::ess.
pre SUI.e ..~.; -.._~.. :: ...-'- .. ~e +-~Q-_.- pr:iolem '"ie a=e :: --- '-

-;0

! agree ~it~ t~e comments of ~oth ~r. 3cgle and ~=. Griqgs
ccncer~i:ig .,.het~e!: t:iis =ule is :1eeè.ed 3.t all. ?e=::aps -;'::'3 :.s ::e-
cause ¿o ~ot un¿e!:st3.nd t::e oroolem ~hic~ is ~ei~g ad¿=esse¿ ~y
-:::e =~le, Assi-i::g ':::e problem is -:.:a-: the ccu=~ s:id ~t::er 3.':~::=-
:1eys :-ee¿, to :"no',' "Ñi:.:i ""horn t:iev can (:crmrlU:1ica-:e, .. have 3.gai:: =e-
¿!:a::ted :-!:. Bogle i 3 3uggested ::ule. ::1 :iis = i=st sentence, .. ~=8-
viceè. -:~a -: whe~ t::e=e is ~o=e than one 3.ttor:1ey cf ::eco!:~, ~~a-;
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MEHA;:¡:Y. WE3E?, KEiiH 3. GONSOULIN

Page .l
M=. Guy Eo;:;ç.::is
Se;:te~er 11, 1985

with one comment. Should designation of the vacation be ef::ect:.ve
as to a case which is already set for trial at the time the è.esig-
nation .:s made? T~:.s might be ;:articular1y a ?rob1em in view 0::
t:ie s~ggesteè. ~.::ie~y (90) day è.esigna tion ?eriod. Ço~cei va~ly ,
la.i....yers could '.se t:i:.s to avoid trial set-:.:ngs si~ce :.:: is no't ''':-_
us~al to have cases set ~ore t:ian ninety days i:- aè.vance. 7 su~-
pose it ::ight ~e s;. j ect to some ab~se.

RULE lab. Conflict in :=ial Sett~~cs.

-.;...,,0- .:": _.i _~ _

- ag=ee ~~tally wi~~ comments ~a¿2 =7 ~y=e::cw
=Q::ce=::.:.:S"-=~:.s :ie~v ="..le. : è.o::'3t ::el.:-:~ie -:::a"t

, .
S '11.:C8:7~':~ -:e e::e::ers

: i:d; e " ,0 ." ..a~y~c~e~ w~ic~ ~e coes .~~~
--- -- -._... - .- -- -

pra=-:~~~~g ~~ a ?a=~~c~:a= cour~. a_=-=a.:";:" ::a'Pre ::~¡e= ~a.""l-:"e=3, ,
..-c:: -="w-"'-:.:.e 1a....-yers ~.¡r:o ?rac=.:=e ~e=.~re

I believ~ ~~a~ ~~¿;es ~e~e=~__y
-=be!: 3.~ ¿

. ,
-=:1EY :C::C"'N'" -¡v":..C i-...::.: ..~.::... . .. ~ . ..oc=as~cna~~7 ~eec -.._l- ç~eck ~p onanc Nnc ~::e~7 =-cr: 1 -: .

I s~a=~e¿to say ~~a ~ ~he =ule ~ic~~ ~C~ ~e so ~a~ .. s~=-
::E 7:.sion 1 .Ñ2.S ¿e':etec. ~oTÑever, t.:ie ~ext. s';~è..: ...:. s :.on ::::S-..:=s:s
t~a:: ~..he::e'ie:: a l.a.l.er has t.ÑO or :nore cases set. t::e sa:re t:.::e, ::e
-~= ~; ~~~ -~ -~o ~- --~~ .~i:....._.__ ___._.': _...... ....u::.__:__ _.. oo:ie ;:.... Qri-: ~ ..n..~- '- .._... __,..... .._ -:::e ~::cge s

i'i.::~e'=.:.a ~elyH
i.pon:'ea=:i:.:i:;o= -::ie =onflict.~~g sett..:~gs. =~S~ ":Ñr:at ¿oes -:::~s ::ea:i?
~~e =usy~=~a: :aÑ?er ~a7 =e set ~~ ~ny ~~7~e= ~= =~u=~svn a gi 7e~
~"!cr:l:a! :10=::.:::q.. ::e ".lSi.a2.::. ~ l:C= :. e sJ __ 3.__ . . ~ ~...--:;: ~.:.' -_....- ----;;, se~~~e5 a =~~?~e
0= =ases, =~~=~~~es ~ne a~d.- ~ .,i::g, . - a~_ seems ~o work ;ces ~-i--- ~=:.a_ '::1 =~e . r:,:~ Q..:: ~ ~...,.._.._----~ s~ea~-

.. 9' =~=er ~8 =::::r~':::- .i,¡:.~::::y=u"t:r "~~ ::c~i=:t ~~e ~"...¿=es n:.~e¿.:a~e::."u..se t-=.:~g

- ...... . .
'.ut. .. can:1o"C :.::ag:.::e :ia'lii~g '-::;':~"=:.':e

~o tell.::ig::l=t~i:na!1Y 099csi::g ç:)i.::sel eTie~:!
=.~:::.::ies "Ñi -::i s:Jne .. =::r:=::.=-:~::g:' se":-:~::S"s

i =""--::""-______:: ~:i ::....0 :~è.ges ar.d
~~~e a ~eN ¿ocKe=

Wi-=:i ~es;:ec-: ~o-:::e t::.:=d. st:b¿i...;'.is.:~~c~~ce=::.:::g ~::e~r.::;~~-::.-.
~: çases, .. ::a.te :.:-:~le:.easorl ~:J ~e2.:.e~.."e ~::e.-: -=::':S :'3::C-: -:::e
?r:.~::i~¥"..¡hi:::: :.s~=ese::-=2.y g:'~.Ten cases 3.::C, ~v~he-=~e= it ':5 =r~c-:,
~~e=e Ncul¿ =e=~~~~:y ~ee¿ ~~~e

-:::e
= =-::::;i-nstar;ces .
state¿ ;r:.o:=i.~:r

some pr~~i:'SC ~=~"Ji'=.:.~g .:..- sc!'e
~~~e= cr~e~ ~e;e~¿.:~g ~n ~~e
t.::e .::~.2e si::;? 1 :1= e~:i i=e 5

:':ie ?::ese!:-=
. - ..._-= ---.- -_.- "".:--

I doubt this is as st::ong an aè.'1onition to t::e judges
give ~rior:.t7 to cri~inal, ?refere~t:.ally se~,

'I i~sofa= 3.s~r3.c-=i.=able II

f eel to as t.::ey a2..:eady
a!'d old cases.

I .Ñ ill look f or....ar:: to seei:ig yoi; a'i -::ie :neeti:ig .......... ~::e , ~..~
- ~ '-..... .

Ver7 ~=u17 you=s i

J:.....: ch

/Î ~/J,d~¿,1' / V
parnes L. ~'¡e.:er

Enc1osu.:es 00000102

cc: ~r. Charles R. Griggs
~r, Willia~ 30g1e
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RAY HARDY
gI5T1l1CT Ci.ERK

HOUSTON, TEXAS 77002

t'~..o
September 15, 1983

Supreme Court Justice James P. Wallace
Supreme Court Building
P. O. Box 12248
Austin, Te,;as' 78711

-i;:rèar. jiistic:e'\\aHá'ce:

I .an: v,:riting to )'ou again regarding the cons.ideration of adopting several State
F.cjes to ¿~!i:eate the follov;ing areas:

(1) Clê:rificati:n of Lead Cot.--sel and Attorney of Record

ir.ere appears to be some inconsistancy with respect to which attorney is attorney
of r.ecord and lead counsel, and which are recorded only as attorneys of record.
According to State Rules 8 and 10, lead counsel 

is the first attorney employed

(does this mean just employed, or the attorney whose 
signature appears on the

first instrument filed by a party to a suit?), aDd remains such until 
he designates

another attorney in hi stead. Does State Rule 65, substitution of amended
instrument for the o,rgial, act to substitute the lead counsel automatically? Or
!imply to :remcve the $tlpercededinstrument? If lead counsel :remains such 

until a

s~?2.ate designation is made, of record, by the counsel substituting "out", then is
it n..cessary toprcvide notice under State Rule 165a of dismissal for \1ant of

.~.rO'~ -eC".itiOD to aU attorneys of record, or only to lead counsel? If the btent of

t::e ru~e is to irS\1re notification be made. to the party, then notification to lead
c.:-.~ser should suffice; îf, however, the n'otice is intended to protect every
attt.rr:ey cÔP:ect~d to the suit (multiple attorneys representing one' party,

I'cl~e:ntially), then ~he Rule would be left as written.

::~~C''! is Rule 1.0. (1) and (4), of the Local Rules Of The United S~¡ites Dis~rict

Cc..t for the Southern District of Texas, amended May, 1983, effective July 1,
i ::83, which appears to adequately answer these questions:

1.G. Atto~nev in Charge.

'..~ ~e5~~etior: and F:es'Ponsibilitv. Uniess otherv-"ise ordered, mall acti:ir:s
:::_¿ :i cr Temo,,'e¿ to tbe Court, each part;- s~.al1, on the occasion of ~is :i:-st
_;? ,-.-¿fi,:e t:,;o~f;:. co;.-rsel, desigrate as "2H0T:iey in charge" for such t.a.ty an
: ~ ~: :-:ie~ V;hO is a member of the Ear of t:-:s Cc,m-t or is appearing u.--der the te:-""s
of . =-:a'¡:a?b E of this rule. Thereafter, un:il such designation Î! changed b~'
:::-, ::e :=:.r'..a.ït to ~.ca1 Rule 1.G.(4), 5ai¿ ~tt:.:-::.ey in cba:ge shall be respc:isf~:e
for t:ie action as to such party and sball attend or send a fully authorized

:--=r:ê~e:::e.t:ve to all hearings, c:on!erences and the trial. 00000106
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1.G.(4) Withdrawal of Counsel. Withdrawal of counsel in charge may be
effected (a) upon motion showing good cause and under such condit.ionsimposed
by the presiding judge; or (b) upon presentation by such attorney in charge of a
notice of substitution designating the name, address and telephone number of the
substitute attorney, the signature of the attorney to be substituted, the approval

of the client, and an averment that such substitution wil not delay any setting
currently in effect.

Regarding the problem of. appropriate a~torney, notification, the same , R~le,
. 1 ~G.(,5.), ,regarding',Notices" "speêîfies:' ,

AU ccrnmunicatio~s from the Court with respect to an action wil be i:ent to t~e
a~tcrney ii cha~ge who shall be repo~si'cle for notifying his associate or co-
co-."1sel of all matters afiecting the action.

(2) Attc'.!'ne". resp~:isi-:iltv for the preparation a.--d sub:mh:sion of a :Bil of Costs:

Odgi:ally legislation was proposed to place the responsibilty on each party to
maintain a record and caus.e to have included in the judgment their recoverable
costs. This legislation was not adopted. We recommend consideration ofa State
Rule which would require that each attorney be responsible for the iiclusion of
the recoverable cost in the Judgment submitted to the court. This might be
attached to either State Rule 127 or State Rule 131, or be a separate rule, such

-as:

Rule: Pai~::es F esp!:~sible for Accounting of Own Costs.

Each party to a suit shall be responsible for the accurate recordation of aU costs
inc-ired by him durL"1g the course of a law suit, and such shall be presented to
the co-irt at tbe t:~e the Judgment is submitted.

(3) r\eir~\.al of ~::e Fil::ie of All Depositior.s a."'d Exhibits:

It is recc.r:::enåed tl:at ii an effort to save the counties from incr~asing space

~eqdrements to provide library facilities for case files, that a limit be set on the
depositions, bterrogator:e.s, answers to interrogatories, requests for production
0: inspection a."'d oir-,er discovery z:ateria~ so that only those i.strume:its to be
'Us.eG ir. thc cc.u:~e of the trial are filed, A¡:air., the United States District Cc-,'.:t

:~:- t:ie Souti:~:-rJ ::'~~~ricto! Te~ë!sl:as¿.èr,p~e¿ t:..is:,ule:

.-"...e ) C., r::::ni; Rec'..ire::e!:~s.,(1- .
r. Docur:er.!s Not to be Fired. ?t:!:uant to hüle 5(d), Fed. R. Ch., F"

ci-=t.C's~:i 0:1 5, interrcgatories, a."1swers to ir, t encga to! ies, Teqi: ~sts for- proå~n ion
0'1 :.~s?e':tion, responses to thoserec¡uests and other å:scovery tüaterial sr.al1 not
be !iledwith the C~erk. When any such docui:ent is neeåed in con."'ection ~:tb a

(2)
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pretrial procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. AIy of this material needed
at trial or hearing shall be introduced in open court as provided by the Federal
Rules. (Added May, i 983).

and

Rule i 2. Disposition of Exhibits.

A. Ex;iib'its offered 'or admitted into ev~dence which are of unr:arage-
able size (5uch as cha.ts, diagrams, and posters) wil be withòrawn immediately
upon comp~etion of the trial and reduced reproåuctions substituted therefor.
Model exhibits (such as rnachbe parts) v;il be withdrawn upon co=ipl';tior. of
~rial i.:".!e~s ctbe:vdse ordered by the Judge.

B. Exhibits offered or admitted into evidence wil be removed by the
offering party within 30 days after final disposition of the cause by the Court
w-ithout notice if no appeal is taken. 'When.an appeal is taken, exhibits returned

by the Court of Appeals wil be removed by the offering party within i 0 days
after telephonic notice by the Clerk. E,..hibits net so removed will be disposed .of'

by the Clerk in any convenient maner and any expenses incurred taxed against
the offerÌ-'lg party without notice.

C. Exhibits ~hich are determined by the Judge to be of a 5'?~~hh'e
r,at~e so as to make it improper for them to be withdtav;n sball be rir~ained i1:
the custody of the C;erk pen¿bg disposition on order of the Jucl,ge.

Y~~(jrY CY'

)~~.\~trkt
tis Co\Z.!y, 7exas

00000108
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pret:-al procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. Any of this material needed

at trial or hearing shall be introduced in open court as provided by the Federal
Rules. (Added May, 1983).

and

Rule i 2. Disposition of Exhibits.

A. Ex:iibíts offered 'or admltted into evidence which are ofun~aral?e-
able size (5'uch as chõ.ts,è~agrams, and posters) wil be with¿rawn ii!j¡rie¿~õ~~ly
upon comp~etion of the trial and reducedreproòuctions substituted therefor.
Moèelex.j'pits (such as rnachi.-ie parts) 9:il be v;ithèra'~'n upon co=ipletion of
~rial i;:-.~e~s ct~e:vdse ordered by the Judge.

B. Exhibits offered or admitted into evidence wil be removed by the
offering party within 30 days after final disposition of the cause by the Court
without notice if no appeal is taken. ~'ben an appeal is taken, exhibits returned

by the Court of Appeals wil be removed by the offering party within 10 days
after telephonic notice by the Clerk. EY.~ibits net so removed wil be disposed of.

by the Clerk in any convenient maner and any expenses incurred taxed against
the oHerÍ-ig party without notice.

C. Exhibits ~hich are determined by the Judge to be of a s.er.sith'e
r,ati.e so as to make it h:nprcper for them to be vdthdra9:I' s~al1 be r,=~aìned it:

the i:ustody of the C;erk periè.bg dispos.iion on order of the Jucl.ge.

yo1'yry Cy,

R.~~J~trict
Eur:. Coi.ty, Texas

.. .... ,.r,!:i..a

00D00108
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rr~iØ Lewi s and Frank Jones
~re: proposals from Dist. Clerk, Ray Hardy)

2/~;4

Proposed Rule: Parties Responsible
for Accountina of ow Costs. ... . . ...-..... . . ...

Each party to a suit shall be responsible for
accurately recording all costs and, fees incurred during the
course of a lawsuit, and such reco.rd shall be presented
to the Court at the time the Judgment'is submitted to the
Court for entry, if the Judgment is to 

provide for the

taxing of such costs. If the Judgment provides that costs
are to be borne by the party by whom such costs were incurred,
it shall not be necessary for any of the parties to present
a record of court costs to the Court in connection with.
the entry of a Judgment.

. A judge., of any court, maY include in any order or
juàgieni: all taxable ¿osts.',including'1;he fQll.owin9'~,

(l) Fees of the clerk and service fees
due the county ¡

(2) Fees of the court reporter for the
original of stenographic transcripts
necessarily obtained for use in the
suit ¡

(3) compensation for .experts, masters,
interpreters, and guardians ad litem
appointed pursuant to these rules
and state statutes ¡

(4) Such other costs and fees as may be
permitted by these rules and state
statutes.

Proposed Rule: Documents Not To Be 

Filed 

Deposi tions, interrogatories, answers to interro-
gatories, requests for production or inspection, responses
to those requests, and other pre-trial discovery 

materials
propounded and answered in accordance with these rules shall
not be filed with the Clerk. When any such documents are
needed in connection with a pre-trial procedure, those por-
tions which are relevant shall be submitted to the Court as
an exhibit to a motion or answer thereto. Any of such
material needed at a trial or hearing shall be introduced in
Open Court as provided by these rules and the Rules of
Evidence.

00000109



Proposed Rule 8: Attorney in Charge

Each party shall, on the occasion of its first
appearance through counsel,. designate. in writing" the "attorney
in charge" for such party. Thereafter., until such de's'igna-
tion is changed by written notice to the Court 

and written

notice to all other parties in accordance with ~ules 2la and
2lb, said attorney in charge shall be responsible for the suit
as to such party and shall attend or send a fullY authorized
representative to all hearings, conferences, and the trial.

All communications from the court or other counsel
with respect to a suit will be sent to the 

attorney in charge.

proposed-:Rile.,i.::." Withdraw-alof Counsel

Withdrawal of counsel in charge may be Effected
(a) upon motion showing good cause and under 

such conditions

imposea by the presiding Judge; or (b) upon presentation by
such attorney in charge of a notice of substitution designating
the name, address and telephone numer of the substitute
attorney, with the signature of .the attorney to be substituted,
the approval of the client, and an averment that such substi-
tution will not delay any setting currently in effect.

Proposed Rule 14 (b): Return .or Other
Disposition of Exhibits

(1) Exhibits offered or admitted into evidence
which are of unmanageable size (such as charts, diagrams
and posters) will be withdrawn immediately upon completion
of the trial and reduced reproductionssubsti tuted therefor.
Model exhibits (such as 

machine parts) will be withdrawn upon

completion of trial, unless otherwise ordered by the Judge.

(2) Exhibits offered or admitted into evidence
will be removed by the offering party within thirty (3) days
after final disposition of the cause by the court without notice
if no appeal is taken. When an appeal is taken, exhibits
returned by the Court of Appeals will be removed by the offer-
ing party within ten (10) days after telephonic notice by
the clerk. Exhibits not so removed will be disposed of by
the clerk in any convenient manner and any expense incurred
taxed against the offering party wi thoutnotice.

(3) Exhibi ts which are ôetermined by the Judge
to be of/a sensitive nature, so 

as to make it improper for

them to be withãrawn, shall be retained in the custody of
the clerk pending disposition .on order of the Judge.
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LAW OFFICES

OPPENHEIMER. ROSENBERG, KELLEHER & WHEATLEY.INc
711 NAVARRO

J.I:SSEM. OPPENHEIMER
STANl.EY C_ ~OSENeERG
HEt:BERTO KELLEHER
SEAGAL. V WMEATLEY
RAYMO..O J.SC..NEIDER
R££SE1.. HARRISON. JR.
STANL.EY L_ BLEND
..O..N ... TATE II
KENNETH MGINO'"
J. CAVle OPPENHEIMER
CARL ROBIN TEAGUE
..A.""ES Y. PARKeR
ROBERT L.EESMlTH
RiCHARD N. WEINSTEIN

S-IXTH FLOOR T.HOMAS D. ANTHONY
LEO 0 BACHER. ';i:
RAY.M.OND WBATTAGLIA
DeBORAH A. BEe" E:R
TAYLOR S eoo,.;,E.
THOMA.~O e~ACEY
BARRY S. BROWN
.JANET M DREWRV
weese FRANCIS :c
ANN i-FUi-LER
KIRK L -JAMES
BRUCE: M. MITCHELL
LYNN F MURP¡.y
WIi-L1AMG. PUTNIC.i1
RONNIEH. I=ICKS
SCOTT J:. WORTHEN
GLEN A. YALE

SAN ANTONIO, TEXAS 78205

512/224-2000

April l7, 1985

Luther H. Soules, III
800 Milam Bldg.
San Antonio, Texas 78205

;

Re: Attorney of Record

Dear Luke:

In 1972, you advised me to never sign a pJ.eading in court
wi th the name of the firm, and to only sign the pleading in
my name as an individual attorney. You advised me that if
the firm name was subscribed to a pleading, then the Court
could call any lawyer in the firm to come try the case in the
event the trial attorney to whom the case was assigned had
a conflict in another court.

On January 24,
its decision in A.
S .w. 2d 596. The
statement:

1985, the Ft. Worth Court of Appeals issued
Copeland Enterprises, Inc. v. Tindall, 683

Court, at page 599, makes the following

Logic dictates that an attorney who enters an
appearance in a lawsuit does so on behalf of his
firm as well as himself. When Appellants retained
counsel it is reasonable to assume they retained
the firm as a whole to represent their interest and
not one particular attorney.

I first saw the case
Volume 22, No.8, at
25, 1985.

reported in Texas Lawyers Ci vi 1 Digest,
pages 4-5, which was published February

In the above-cited case, it is not clear from the opinion
how the appellants subscribed the Plaintiff i S Original Petition.
The court states that there were only two pleadings which were
signed by appellant i s counsel: a Motion to Reinstate and a
Request to Enter Findings of Fact. In the Motion to Reinstate,
the attorney of record was the law firm name and beneath it
the signature of the attorney. The Request to Enter Findings
of . Façt . had the attorney i s name first and contained the name
of thé firm below the attorney i s signature.
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LAW OFFICES

OPPENHEIMER. ROSENBERG. KELLEHER & WHEATLEYINc

Luther H. Soules, III
April l7, 1985
Page 2

Recently t I experienced an incident where I was already
set for trial in Dallas, and then Courts in Victoria and
Brownsville set me for trial and hearings on the same date.
The Victoria and Brownsville trial notice settings were
subsequent to the Dallas trial notice setting, which was prior
in time. In both instances, the Deputy Clerks of the Court
Inade reference to the above-cited case and what they had read
in Texas Lawyers Civil Digest, Volume 22, No.8, at page 4.

The Copeland case has to do with the dismissal of a case
for want of prosecution under Rules l65a and 306a, and the
notice to the attorney of record pursuant to those rules.
However, I have already seen and suspect that we wi 11 see more
courts applying the case for purposes of resolving conflicts
in court settings by taking the above-quoted language from
the case to direct that someone from the law firm must appear
in spite ofa conflict in settings for the trial attorney.

The above-cited case is bad enough regarding the way the
court interprets "attorney of record" for the purposes of Rule
l65a and 306a. I would request that the Rules Advisory
Corni ttee, of which you are Chairman, amend the Rules to override
the decision in this case regarding notice and dismissal for
want of prosecution under Rules l65a and 306a.

I had a similar experience in Frio County. Stanley L.
Blend signed and filed a petition in Frio County. A notice
of docket call was sent to the law firm of Oppenheimer,
Rosenberg. It was not addressed to Stanley L. Blend. The
notice of docket call did not contain the law firm name Or
the name "Stanley L. Blend." The notice did not get to Stanley
L. Blend because it was not addressed to him and his name was
not contained on the docket notice, nor was the firm name
contained on the docket notice. Needless to say, no one sho\ved
up at the docket call, and the case was dismissed for want
of prosecution.

On a Bill of Review, the evidence was developed that the
notices had been sent .only in care of the firm name Oppenheimer,
Rosenberg, which name did not appear in any of the pleadings.
The only name that appeared in the pleadings was that of Stanley
L. Blend.

Then the Court started listing the name of the subscribing
attorney. on subsequent docket call notices, but stiii only( ~
addressed the envelope containing the docket call notice to
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LAW OFFICES

OPPENHEIMER. ROSENBERG. KELLEHER & WHEATLEYINc

Luther H. Soules, III
April 17, 1985
Page 3

the firm name and not to the attorney whose name was subscribed
to the pleadings. Consequently, when you receive the docket
call notice, you must look through the notice to seè if any
lawyers in the firm have cases on the docket.

On Bill of Review, the above-referenced case in Frio County
was reinstated and ultimately settled to the satisfaction of
the client.

The holding in the Copeland case at page 599 regarding
what logic dictates is not well founded. In my experience,
the statement of logic by the Copeland court at page 599 is
the exception rather than the rule. Most clients who hire
attorneys in our firm never ask about the law firm with which
we are associated. In fact, many clients could care less about
the law firm. The client is interested in you as their attorney.

I am now aware of court Officials in at least two courts
having taken the holding in the Copeland case and used it to
resol ve conf licts where counsel was set in more than one court
on the same date. Court officials who use the CODeland case
to tell you to send someone else to try the case ar~ not being
realistic, because it is unrealistic and illogical to assume
that when a client retains counsel they retain the firm as
a whole to represent their interests and not one particular
attorney.

Accordingly, I request that Rule lO, defining "attorney
of record," be revised to make clear that when a lawyer enters
an appearance in a lawsuit in his name alone, he does so on
his behalf only and does not enter an appearance on behalf
of the law firm unless the firm name also is subscribed to
the pleadings.

If you agree with my analysis, please bring this matter
before the Rules Advisory Committee in order to achieve a change
in the court i s decision regarding Rules 165a and 306a, and
to change Rule 10 to prevent the Copeland case 

from being usedagainst counsel when there is a conflict in court settings.

;er~z;;: ¡ri lW' ~ '

Reese L. Harr:söti: Jr.1L
RLHJr: iv
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U\W OFFICES

SOULES fi REED.
800 MIU\M BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPHA"IE A BELBER

ROBE f1 E. ETlI "GE R

PETER F, ÇAlDA
ROBERT 0 REED
SUSAl- 0 REED

IV..D f. Rlk'W,

IEB C. SAMCRD
SUlA""E LA"'GFORD 5AMORD
HUCH L. SCOTT. JR,
SUSA" C. SHANk,

lUTHERH. SOULES III
W. W. TORREY

(512) 224-9144

February l8, 1986

Honorable Linda Thomas
Judge, 256thDistrict Court
Old Red Courthouse, 2nd Floor
Dallas, Texas 78202

Dear Linda:

Enclosed is proposed
Pauley. Please draft, in
appropriate Rule changes
circulate them among your
their comments.

change to Rule 13submi tted by Bruce A.
proper form for Committee consideration
for submission to the Committee and
Standing Subcommi ttee members to secure

I need your proposed Rule changes for the March 7 and 8
meeting.

As always, thank you for your keen attention to the business
of the Advi sory Corni ttee.

Very truly yours,

LHSIII:t&
Enclosures

LutherH. Soules III

cc: Honorable James P. Wallace, -
Justice, Supreme Court of Texas
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OllEr JI'STII i
JOII;\ L III/ 1

TIlE S V PRE :\1 E C 0 U R T 0 F T E X A S

1'.0. BOX 122.lll CAl'rn)1. ST\TH),\

CLERK
MARY ~l. \\AKHII.LD

J I' sTiers
SEARS \1.(,11
ROIl'RT \11 .\\ll'il II
FRA;\KU'" sl'l\H'
C. L in,

lAMl's 1'. \\AII.\( i

TEll Z Roiinu SO"
\\11.11.-\1 \\. KIU.,\HII"
RAI'L A, (,O;\z.\1I /

Al 'STI:' TEXAS -H-¡ i EXEn '11\'1' ASsT
\\lLLlAM L \\ IU.lS

AD\II"ISTRATin: AsS'T.
\IARY A";\ DHIBAlC;1I

February 12, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher i Perrin & Lewis
2600 Two Houston Center
Houston i TX 77010

Re: Rule 13 and Rule l8a
Texas Rules of civil Procedure

Dear Luke and Mike:

I am enclosing a letter from Bruce A. Pauley of Mesquite i
regardirlg the above rules.

May I suggest that these matters be placed on our next
Agenda.

Sincerely i

.: ~P. Wallace
if~~c~

JPW:fw'
Enclosure
cc: Mr. Bruce A. Pauley

Lyon & Lyon
Town Ea s t Towe r
18601 LBJ Fwy. - Suite 525
Mesquite, Texas 75150
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L'YON & LYON
ATTORNEYS AND COUNSELORS AT LAW

TOWN EAST TOWER

18601 lBJ FWY" SUITE 525
MESQUITE. TEXAS 75150

TED B, lYON, JR.
ROBERT CHARLES LYON

BRUCE A. PAULEY

MICHAEL A. YaNKS

214-279-6571

February 10, 1986

Honorable James P. Wallace
Justice
Texas Supreme Court
P. O. Box 1224&
Austin, Texas 78711

RE: Amendments to the Rules of Civil Procedure

Dear Justice Wallace:

It was a pleasure to see you and to have the opportunity to briefly speak
with you at the Texas Law Center last Saturday. I appreciate your willngness
to pass along to the proper individuals the suggestions which I have for changes
in the Rules of Civil Procedure.

The changes I propose result from a case in which the plaintiff fied two
Motions to Recuse the trial judge prior to trial and one Motion to Recuse the
trial judge after trial but before the Motion ,for New Trial was heard.
Subsequently, the plaintiff fied a fourth Motion to Recuse a judge who was
-designated to hear the third recusal motion. Although this is a rare cir-
cumstance, I believe that certain changes in the rules are in order in order to
see that it does not or cannot happen again.

I propose the following changes in Texas Rule' of Civil Procudure 18a:

n Amend Rule l&a to allow for only one recusal motion per
litigant per judge.

2. Alternatively, to provide for sanctions for the second
and any subsequent recusal motions if they are found by the
judge designated to hear the motion to be frivolous, brought
in bad faith or for the purpose of delay.

In addition I would proP9se that Rule 13 be amended to provide for contempt
in cases where pleadings are fied for the purposes of securing a delay of the
trial or of any hearing of the cause, instead of just the trial of the cause. I
would also propose that the Court strongly consider adopting Federal Rule 11
verbatim..'
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Honorable James P. Wallace
February 10, 1986
Page 2

Thank you again for your help with this matter. I hope to see you again in
the near future.

With warmest personal regards, remain

Sincerely,

LYON&, L YÖN

BRf0A~A1~1¡
Attorney at Law

BAP Imf

IZ- i ã-

~
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J#AW f '..Yll ..l:.~

... .J...:.S ",c:,:'..: t:. .~ c
s: i....." ~ .a;:,A.. A _ ~ .~
W .i, wÂ.. iNS F :
...C.. C "'I:: "'O;.Sp C
Po: £O~~- £ eAlV ~C ç.C
::...1: 1i:;t..C .. .:
"~CP(~E '¥C..S1AC.P C
-'O..t\Rl,t.AC.. 111

c:......T '....5£..
Ç"'AIC O. BALL

j~HOSZEB. .:HHAHA~t \\:..TJ\:ISS.
~ICJlOLS, BALLAHD 5: FnlENn

A "A;:~"'i:;:S"'lc '''CLvCit..:
PRor(SS.Cf'...L Cc,R;:C~.,.Iç.r.¡= l;.j .;.- - -._". _.::

...L.. ..Ar_ l.
800 COMMe:¡:Ce: STC:E!:T

HOUSTON. TEXAS 7:-0(i~
(713) 222-7211

c.:t....~~t ...:: ~ - s.;._

February 3, 1983

Honorable Jack Pope
Chief Justice
Suorr.me Court of Texas
Capi tol Station
Aus,ti'n,. 'Texas 78JOi

Mr. George W. McCleskey
Cta i !Tan
~dvisory Cor.~it~ee
7exas Rules of Civil Procedure
McCies~ey, Harriger, Brazill & GraffP. o. Box6l70 .
LUCDOCK, Texas 79413

~r. Jack Ei senberg
c/o !'~essrs. Byrd, Davis & Eisenberg
P.O. Box 491 7
Austin, Texas 78765

-:'ea:- J'ûc:ce Pope, George and Jack:

~~e recent ~olding of the Dal las Court in number 05-
E2-Q0992-CV, Herritage Housing Corporation v. Harriett h.
Fer~~son, construing Rule 14c, S~ë~S to me to light uF a
~rõbi ëm~hat needs attention ir. 'l-::xas.

Ir. the case ~ention
"1 et~er of creai t"
o::.l.iça-:ion" unèe
~E,ed

the Sallas Court

I tave no _ quarrel with the bottom line holding
i ~sç~ar ~s it interprets Rule 14c, but I do with the curren~
r,:5 t.:: i ç,::. ve intert:retations of our supersedeas rules and
~r':r.~:;-:~s ëS con~rasted with the ,:orresoondinc Federaleo .. ... . . . ........
r'::'ES. '.'..:,;-,= s::.ecifically, Fede:-a:i Rule 62 pErmi~s ~he
,=. ",-'..,..- .~r-,"-"":: :na' -o"""t.c: 0& -~~,--' "0 &"'shi'o n c:~a" c-.:-..-~. .. -- .'- ---~ - '_'J - - .. -. _ 1.. \"....._ ..'" C :-;--1Q .. \. . _ t,. l . . _ \...: . _ '- ~.... ...:-"-::.- .-..!_".. - r'.t:-.~..-\- ..; .ht ..4=--...---i _.. ç ...: -n
....-. ,.~.; ~!.. t._~ ...:e,r..g. .0.. c.~; -;c_, ena, 0,- course, ....'2:-: ~~: ~ ~:~~e preyailing par~i..
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?e::rü;r"Y 3, 19 E:3

I~ is t~ue ~hat in most instances the Federal co~rt~
have rec.uired cash bonds, or the eaui valent thereof, b.ut
where there, are se-riòus appellate'questions,' and it 'cån be
maôe to appear that the juôgment plaintiff or creditor will
not suffer a loss of actual rights and remedies by fashioninc
a remedy less than requiring of full cash or security, the -
Feòeral courts have not been unwilling to do SQ.

It is als.o true that the prevailing party insists upon
his .. ful 1 pound of f'lesh " to prevent the appeal, particular ly
i~ the judgment rests on shaky grounds but it has always
seemed to me the right to levy and execute upon the trial
court judgment which r:emains unsupersed,ed can ifr SOTne
instanees.'betòe: ,narsh ,dand.rëa'Ûlies áction and r'eli'e'f'bv'
the juèg~e~t-èebtor that may be irreversible regardless. ci
t~e success of the' appeal.

. Ir. any event, I do suggest that both Corr..Tiittees gi'J'e
cG:isiderc.tion to a¿optinga practice similar to the Federal
r:;2.e ...hich aoes permit some protection against' the batterir.c
ra~ use or po~er to execute pending appeal. -

Yours very truly,

~
\~ . James Kronzer

\.i ;r\ ./ ja
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::f,\'i::iori PrcDosed ì:w Juà¡:e Thor.as R. PhilliPE.. ~ ... .. . ...
'l~c: D~posit in Lieu of Suret'..: Bond~.

I don't tmderstand the scope of the tenn"surety bonds";
are supersedeas bonds included?
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GRAMBLING ~ MOUNCE
ATTORNEYS AND COUNSELORS AT LAW

JOHN A. GRAMBLING
WILLIAM J MOUNCE'
MALCOLM HARRiS
SAM SPARKS
WIL.L.IAM T. KIRK
KENNETH R CARR
WIL.EY F JAMES. iii
MICHAEl- F AINSA
MERTON B GOLDMAN
S, ANTHONY SAF.1
H, KEITH MYERS
CARL. H. GREEN
YVONNE K PUIG
..IM DARNEL.L.
RISHER S GIL.BERT
TIMOTHY V COFFEY

CRAIG M. STANFIL.L.. P.C,
WIL.L.IAM J ROHMAN..
COREY W HAUGLAND
RANDOLPH H, GRAMBLING
KURT G, PAXSON
MILTON D. WYRICK
BARBARA WIEDERSTEIN
SYLVIA A. BORUNDA
MICHAEL J. Hl)TSON
MARK C WALKER

O'-COUNSEL

HAROLD L, SIMS
MORRIS A. GALATZAN Ma y 7, I 986
JAMES M. SPEER

.AL.SO MEMBeR 0'- NEW MEXICO BAR
..AL.SO MEMSCROF ARiZONA BAR
VIA FEDERAL EXPRESS

Mr. Luther H. Soules, I II
Soules, Cliffe & Reed
Attorneys at Law
800 Milam Building
East Travis at Soledad
San Antonio, Texas 78205

Dea r Luke:

Re: Supreme Court Advisory Commi t tee

SEVENTH FLOOR
TEXAS COMMERCE BANK BUILDING

EL PASO, TEXAS 7aaoi

MAILING ADDRESS
P. O. DRAWER la77

El- PASO. TEXAS 799S0-la77

EASTSIDE OFFiCE
MORTGAGE INVESTMENT BUILDING

seoi TROWBRIDGE
EL PASO. TEXAS 7aa2s

(ais) s32-3ali

TELECOPIER: lalS) S44-1664

I am enclosing the "packet" from our "sub-committee".
These are the rules wherein there has been no action by the
Advisory Comr.i ttee. Please copy of this letter I am supplying
-oudge Wallace and the member s of the sub-committee wi th the
packet. I would appreciate your having the packet duplicated
for all other members.

SS: lw

Enc.

cc: Hon. James P. Wallace
(via Federal Express w/Enc.)
Mr. David J. Beck
Mr.ÎWilliam V. Dorsaneo, III
Hon. David Hittner
Mr. Charles Morris
Mr. Torn L. Ragland
Mr ~ Harry Reasoner

Yours truly,

GRAMBLING & MOUNCE

BY:n-i
Sam ~arks
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~
RULE 1 Sa (h) or Disqualification of Judges

If a files to recuse under this rule and .w

motion to recuse.
is iriUoll-1~. of deJa ,
the n .. authorized by Rule

215 (2)(b).

L~~~
~ ¡p () rftÙ~

P'

y, ~
)1

~f~
oo~ooi23
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RULE 27a (ne',.): FILING:. OF CASES; RANDO~1 ASS :G:i:.:s:rr

counties havina two or more district COUrts shall be fiio': El
Excect ~s orovided in this rule, all cases file~ l~

courts. Each aarni~'hment action shall be assioned to the c::urt

random order i in a manner prescribed bv the ;udaes of those

in ',.hich the orincioal suit is oendina, and should trar.sfer

nature of
occur, both cases shall be transferred.

Everv suit in the
a bill of revie',. or other action seekir.a t:i

~l-" :0...,.: _ .. .. __ ~.. ,
avoid or set aside a iudament or other Court order sha:i ::e
assicned to the court which rendered such decree,

E'...o.,.... -........- ~-_
. ,; ~" .....- - ._.'.~ ~l.

heard in the court in which the first case filed 1S oer.è::-o.

f'J reo r. s 0 Ii è 3: ion or ~ 0 i nth e a ri n a un è erR u 1 e !. ì .. (a ) s h a l!. t e

Uoon motion aranted, the cases beina consolidated shall te

transferred to the orantina court.

cm1HE:JT: This proposal recommended by Counc:. 1 of
Administrative Judges.

-¡ 6 / ~ ei A.¿J l/ ~ 'I !i e. /4 liS'
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

'tRANSFER OF CASES

Nher:e'1er any cendinc case is so related to anOl:~er ':3se

ei¡Oinc in or dismissed bv another court that a transfer 0: l:he

case to such court would facilitate order.!v and efficient

ei ther

discositionof the litication, the judce of the court in '",hich
case is or was cendino may, unon motion and ri~i-; ""0.......-....i. ..

inçludino his own motion transfer the case to the Court in

;.hich .the earlier case was filed. Such cases ma'J include ::ut
a re not 1 imi ted to:

1. Ar.v case arisino out of l: !",e t::::ns3c:i::r. 'Jr
Occ:.rrence 2S did an earlier case. oartic'.lsrLv if ':he e3:::ie::

dismissed bv olaintiff at any time before final iudc~ent:;

case was disi~issed for want of orosecut ien or '10 luntari Lv

an earlier case and recuirir.o del:er::inal:icn of an.. of l:he 53:7e
~ Anv case invOlvino one or ~ore of the sa~e o3r':ies :n

questions of fact or law as those involved in the earlier case:

3. Anv case involvino a olea that a iudcr.ent in :::12
earlier case is conclusi'/e of any of the issues of t~e .:a:er
case bv way of res 'udicata or estoonel bv îudc~en:. or =::1""
leaàino that reouires a construction of the earlier ~udc~ent or

a determination of its effect;

or

of an insurer to orovi de a defense fo r a ca rtv to anal: her su it;
4. Any suit for a declaration concernino the alleoed ~utv

OO~00125
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RULE 27b (new).
TRANSFER OF CASES

endi~a inor dismissed bv another Court that a transfer of the

t'¡he;.e'ier any cendino case is so related to anot:~ec ':::se

case to such Court would facilitate orderly and efficient

e it he r

disDosition of the litiaation, the judoe of the court in :.hich
case is o r wa s oendina may, uoon mo t ion and !"~ l- ~ ~o........- _.i-._(ìncludina his Own motion) i-r;:n,"+'~-

which .the earli
e to the Court in

-i

es ma." include but
are not limited

1. A¡¡v 9

occurrence as jl t::::nS3c::i:;r. 'Jr

L Any ca

~lv if ,:he eac:ie.c
ca sew a s d i s i :nj

!

dismissed bv ola.
:n o.r voluntarilY

iudc~ent ;

an earlier case rJ /tJi;e
sa~e D3r':ies in

¡~uestions of faci ~e earlier C3Se:
3. Anv case involvina a olea that a judc~ent in t~e

a n v c f +: :i e s :::-e

case by way of res 'udicata or estoooel bv ìudc~en':, or ~n.,
earlier case is conclusive of any of the issues of t~e .!a:er

lead\na that reauires a construction of the earlier ~udc~ent or

a determination of its effect;

4. Any suit for a declaration concernino the alleoed~utv

of an insurer to orovide a defense for a oar':." to another suit:
or

00300125
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defend ~as i~voived
.2 Anv suit c:)ncer~ina ~hich l:::e ju':v 'Je an ::'S:":-~c '::i

~n 3not~er , ..su 1,-.

COHl,1ENT: Thi s proposôl recommended by Counc i 1 of
Administrative Judges.

;:~l.d ~ /,??.j

-2-
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RULE 27c (new). TEMPORARY ORDERS

Except in emereencies when the clerk l s office is closed, ~o

aoolication for immediate or temporary relief shall be present~d

to a juàge until a case has been fileà anà assigneà to a cou~t

according to these rules. If the jUdge of the court to which a

case is assigned is 
absent , cannot be contacted or is occupied,

emerqency ao?l ica t ion ma y be made to either a judge ap?oin ted to

hear such matters, or in his absence, any juàge of t:-e Sâ::.e
ju~isèiction, who i:ay sit for the juèce' of the cou~t i~ whic::

the case is oend ino, and who shall mak e all orèer s, wr i ts, ar.è
oroces s returnable to the cou r t in \Vh i ch the case is pendinq..

Any case not inital1y filed wi th the clerk before temporary

hearinq shall be filed, docketeè and assiqned to a cou~t under

nor~al filine ~rocedures at the earliest practicable
.. ',-l.::e , ,Hi

wr i ts and process shall be returnable to tha t court,

coriMENT: This proposal recommenàed by Council of
Administrative Judges.

J~.. ~ /~?S'
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Rule -..'.: . Filing Pleadings: Copy Delivered to All PartieS or Attc~neys

plea, cr ootion of any character which is not by law or by L~ese rules

i\-nene\.-er any party files, or asks leave to file any pleaèing,

re9Jircå -=0 be Served Cpon the adverse party, he shall at the same

t;-e either deliver or ~ail to the adVerse party rell-~e~~ee~J
'- 'or ..:.s

¡ e.~e~~ ~ attorrey L ~ J of record a copy of such pleaèing, plea or notion.

':~e attor:ey or authorized representative of such attcttey, shall

ce~t:.:y to the ccu~t on the filed pleaèing in ..-riting O\'er his

pe~so,-aì signature, L~at he has complieè with the provisions of this

rule. ~f ~~e~e is r.ore than one adverse partyanè the adVerse par-=ies

sha~l =~ celiverec or naileà to each attorney representi~g t~e aèverse

a~e rep~ese~t:E:è by di:::erent atto~neys, one copy of su.ch pleaèing

par'ties, '-... a fi=: of attorr.eys associated in the case shall coi.r.t as

O::e. ===t =ore than fo'.r Copies of any ::1eaèini;, p:ea, or I:otic" shall

t, re~.:i.reë. to be :urnisheà to aèverse parÜes, arè iI there be I:ore

th~ :c~r a¿verse parties, four copies of such pleading shall be

èeposi~~iLh the clerk of court, and thE: party filing then, or askir.g

leave to file L~ec, shall inform all aè~erse parties or their

èt'tor::ê:'S cf reccrd thè;t such Copies have been èepcsiteâ witt the

~:erk. !r.e copies shall be delivered by the clerk to the first fOUr

re9Jinè t~ be riai1ed or èelivereâ to 't~e adverse parties or their

ap::lic~~ts ent:itleå thereto, and in such case no copies shall be

att:crnays by the attorney thus filir:g t.e pleadirç. After a copy of a

ooa001Z8
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-;f :""e Sa:e pleading to be furnished to hii.

pleading is furished to an attorney, he cannot require another copy

Cc::-e!"t: 'Zbe proposed a.enèient restores the n:le to the pre-¡ 98.; version.

::.~t:ic!" cr. .:11 ;:arties only if it is not reauired by law or the rules to be

~~e e~!"r€::~ versio~ is illogical in that it requires ser\'iee of a pleaèing or

ser-:€è or. tÌ:e , /a::verse party. If a particular pleaèing or i:oticn is re~~ireè by

¡=..... cr

---
, .. ::ee= ::ct: =e serveà on tre nonadverse parties.

r-.:les to be serveà on the aèverse party, the.n under the te~s of Eule

It 'A'"oulè seen ~..- ~_"Ci.
::C::è.C~ers€ ;ar~:es ~ould have at least as ouch inte!"es~

if not ~ore -- in a
:; !e='::~::Ç" ;::: ::c~:c::ex;:::essly re~uired by law or rule 'to ::e serveè or. 'the adverse

: e. =-= :~.

;=.r~::', è.S - ;:1.e;.è.:-:ç or l.otion that is r:o't res.ireè to be se::veÖ on a:i aC':erse

;.:....;.c.=-:::. . 'T::e: Ci.r.:er:t versio:: of -~-.....c ... i.= '",_ \o_ _ .__ ë1.so ".::;:i.h,so::e ::i t.'1è.tf:rs-: ;::::s::r:=es :te cirei.st:è.nce under ....hie:-. a ;:.:eao:::;- or ::O'tlo:i r-';,:s~ ::e

~er-:=:: C:-, ;.2.: ;;.r-::es, b~t t.e rer.air:ôer 0: t~e rulë ~èdresses s;ec::ic

=ro:::::.:.r;._ c€"..;:.:.: c;£ sen':ce cr:ly as reçarès adVerse ;arties.

JereMY c, tJ"Cl:~"

00300129
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~.
citations

a petition is
~~ssuance

ed~witla tfie. ølerlt, " shall pror:ptly

be requested by any part

'i 'il . 1 -.. :..: +- l- +- l. 9 P'? bil¡ i f ß ei Y. E la g 131 i! ÍFl i . .... · - i l¡ .. ~ - ri¡ r. 'fi

thnc:o l.~-""rxrlil

akJ,.. _ L 8¥ .

q r¡~~

'818 "'En" .i~-'T~_Aâ£ . feELli 1", tfi ~f:
e !3l:iiRtiff. (h the plaintiff's

,ta¡~~

;j~ñ,~i~~~f;~)~~'~~~~
~. ~~~l

#0

ooa00130
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RULE 103. Officer Who May Serve

(All process ay be served by the sheriff or any constable

the party is to be served is found;

of any county in w to be served is found, or, if
by mail, ei ther which the case is pending or

of the county i

provided no offi is a arty to or interested in the

outcone of a suit y process therein. Service by

registered or cer ci tation by publication nay be
made by the clerk of case is pending~ 1

Anyone who is of the nd over and conpetent to
testify and is is allowed to serve

civil process. or process serving conpany can

be appointed by ord r to serve civil process within

the State of Texa .

cmmENT. is made by Guillermo Vega,
an attorney in other attorneys and process

serving cor.panies. suggestion that Rule 103 and

Rule lD6 read ide tically or to eliminate one of the rules.

~
B~7
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RULE 103 Officer or Person Who May Serve

All process may be served by the sheriff or any constable of

any county in which the party to be served is found (or, if by

mail, either of the county in which the case is pending or of

the county in which the party to be served is found); proviàed

that no officer who is a party to or interested in the outcome

of a suit shall serve any process therein.. (Service by

registered or certified mail and citation by publication may be

made by the clerk of the court in which the case is pending.)

Service of citation by publication may be made by the clerk of

the court in \l7hich the case is pendinG and service by mail as

contenplated by Rule i 06 (a)( 2) may be made by the clerk of the

or may be made b the party,

seeking serv~
court in which the case is
or the attorney of the party who is

£01/, IP.:1n,~~~i:
/f~t~~~J

00000132
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of any coun~~i~h the party t
G-JJ~I'~~êCillllY appei¡:~ ~rv

All process may be served by the sheriff or any constable ~
by ~-

is found or, idi. J J ~LA~

~!i
Officer Who May ServeRULE 103.

. ,or, i f by r.a i l, ..~ i the r~ ~a.~ (.r~ ~,of the c~u ty.. in which the caJe ,):' a party to or interested inl- ~~ tJ ~ e.ci- ~
the ou tcome 0 a suit ~hall serve any process therein. Service

by registered or certified mail and citation by pUblication Ti~
be made by the clerk of the court in which the case is pending.

RULE 106. Servi ce of Ci ta t ion

(a) Unless the citation or an order of the court otherwise

directs, the citation shall be served by any officer authorized

by Rule 103 or by a private party or a process serving cor.oanv

bv motion and order to serve citation by. . .

COM!,1ENT. Judge Herb Marsh of El Paso and several process
serving companies have requested this change. Rule 106 and

Rule 103 were modified in November of 1985.
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~ t: L. £ t '11. ,", r F ! C:: R ~ H () 'L\ Y ~E~ VF. .

All pro c e s s may ~ e i er v e d b v the ~ h ~ r 1 r f or 3 n v ~ 7 ~ ~!~ ~ Ie
t):: .. 11 v ~ l) 1J n t v 1 n which : he p:. r t y to be ~ er v~ à i i : 0 u n c. _ .~. ..
èv ~~?+,P~~h~~ 6i~~e eean~~ ~~ .n~e~ ~.~.~ ease ~~ ~e~~~~~ ~. ~_
~ ~ ~ e 0 "~ ~ . i " v ~ ~ e n e ft e ~ ~~ ~: ~o ~ e ~ ~ ~ ~ ~ c ~ ~ ~ ~ ~ ~ ~ I; ~ ~ 0 v~d e d
tn3t no officer who is a pa,rty to or interested 1n the Ou:~o",e of
a sui t ~h31 i serve an,, ..process therein. rSe~":~ee ~';r !''!~~~.~'?~~~
O~ ee~~~~~~~ me~* anc e~~~~~on by pahT~e~~~~~ ~K~ ~e ~s~~ ~.~ ~~~
e+e~~ o~ ~hei eoa~~ in w~~e~ ~he e8~~ ~3 pe~¿~~;TJ S~-~~:~ ~.
ci~.Jtio:i hv!)uolic..tion ~a,! OM? ~3dp nv ~.~.~ c!-?~'. J: :~e _..... ...
w n :..:",.': ::.~ e cas ~ 1.'; n:-e n a 1 ~ 2: 3 n a :i ~ r vie e : 'J "" a:. ~ 1 ~ ::: :i : ¿ =:: .. .'" : .~: ...
R u : ~ i 0 ~ ( 3) ( 2) ~ av ~ ~ ~ 3 a ~ 0 v t ~ ~ ~! ~ ~ ~ 0~ :: ~ ~ _~ _.. ¡ ~ _.. _ : ~ e
c .. ~ ~ 1 S ~ ~ n a i :i 2 l) r ~ av :) e ~ a a e :, .. ':n e ::.) r: 't. __ .'::ie 3:::'" =- ...: '.0 ;-::
t h ~ ~ar : ~ ~ n 0 1 S s ~ e K 1 nz c ~ r~i c e .

!lL':: 106. SERVIC! OF ~:7A7::::

(a) Unless the c it. ti 0 n or an 0 r d ~ r 0 f the court 0: ~ e~ w iS e
d i ~ e cts t ~ h e c i tat 1 0 nsh ail be s e :"ve d by a .:1 y 0 i ::. '::::' '"_
?er50n authorized by Rule lJ3 ~y

( 2 ) ~a~"t~1i~ ~ 0 to", e de~~~~3~t' ~~ ~~~~~~~~~~
e e~~ ~ ~ ~~e ~~ ~ ~ 7 Y~e ~ ¿ e ~ ~~~~ ~ ~~~ e~~ e~ ~: eo
o ni-:, 7' ~ e e 'O-:~

'I.___._._....._ .. 0 _ _ _ '_ _ree~.~.~'e !"~~,=e~~e~7 ,. e e~:" ~ ~e ~ ~ ~ e ~ ~ ~ w~ ~ ~ 3 e e py 0 e . - - ~e e ~e ~ O~ ~ e.e ~.e ~ ~.~
e~e':eeo.. j

( 2) =: ai 1 ~ .7" 2 3 C 07) v ::: : '.~ ~ C:: 3:: :: ~o ".' i ': ~ 3 ::l ~ .. ..: -: - e
o ~~~ ~ : ': : ~ ~1 : : 3: ~ ? tl ~~ ~ r ~ :J . .. .' - .: ..
~OS:,l.:~ :' ~ e " 3 , ~ ) ': ~ ~ ': ~ "~ c; .;~t Q 2 ~ : ~¿ ¡ ~ 1 ~~ : ~~ : 0 ~ i ¿ 5 ~~::~~ 1~~ ~.~~:~~_

ana 3a~re ssed :0 the
o f ~ ~ r v t c ~ ~~ c ~ r : ~ 1 S

e 0 2 ~ e n C : ~n :0 ~ -: n2 5 U~ ~ : 3 ~ : : 3 . . ~ ~) .. ~ ~ .. ~_ _ _ _ _ ~ '
a :: ¿¡ ~ ~t 0 u: 3~ Q 3 ~ et ~r ~~ ~ v ~ 1 C~ ~.. = ~5 :3 ~e ~ ~ ~ ~ ~ : j

s-?nc~¡.. ::" "" .1::,:1 0'" ì. ¿C;=. ~~:
5U'Oi.:":L.SlO:i :-: ':;:5 -.~:5rec4?l.....~è

tru~ iJ.:~e
~v :~? 5~nOe~ ~lt~i~ ':~e~:~

.: ~, .; .1'o'C: 1:: -? r

p" t , : 1.'"
~ r 0 v 1 ~p I.
i S :i no... n
D:iv-:".~t

o ~ ¡ 3 i II ~Z~ ~ e r v i: ~ ~: ~ u C ~ C ~ : .3 : :~ ~ J, d

s~ai. ~p ~~ae ~v ~~~e Ot~~r ~=~~ ~: ~~.~~~~~
:. ~ : ~ 15 r u ie.. ~~~ ~ v ~~, ~ n ¡as s ~ ~O~ : 1 ~s ~
: ~ ~ n at d 0 i n~ s 0, : ~ e c ~ u r: -: a v ~ _ _ ~ _ : ~~
"f :'0st.. or "~~.~r ~~t"10as,): :i¿!";:'~.1'~

Sliroric¿
C o.~:i i.~ C.~

:) v : 1-;; '..~ r 'So n ..p!"..., Q a... .; II C:i ~.: r~ o:i .l:,ø 5
..0a :-~tcrn the .,nci:~ .Jna .i::,:i.:n..t~J~-i~"':: "".oJ .!;

t"P C ~ i:;t WI 1 t .=- i n :- '.' ~ n c.: i:: J) ~3 V c; 1::- .~ t' .'~,3 i i i ": ~ . :- __ ~

no t. i .: ri .1 n a ,1 c .( no.' 1 ~~ 'J," f"H' n C."l ~ :- ~ c oC .~ "': "l: ::::.3::.J~.i~ .~
?e t i :: : J ~ S~ 1 i i ~) ~ c n ~ e ~~ ø c ~: ~~ ~:i ~ ~ r ~ 3t , .

"ih f~ "0 t i.:o .2 ':d

t131:';- ':~~
i c ~ n nw I pd f'"' e n t

"ll:.:',in~ ::"1"-i.
'; h:i ! 1 ':':'': -: "r-i iu :";;:::1 n-

A. 1" P!.ii-i:i:f)
)

i':n,
)

~;:!"::::i.-::Ti

C I~ T I'! ~ ! S ~~ ! ~ 7
(
i COtRT (iF'
l
( .;Ot'::~~. ° -:~XAS

i: '),

ro-: (~;-lr.P iiid .iddrf1c;s .if ~~r~\i" tC" ~¡a ...,rv...~l

T h t" " n C 1 0 ~ ~ d c it ., t i 1"'" .1 ': d ~ _, r i t i.\" n ", r.a ~ ,.. ":" V . rj
Iir~l1.1nt C) ~llltl 11)") .i(r'.~' rf.~,IS :lnlt.ls ,': .~'il

Pr flC t~tt tlr t. .

Yo \I MilS t :: 0 ""n 1 .,t p t h fi 1 C f( n 0 \l 1 ,~..1 ~:" P n t ~ 3 r t

f n r r, ;i n \1 r n t :i r!' .) nii .: 0 ~ v ,. t n i.. .:,,~~. l. .~ C.' Q

t h p ~ ~ n (1 ~ r w It ~ i n tv ~ nc v j ~ j) d ~ V~ .

.. f ":., 15"1--:0

ooa00134



qel.~ 1'1 J. ,",: F ! C:: R ~ H fJ'L\ Y ~£:l V F. 6

A I i p r O~ e s s ma y ~ e 5 e r v e d b v t he ~ h ~ r 1 t f or 3n v ~ = ~ ~ ~ ~ ~i e
,,:: .11\ V .. illJn t V 1 n l. hie h : h e ;:j r t y t 0 be 5e r v~à 1..i : aU n :: .. ~7 ': ~
by -i~.,+'t P't~h~f' e'¡~l'e eetin~" .~.:' .n'le~ ~~'! eas~ 't'! !Je~~'t~t' __. .._
~h p ~ On " ~ ? i" w ft ~ e n ~ h e p~ ~ ~ 7 ~ 0 e e ~'! ~ ~ ~ c ~ ~ ~~~ ~ ~ J; ~ ~ 0 V~¿ e d

t h.. t n () 0 f f ice r '" h 0 i sap a,r t y t () 0 r i n t ere s t e cl 1 nth e 0 u : ~ 0 '" e 0 i

a s ui t .~ h 3 lIs e r ve any., p t" 0 cess the rein. ( 5 e ~ ~ ': e e ~ "! .!" ~ = ~ ~ ~ l! ~ ~ ~
O~ eer~~'¡~~~ ma~+ and ei~~e~~n b~ ~ab+ie~~~~~ ~8,, ~~ ~8~~ ~y ~~e
e l e ~ ~ 0 ~ ~ h e) e 0 ti ~ e ~ n . hi e ~ e h e e 83 ~ ~ ~ p e ~ ¿ ~ ~; T j 5 ~ ~ ~ ~ : ~ ~.
ci~ .J r ion h V!) ubI i c.: t i on ~a ~ b ~ ~ a d po b v : ~.e ':! ':~'O( J = ~:-.,? _.... _ ...

\In 1.:",7: ': üe c.'a Sf: 1.':
Ru:~ i0~(3)(2) ~av

:i ': n a i.'~z
:)p. "73 a e

3 nos ~ r vl C ~ :: 'J
D... t;1~ ~ie:-o( ù:

~a~: l~ :~~:~==.¡:~:

c.i j.~ LS ~~.na 1:"2 or ~av De ':aae :i'J
': ~.~ : ~~~ : L~ _. _ ~ : :- e

th~ ~ar!v ~no 15 s~eK1~2 ~~rvice6 '. ;: e ":.3:" ~... . ': :ie .;.~ : .. =- -,: '.0 ~ "

RL':: ! 06. S~RVIC! OF ~:7Ar~:~

(a) Unless the cita~ion or an order ()f the court ot~e.~ise
d i :- ect 5, :. he c ita' t 1 0 n 5 ha 11 be 5 e .:, v e d b y a:i y 0 i : :.:. ~ ~ .._
? e r 5 0 n aut h 0 r i zed by R u 1 e 1 J J :i y

( 2 ) :'a~"t~n~ '! 0 t' n e d ~ ~ e~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ .~ .~

on 1-:7
e~~~~~~~e ~3~i7 ~i~ft de~~~~~~ ~~~~~~:~~~ ~o

~et'~~~
.----._-..__ - __ 0 _ _ _ '_ ._

ree..~'".t)t' ~~i:': ~ '! ~ ~ ~7 3 ee,:: ., ~ . -..
e ~~ ~ e~ ~ ~ w ~ ~ ~ 3 e e ~y 0 ~ . - - ~ e e ~~ ~ O~ 3 ~ ~ ~~~ ~~
t'!"~~et'OT j

(2) :iall::"1 a ':00__ :: ~ ~ c ~ ~ 2 : :.-: ~. ~ i: ~ 3 ~ ~ ~ v :: ~ _ ~
o ~ ~~:: :. ::. J n ~:::~: ~ ~ Q :~ ~ r ~: ~ . .. . - :; ..
~OS:,i:~ ': :" -?~ 3: .: ) :- ~ :"c; ~ ~:-". "":.
t 0 2 ~ : ~ ¿ r ~ 1: ~ ~ ~ n : 0 ~ 1 ¿ 5 . _ ~ J :: :.: ~ 3~ = ~ ~ ~ ~ :~ ~ ~

eo 2 ~ en t : ~ nr ~ r ~ ~ n Z 5 U:) ~ '. 3 ~: :. 3 . 6 ~ : ~ .. _ ~ ~ ~_ _ .. __ ~ '
a:: ¿ ~ s ¿ t ù u: ~ ~ a 3 ~~ t~r~ ~~v ~ 1 ~~ e. = ~5 :. j ~ e ~~ j ~ ~ :. j
a n a .30 dre sse d :: 0 t he 5 ~n ~ ~ ~ 6 :: ~ ~ ~ = ,~ 0 ~ i ~ c ,= ~ ~ :
o r ~ ~ :- ... 1 C,. U :" G~ r :-.~ 1 s 5 u 0 i. .~ .: 1 S 1:J:i :" -: :;:5 _ .. ~ :. 5

r ec ~ 1 0: ~ C :iv : ~ ~s ~ n a.t=.!" . 'Jit .. i ~ :: .... e ~ :: ... .: ~ \ ¿;. '.' c: .!::: ~ r
t r.p d a~ ¿ 0: ~ 3 1. 1 l~ z. ~e r v i C ~ J:: ~ ~ c ~ c ~ :3: : ~ ~ 3,d

?et~:13~ ~~al: :)p ~~ae ~v :;~~e ot~~r :~~~ ~: ?~~~~~~
orO'll~~tl
is ;; rlO... n

Div-:~~t
.~~ ::~lS
:J.': not
.J: :0S c~

5 .,, r 'J lc ..i! :) v ::.~.o? ,,~ r5 0 n i;ø!'''". " a ... .; u C ~ ~ .: .:" 5 0;1 .1::A 5 ."" ~ i:
c 0 ~ ~ 1 .~ t ~ ,J n ci ~..:t t: r n ::h e ~ n r 1:: ~ ana .i:: ~ :"0'- 1 ~.J.~"'.o .. .:'
r po C .i 1 ., C ".1 C ~ 1" :....;n C.: I:J) ~.i.. c¡ 1: t ..r~,J 1 i 1 ~ ~o :-.~ ~

no t ~ :" .1 n a ., c 0( no... 1 .... 'J ,. r- (' n t ."1 .~ :" .3 eGo i.,: "I:' : .~=.J :: :",J ~ .i .:-;1
?eci:~~1 s~1i: .~~C~ ~.~~x~c~:~~ un~~r ~.Jt~.

-:hl~ .,nti':A -'~d

tl.3i:... :~.~
1 C ~n 0 w 1 pod f' ~e n t

"Il~';"ln? ::":'''6 '; h:i 11 .:::~ l:.:r-i 3 u ~ .0;: ,1 n -

A. "\,. ?! :i ï -i:: 1: f )

C. :1,.

)

i':n.
)

~!' Ff ~::)A:n T

C I~ Tll! ?: S~~! ;7
(
i ':OtRT (iF
I

( ':or~TY. ~~XAS
r 0 .: (~; :1 r: po 1 n d .' ti d r PC; 5 ." r '; ~ rs ,') " : (\ .~ l- .; ~ r V 

0-: ~ \

T h ~ .' h cl n ~ ~ d c i t ~ ti n n i ~d ~ ~ t

1) r t; ii .1 n t t., :' 11 1 " 1 d l- \ 1 t r' d' i .' ~ .lS
PrnCi'llur., 6

t i ~ n .1 r'" ';":" "., rj
:l 11 1 l.~ S ,\.: . .. t 1

Yoii
f n r!'
th"

" 11 S t :' 0 Mnl ø t p t h p 1 C f( no \I 1 l~ d \!MP ot ~ 3 r t

" nd r n en r ~ .) n .~ i. 0 .~ V \. C n l~ .: ..:-l: ¡ ~ t .' a
~ ~ " \t ~ r ~ \ t ~l n t ~~ n t v (~j) d 3 v ~ .

,~ ~'iis
"l ~- :'0

00000134



~~ ~ ~ -: u 5 t . 1~n .1 nd d.i t"
.i re- T' \-.~G 0n o..i!' a 1 . J r
0 r 1 e r ~ n t 1 : 0 u

t ~'! 1 C k n 0 \J 1 ~ -i., --e nt . ":"u

s ~ Z ~3 t u ~e ~ 0 u r r ~ ia: 1 a n s n 1 0 tOt n a t ~,t i : v ..

en r :) I) r;: t 10.'". ".1 r : .-:... ;. ~ ., :. :: _
-: u S:: 1.~ a i c.i: ~'': n c~ r "";.J r

... t'Ua r ~ 3 ~r v ~ a ~ n ~ en 3 1 i 0 ~ 1 n 0 C n~ r ~ ~ rc on ~ n c ~'~ u a ~ e

au: ~ ~ r~ z e c : ~ r ec ~l v e ~r 0 CAS S. ~0u -. u S t ~~:: ~ 3 : e
u ~ = ~ r ~o u r s i 2 n at u rev 1 u r J ur nor 1 :: v .

5 e~ = ~ ~ . 1 t~ 1~ : ~ ~n::~

If V~U do not comulete ~nd return t~e f~r- .~ t~e
, :::)1 d.i..l).l ... " iJ . J r ~3.r:~..

_.t :':3: : ~:i
b v~ 2.. .

0:- .... -. :) 5¿ :: .~r:3 ~= .: v c i r ~ ') ~ 1 :7;: ~ ~ r OJ ~ a i -. J v .~ ~

r e ~ ~ : rea t ~ ~ a v 3 ~ ~ ~ x ~e ~ s ~ 5 :. :i:'.J r :"-?J ...~ .. "., . - -. .' '.. .:. 2a n a oeti:ion a n v 0 t ne r ~ d nn e r ~ ~ ~- ~ :: ~ c

a :; 5".' ~ r -...: ~ f! t 1: :;2:1 1.;: ~.~ ~ '. ~ r ~ '1 :i v ::1 e ., r '.) ...:. "i ~ :- .-:5 :-:

r . ,. u d " = om I) 1 e t e a n d r ø t u r n t 'i i 5 ::T'~ ., "'J ( " rt 'ie " 1 r : .::71 - n 0 5 .. 0 .. ~ a ¡ t '.'l:tj 3 r.. 0 .. 1 " ~ .. r ~ ., - - 5 :
::~~ ::.::i:l~:ï. '~:: u :i 1:" -"' "::: "" "I '';;: .~.- ~ - :
c e : ~a ~..~ =' .~ t3": en .i2.ii~st ": ,J.'. ~ ~ es:i l~ ~ ... : : ~.-? .': ~ t :: ::':'.

c i :::: :. .., ~ -,. .. ¿ :: :.: :':::i ".,' t ... -: ~ vø :: ~ .,J ~ :'.i:.. ~ .:

not i =~ 3:i ¿ ~ c ~ ~ 0 w 1 e d ~ ~e~ r J f ~~ ~ø i ~ .

l :'.",.;~;: ': :i : ~

S 1 Z"~ '1:: :...:" ~

=' 3:'0. ~ i ~~3 \: '. r ~

t:- : :;

5""~ I')..~ ~; ,,.") S:::f) ~:: ~.~ :i 'J : ~.ø. '!:i i d ~:ii :" '2 -. ) :-: ~". J
: 3..

:; "'::i :-\' :; '::) 1.:':. "":.i:' ¿

~ v : ~ ~ ~ 1S 5 l~ n e x ~ : ~ ~ S :

~L~;'U~~~~G~~~T OF R~C~!?T Of C!TAT:~~ ASD ?~!:::~~

:' ~ce i v ~ d 3 con v of th~ c it a ci 0 ~ 3 nd ~: :~ e
e~ r :. :: :. ':': t:" :::' p. 300 V ~ CJ. ~t:. ):"?\l ":,J t :.i:- .J:l ::C:~d~~ ! 9

Si;::i3:ur¿

(Rel;:t 10nsni~ :0~~:t:: or
aut ~ ar : : ~ : ~ r ~~ ~ ~ Vb rv\~ e
o t ': r () c .,ss .

J"l (.. 'I; ::::., .1: ": !' .~

~~~~.; ~, ~~FnH~ ~~ ~v rhr ~~id (Si~nin~ ~lr:~l ~nt ~ 1.. ! 1\' Lt t.\f
:- or 1 r v p ii 0 1 1 C, "i r .1: ~ .) t

(

:-v :.i:-.:!i....l.):' ,-1( .:)1 r....":

00000135



Rt !. E 1 0 7 . R ET~R~ OF C I TATIO~.

The ~eturn of the officer executin~ the citation shall be
endots~d on ~r attached to the sam~; it shall state wnen the
c ita t ion was s e r v e d and the ~ ann e r 0 f s e r v i c e and be s i i n e db.
the or:icer offi:ially. When tbe officer has not serv~d the
citation, the return shall show the ~ili~ence used by the oificer
to execute t~e sa~e and the cause of failure to ex~cute it, and
TJ h e r¿ ::i e :: e : e ncia ;¡ c is to be f,: u n d, i r h eca n as ce rtai:1. ~ ;.~~ n
~ h e e ~ ~ ~.~ ~ ~ n v a ~ ~ e r ~ ~ d b y re ~ i ~ e e T e ~ 0 ~ e e ~ ~ ~ i ~ ~ ~ ~ e ~ ~ s ~

aa~~~~~:ee ~~ ~tt;e !e57 ~he ~e~n~~ by ~h~ o~~~ee~ .~~.~~ ~~~O
e 0 ~ ~ 3 ~ ~ ~ ~ .~ ~ ~~ ~r ~ r e ~ e i p~ wit h t ~ e 3 d å r e ~ ~ e~ ~ ~ ~ i l ~ ~ ~ ~ ~ ~~ 1

Whe~ :~e citation W~s served bv mail 3S authorized i~ ~~le
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RULE 106 Service of Citation

(a) Unless the citation or order of the court othen¡ise

di rects, the ci ta t ion shall be served by any off icer or
person authorized by Rule 103 by

(1) del ivering to the defendant, in person, by 3
sheriff or constable referred to in Rule 103, a

true copy of the ci tation wi th the da te of
delivery endorsed thereon with a copy of the

petition attached thereto, or

(2) (mailing to the defendant by registered or

certified mail, with delivery restricted to
addressee only, return receipt requested, a true

copy of the citation with a copy of the petition
attached thereto. i

(2) mailing a copy of the citation, with a copy of the

petition attached thereto, (by first class mail,

postage prepaid) to the person to be served,

together with two copies of a notice and

acknowledgment conforming substantially to the

form hereinafter set out and a return envelope,

postage prepaid and addressed to the sender. If

no acknowledgement thisof service u nde r

subdivision of this Rule is received by the sender

00000137



made by some other form of service provided in

this rule. HoViever, unless good cause is shovln

for not doing so, the court may order the pavllent

of costs of other methods of personal service by

the person served if such person does not cor:plete
and retu rn the not ice and acknm¡ledgment of

receipt within twenty (20) days after mailing.

The notice and acknowledgment of receipt~ of
citation and petition shall each be executed under

oath. The notice and acknowledgment shall conforn

substantially to the following form.

A. B., Plaintiff)
)v. Tno.T-

C. D., Defendant)
)

(IN THE DISTRICT
(

TCOURT OF
(

T
( COUNTY, TEXAS

TO: (Nalle and address of person to be served)
The enclosed ci tation and peti tion are served

pursuant to Rule 106 of the Texas Rules of Ci viI
Procedure.

You must complete the acknm-ledgement part of
this form and return one copy of the completed
form to the sender within twenty (20) days.

You must sign and date the ackno\.¡ledgment.
If you are served on behalf of a corporation,
partnership, or other entity, you r:ust indicate
under your signature your relationship to that
entity If you are served on behalf of another
person and you are authorized to receive process,
you must indicate under your signature your
authority.

-2- 00000138

If i .. . 2- . ......



If you do not complete and Teturnthe form to
the s end e r 'v i t hi n t wen t y (20) day s , you, ( 0 r the
party on whose behalf you are being served) may be
required to pay any expenses incurred in serving a
ci ta t ion and peti t ion in any other manner
permitted by law.

If you do complete and return this form, you
(or the party on whose behalf you are being
served) must answer the' petition as required by
the provisions of Lhe citation. If you fail to do
so ,judgment by default may betaken against you
for the relief sought in the petition.

This note and acknowledgement of receipt of
citation and petition will have been mailed on
(insert date).

(Signature)
Date of Siqnature.~

SHORN TO
pa r t y) t his

BEFORE
day of

HE by the said (Signing
, 19

No tar y Pub 1 i c, S ta t e 0 f( )
Hy commission expires:

ACKNOvlLEDGr.lENT OF RECEIPT OF CITATION AND PETITION

I received a cony of the citation and of the
pet i tion in the above captioned IDa t te r on theday of , 19

Signature

(Relationshhip to
authority to receive
process.

entity
service

or
of

Date of Si8nature

-3-

00300139

"-'_2



SWORN TO BEFORE ME by the said (Signing party) onthis day of , 19

Notary public, State of

My conmiss ion expi res:

(b) Upon motion supported by affidavit stating the

location of the defendant's usual place of

business or usual place of abode or other place

where the defendant can probably be found and

stating specifically the facts showing that

servi ce has been attempted under ei the r (a) (1) or

(a) (2) at the location named in such affidavit but
has not been successful, the court may author ize

service.

(1) by an officer or by any disinterested adult

named in the court i s order by leaving a true

copy of the citation, with a copy of the

petition attached, with anyone over sixteen

years of age at the location specified in
such affidavi t, or

(2) in any other manner that the affidavit or

other evidence before the court shows will be

reasonably effective to gi ve the defendant

notice of the suit.

-4-
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RULE 107

(NO def au 1 t judgment sha 11 be granted in any cause un t i 1

the citation with proof of service as provided by this rule, or

as orde red by the cou r t 1 n the event ci t at ion is executed unàe r

Rule 106, shall have been on file with the clerk of the- court
ten days, exclusive of the day of filing and the day of

jUdgment. J

COì'1ì'lENT: Represen tat i ve Patricia Hill questioned the
reason for the ten day requi rement. Deletion of this portion of
the rule will enable default jUdgments to be taken after the

period for answer expires, regardless of the number of days the

proof of service was on file with the clerk of the court.

(D7
IO~
øp
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RULE 107 RETURN OF CI7ATION

The return of the officer executing the citation shall be

endorsed on or attached to the same; . ¡.
I L shall state ,.¡he:- the

citation was served and the manner of service and be signe,:. by
the officer Officially. When the citation was served by
registered or certified oail as authorized by Rule 106, ':he

return by the officer must also contain the return receipt with

the addressee's signature. When the officer has not served the

citation the return shall show the diligence used by the offi~er

to execute the same and the cause offai lure to execute it. a~d

w her e the de fend ant i s to be f 0 u n d, i f he can a s c e r t a in.

Where citation is executed by an alternative Dethod as

authorized by Rule 106, proof of service shall be made in t!:e
manner (ordered by the court.)

provided above or in any s~ch
manner as may be ordered by the court.

No default judgment shall be granted in any cause until :te

citation with proof of service as provided by this rule, or as

ordered by the court in the event citation is executed under

Rule 106, shall have been on file with the clerk of the court

judgment.

for ten days, exclusive of the day of filing and the day of

COMMENT: Attorney Jeffrey Jones recommends this proposal

di s inte res ted adu 1 t pursuant to hi s recommended ru Ie change 1 n

to prOvide for returns on citations where service is by a

Rule 106.
!
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RULE 107 Return of Ci tat ion

The return of the officer executing ~ ci tation served under

Ru Ie 106 (a) (1) shall be endorsed on or attached to the sa.me; it

shall state when the ci tation was serVed and the manner of

service and be signed by the officer officially. When the
officer has not served the ci tat ion , the return shall show the

diligence used by the officer to execute the same and the cause

of failure to execute it, and where the defendant is to be

found, if he can ascertain. (When the citation was served by

registered or certified mail as authorized by Rule 106, the

return by the officer must also contain the return receipt with

the addressee i s signature.) When the ci ta tion was served by mai 1

as authorized in Rule 106 (a) (2), the person who has secured such

service shall return to the clerk of the court in which the case

is pending, the sworn notice and acknowledgment of receipt of

Ehe ci tat ion and pet ition. Such returned receipt shall be

attached to the original citation issued by the clerk and the

return of such citation shall be completed by the clerk of the

court in which the case is pending in a manner to correctly

reflect completion of service by mail.

Where ci tat ion is executed by an al ternati ve method as

authorized by Rule l06il, proof 'of service shall be made in the

manner ordered by the court.

~
I~%;
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RULE 142. Security for Costs

The clerk ~ay require from the plaintiff security for costs

before issuing any process, but shall file the petition anà

enter the same on the docket. (No attorney or other officer of
the court shall be surety in any cause pending in the court,

except upon special leave of court.)

COMMENT: Attorney Wendell Loomis of Houston suggests that the

last sentence in Rule l42 is "archaic and should be dispenseà

wi th II . He believes this limitation imposes a substantial
burden to the bar and to clients and should be eliminated.

~i t -i ~~71. ~
~
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Rule 145. In lleu.f. filing seurity for cots of an original action jl BII~lI0íil, a party who is
unable to afford said costs shall fie an affdavit as herein deribed, A "party who is unable to
afford cots" is def1ned as a person who is presntly reciving a goernment entitlement bas
on indigency or any other person who has no i- ~ t ability to pay cots, Said affidait, and the

party's actîon or appeal, shall be procse by the clerk in the herein deribed procure, ,.

1. Procure. Upon the fillng of the affidait, the clerk shall OOket the action s..liiøu.1 nmf
Il!SSP9 l"~1i eI~liia.. ~~i~~l -r-i.;i;1f ivi ,r~ ibkJ .. ,j. If the court 'shall find at the first

regular hearing in the course of the action or appeal that the party (other than a party reciving
a government entitlement) is able to afford cots, the party shall pay the costs of the action or '

appeaL. Reans for such a finding shall be contained in an order. Except with leae of court. no
further steps in the action or appeal wtl be taken by a party who is found able to afford cots
until payment is mad. If the party'S action results in monetary award, and the court finds
sufficient monetary award to reimburse cots. the party shall pay the costs of the action or
appeaL. If the court finds that another party to the suit can pay the cots of the action or appeal,
the other party shall pay the cos of the action or appeal.

2. Affidavit. The affidavit shall contain complete information as to the party.s identiy ,

nature and amount of goernment entitlement income. nature and amount of employment income.
other income (interest. dividends, etc.), spouse's income if avai lable to the party, property
owned (other than homestea). cah or checking acunt, dependents. debts. and monthly

expense. The Affdavit shall contain the following statements: ..i am unable to pay the court
cots. I verify that the statements mad in this affdavit are true and correct... The Affdav1t

shall be before a Notary Public.

3. Attorney's C ~rt1fjC8tlOn, If the party is represnted by an attorney who is providing
free legl servi , without contingency, becuse of the party's indigency, said attorney may fie

an affdait to tha effect to assist the court in understanding the financial condition of the party,

4.

t
/)~--

tl~fU~Ø _

y~
/l/LO~",?" '.',/~~T':~~~
~~".....~
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evidence than rebuttal evidence, the

~(h~
RULE l62 .~ tA~~ .

6- ~ a.~-~
(he plaintlff has introduced

Dismissal

At any time his

may

dismiss a ..a''e , which
shall be entered in the minutes. A copy of thc

served in accordance wi th Rule 2la on any party who has
answered or has been served with process.

!iny dismissal

pursuant t.o this rule shall not prejudice the right of an

adverse party to be hearã on a pending claim for affirr:ative
relief or the payment of all costs

A

dismissal under this rule shall any pendin~

motion for sanctions at the time of the rlismissal or for either
at torneys' fees or other costs, or both, as' determined by the

co u r t . Any dismissal pursuant to this rulè \'¡hich ter;:inates
the case shall authorize the clerk to tax 'court costs aqainst

dismissing party unless otherwise ordered by the court.

It'~;; .
~~
l r
~fJ

~1
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RULE l65a DISMISSAL FOR WANT OF PROSECUTro~.

4. Cases on Fi Ie fDT Two 0 r More Yea rs.
Excec': 3S

rovided in this rule, eac!1 civil case on file for bolO or ::ore

shall be dismissed for ...ant of prosectuion by the Court unless
ears which does not meet one of the exceotions herein orovided,

set for hearina on written ~otion to retain submitted by counsel

or set by the court within thirty days of receiot of notice of

intent to dismiss which shall be sent by the court to 311

attorneys in charoe and oro se litiaants.
Dismissal for wan: of

of Aoril, and may Occur at any time in accordance ',.¡i,:!ï sec'::.:::i

prosectuion shall occu~ 3t least once a year on the E:.=s~ ~c~~~v

1. of this rule.

the oarties of the hearinq date. At the hearinq, if the carties
U on receiot of a motion to retain, the court shall noti:v

request trial,
the court shall either set the case feir - . .t: :nai.

or, if the court finds the case is ready for triaL, shall se':
retrial conference to insure oromot comoletion of discQ'ler')',

want of

hearin on retention. Cases shall be exemot from dis::issa1 f::r
the case for trial not less than 30 days from t!ïe date .);:

is one or more of the followino:

rosecution if at the time of eliaibility their
st a ~'.s

, ~r~,.--
il set for trial;

if '7



subse~uent to the issuance of the notice of intent to dìs~iss:

il or.e or ::ore of the ::a~+:ies announces reach :J:: ::-:=1

il under Bankruotcy Stay order;

ii havina leaal or other imoediments which the ccu~+:

from d i sm is s a 1..

shall determine as iustifiable arounds for retainina the ":3se

Judicial districts oreviouslv bv lOcal rUle havina elicici:it',
for dismissal for '",ant of Drasectu+:ion set at less t!1an ':~'10

for want of

ears; iurisdictiar.s oreviouslv havi~c elicibilitv EJr ~is~:ss31

retain their dismissal ace c~iteria at less :~3:; ':~'JO

filin shall set dismissal for '''ant of Drosectuion

rosecution set at a'ler t'",o vears froï. t:he dat:e of

~ t-:i ~ :~:- e e
years maximum from the date of tilina.

COMMENT: This 1 S recO;:ü.ended by the Council of
Ad~inistrative Judges.

-2-
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RULE 1 6 5 a (2)

2 . Rei~s t a tement .

the grounds J show qood

movant or his attorney.

REINSTATEMENT.

A motion to reinstate shall (set forth

cause therefor and be verified by the

CO~~ENT: Judge Keith

"good cause" in Rule 165a

this recommendation.

. .. . . .

Nelson

(2) and

recommends the inse~tion of

tha t 1 s the only change in

l~'k
~;.

00000149
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

Rule l65a. Dismissal for Want of Prosecution

2. Reinstatement. A motion to reinstate shall set forth

the grounds therefor and be verified by the movant or his

attorney. It shall be filed wi th the clerk wi thin ~.).~ days
after the order of dismissal is signed or within the period

provided by Rule 306a. A copy of the motion to reinstate shall

be served on each attorney of record and each party not

represented by an attorney whose address is shown on the docket

or in the papers on file. The clerk shall deliver a copy of the

motin to the judge, \.¡ho shall set a hearing on the motions as

soon as practicable. The court shall notify all parties or

their attorneys of record of the date, time and place of the

hearing.

The court shall reinstate the case upon finding after a

hearing that the failure of the party or his attorney was not

intentional or the result of conscious indifference but was due

-to an accident or mistake or that the failure has been otherwise

reasonably explained.

In the event for any reason a motion for reinstatement is

not decided by signed written order within (seventy-five days

after the judgment is signed) forty-five days after a timely

motion to reinstate is filed, or, within such other time as may

be allowed by Rule 306a, the motion shall be deemed overruled by

operation of law. If a motion to reinstate is timely filed by

any party, the tr ia1 court, regardless of whethe.r an appeal has

ooa00150
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Rule l65a.
Dismissal for Want of Prosecution

2. Reinstatement. A motion to reinstate shall set forth

the grounds therefor and be verified by the movant or his

attorney. It shall be filed with the clerk within ~~ days
after the order of dismissal is signed or wi thin the period

provided by Rule 306a. A n to reinstate shall

be served on each atto ind each party not

represented by an attorney

or in the papers on file.
shown on the docket

motin to the judge, who s (k~ eliver a copy of the

soon as practicable. The ~ 9 on th.e motions as

ify all parties or

thei r attorneys of record e and place of the

hear ing.

The court shall reinst m finding after a
hearing tha t the failure party or his attorney was not

intentional or the result of conscious indifference but was due

-to an accident or mistake or that the failure has been otherwise

reasonably explained.

In the event for any reason a motion

not deçided by signed wr! ~l;r
after the judgment is sii l.~

motion to reinstate is tii ~. _

be allowed by Rule J06a, ~..' iei 7operation of law. If a ml :e
:t'

~
any party, the trial cour~

%:;
:K

for reinstatement is

n (seventY-five days

days after a timely
ich other time as may

deemed overruled by

is timely filed by

whether an appeal has

00000150
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been perfected, has plenary power to reinstate the case until 30

days after all such timely filed motions are ruled, either by a

written o.r signed order by operation of law, whichever occurs

first.

OOJuoi~i
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RULE 166b

Nothing in
ha II te

construed to
lac a t::. on

of any potential party, any person having knowledge of the

relevant facts, any expert who is expected to be called as a
witness in the action, or of any consulting expe:t whose

--

opinions 0 r imp ress ions have been re 1 ied upon the tes t i fying

expert.

COl.1MENT: Professor Eògar òesires to make the rule "c!ear"

that all t:ersons having knc~.¡:eège of rele':ant :ac':s Eire pr.:;:er
subjects of discovery in that merely the des ignation of

"consulting expert" cannot be used to hide the identity of

persons having such know ledge.

\~L. .

~
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

RULE 166r ORAL. HEARINGS; RULI~JGS ON

sumUSSIONS

The judae of the court in which a case is pendina will ~ear

all matters reaarding cases either by submission ~.¡ithout o:al

hearing or bv oral hearina where such is requested in writino.
1. Form of the Motion. Motions shall be in :vritir.a,

shall state the grounds therefor, and may include or be

accompanied by authority for the motion. l10tions shall sp;, 3

date of submission, and shall be accompanied by a proposed O:~e~

grantina the relief souaht. The proPosed order sh3ll be 3

separate instru~ent.

2. Service. Motions and responses sha 11 be served :n

accordance Hith Rule 21 on all attorneys in charae and shall

contain a certificate of service.

3. Subr:ission Date. l10tions shall bear a sub~ission èate

at least ten (10) days from the date of filina. The ~otion ',,¡ill
be submitted to the court on the specified day or as soon af~er
as is practical.

4',:. Response. Responses by OPposina parties shôll be in

wr i t ing, sha 11 adyi se the court whether the mot ion is OPDosed 0 r

unopposed ônd may be accompanied bv authoritv for opposition.

Failure to file a response shall be a representation of no

oppposition.

5, Supoorting Material. I f the mot ion 0 r response to

mot iqn reau i res cons iderat ion of f acts not appea r ino of reco fa,
t

00000153
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RULE l66f ORAL HEARINGS; RUL nJGS OtJ

SUBl1ISSIONS

The 'udaeof the court in which a case is pendina will ~ear

all matters reaardinq cases either by submission ~..ithaut O'C31

hearin ar bv oral hearina where such is re uested in ~ritina.

1. Form of the Matian. Motions shall be in :vritir.a,
sha 11 st ate the g raunds t~ --"rl may include or be
accampanied bv autharity for

date of submiss ion, and sha1l ~ s;:;- a

grantina the relief i
i

souah ti
J

orA~r

be :1
separate instru~ent.

Service. Mot i aDS u~~~.: ~+~
r"led : n2.

acca rdance Hi th Ru Ie 21 01
id shall

cantain a certificate af s~

3 . S u be: i s s ion 0 ate. i
31an èate

at least ten (¡G) days fram t he l.o '- ~ ,t ian :.¡i 11

be submitted ta the caurt an the specified davar as soonaf~er
as is pract Lca 1.

4.-- Response .. Responses by opposina parties shall be in

writing, shall advise the court whether the motion is OPPOsed ar

uno osed and ma be accompanied bv authority for ODPositian.

Fai lure to fi Ie a response shall be a representatian of no

opppos i t ion.

h Supporting Material. I f the mati on 0 r respanse to

motion reauires consideration of facts not appearina of record,
,t
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RULE 188a (NeH) DEPOS rTrONS AND rNTERROGATC2 !ES

FROM FOREIGN JURrSDIC7IONS.

Whenever there is presented to adist r ict court 3 ce r: i E ied

COPy of any mandate, writ or commission, issuino from anv other

state, territor, district or foreian iurisdiction, requirinq

the testimony or response of any person in this St3te, the iudae

of such district court shall issue any orders necessary ~o

effectuate the takina of suchtesti~onv or the obtainina of suc~

response. The filine of the certified COpy of the ~andate. wr~t

orco~rnission shall be ccnsi~e=ed eq~ivalen::~~~e fili~c ~£ 3n

oriainal etition for the cur::ose of compellino the acoear3::ce

and testimony or response of any nerson within this state.

COMr1ENT: Attorney Mark Walker made this suggestion so :hat

the rules would embOdy Texas Revised Civil Statute Ar.notated
Article 3769a. There are no clear procedures in the rules Eor

the presentation of such requests to the appropriate dis:rict
courts as set out in the statute.

LFd &

f~k~
flJ:J
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RULE 201. Compelling Appearance: Product ion of

Documen ts and Things: Deposition of

Organization

4. Organizations. When the deponent named in the
subpoena or notice is a public or private corporation, a

partnership, association or governmental enti ty, the subpoena

deponent i S behalf, and, if

named toor notice shall direct the (organization J

designate the person or the (ì ts J

testify
des

äeponen so desires, the
bl th"B will

direct that the person or

matters on

11 further
persons deponent appear before the officer a~

the time and place stated in the subpoena or notice for the

purpose of giving their testimony.

COMMENT. Attorney John Wright of Grand Prairie, 7exas suggests

this change to clarify the rule.

~
~A'1

~ 1i~~
(i dI

~~Ij
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RULE 204

4. Obj ections to Tes t i:-on1'. 'lhe officer taking an oral
depos i t ion sha i 1 not sus tai n object ions made to any of the
test imony 0 r fa i 1 to reco rd the tes t i~ony 0 f the wi tnes s becè use

an objection is made by any of the parties or attorneys ençêged

in taking the tes tirnony. Any obj ect ions ~ade when the
depos i t ion is taken sha 1 1 be reco rded wi th the tes t i::ony and
reserved for the action of the Court in which the cause 1S

pendi ng . Except in the case of objections t8 the for:: of
a u est ion s 0 r the non res pen s i ., e n e s s _ _ :: n 5:"; e r s. ~,¡ h i c :i c c j e c :: :. .: ;. s

are waived if not made at the ta:.ing of 

an :n:il de~csiti::n
unless otherwise aareed bet~een ~he oarties or attornevs bv

aareement recorded bv the officer. the court shall not be

cQnfined to objections made at the taking of the testimony.

Corll.MDJT :
is rec8mmending this

change so that his l56b is in:.eet'ing
with Rule 204.

dO 4-

~i: ~~~
-~(M~/
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RULE 2 04 ( 4 ) OBJECTIONS TO TESTIMONY.

The officer taking an oral deposi'rion shall not Sus::ain

objections made to any of the testimony or fail to record the

testimony of the witness because an objection is made by any of

the parties or attorneys engaged in the taking of testimony.

Any objections made when the deposition 1S taken shall be

reco rded wi th the test imony and rese rved for the ac~ ion of the

court in which the cause is pending. (Except in the CêSe of

objections to the form of questions or the non~responsi~eness of

ans:.¡ers, which objections are '",ai"ied if n0t ~eàe a: :::e :a;ç.::",g

of an orõl depositions.) The court shõll no,: be c::nfined to
Objections made at the taking of the testimony.

COMMENT: Attorney J. Harris Morgan desires to completely

eliminate the portion of the rule deClaring wai~er.

00~00158
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Supreme Court Advisory Committee
Rule 15--216 Subcommittee

Proposed Amendment
11-01-85

Rule 204--Examination, Cross-examination and Objections

1. Wri tten Cross-Quest ions on Oral Examination. (No chang&+

2. Oath. (No change)

3. Examination. (No change)

4. Objections to Testimony. The officer tak i ng an oral
deposition shall not sustain objections made to any of the testi-

mony or fai i to record the testimony of the wi tness because an

objection is made by any of the parties or attorneys engaged in

taking the testimony. Any object ions made when the depos ition is

taken shall be recorded wi th the testimony and reserved for the

action of the court in which the cause is pending. -BJte-e-l?&-i-A--t.l:~

~~-ef-~~~-~e-~~-Ée~m-~-~~~~~-~-~~-~e~~~S?Q~:
l!~"ifTS-& - e-€ - ~~- ..1G-QQ teet: i-Ort!t - ti~e- -w-i ~e-è- -i-f- -n--m -è t,

~ehe-t:a~i-rt-oE-~rt-e~â~-èe-l?esi-&i-eRT However, the court shall not be

confined to objections made at the taking of the testimony.

- ------ --- -- -- ---- ----------- ---------- - --- - ---- - - -- - ---- -- -- - - --

COMMENTS: The requirement of object ing t.o the form of questi.ons

or nonresponsiveness of answers serves no useful pur-

pose. It often lengthens the deposition and increases

the cos t d#(t

~.~~ OO~00159
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Furthermore, this requirement places the burden on the

non-depos ing attorney to help the depos ing attorney ge t

his questions in admissible form by objecting or

waiving the object ion.

See also (1) Justice Barrow memo dated March 6, 1984,;

(2) Daniel Hyde letter dated June 20, 1984,; (3) narris
Morgan letter dated January 9,1984.

If the making of object ions, of any character, is

desirable and fair to all parties to the case, they may

enter into such agreements as su i ts the i r needs unde r
Rule 11, Agreements To Be in Writing (stipulations).

Approved

Disapproved

Approved with Modifications

Deferred

00300160
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RULE 205 SUSHI SS ION TO WITHESS; CH.;:;G::S,

SIGNING

When the testimony is fully transcribed, the deposì:ion

officer shall submit the ~deposition) transcriot and Correc':ion

sheets to the witness or if the witness is a party ~..i:::: an
attorney of record, to the attorney of record, for examincti::m

and signature, unless (such) examination and signature are

waived by the witness and the parties.

(Any changes 1 n form 0 r subs t ance J Chanaes 1 n tes t:.:--: r.v
(whiCh) that the r,.itness desires to make shall (be entered i-~çn

the deposition by the officer with the statement of the reaS2ns

g i "en by the wi tness for ma ki ng such changes.) be entered èl 2;)n

the correction sheet: bv the ~..itness with a statement o~ :!'e
reason for the chanae. (The deposition shall then be signeò by

the witness, unle$s the parties by stipulation waive the Sig~:~g

or the witness is ill and cannot be found or refuses to sig,,_)

The transcrict and correction sheet shall then be sicned bv ':~e
witness before an officer authorized to administer oaths unless

signature before an authorized officer is waived by the ',.it:;-2sS
and the parties. (If the witness does not sign and return the

deposition within twenty days of its submission to him or his

counSe i of record, the of ficer sha 11 sign it and s tate on the

record the fact of the waiver and examination and signature or

00000161
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of the illness or absence of the witness or the fact of the

refusal together with the reason, if any, given therefor; and

the depos i t ion may then be used as fu lly as though s ig r.ed;
unless on motion to supress, made as provided in Rule 207, the

court holds that the reasons given for the refusal to sign

require rejection of the deposition in whole Or in part.) ;'Ihen
the tran5cri t and correction sheets return, the deoositi~n

officer shall advise all oarties of suaaested chanoes. If ':he

transcript and correction sheet does not return Hithin t',':e~:v
davs, the deoosition officer shall certifv the failure to re:~rn

o r the ref usa 1 to s i a n and the rea son ( s), i fan v , a 1. .: en.: ~ d
shall furnish copies of Such certificate to all oart:es.
Thereafter, the deoosition officer shall file the ori~i~51

t r ansc r i otwi th the clerk of the court in ~..h ieh such cause 1. s
pendina.

Cor'lNENT: At to rney Cha r les Ma t thews and cou r t repo r ter G.

H. Hickman have made thi s suggest ion wi th the pu rpose of
facilitating the wOrk of court reporters. The Administration of

Justice Commi ttee turned down thi s proposal.

-2-
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RULE 205. Submission to vH tness; Changes; Signing

i.¡hen the test imony is fully transcr ibed, the depos it ion

officer shall submit the original deposition transcript to the

wi tness or if the wi tness is a par ty wi th an attorney of

record, to the attorney of record, for examination anà

signature by the wi tness before any officer authorized to

adninister an oat~, unless such examination and signature are

waived by the witness and by the parties. No erasures or
obliterations of any kind are to be made to the original
test imony as t r anscr ibeò by the depos i tion offi cer . Any
changes in form or substance \'lhich the witness desires to make

shall be entered upon the deposition by the deposition officer
Hi th the sta temen t of the reasons given by the wi tness for

making such changes. The deposi tion shall then be signed by

the wi tneßS befor e any offi ce r au thor i zed to admi nister an
oa th, unless the par ties by s tipula tion waive the signing or
the wi t n e s s i sill or cannot be found or refuses to s i g n . I f
the wi tness does not sign and return the or i ginal depos i t ion
transcript within twenty days of its submission to hin or his

counsel of record, the deposition officer shall sign lit) a

true copy of the transcript and state on the record the fact of

waiver of examination and signature or of the illness or

absence of the wi tness or the fact of the refusal to sign

together with the reason, if any, given therefor; and the
,,deposition may then be used as fully as though signed; un less

00300163
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on motion to suppress, made as provided in Rule 207, the Court

holds tha t the reasons gi ven for the refusal to sign require
rejection of the deposition in whole or in part.

COMMENT: Attorney Charles Matthews of Houston along with court

reporter George Hickman have requested this change in Rule

205. 'lhe proposer s be lieve this wi1l simpl i fy the process of
obta in ing signa tu res, cl.ear up some of the quest ions on the

procedures and al low for a wi tness out of state (or ou t of

pocket) to cor.plete the deposi tion wi thou t "inconveniencing"

the court reporte~.

-2- 00300164
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

RULE 205 Submission to Wi tness; Changes; Signing

When the test irnony is fully transcr ibed, the depos i tion

officer shall submi t the or iginal deposi tion transcr ipt to the

wi tness 0 r if the wi tness is a party wi th an attorney of record,

to the attorney of record, for examination and signature by th~

witness before any officer authorized to administer an oath,

unless such examination and signa ture are \.¡ai ved by the wi tness

and by the parties. No erasures or obliterations of any kind

are to be made to the original testimony as transcribed by the

deDosi tion off icer. Any changes in form or substance which the
wi tness des i res to make shall be furn i shed to the depos i t ion

off icer by the witness, together with a statement of the reasons

g i ve n by the wit n e s s for m a kin g s u c h c h a n 9 e s . Th e c h a n g e san d

the statement of the reasons for t.he changes shall be entered .-

thh de osition officer. The deposition ~~d1(1~-e signed by the witnessi ~ore any officer
authorized to administer an oath, unless the parties by

stipulation waive the signing or the witness is ill or cannot be

found or refuses to sign. If the witness does not sign and

return the original deposition transcript within twenty days of

its submission to him or his counsel of record, the deposition

officer shall sign r it J a true copy of the transcript and state
on the record the fact of the waiver of examination and

signature or of the illness or absence of the witness or the

fact of,. the refusal to sign together wi th the reas.on, if any,

00300165
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RULE 205 Submission to Wi tness; Changes; Signing

When the testimony is fully transcribed, the deposition

officer shall submit the original deposition transcript to the

witness or if the witness is a party with an 9

to the attorney of record, for examination ani
iwi tness before any officer authorized to a9
i

unless such examination and signature are wail
I

and by the parties. No erasures or obI i ter~
are to be made to the original testimony as I

denosition officer. Any changes in form or ~

witness desires to make shall be furnished

of f icer by the witness, together wi th a s ta te~
i

given by the witness for making such changes~ 'lne cnanges ana

t~n-- ..~~

the statement of the reasons for the changes shall be entered

thh de osition officer. The deposition ~~d2t1~ 'e signed by the witnessi ~ore any officer
authorized to administer an oath, unless the parties by

stipulation waive the signing or the witness is ill or cannot be

found or refuses to sign. If the wi tness does not sign and

return the original deposition transcript within twenty days of

its submission to him or his counsel of record, the deposition

officer shall sign I it J a true copy of the transcript and state
on the record the fact of the waiver of examination and

signature or of the illness or absence of the witness or the

fact ofi the refusal to sign together wi th the reason, if any,

00000165
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~t5 ft
~

given therefor. .. Jhe depOSition;: then be used as fully as

thouçth Signed, unless on mo~ion to suppress, made as provided in

Rule 207, t~ çour~~t the reasons given for the refusal
to sign requires rejection of the deposition in whole or in part.

-2- ooa00166
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PA ( f( /JG- ~ i"3 .. - 1) i:.. rò S / íí l) .AI )
SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

TEXAS RULES OF CIVIL PROCEDURE.
Rule 207. Use of Depositions in Court Proceedings.

1. Use of Depositions in Same Proceeding.

a. Availability of Deponent as a Witness does ,not Preclude
Admissibility of Deposition Taken and Used in the Same
Proceed i ng. De~os it ions sha 11 i nc 1 ude the 0 r i gi nal or
any certified copy thereof. At the trial or upon the
hearing of a motion or an interlocutory proceeding, any
part or all of a deposition taken in the same
proceeding, insofar as admissible under the rules of
ev i dence (-e-pH-e--a'S---Hi~-----h--wit-nes--n~-tfr
~~~R~-~à--~9~~-~yfft J, may be used by any person for
any purpose against any party who was present or
represented at the taking of the deposition or who had
reasonable notice thereof. Further, the evidence rules
shall be applied to each question and answer as thoughthe witness were then present and testifying.
Unavailability of deponent is not a requirement 

for a dmi ss i b i 1 i t Y .

b. Included Within Meaning of "Same ProceedinE."
Substitution of parties pursuant to these rules does
not atfect the right to use depositions previously
taken, and, when a sui t has been brough t in a cour t of
the United States or of this or any other state (~
be~--44~l~~J and another suit involving the same
SUbject matter is brought between the same parties or
their representatives or successors in interest, all
depositions laWfully taken (-tl'6.---dlr--fi-l"l) .i ~
(t~--l~~e~ J sui t may be used in the other sui t (s)
(.i.at.e~l as if originally taken therefor.

Ai ' í ,," . _.L ~~ - · _c. If one becomes a gartyafter the deposition is
and has an ... -'J similar to that of any artydescribed in (a) or (b) ah.o e the de osition is
admissible against him onl if h has had a reasonable
opportuni tyl after becomin a arty to redeoose
de onent and has tai led to exerc se that 0 ortuni tv.

2. Use of DepOSitions Taken in Differe t Proceedin. At the
trial or upon the hearin of a moti n or an interlocutor
roceeding any art or all of a deposition taken in a

different proceeding ma be used s 'ect to the rovisions
and requ i remen ts 0 t the Te~as Ru s 0 f Ev i den ce. Furt her,
the evidence rules shall be a pli d to each uestion and
answer as though the wi tnes were then resent and
testifying.

3. Motion to Suppress. When a d osition shall have been filed
in the court and notice give at least one entire day before
the day on which the case s called for trial, errors and

li.íT~ .l~ ...,



PA" ( I( /J r; '=- l-3 -i - D/:-rò $/ 1i c?N)
TEXAS RULES OF CIVIL PROCEDURE.
Rule 207. Use of Depositions in Court Proceedings.

1. Use ot Depositions in Same Proceeding.

Ava i labi 1 i ty 01 Deponent as a Wi tnes s does no t Precl ude
Admissibility ot Deposition Taken and Used in the Same
Proceeding. Depositions shall include the original or
any certified copy thereof. At the trial or upon the
hearing of a motion or an interlocutory proceeding, any
part or all of a deposition taken in the same
proceeding, insofar as admissible under the rules of
e v ide nee (-a-pl+e.d---8.'S---t:h~---t-h--'Wne---l\"'_1: 7r
~-l~R-t--&à---+s-t-l-f-yfft J, may be used by any person for~nv purpose against any patty who was present or

¿~~ ~~king of the deposition or who had
~of. Further, the evidence rules
ach question and answer as thouEh
then present and testifyin~.
ponent is not a requirement for

~a n in g 0 f n Same Pro c e e din ~ . n
ties pursuant to these rules does
t to use depositions previously
i t has bee n b r 0 ugh tin a co u r t of
of this or any other state (~

I another suit inVOlVing the same
)ught between the same parties or
~s or successors in interest, all
taken (-e1Hl---di:y--ti-l-e) .i ~
ma y be use d i.n the 0 the r sui t ( s )
nally taken therefor.. J "" II . _ 1. .i... ...& I "._I f one becomes a garty after the depos i t ionand has aF ". -it simi lar to that of any artv

described in (a) or (b) abo e the de osition is
a dm i s sib 1 e a g a ins t him 0 n 1 i f h has had are a son a b 1 e
opportunity, after becomin a arty to redenose
de onent and has fai led to exerc se that 0 ortuni tv.

a.

ß~7
l( if /--

¿fIA~

r
riJo!

c.

2. Use of Depositions Taken in Differe t Proceedin. At the
t ria lor up 0 nth e h ear i n 0 f a mo tin 0 ran i n t e r 1 0 cut 0 r
roceeding any art or all of a deposition taken in a

different proceeding ma be used s "ect to the rovisions
and requirements of the Texas Ru s of Evidence. Further,
the evidence rules shall be a pli d to each uestion and
answer as though the wi tnes were then resent and
t~stifying.

3. Motion to Suppress. When a d osition shall have been filed
in the court and notice give at least one entire day before
the day 0 n wh i c h the cas e . Sea 1 led for t ria i , e r ro r S an d

..-1
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irregularities in the notice, and errors in the manner in
which the testimony Is transcribed or the deposition is
prepared, signed, certified, sealed, endorSed, transmitted,
tiled or otherwise dealt with by the deposition officer
under Rules 205 and 206 are waived, unless a mot Lon tosuppress the deposition or some part thereof is made and
notice of the written objections made in the motion is given
to every other party before the trial commences.

TEXAS RULES OF EV IDENCE
Rule 801. Definitions.
The following definitions apply under this article:(a). . .
. . .. .
(el Statements which are not hearsay~ A statement is not
hears ay i! --

(1) .(2). . .
(3) Depositions. It is a deposition (hl:k-e-n.-ti1'-o'£-!-er-eè-+n

e.-erè"f-le-W+t-ft--t~-:r~i:-R-ul-i:--o1--S-:-vi--.p~e~ J t a ken in the
same proceeding, as same Droceeding is defined in Rule 207, TexasRules of Civil Pro~edure. Unavailability of deponent is not a
reQuirement for admissibility.

Rule 804. HEARSAY EXCEPTIONS. DECLARANT UNAVAILABLE.
(a) .
(b) Hearsay exceptions. The following are not excluded if the
declarant is unavailable as a witness --

(1) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, or ina
depos i t ion taken in the course of (tn---s-a---"U J another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar interest, had an opportunity
and similar motive to develop the testimony by direct, cross, or
red ire c t e x am i n a t ion.

Comment. A deposition in some circumstances may be
admissible without regard .to. unavailability of the
deponent. See rule 801(e)(3), .Texas Rules of Evidence,
and Rule 207, Texas Rules of Civi 1 Procedure.

Discussion of Package B
Package B is based on "Alternative 11" presented and

discussed at the November 1-2, 1985 meeting. It melds in the
wording suggested at that meet '~g and seeks to solve the late-on-
the-scene party. It maintains the former distinction between
depositions offered in the same proceeding and offered in a
different proceeding. It makes clear the meaning of same
pro6eedi ng.
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Supreme Court Advisory Commi ttee
Rule 15--216 Subcommittee

proposed Amendment
11-01-85

~
~ì

vt 1
lb~~ ~

aft r a juõgment final ..""0 all ".

in the easo.. 4urlc. l.M.~f'd~dL--.

Rule 209--Disposa1 of Depos it ions (New Rule)~
Depositi.ona filed with

l-
parties has

2. Court shall, by order entered upon the minutes of the

, sp.ecify the method of disposal of such depos itions and the

ds therefrom, if any, shall be accounted for accord ino :'0law. ~~~eM~~~p~)
3. The Court may require such advance notice of the disDosal of

depositions under this rule as it deems appropriate under the

circumstances and, for good cause shown, may order certain

depositions retained by the clerk or returned to the parties,
their attorney, or the wi tness.

~----- --~---- -~--- ---~-- -~ ~- ~ --------- --- ----- ----- -- - ---~- -- -~ --

COMMENT: The Rules have required that depositions be filed with

the clerk for many years, but there has bee~ no

authority for disposal of depositions by the clerk.

This has created a storage problem, especially in the

larger cities.

Scrap paper is a marketab1ecommodi ty.

00000169

80



Paragraph 2 will discourage a clerk, or deputy, from

going into the scrap paper business.

Pararaph 3 will allow the trail judge to order spec:al

handl ing of depos it ions which may be of a sens it i ve
nature, such as divorce cases, depositions dealing with

trade secrets, or any depos it ion subject to a

protective order under Rule l66b.4.

Approved Approved wi th Mod i fica t ions

Disapproved Deferred

00000170
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RULE 215

5. Fa i lU re to Make Supplementation of Di scovery Response

in Compl iance wi th Rule 1 66b. A party \rho fails to supplenen:.

seasonably his response to a request for discovery in

accordance with paragraph 5 of Rule l66b shall not be entitlec

to present evidence which the party was under a duty to provice

in a supplemental response to offer the testinony of an exper:.

witness or of any other person having knovledge of discoverable

matter when the information required for Rule 166b concerninS

the wi tness has not been disclosed, unless the tr ial cou:::
finds that good cause sufficient to require adr.ission exists.
The burden of establishing good cause is upon the offeror of

the evidence and good cause must be shown in the record,

£b2/ú~
rf~
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Rule 215

2. Failure to Comply with Order or with Discovery
Request.

b. Sanctions bv Court in Which Action is Pendino.
I f a Fa r t y 0 rañ-o f t-fè e r :- d i recto-r:or-rñana gin 9 --a g e n t--ar-t
party or a person designated under Rules 200-2b, 201-4 or
208 to testify on behalr of a party fails to comply \.¡ith
proper discovery requests, or to obey an order to proviòe
or permit discovery, including an order made under para~
graph 1 of this rule or Rule 167a, the court in which the
action is pending may, after notice and hearing, make such
orders in regard to the failure as are just, and among
others the following:

(1) An order disallowing any further discovery
of any kind or of a particular kind by the disobedient
Fa r t y ;

(2) An order charging all or any portion of the
expenses of discovery or taxable court costs or both against
the disobedient party or the attorney advising him;

(3) An order that thema t ters rega ràins which the
oràe.r was made or any other designated facts shall be taken
to be e$tablished for the purposes of the action in
accoràance wi th the claim of the pa rty obtaining the orde r;

(4) An order refus ins to allow the disobedient
party to support or oppose designated claims or defenses, or
prohibiting him from introducing designated matters in
ev iÇlence;

(5) An order striking out pleadings or parts
thereof, or staying further proceedings until the order is
obeyed, or dismissing with or without prejudice the action
or procee(1ings or any part thereof, or rendering a judgment
by default against the disobedient party;

ß.l f'L A-n_o.rd ~ c 0E112~ lling a designation, an. appearnace,
a n _~i,'e r-9.£_~!l§!!.ELr-S-i£Ll-..e c.£iQJ_Q.l-....LQå II c t :Lon in

È c c Q.r-Q.~,ns:.._~i.th._t h_e__r-~g II e s-t-

..HH.. i?. In lieu of the foregoing orders or in
aòci t i on the reto, an order trea ting as a contempt of cour t
the ra iJ ur e to obey any orde rs except an oròe r to submi t to
a physical or mental exarnin.ation;

-(:tl iQ t"lhen a pa rty has fa i 1 ed to comply wi th an
order under Rule l67a (a) requiring him to appear or produce
another for examination, such orders as are listed in
Faragraphs (1), (2), (3), (4), (5), or (6) of this

~ 00000172
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subdivision, unless the person failing to comply shows
that he is unable to appear or to produce such person for
examina ticn.

-(g)- (9) In lieu of any of the foregoing orders or ~'"
addi tion therèt-o-; the court shall require the party failing
to ODe\' the order or the attorney adv ising him, or both, to
pay, at such time as ordered by the court, the reasonable
expenses, including attorney fees, caused by the failure,
unless the court finds that the failure was substantially
j usti f ied or that other ci rcumstances make an awa rd of
expenses unj us to Such an oròer shall be subj ect to review
on appeal from the final j udgrnent.

00000173

8 i.~ 2-



Rule 239a. Notice of Default Judgment

At o~ ir~eêiately prior to the time an interlocutory or final

default juè~ent is rendered, the party taking the sare or his

attc~ey shall certify to the clerk in .7i ting the last kno~TI nailing

)3C¡~

~~
aèc.ess 0: -:';e party against whom the Judgment is 

taken , -hich

ce~i:icate shall be filed among the papers in the ca~se. I~eèiately

~pcr. ':.e si~in~ of L,e Judgment, the clerk shall nai: by fi~st-class

caE r!:-~~~-ee~¿J notice thereof to the party agains:: ~'ho:: the

j~èç==::t ~'as ~er:êered at the address shown in the ce~::i:icate, and

r.c::e ~e fact c: such ~ailing on the docket. The no~ice stall state

::~e ~~e~ ~è s::yle cf the case, the court in ..hieh -:~e ease is

Fe r:c.i.::.~ , :-.ë.es of t::e parties in ""bose favo~ ar:å a~ains': "':hei: the

:~cç=e:-,,: "c;: ~e::¿e~ed, and the date of the signing c: -:,e Juèsrent.

i ?eè: ~~ ~-~~ -~~~ ~= ~-~è~~- ~~e- ~~e ~è ~ èe~~ -e ~ -~~è e-~~:e - ~~~:: - ~e ~ _ e ~ £ = e ~

. - . .. -, .. 1~.~e-~~~~:~~:i-~~-~~e-~~~~.e~~. .

Co~e::::: ~~e Froposeè amen~ent confo~s the rule to the 19E4 amen¿~ent 'to

~ule 3C6a, ~~ie~ =e~i=es notice by first-class cail. The last sentence of the

~le is õeletec tc co~:orc to the 1984 amenè:ent to ~ule 306a, .hieh provièes

for cp tc a ::ir.ety-èay extension of the date on .'hieh the time period for

I pt:rfeetir.g aT a;;:;eal ;;eçir:s to ru.n, if the appellant proves he has failed to

=eceive notice 0: the juèçnent.

..~/'~"'Y C, W;LIC£-
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RULE 306 a (3): NOTICE OF JUDGi.1ENT.

When the final jUdgment or other appealable order is

signed, the clerk of the Court shall 

immediately give notice to

the parties or their attorneys of record by (first class r.ail)

that the judg~ent or order was signed.

reoistered or certified mail, return receiot requested, advising

Fai lure to Cc~ply :.¡i th
the provisions of this rule shall not affect the periods

mentioned in paragraph (1) of this rule, except as provided in

paragraph (4) of this ~ule and Rule 21 (c).

CO:.IHENT: T his pro po S a lis s u b:: i t t e d by C h a r 1 e S :1 . J 0 r j è n

and 1. Nelson Heggef to help alleviate the possibility of
counsel not Dbtaining appropriate notice of an appealable order

or a judg:rent wi thin the time f r arre a llo...ed and to expres sly
state that the "forgiveness" of time as set out in Rule 21 (c)

applies to Rules 306 a (3) and 458.

Nl~
Jot(Cf
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SEE NEXT PAGE FOR POST-IT NOTE COMMENTS

Supreme Court Adv isory Commi t tee
Rule 15--216 Subcommittee

Proposed Amendment
11-01-85

Rule 167- Discovery and Production of Documents and Things for

Inspection, Copying or Photographing

1. Procedure. (No change) ,

2. Time. No REQUEST may be served

has filed a pleading or time therefor has elaps

the REQUEST shall be -~~~~~~~r~r~-ã"à ser
Thereafter,

party to the act ion. The RESPONSE to any REQUEST

rule and objections, if any, shall be served within

after service of the REQUEST. The time for making a RE PONSE may

be shortened or lengthened by the court upon a showing 0

:; ~cause.

~òrder.
either party ma

a

2

~N:;;J

~ OJ~~'
pi ~ iGbb&~ßJ

to a REQUEST

Rul

inspection, ,

,.
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Supreme Court Advisory Commi t tee
Rule 15--216 Subcommittee

Proposed Amendment
1 1-0 1-85

Rule 167- Discovery and Production of Documents and Things for

Inspection, Copying .or Photographing

1. Procedure. (No change)

2. Time. No REQUEST may be served on a party until that party

. has filed a pleading or time therefor has elaps Thereafter,
the REQUEST shall be -É-~~-"H:-t-ere-rk"-elrrêt ser ed upon every

party to the act ion. The RESPONSE to any REQUEST m

rule and objections, if any, shall be served within

after service of the REQUEST. The time

be shortened or lengthened by the court upon a showing 0 good

cause. ;; J¡l: P.
Æox:óex:. is made to a REQUESleither party ma~

maYbrder 0

d~?f.~ t:ed,

n

rr
,.l).~

-, ~r lbbbV

¿p ßJ

Rul

inspect ion, .

,.
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SEE NEXT PAGE FOR ~ l~~tl~( ~~~~~
POST-IT NOTE COMMENTS 'i~ ~i¡:i ~ 1'v~ ~(; rO.~",.... L · l ~t~ ~1~~r;e!itr2îparty a 'PDA

REOUEST or RESPONSE under this rule shal not file such REQUEST ~44

C!~e ermi t the~ k
~:~:_::- ~::~-------------------~~~-----------------------------

Such

CO~MENT: The phrase "filed with the Clerk and" has been deleted

from paragraph 2.

Paragraph 5 has been added.

The purpose of this proposed amendment is to eliminate

the requirement that discovery matters must be filed

with the clerk. The present filing requirement is a

waste of time and effort and takes up valuable file

space in the clerk's office and .otherwise clutters up

the file.

Paragraph 5 allows, but does not require, a certificate

to be filed if the attorney feels a need to establish a

record of the act ion taken.
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~~~~~r~~
g, ~l~!t~,tì~partYSarVíng a Pi~

REOUEST or RESPONSE under this rule shal not file such REQUEST ~~

Jje the~ kt.J:,'f" ~ · ..
lí~:---------- ----------------------_-__________-_-___-__________

such

CO~MENT: The phrase "filed with the Clerk and" has been deleted

(1~1~
~/()k(~~~~l~~
b~~

amendment is to eliminate

"Y matters must be filed

filing requirement is a

takes up valuable file
nd otherwise clutters up

Paragraph 5 allows, but does not requi re, a cert i fica te '

to be filed if the .attorney feels a need to establish a

record of the act ion taken.
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Paragraph 5 also allows the court to exercise its

d iscrèt ion, in exceptional cases, and perrni t the fil i ng

of discovery instruments prepared under this rule.

Approved

Disapproved

Approved with Modifications

Deferred

00300178



Supreme Court Advisory Committee
Rule 15--216 Subcommi ttee

Proposed Amendment
11-01-85

Rule 168- Interrogatories to Parties

1. (No change)

2. (No change)

3. (No change)

4. (No change)

5. Number of Interrogatories. The number of questions including

subsections in a set of interrogatories shall be limi ted so as

not to require more than thirty (30) answers. No more than two

sets of interrogatories may be served by a party to any other

pa.rty, except by agreement or as may be permi t ted by the court

after hearing upon the showing of good cause. The court may,

after hearing, reduce or enlarge the number of interrogatories or

sets of interrogatories if justice so requires. The provisions

of Rule 166b are applicable for the protection of the parties
from whom answers to interrogatories are sought under this rule.

The interrogatory shall be answered separately and fully in

writing under oa th. Answers to interrogatories shall be

preceeded by the question or interrogatory to which the answer

pertains. The answers shall be signed and verified by persons

making them and the provisions of Rule 14 shall not apply. True

copies of the interrogatories, and objections thereto, and

ooa00179



answers shall be served on all parties or their attorneys at the

time that any interrogatories, objections, or answers are served.

~~-~~tt-eepy-~-~~kk-~-p~eff~ely-i4~eà-~~~-~~~~~
-o-t-4~ ~-o-l- -wi:-h -p-o- -o- -e-ni-.-
6. Objections (No change)

7. Certificate filed in lieu of documents. A party ser'¡i:1g
interrogatories, answers or objections under this rule shal i not
file such interrogatories, answers or object ions wi th the clerk

of the court. A party mav, however, file wi th the cle::k a
certificate, not to exceed one (1) typewritten pace, descri:,ing

such in terroga tories, answers or object ions and showi n~ the èa te ,

manner and uoon whom service was made and such other facts deemed-

necessarv to make proof of service._. . ~
The court may, upon mot ion and for good cause, permi t the

filing of such interrogatories, answers or objections.

Ei ther party may present to the court any obj ect ions to
interrogatories by filing a written motion distinctly setting

forth the interrogatory in quest ion followed by the object ion

thereto and request a hearing as to such object ion at the
earliest possible time.~

~------- ---- -- ------------ --------------------- - - -- ----- ---- - - ---

COMMENT: The purpose of this proposed amendment is to eliminate

the requirement that discovery matters must be filed
with the clerk. Paragraph 7 allows, but does not

00300180



require,
feels a

a certificate to be

neeo to establish a
filed
record

if
of

the attorney

the act ion

taken.

Paragraph 7 also allows the court to exercise its

discreti.on, in exceptional cases, and permit the filing

of discovery instruments prepared under this rule.

Approved

Disapproved

Approved with Modifications

Deferred
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Supreme Court Advisory Commi ttee
Rule 15--216 Subcommittee

Proposed Amendment
11-01-85

Rule 169- Admiss i.on of Facts and of Genuineness of Documents

1. Request for Admission. At any time after the defendant has

made appearance in the cause, or time therefor has elapsed, a

party may serve upon any .other party a written request for the

admiss ion, for purposes of the pending act ion only, of the tru th

of any matters wi thin the scope of Rule 166b set forth in the

request that relate to statements or opinions of fact or of the

application of law to fact, including the genuineness of any

documents described in the request. Copies of the documents

shall be served with the request unless they have been or are

otherwise furnished or made available for inspection andcopyi ng .

Whenever a party is represented by an attorney of record, service

of a request for admissions shall be made on his attorney unless

service on the party himself is ordered by the court. -A-.t..4J

~¥--t--..~..~--i:-5l.eR-ø-e--a--w-:ie.€-e-aA5-F--_
-ce-efii--t~e-~--i:H\-~e--e~-t-l 0 c rv l.-e-e.R-e~Ê---~-€i-e-

-i-Ru le-%-i"~ï--~l:l--£4.-3-e~~-3-y f' tfi c--eJ:fkJ~-e£-t-l--~-4:ft
-pty-a--1-n~..
2. Effect of Admission. (No change)

3. Certificate Filed In Lieu of Documents. A party serving a

REQUESTor RESPONSE under this rule shall not file such REQUEST

or RESPONSE with the clerk of the court. A party may, however,
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file with the clerk a certificate, not to exceed one (1)

typewritten page, describing such REQUEST or RESPONSE , and

showing the date, manner and upon whom service was made and suc~

other facts deemed necessary to make proof of service.

The court ffav, upon motion and for good cause, permit the
filing of such REQUEST or RESPONS.E.

Anv motion for relief under these rules dealing with the form

or subs tance of anv REQUEST or RESPONSE made un de r th i s :-u Ie

shall seoarately set forth each such REQUEst follm.¡ed bv t~e

RESPONSE thereto and state the nature of the compla int, ob"iect ion

or mat ter in controversy.

~~-- ----- --- -- - ----~ -- ---- -- - ------ -- ------ ----- - - ---- - - ---- - -- --

COMMENT: Paragraph 1 is unchanged except for the de Ie tion of the

last sentence referring to Rule 2la.

1'1

~lP~

Paragraph 3 has been added.

The purpose of this proposed amendment is to eliminate

the requirement that discovery matters must be filed

with the clerk. The present filing requirement is a

waste of time and effort and takes up valuable file

space in the clerk's office and otherwise clutters up

the file.

Paragraph 3 allows, but does not require, a certificate

to be filed if the attorney feels a need to establish a

record of the act ion taken.

00000183
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Paragraph 3 also allows the court to exercise its

discretion, in exceptional cases, and permit the filing

of discovery instruments prepared under this rule.

Approved

Disapproved

Approved with Modifications

Deferred
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Supreme Court Advisory Comri ttee
Rule 15--216 Subcommittee

Proposed Amendment
11-01-85

Rule 206- Certification and Filing by Officer; Exhibits; Copies;

Notice of Filing
l. Certification and Filing by Officer.

a. The officer shall certify on the deposition that the wit-

ness was duly sworn by him and that the deposition isa true

record of the testimony given by the witness. ~h~-~~~~e~-~h~~~

t nciade-the-~moant-of-hi~-~h~~ge~-~o~-~h~-p~ep~r~tion-~-th~

e ornpi e t ed-de po~ it ion- ifl-~h~-~~rt~ £i e~ ti onõ--~fl~e~~- ~her~i ~e-

-ord e red- by- the- ~on~ti-he- ~h~~ ~- ~hefl-~eenre~ y-~~~~ - ~h~- ~epo~ i t i en

t n- an - en ve l ope- endo~~ ed-wi~h- ~he- ~i ~~ e- o£-~h~-~~ti on-~fld- m~ ~k e d

.! èe ~ee; 4: .t4:efl- e.£- ~ fH3.£e-4R6e.£.t- Rame-.ø-..w4-tRe66.).!- oêRQ--6.la.l.l-~.£ Qi:~.t.l ¥_

.£ 4:.l Q -4~-w4 ~~- .t~Q- GQ~'£ ~- 4R-.w~4G~-~.le-oêG-t4QR- 46- ~RQ4R9- ~_ ..RQ- 4;

ey- -Fe § 4: s~e.£eè- e.l- ee.l~4.£4eQ- lf4.l-~e- .£.le- e..e.£k-~.le.£e~- -fe.£- -f4'l 4 R§..

b. The officer shall deliver the deposition to the attorney

requesting it and shall file with the clerk a certificate bearing

the cause number, style of the case and captioned wi th the name
t

of the witness and certifying the date and to whom such deposi-

tion was delivered. Such certificate shall include the manner of

delivery of the deposition and the officer's charges for the

preoaration of the completed deposition. A copy of such cer-

tificate shall be attached to each copy of such deposition.
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If delivery of the deposition be by Certified Mail or

common carrier, the officia1ls certificate shall include thereon

the certified mail receipt number or the waybill number of the

common carrier which made the delivery.

c. The deposition shall be retained by the attorney taking

delivery thereof, subject to being examined by the witness or any

party to the suit, until one hundred eighty davs after a

judgment final as to all parties has been entered in said cause,

after which time the attorney in possess ion of such depos i:: ion
mav either return it to the witness or destroy such deposition,

subject to any protective order which may have been entered in-

the case.

d. The court may, upon mot ion and for good cause shown, oer-

mit the filing of the original or a true CODY of any such deDos i-

tion with the clerk of the court.

2. Exhibits. (No change.)

3. Copies. (No change)

-4- ~10 tic ~ ~€-.l~r-..~9--&~..-4J.~A~~io."1-SA...l
~---Q~Q. i CQ .f-4~H~-t~l.-~'êH:.t~T-
-5-~~~~R-*4.~-ti-R. -A-k 9 r i t --.s--~"¡.J~_-t~
.QopOG it i on cl+a--i~~.lM !J9 ava i l~~~-t~-l?~~e

-Ð~~-i-6ý)t,Qd by --~~-an~' pa'*.t-it-A-t.R&--t~~Q-
~~l~..it~e~.ç~~~~~Q-~t.-t.¡;~.t_~
-t~R~ or anY~i;Tri,~s-~..~-~..-Mb:_..Q
~t.t
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- --- --- -- - - - ~-- - ~ ---- --- - ---- - ------ -- -- - -- - - ------- -- - -- - - - -- ---

COMMENT: The requirement that depositions be "filed" with the

clerk appears to be a holdover from the days when it was

necessary to have the clerk issue a commission to take a

deposition. Present day practice makes the filing of

depositions, .for the most part, a useless requirement.

Di.scovery' materials are not filed with the clerk in the--

federal courts except as 'specifically provided by local

rü1es~ See' Rule 5.2, Un! ted States Dis trict Court,
Nortnern Di"strict¡'Rule lOF, United States District

Court, Southern Dis tri.ct; Rule 300-1 , United States

District Court, Western District.

Approved with Modifications

Deferred

Approved

Disapproved

00000187
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NO.

Paul Plaintiff §
§
§
§
§

the Dist=:ict
v. Court of
David Defendant County, Texas

CERTIFICATE OF DELIVERY OF DEPOSITION
OF

(Name of Wi tness )

To The Clerk of the Court:

Pursuant to Rule 206, Texas Rules of Civil Procedure, I
certify as follows:

(1) The (oral deposition) (deposition on written questions)

of the above wi tness was delivered to (attorney i s name and

address on (da te)

(2) Method of delivery (1) Personal delivery

(2) Certified Mail No.

(3) Other (Federal Express, United

Parcel Service, etc) way

biii No.

(3) The charges for preparation of this depos i tion a:ie
$

SIGNED this day of 19 .

Signature
(Typed Name) CSR No.
Expiration Date:
Address
Phone No.

OO~00188
7Ø '1 ~ #/4/ A ¿tl) / lU A ~ ø



Supreme Court Advisory Commi ttee
Rule 15--216 Subcommittee

proposed Amendment
11-01-85

Rule 207- Use of Depositions in Court Proceedings

I. Use of Depositions. (No change)

2. Substi tution of parties pursuant to these rules does not

affect the right to use depositions previously taken¡ and, when a

suit in a court of the United States or of this or any other

state has been dismissed and another suit involving the saine
subject matter is brought between the same parties or their

representatives or successors in interest, all depositions

lawfully taken aftà-ètliy--f-i-l-e-è- in the former suit may be used in

the la tter as if origi nally taken therefor.

3. Mot ion to Suppress. When a depos it ion shall have been i4leè

-4,i:-..~-Gt; de live red in accordance wi th Rule 206 a nd not ice

given at least one entire day before the day on which the case is

called for trial, errors and irregulari ties in the notice, and

errors in the manner in which the testimony is transcribed or the

deposition is prepared, signed, certified, sealed, endorsed,

transmitted, -~~¡~d7 delivered, or otherwise dealt with by the

00000189



deposition officer under RUles 205 and 206 are waived, unless a

motion to suppress the deposition or some part thereof is made

and notice of the written objections made in the motion is given

to every other party before the trial commences.

~~----- ---------- ------------- ------- ~---- -----~---- - - ---- - ------

COMMENT: Changes made to conform wi th proposed chang.es in Rules

167, 168, 169, 204 and 206.

Approved Approved with Modifications

Disapproved Deferred

i- le A1/A¡Vl) tv Ilt.Vi l)rY I
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Supreme Court Advisory Committee
Rule 15--216 Subcommi ttee

Proposed Amendment
11-01-85

Rule 208--Depositions Upon Written Questions

1. Serving Questions; Notice. (No change)

2. Notice by Publication. (No change)

3. Cross-Questions, Redirect Questions, Recross Questions and

Formal Qbjections. (No change)

4. Pepos i tion Off icer; Interpreter. (No change)

5. Off icer to take Responses and Prepare Record. A copy of the

notice and copies of all questions served shall be delivered by

the party taking the deposition to the officer designated in the

notice, who shall proceed promptly to administer an oath to tJ;e
witness in the manner provided in paragraph 2 of Rule 204, to

take the testimony of the witness in response to the questions in

the manner provided in paragraph 3 of Rule 204 and to prepare,
certify, and -£-i-le-er-ma-:-:- de 1 i ver the depos it ion, in the manne r
provided by Rules 205 and 206, attaching thereto the copy of the

notice and questions received by him.

~R~-~~~~-~~-~~~~~~-efta~~-~~Ye-~.omp~_~~~~~_~
-i .e '9 -.£ -i -i -i fl~ - ~.e ..i.J.- .p.r.t..~.é..

A~~e~-4~-4£-~4~€€~-~~€- ~~~~~ ~-~~~-~~4~~ ~4~€-~~- ~

a ve~la ele-~~--~~-~ti~~e5e-~--~~~--:fl'9~ee.eeè-~-~-w ~eReee-~
èe~eflefl~--eF--~~Y-~~-~-k~-èe~e'9-:~-:ef--may-~-~-hy-
t he7e;e rk -e~- j ti'9~ 4ee- ~~ -~ fle-~e~tie'9~ -~- ~fle-~ ~~e'9'9-~-~e~ofle~L - ~

- e "1-~a re 17 -ti"le55-~fle~w~ 5e-~èe~e¿-by- kfle- eOti~L.
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---- -~~ -~~ -------- - ----- -------------- --- - - ---- - - -- - - -- - - - --- - ---

COMMENTS:

Approved

Disapproved

Approved with Modifications

Deferred

kJ' lf'*1/A/fd /tJ-øZn
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Supreme l. 'our t f A av i so r y Commí ttee
Rule 15~- 16 Subcommittee

Propos d Amendment
1 -01-85

Rule 209--Dis~osal of Deoosittons (~ew Rule)

1. Depos it ions filed wi th the clerk of the court may be di sposed

of one hundred eighty days after a judgment final as to ~1i

parties has been entered in the case.

2. The Court shall, by order entered upon the minutes of the

Court ,spec i fy the method of disposal of such depositions and the

proceeds therefr-:m, ;&: =.ny, shall ::e acc:.unted for acc-:r-di::c: ':8

la'w.

3. The Court may requi re such, advance not ice of the dispos a1 of
deposi t ions unde r th is rule as

i it deems appropriate under the

and, for ì
good i cause shown, may order certaincircumstances

depositions retained by the clerk or returned to the ~arties,
the ir at torney, or the wi t~ess .

-- --- -----~ - - --------- -- ------- ---- - - - -- --- ----- - - ----- -------- --

COMMENT: The Rules have required that depos itions be filed wi th

the clerk for many years, but there has been no

authority for disposal of depositions by the clerk.

This has created a storage problem, especially in the

larger cities.

Scrap paper is a marketable commodity./

OCJ00193



Paragraph 2 '",ill discourage a clerk, or deputy, :~~m

goi ng into the scrap paper ~us :ness.

Pararaph 3 will allow the trail judge to order special

handling of depositions which may be of a sensi~i'1e
nature, such as divorce cases, depositions dealing with

traàe secre ts, or any depos it ion subject to a
protective order under Rule 16 6b. 4.

Approved

Disapproved

Approved with .;10difications

Deferred

OCU00194



RULE l8a. Recusal or Disqualification of Judges

(h) Each party is limited to one

or

motion fO~CU~~~

iefW ~ I¡!J"(r-

more than one motion to

each judge.

(h) In the event a

recuse under this rule and it is determinet:bY the presiding

that the motion to recuse is iri \Tn' ou~ brought in blUi
,-

for the purpose of dela , the presiding judge may

inpose ny sanction as author ized bRule 215 (2) (b) .

COHMENT. Attorney Bruce Pauley 0 Mesqui te, Texas,

this ch nge to limi t the possibi i ty of delay and abus under
the cur ent rule.



LAW OFFICES

.J;k ~P/
IS a.

SOULES 8 REED
800 MILAM BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER

ROBERT E. ETLINGER
PETER F, GAZDA
ROBERT D REED
SUS"'" D REED

R...'D I RIKLI'"

IEB C SANFORD
SUZA",E LANGFORD SA",FORD
HUGH L. SCOTT. Ill,
SUSAN C SHA"-"
LUTHER H, SOULES III
W. W. TORREY

TELE PHOM
(512) 224-9144

February 18, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,

Galatzan &. Harris
P. O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rule l8a submitted by Bruce
A. Pauley and Rules 103 and l06 submitted by Judge Herb Marsh,
Jr. Please draft, in proper form for Committee consideration
appropriate Rules changes for submission to the Committee and
circulate them among your Standing Subcommittee members to secure
their comments.

I need your proposed Rules changes for the March 7 and 8
meeting.

As always, thank you for your keen attention to the business
- of the Advi sory Commi ttee.

Very truly yours,

LHSII I: tk
Enclosures

Luther H. Soules I I I

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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UHF-I' Il'STln

.1011:\ L I\lLL

THE SUPREME COURT OF TEXAS
1'.0, BOX 122-lH CAPITOL. S'ITIO~

-"STICES
SEAks r.kGEF
ROBERT M, CAMPBEll,
fRAl\KLI:\ S. SPEARS

CL. RAY
.lAMES P. WALLACE
TED Z. ROBERTSO:"
WIlJ.JAM \\. KIJ.;ARLI:\
RAl'L A, (;O:"ZALEZ

AlSTI:". TEXAS 78- II

. February 1 2 , 1 986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

.Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 13 and Rule 18a
Texas Rules of Civil Procedure

Dear Luke and Mike:

CLERK
MARY M. \\AKHI1:D

EXECldTIVE ASST
WILUAM L. \\'1LlIS

ADMI:\ISTRATIVF. ASST,
MARY A:\:\ I)HIBAlGH

I am enclosing a letter from Bruce A. Pauley of Mesquite,
regarding the above rule s.

May I suggest that these matters be placed on our next
Agenda.

Sincerely,

.: ~. Wallace~~c~
JPW:fw
Enclosure
cc: Mr. Bruce A. Pauley

Lyon & Lyon
Town Ea s t Towe r
18601 LBJ Fwy. - Suite 525
Mesquite, Texas 75150
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L"Y'ON &. LY'ON
ATIORNEYS AND COUNSELORS AT LAW

TOWN EAST TOWER
18601 LBJ FWY, .. SUITE 525
MESQUITE. TEXAS 75150

TED B. L YON. JR.

ROBERT CHARLES LYON

BRUCE A. PAULEY

MICHAEL A. YONKS

214-279-6571

February 10, 1986

Honorable James P. Wallace
Justice
Texas Supreme Court
P. O. Box 12248
Austin, Texas 78711

RE; Amendments to the Rules of Civil Procedure

Dear Justice Wallace;

It was a pleasure to see you and to have the opportunity to briefly speak
with you at the Texas Law Center last Saturday. I .appreciate your willingness
to pass along to the proper individuals the suggestions which I have for changes
in the Rules of Civil Procedure.

The changes I propose result from a case in which the plaintiff fied two
Motions to Recuse the trial judge prior to trial and one Motion to Recuse the
trial judge after trial but before the Motion for New Trial was heard.
Subsequently, the plaintiff filed a fourth Motion to Recuse a judge who was
-designated to hear the third recusal motion. Although this is a rare cir-
cumstance, I believe that certain changes in the rules are in order in order to
see that it does not or cannot happen again.

I propose the following changes in Texas Rule' of Civil Procudure 18a:

1. Amend Rule 18a to allow for only one recusal motion per
litigant per judge.

2. Alternatively, to provide for sanctions for the second
and any subsequent recusal motions jf they are found by the
judge designated to hear the motion to be frivolous, brought
in bad faith or for the purpose of delay.

In addition I would proP9se that Rule 13 be amended to provide for contempt
in cases where pleadings are filed for the purposes of securing a delay of the
trial or of any hearing of the cause, instead of just the trial of the cause. I
would also propose that the Court strongly consider adopting Federal Rule 11
verbatim. .l

Oûa00198



Honorable James P. Wallace
February 10, 1986
Page 2

Thank you again for your help with this matter. I höpe to see you again in
the near future.

With warmest personal regards, remain

Sincerely,

LYON &. LYÖN

a/f~Afh
Attorney at Law

ßAP/mf

00300199
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CHIEF JUSTCE
JACK POPE

THE SUPRE.ME COURT OF TEXAS

JUSTCES
SEARS McGEE
R08ERT M CAMPBEll
~~N S. SPEARS
Cl. RAY
JAMES P. W AUACE
TE Z. ROBERTSN
"'11. W. KJLGARUN
RAUL A. GONZAEZ

P,o. BOX 12248 CAPITOL STATION

AUsnN. lEXA -:871 i
CLERK

GARSN R. JACKSN

EXECt.ïJVE ASï,
WllllA.l L \i'IWS

IMINISTTJV'E ASï,
~y ANN DEFl8AUGH'

January 11, 1985

Mr. Luther H. SOules, III, Chairman
Supreme Court Advisory Comri t tee
Soules & Cliffe
1.235 Milam Building
Ean Antonio, TX 78205

Re: Rules 3a, 8, 10, lOa, 10h, 27a, 27b, 27c,
165a, l66f, 247, 247a, 250, 305a.

Dear Luke:

! am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrativt: Judges. I am also enclosing a copy
of that Committee i s report to Judge Pope which sets out the
reasons fOF. tqe proposed changes.

If you would like a copy to go to each member of the Advisory
Commttee at this time, please call F10 in my office (5l2/475-46l5)
and we will take care of it.

Sincerely,
/1i

J'PW: fw
Enclosures

. ,¡,~James P. Wallace
Jú.stice'",

oca002QO



fa: Jack Pope", Ch~l!r Justice, Sup-reiie Court or le1Cas

He: Report or Comiiittee on local Rules

litt1e vaeuuiiexists is case proc'esslng; necessity, inventi.,eness anct
the skill or the lIart~nette will rush in to plug gaps in any system of
tul eS,whe re 'Ie r a~o p t ed.

You: commit:ee w.s furnished copies or all Local Rules filed by
District and County Courts with the Supre~e court by April 1, 1984. Our
work was d~yided, with Judges Ovard and fhuriiond reviewing Criminal caSe
p~ocessin9 and Judges McKili and Stovall eivil case p~ocessing. Our
approach was to group Local Rules by function, so each could be compared
'or likenesses and di frerences. Host Local rul~s addressed these
run.etions:

1. Division or work load in overlapping districts.
2. Schedules for sitting in multi-county districts.
3. Procedures for setting eaSeS: Jury, non-Jury, ancillary and dilatory,

~ .
S.
6.
7.
8.
9.
10.
11.
i i.

preferentia 1.
Announcements t assignments, pass by agreer:ents, and continuances.
Pre-trial methods and procedures.
D~smissal fo: Want of Prosecution.
Notices - lead counsel.
Withdrawal/Substitution or Counsel.
Atto:ney vacations.
Engaged counsel conflicts.
Courtroom decorum _ housekee~ing.
EXhortatory suggestions ab~ut 9God-rait~ settlement errorts.

..

.iheCommi~tee round .three broad groul?s_0J. ~O£!!_RlIl,!!_:~~.:.!C:.~.~,~t."
fQl low ing COmmen ts:

c~~~~ ~nø~ ~~n.~~' ~d~~"i~t7~t!v. ~u!~s

Host court$ have general acministrative rulesi particulariy those .ho
serve more than" o'ne "county, setting 'out te:ms of court in each county,
types or,setting calendars and information about whò to call ror settings,
wh~t kin~ of notice is to be given others in the case and gene:al
housekeeping provisions, SUbject to change, depending on circuMstanc~3.

Co~ment: The Committee notes that terms of cou~t are governed by
statute, usually when the court ~as created or in a reconsLituting statute,
making most, if not all, continuous term courts. rhis language is probably
~ot neeoed in a Local Rule. Calendars setting out the "Who, ~hen, what and
whereft are useful and must be flexible, to fit court needs, Such as
i 11 n e s S, ya ca t ¡. 0 n,s and t h f! un ex p e c 1 e d Ion g c a :i e 0 r doc k e t co 1 i a p S" . (j 1. r

reeqmmendation: place this information in a "broadsideft. post it 1n all
cour~:'houses in the District and instruct the clerk to send a copy Lo all

rut-of-di,tt:ict attorneys and pro =ie who file pape:s, when the firstaøøp.8rancfl' is ,lIaoe. lhe lOcal aar can be copied when thescn~dult' is first
~ade and n~tified of any Changes. We note that ~any multi-county Jud¡:ial

i oca0020i



~~~a'_a.~ -:.we cve~.~~~~ng c~unt~~s an~ the civision of work loae 13,
goverñec by st~tule or agr,eement of the affected Judges. All the abOve
eo.uld be ,c:overed by · "Court InrorøiationBulletin", spelling. out t.he manner
of getting a settin~ on.motions,- pre-trial and tr'ial matters.

RecoØlmenA~tion: Adopt.. a stat~wide RUle the follDwing:

LOCAL RULeS: NOT lCE: ro COUNSEl AND PUBLIC
local Schedules and Ass i 9 nm e n t s of Court s h a 11 b email e d by e a c ~ District

or County Clerk upon receipt of the first pleadin~ or instrument. filed by aft
attor~ey or pro se party not residing within the county. rhe clerk snaIl not
be requireA to provide mor~ than one copy of the rules during a given year to
each attorney or litigant who resides outside or the county in wh~ch the caSe
~s filed. It shall be the attorney and litigant's responsi~ility to keep
inrormed or amendments to local rules, which Shall be provided by the clerk on
request 'or out of county residents. local .Rules and Amendments thereto Shall
be printed and available in the clerks ofrice at no eosti ~nd Shall be posted
in the Courthouse at all times.

G:nuD Two: Stale Rul~~ ~r ?:~e~dure

Hany of Local Rules address 'unctions whi:h could best be served oy a
statewide unifor= ryle. rhese are suggested, as e~ample$.

J6th,' 156 th

oca00202



Rule 27a (new). Filing of Cases; Random Assignment

Except as provided in thi s rule, all cases fi led in counties having two

or more di.strict courts shall be filed in random order, in a manner prescribed

, the jUdges of those courts. Each garnishment action 
shall be assigned to the

court in which the ti-incipal suit is pending, and should transfer occur, botti

cases stiall be transierred. Every suit in the nature of a bi 11 of .review or

other acti on seelo n9 to attach. avoid or set asi de a jlJdgment or other court

order shall be assigned to the court wnich rendered such decree. Every motion

for consol idation or Joint hear,ng under Rule 174(a) shall be heard in the court

in which the first case filed is pending. Upon motion granted, the cases being

consolidated Shall be transferred to the granting court.

CA:RULE9( 69th)

OC000203
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THE SUPREME COURT OF TEXASCHIEF JUSTCE
JACK POPE

JUmCES
SEARS McGEE
R08ERT M. CA.MP8EU
l'KUN S. SPEARS
c.i. fly
JAMES p, WAllCE
TE Z. R08ERTSN
\l'llU W. KlLGAR1N
RAUL A. GONZAEZ

p.o. BOx 12248 CAPIOi STATION

AUsn=", TE 787 i i

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
Ean Antonio, TX 78205

January 11, 1985

Re: Rules 3a, 8, 10, lOa, 10h, 27a, 27b, 27c,
l65a, l66f, 247, 247a, 250, 305a.

Dear Luke:

~ iib
./

CLERK
GAR5N R. JACKSN

EXECL'T ASi,
WlWA i. WIWS

ADMINIS'TJ ASi. i
MAY ANN DEFlBAl.GH

I am enclosing herewith copies of amendments to the Rules of
(:ivil ~rocepure "s reC:Onuellpep by the (:onuittee on Loc:al !\ules of
the (:ounc:ii of Apinnistrativ" .rupges. i ¡u "bo enciosing " c:opy
of that Committee 's report to JUdge Pope which sets out thereasons fo.r. tqe proposed changes.

If YOu wouia Uke a copy to go to "ac:h ..e..ber of the APvisory
COnuttee at this ti.e, pleas" caU Flo in my office (Si2/47S-46i5i
and we wiii take care of it.

~JPW : fw
£nclosures

Sincerely,
/1,

: ",

Ja~~ WallaceJ6.$tice .."

OC~002~4



6.
7.
8.
9.
ti o.

11.
12.

ro: Jack Pope', Chief Just.ice, S-u¡:reiie Court or fe1Cas

Re: Report. or Com~itt.ee on Loc~i Rules

1.itt1e vacuuii eÄist.s is caSe proc'essing; necess.it.y, invent.i-weness anet
the skill or t.he Ilsrt.inet.te will rush in to plug gsps in any ~yste~ ~(
rules, wherever adopted.

Your committee was (urnished eopi~s 0 r all Local Rul~s fil~d by
Oistriet and County Court.s with the Supreme court by April I, 1984. OUf
work -.s divided, wit.h Judges O-ward and Thurmond reviewing Criminal Case
processing and Judges McKim and Stoyall ciyi1 case processing. Our
.ppro.ch was to 9rouP' Local Rules. by (unction,so each could b~ comp~red
for likenesses and dirrerences. Host Local rules addreSSed these
(une t.ions:

1.
2.
J.

Oi v i3 ion of work 1 o~d in oy erlapp~n9 oist r 1e ts.
Schedules ror sitting in mult.i-county dist.ricts.
Procedures for setting caSes: Jury, non-jury, ancillary and dilatory,
prererential.
Announcements, assignments, pass by a9r~ements, ~nd continuances.
Pre-trial methods and procedures.
Otsmissal rot Want or Prosecution.
Notices - lead counsel.
Withdrawal/Substitution or Counsel.
At torney v.ca tions.
(ngaged counsel conrlicts.
C~u:troom decorum - housek~e~ing.
EXhort~tcrysu9gestions ~bout 90od-rait~ settlem~nt errÐrts.

~ .
s.

..

.'he Committee r~und .three broad groul?s_o-r. ~0.E!~_R:ii,!~_~~~,2Lt:.~_~.~e_,.
f~llowing comments:

G~ ~ u ~ ~ M p~ ~ ~ n . ~~ 1 A d ~ ! ~~ ~ ~ ~ ~ ~ ! v. ~u! ~ s

Most courts have general administrative rules, particularly those who
serye more than' òne 'county, sett.ing cut terms or court ~n each county,
types o(.setting calendars and information about whò to call (or settings,
what kjn~ of natice is to t~ qiven othe~s in the case and gene:~1
housekeeping provi~ions, SUbject to change, dep~nding on circums tanc~3.

Co~ment.: The Committee notes that terms or court are governed by
statute, usually when th~ court was created or in a recon~Lituting st~lut.e~
making most, if not all, continuous t.erm courts. rh~s language is probably
not neeoed in a Local Rule. Calendars setting out the "Who, when, what and
where" are userui and must be rlexible, to fit court needs, such as
i 11 n e S s , va e a/t ions and t. h I' IJ n ex p e c t e d Ion 9 c a:; e or doe k e t co 11 a p S" . Our
reeommendation: place this information i~ a "bro~dSide", post it in all
eOIJ:thouses in the Ð is t~ict and ins t.ruet the clerk to send ~ ~opy to all
lut-O(-q1~t:ict attorneys and pro ~~ who rile papers, .hen the rirst
~PPI'~r~hce i, ~a~e. rhe local Bar can ~e copied when the $cn~dulr is first
Sade and nQt.iried ~f any ~hange~. We not~ th~t .any ~uiti-county Ju~~;ial

OC000205
1



W~S~¡_~__ w~¡~e ovei.~~o~~q cOunt1~s and ~he civi:ign ~( ~ork 108e 13,

90¥er~ed by statute or agreement or the .freeted Judge~. All the aboie
~o"uld be "~overed by · "Court Inrormation BUlletin", spellin9 out the llanner
or getting asettin1; en Ilotions,- pre-trial 'lnd l:r"ial iiatters.

Keeoaimendation: Adopt a8 a statewide Rule the rollowing:

lOCAL RULES: NOT ICE ro COUNSei AND PUSt. IC
l 0 c a 1 S e h e d u i e San d Ass i 9 nm e n t s 0 r C 0 u r t s hall be II a 11 ~ d bye a c h 0 is t r i c t

or County Clezk upon reetipt or the rjz~t p1eadin~ or instruaient_ riled by an
.ttor~ey or pro se pirty not residing within the county. rhe clerk $~all not
be req~ired to proviae ~ore than one copy or the rules during a given year to
each attorney or litigant who resides outside or the county in whieh the case
is filed. It Shall be the attorney and litigant's tespon~ibility to keep
informed of ~aiendment3 to local 

rules, which shall be provided by the clerk onrequest ror out or county residents. local ,Rules and Amendments thereto Shall
be printed and avajlable in the clerks orfice at no cost, and 3ha11 be p03ted
in t.he Courthouse at all times.

GniUO Two: State Rul~, or ?r::C'!!dure

Hany or local Rules address 'imetion$. ..hi;:h could best be Se.:ved oy a
statewide uniform rule. rhese ~re 3ugçested, as e~ample..

.36th,'156th"' .

ocn00206



Ru Ie Z7b, (new). Transfer of Cases

Whene.ver any pending case is so related to another case pending in or

di s:ni ssed by ,!nother court that a transfer of the ca se to suCh other court wou 1 d

°aci Iitate orderly and efficient di sposition of the litigation, the Judge of the

courtfn which eIther case is or was pending may, upon mOtion and notice

(including his Own 1'otìon) transfer the case to the court in which the earlier

case was filed. Such cases may include but are not limIted to:

1. Any case ari sing out of the same transaction or occurrence as did

an earlier case, particularly if the earlier case was dismissed for want of pro-

secution or voluntarily dismissed by plaintiff at any time before final

judgment;

2. Any case invol ving one or more of the same parties in an earl iet
case and requiring a determination of any of the same questions of fact or law

as those involved in the earlier case;:

3. Any case involving a plea that a judgment in the earlier case is

ccnclusiv.e of any of the issues of the later case by way of res judicata or

estoppel by jUdç~ent, or any pleading that requires a constructIon of the

earlier jUdgment or a determination of its effect;

4. Any suit fora dec i arati on concerning the a i 1 eged duty .of an

insurer to provide d defense for a par~y to anotner suit; or

5. Any suit concerning wnich the duty of an insurer to defend was

nvolved in another suit.

C:':RU~EiC( 59th)
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CHIEF JUSTCE
JACK POPE

JUSTCES
SEARS McGEE
1.0BERT M. CAPBEll
fRKUN 5, SPEARS
c.i. RAY
JAMES P. W A1lCE
TEO Z. ROBERTSN
WI1l W, KJLGARUN
RAUL. A. GONZAEZ

THE SUPREME COURT OF TEXAS
P.O. BOX 12248 CAPITOL STATION

AUSTN. n.'X '787 i i
CLERK
, GARSN R. JACKSN

EXECL iI AST,
WILllAM L WIWS

A.MINISTTIVE AST.
MAY ANN DEFIBAUGH

January 11, 1985

Mr. Luther H. SOules, III, Chairman
Supreme Court Advisory Committee
SOUles & Cliffe
1235 Milam Building
~an Antonio, TX 78205

Re: Rules 3a, 8, 10, lOa, 10h, 27a, 27b, 27c,
l65a, 166fi 247, 247a, 250, 305a.

- Dear Luke:

I am enclosing herewith copies of 

amendments to the Rules ofCi vil Procedure as recommended by the Committee On Local Rules of
the Council of Adrnnistrativ!: Judges. I am also enclosing a copy
of that Committe.e i s report to Judge Pope which sets out the
reasons fOF. t~e proposed changes.

If you would like a copy to go to each member of the Advisory
Committee at this time, please call Flo in my office (512/4 75-46l5)
and we will take care of it.

Sincerely,
/",

'tJPW: fw
EnClosures

. ,

Ja~-' Wallace
Jfi.$tice ·."

oca002ÇlS



10: J.c:iC POpe'1 Chief Jus,Lice, S-ul1reme Court or (e1Cas

Re: Repo~t of Cemmittee on lec~i Iyle$

lit to"1 e y 8 c: U U II exists' i sc: a s e pro c:'es sin g; n e c: e s sit y, in ve n t i ." e n e s s 8 n ct
the skill of the IlsrtinetLe will rush in to plug gaps in any system of
rules, wherever adopted.

'four committee WIS furnished c:opies of all loc:al Rules filed by

Oistzict ~nd Ceunty Ceurts with the Supre~e c:ourt by April 1, 1'84. Our
work was divided, .ith Judges Ovard and Thurmond reviewing C:i~inai ease
processing and Judges Mc:Kim and Stoyall civil c:ase proeessing. Out
approach was Logroup, Loeal Rules, by func:tion, so eac:h could be compared
ror likenesses and differenc:e.. Host Local rul~s addzessed these
func: tions:

1. 01vi3ion of work load in oyerlapping districts.
2. Sc:hedules for sitting in multi-c:ounty dist.icts.
,. . Proc~dures for setting cases: Jury, non-jury, ancillary and dilatory,

A.
'S.
6.
7.
8.
9.
1 O.
1L.
12.

prererential.
Announcements, assignments, pass by agreer"ents, and continuances.
Pre-trial methods and proc:edures.
01smissal for want of Prosecution.
Notices - lead c:ounsel.
WithdraWal/Substitution of Counsel.
At to rney vaC:a tions .

tngagedcounsel conflicts.
Courtroom decorum - housekee~ing.
Exhortatory suggestions about 900d-fait~ settlement efrorts.

. .
l

J he Commi ~ t ee ~~un d .th:e e br 0 a d g r 0 ui;s _ oJ. ~o.£! ~ _R ~ 1.!~_~!!f1 ,E -rr."~ . ~.~ e_...
f=llowing comments:

G~~uo On~! ~~n.~~' ~è~!~~~~~~t!v. ~u!~s

Host courts have general administrative rules, particul~rly those who
s~rve more than" o"ne "county, setting 'out terms or court in eac:h county,
t.ypes of.setting c:alendars and information about wt'ò to c:all for settings,
what kin~ of notice is lobe given others in the case and i~n~:~l
housekeeping prov is ions, subject to change i depending on circ:ums tances.

Commenti The Committe~ notes that terms of court are govern~d by
statute, usually ~hen tt'e court was created or in a cecensLituting statute,
ma~ing most, if not all, continuous term courts. (his language is probably
aot neeoed in a Loc:al Rule. Calendars setting out the "who, when, what and
where" aré' useful and must be flexible, to fit court needs, such as
ill n e s 5 , va C a ti 0 n s and t h Po un e x pee t e d 1 0 n 9 c a :ô e or doc k e t c: 0 11 a p S" . Our
re~ommendation: place this information in a "broadside", post it in all
COU:!houses in the District and instruct the clerk to s~nd a copy to all

fut-~r-di~t:ict attorneys and pro $e who file papers, when the 
first

aøøp..r~nc:p' is maoe. (he local aar. c:an be copied ~hen the scnedui~ is first
~ade and n~t¡ried or any Changes. We no~e that ~any øulti-c:ounty Judicial

OC~00209



~i~-.---~ ~e;Ye cve:¿~~~~ng ~oun~i~s ana the ClVision of work load ~3.
~over~ed by statute or agr~ement or the ~ rreeted Judges. All lhe ab~~e
e~uld b~ ,eov~red by · "Court Inr~zMation Buii~tin", spellin9 out the manner
or gettino a settin9 on iiotions,- pre-trial and t:idal iiatlers.

Reco~mendation; Adopt 8. 8 statewide Rule the (ollowing;

LOCAL RUieS; NOTler fe COUNS£i AND PUBLIC
Loeal Sehedules and Assignments of Court $hallbe maii~d by each Dist:iL_

or County Clerl( upon receipt or the first pleeding_ or .instrument. riled by an
.ttor~ey or pro se party not residing within th~ coun1y. rh~ el~rk shall not
be required to provide more than one copy of the rUles during a given year lo
each attorney or litigant who resides outside of the county in whi.ch the ease
h fUed. It shall be the attorney and litigant's responsii;ility to keep
inrormed or amendments to local rules, which shall be provided by the elerk on
request for out or county residents. Local ,Rules and Amendments thereto sh;illbe printed and ~v~ilabie in the cl~rks office at n~ cost, and shall be posted
in the Courthouse at all times.

G:pvo Two: State Rui..~ ~r ?:ee~dure

"."y cl L.oca.1 KUles address functions whi:h eould best be Served oy .
statewi~e unifpr= rule. fhese are ~uggested, as e~a~ples.

Jóth,'1.56th

OC300210



Ru 1 e 27.c (new). Temporary Orders

Except i n ~ergenc i es when the c i erk i s of fi ce is closed, no app i i cat ion

for immediate or temoorary relief shall be" presented to a judge until a case has

- ~en fil ed and assiçned to a court accordi og to these ru! es. i f the judi¡e of

the court. to which a case is assigned is absent, cannot be contacted or is

occupied,emergency app! ication may be made to either a judge appointed to hear

Such matters, or in his absence, any judge of the same jurisdiction, who may sit

for the Judge of the court in which the case is pending, and who shall make all

orders. wooits. and orocess returnao i e to the court in whi en the case is pendi ng.

Any case not initially filed with the clerk before temporary hearing shall be

filed. dOCKeted and ass i gned to a court under norma 1 fil i ng procedures at the

earliest practicable time. Al i writs and process shall be returnable to that

court.

C,o,: Ri:L!:: 1 (59th)
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Russell H. McMains
l400 Texas Commerce Plaza
P.O. Drawer 480
Corpus Christi, TX 78403

Clarence Gui ttard
Chief Justice
Court of Appeals, 2nd Floor
Dallas County Courthouse
Dallas, TX 75202

July 3l, 1985

Steve HcConnico
lst City Bank Building
12 th Floor

.' Austin, TX 7870l

Gilbert Adams
l85S Calder Avenue
at 3rd Street

BeaUQont, TX 7770l

Harry L. Tindall
Tindall & Foster
280l Texas Commerce Tower
600 Travis Street
Houston, TX 77702

JOhn 0 i Quinn
o i Quinn & Hagans
3200 Texas Co~~erce Tower
Houston'.,TX 77002

Bert H. Tunks
Abraham, Watkins, Nichols
Ballard, Onstad & Friend
800 Commerce Street
Houston, TX 77702

Re: Stay of Enforcemer.t of Judg~e~t
Pending Appeal

Gentl.emen,

A proposal has been made to add a procedural rule concerni~~
suspending the enforcement of a judgment pending appeal. The
proposal passed the Co:r"1ittee on Administration of JusticG last.
year. As you might suspect, theaffirr.13tive vote was not unani:::.:0.s.

I am ençlosing a draft of the proposed rule \..itl1. this letter.
Fro~ an organizational standpoint, the rule would be included in
Section 3 immediately after proposed Rule 37 (Supersedeas Bond or
Deposit in Civil Cases) or as an additional rule, It could also
be included in proposed 'Rule 37 if the title to the proposed rule
was changed.

This matter will also be included OP our agonda f0rS~pto~~~r
7th, 19S5.

rh~nk/: " ,I

16:((
Willi~m v. Dor~anco, ILL

. tiiVD : vm
cc: LuJ~c Soul~s ,,/

oca00212
SCHOOL OF LAW
SOUl HERN MElllOI1ST l)NI\'ERSllY / D:\U:\S. TEX:\S 7'5~75



Rule Stay of Enforcement of Judgment Pending Appeal

In lieu of a supersedeas bond provided for in Rule 37
the court from which or to which an appeal is taken may order
a stay of all or any portion of any proceedings to enforce the
judgment or order appealed from pending an appeal upon finding
that the appeal is not frivolous , not taken for purposes of
delay and that the interest of justice requires a stay of
enforcement.

Either court may vacate, limit or modify the stay for
good cause during the pendency of the appeal. A motion to
vacate, limit, or modify the stay shaii be filed and determined
in the court that last rendereèlô.ny nrder concerning the st,ay
subj ect to review by any higher court.

Any order granting, limiting, or modifying a stay must
provide sufficient conditions for the continuing security of
the adverse party to preserve the status quo and the effectiveness
of the judgment or order appealed from, and may require a
partial or reduced supersedeas bond.

COHHENT: This is a nevi rule that was recommended by the
Committee on Administration of Justice.

00000213
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LAW OFFICES

SOULES ø REED
800 MILAM BUILDING' EAST TRAVIS AT SOUDAD

SAN ANTONIO. TEXAS 78205

STEPHA,,IE A BElBER

ROBERT E. ETlI,"GER
PETER F, GAZDA.

ROBERT O,REED
SUSA" 0, REED

RAi-D , RIKLIi-
lEB c. SAMORD
SUZANNE L"i-GFORD SM,FORD
HUGH L. SCOiT, Ill,
SUSAN C. SH","I\
LUTHER H SOULES III
W. W. TORREY

rElE PHO"JE

(512) 224-9144

April 14, 1986

Honorable Linda B. Thomas
Judge, 256th District Court
Old Red Courthouse, Second Floor
Dallas, Texas 75202

Dear Judge Thomas:

Enclosed is a letter from Michael D. Schattman regarding
consideration of a new rule relative to clients and cases that
have been abandoned by their attorneys. Please draft, in proper
form for Committee consideration, appropriate Rule changes for
submission to the. Committee and circulate them among your
Standing Subcommittee members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,

LUTHER H. SOULES III

LHSIII/tat
encl/as

00000214



e
MICHAEL P, SCHATTMAN

DiSTRICT ..UOGE
348~_ ..UOICIAL DISTRICT OF" TEXAS

TARRANT COUNTY COURT HOUSE

FORT WORT.H, TEXAS 76196-PZ8!

(eI7) 877'2715

December 4, 1985

Justice James P. Wallace
Supreme Court of Texa s
P. O. Box 12248 Capitol Station
Austin, Texas 78711

Re: Rules of Civil Procedure

Dear Justice Wallace:

Encloseò is a
fro::i t::e bar.
mecha:-.':5::i for
or v:i t:-.crav:al

copy of a year-old memo. It genera ted no activity
However, I think that we need to have some kinò of

dealing with cases that lawyers abandon due to illness
from practice.

1 hesi tate to ~ai t for the Leqislature to act and the Disciplinary
Rules are not the place for it. That leaves me thinking that the
subjec~ could be covered thoroughly and wi thout controversy in the
Rules c: Ci \'il Procedure. I will broach the subject wi th the Corrunit~ee
on tte- .::6::.inistration of Justice, but it would be nice to get some
guidance II fro¡; above. n

yours,

Michael . Schattman

MD5/1 w

xc with encl.: Luther H. Soules, III
Supreme Court Advisory Committee
Soules & Cliffe
1235 1-'.ilarn Bldg.
San Antonio, Texas 78205

Michael T. Gallagher
Administration of Justice Corni ttee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, Texas 77010

OO~00215
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MICHAEL D, SCHATTMAN

OISTRICT J\JOGi:
348... J\JOI(:IAL OISTRICT Of' TEKAS

TA..R....T COU"'TY CouRT HOUSE:

FORT WORTH, Ti:XAS 76196.0281

January l2, 1984

Honorable Charles Murray
Presiding Judge
8th Aòministrative District

Dear Judge:

I have some cases in which r-~arshall Gilmore is attorney of
record. I unòerstanò he has moved to "Oregon" anò given up
the practice of lav:. Apparently, he made no prior arrangements
for anyone to succeed him or to take over his practice. David
V;haley is a ttempting to facilitate his v.'i thdrav;al in so::.e cases
and, I assu~e, will replace him for a particular client. Thêt does
not solve the pro~le~ .of what to do about the clients and cases of
an attorne\' (eSFE:c.:ally a sole prõcti"c1oner wno õbendo:-;s nis
practice or becc::.Es çisableè ;lc::,¡",ll\, ,-,'0 D!;vsicallv (as \...ith Larry
Parnass .0£ lrvin~) ~

7~is would see~ tc ~.~ an appr.opri2~e arE2 for rules to be adopted
a£ part of our lç,cL: practice unti 1 the Supremes can be persuaded
to fashion a set tt.c::sel ves. I do not knov: whether the Tarrant
County Board of Di E t~ ict Judges should attempt this or whether it
should be attempted for the whole Administrative District or, frankly,
\':;-;ether anyone cares. However, I do thinl~ it vmuld be useful for
us t.o discuss it and get some local baT participation.

vezy 'r~lY yours,

"/ . ,i

I 

"lIKe.-/
Michael D. Schattman

,t

I.:DS/lwt
xc: Ho.norable Harold Valderas, Chmn., Board of District Judges

.
Allan Howeth, Pres. i Tarrant County Bar Assoc.
James B. Barlow, Pres. -Elect, Tarrant County Bar Assoc.

ooa00216
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.January 9, i 984

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soi; Ie s & C'Li f f e
1235 Mi 1 am Euilding
San hntc~io, texas 78205

~ear ~uke:

In studying the
c~njunction with the
appeãrs to be a void

l... h.....--=-'._..,.i..:, .; ~-;,::''';':''~""._. . .amendments ~":Ri~,~~¡h~..~t:a. g~ in
newly a~ended -Á~ticle 1995, Í find ~nat
in our rules. The problem is:

Plaintiff files suit in Travis County against
D-1, C-2, a ne D-3. D-l f11 es a motion to
trcns fer to a county of ::.arièõ tory 'v'ehue, D-2
anå I)-3 file no motion to transfer, Must ve:iue
as to :)-2 and D-3 re:-ainin Tr~vis c.?unty, or
c::n tri€ pleintiffr€:q~est ~'he trial jü,jee t.o
trõnsfer the entire suit.
It aptearst~at we~wstjiè not adequately cons¡cer ~~e

'~=.riO':s prob:'~::s t.nõt can arise wit.h multiple ceferJcë:-;:'S '..:-,e:-'
"'e =.;~er-,=o?''5 the rules. This, of course, ~as due to the very
s;.iort. +_:::e frame withir: ..:hich we 'r.adto get the ri;les ë:7.er;.:eè
&nd Fubl ishecin or1er tc ~ecc~e effective on Sep~ e~~er 1 J ~~~n
t~e ~e~ staLute became effec~i ve.

I feel ~~at we should add~eES this problem and theref0re
::e put on the age~,5a f~r your next. rneetinç.=SY. ,. --- .~ .;..'-l'o..~ ....

S~:1ce~ely ,

/",. ,.~~
Jë.::~S? t-,"=a12 ace,
J ~';-5.-: i ce

00:)00217
J?~ : fv;
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Yor. R. Doak Bishop
1000 Mercantile Dallas Bldg.
Dallas, Texas 75201

RE: COMMITTEE ON ADMIN! STR~T!ON OF
JUSTICE, RULE 87, ETC. (VENUE RULES)

DeçrD~ak :

7~~~k you for your letter of January 12 and attac~~ent,
sug;esting certain modifications to new Rule 87.

In this respect I for~ard to you and your cohorts letter
èated January 9 from Judge James P. Wallace raising problems
concerning the new venue rules.

F!e.:se give this your additional con.sideration and any
ê:~'d~e or suggestions your subcommittee may have concerning
t~.€ ~~~tiple èe:enèant situation.

Yours very truly,

HUBERT W. GREEN

::¡":;:hcb

Ei' C 1 .

)t' c: non. Ja~es P. Wallace ~
w,r. ~i 11 i am V. Dorsa neo II!
~=. W¡i chõel A. Hatchell
~s. Evelyn Avent

OO~00218



BURFORD Õc RYBURN
ROV L,COU:
H.SAM DAVIS. JR.
WAYNE PEARSON
.)AMESH. HOLME:S m
GREGORY £ ..ENSEN
ROBE:RT F. BE:GE:RT
MICHAEL.S, HOL.LOWAY
.IE:B LOVE:LE:SS
STEPHEN N. WAKEF"Ei-D
L.ARRY HALLMAN
OAVIO M. WEAVER
..AMES M. STEWART
JOANN N. WIL.KINS
.I. TRL)SCOTT .I0",E:S

ATTORNEYS AND COUNSELORS AT LAW
ISIIF"DEllTY UNION LIFE BUilDING

DALLAS, TEXAS 75201
214/720-3911

FRANK M. RYBURN,JR.
SAM P. BURFORD

OF COUNSEL.

September 19, 1985

Mr. Luther H. Soules, III
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Re: Rule 87 - June 1984 Meeting of
Administration of Justice Committee

Dear Luke:

After our recent committee meeting on Saturday in Austin, we
discussed the status of the amendment to Rule 87 which was
passed by the Administration of Justice Committee at its June
1984 meeting. What I left wi th you was my copy of the minutes
from that meeting which set forth the recommended changes of the
commi ttee and which I understood was forwarded on to your
committee for review.

If the changes which were recommended are adopted, the problems
raised in the case styled Hendrick Medical Center v. Howell, 690
S.W.2d 42, would be allieviated. I am enclosing a copy of that
opinion for your review.

I trust that you can determine the status of the recommended
changes. If they have been lost somewhe.re in the "shuff Ie", i
will be happy to write a letter to Mike Gallagher asking that
consideration be again given to changes of Rule 87 to meet the
problems in the Hendrick case.

Many thanks for your consideration, and I look forward to
working with you in the future. Kindest personal regards.

Very truly yours,

,

JHH:ko
Enclosure

BURF~~RD & RYBURN

4l a/I.Lti
Jam s H. Holmes, III

OOJ00219
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immunity fram liabilty far death, persanal
injury, .or praperty damages resulting from
the use .of a publicly .awned automobile. It
alsa waives immunity from liabilty for
death or persenal injuries grewing .out of
premise defects, and injuries arising .out .of
seme cenditien .or use .of praperty, Du-
hart, 610 S.W.2d at 742, Appellant's cause

.of actian isnat cevered by the Texas Tart
Claims Act. Peint .of errer .one is .over-
ruled,

Appellant's secand paint aferrar brings

to .our attentian the ambiguaus summary
judgment .order in which the State .of Tex-
as, and Hunnicutt in his .official capacity,
are dismissed. That .order pravides:

It is, THEREFORE, ORDERED that
the State .of Texas be dismissed fram this
cause afactian, and that Plaìntiff amend

-his petitian to delete all references to the
State .of Texas .or to an .official .of the
State .of Texas as a part of Defendant
herein within twenty days .of this .order,

On the same day the State's summary

judgment was . grnted, the ceurt denied
Hunnicutt's mation fer summary judgment.
Taking t.ie twa .orders together, it appears
the trial judge meant far Hunnicutt ìn his
individual capacity t.o remain in the suit,
As already discus~ed, we find that the trial
caurt did not err in dismissing the State

from the lawsuit.

(5) Since the summary judgment .order
dismissing the State of Texas does not

make it clear that Hunnicutt remains in the
suit in an individual capacity, we find it
necessary ta modify the secand paragraph
.of the order to read:

It is, THEREFORE, ORDERED that
the State .of Texas be dismissed fram this
cause of actian, and that Plaintiff amend
his petitian ta delete all references to the
State .of Texas and ta J,R. Hunnicutt ìn
his capacity as an offcial .of the State of
Texas, as party defendants within twenty
days .of this .order.

Accardingly, the judgment .of the trial
court is affirmed as madified.

HE~DRICK :\IEDICAL CENTER and
Howard T.obin,ll.D.. Relat.or!!.

v.

The Honarable Charles Ben

HQ\\'ELL, Respondent.

No. 0~4-i349-V.

Court .of Appeals .of Texas,
Dallas.

:March 11, 1985.

Rehearing Dimied April 9, 1985.

Defendants in persanal injury action
brought .origial praceedingseeking to di-
rect'a judge to trnsfer' a cause to court in

anather caunty alleging that venue had

been canclusively established as a result of

priar order .of trnsfer, despite subsequent
nonsuit taken by plaintiffs. The Court .of
Appeals, Akin, J" held that: (1) determina-

ti.on .of venue, prior ta n.onsuit and refiling
.of acti.on in an.other county, was c.onclusive
as to venue, but (2) mandamus did not lie
since adequate legal remedy was available
and contrry result w.ould be, in effect, an
interlocutory appeal venue determination.

Writ "ril n.ot issue,

i. Courts ~99(3)
Statute contemplates onl:.. .one venue

determinatian in a cause of action, once

venue has been determined. that determina-
tion is c.onclusive in subsequent refiing
after n.onsuit of the same cause .of acti.on
against the same parties, Vernon's Ann,

Texas Rules Civ,Pr.oc., Rule 87; Vern.on's
Ann.Texas Civ,St, art, 1995.

2. Court C=99(3)

Where \'enue .of actian had been deter-
mined after hearìng, plaintiffs eQuId not
avoid this result by valuntarily nonsuitìng

the ;:ctìcn and refilng it in another eouiity,

si:-.cc contrary result w.ould be to circum-
ve:it legislator's intent that there be only

00000220



Hr.~DRiCK )tEDlCAL CE~TER ". HOWELL
CUe 105 6~ S,W.:.. 42 (Tc",App. 5 DI51, 1985)

ontO venue determinatinn. \'ernon's Ann, writ of mar.damus because' an adequate
Texas Rules Civ,Pro(',. Rule &7; Yernorls remed\' at law is ayailable to relators by
Anll,Tt:xas Civ.St. art. 1!)9.i. raising the venue qUestion on an appe~1

after a trial on the merits.
The Ratliffs brought a personal injury

action against relators and other;; in the
136th District Court of Jefferson Countv,

Relators filed their respective motions to

transfer, allegin¡! that \'enue was improper
in Jefferson County and requesting trans-
fer to one of se\'eral counties of allegedly

proper venue, These motions were chal-
lengedby the Ratliffs, After a venue

hearing, the judge of the Jefferson County
district court ordered the cause trani-ferred
to a district ('ourt in .Jones County, Subse-
tiuent to àockcti:i¡! oI the cam.:e in Jones

County, the Ratliffs filed a motioJ~ to dis-

miss. The motion was granted and the

cause dismissed without prejudice.

The Ratliffs there.after filed a suit In
Dallas County allt:ging the same causes of
action pleaded in the first suit. The named
defendants. who did not include relators,
filed motions to transfer, Respondent

overruled these motions, holding venue to
be proper in Dalla!: County, The Ratliffs,
subsequent to respondent's determination
of venue, amended their original petition
and named relators as defendants, Rela-
tors filed motions to transfer, which were
overruled by respondent on the ground

that the similar motions of relator's co-de-

fendants had already been heard and ruled
upon and that TEX,R,CIY.P. 87(5) prohibit-
ed a second \'t:nue hearing. Relators then
instituted thisorigin:il proceeàing seeking
a writ of mandamus compellng respondent
to transfer the cause to Jones County,

(1. 21 Relators contend that. as a result
of the Jeffer~on County judge's venue de-

termination in the first suit, "enue in the
se('ond suit h:.s heen conclusi\'~y estab-

lii-hed in Jones County, We begin our con-
sideration of this contention at its logical
starting point, the pertinent provisions of

the amended venue statute, TEX,REV,CIY,
STAT.AXX, art. 1995, § 4 (Yernon Supp,
1985):

cd) Hearinl!~, II In all nmul" Iiearin¡:s,

no fal'tu:d l'ri,"f ('(\nl'crnin;: tl:.. r.'lrit~ (,f

3, :\landamus ~l( i )
)landamus did not lie to compel trans-

fer of cause to county which had been

determined to be the proper venue, prior to
\'o::.ntary nonsuit and refiling the cause in
another count~', since the remedy of chal-
len~e to venue on appeal was not inade-
quate and a contrary result would circum-

"ent legislative intent that there be no in-
teriocuiory appeal from a venue determina-
tion; declining to follow Ramr:on Corp, r,
A"lcricQn Steel Builâili,u Co.. 668 S.\\,2d
,l;,!', '-('mon's Ann.T~x:ii' Ci\',St. art. 1995,
;: ~l¿lil. 2i.

.J~nH.';; H. Holmes. III. Joann X, Wilkins,
B~rfcid &: Ryb-irn. Dailas. J,)1. Lee, Fort
Worth. for relators,

CL. )1íke Schmidt. Stradley. Schmidt,
Stt:i.iit:ïS &: Wright. Paul V;, Pearson. Dal-

I:i", Pete Baker, Abilene, Fred E. Davis.
Austin. Sidney H, Da\'is, Jr" Dallas. Ste-
¡;b.:n H. Suttle, ALiiene. Jim Cowles.,

Cowies. Sorrells. Patterson &. Thompson,

Dallas, for respondent,

Before AKIX, m:ILLOT. and DEYAXY,
JJ.

AKIX, Justice,
In this original procet-ding relators. Hen-

driCh )ledical Center anù Howard Tobin,
)LD., seek a writ of mandamus directing
respondent, Hon, Charles Ben Howell,
Jiiù~e of the 191st Judicial District Court,

to transfer a cause pending in respondent's

co;irt to a district court in Jones County.
Rc:ators contend that veiiue in the cause at
is,- .Il' has been conclusively est;iblished in
Jont.~ County as a result of .aprior order of
tr¡.ii"ier and subsequent nonsuit taken 

by

Priscilla G. Ratliff and David Ratliff, real
¡i:.rti\ts in interest in this original proceed-
in;:, We al!ree with reiators that wnue
w;i,. cIlIdusÌ\'ely establi,;)i\:d in Jone;; Coun-
t)" iwcause there can bi' but ont VenUe

ii,,;,;,:!.;, \';c Ikc:int'. ¡'''\\l'\''r, to issue tilt

Tex, 43
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the case shall be required to establish

venue; the court shall determine venue

questions from the pleadings and affida-
vits. No interlocutory appeal shalllìe

from such determination,
(2) On appeal from the trial on the mer-
its, if venue was improper it shall in no
event be harmless error and shall be
reversible error. In determining wheth-

er venue was or was not proper the
appellate court shall consider the entire
record, including the trial on the merits,

(Emphasis added).
Additionally, we find instructive TEX,R.
CIV.P, 87, promulgated by the supreme

court to conform to amended article 1995,
entitled "Determination of )10tion to Trans-
fèr:"
5, No Rehearing. If venue has been

sustained as against a motion to trns-

fer, or if an action has been transferred
to a proper county in response to a mo-

tion to transfer, then no further mo-
tions to transfer shall be considered

regardless of whether the movant was.a
party to the proper proceedings or was

added as a party subsequent to the ven-
ue proceedings, unless the motion to
transfer is based on the grounds that an
impartial trial cannot be had under Rules
257-259 or on the ground of mandatory
venue, provided that such claim was not
available to the ower movant or mo\'-
ants.
Parties who are added subsequently to
an action and are precluded by this rule
from having a motion to transfer con-
sidered may raise the propriety of venue
on appeaL. provided that the party has

timely fied a motion to transfer.
6, There shall be no intalocutory ap-

peals from such detennination. (Em-
phasis added).

It is apparent, in light of rule 87, that

article 1995 contemplates only one venue
determination in a cause of act~on, and we

t. (Ilt is well to be mindfLiI in plea of privilege

c:i~es that it is not strictly accurate to speak in
terms of res jiidicaia in instances where plaintiff
takes a nonsuit before judgment. for the do..
trine normally applies only when there has heim
a final judgment upon the merits of the maner

so 'hold, Permitting- a plaintiff to avoid

being bound by a venue determinatíon sim-

ply by nonsuiting and subsequently refiing
the same cause of action against the sam~
parties in a county other than that in which
venue was determined to be proper would,
in effect. circumvent the legislature's in-
tent that there be only one venue determi-

nation in a cause of action. Accordindy,

we hold that once a venue determination

has been made in a cause. that determiri-
don is conclusive in a subsequent refiing
after nonsuit of the sam¿ cause ofactil)n
against the same parties, Consequently.

venue in the second suit fied by the Rat-

liffs has been conclusively determined to lie
in Jones County asa result of the Jeîfer-
son County judge's venue determination in
the first suit,
To hold to the contrary would not only

contravene legislative intent but woulå per-
mit a plaintiff to nonsuit-and-refile his way
through Texas' 254 counties until he ob-
tained a venue determination to his liKing,
This would result in an enormous waste of
judicial resources and '.\ould force def,md-
ants to bear the onerouS burden of re-

sponding in a different county each time

pìaintiff refi:èd his :iction, Such a situation
was not intended Ly ::ie leg-isl:iturt and
was prevented from occurring under the
old plea vi privilege practIce pursuant to

pre-amendmer:t art1c¡~ H¡jj by juJ.ci.d ¡;n-
position of a "res judicata" rule,! AC':ùrJ.

ing to thìs rule, when a plea of pri\'ile;;e
was sustained and a cause transferred pur-
suant thereto, a non~uit fieà by the pì.ii:i-
tiff became res judica.ta as to venue if he
assertd the same cause of action against
the deIendant in a suo:.eauent suit. Wich-

ita FaiLs & S,R, Co. I'. JJcDoniild, 141 Tex,
555, 174 S.W.2à 951, 952 (1943); H.R. Wa.t-

son Co, t'. Cobb Grain Co" 292 S.W, li 4,
177 (Tex.Comm'n App,1927); Poynor I'.
Bou"Îc Independent School District. 627
S.W,2d 51-.. 519 (Tex.App,-Fort Worth

concluded, CQur~s do so spcak oÍ it as a maiieI'
of conveniencc thou;;h the ;ippiica:ion of ",'l1i,
nent ru~e; arc really grouniÌcJ upon a princ:;-le
of policy. ' .. Sowill\esicni /iin:sm:m: ç,J. ,',
Gibson, 372 S.\\'!d 75.l, 75ï (Tcx.CI\,App,-Fort
Worth 1963. no writ).
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HEXDRICK ;\IEDICAL CE~T£R v. HOWELL
Cltr as 690 S,W.2d 42 (Tn.App, 5 Diii, 1985)

Tex, 45

1982, writ dism'dl. Although we need not
decide whether this rule is i-til ,-iable under
the current version of article 1995,2 we find

persuasive the rationale underlying the
rule, The resjiidicata rule was adopted to

prevent defendants from being subjected to
the harassment and expense of presenting
their venue claims in a number of succes-

sive forums as a consequence of a plain-
tiff's nonsuiting and sub~equent refiling- of
the same cause of action in d.ifferent coun-
ties. See First Sotional Bank in Dallas
t'. Hannay, 123 Tex. 203, 67 S,W.2d 215
(1933\; .!oiner t'. Stephens, 457 S.W.2d 351,
35~ (Tex,CiL-\pP'-F.! Pa~o 1970, no writ);
Southu-csteni /lIl'estmelit Co, t', Gibson,
3:2 S,W.~d 75-1. :5: iTex,Civ.App,-Fort
Worth 19G:3, no writL. The legislative deci-
sion tna. there shall be but one venue

determination in a came of action protects
defendants from a plaintiffs abuse of the
nonsuit pri,'ilege, as did the res judicata
rule.

Of course, our holding lea'-es ~ plaintiff's
right to take a nonsuit undisturbed,

Should a plaintiff choose, however, to exer-
cise this right after a venue determination
has been made. he doe~ so at his own peril
if the defendant bring-s the matter to the

attention of the trial judge in the second

suit by a motion to dismiss. If after non-

suit a plaintiff refiles the same cause of
action against the same parties in a county
other than that designated in the first suit
as one of proper "enue, the defendl1nt may
mov~ to dismiss the second suit and, if that
motion is overruled,' may complain on ap-
peal Írom trial on the merits in the second
suit that venue in the second suit was

improper because ,'enue .of the cause had
already been conclusÌ\'ely determined in the
first suit. Such a complaint requir~s auto-

matic re,-ersal of the jud¡,ment if the appel-
late court concludes that the district court
in the first suit corr~ctiy decid~d the wnue
question, TEX,RE\',CI\",STAT.AX~, art,

2., We need not address this question because we
ba~ i/ur holding Up(lr. the pertinent provisions
or an~ended ankle 1995 rather than upon the
res judie-aia rule itsi:f.

1995, § 4(d)(~) (Yernon Supp,1985L. Sim-
ilarly, a plaintiff who' believes that a venut'
determination has been incorrectly made

may challenge that determination en appeal
from trial on the merits, but not after
voluntary dismissal of the first suit. For

example, if the Ratliffs had tried this cause
in Jones- County, they could have tested the
Jefferson County District Judge's venue
ruling in an appeal from a judgment on the
merits,

(31 Having held that a venue determi-
nation in the first suit is conc~usive in a

subsequent refìlng after nonsuit of tlie
same cause of action against the same pat-
ties, we turn to the question of whether

mandamus lies to compel respondent to
transfer the cause filed by the Ratliffs in
Dl111as County to Jones County. We hold

that mandamus will not lie.~

Ordinarily mandamus does not lie if an-
other remedy is a,'ailaLle and adequate.
State 1', Archer, 163 Tex. 234, 353 S:W.2d

841 (1962); Bra:;os Rii'cr Constrl'tion
District ¡', Belcher, 139 Tex. 368, 163

S,W.2d 183 (1942), In the situation at
hand, such a remedy is available. Section
4(d)(2) of amended articìe 1995 expressly
provides that a litigant who establishes on
appeal that an improper venue determina-

tion was made in the court below is entitled
to reversal of the judgment, l\either the
delay in obtaining relief nor the added

costs of a trial and of the appellate process
makes this remedy inadequate, See /ley r,
Hughes. 158 Tex, 36:!, 311 S,\\.2d 648, 652
(1!458).

Additionally. we note that section 4(d)(1)

of amended article 1995 expressly provid('~
that "(n)o interlocutory appeal shall ìie"

from a venue determination, To aecc(k to
relator's request for issuance of the writ of
mandamus would bt' to allow what. in d-
f~ct, amounts to an intcrlueutory ~¡ipc:,1 of
the Jefferson County court's venue ùeter-

3. \\'e note'1hai our holding connicis with din¡i

in an opinion or the ~J P¡iso Court oÎ Appeals

indicating that mandamus would lie in sudi a
situaiion. See Rame-oll Corp, \" American Slt"'l
Building Co" 66t' S.W,:!d 459, 461 (Tex.Ap? -El
í'a~o 191\4, no \\ :'itj.

00300223
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mination. albeit in the guise of an original
proceeding, despite a clear statutory di-
rective to the contrary, This we decline to

do,

Accordingly, the writ wil not i$sue.

Clarence LaGUARDIA, et al..
Appellants.

v.

Ra)'mond F. SNODDY, Appellee.

No. 05-.t0067 -Cy.

Court of Appeals of Texas,
Dallas,

~iarch 20. 1985.

Rehearing Denied April 15, 1985,

Individual who claimed to have acted
as a real estate broker in sale of 

apartment

buildings brought action against vendors

for commission allegedly àue him, Ven-
dol'S counterclaimed seeking penalties
which statute allows to be recovered from

one who has performed brokerage services
without first oLtii.ining a real estate license,
The 1GOth District Court, Dallas County,
Lenoard HoHman, J" entered judgment de-
nying counterclaim and rendered judgment
non obstante veredicto for broker on his
action for commission, and vendors appeal-
ed, The Court of Appeals, Akin, J" held
that: (1) record supportd finding that bro-
ker was entitled to commission, and (2)

record was not sufficient to allow award of
penalties against either broker or the cor-

poration of which he was president.

Affi!"med,

t. The Honorable Quentin Keith, Justice, Ninth
Supreme: Judicial District, n:tired. sitting by as-

1. Broker~ ~.l2
Strict compliance with statute requir-

ing persons who perform real estate bro-
kerage services to be licensed is required
of anyone using' the courts to recover com-
pensation for pE'rîorming such :-l'rvices.
Vernon's Ann.Texas Civ.St. art, 6573.
§ 20(a).

2. Brokers ~86¡ 1 )
In action to recover real estate com-

mission for services rendered in sale of
apartment building. testimony of individual
that he was licensed at the requisite time
and performed services upon which action
for commissions was based was suificient
to allow recovery. Vernon's Ann,Texas

Civ.st, art, 6573. § 20(a).

3. Brokers e=3
In order to recover penalties from indi-

vidual performing real estate brokerage

services without license, claimant is re-
quired to establish: that party from whom
penalties are sought has received monl;y or
equivalent thereof as commission or com-

pensation, that money or its equivaìent was

received as consequence of ,'iolation of the
act, and that claimant is an ag¡;rieved par:::
under the act. Vernon's Ann,Texas (iv's:.
art, 6573, § 19(a, b),

4. Brokers G=3

Where re~ord was ini:oni.t:si','c ~,;; :0
who actually received monies paid as real
estate commission, vendors of apartmer:t
building could not obtain statutory pt'nal,
ties recoverable from those who en¡;age i:1
real estate transactions without license.
Vernon's Ann.Texas Civ.st. art, 6573,
§ 19(a, b),

Peter J, Harry, Daniel P, Donovan, Dal-

las, for appellants.

Bil Kuhn, DaIJas, for appellee,

Before AKIN, DEVA:SY, and KEITH,
JJ.\

signmcnt,

00000224



February 16,

/"~í !-G.:.,~.",l-~ì/
:- /' ..' -. . "'~ .Ñ: . / :.._ lZ

L.1 ., __ __ "L-.. ..... r'
;: ( ~ ...;..-- .'. -;-. i .. . - ... '7 ic.-l~ ..... ~.." .~.-.O,;.~ ¡ " . ;..
úl\§,1 ':.. "'. '--.~.. ..1'........ .. ... J

1984. 0.'--....... .,.'
. ". -'iLAS H-i~~-:'.~'~~:/.

Hubert W. Green, Esquire
Green & Kaufman, Inc.
800 Alamo National Building
San Antonio, Texas 78205

Re: Rule 87

Dear Hebert,

I have reviewed Judge Wallace i s letter of Januarj 9, 1984. Ee
is rig::t that neither the amenè.edvenue statute nor thea::.e::¿e¿ 1"~.::es
address this question with any clarity. Rule 89 r s thin: sentence
touches upon the issue but åoesn i t do so v.ery clearly.

We di d consider the matter when the drafts of the amenoea rules
were being circulated. But as in the case of several other matters
(effect of plaintiff i s nonsui t¡ fraudulent joinder to confer venue),
we did not draft a provision to deal with the issue.

I agree ,,;i th Judge Wallace that this issue should be addressed
by a provision in the rules because the current state of the law is
u.-:.sati sfa,::tory. Prior to the amendment of the venue statute, the
cases on t~e su~ject basically provideè the following answer to Juè;e
Wal lace i s ~~s~ t: on.

"T;.le rule seems to be that, where one of several defen-
dants files a plea of privilege to be sued in the co~nty .0£
his resièence,and the plea is sustained, if the ca:.se of
ac~ion is a joint action gro'vling out of joint liabili ty of
all of the defendants, the suit must be transferred in its
entirety to the county of the residence of the defe::èa::t wncse
plea is sustained. On the other hand, if the caUSe of actio;:
against several defendants is severable, or joint and several,
,the court should retain jurisèiction over the action in so far
as ¡it concerns the defendants whose pleas of privilege have
not been sustained, and should transfer the suit in so far as
it cc~cer:;s the defen¿am: whose p:;eais s~stai:ieè. II

7~e ~~=V2 qu~tati~~ is set ~or~h in the :exas
Harvester Co. v. Ste¿~an,

S'~-:'=e::e C:.~~~ . .s
c~. ~:-; :. f:l 7i :Li 't-Er.:12 ~i c:-al 5~ '.ex. i:c~ ~"'..;----.1 ---
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E~te~~ W. Greer., Esqu~~c
F~b=~a~y IE, '19g~
:= açe ':-~~o

S.J\.2d 543 (1959) quoting Johnson v. First !.;ational 5=.:-.:", 42
S.t.o.2d 870 (Tex. Civ. App. - Waco 1931, no wri-c). Sin::e a
literal application of the test ordinarily would require a
division of the case (i. e., there are very fe~ instances where
defendants are only jointly liable rather than jointly and
severally liable), the courts have on occasion mouthed the test
but have actually applied a more practical principle. See e. g.
Geophysical Data Processing Center, Inc. v. Cruz, 576 S.W.2d
66ó (Tex. Civ. App. - Beaumont 1978, no writ) - applying test
that when relief sought is "so inter..oven It that case should not
be spli ~ up, e,~tire,. case.. .stc~l¿ be trar.sferred.

My own view is that judicial ecor.o:ry would be better se::'.'ec
by not t~~::sfE:=::.ing ~art of the case, assli"Ting tbe re~'..:.rE:::.er-.-:s
of Ri:le 40 have :ieen satisfied in the fi~st place, i.e. ass'..-:Ü::;
t~a~t~e elains against multiple àefenèa~ts havear:se~ frc~ L~e
sa::e tra::sac-cion or OCC'.rrence or series of transac-:ions or
OCC'.r::e::ces.

Once t.liis r.a tter is voted upon by the Com."!i ttee, it will not:
be a difficult matter to draft a provision for incl usicn in either
Rule 87 or perhaps Rule 89.

Best regards,

Wiilia~ V. Dorsaneo, IIi

w'"'O, III: cr

cc: Hon. James P. Wallace
101r. Doak R. Bishop
Mr. Michael A. Hatchell

--~s. Evelyn Avent:
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is taken. When.an appeal is taen, exibits retured by the Cour
of Appeals will be rerved by the offering pary with thirty (30)
days after written notice by the clerk. Exits not so rerved will
be disposed of by the clerk in any convenient maer and any expse
incured taed against the Offering pay without notice.

Exits which are detenned by the Judge to be of a special
nature, so as to mae it imroper for them to be withdrawn, shall
be retained in the cutody of the clerk peding disposition on order
of the cour.

7" NCY: Kreager offered another ainc1-nt - get this from the tape.
c. Proposed Rue. Pares Responsible for Accounting of ow Costs

Ths proposal by Mr. Jones was defered until the nex meetig of
the corr ttee.

d. Proposed Rue. Doumts not to be Filed

Ths proposal by Mr. Jones was also deferred until the nexIT.eetig
of the corr ttee.

e. Rule 264

The following proposal by Mr. Clarkson was approved:

Rue 264. Videotape TriaL.

By agreemt of the paries, the trial cour may allow that
any testimny agreed by the paries and such other evidence as may
be appropriate be presented at trial by videotape. The exses
of, such videotape recordings shall be taed as costs. If any
pary withdraws agreemt to a videotape trial, the videotape costs
tht have accrued will be taed against the pary withdrawing from
the agreemt.

R ~77 f. Rule 87Following rei:rt by William IPrsaneo and discussion the co ttee
approved Rule 87 as follows:

Rue 87. Deteniation of l-tion to Transfer
2. (b) Cause of Action. It shall not be necessar for a

èlaimt to prove the merits of a cause of action, but the e."Üst-
ence of a cause of action, when pleaded properly, shall be taken as
estalished as alleged by the pleadings. bt~ When the claimt i S
venue venue allegations relating to the-place where the cause of
action arose or accrued are speifically denied, the pleader is
reqired to supi:rt his pleadig tha~-the-eatise-ef-6e~~~-et-6
~~-~ef'eefi-6eefteò--:-+:e-eet:~y-ef-sti:i~ by prim facie proof,
as provided in paragraph 3 of this rule, tht the cause of action,
ef'-a-~-+:efeefi-f1ese-f'-aeef'eè-:'-ehe-ee1:~Y-M-St::i~. If a

-3- 00300227



defendant sees transfer to a county where the cause of action or
a par thereof accrued, it shall be sufficient for the defendat
to plead that if a cause of action exsts, then the cause of action
or part thereof accrued in the speific county to which transfer is
sought, and such allegation shall not constitute an admssion that
a cause of action in fact exists. A defendant who sees to trans-
fer a case to a county where the cause of action, or a pa thereof,
accrued shall be reqred to support his rrtion by prim facie
proof as provided in paragraph 3 of ths rule.

5. Ne-Rehear:!Ej. Additional Motions. If a rrtion to transfer
is overed and the suit retained in the county of suit or if a 

notion to transfer is sustained and the suit is transfered to another
county, no additional Iltion to transfer may be made by a pary whose
notion was overed or sustaed except on grounds that an imial
trial canot be had under Rues 257-259.

A subsea..ently-joined pary may not file a rrtion to tranfer
baed on venue crounds previouslv raised bv another pa, but such
subseqently-joined pary may COITlai on appeal of Ì1roner venue
baseâ U?O:l c:OU:1ÒS previously raiseâ in the rrtion to transfer of
another party.

No :itio:i for reheari.T'g of a venue rulino shall be reareò,
but nothing in this rule shall prevent the trial cour from consider-
ing the rrtion of a subseqently-joined pay or reconsidering an
order overruing a notion to transfer.

(Present Section 5 deleted in entirety.)

g. Rue 680

Judge Thunnd stated tht the subommttee felt this was a problem
in the f~ly law area and that the Famly Law Section should handle ths
matter tlugh legislation. Hr. Green suggested tht the matter be caried
over to the new Ba yea.

h. Rue 272

!'Ir. Kreager said the suborttee felt ths Rue needed study. A
MJION was made, seconded and AlPT to carry the i ter over to the new
Ba year.

There being no furer business the meeting was adjoured.

-4- 00000228



.. .~.l-~.-._e 87. ~ete=~~~ê:ic~ c: ~c~ion to i¡.'r~-c.¿::"'....-."._.--- \. ,,":. // - /. . -i A'..~
/.. VL...... "- .. .. l-

2. (b) Cause of Action. It shall not be necessary for a

claimant to prove the rne:-its of a cause 0: action, but the

exi stence .of a cause of action, when pleaded properly, sha 11

be taken as established as alleged by the pI eadings.: ~~'t i;hen

the claimant's venue allegations relating to the place where the

cause of action arose .or accrued are specifically denied, the

pleader is required to support his pleading that the cause of

, act ion, . or a part ther~o~, arose or. accruea in the county of suit

by pri:7.a facie proof as proviced in paragraph 3 of this rule. If

a è=:e~da~t seeks transfer to a cou~ty where the cause of ac~ion or

a ?art thereof accrued, it shall be sufficient for the defendant

to pI €ad that if a cause of action exi st s, then the cause of action

or part thereof accruec in the specific county to which trar.sfer

is sought, and such allegation shall not constitute an aa~ission

that a cause of action in fact exists. A defendant who seeks to

tra~sfer a case tc a county \o'here the ca::se of actior:, or a ?art

t~ereof, accrued shall be=e~ui=ed to s~??ort his ~otio~ by prima

facie ::rocf - c:c_ provided in paragraph
~ ~. . . ,
-' 0:: :.r:~s ru_ e.

5. Ne-Re~ea~~~~. No hèditior.al Motions. If venue he s been

s-istaine¿ as against a motion to tra::sfer, or if an act:5 on has been

t=a::sf~rre¿ to a proper county in 
response to amotion to tra~sfer,

:.he:-. :¡C !~~,,~e~ additio:-.al :notions to :':-c.::sfer bv a ;nC'y~:::, ..:i~ ,,;as

~ ~ - ~ ~ ~ ~ ~ 0 - ~ ~ or - p c~ : ~ ~ ~ ~ ~ - 1 ' ~"Q C ~ ~ c i'c. ~ - p ~ ~. ~ - ~: - · 4 - ~ ~a =::: :- -L ',,' _ ~ .-' . ¡ i: .. _ _ _ :' .. _ '= _ .. . . '- - - . , c: .i .. _ .. _ . _ ~.. - -, .. e =~ - _.. e - - ..-

~~A.~.~-. ~ _ ~~we-~w~. e ~A -~¥-~e-~~. -~~ ~e--~~ee.~~~ _.-..__'"..__ ._._._ ...~..... ...._ .._ .;'.--"'_ .... .--..- :."...-.- r-... -_.~_.."::-

e~ -"yl= ~ -::¿ ¿ -: ¿ -e ~ - e -:::.~t.y- ~~..~'2 e;~e ~t.- ~e- t~e-ye~~e -~~õee e ¿.~:i~ e i
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~~.:€:EE ...:.e r:o'tio::" to .t:-a.~s:er is base¿c:.. :.~~ç!"~.~:Jcs t.:-.=.:. c;""

i~; =r: i e 1 tri e i ce~~ot ~e ha¿ u~¿er Pules 2 5 ~- 2 59 or on ~~e g~o~~è

of ~an¿atory venue, provi ¿ed that such claim ~as previouslv not- ....
avai lable to the movant or to the other movant or mo~ants. !n

ac¿i tior., if venue has been sustained as asainst a motior. to

transfe:: , or if an action has been transferred to a cro~e:: countv¿ . . ~ . . . . . -

in res?onse to a motion to transfer, then a motion to transfer by

a carty acded subsecuent to the venue proceedings may be £i led

but not cor.sièered, unless the motion to transfer is baseè on

the- crounds that an' im?artial- trial- cannot be had under Rules
257-2~9 or or. t.he crounè of li,an¿ator' ve:-ue, croviêeè t~at such
clei~ ~as net ~a=e bv the other m~vant cr ~ovant5.

Parties ~hoare ac¿ed subsequently to 
an action a~¿ are

Freclu¿ec by this 
rule from having amotion to transfe:: ccnsi¿e::e¿

~.ay ra:.se the propriety of venue on appeal, proviàeè that the
party has timely filed a motion to transfer.

OO~00230
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..- . (b) C=~se 0: ~ctio~. :: -:5J1a:1 :lGt be ::ece s s.:=~..

2 =~~:~è~~ LC ~~0ve the merits of a cause of action, bu~ ~~e

exis~ence of a cause of action, when pleaàed properly, s~all be

taken as established as alleged by the pleadings~ b~~ ~hen the
claimant i S venue alleoations relatino to the Dlace where t.he~. . . ........~
£a~se of action arose or accrued are specifically den:~d, the

pleader is required to ,.suppoi:t. his pleading tha~-~~e-e'ê~.=e-ef.. . '." .' .
= e~ ~e~ -e~-e -~e~~ -~~e~ee~i- eee ~~eè-~~ - ~~e-ee~~ ~r-e~-e~= ~ ~y .._.., ..--.- -......
- - _.. -_c.~~: - _.----:------r :: :-0\' ì ded iD. pa~aq:-aph 3 of this rule,

cause 0: action, or â par-:t~e~-ec:, arcse 0= acc.:ued i::-:!''2

èou~~v 0: sui t. I~ a ,defendant seeks tra~s~er to a cou~~v whe:-e

the cause 0: action or a part tr:ereo£ acc,rued, it shall be
sufficient for the defendant to pleaà that if a cause of action

exists, then the cause of action or part thereof accrued in the

s;eci~ic ccu~ty to which transfer is sought, and such alleça~io~

s~all not consti tute an aàmission that a cause of action in fac~

ex:.sts. A defer.dant who seeks to transfe:- a case to a county

~here the cause of acti ~n, or a part thereof, accrued shal ~ be

req~i:-eè ~c s~::;ort his mot ion by prima facie proof as ~:-OViC2¿

- .....;. ~ a:-.=i 'E.~~5?h 3 of this ru 1 e .

5. ,- =-' ,:;e -r"ê~e=~:.~~. ~o hdditi8nal Motio~s. If a motion to

"'=-=~Ë:~::~ :E 3\.-=~:':.:e¿ 5:".:: :.~e sui-:~--~ .'_. .-~--...~ r 2"'=.: :'-2c ~~e co~~t': c~ ~~~:._'-----
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::.=-==~:. -:::.7!" C~'i:-.t...Y j :-:c =::.di -: i~~a: :7atic:1 tc ~~ .::1E f er ~a"~ be~2èe t...."

=.=a::-~.. "","1;-:5-2 .17~:'':::::-~ "oh-=sc~,,"er!:uledc':- 5i:s~eineè exceDt en ~~3U=-j5.s

tha~ a~ irn~sr~ial trial canno~ ~e ¡. ~"ac U-,-=:;.,....;... _.- :=.:. 2. e s 25ï-259. ooa00231
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?u~es 25-'-259 or upon a manãatory venue excepti::r:, e. =-, C.

subsequently-joined party may file a motion to -.ransfer based
upon such orounds. A subsequentlv-joined party mav not file a

::otion to transfer based upon venue orounds previouslv raised D-,"

another ça rtv, but such subseGuentl v- joined partv ma\." cCl.-:1ain on

ao-:eal or improoer venue" based linon grounds previoush~ "raïsed"in

t~e :70:'2. ~~ 1- ~_u t re.~ 5: e yo c.: a:iathe~ ~a=t~,:.

: ~ c. ~ ::i:- c i :i :. h.:s r" i "'.-...,.- shall p~eve~t the ~riai cou~~ =rom

~ec~nsidering an order overrulinG a mGtion to transfer.
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(214) 760-5421 Febr..ary 9, 1984

Mike Hatchell
Ra~ey, Flock,
McClendon &

P _ 0 . Box 62 9
Tyl.er, .Te.ãS.

Hutchins,
Crawford

Jeffus,

75710

Professor William Dorsaneo
SMt Sc~ool of ~ew
Dallas i Texas 75275

GE:~"t L em'2:1 :

E~clcse¿ is a ne~ èraft 0: prcposed revisio~s to Rule 57.
T~e5ec~~nges were prompted by Mike l s recent let~er =eçe=d~~g ~~e
first crafL. I believe that tr.is new draft will satisfy our
rnancate, subj ect to one question: Should the whole concept oi
paragraph 5 be revised? The moòifications ernodiec in this draft
are primarily technical clarifications with only mino:- su~s't3n~i'Je
changes.

P:'ease give me your co;n:,.e~":s as soon as possible.

-~:'l-~'..~-/.-..-

--~-ac~~u'l\' ~r.-;__'_ ..~.. , /'- . ., ".'. - '\I. //,1' ,//4'Í. ~ I /..-/ ~
(/\ .' ¡; '0/ /... /. . - .'-', . i /'

. -.- ...- - - .-/ R. û,-cK ::_ :;.":i~ '/ ./ .t./'

E.:c losure

Ms. Evelyn Avent /
Hu~~r~ Green, Esq.

c...
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existence of a cause of action, lAhen pleaded properly, shall

be taken as established as alleged by the pleadincs. b~~ When- .-

the claimant i s venue allegations relatinc to the place where the
cause of action arose or accrued are specifically denied, the

pleader is required to support his pleading ~he~-the-ee~~e-e~

..' . .8e~~e~, e-~ e'~a~tthe'~ee~, 8eer~eè i~-~he-ee~~~y-o€-~~~~ by

~~ ~ -a &- -; e ~~o o~ as pTo"i' a-e~:'. _..l.. d,-_ .::.a.. _.. ._ '" ._ in parasraph 3 of this rule, t ~2. ~

t~e ca~se o~ actic~, c= a ~a~~ there=~, arose O~ acc~~e¿ i~ the

cour.ty of sui t. If a defendant seeks transfer to a cou~ty lAhere

the ca-'s.e of action or a part thereof acc:-'..ed, , ..i .. shall be

sufficient for the defendant to plead that if a cause of action

exi sts, then the cause of action or part thereof accrued in the

speci!i c county to lAhich transfer is scusht, and süc:- a~~esation

shall net; consti:.ute an a¿T.issicr. that a cause of action in fact
exists. A defendant who seeks to tra;:sfer a case to a county

~~ere the cause of action, or a part tnereof, accrued shall be

re~~i~ed to support his moti.on by pri~a facie proof as pr.ovided

ir. ~araçr aph 3 of this rule.

5.1 Se R~~ee~£~~. No Adeitio~al Motions. If venue has been

E~E~a~~e¿ as against a '-Do~ic~ to tr~~s:e=, or if an ec~;cr. ~as ~2en

~~=~~:er~sd tc a pr'~pe= c~~~~y .~~ =~s~c~~e to arnotic~ to t~e~5:e~,

t.;-. e~ ~= €~~~~e~ addi tic~a 1. rno~icns to t = a~s ie.r bv a mc~a~t ~h= ~as~

a =ar~v ~he~ t~e ~ricr motion to t=a~5~e= ~as ruled UDon shall be--~ -.----
CO~E iècreè :"~;~~¿~~~~ e~ w~.~~:-.e= ~~~ :¡.~-:~~'t 'W~~ a part! te the
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~~~e~ t~~~ee~~~;~ e~~'~~ 'ee~~~ e~ ~ ~~~~! ~~~~~;~~~~ .... ....
¥~~~e ~~~=e-e¿~~~~7 u~le5s the ~~~i~~ to tra~sfer is ba5e~ O~

t~e grounds tha~ a~ i~~artia~ t~~al canno~ be hac ~~¿E= ?~leE

: 5.. -2 59 0:: on the grounè 0: r:.cn::a :..:;ry ver.ue, ?1:ovièed thc t s-.::!:

c:ei~ was p::evious1v not available to the m~vant or tc tr.e o:.~er

movant or movants. In addition, if venue has been sustaineè as

acainst a m.otion t.o transfer, or if an action has been transferred
to a proper county in response to a motion to trans:er, then a

motion to transfer bv a carty added subsecuent to the ru1 inç on

anothe:: Dartv' s motion. to transfer. may be filed as a orerec.uisi'te,._. . ... . .. . ... . ....... ...-
to an a~~e31, bu~ it sr.a1l be cc~si~e~ed as overruled bv o~e~a:.i=n

of la~ u~:in fi!inc,unless the rn8:.io~ to t~ans:er is base~ on ~~e

grounès thei t an im::eirti a1 trial cannot be r.aè unèe:: Rules 2S 7- 2 59

O~ O~ the a~ou~ë of mandator v ve~ue, ~~oviceè thatsucn cla~~ ~as_. .. . . ~
not rnaèebv the other movant or movants.-

Parties who are added subsequently to an action and are

precl uèed by this rule from ha\-ing a motion to transfer consièered

may reiise the pro?rietyof ve~u~ O~ ë?peal, provided that t~e

pa::ty has ti~ely filed a motic~ :'0 t~ei~s:e=.
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99
LAW OfFICES

SOULES 8 REED
800 MILAM BUILDINC . EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPHANIE A, BElBE R
ROBERT E. ETlIi-CER
PETER F CILO,'"
ROBERT 0 REED
5U5,"''' D. REED

RA"'D I RIUI~

IEB C SA"'FCRD
SUZA"E L""CFORD S.'\l'FORD
HUCH L, SCOTT. JR.
5U5...i- C.SHA'K
LUTHER H. SOULES 11
w, ~', TORREY

TElEPHO'E
(512) 22.i-914.j

April l4,1986

Mr. Sam Sparks
Gramling, Mounce, Sims,
Galatzan & Harris
P.O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 99, 106, 107, 145, and
215. Please draft, in proper form for Committee consideration,
appropriate Rule changes for submission to the Committee and
circulate them among your Standing Subcommittee members to secure
their comments.

As always, thank you for your keen attention to the business of
the Advisory Corni ttee.

LHSIII/tat
encl/ as

Very truly yours,~ ,.,',./ J¿~
UUTHE/i;:ii. SOULES III

......,.,/
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lEI' 1l'~TIU'lIt:- L. llU,

~-~~A
c;I1 ~dJe . e "

su PRE..I E Co en T 0 F TEXAS Cl.ud---THE
PO BOX 112.1, c~inoi snTIo" .'I..KY :-1. \\'AKElIELD

Jl¡,TICES
SEARS :-kGEE
ROBERTM, C..MPBELL
fRA:-KU:- S, SPEARS
CL. itA Y
jA:'1ES p, \\'ALL,KE
TED Z, ROBERl:O:-
\\IU.i.UL \\ KIl(;ARU:-
RAlL -A, GO:-Z,-\LEZ

AlSTI:', rrx.\." -R- J I
EXEClTI\'E ASST

\\'IL1.A:-I L. \\'ILI.S

AD\1I:'ISTRATI\'E ..SST.
:-IARY A:':' DEI'IBAlc.H

March 11, 1986

-----.
r~ r. r~; c h a e 1 T. Gall a g her, C h a; rm an
Adm; n i s t r at ion 0 f Jus tic e Com mitt e e
F ish e r, G all a g her, Per r i n & L ew i s

2600 Two Houston Center
Houston, TX 77010

Mr. Luther H. Soules, III, Chairman
Sup r em e Co u r tAd vis 0 r y Com m i t tee

Soules, Cliffe & Reed
8 0 0 Mil am B u i 1 din g
San Ant 0 n i 0, T X 782 D 5

Re: Rul es 99,103,106 and 107.

Dear Mike and Luke:

I am enclosing suggested revi sions to the above rul es
from Mr. Charles R. Griggs of Sweetwater.

May I suggest that these matter be pl aced on our next
Agenda.

50::1Y ·

,Vafn e s P. W all ac e

~/Û s tic e
~'

JPfl:fw
Enclosure
cc: Mr. Charles R. Griggs

Nunn, Gri ggs, Hetsel & Jones
Doscher Building
Swe~twat er, Tex as 79556-0488 00000237



NuN'N'. GRIGGS. '\VETSEL & JONES
LAWYERS

CHA8, L, Nt::;:;
CHA, R, GIU()()8
Rop E. WETSEL

C, E, JONES

DOSCHER eUll.OING TELEPBONl!
ÄREA COPE PIll

2:10/00.8
P,O, Box 088

SWEETWATEA,TEXAS 79556-0488

March 10, 1986

The Honorab Ie John Cornyn
37th District Court
Bexar County Courthouse
San Antonio, Texas 78205

Mr. Phillip Johnson
Attorney at Law
10th Floor~ First National Bank Building
Lubbock, Texas 79408

Gentlemen:

At the 1 a s t meeting of the Commit tee on Adm i n i s t r a ti 0 n of
Justice, the full Committee apparently approved the suggested
revision of the rule permitting service by mail. The Committee
further indicated that the matter should be voted on at the next
regular meeting, which will be early in April.

To each of you, 1 enclose a suggested revision of Rules 99, 103,
ID6 and 107. I have called to Bar Headquarters %0 secure the
n-e c e s sa r y for m for sub m i t tin g the s e c h a n g e s to C Omm it tee act ion
bu% with Evelyn gone, no one seemed to know what I was talking
about. In any case, I submit the proposed rule changes to you
for your comments and suggestions. I will try to have the
proposed changes in proper form at an early date so, if you think
there should be any changes, please let me hear from you as Soon
as possible.

CRG:bl
Enc Losure ,_
cc: ThÆ Honorab 1 e J ame s Wallac e

Associate Justice, Supreme Court of Texas
P. O. Box 12248
AuJtin, Texas 78711

00300238



STATE BAR OF TEXAS

COMMITTEE ON AD~.\lNISTRATION OF J.USTICE

REOUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE.

i. Exact wording of existing Rule:

A
B

C

o
E

F

G
H

I

J
K

L
M

N

o
P

o
R

RULE 99. ISSUA~CE

When a petition is filed witli the clerk, he shall :;roi:otlv
issue such citations, for the defendant or defendants, as shall
be re~ue.ced by any party or his attorney.

E~D OF EXISTIXG ReLE 99

II. Proposec Rule: U.~ark through deletions to existing rule with dasnes or put in parentnesis: uncerline proposed

ne.. worcing; see example attacneol.

1

2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
etc.

RULE 99. ISSU';;;CE

When a petition is filed with the clerk, he shall ?ronpt y
issue such citataions, for the defendant or defendants. as sha
be reauest.dby any party or his attorney. Such citations sha
be delivered to the nlaintiff or t~ ~laintir:'s att",.""", r
tho s eo ,. son 5 r e so 0 n s i l: 1 e r 0 rs e r i c e ~ 5 s.e t .forth :" ::i.e e
Rules, a snail be reQuested bv t~e D1 inti:: or the 0Ial0:l:: s
at t0r:iev

E ~ n u r l IW I' (l S En I; l 1.. 'l q

Brief statement of reas.ns for rec;uestec changes and advantages to be served by prOPosed new Ru:e:

Date

Rf.pecttul/y S\Jbm1nCd, 00000239
197 ~;3me

.....-.- ~_~h.:.



RULE 99. ISSUANCE

When a petition iafiled with the clerk, he $hall pr~cptl
is sue au c h c ita t ions , for the de fend an tor de fen d ant a , aii a h a 1
be requested b~ any party or his attorney, Such citstionsshal
be delivered to the plaintiff or the plaintiff's attorney, 0
those persons responsible for service as set forth in thes
Rules, as shall be requested by the plaintiff or the plaintiff'
attorney.

RUeE i93, 9FFi6SR WHe MA¥ SERVE~

RULE 103, OFFICER OR PERSON WHO MAY SERVE.

All process may be serVed by the sheriff or aoy constable
of any co~nty in which the party to be served ia found !o~, if
by lIaii, either of the eounty in .,hich i:he cafleiø pending or of
ehe county i. whieh the party ~o be 8e~vedi. found); provide~
that no officeT who is a party to or interested in the outcoce 0 f
II suit shall serve any process therein. (Ser,,"ice by registered
or eertified lIaii an4 eitation by pubiieation lIay be made by the
eierli of the coiiri: in which the elifle is pending~J Service of
citation bv publication may be made bv the clerk of the court in
which the case is pendinR andaervice by mail ascontecolated by
Rule 106~a) (2) may be made bv the clerk of the courti n which the
cas e i s pen din g 0 l' may be mad e by the pa l' t y, 0 l' the at tor n e v 0 f
the party who is seeking service.

RULE 106. SERVICE OF CITATION

(a) Unless the citation or an order of the court otherwisedirects, the citation ahall be served by any officer .2
person authori~ed by Rule 103 by

(1) delivering to the defendant, in person, bv a sheriff
or constable referred to in Rule 103, a true copy of
the citation with the date of delivery endorsed
thereon with a copy of the petition attached
there to, or

(2) (1IIid:ii'lq; to the defe'ldiinli: by registered or
e e r t i fie d II ~ i i T wi e b de i i . e r, ~e w e r i e t e d e 0

addre.flee O~~YT retnrft reeeip~ reqaeseedT a t~ae
eopy of ehe eitation vieh a eop, of the peeieioa
ati:aened ehereeo~ J

(2) mailirtg a copy of the citation, with a cop. of the
,petition attached there to, ( by fi l' st c1 as sma il ,
postage prepaid) to the person to be served, together
with twocopiesofa notice and scknoYledgment
conforming subatantially to the form hereinafter set
out and are t urn en vel ope , post a ii e pre p aid and
addressed to the sender. If n oa c k no.. led g men t of
aervice ~nder this subdivision of this Rule is
received by the sender within twenty (2D)dsvs after
the date of mailing,aerviceof8~chcitation and
petition shall b'e'made by some other form of service
provided in thia rule. Iiowever, unless good cause is
shown for not doinR so, the co~rt mavorder the
psvmentof costs of other methods of personal service
by the person served if such person does not complete
and return the notice and acknovled.mentofreceiPt
within twenty (20) days after ~ailing. The notice
and acknowledgment of receipt of citation snd
p e ti t ion a h a 11 each be executed under oath.
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UIIEIll'STln
.I0ll:\ L. lULL P,O.LL0X iii iX

THE SUPREME COURT OF TEXAS
C\pITOI. s1:.'Oo'\

.IlSTlns
SE:\RS :\k(;H

ROHERT M, CA:\IPHFLI.
FRA'\J.U:\ S, SPEARs
CI. RAY
.IA \ii.s p, \\AI.L.KE
TED Z. ROHERTSO:\
\\11.,1.-\:\1 \\, J.IJ.,ARLI:\
ini 'i. ,-\. (.O:\L-\U:Z

AI'Sll'\, iiXAS "'ti-II

Mr. luther ~. Soules, Ill, Chairman
Supreme Court Advi sory Commi ttee
Soul es & Cl i ffe
1235 Milam Building
San Antonio, TX 78205

Mr. Mi chael T. Gall agher, Chai rman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis

-70th Fl., Allied Bank Plaza
Houston, TX 77002

Re: Rule 101

Dear Luke and Mi ke:

S e p t em b e r 18, 1985

I am enc 1 os i ng a 1 ette r in rega rd to the above
rule.

May 1 suggest that this matter be placed on
our n ext !f\ 9 end a .

J P W: fw
Enclosure

Si ncerely,

r-
Wallace

ClERJ.
MARY:\1. \\'AJ.nII:I.D

EXEClTI\T Ass",
\\ll.lIA:\1 L \\ ILI.i..

AD"II'\ISTIUTI\1: ,-\",sT
MARY A'\'\ DHIB,-\l (,H

ooa00241



LOGAN. LEAR. GOSSETT. HARRISON, REESE 8: WILSON
ATTORNEYS AT LAw

12 NORTH ABIt

P. O. CI\AWUI g II
SAN ANGELO. TEXAS 76!:02.0911

RA.L"H LOGA" (lgI3.lgS3)
To.. Li:.."
GREG GOS5f.TT
GEORGi: W, H..RRISON
MORRI5 M. Ri:£Slt, 'ill,
CLYClt WILSON
JI)NATHAN R. CAVIS

TELEP'HONE (915) !.~~.32.1

Septeober 12, 1985

tL I Uo

~) úbi 7

I(Honorable John Hill, Chief Justice
Texas Supreme Court
Supreme Court Building
Austin, Texas 78711

Re: Proposal of Amendment to the Texas Rules of Court

De arC hie f Just ice Hi 11 :

I vould like to propose a change in the requisites for ci-
tation as set out in Rule 10l of the Texas Rules of Civil
Procedure. Presently our citation has required the defen-
dant "to appear by filing a written answer to plaintiff's
petition at or before ten o'clock A.M. of the Monday next
after the expiration of 20 days after the date of service
thereof. II

My objection to this anachronism is two-fold. First, the
computation of the answer day can sometimes be confusing,
particularly if the twentieth day falls on Monday or the
Monday ~s a holiday. Se~ondly, often intelligent clients
assume that they must appear in court at ten 0' clock on
the a~swer day and are confused by this terminology. Why
not p r ¿ v ide t hat an an s v e r m u s t be f i 1 e d vi th in a de fin i t e
time, such as 20 days as required in federal court?

In this age of fair notice and consumer protection I would
also suggest that citation might contain some simple state-
ment to the recipient, such as: You have been sued. You
have a right to retain an attorney, If you do not file a
vritten answer with the appropriate court within the appro-
priatetime, a default judgment may be taken against you.

Your ~onsideration to the above will be greatly appreciated.

With warmest regards, I remain

Very truly yourSJ

HARRISON, REESE & WILSON

00a0024Z
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LAW OHieES

SOU LES, CLIFFE (1 R.EED

'.Ji..~.~~S R.~:"~fFE

800 MIL"'~i BUILDIl\C, EAST TRViS :\T SOLEDAD

SA." ANTONIO. TEXA 78205

(512) 224,9144 BINZ BUIL~!V~, SWl-1 ¡:~8Ç?,
1001 EX;..s r,T Mr,:~.

HOUST::~,. TE.(~.:, 77::~' 2

(7i3. 22O:''ô12,c

5-:E?i-..."iE .. BELBER

F.2BER-: E. ETL::-CER
RC5EiU ¡:, REED
5;'~A" D. REED
5~Z."'''SE VSCFOR:: S..,:-¡:C?:
E:"":H LSCCi.. ::t
5;.5..." C S!-A'sK
i.L.THER H. SC;L.:"ES :!I

January 14, 1986 1605 5E'iE~TH ~:¡:.::::T
::.\v ri-,. ~::'...:.( ....:...

(~-.::) 24:"¡12~

Mr. Sam Sparks
Grambling, Mounce, Sims,

Galatzan &. Harri s
P. O. Drawer 1977
El Paso, Texas 79950

WILlIA.\i A. BM~T. ? c.
16055EvP..'T SEE E-:
BAY CL7Y. TEX.-\ 7ì.;;,.

(409) 245.1l22

Dear Sam:

Enclosed are proposed changes to Rules 103 and l06,
subrni tted by Mr. Guillermo Vega, Jr, and Honorable Menton Murray,
Jr, Please draft, in proper form for Commi ttee consideration
appropriate Rules changes for submission to the Corni ttee and
circulate them among your Standing Subcommittee members to secure
their comments.

I need your proposed Rules changes by February 15, 1986, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Aàvisory CC:7:,mi ttee.

LHS I I I : tk
Enc 10 sure s

Very truly yo.urs,:;/./. ;/~
i~ .s;uies ui/'

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas

OO~00243
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CHIEF .Il'~TICE
JOH:\ i. HIll

THE SUPREME COURT OF TEXAS
Po. !lOX 122.iS C..PlTOL SHTIO",

llSTICLI;
SE,..RS McGEE
ROHF.RTM, C.A.MPBELL
FRA'KU:\ S. SPEARS
c.i. R.A.)'

,JA~lE~ P. WALLCE
TW L. RoBERTSO:\
\\-lLlA'- \\'. KILGARLii-
RAt 'L .A., C.O:-ZALEZ

Al!~TI:-. TE'Xo\ ., ir i i

January 9, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. r-~ichael T. Gallagher, Chairman
-Aè.::-nistration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Hduston Center
Houston, TX 77010

Re: Rule 103 and Rule 106

Dear Luke and Mike:

I am enclosing a letter from Guillermo Vega
of Brownsville, in regard to the above rules.

May I suggest that this matter be placed on our
next Agenda.

Sincerely,

~
~9'e7 P. Wallace
SÚstice

JP\'¡: fw
Enclosure
cc: Mr. Guillermo Vega, Jr.

At torney at Law
P.O. Bo x 191 1

CLERK
MARY M. \X'AKEFIELD

EXECl!TIVE ASST.
WILLIAM 1. \X'ILLIS

. ~'~.~':~i.~:.T~'.~ 'aE~
MARY A:-N DEFIBAVGH
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Guillermo Vega, Jr.
Arrome)' at Lau'

546-5573 P.O. Box 1911

Brownsiiìlle, Texas 78520

December 13, 1985

Supreme Court of Texas
Supreme Court Building
P.O. Box 12248
Austin, Texas 78711

RE: Rule 103 and Rule 106

GenU emen:

I would like to petition the Supreme Court to change Rule 103 and Rule 106
to read as follows:

Anyone who is of the age of 18 and over and competent to testify
and is not a party to the suit is allowed to serve civil p!'ocess.

A private party or process serving company can be appointed by a
Notìon and Order to Serve Civil Process within the state of Texas.

Thank You. 1/ ~ 1 ' /\
~:lL#~()kÚ'lcrö Vega, Jr. f/¡YJ/ 'Attorney at Law /

../
GV / 1t
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CIlIH I(~'I It I
.1011'1.. 1111.,

THE SCPRE~lE COURT OF TEXAS
PO BOX 122 IIi U.l'llOl. ~HTlO'

CLERK
M,..Hy ~1. \\'..KHIELD

.II ~11U:~
~L\"~ 'ld..1 I'
ROUI'RT \1, 1..."lI'HH.1.
I'R...'KLl' i-. ~I'L\lb
LL. R..y
.i..\lb 1'. \\..U,..\U:

TEl) Z. IWHFRli-o:\
\\ II'Ll,Ul \\, Kla,AH.LI:\
"...1 L ,.., (;O:\Z..ifZ

..1 'SLL:'. rrX,\S -H- I I
EXHTll\"f ,......T

\\ILLIAM L \\ILLIS

..D\I/:\ISTR..ll\.f ..SST
. o. .l\T-1.:-~. ~i..J.I-Jl).\L-(j~

January 9, i 986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Conni ttee
Soules, Cliffe & Reea
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

'Re: Civil Process Servers

Dear Luke and Mike:

I am enclosing a letter from Judge Menton Murray, Jr.,
of Brownsville, regarding civil process servers.

May I suggest that this matter be placed on our
next Agenda.

Sincerely,
'\/ .

I r-)4J,nmes P. Wallace
.istice

J PW : fw
Enclosure
cc: Honorable Menton Murray, Jr.

District Judge
357th District Court
974 E. Harrison
Brownsville, Tx 78520

OOOOOZ46
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THREE HUNDRED FIFTY SEVENTH DISTRICT COURT
STATE OF TEXAS

MESTOS MURRAY. JR.
(l!iTRICT Jt:DGE

CAMERO~ COl.'STl COl'RTHOUSE
!l1. E, HARRISON

.RO~'NSnLU:. TEXAS nuo
$i:,$..,li!37

December 3, 1985

Rules Committee
Supreme Court of Texas
Supreme Court Building
Austin, Texas 787ll
RE: CIVIL PROCESS SERVERS

Dear Sirs:

I am sure that you have received substantial comment regaraing the fall
out from recent Court of Appeals decisions relating to the validi ty of
service by Civil Process Servers. I am not here to quarrel with these
rulings as they appear to be in com~: :ance with the existing rules. r
am suggesting that it is time to change those rules.

For several years we in Cameron County have gotten along nicely with
process being served by private civil process 

servers. The attorneys,to a great extent, have used the private service rather than the
Sheriff i s Office or the Constables for obvious market place reasoning
that they have gotten better service privately than through the various
elected off icials. I recognize that service of ci vil process is a
potential money maker for the county which could more than offset the
cost of providing the manpower to properly give such service.
Notwithstanding, public process serving has lagged substantial1y behind
private process serving in this county for several years. I have my
suspicions as to the reasons for this but they are somewhat conjectural
on my part. Suffice it to say that we are not really set up in this
county to adequately provide for all of the necessary service of pro-
cess on a basis nearly so prompt as that provided by civil process ser-
vers in the pr iva te sector. I do not see any reason why the various
factors that have contributed to this si tuation are going to change in
the forseeabl~ future.

While ¡ am not particularly tied to any specif ic rule change, I would
generally endorse any reasonable change which would allow private civil
process ~erving either with .or without prior court approval. I do not
object to having to approve private service of process andr certainly
30 not suggest that the public sector should be excluded from the ser-
iice of process. I merely suggest that the option be available 

to the;ourt and the li tigants to Use either of the two.

ooa00247



I recognize that there must be some significant ~pposition to offi-
cially recognizing by rule a practice that has occurred throughout the
state prior to the recent appellate decisions. I suspect that some
type of compromise could be reached that would accommodate all parties.
I know that the present state of the- L.aw wi.i.L~u J.t:yui.ces i:a.i.lurè -on -the---
part of the public process server prior to the use of a private process
server is totally unacceptable since failure on the part of the public
process server takes too much time and seriously delays the prompt
trial of cases, particularly those involving short notice periods such
as temporary restraining orders, temporary injunctions and Show-cause
orders.
I hope that you will give prompt attention to this seri.ous matter.

Yours very truly,

-~~(2
Judge

;) cc:Eoole Gonzalez

oon00248



LAW OFFICES

'-.

I. (, ..,-- _/

SOULES 8 REED
800 MILAM BUILDING' EAST TRAVIS AT SOI_EDAD

SAN ANTONIO. TEXAS 78205

STEPHANIE A BElBE R
ROBERT E ETLI~GER.
PETER F GAZD.~

ROBERT D REED

SUSAN D. REED

RAND J. RI,,L"
IEB C. SA"FORD
SUZA"E LAi-GFCRD SAMORD
HUGH L. SCC;T. JR,
SUSAN C.SHA',,

LUTHER H SOULES III
\1., W. TORREY

THEPHO"E
(512) 22':-9144

February 10, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,

Calatzan & Harri s
P. O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules l03 and 106 submitted
by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted
by Mr. Charles Griggs; proposed Change to Rule 142 

submitted byWendell Loomis; proposed changes to Rules 205, 206-1 and 207
submitted by Charles Matthews. Please draft, in proper form for
Committee consideration appropriate 

Rules changes for submissionto the Committee and circulate them among your Standing
Subcoinmi ttee members to secure thei r comments.

I need your proposed Rules changes by February is, 1986, to
circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business
of the Advi sory Commi ttee.

Very truly yours,

LHS I I I : tk
Enclosures

Luther H. Soules I I I

cc: Honorable James P. Wallace,
JUstice, Supreme Court of Texas
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KENNEDY. BURLESON & HACKNEY
ATTORNEYS AT LAW
1 GOO FOUR Al.Lltft CI!HT£1I
HOUSTO:o, TEXAS 7700

17131 9~ 1,0730

TELECOPIER 1713. P5' ,P8e4
February 2, 1986

TELEX 353953

Honorable James P. Wallace
Supreme Court of Texas
P.O. Box 12248
Capi tal Station
Austin, Texas 78711.. .

RE: Texas Association of Civil Process Server l s Petition for
Amending Rules 103 and 106 of the Texas Rules of Civil
Procedure Pursuant to the Supreme Court 1 s Rule-Making
Authority Under §22.004 of the Texas Government Code

Dear Justice Wallace:

Enclosed please find for your review The Texas Association of
Civil Process Server 's Petition for Amending Rules 103 

and 106 ofthe Texas Rules of Civil Procedure Pursuant to the Supreme Court's
Rule-Making Authority Under § 22.004 of the Texas Government Code.

We have also forwarded a copy of this petition to the Admin-
istrative Justice Committee and the Supreme Court Advisory
Commit tee for its review.

After you have had the opportunity to review the petition, if
-you should have any questions and/or comments, please feel free to
give me a ca.lL.

Very truly yours,

ESH:kah
Enclosure
File No. 5072.00

~ri'~~
For the Firm

cc: Mr. Edward Pankau
Texas "Association of Civil
Process Servers

cc: Mr. Michael T. Gallagher
chairman, Administrative Justice
Commi t tee

/cc: Mr. Luther H. Soules, III
Chairman, Supreme Court Advisory
Committee OOJ00250



#5072.00: CPH:kah: 1/17/86: #k-15

TO:

The Texas Supreme Court

The Administrative Justice Committee
AND

The Supreme Court Advisory Committee

Peti tion for Amending Rules 103 and 106
of the Texas Rules of Ci vi 1 Procedure Pursuant
to the Supreme Court's Rule-Making Authority
Under §22, 004 of the Texas Government Code

KENNEDY, BURLESON & HACKNEY

BY: EDWARD S. HUBBARD
TBA#1013l 700

- 1600 -Four A.l.le~enter~
HOuston, Texas 77002
(713) 951-0730

Attorneys for The Texas
Association of Civil
Process Servers
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5072.00: CPH:kah: 1/17/86: lk-15

PETITION FOR AMENDING RULES 103
AND 106 OF THE TEXAS RULES OF CIVIL PROCEDURE

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

NOW COMES THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS,

whose members are engaged in the business of private process

service within the State of Texas, and petition this Court to

amend Rules 103 and 106 of the Texas Rules of Civil Procedure, so

as to allow for the alternative of private service of process in

civil cases without first requiring such service to be attempted

through Sheriffs, Constables or court clerks. In support of such

petition, THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS, provide

the following arguments:

1.

JUDICIAL AND SOCIAL
POLICY: THE NEED FOR CHANGE

There comes a time in the evolution and development of the

laws of every Jurisdiction when changes should be made in even the

most enduring and traditional laws or policies. There are rules
and customs logically and rationally founded that eventually

become outsiated or outweighed by practical considerations. Our

State i s judicial system has arrived at such a time for change in
Rules 103 and 106 of the Texas Rules of Civil Procedure, which

regulate service of process in civil cases.

00000252
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Limited budgets and increased needs for law enforcement are

inherent in urban, and rapidly growing counties.
The POPulation

of Texas continues to grow at a rapid pace, and the state now con-

tains more than sixteen million inhabitants. (u. s. Dept. of
COITerce Bureau of Census Estimates of the Resident Population .of

States, July 1, 1984 and 1985). Constant growth has strained the

abili ty of limited county budgets to provide for essential public
services, while increasing the demands upon peace officers to pro-

vide adequate law enforcement to protect the public. More signi-

ficantly, the urbanization of Texas wiii be a lasting cause of

strained budgets and increased law enforcement requirements.

It is the mandatory duty of Sheriffs and Constables of Texas

to serve all writs and processes directed or delivered to them by

legal authority. TEX. REV. CIV. STAT. ANN. art. 6883 and 6885

(Vernon 1960). Sheriffs and Constables are required to attempt

service of process before others may be allowed to attempt such

service. TEX. REV. CIV. PRoe. Rule 103, Rule 106. The limited
county bUdgets and increased public safety responsibilites cause

understaffed Sheriffs i and Constables i Departments.
It has been

proven that Sheriffs i and Constables i Departments can become so

understaffed that they cannot meet all the needs of the public for

which they ~ave responsibility. As a result, service of process

is not effected. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. - Corpus Christi 1985, no writ); Lawyers Civil Process v.

State Ex. ReI. Vines, 690 S.W.2d 939 (Tex. App. - Dallas 1985, no

wr it) . The courts in those cases give strong indications that
OOa00253

2



private process servers should be allowed to serve all process;

however, the courts hands were tied since the rule-making author-

itYon that Inatter rests with the Texas Supreme Court. Garcia v.

Gutierrez, 697 S.W.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

provide sufficient staff and equipment to accommodate the mounting

documents which must be served. Yet the majority of taxpayers

never need or use the judicial system, while there are others who

need and desire access to the Courts to prosecute claims and

requests. Some of that heavy burden can be and should be shifted

from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-

prise service of process shifts some of that burden. Although it

can be said that many or most Sheriffs i and Constables i Depart-

ments operate with zeal and determination, they wiii not be able

to equal the efficiencies inherent in a free enterprise endeavor

due to the burdensome bUdgeting prOCesses and taxpayer ,limits.

See Garcia v. Gutierrez, 697 S.W.2d at 759.

The Federal Rules of Civil Procedure have for sometime

allowed private persons to serve process. (Fed. R. Civ. Proc. Rule

4) There are no substantive complaints regarding the Federal

system which allows such process. Due process is met, access to

the Courts is more efficient, and jUdicial economy has been

served. In the Garcia and Lawyers Civil Process cases the Courts

stated that the arguments of jUdicial eco.nomy and efficiency are
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persuasive, and virtually declared that it would be in the best

interest of our jUdicial system to allow private process service

similar to that allowed under the Federal rules.

Moreover, an adoption of the practical efficiencies of the

private process 
service alternative 

need not jeopardize the fair-
nessand legitimacy sought to be maintained through the present

Sheriffs, Constables and court clerks (by certified mail) should

system. First, the alternative of public process service through

remain available for those litigants who could not afford the ser-

vices of private process servers, but who need access to the

system. See Boddie v. Conneticut, 401 u. S. 371, 97 S. Ct. 780

(1971). Second, in recent hearings before the Texas legislature,
representa ti ves of the Te xa s Private Investigators Boardacknowledged that the Board could use its present facilities to

provide for licenSing and r~gulation of the private process

service industry. (Hearing held on HB#613 before the House

Committee on Law Enforcement, May 1, 1985). By maintaining public

alternatives and state supervision, the state wiii benefit from

the efficient pri vate a1 ternati ve wi thout abandoning itsresponsibility to protect the public welfare.

We petition the Court for relief, because the COmmon law is

not an aVenue available for change in the rules of civil process
,,

in ,.this particular instance. The rules are statutory in nature.
It is felt by many that on some issues change in the COmmon law is

the most effective or appropriate means in meeting the chclnging
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needs of the judicial system and desires of the people. That

rneth.od of change is left to our judicial branch. Because it is

statutory, the Texas Rules of Civil Procedure would seem to need

legislative enactment for the change. In Texas, however, this is

not true. The Texas legislature has seen fit to allow the well

respected Texas Supreme Court to establish the Rules of Civil

Procedure and make changes where needed. TEX. GOV. CODE §22, 004.

Thus, the Rules of Civil Procedure are developed and overseen

jointiy by the legislative and judicial branches.

The legislature in several recent sessions reviewed the need

for a change in the rules of process serving. In 1983, the 68th

Session of the Texas Legislature passed changes allowing private

process servers to serve civil process issued by the Courts of

this state in the manner provided by law for service by Sheriffs

and Constables with few exceptions. That passage exhibited the

desire of the people of Texas through their elected representa-

tives to change the rules regarding service of process 

in this
state. The change petitioned for herein would have been effective

tha t year, but for a Governor's veto. Now two of the three

branches of the Texas government have had a hand in the Itvement

of the state to change the rule. The legislature has approved it.

A Gove.rnor ¡has not. Years ago the legiSlature understood and

cOntinues to understand that the highest Court in the Texas judi-

cial system should have the best knowledge and understanding of

the Texas Rules of Civil Procedure, and it is the Texas Supreme
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Court that should make the change whose time has come.

II.
Legal Arguments and Authorities In

Suooort of Arendino Ruies- - -
The inadequacies arising from the strict construction of

for redress of grievances.

abili ty to obtain effective access to this state's judicial system

Rules l03 and 106 have become acute, and are affecting litigants i

the guarantee of due process under the Fourteenth Amendment to the

service of process which violates its own constitution, as well as

service of process the state may Soon be faced with a system of

Wi thout a change in the method of

United States Constitution.

Under Article 1, Section 13 of the Texas Constitution "(aJii

his lands, goods, person or reputation, shall have remedy by due

cOurts shall be open, and every person for an injury done him, in

Course of law. II In interpreting the requirements of Section 13,

the Texas Supreme Court has stated that Ita statute or ordinance

denial of due process under Article 1, Section 13 and is there-

for injuries caused by the wrongful acts of another amounts to a

that unreasonably abridges a justifiable right to obtain redress

fore, void. II Sax v. Votteler, 648 S.W.2d 661, 665 (Tex. 1983).

right to redress would be balanced against the legislative basis

In applying this standard the Court stated that the litigants i

for the regulation, considering both the general purpose of the

6
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rule and the extent to which the litigants i right to red.ress is
affected. Sax v. Votteler, 648 S.W.2d at 665-666. Moreover,
since 1885, the U.S. Supreme Court has recognized that the Due

Process provisions of the Fifth and Fourteenth Amendments to the

United States Constitution guarantee a right of access for

litigants to the judicial process. Doe v. Schneider, 443 F. Supp.

780 (D. Kansas, 1978). The right of access is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddie v. Conneticut, 401 u.s. 371, 377,

91 S. Ct. 780, 785 (1971). The right of access requires that
persons who are forced to settle their claims through the judicial

system shall be given a meaningful opportunity to be heard.

Boddie v. Conneticut, 91 S. Ct. at 785: See Dorsey v. City of New-
York, 321 N.Y.S.2d 129, 130 (1971).

The "right to access" is a right to effective access to judi-

cial recourse, as opposed to a right to a certain remedy.
When

the availabil ty or functioning of the judicial process is impaired

by acts of the State, so as to interfere with, or impede a liti-

gants i access to the judicial system for redress of his rights,

the State has deprived the Plaintiff of liberty or property

without due process of law. Doe v.Schneider, 443 F. Supp. at 787:
Boddie v. ! Conneticut, 91 S. Ct. at 791 (Brennan concurring): See
t
Pope and McConnico, Practicing Law with a 1981 Texas Rules, 32

Baylor L. Rev. 457, 484 (1980). A cause of action whether

grounded in the conuon law or granted by statute, is a property

7
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right protected by the guarantee of Due Process.

Votteler, 648 S.W.2d at 665.
Sax v.

Courts, when applying the Due
Process guarantee to the right of access, have found that a
refusal to allow an individual to be served with judicial process

violates due process of law. Application of Brux, 216 F.Supp. 956

(D. Haw. 1963); Doe v. Schneider 443 F.Supp. at 787.
In April, 1985, the Court of Appeals for the Fifth Supreme

Judicial District of Texas ruled that the mandatory language of

Rules 103 and 106 was binding, and that private civil process

servers could not serve citations without service having been

attempted by Sheriffs or Constables first.
Lawvers Civil Process-

v. State Ex. ReI Vines, 690 S.W.2d 939 (Tex. App.- Dallas 1985, no

wri t.) 'lestimony received by the trial court in the Lawyers Civil

Process case, showed that there were as many as 25,000 unserved

papers over the past three years in Dallas County alone. i
Both

the appellate court in the Lawvers- Civil Process case and the
Corpus Christi Court of Appeals in Garcia v. Gutierrez, 697 s. W. 2d

758 (Tex. App. - Corpus Christi 1985, no writ) found the practical

arguments of counsels representing the appellants, which cited the

limited county budgets, understaffed Sheriffs' Departments and

inefficiencies inherent in the governmental system in support of

the more efficient private civil process alternative, to be

1 Appellant's brief in the Lawyers's Civil Process case
ci ted the following facts in support of its arguments
against the mandatory application of Rules 103 and 106:
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persuasive. Though noting the strength of the argument, the court

was forced to find that "unfortunately, however, no arnount of

practical consideration or desire for judicial econorny and

efficiency can transfer to this court the decision on matters

which have already been decided by statutory enactments of the

legislature and the rUle-rnaking authority of the Suprerne Court."

footnote cont.-

.. In a trial before the court, Plaintiff Keene, Constable
of Precinct 1, Dallas County, Texas, testified that he had a
backlog of civil papers for the last three or four years.
(S.F. 129). Defendant's Exhibit No.5 is Keene's activity
report. The report for January, 1983 showed that there were
6,280 unserved papers. (S.F. 131). A paper which is paid for
but not served, is returned as served in Keene's report.
(S.F. l30). Keene's record showed that he served 4,729
papers in January 1983, but that figure included the papers
that Keene returned to the Clerk's office that were not
served. (S.F. 131, 132). Keene did not have a statistical
record with him that would show how many unserved papers he
had in his office at the tirne he testified. (S.F. 132).

"Plaintiff Jack Richardson, Constable of Precinct 2,
Dallas County, Texas, testified that the total number of
papers including criminal warrants that he had on hand
September 30, 1983 was 8,397. Richardson also reported as
served papers for which he had been paid-btI-wich'--he-na-d-
been unable to serve. His report that 3,472 papers were
served in the month of September, 1983 included such paid-for
papers which were not actually served. (S.F. 137, 137).

"Judge Dan Gibbs, Judge of the 303rd District Court tes-
tified that he frequently signed orde.rs appointing private
procesls servers to serve citations out of his court. He had
been doing this for two or three years. Before he signs the
Order he receives a sworn motion and a motion to appoint the
process server. These sworn motions set out as reasons for
the order: the backlog of unserved civil process and the
delays in serving the process. (S.F. 141-142)

00000260
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Where the Courts lack the discretion to provide for quick and

efficient access to the judicial system, (regardless of the si tua-
tion or the needs of litigants, the rules will inevitably lead to

impractical adn inequitable results, and will "endanger our entire

system of justice. II Pope and McConnico, Practicing Law With the

1981 Texas Rules, 32 Baylor Law Review 457, 484 (1980).

The Court in the Garcia case correctly isolated the only

effective means for changing the current inequitable circumstances

footnote cont.-

"Judge Gibbs testified that when a temporary restraining
order is involved in a petition filed in a family court, the
temporary restraining order lasts only ten days. In order
for the temporary restraining order to become a temporary
injunction it must be heard wi thin ten days and notice must
be given to the responding parties in sufficient time to give
adequate notices to get prepared. Unless the papers are
served within time to give proper notice, the temporary
restraining order is either dissolved or has to be continued.
This will produce a backlog in cases involving temporary
restraining orders.

"The same situation exists with regard to contempt
motions.

"On Motions to Modify that have-~to-be.et-t least-
thirty days with sufficient time to answer and respond, if
service' is not achieved within that length of time, those
motions have to be reset and therefore, build up the backlogof cases down the line. (S. F. l43, 144).

"Judge Gibbs l s experience is that in most cases the
docke,t. of his court is assisted by private process servers
because it is faster and the service is better. In response
to the question, "Would the lack of private servers cause
delays of your docket?" he responded, "We are getting more
t1efini te answers, and those people are notified at a proper
time by using them.
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caused by the present rules. The problem will not be solved by

trying to coerce the Commissioner i s Court to budget more funds for

service of process. Instead, noting the practical circumstances

that face Sheriffs and Constables in this state, the proper remedy

is for this Court, through its rUle-making authority, to change

the rules to allow for the a1 ternati ve of private service of pro-

cess. As cited above, the political and practical considerations

facing the legislature, Governor and Commissioner i s Courts in

footnote cont.-

"Judge Linda Thomas, Judge of the 256th District Court,
testified that when she signed orders appointing private
process servers for citations, notices, and temporary
restraining orders she examines the motion requesting
appointment, the affidavit supporting the request for the
appointment for its sufficiency as a basis for signing the
order bef.ore she signs the order. (S. f'. 161, 162).

"Her experience found a necessity for appointing private
proce~s servers because in the 265th District Court, which is
a famiiy court, the Court is frequently trying to prevent
something from occurring, such as children being taken out-
side the jurisdiction, or trying to keep money in bank
accounts, and private process servers give an additional
option for getting service and getting people under orders
until there is a Court hearing. (8. F. - 162,--6-3-'

"In many of her cases she is dealing with the threat of
money, and children and there is a need for immediate
service. wi th the use of private process servers the courts
have not had to reset their dockets nearly as much as they
did in the past. (S.F. l62)

,

"Sergeant Stanley Bolin testified as a representative of
Sheriff Don Byrd in response to a subpoena issued on DonByrd. Bolin produced a memorandum dated October 5, 1983,
introduced as Defendant i s Exhibit #30, summarizing the
numbers of papers received, executed, and returned executed
for the years 1979 through 1983. (S.F. 148, 149).
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appropriating funds makes it impractical for Sheriffs or
Constables to meet the growing demand for access to the courts of

this state. Therefore, it is for the Court throuoh j.ts nile-mak-

ing authority to devise rules which will guarantee to all liti-

gants an equal right of access to the judicial process while

footnote cont.-

"Defendant's Exhibit #30 shows that for the years
tabulated, the sheriff's office received 74,217 papers,
executing 55,898 papers, and returned unexecuted 18,305
papers. The total papers on hand as of 10/1/83 was 1,005.

"Bolin testified that the nubmer of papers coming into
the Sheriff's Department dropped off after 1981. (S.F. 150).
Basically, the sheriff's office does not serve civil process,
writs of garnishment, habeas corpus, injunctions, criminal
subpoenas, duces tecum, summons, ci tations, notices,
citations by public indication or posting, or probate papers.
(S.F. 156).

"When citations are sent to the sheriff's office they
are routed to Constable 'Forrest Keene's office. (S.F. 156,
157). If there is a criminal case witness outside of
Precinct 1, the subpoena is sent to the proper constable even
if the request to the sheriff is to get the witness for the
criminal trial the next day. (S.F. l57, 158).

"Bolin testified that the Sheriff_~S~ffJ~.e_doe_s~oL
Serve civil papers because there is an Order not to serVe
civil process except for certain types which have addresses
in Precinct Number l. The reason for this is there is not
enough staff in the Sheriff's Department to do it because the
sheriff's budget does not allow him to hire sufficient
staff. (S.F.170)

fqotnote end.

00300263
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protecting the state i s interest in aVOiding frivolous claims and

lawsuits. As the U. S. Supreme Court noted in Boddie v.

Conneticut:

"American society... bottoms its systematic defini-
tion of individual rights and duties, as well asits machinery for dispute settlement, not on cU.stom
or the will of strategically placed individuals,
but .on the common-law model. It is to courts or
other quasi-judicial official bodies, that we ulti-
mately look for the implementation 

of a regularizedorderly process of dispute settlement... Without
this guarantee that one may not be deprived of his
rights, neither liberty nor property, without due
process of law, the State iS monolopy over tech-
niques for binding conflict resolution could hardly
be said to be acceptable under our scheme of
things." 401 U.s. at 375-376.

CONCLUSION

Today there exists a barrier to the effective access of liti-

gants to the judicial system, due to the .failure, of Sheriffs and

Constables to serve process. Ultimately, it is for the courts to

uphold the rights guaranteed to citizens through their constitu-

tions. This resp.onsibility can be carried out through the court 's

case or controversy jurisdiction, or when applicable, through its

rule-making authority. The problems inherent with the strict con-

struction of Rules 103 and 106 threaten the legitimacy of the

judicial system. Therefore, we ask that this court review the

present rules of civil procedure applicable to service of process

and amend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.

ooa00264
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PRAYER

WHEREFORE, Petitioner, THE TEXAS ASSOC!ATION OF CIVIL PROCESS

SERVERS, request that this Court, through its rule-making author-

-- --- - - -i ty, amend Rules 103 and 106 of the Texas Rules of Civil Procedure

to provide for the alternative of private service of process of

all citations, writs and other forms of process in civil cases at

the ini tia tion of legal proceedings, and for such other and
further relief to which the petitioner may show itself justly

entitled.

Respectfuiiy submitted,

KENNEDY, BURLESON & HACKNEY'~~SY¿ · · .. ~-7
Edward 6. Hubbard ..
TBA#10131700
1600 Four Allen Center
Houston, Texas 77002
(7l3) 951-0730

ATTORNEY FOR PETITIONER
TEXAS ASSOCIATION OF CIVIL
PROCESS SERVERS
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LAW OFFICES

.j,!.¡~ I2p'1
/~ :JSOULES 8 REED

800 'vILAM BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPH""'IE A BELSER.

RÖBE RT E EHINGER.
PETE R F C...Z DA
ROBERT 0 R.EED

5US"'" D. REED

IV,"'D I RIPiU"

IE! C S,....FORD

5UZA""E L""CF0R.D SAKFORD
HUGH l. .sOTT. Ill.
SUS"N C, SHANPi
LUTHER H SOULES III
w, W, TORREY

TELEPHO"E
(512) 224-9144

February 18, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,

Galatzan &: Harris
P. O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rule l8a submitted by Bruce
A. Pauley and Rules 103 and 106 submitted by JUdge Herb Marsh,Jr. Please draft, in proper form for Comri ttee consideration
appropriate Rules changes for submission to the COInmittee and
circulate them among your Standing Subcomri ttee members to secure
their comments.

I need your proposed Rules changes for the March 7 and 8
meeting.

As always, thank you for your keen attention to the business
of the Advisory Corni ttee .

Very truly yours i

LHSI II: tk
Enclosures

Luther H. Soules I I I

CC: Honorable James P. Wallace,
JUstice, Supreme Court of Texas
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C1l1ff Il'STIU
JOJJ:' L IIILL 1'0. BOX lii.H

THE SUPREME COURT OF TEXAS
CAPITOL. ST\TIO:-

JlSTIUS
SfARS :'kt;H
ROIlERT ~J. CA~IPIlELL
fR:\:'KLI:' S, SPEARS
Ct. R,-\Y

JAMES P. \\'ALLAn
TED Z. ROBFRTSO:'
\\'II.L1A:'! \\. KIU.:\RLI:'
R:\lL A, (.O:,ZALEZ

AlSTIX TEXAS ""H'" I I

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

February 12, 1986

Re: Rule 13 and Rule l8a
Texas Rules of Civil Procedure

Dear Luke and Mike:

CLERK
MARY M. WAKEFIELD

EXHTTI\'E ASST.
WILLIAM L WILLIS

AD:'II:'ISTRATIVE ASST.
MAR\" A:':' DEflllACGH

I am enclosing a letter from Bruce A. Pauley of Mesquite,
regarding the above rules.

May I suggest that these matters be placed on our next
Agenda.

JP\'¡: fw
Enclosure
cc: Mr. Bruce A. Pauley

Lyon & Lyon
Town East Tower
18601 LBJ Fwy. - Suite 525
Mesquite, Texas 75150

Sincerely,

~ ~. waiiace~ic~

O CAO O""I.'~-'. .~! . 4. n ,



L'YON &- I.,;YON
ADORNEYS AND COUNSElORS AT LAW

TOWN EAST TOWER
18601 LBJ FWY,. SUITE 525

MESOUITE, TEXAS 75150

TED B LYON. JR.
ROBERT CHARLES LYON

BRUCE A. PAULEY

MICHAEL A, YONKS

214-279-6571

February 10, 1986

Honorable James P. Wallace
Justice
Texas Supreme Court
P. O. Box 12248
Austin, Texas 78711

RE: Amendments to the Rules of Civil Procedure

Dear Justice Wallace:

It was a pleasure to see you and to have the opportunity to briefly s?eak
with you at the Texas Law Center last Saturday. I .appreciate your willingness
to pass along to the proper individuals the suggestions which I have for changes
in the R.ules of Civil Procedure.

The changes I propose result from a case in which the plaintiff fied two
Motions to Recuse the trial judge prior to trial and one i'~otion to Recuse the
trial judge after trial but before the Motion for New Trial was heard.
Subsequently, the plaintiff filed a fourth Motion to Recuse a judge who was
d.esignated to hear the third recusal motion. Although this is a rare cir-
cumstance, I believe that certain 'changes in the rules are in order in order to
see that it doeS not or cannot happen again.

I propose the following changes in Texas Rule' of Civil Procudure lSa:

1. Amend Rule Iga to allow for only one recusal motion per
litigant per judge.

2. Alternatively, to provide for sanctions for the second
and any subsequent recusal motions if they are found by the
judge designated to hear the motion to be frivolous, brought
in bad fai th or for the purpose of delay.

In additi9n I would propç,se that Rule 13 be amended to provide for contempt
in cases where pleadings are filed for the purposes of securing a delay of the
tdal or of any hearing of the cause, instead of just the trial of the cause. I
would also propose that the Court strongly consider adopting Federal Rule 11
verbatirn.
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Honorable James P. Wallace
February 10, 1986
Page 2

Thank you again for your help with this matter. I hope to see you again 10
the near future.

With warmest personal regards, remain

Sincerely,

LYON &. LYÖN

BRfA~:i~1¡
Attorney at Law

BAP Imf
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UHFI' .II'STICF
JOIl:- L. IIILL PO. ßOX i22~1i

THE SUPREME COURT OF TEXAS
eAPJTI)1. ST\1l0'\

JI'SlKfS
SEARs ~k(,H
ROBERT :\1. CA:\1PIH:U,
FR,-\:-KU:- s. sPEARS
LL. R,n
JA:'IFS p, \\'ALL-\CF
TED Z, ROBERTsO:-
\\ILLlA:'1 \\. KII.;ARLI:-
R.-\I 'L A. (;O:-ZALEZ

AlS1T\, TIXAS ~H- J J

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

February io, 1986

Re: Rule 103 and Rule 106
Texas Rules of Civil Procedure

Dear Luke and Mike :

CLERK
MARY M, \XAKnIl.LD

EXECl TI\'F. M8'f.

\x'fLUA:'1 L. \\ILLb

AD:'II:-ISTRATI\'E M8T.
:'IARY A:-:- DHIHAL'GIl

I am enclosing a letter from Judge Herb Marsh, Jr., of
El Paso, regarding the above rules.

May I suggest that these matters be placed on our next
Agenda.

JPW: fw
Enclosure
cc: Honorable Herb Marsh, Jr.

Judge, 243rd District Court
Ci ty-County Building
El Paso, Texas 79901

Sincerely,

() -
I

~P. Wallace
0Z~tice

OO~00270



HERBERT E. MARSH, JR.
DISTRICT .JUDGE

:z43RO elSTRICT COURT
CIT'Y.COUNTY BUILDING

EL PASO. TEXAS 79901
19151 5"(\'216è

19151 5"6'2178

February 5, 1986

Committee on Revision of Rules
of Civil Procedure

Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Gentlemen:

Please find enclosed a copy of proposed revision of
Rules 103 and 106 T.R.C.P.

Thank you for your consideration.

Yours very truly.

lf~l-KHerb Marsh, Jr.
Judge

Rl-~ : s c

encl.

OO~00271



SOUTHWEST PROCESS SERVICE, INC.
1023 E. Y ANDELt

EL PASO, TEXAS 7C£
(915) 533-0139

December 30,1985

Hon. Herb Mar sh
243th District Court
C i t Y Co u n t y B u i 1 din g
EI Paso, Texas 79901

Dear Judge Marsh:

Enclosed, please find a proposed rule change that we res-
pectfully request that you consider, in accordance to Rule 3a of
the Texas R u 1 e s of C i vi 1 Procedure. Sa i d R u 1 e change para 11 e I s
the Federal Rules of Civil Procedure that offers saving to the
petitioners and accelerates the judicial process.

Being cognizant of the fact that the EI Paso County Judges
are progressive leaders in the judiciary, we are requesting that
the enclosed rule change be adopted and forwarded to the Supreme
C~urt, in accordance with Rule 3a, for approvaL.

The approval of said rule wi~l benefit the community in
several ways.

First and foremost, it will enable the Sheriffs department
to save money by the assignment of more personnel to the solving
of serious crimes instead of being pre-occupied as pro.cess
servers. Additionally, the considerable operating cost will be
absorbed by the private sector instead of the public sector.
Furthermore, the time lapse between fi 1 ing and return of service
will be shortened and El Paso County will join the rest of the
s tat e sin the union in allow i n g s e r vie e of c ita t ion through
p r i vat e en t e r p r i s e. Th ere for e , the b 0 i d vis ion 0 f the E 1 Pas 0
judges wi 11 bene fit the comfuuni ty.

Inclosing, we thank you in advance for your prompt and
favorable consideration to this request.

Respec t full y yours)
~ ff'/ /
;~~~j;/~~& -n- ..
RNI--Sl\.AB~0272



"O"~-'--'" --,.~ 'P.. C"'''''s S..R-I~~ ....,.C~ U '.I.t W ""..l;.L .. l1 i,.:~ . 1:.. V l,.i, J.,:i .

1023 E. Y ANDE1
EL P /.50. Tr:XAS 7Y.:

(915) 533-013'

PROPOSED RUE CHAl-JGE

RULE 103. OFFICE i;'JPO :.iAY SERVE:

A I I pro c e ssm a y be s e r ve d by the she r iff 0 I' any con s tab I e 0 f
any county in which the party to be served is found or, TO A
PERSO~ SPECIALLY APPOINTED TO SEaVE IT or, if by mail, either of
the county in which th- cas-e is a party to or interested in the
outcome of a suit shall serve any process therein. Service by
registered or certified mail and citati~n by publication may be
made by tbe clerk of the court in which the case is pending.

RULE 106 SERVICE OF CITATION:

(a) Unless the citation or an order of the court otherwise
d ire c t s the c ita t ion s h a i i be, s e r v e d by any 0 f f ice i' aut h 0 r i zed

by RULE 103 OR BY A PRIVATE PARTY OR A PROCESS SERVI~G CO:\lPA.\¡Y BY
~X)TION A,"I ORDER TO SERVE CITATION by ..

(1) delivering to the defendant, in person, a true
copy of the citation with the date of delivery endorsed thereon
wi th a copy of the pe t~t i on at tsched ther eto, or

(2) mai ling to the defendant
certified mail, with delivery restricted
return r e c e i p tr e que s t ed, a true copy of the
õ f t he p e ti ti on a t tach e d the r e to.

(b) Upon motion supported by affida~it stating the location
of the defendant's usual place of business or usual place of
abode or other place where the defendant can probably be found
and stating specifically the facts showing that servicehss been
attempted under either (a) (1) or (a) (2) at the location named
in such a ff i d a v i t but has not been success f u i , the court may
authorize service

by registered or
toad d res see 0 n i y,

c ita t ion wit hac 0 PY

(1) by an officer or by any disinterested adult named
in the court's order by leavi~g a true copy of the citation with
a copy of the petition attached, wita anyone over sixteen years
of age at the location spe~ified in sueh affidavit, or

(2) in any other manner that the affidavit or other
evidence before the court shows will be reasonably effective to
give th~ defendant notice of the suit.

r

UO~002¡-73



bec: 2velyn Avent

, (¡IIH .i1'~TICE

JOU:- L HILL PO BOX 122-18

THE SUP R E)'1 E Co l R T 0 F T E X A S
C"'11TO!. ~HJin:-

,1\ ',,1'1( TS
"F...lb \\,-(.fE
IHlIHRT \1 C\\iPHFLL
fR,"'''''U'' S "PH.R"
CL. RAY

J... \1 f" p, \\ A LLACE
TEl) Z IHlIlRTH1:-
\\ I 1. L I... \1 \\. "IU;..RLI"
R..I'l,.. (.O"ZALEZ

Al1'TI'\. TEXAS -H- i i

Mr. Luther H. Soules, III, Chair:ran
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Cnairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewi s
2600 Two Houston Center
Houston, TX 77010

February 10, 1986

Re: Rule 103 and Rule 106
Texas Rules of Civil Procedure

Dear Luke and Mike:

CURK
'IAHY.'\ \\ ..KHIFLD

rxi.(cnn: ,,,',-T,
\\ILLlA\1 L. \\ ILLlS

AD\lI'IS1'R.. ri\T ,..:,ST
\IAHY A"" !JHIBAl0!i

I am enclosing a letter from Judge Herb !-larsh, Jr" of
El Paso, regarding the above rules.

May I suggest that these matters be placed on our next
Agenda.

JPì-J: fw
Enclosure
cc: Honorable Herb r'1arsh, Jr.

Judge, 243rd District Court
City-County Building
El Paso, Texas 79901

Sincerely,

() -
i

.i~P. ì'lallace
06stice

OO~00274



bee: Evelyn Avent
l " ';3 q.r~

¿'l.~.... ". ?....

f."f' - . -..'..,.' . ~. "....;~_... _,":1

l=. :.'.~r ~/;.':Jt:':" . fl'
~~-':-'..~-.""

HERBERT E. MARSH, JR,
DISTRICT JUDGE

:243ROOI5TRICT COURT
CITY' COUNTY BUILDING

EL PASO. TEXAS 79901
19151 546'2168

19151546'2178

February 5~ 1986

Com~ittee on Revision of Rules
of Civil Procedure

Supreme Court of Texas
P.O. Box 12248
Austin, Texas 78711

Gen t lemen:

Please find enclcsed a copy of proposed revisiop of
Rules 103 and 106 T.R.C.P.

Thank you for your consideration.

Yours very truly,

l/4UA~Herb Marsh, Jr.
Judg e

BY. : s c

encl.

ooa00275



SOUTHWEST PROCESS SERVICE, INC.
1023 £. Y ANDEt

a PASO. TEAS 79
(91S) S3-01:3

PROPOSED RUE CHE
RULE 103. OFFICE WO MAY SERVE:

All process may be served by the sheri ff or any constable of
any county in which the party to be served is found or. TO A
PERSON SPECIALLY APPOINTED TO SEEYE IT or, if by ma iI, either of
the county' in -which the cas-e is a party to or interested in the
outcome of a suit shall serve any process therein.. Service by
registered or certified mail and citation by PUblication may be
made by the clerk of the court in which the case is pending.

RUE 106 SERVICE OF CITATION:

(a) Unless the citation or an order of the court otherwise
directs the citation shall be-served by any officer authorized
by RULE 103 OR BY A PRIVATE PARTY OR A PROCESS SERYING cx~1PAiW BY~t)TION A.~ ORDER TO SERVE CITATION by .

(1) delivering to the defendant, in person, a true
copy of the ci tation wi tb the date of del ivery endorsed thereon
wi th a copy of the peti.tion attached thereto, Or

( 2 ) mailing to the de fen da n tb y registered or
c e r t i fie d m a iI, wi t h . del i very res t r i c t e d to address e e only,
r_eturn receipt requested, a true copy of the ci tation wi th a copy
of .the petition attached thereto. \

(b) Upon motion supported by affidavit stating the location
of the defendant's usual place of business or usual place of
abode or other pI ace where the de f endan t can probabl y be found
and stating specifically the facts showing that service has been
attempted under either (a) (1) or (a) (2) at the location named
ins u c h af f i d a vi t but has not been s u c c e s s f u i , the co u r t may
authorize service

(1) by an officer or by any disinterested adult namedin the court's' order by leaving a true copy of the citation with
a copy of the petition attached, witR anyone over sixteen years
of. age at the location specified in such affidavit, or

(2) in any other manner that the affidavit or otherev i dence be fore the cour t shows wi Ii be reas onab ly ef fect i ve to
give the defendant notice of the suit.

ooa00276



SOUTHWEST PROCESS SEa VICE, INC:.
1023 E. YANDELL

EL PASO, TEXAS 7992
(915) 533-0139

December 3D? 1985

Hon. Herb Mar sh
243 t h D i s t r i c t Co u r t
Ci ty County Bui lding
El Paso, Texas 79901

Dear Judge Mar sh:

Enclosed, please find a proposed rule change that we res-
pectfullyrequest that you consider, in accordance to Rule 3a of
the Texas Rules of Civil Procedure. Said Rule c!unge parallels
the Federal Ru 1 es of Ci v i I Procedure tha t of fer s say ing to the
petitioners and accelerates the judicial process.

Being cognizant of the fact that the EI Pas~ Coun1;y Judges
are progressive leaders in the judiciary, we are ~ques'ting- that
the enclosed rule change be adopted and forwarded~o the Supreme
Court, in accordance with Rule 3a, for approval.

The approval of said rule will benefit the community in
several ways.

First and foremost, it will enable the SherÏ1ffs department
to save money by the assignment of more personnel ~o the solving
of se.rious crimes instead of being pre-occupied 'as process
servers. Additionally, the considerable operating" cost will be
absorbed by the private sector instead of the public seetor.
Furthermore, the time lapse between filing and return of service
will be s h 0 r t en e d an dEl Pas 0 Co un t y will j 0 i n th ere s t of t he
states in tha union in allowing service of citation throughprivate enterprise. Therefore, the bold vision of the EIPaso
judges Will benefit t'h.e community.

In closing, we "thank you in advance for your prompt and
fávorable consideration to this request.

Re s p e c t f u 11 Y you r1r;

/~ /" , /(' ../
,-l~.I-:?z..t4~
RA--IA 00n00277



STATE BAR OF TEXAS

COMMITTEE ON AD~,iNISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE,

i. Exact wording of existing Rule:

A
B

C

D

E

F

G
H

I

J
K

L
M

N

o
P
Q
R

RULE i06. SERVICE OF CirATIO~

(a) Unless the citation or an order of the court ~~herwise
directs, the citation shall be served by any officer a~~borized
by Rule 103 by

(1) delivering to the defendant, in person, a true copy of
the citation with date of delivery endorsed thereo~ with a
copy ~: the petition attached thereto, or
(1) mailing to the defendant by registered or certified

mail, with delivery restricted to addressee onlv, return
receipt requested, a true CODY of the citation with a copy of
the petition attached thereto.

(b) Upon motion supported by affidavit stating the !~cation
of the defendant's usual place of business or usual p.a:e of
abode orotner place where the defendant can probably ~e found
and stating specifically the facts Bhowini that service ~3S been
atteppted under either (a)(l) or (a)(2) at the iocation naped in
such affidavit but has not been successful, t~e court nay
authorize service

EXI::TT~:G RLLE .106 CO~;TI~;lE!) CJ~ ~EXT PAGE
II, Proposed Rule: (Mark through deletions to existing rule with dashes or put in parentnesis: uncerline pro;ioseil,

new wording; see example attached).

1

2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
etc,

RULE 106. SERVICE OF CITATION

(a) Unless the citation or an order of the court ~~herwise
directs, the citation shall be served by any officer 0r =erson
authorized by Rule 103 by

( 1 ) del i v e r i n g .I 0 the d e fen d ant, i n per s on, b Y ash e r : : for
constable referred to in Rule 103, a true COPy ~: tne
C ita t io n wi t h the d a .i e 0 ide 1 i v e rye nd 0 r 5 e d the reo n vi t h a

copy of the ~etition att~ched thereto. or
(2) (~~ili~~ eo ehe defenrl~ne by ~eii~eered or ceee~l~erlm~it, wieh deti~ery re~erieeed eo ~ddre~see on+,. ree~rn

receipe reqoe~eed. ~ eroe COp! of ehe eieseion with s eop~ of
ehe peeieion aeesehed ehereeo~ 1
(2) mailing a CODY of the citation, with a CODY ~f the

petition attachedtbereta. (by first class nail. ~~sta~e
preoaidltnthe person to be served, to~ether with tW0 cooies
o i a notice and a C k now i p d g men t con r 0 r n 1 n ~s u b R t :i " t , :I i i \' to
the iorm herein.,iter set out and ., rpturn ",n\'eloDP, "ost.H~e
prPD3id and addressed to tne sendpr. If n03c~no~ivj~~ent ~i
s e r vie e tin d e r t his sub d i vi s i on 0 t th is R u 1 ~ is r p ~ ~ lV ~ d bv
the sender within twentv \~Ol d:ivR atter the Jate 0t ~:iilir.~,
servicPui suchcit~tïon3nd p~tit10n ~haii ~~ M~~~ ~v ~ù~e
other tor m of s e r v 1 c e n r n vi d e di~ this r u 1 p . E \"n.,,' I' V ~r. ..: n i tJ ~ S
g Dad c.:u 5 e is shown tor n (l t do i n\~!' 0, t hl: C 0\1 r t :':1 \' \":- ~1 ¿r t h ~

l'Rül'IlSI.:n l!ll.E IOh rW:Ti"\I-i1l (1"\ XEXT 1',\(:1:
Brief statement of reasons for requested changes and advantages to be served by proposed new Rule:

D.:te

00000278Respectfully submitted,

197
~~ame
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STATE BAR OF TEXAS

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE,

CC~.~~.1ITTEE O~'¡ ADMINISTRATION OF JUSTICE

i. Exact wareing of existing Rule:

A
B

C

o
E

F

G
H

I

J
K

L
M

N

o
P
o
R

(¡l jy a~ officer or any disinterested adult named in the
court's o~¿=~ by leavin~ a true copy of the citation, ~ith a
copy ~f the petition attached, with anyone over sixtien years
of age at the location specified in such affidavit or
(~! ., any other manner that the affidav t or other

evi=¿~ce ~e:ore the court shows will be reasona ly effective
to give the defendant notice of the suit.

:::: J (0 F EX: S T : :: r. R ¡; L:: ~ ~ 'i

II. Proposed Rule: l~.~ark irirou;n deletions to existing rule with dashes or put in parentnesis; uneerlir.e proposee
new ..oreing; see example attached).

2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
etc:.

oa~~~~: ~~ :osts of other ~ethods ~- ~erson31 service b~ ~~e
!) e :- ~ ~..~ ~~:- -: ~ c : = . S t; C ~ :J e r 5 on. c:J e 5n :i:. ~ cl~O i e t e 3:1 ci r~:::':::1 ~.~ e
no::: e 3~ =a c ~ ~ 0 ~ 1 e d g ~ e n t 3 i~ ~ c e ~ ~: ~ 1 t h ì ~ ~~ en t v \2 ~ld3V 5
ai:¿~ ~a:::~~. The noticean¿ aCK~owled2me~: of recelDt ~.
c ita ::~ ~ a ~ d~ e ti ti on s ha ~ 1 ~ 3 C h be executed unci e r 0 a : h .

:- .:: .,? -: oJ t .1 C e and 3 C ,,:' 0 to 1 .,- å2 ~ e nt s n 3 i 1 cù n : :) r ~
subs~3~t:3;1~ ~0 the fOl10~ing =0r~:

A. E. , ? 1a i:: t i f f)
)

V. ) :-0.
)

C. :i. !)ef",:idant )

(i:; THE
(

(CN'RT OF
(

(

~! S:-~iC':

C(il~;TY. TEXAS

TO: (~ame 3nd address of ~pr~on to be sprved)

The ~ ~ c 1 0 5 P de i t 3 t ion and 0 e t i ti 0 n 3 res e r v ~ d ~ u rs u ant

to ?ule :~~ -,: t:ie Texas ¡¡"Ies nf Ci"'11 !'rocí'ùure.
!~u=~st connlete the 3ckno~led2~ent g~~t 0f this =~r~

and re t~ ~ ~ ù n ~ COD v 0 i the con 0 i~ ~ ed t ø r ~ tot h e s e n ri e r
... i t .:-t!1 :: ... ø~ t., (. ~ :ì ) . d.3 V5.

.:'::'.j ~.J s: -; i -;: n .1 n d d .J te t h p:i c k n 0 \i" i r. d c C' e or . I f yo li .J r

s.~ r .": ;: .: .... :" i! n iIt i1 t n cor nor .1 t i 0 n. j.J r t n ~r ~ n. 1 D i ,"' r () t h t?
e n t: : .,' .. u ~ lJ 0. tin d 1 C .: t e 'i n d .~ r \" \1 1I r ~ i ~ n at H re v .i 11

;'?')?O~Ell ~:lLE Illii Ui:;TI:;lj'll u:; ::i:XT l',\l:i:
Brief statement of reasons for requested changes and advantages to be served by proposed new Rule:

D~te..

Respectfully sUbmincd, 00300279

197
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES Of CIVIL PROCEDURE,

i. Exact wording of existing Rule:

A
B

C
o
E

F

G

H

I

J
K

L

M

N

o
P

Q
R

II, Proposed Rule: (~.1ark through deletions to existing rule with dashes or pUt in parenthesis; l;~Cerline pro;JoJ",,,,Ì
new wording; see example attacrieo),

1

2
3
4
5
6
7

8
9

10
11

12
13
14
15
16
17
18
19
20
21
etc,

relationshi~ to that ent~tv, !f ~~u 3re served o~ ~¿~31f~!
a not h ~ r ~ e ~ S~ ~ ana ~ nu are a at~ O~ l = ~ a :2r e c e l~ e ~ ~~ ; ~ ~ ~. ~ ~ ~
must : nd i c a t~ un de r ~ 0 u r s i~ n at ur e v O~ ~ 3~: ~ 0 ~ : : ~ .

If v 0 uca ~ ot = 0 ~ ole t~ 3 n d r¿ t u ~ n: ~ e : ~r~ to : .~ e $ ¿ n èe ~

within t wen tv (2 0) ¿ a v 5 ~ vQ U. (~r t ~ e ? a r : v ~nw h 0~ e ~ e h 3 i ~
yo uar eb e ln ~ 5 e r v e d i ~ a v be r ¿ Q U i r ~ a to ~ J v 3 n v e X~e ~ s ¿ s
i n cur red i n se r v i n g a c i :: a t ion an d ~ e!: i ~ i ;) :i i.:1 .::". \0 =' ': ~ er
man n e r ~ e rm i t t e d b v I a w .

I f v 0 u doc O~ D Ie t e an d r e t urn t hi s f 0r ~ ~ v 011 t ~ ~ : ~ e
par t v on whose be h a i i~ 0 u are being 5 er ~ e d l~us t J ~ S ~ ¿r :~ e
pet i: i on as r ~ 0 ui red b v t he 0 r 0 vis i 0~ S 0 t : ~ e c 1: J:: ~ ~ . ~
yau i.J i i to d a so ~ , ud cr. e n t b v j e i 3 u l:~ a v :- t' t 3 ;. en .: ~ 3 i :"5 t
you for the relief sou_ht in the netiti~n.

this notice 3nd 3c~nowledement 0f recei~t of =it3tiDn
an~ petition w,11 h3ve been m3iledon ii~s~rt ¿ate).

(.5 i cn3 tu rt")

Date of Sienature

Brief statement of reasons for requested changes and advantages to be served by propose(j new hU !e:

PROI'(J~ED Rl"LL 101, l(l~;T i :;lFIl 0:; \r:XT !'.\\~¡:

D~te

Respectfullv subm1ned, OO~00280

197_ ~~ame
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STATE BAR OF TEXAS

REQUEST FOR NEW RUlEOR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE,

COMMITTEE ON ADMINISTRATION OF JUSTICE

i. Exact wording of existing R\Jle:

A
B

C

D

E

F

G
H

I

J
K
L
M

N

o
P
Q
R

II. Proposed R\Jle: (~.1ark thrO\Jgh deletions to existing rule with dashes or put in parentnesis: ur.cerline pro;iose::
new wording; see example attached),

1

2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17

18
19
20
21
etc,

da v

S~OR~ 7Q BEFORE ~E ~v the said (Si2~i~2 ~3rtv)c:: 19
NotarvPublic. Stat. of( )
~ v c om~ i s s 1 0 ~ ex pi res:

ACK~OWLEDG~ENT OF RECEIPT OF CITATIOX A~D PETi~!r~

the
Ire c e i v" d a coP v 0 f t!l e C ita t i on and 0 f the
aboveC3~ationedmatter ~n thp J~v 0t

De t i:: :: ~ i ~

Signatiirp.

( R p 1 .1 t . ion s h i 0 t ,"' i' n :: :. :.: ."'t"

d U t h 0 r ltv t ~ r 0 c ~ 1 V p S ~ ~ v :. ~ e oi

prOCèSS.

Da t e ('t Sizn3turr

Brief statement of reasons for requested changes ånd advantages to be served by proposed new Rule:

P!WPO~i-ii Rl'LE ¡or, CUXTIXli:n UX ~;I:Xl !'Aia:

D~te

RespectflJllY s\Jbmirted. 00000281
197

Name

_..~fL':



STATE BAR OF TEXAS

COMMITTEE ON AD~.IINISTRATIO:~ OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE.

i. Exact wording of existing Rule:

A
B

C

D

E

F

G

H

I

J
K

L

M

N

o
P

Q
R

II. Proposeo Rule: (~"ark through deletions to existing rule with dashes or put in ;iarentnesis: unceriine pro;iosccr
new woroing; see example auacl1eoì.

1

2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17
18
19
20
21
etc,

5 ~ 0 ~ S T n SEFO ~ E ~ ~ b v the said (5i ~ ~ i ~ ~~ a r ~ v ~ 0~ ~ ~ e
¿ a":.) f : ?

Notarv Public, Sta~e ot
(
~v con~issionexoi~¿s:

(b) Upon motion supporxed by affidavit stating the
location of the defendant's usual place ~f business Or usual,
place of abode or other place where the defendant can
probably be found and stating specifically the facts s~owing
that service has been attempted under either \a)(I) or (a)(2)
at the location named in such affidavit but has not ~een
successful, the courx may ~uthorize service

(I) by an officer or by any disinterested adult named
in the court's order by leaving a true c~py of the cita~
tion, with a copy of the petition attacneJ, with anYOne
over sixteen years of age at the locaXl~n specified in
such affidavit, or
(2) in any other manner that the affidavit or other

evidence before the court shows will ~e rea'onably
effective to give the defendant notice of suit.

i::-D OF !'Ril;'llSED Rl'i.E ill"

Brief statement of reaSOnS for requested changes and advantages to be served by pro;ios.o new Rule:

Date

Respectfully submitteo, oon00282
197
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LAW OFFICES

SOULES. CLIFFE (1 REED

".-\S!E 5- ;L C:';FFE

800 MIL""i BUILPI1'G. E.\ST 'r,\VIS r.T SOlU:"A.D

SA,\; A"ITONIO, TIXA 78205

(12) 224,\1144
5'E?!-'!'\'E ... BELBER.

R.':=E~:-:.. ETL:~CER.

;;2=E~.::; D. REE:i
5-;"S:\X û. REE:)
S:'Z,'\\;XE :.~Grc;;:i SA~FCR:;

_..~&. ""~H...l.'.,-,. ;.1..'1 r':-!.:.:.:-..
iei i:X-' AT '.:r.:';

HOU57 :;~.:. TEX.~:' 7;~ '"2

'713; 224.6122

r-~CHL 5:0-:. oR. January 14, 1986 1605 SEVE~TH STREET
~:'H,X C. SH:\\:K

i.L:THER H. SOU~ES :11
~:.y r''-J "'rv~(. 7-;...-.... .-

:4:.~.i) 245~1l2¿

Mr. S.am Sparks
Grambling, Nounce, Sims,

Galatzan & Harris
P.O, Drawer 1977
El Paso, Texas 79950

WILLIAM A BRANT.?, C.
1605 SEVE~'TH S'i=.E ET

a:w CI:";, TExr.s 7ï';;4

(409) 245'1122

Dear Sam:

Enclosed are proposed changes to Rules 103 and 106,
submitted by Mr. Guillermo Vega, Jr. and Honorable Menton Murray,
Jr - Please draft, in proper form for Committee considerat:ion
appropriate Rules changes for submi ssion to the Commi ttee and
circulate them among your Standing Subcommi ttee members to secure
their comments.

I need your proposed Rules changes by February 15, 1986, to
circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business
of the Advi sory Com.r:ii ttee.

LHS I I I : t k
Enclosures

Very truly y~urs,--/'/. ". /.v. ~/~~I -
'.. er/H. Soules III/

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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CHIEF.lt '~TJCE

JOH:- i., HILL

THE SUPREME COURT OF TEXAS
PO. iiox 122,S C\llTOi. q~l1()"

)lSTICFS
SE,..RS M,,;EE
RQHfRl ~t. (;AMPHEU
I'RA:-"'L1:" S. SPEARS
CL RAY
.IA"lr~ P. \,"'ALLACE

TEll Z. RORERTSO:"
\\JLI,i.v.i W, I\ILGARLI:"
RAt 'L ,.., GO:"Z,\LEZ

AL~TI:". rrx... -ir 11

January 9, 1986

Mr. Luther H. Soules, III, Chai~.an
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Ad~inistration of Justice Co~~i ttee
Fisher, Gallagher, Perrin & Lewis
2600 Two aouston Center
Houston, TX 77010

Re: Rule 103 and Rule 106

Dear Luke and Mike:

I am enclosing a letter from Guillermo Vega
of Brownsville, in regard to the above rules.

May I suggest that this matter be placed on our
next Agelnda.

Sincerely,
,,"

~
oJ ë;'mè 7 P.

Mistice
Wallace

J:lW: fw
Enclosure
cc: Mr. Guillermo Vega, Jr.

At torney a t Law
P.O. Bo x 1911

CURl\
MARY ~i, \X'AI\EFIELD

EXECi;TJ\'E ASST.
\X'IUIAM L. \\'ILLIS

. ~" ø~' ~c~.'.~:~-'_~5'.:
MARY A:"1' DEFIHAL'GH
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Guillermo Vega, Jr.
Arromc)' at Lau'

546-55ì3
P.Q, Box 1911

Brownsville, Texas ï8520

December 13, 1985

Supreme Court of Texas
Supreme Court Building
P.O. Box 12248
Austin, Texas 78711

RE: Rule 103 and Rule 106
Gentlemen:

I would like to petìtion the Supreme Court to change Rule 103 and Rule 106
to read as fol low s:

Anyone who is of the age of 18 and over and competent to testify
and is not a party to the suit is allowed to serve civìl p~ocess.

A private party or process serving company can be appointed by a
~1otion and Order to serve Civil Process within the state of Texas.

Thank You.

1/i / . /1 .' f\
~Re.~ect~~~t I;; (J

r-/ td!J~~ 1//~;1 Y1
'Gillermo Vega, Jr. f/ / / '.
Attorney at La.. I /

'./
GV /1 t

ooa00285



eii II I 11'1 II I
-'1l11 '\ L II 11.1.

THE Sl.'PRE~iE COCRT OF TEXAS
PO BO\: J~.2 iS C\PllO!. ~nTio"

(.EHK
;\I.-HY .\1. "'AKEFIELD

,II ,'Ill h
'L\K, \iC(,lr
ROll RT \1. 1..\\lIBII.L
FR.-\'\h.I.'\ " ,N \1"
(.1. IU)'
.f\Ib P. \\-\Ll..\(T
TEn Z. RolHîn,o'\
\\ ILl.I.\\1 \\ h.1l...IU.I'\
R,H L .-. (.(),\Z.-LEZ

,\lSTI'\. -iX.\S -H- i I
EXEU TIYE .-\"T

WILLlA;\I1. \\II.l-1:

.-D,\II'\ISTR.-\TI\'F ASST
.. ..."T~.:-.;. .~lJ;'\t:

January 9, 1986

Mr. Luther H. Soules, I I I, Chairman
Su!,reme Court Advisory Committee
S.oules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

l1r. Michael T. Gallagher, Chair:nan
Ad:::inistration of Justice Committee
Fis:ier, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Civil Process Servers

Dear Luke and Mike:

I am enclosing a letter from Judge Menton Murray, Jr.,
of Brownsville, regarding civil process servers.

May I suggest that this matter be placed on our
next Agenda.

Sincerely,
'\/ ' ri~

J,lmes P.
JUstice

Wallace

J?i.¡: fw
Enclosure
cc: Honorable Menton Murray, Jr.

District Judge
357th District Court
974 E. Harrison
Brownsville, Tx 78520
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",;.";'t'o..,,,
:-:~: .: .;'.,: ,! ~ t.''';
:¡''*"".,,';.i-_. ... . .r......

"':f,$~""

THREE HUNDRED FIFTY SEVENTH DISTRICT COURT

STATE Of' TEXAS

ME~TO:" MURRAY. .JR..
IH!'TRIC- Jt:DGE

C..IlEROS COI:STl' COl"RTHOUSE
". E, HARRISON

BR()WSSHLLE, TEXAS 7S5Z0
~1:i'~.4,OS37

December 3, 1985

Rules Commi ttee
Supreme Court of Texas
Supreme Cou~t BUllding
Austin, Texas 78711

RE: CIVIL .PROCESS SERVERS

Dear Sirs:
I ai'n sure that you have received substantial com.'nent regarc.lng the fall
'out frc:i recent Court of Appeals decisions relating to the validi ty of
service bv Civil Process Servers. I am not here to auarrel wi th these
rulings aš they appear to be in compliance with the ~xisting rules. I
am sugges ting that it is time to change those rules.

For several years we in Cameron County have gotten along nicely wi th
process oeing Served by pri \Tate civil process servers. The at torneys,
to a greac extent, have used the private service rather than the
Sheriff I 5 Office or the Constables for obvious market Dlace reasoninc
that they have gotten better service privately than through the varióus
elected .officiåls. I recognize that service of civil process is a
potential money maker for the county which could more than offset the
cos t of providing the manpower to properly give such service.
Notwi thstanding, pUblic process serving has lagged substantially behind
private process ser.Jing in this county for several years. I have my
suspicions as to the reasons for this but they are somewhat conjectural
on my part. Suffice it to say that we are not really set up in this
county to adequately provide for all of the necessary service of pro-
cess on a basis nearly so prompt as that provided by civil process ser-
vers in the pr i va te sector. I do not see any reason why the various
factors that have contributed to this si tuation are going to change in
the forseeable future.

,

While lam not particularly tied to any specific rule change, I would
genet-ally endorse any reasonable change which would allow private civil
process serving either with or without pri.or court approval. I do not
object to having to approve private service of process and I certainly
do noc Suggest that the public sector should be excludeâ from the ser-
vice of process. I merely suggest that the option be avai lable to the
court and the li tigants to use ei ther of the two.
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I reccqnize that there must be some significant opposition to offi-
cially - recognizing by rule a practice that has occurred throughout the
state prior to the recent appellate decisions. I suspect that some
type of compromise could be reached that would accommodate all par~ies.
I know that the present state of the- lci"w ..~i..-.u J,~yui.ces i:a.ii.ure on -t.he
part of the public process server prior to the use of a private process
server is totally unacceptable since failure on the part of the public
process server takes too much time and seriously delays the prompt
tr ial of cases, particularly those involving short notice periods such
as temporary restraining orders, temporary injunctions and show-cause
orders.
I h.ope that. you will give prompt attention to this serious matter.

Yours very truly,

-~~r2
e~ ,on Murray, J;t. _ N l/'

Judge
cc:
Eddie Go:izalez
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LAW OFFICES

SOULES ø REED
800 MILAM BUILDING' EAST TRAVIS AT SOLEDAD

.sN ANTONIO. TEXAS 78205
STEPHANIE A. BElBER
ROBERT E, ETLINGER
PETER. F GAZD..
ROBER.T D REED
SUSAi. 0 REED

RA1'D I RI"lI'

lEB C. SAMORD
SUZA1'..E LA1'CFCR.D SA !\ORD
HUCH LSCCTT. JR.,
SUSAN C. SH,....I\
LUTHER. H. SOULES III
\1'. W, TOR.R.EY

TElEPHO"'E
(512) 224,9144

February 10, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,

Galatzan &. Harris
P. O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 103 and 106 submitted
by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted
by Mr. Charles Griggs; proposed change to Rule 142 submitted by
Wendell Loomi s; proposed changes to Rules 205, 206-1 and 207
submi tted by Charles Matthews. Please draft, in proper form for
Commi ttee consideration appropriate Rules Changes for submission
to the Committee and circulate them among your Standing
Subcommi ttee members to secure their 

comments .

I need your proposed Rules changes by February is, 1986, to
circulate to the entire Advisory Committee,

As always, thank you for your keen attention to the business
of the Advi.sory Commi ttee .

Very truly yours,

LHS I I I: tk

Enclosures
Luther H. Soules III

cc: Honorable James p, Wallace,
Just/ce, Supreme Court of Texas
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KENNEDY, BURLESON & HACKNEY
ATTORNEYS AT LAW
1800 FOUR ALLEN CENT!:"

HOUSTON, TEXAS 77~
(7131 951,0730

TE:LE:COPIE:R 1713. 851 ,8884 February 2, 1986
TELEX 353953

Honorable James P. Wallace
Supreme Court of Texas
P.O. Box 12248
Capital Station
Austin, Texas 78711~-

RE: Texas Association of Civil Proce.ss Server 's Petition for
Amending Rules 103 and 106 of the Texas Rules of CivilProcedure Pursuant to the Supreme Court i S Rule-Making
Authori ty Under §22. 004 of the Texas Government Code

Dear Justice Wallace:

Enclosed please find for your review The Texas Association of
Ci viI Process Server i s Petition for Amending Rules 103 and 106 of
the Texas Rules of Civil Procedure Pursuant to the Supreme Court i s
Rule-Making Authority Under § 22.004 of the Texas Government Code.

We have also forwarded a copy of this petition to the Admin-
istrative Justice Committee and the Supreme Court Advisory
Conuittee for its review.

After you have had the opportunity to review the petition, if
_you should have any questions' and/or comments, please feel free to
give me a c~ll.

Very truly yours,

ESH : kah
Enclosure
File No. 5072.00

~rd~~
For the Firm

cc: Mr. Edward Pankau
Texas íAssociation of Civil
Process Servers

cc: MT. Michael T. Gallagher
Chairman, Administrative Justice
Conui t tee

/cc: Mr. Luther H. Soules, III
Chairman, Supreme Court Advisory
Committee ooa00290



#5~72. 00: CPH:kah: 1/17/86: #k-15

TO:

The Texas Supreme Court

The Administrative Justice Committee
AND

The Supreme Court Advisory Committee

Petition for Amending Rules 103 and 106
of the Texas Rules of Civil Procedure Pursuant
to the Supreme Court i s Rule-Making Authority
Under § 22.004 of the Texas Government Code

KENNEDY, BURLESON & HACKNEY

BY: EDWARD S. HUBBARD
TBA#10131700
l600~our~TIn Lenter
Houston, Texas 77002
(713) 951-0730

Attorneys for The Texas
Association of Civil
Process Servers

00:)00291



#5072: 00: CPH:kah: 1/17/86: lk-lS

PETITION FOR AMENDING RULES 103
AND 106 OF THE TEXAS RULES OF CIVIL PROCEDURE

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

NOW COMES THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS,

whose members are engaged in the business of private process

service wi thin the State of Texas, and petition this Court to

amend Rules 103 and 106 of the Texas Rules of Civil Procedure, so

as to allow for the alternative of private service of process in

civil cases without first requiring such service to be attempted

through Sheriffs, Constables or court clerks. In support of such

petition, THE TEXAS ASSOCIATION OF CIVIL PROCESS SERVERS, provide

the fol lowing arguments:

1.

JUDICIAL AND SOCIAL
POLICY: THE NEED FOR CHANGE

There comes a time in the evolution and development of the

laws of every jurisdiction when changes shOUld be made in even the

most enduring and traditional laws or policies. There are rules
and customs logically and rationally founded that eventually

become out9ated or outweighed by practical considerations. Our

State' s judicial system has arrived at such a time for change in
Rules .103 and 106 of the Texas Rules of Civil Procedure, which

regulate service of process in civil cases.

ooa00292
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Limi ted budgets and increased needs for law enforcement are

inherent in urban, and rapidly growing counties. The population
of Texas continues to grow 

at a rapid pace, and the state now con-

tains more than sixteen million inhabitants. (0. S. Dept. of
Commerce Bureau of Census Estimates of the Resident Population of

States, July 1, 1984 and 1985). Constant growth has strained the

abili ty .of limited county bUdgets to provide for essential public

services, while increasing the demands upon peace officers to pro-

vide adequate law enforcement to protect the public. More signi-

ficantly, the urbanization of Texas will be a lasting cause of

strained budgets and increased law enforcement requirements.

It is the mandatory duty of Sheriffs and Constables of Texas

legal authority.

to serve all writs and processes directed or delivered to them by

TEX. REV. crv. STAT. ANN. art. 6883 and 6885

(Vernon 1960). Sheriffs and Constables are required to attempt

service of p.rocess before others may be allowed to attempt such
service. TEX. REV. crv. PROC. Rule 103, Rule 106. The limited
county budgets and increased public safety responsibilites Cause

understaffed Sheriffs i and Constables i Departments.
It has been

proven that Sheriffs i and Constables i Departments can become so

understaffed that they cannot meet all the needs of the public for

which they !have responsibility. As a result, service of process

is,. not effected. See Garcia v. Gutierrez, 697 S.W.2d 758 (Tex.

app. - Corpus Christi 1985, no writ) i Lawyers Civil Process v.

State Ex. ReI. Vines, 690 S.W.2d 939 (Tex. App. - Dallas 1985, no

wri t) . The courts in those cases give strong indications that
00000293
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private process servers should be allowed to serve all process;

however, the courts hands were tied since the rule-making 

author-
ity on that matter rests with the Texas Supreme Court. Garcia v.

Gutierrez, 697 S.W.2d at 759.

Texas has placed a heavy burden on its taxpayers to try and

documents which must be served.
provide sufficient staff and equipment to accomroda te the mounting

need and desire access to the Courts to prosecute claims and

never need or use the jUdicial system, while there are others who
Yet the majority of taxpayers

requests. Some of that heavy burden can be and should be shifted

from the large taxpayer pool to the relatively small number of

persons and entities which seek access to the system. Free enter-

prise service of process shifts some of that burden. Although it

ments operate with zeal and determination, they will not be able

can be said that many or most Sheriffs i and Constables i Depart-

due to the burdensome bUdgeting processes and taxpayer limits.

to equai the efficiencies inherent in a free enterprise endeavor

See Garcia v. Gutierrez, 697 S.W.2d at 759.

allowed private persons to serve process. (Fed. R. Ci v. Proc. RUle

The Federal Rules of Civil Procedure have for sometime

4) There are no substantive complaints regarding the Federal

system whicn allows such process.
, Due process is met, aCCess to

the Courts is more efficient, and judicial economy has been
t

served.. In the Garcia and Lawyers Civil Process cases the Courts

stated that the arguments of jUdiciai economy and effiCiency are

3
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persuasive, and virtuaiiy declared that it would be in the best

tnterest of our judtctal system to allow prt vate process servtce

similar to that allowed under the Federal rules.

Moreover, an adoption of the practical efficiencies of the

private process service alternative need not jeopardize the fair-

ness and legitimacy sought to be maintained through the present

system. First, the alternative of public process service through

Sheriffs, Constables and court clerks (by certified mail) should

remain available for those litigants Who could not afford the ser-

vices of private process servers, but who need access to the

system. See Boddie v. Conneticut, 401 U.S. 371, 97 S.Ct. 780

(1971). Second, tn recent heartngs before the Texas legislature,
representatives of the Te xa s Private Investigators Boardacknowledged that the Board could use its present facilities to

provide for licensing and regulation of the private process

service ind~stry. (Hearing held on HB#613 before the House

Committee on Law Enforcement, May 1, 1985). By maintaining" public

alternatives and state supervision, the state wiii benefit from

the efficient pri va te alternative wi thout abandoning itsresponsibility to protect the public welfare.

We petition the Court for relief, because the common law is

not an avenpe available for change in the rules of civil process

in this particular instance. The rules are statutory in nature.

It is felt by many that on some issues change in the COmmon law is

the most effecUve or appropdate means in meeUng the cJianging
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needs of the judicial system and desires of the people. That

method of change is left to OUr jUdicial branch. Because it is

statutory, the Texa.s Rules of Civil Procedure would seem to need

legislative enactment for the change. In Texas, ho~ever, this is

not true. The Texas legislature has seen fit to allow the well

respected Texas Supreme Court to establish the Rules of Civil

Procedure and make changes where needed. TEX. GOV. CODE §22,004.

Thus, the Rules of Civil Procedure are developed and overseen

jointly by the legislative and judicial branches.

The legislature in several recent sessions reviewed the need

for a change in the rules of process serving. In 1983, the 68th

Session of the Texas Legislature passed changes allowing pri vate

process servers to serve civil process issued by the Courts of

this state in thernnner provided by law for service by Sheriffs

~nd Constables with few exceptions. That passage exhibited the
desire of the people of Texas through their elected representa-

ti ves to change the rules regarding service of process . in this
state. The change petitioned for herein would have been effective

tha t year, but for a Governor's veto. Now two of the three

branches of the Texas government have had a hand in the movement

of the state to change the rule. The legislature has approved it.

A Governor? has not. Years ago the legislature understood and

cóntinues to understand that the highest Court in the Texas judi-

cial system should have the best knowledge and understanding of

the Texas Rules of Civil Procedure, and it is the Texas Supreme

5 00000296



Court that should make the change whose time has come.

II.
Legal Arguments and Authorities In

Suooort of ArendinQ Rules-- . .. .. ... ..... ... .... ~-

The inadequacies arising from the strict construction of

abili ty to obtain effective access to this state i s judicial system

Rules 103 and 106 have become acute, and are affecting litigants i

for redress of grievances.
Wi thout a change in the method of

Uni ted States Constitution.

the guarantee of due process under the Fourteenth Amendment to the

service of process which violates its own constitution, as well as

service of process the state may soon be faced with a system of

Under Article 1, Section 13 of the Texas Constitution "(aJli

his lands, goods, person or reputation, shall have remedy by due

Courts shall be open, and every person for an injury done him, in

Course of law." In interpreting the requirements of Section l3,

the Texas Supreme Court has stated that "a statute or ordinance

that unreasonably abridges a justifiable right to obtain redress

for injuries caused by the wrongful acts of an.other amounts to a

denial of due process under Article 1, Section 13 and is there-

fore, void. II Sax v. Votteler, 648 S.W.2d 661, 665 (Tex. 1983).

for the regulation, considering both the general purpose of the

right to redress Would be balanced against the legislative basis

In applying this standard the Court stated that the litigants'

6
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rule and the extent to which the litigants i right to redress is

affected. Sax v. Votte1er, 648 S.W.2d at 665-666. Moreover,
since 1885, the u.s. Supreme Court has recognized that the Due

Process provisions of the Fifth and Fourteenth Amendments to the

United States Constitution guarantee a right of access for

litigants to the judicial process. Doe v. Schneider, 443 F.Supp.

780 (D. Kansas, 1978). The right of access is triggered when "the

judicial proceeding becomes the only effective means of resolving

the dispute at hand..." Boddiev. Conneticut, 401 U.S. 371,377,

91 S. Ct. 780, 785 (1971). The right of access requires that
persons who are forced to settle their claims through the judicial

system shall be given a meaningful opportunity to be heard.

Boddie v. Conneticut', 91 S. Ct. at 785; See Dorsey v. City of New

York, 321 N.Y.S.2d 129, 130 (1971).

The "right to access" is. a right to effective access to judi-

cial recourse, as opposed to a right to a certain remedy.
When

the avai1abil ty or functioning of the judicial process is impaired

by acts of the State, so as to interfere with, or impede a liti-

gants i access to the judicial system for redress of his rights,

the State has deprived the Plaintiff of liberty or property

without due process of law. Doe v. Schneider, 443 F.Supp. at 787;

Boddie v. iConneticut, 91 S. Ct. at 791 (Brennan concurring); See

\"

Pope and McConnico, Practicing Law with a 1981 Texas Rules, 32

Baylor L. Rev. 457, 484 (1980). A cause of action whether

grounded in the common law or granted by statute, is a property

7
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right protected by the guarantee of Due Process.

Votteler, 648 S. w. 2d at 665. Sax v.

violates due process of law. Application of Brux, 216 F.Supp. 956

refusal to allow an individual to De served with judicial process

Process guarantee to the right of access, have found that a
Courts, when applying the Due

(D. Haw. 1963); Doe v. Schneider 443 F.Supp. at 787.

Judicial District of Texas ruled that the mandatory language of

In April, 1985, the Court of Appeals for the Fifth Supreme

Rules 103 and 106 was binding, and that private civil process

servers could not serve citations without service having been

attempted by Sheriffs or Constables first. Lawyers Civil Process

v. State Ex. ReI Vines, 690 S.W.2d 939 (Tex. App.- Dallas 1985, no

writ.) Testimony received by the trial court in the Lawyers Civil

Process case, showed that there were as many as 25,000 unserved

papers over the past three years in Dallas County alone.l
Both

Corpus Christi Court of Appeals in 

Garcia v. Gutierrez, 697 S.W.2d

the appellate court in the Lawyers Civil Process case and the

758 (Tex. App. - Corpus Christi 1985, no writ) found the practical

limited county bUdgets, understaffed Sheriffs' Departments and

arguments of counsels representing the appellants, which cited the

inefficiencies inherent in the governmental system in support of

the more efficient private civil process alternative., to be

1
Appellant' s brief in the Lawyers' s Civil Process case
ci ted the following facts in support of its arguments
against the mandatory application of Rules 103 and 106:
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persuasive. Though noting the strength of the argument, the court

was forced to find that "unfortunately, however, no amount of

practical consideration or desire for judicial economy and

efficiency can transfer to this court the decision on matters

which have already been decided by statutory enactments of the

legislature and the rUle-making authority of the Supreme Court."

footnote cont.-

"In a trial before the court, Plaintiff Keene, Constable
of Precinct 1, Dallas County, Texas, testified that he had a
backlog of civil papers for the last three or four years.
(S.F. 129). Defendant's Exhibit No.5 is Keene's activity
report. The report for January, 1983 showed that there were
6,280 unserved papers. (S.F. l3l). A paper which is paid for
but not served, is returned as served in Keene's report.
(S.F. 130). Keene's record showed that he served 4,729
papers in January 1983, but that figure included the papers
that Keene returned to the Clerk's office that were not
served. (8.F. 131, 132). Keene did not have a statistical
record with him that would show how many unserved papers he
had in his office at the time he testified. (S.F. 132).

"Plaintiff Jack Richardson, Constable of Precinct 2,
Dallas County, Texas, testified that the total number of
papers including criminal warrants that he had on hand
September 30, 1983 was 8,397. Richardson also reported as
served papers for which he had been paid~ut--h-Ich-ilé-nd-
been unable to serVe. His report that 3,472 

papers wereserved in the month of September, 1983 included such paid-for
papers which were not actually served. (S.F. 137, 137).

"Judge Dan Gibbs, Judge of the 303rd District Court tes-
tified that he frequently signed orders appointing private
process servers to serve citations out of his court. He had
been doing this for two or three years. Before he signs the
order he recei ves a sworn motion and a motion to appoint the
process server. These sworn motions set out as reasons for
the order: the backlog of unserved civil process and the
delays in serving the process. (S.F. l4l-l42)

00300300
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Where the Courts lack the discretion to provide for quick and

efficient access to the judicial system, (regardless of the si tua-
tion or the needs of litigants, the rules will inevitably lead to

impractical adn inequitable results, and will "endanger our entire

system of justice." Pope and McConnico, Practicing Law With the

1981 T.exas :Rules, 32 Baylor Law Review 457, 484 (1980).

The Court in the Garcia case correctly isolated the only

effective means for changing the current inequitable circumstances

footnote cont.-
"Judge Gibbs testified that when a temporary restraining
order is involved in a petition filed in a family court, the
temporary restraining order lasts only ten days. In order
for the temporary restraining order to become a temporary
injunction it must be heard within ten days and notice must
be given to the responding parties in sufficient time to give
adequate notices to get prepared. Unless the papers are
served within time to give proper notice, the temporary
restraining order is either dissolved or has to be continued.
This will produce a backlog in cases involving temporary
restraining orders.

"The same situation exists with regard to, contempt
motions.

"On Motions to Modify that have -to~e-et--t least.
thirty days with sufficient time to answer and respond, if
service is not achieved within that length of time, those
motions have to be reset and therefore, build up the backlog
of cases down the line. (S. F. l43, 144).

"Judge Gibbs's experience is that in most cases the
dockelt of his court is assisted by private process servers
because it is faster and the service is better. In response
to the question, "Would the lack of private servers cause
delays of your docket?" he responded, "We are getting more
definite answers, and those people 

are notified at a proper
time by using them.
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caused by the present rules. The problem will not be solved by

trying to coerce the Commissioner i s Court to budget more funds for

service of process. Instead, noting the practical circumstances

that face Sheriffs and Constables in this state, the proper remedy

is for this Court, through its rUle-making authority, to change

the rules to allow for the al terna ti ve of pri vate service of pro-
cess. As cited above, the political and practical considerations

facing the legislature, Governor and Commissioner i s Courts in

footnote cont.-
"Judge Linda Thomas, Judge of the 256th District Court,

testified that when she signed orders appointing private
process servers for ci tations, notices, and temporary
restraining orders she examines the motion requesting
appointment, the affidavit supporting the request for the
appointment for its sufficiency as a basis for signing the
order before she signs the order. (S. F. 161, 162).

"Her experience found a necessity for appointing pri vate
process servers because in the 265th District Court, which is
a family court, the Court is frequently trying to prevent
something from occurring, such as children being taken out-
side the jurisdiction, or trying to keep money in bank
accounts, and private process servers give an additional
option for getting service and getting people under orders
until there is a Court hearing. (S.F.-162,~&3.~

II In many of her cases she is dealing with the threat of
money, and children and there is a need for immediate
service. With the use of private process servers the courts
have not had to reset their dockets nearly as much as they
did tn the past. (S.F. l62)

"Sergeant Stanley Bolin testified as a representative of
Sheriff Oon Byrd in response to a subpoena issued on Don
,Byrd. Bolin produced a memorandum dated October 5, 1983,
introduced as Defendant i S Exhibit #30, summarizing the
numbers of papers received, executed, and returned executed
for the years 1979 through 1983. (S.F. 148, 149).

11 OO~00302



appropriating funds makes it impractical for Sheriffs or
Constables to meet the growing demand for access to the courts of

this state. Therefore, it is for the Court throuah its rule-mak-

ing authority to devise rules which will guarantee to all liti-

gants an equal right of access to the judicial process while

footnote cont.-

"Defendant's Exhibit #30 shows that for the years
tabulated, the sheriff's office received 74,217 papers,
executing 55,898 papers, and returned unexecuted 18,305
papers. The total papers on hand as of 10/1/83 was 1,005.

"Bolin testified that the nubmer of papers corning into
the Sheriff's Department dropped off after 1981. (S.F. 150).
Basically, the sheriff' soffice does not serve civil process,
writs of garnishment, habeas corpus, injunctions, criminal
subpoenas, duces tecum, summons, citations, notices,
citations by public indication or posting, or probate papers.
(S.F. 156).

"When citations are sent to the sheriff's office they
are routed to Constable . Forrest Keene's office. (S.F. 156,
157). If there is a criminal case witness outside of
Precinct 1, the subpoena is sent to the proper constable even
if the request to the sheriff is to get the witness for the
criminal trial the next day. (S.F. l57, 158).

"Bolin testified that the Sheriff~s~ff_ice~--oe,s-.oL
serve civil papers because there is an order not to serve
civil process except for certain types which have addresses
in Precinct Number l. The reason for this is there is not
enough staff in the Sheriff's Department to do it because the
sheriff' s budget does not allo~ him to hire sufficient
s ta f f . ( S . F . 1 70 )

footnote end.

OO~00303
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protecting the state's interest in avoiding frivolous clairns and

lawsuits. As the U. S. Supreme Court noted in Boddi e v.
Conneticut:

"American society... bottoms its systematic defini-
tion of individual rights and duties, as well as
its machinery for dispute settlement, not on custom
or the will of strategically placed individuals,
but on the comion-1aw model. It is to courts or
other quasi-judicial official bodies, that we ulti-
mately look for the implementation of a regularized
orderly process of dispute settlement... Without
this guarantee that one may not be deprived of his
rights, neither liberty nor property, without due
process of law, the State's monolopy over tech-
niques for binding conflict resolution could hardly
be said to be acceptable under our scheme of
things. II 401 U.S. at 375-376.

CONCLUSION

Today there exists a barrier to the effective access of liti-

gants to the judicial system, due to the failure, of Sheriffs and

Constables to serve process. Ultimately, it is for the courts to

uphold the rights guaranteed to citizens through their constitu-

tions. This responsibility can be carried out through the court's

case or controversy jurisdiction, or when applicable, through its

rule-making authority. The problems inherent with the strict con-

struction of Rules 103 and 106 threaten the legitimacy of the

judicial system. Therefore, we ask that this court review the

present rules of civil procedure applicable to service of process

and ,amend them in order to guarantee effectively an equal right of

access to all litigants to the judicial process.

00000304
13



PM YER

WHEREFORE, Petitioner, THE TEXAS ASSOCIATION OF CIVIL PROCESS

SERVERS, request that this Court, through its rule-making author-

ity, amend Rules 103 and 106 of the Texas Rules of Civil Procedure_. ---" -' - - --.-

to provide for the alternative of private service of process of

all citations, writs and other forms of process in civil cases at

the ini tia tion of legal proceedings, and for such other and
further relief to which the petitioner may show itself justly

entitled.

Respectfully submitted,

KENNEDY, BURLESON & HACKNEY

BY~. ~ ~~
Edward 5. Hubbard .
TBA#1013l700
1600 Four Allen Center
Houston, Texas 77002
(713) 951-0730

ATTORNEY FOR PETITIONER
TEXAS ASSOCIATION OF CIVIL
PROCESS SERVERS
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l.W OFFICES

SOULES (1 REED
800 MILAM BUILDINC . EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER

ROBERT E, ETLI~CER
PETER F CAlD..

ROBERT D. REED
SUSAN D. REED

RA~D i. RI"L1~
JEB C. SA..FORD
SUlA"-i- L..l\GFCRD SANFORD

HUGH L SCOTT. IR,
SUSAN C. SHA~"
LUTHER H. SOULES iii
\1. W. TORREY

TELEPH01-E
(512) 22..-9144

February 10, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,

Galatzan & Harris
P. O. Drawer 1977
E1 Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 103 and 106 submitted
by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted
by Mr. Charles Griggs; proposed change t.o Rule 142 submitted by
Wendell Loomis; proposed changes to Rules 205, 206-1 and 207
submitted by Charles Matthews. Please draft, in proper form for
Comri ttee consideration appropriate Rules changes for submission
to the Comri ttee and circulate them among your Standing
Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Advi sory Commi ttee.

Very truly yours,

LHS I I I : tk
Enclosures

Luther H. Soules I I I

cc: Honorable James P. Wallace,
Juatice, Supreme Court of Texas

OO~00306
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~¿ui~~c0Aj'¿
GRIGGS. \VETSEL & JONES ;; _p _r-1LAWYERS '-0

ii. 1~.if l..

CliS. L. ~l'SN
CH",S. R. GRIOOS

ROD E, WET"EL

C, E, JOSE"

DOSCHER BUILDING
T£LErno:"1'

.A.EA COD E. "J ~SWEETWATER. TEXAS 79656-0488

January 29, 19B6
23fl/'UU,fJ

P,Q, Box .,,~

Mr. Mike Gallagher
Atto;:ney at Law
7th Floor, Allied Bank Plaza
1000 Louisiana
Houston, Texas 77002

1"1" '11

..~êi:iJ.. - /,\"\t; .4 ~:;M~ .. vv-- JA . 'i00.; 11 1986 ú'
~ RËCZIVë~ en
c- SiATE GAR OF -.'
~l 1"-'-.3. enH Ceø ~'-d' ~Vó;Î ~~

, (¡ 9l 9 ~\ ~\ ~

Dear Mike :

At the last meeting of the Administration of Justice Committee,
you designated Judge Coroyn, Phillip Johnson, and me to a sub-
co~mittee for the purpose of considering service of citation by
mail. You will recall that tbe wording of the present Rule 106
permits service by certified mail, return receipt requested,
addressee only. The postal service no longer accepts "addressee
only" mail but provides a service known as "restricted delivery."
Under the restricted delivery method, the certified mail may be
delivered to the addressee or to some person designated by the
addressee.

A majorit.,y of the subcommittee feels that the restricted delivery
now available may not satisfy the requirements of proper notice
under due process. At the same time, it is the feeling of the
subCOmmittee that service by mail is a useful tool and ought to
be retained if it is possible to do so.

There is submitted with this letter a proposed revision of Rules
103, 106 Bnd 107, which would provide a service very si~ilBr to
that provided by Rule 4 of the Federal Rules of Civil Procedure.
Consideration of this change is recommended.

Because of the short period of time between the last meeting and
the next meeting on F~bruary 8th, it is doubtful that a proper
age n d a le t tin g can be 0 b t a in e d . Howe v e r , I am s end i n g a cop y 0 f
this letter and the proposed changes to Evelyn Avent (or her
successor) with the hope that it can at least be included in the
pac~Et for February 8.

In addition to addressing the due process problem, this method of
securing service by mail may meet one of the problems addressed
by Mr. Donald O. Baker of Huntsville in his original letter to

OO~OOJ07



Jus ti c e W all a C ~ when he $ u g g est e d that clerks Were some t i m e g
reluctant to utilize the service by certified mail that was
.for,merlyavailab.le. It is t.he feeling of t.his aubcommittep. thAt
the suggested amendment may simplify the entire process.

CRG: b 1

cc: The Honorable Jame.s Wallace
Associate Justice, Supreme Court of Texas
P. O. Box 12248
Austin, Texas 78711

Ms. Evelyn Avent
State Bar of Texas
P. O. Box 12487
Austin, Texas 78711

The Honorable John Cornyn
37th District Court
Bexar County Courthouse
San Antønio, Texas 78205

Mr. Phillip Johnson
Attorney at Law
10th ~loor, First National Bank Building
Lubbock, Texas 79408

Mr. Donald O. Baker
Attorney at Law
1024 Tenth Street
Huntsville, Texas 77340

ooa00308
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LAW OFFICES

.J;( "L 11p,¡ ..
/ C-.C ;

SOULES & R.EED
800 MILAM BUILDING. EAST TMVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPH4,NIE A BElBER
ROBERT E ETlIi-CER
PETER F. GAZD.4,

ROBERT D. REED

SUS.4,i- D REED
M'D i RI"-U'-
IEB C SA';FORD
SUZA""E LANGFORD SAi-FORD
HUGH L SCOTT. JR.
SUSAN C SHAN"-
LUTHER H SOULES III
\11,'. W. TORREY

7ElEPHOi-E
(512) 224-9144

February 18, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,

Galatzan & Harris
P. O. Drawer 1977
EI Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rule l8a submitted by Bruce
A. Pauley and Rules l03 and 106 submitted by Judge Herb Harsh,
Jr. Please draft, in proper form for Committee consideration
appropriate Rules changes for submission to the Comr:i ttee and
circulate them among your Standing Subcommittee members to secure
their comments.

I need your proposed Rules changes for the Harch 7 and 8
meeting.

As always, thank you for your keen attention to the business
of the Advi sory Commi ttee .

Very truly yours,

LHS I I I : tk
Enclosures

Luther H. Soules III

cc: Honorable James P. Wallace,
Justice., Supreme Court of Texas
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THE SUPREME COURT OF TEXAS
1'.0 BOX l2i~H CAPITOL. ~T\nO"

) l'STICfS
SEARS MdjH
ROBl'n 't, CAMPBELL
FR:\:\KlI:\ S, SPf:R:-

CL RAY
.I:\MF.S p, \\:\l-L.-\E

TED Z. ROBfRTSO"
\\'II,UA~t \\, KI1.;:\RLJ:'

RAll- :\. (.O:,z.-\l.Z

ACSTJ:', TEXAS "H~ J J

- February 12, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. r,1ichael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 13 and Rule l8a
Texas Rules of Civil Procedure

Dear Luke and Mike:

CUR"
MARY ,\1 WAKEFIELD

EXF.LTI\'E ASST
\\'1LUAM L. WILUs

AD't1:\ISTRATI\" ASST,

MARY A:'" DHIHAL'GH

I am enclosing a letter from Bruce A. Pauley of Mesquite,
regarding the above rules.

May I suggest that these matters be placed on our next
Agenda.

Sincerely,

.: ~f'. Wallaceéic~
J PW : fw
Enclosure
cc: Mr. Bruce A. Pauley

Lyon & Lyon
Town Ea s t Towe r
l8601 LBJ Fwy. - Suite 525
Mesquite, Texas 75150
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Lì~O:' &. Lì~ON
ATIORNEYS AND COUNSELORS AT LAw

TOWN EAST TOWER
18601 LBJ FWY, - SUITE 525

MESQUITE. TEXAS 75150

TED B LYON. JR.
ROBERT CHARLES LYON

BRUCE A PAULEY

MICHAEL A, YONKS

214-279-6571

February 10, 1986

Honorable James P. Wallace
Justice
Texas Supreme Court
P. O. Box 12248
Austin, Texas 78711

RE: Amendments to the Rules of Civil Procedure

near Justice ';rallace:

It was a pleasure to see you and to have the opportunity to briefly speak
with you at the Texas Law Center last Saturday. I .appreciate your '.vilingness
to pass along to the proper individuals the suggestions which I have for changes
in the R.ules of Civil Procedure.

The changes I propose result from a case in which the plaintiff fied two
Motions to Recuse the trial judge prior to trial and one Motion to Recuse the
trial judge after trial but before the Motion for j~ew Trial was heard.
Subsequently, the plaintiff filed a fourth Motion to Recuse a judge who was

- designated to hear the third recusal motion. Although this is a rare cir-
cumstance, I believe that certain changes in the rules are in order in order to
see that it does not or cannot happen again.

I propose the following changes in Texas Rule' of Civil Procudure 18a:

1. Amend Rule 18a to allow for only one recusal motion per
litigant per judge.

2. Alternatively, to provide for sanctions for the second
and any subsequent recusa1 motions if they are found by the
judge designated to hear the motion to be frivolous, brought
in bad faith or for the purpose of delay.

,
In addition I would proPÇise that Rule 13 be amended to provide for contempt

in cases where pleadings are fied for the purposes of securing a delay of the
trial or of any hearing of the cause, instead of just the trial of the cause. I
would also propose that the Court strongly consider adopting FedGra1 Rule 11
verbatim.
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Honorable James P. Wallace
February 10, 1986
Page 2

Thank you again for your help with this matter. I hope to see you again 10
the near future.

With warmest personal regards, remain

Sincerely,

LYON &. L YÖN

a/£0A~:U~~~
Attorney at Law

BAP/rnf
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ULIf! J!'STI(T

-l0ll:\ I. IIILI.

THE Si;PRE~iE CülRT OF TEXAS
PO. BOX I.:.: In L\l'lll 1I "ISIL( l'

CLI,H"-
.\IA/(Y \1. \\A"-U II.LlJ

-ll'STIC.b
sEA/()0 \h(,H

IWlHKI \\. CUIPHli.
rR,-\:\"-I.:\ ,. ,PI :\R,
LL. H.n
.1:\:'1'" I' \\-\1...-\( T
TED Z. ROm R1 ,0:\
\\ II 1.,\\1 \\. ,,11.;..\RI.:'
R.-\I'1. A. (;O:\Z.-\IZ

Al slT'\. TI:X:\... -¡.- i 1 EXIClTI\T N..' 1.
\\ 11.1.:\:'1 L.\\II.U,

.-\D\lIqsTH-\TIVE .-\'''T
\L'-~Y .-\:':' DH IIlAld01l

February 10, 1986

Mr, Luther H. Soules, III, Chai~man
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 103 and Rule 106
Texas Rules of Civil Procedure

Dear Luke and Mike:

I am enclosing a letter from Judge Herb Marsh, Jr., of
El Paso, regarding the above rules.

May I suggest that these matters be placed on our next
Agenda.

Sincerely,

() -
I

y~P. Wallace~stice
J PW : fw
Enclosure
cc: Honorable Herb Marsh, Jr.

Judge, 243rd District Court
City-County Building
El Paso, Texas 79901 ooa00316



HERBERT E. MARSH, JR.
DISTRICT .JUDGE

243RD DISTRICT COURT
CITY'COUNTY BUILOING

EL PASO. TEXAS 79901
1815' 5"6'2168
181515"6'2178

February 5. 1986

Committee on Revision of Rules
of Civil Procedure

Suprere Court of Texas
P.O. Box 12248
Austin. Texas 78711

Gentlemen:

Please find enclosed a copy of proposed r-~vision of
Rules 103 and 106 T.R.C.P.

Thank you for your consideration.

Yours very truly,

lf~(i-Herb Z,1arsh. Jr.
Judge

Hl~ : s c

en c 1.
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SOUTEVlEST PROCESS SER VICEi IHC.
) 023 E. YANDELL

EL PASO. TEXAS 7':2
(9IS) ~32.o139

December 3D, 1985

Hon. Herb i\larsh
243 t h D i s t r i c t Co u r t
Ci ty County Bui Iding
El Paso, Texas 79901

Dear Judge Marsh:

En c 1 os ed, pIe a s e fin d a pro p os e d r u I e c h a n get hat we res -
pectfullY request that you consider, in accordance to Rule 3a of
the T.exas Rules of Civil Procedure. Said Rule change parallels
the Federal Rules of Civi i Procedure that offers saving to the
petitioners and accelerates the judicial process.

Being cognizant of the fact that the E1 Paso County Judges
are progressive leaders in the judiciary, we are requesting that
the enclosed rule change be adopted and forwarded to the Supreme
Court, in accordance with Rule 3a, for approvaL.

The approval of said rule will benefit the community 
in

several ways.

First and foremost, it will enable the Sheriffs department
to save money by the assignment of more personnel to the solving
o r s e r i 0 u s c r i me sin s t ea d of be i n g pre - 0 c c up i e d asp roc e s s
servers. Additionally, the considerable operating cost will be
absorbed by the private sector instead of the public sector.
Furthermore, the time lapse between filing and return of service
will be s h 0 r ten e d II n dEl Pas 0 Co un 1 y wi 1 1 j 0 i n t he res 1 of 1 h e
states in the union in allowing service of citation through
p r i v.a 1 e en 1 e r p r i s e. Th ere for e , the b old vis ion 0 f the E i Pas 0
judges wi 11 benefi t the com~unity.

,,

In closing, we thank you in advance for your prompt and
fá.vorable consideration 10 this request.

Respectfully yours",,'-~¿~
RNI---SARABI1\ OO(J0031~



SOü:CE'ÇvF.ST ?:tOCESS SERVICE, 12rC.
1023 E. YANDEl

EL PASO. T2.XAS í:rm

(915) 5::-013'

Pp..POSED RULE CILüKìE

RULE 103. OFFICE 1,110 :iAY SERVE:

All process may be served by the sheriff or any constable of
any county in which the party to be served is found or, TO A
PERSO~ SPECIALLY APPOINTED TO SEaVE IT or i if by ma iI, e it her of
the county in which the cas-e is a party to or interested in the
outcome of a suit shall serve any process therein. Service bv
registered or certified mail and citati~n by publication may b~
made by the clerk of the court in which the case is pending.

RULE 106 SERVICE OF CITATION:

(a) Unless the citation or an order of the Court otherwise
d ire c t s the c ita ti on s h a 11 be. s e r v e d by any 0 f fie era u tho r i zed
by ReLE 103 OR BY A PRIVATE PARTY OR A PROCESS SERVING CO:\lP.-\\i BY
~,ÚTIO~ A..\'D ORDER TO SERVE CITATION by .

( i ) de 1 i ve r i n g tot h~ de fen d ant, i n per son, a t rue
co~y of the citation with the date of delivery endorsed thereon
wi th a copy of the petitionattached thereto, or

(2) mailing to the defendant by registered or
:-tified mail, with delivery restricted to addressee only,

0turn receipt requested, a true copy of the citation with a copy
øf the petition attached thereto.

(b) Upon motion supported by affida~it stating the location
of the defendant's Usual place of business or Usual place of
abode or other place where the defendant can probably be found
and stating specifically the facts showing that service has been
a t temp t e dun d ere i the r ( a ) ( 1) 0 r ( a ) ( 2 ) a t the i 0 cat ion n a m e d
in such a f f i d a v i t but h 8 S not been SUCcess r u 1 , the c 0 ur t may
authorize service

in the
a copy
of age

(1) by an officer or by any disinterested adult named
court's order by leaving a true copy of the citation with
of the petition attached, witR anyone over sixteen years
a tt h e location s p e ~ i fie d in such affidavit, or! ~

(2) in any other manner that the affidavit or other
cvrdence before the court shows will be reasonably effective to
give the defendant notice of the suit.
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RULE 107 RETURN OF CITATION

The retur-n of the officer executing the citation shall be

endorsed on or attached to the same; it shall state when the

citation was served and the manner of service and be signed by

the officer officially. When the citation was served by

registered or certified mail as authorized by Rule 106, the

return by the officer must also contain the return receipt with

the addressee's signature. When the officer has not served the

citation the return shall show the diligence used by the officer

to exec~te the same and the ca~se of fai~ure to ex¿çu:e it, and

where the defendant is to be found, if he can ascertain.

Where citation is executed by an alternative method as

authorized by Rule 106, proof of service shall be made in the

manner (ordered by the court. J provided above or in anv such

manner as may be ordered by the court.

No defau It jUdgment sha 11 be granted in any cause unt i 1 the

citation with proof of service as provided by this rule, or as

ordered by the court in the event citation is executed un::e~

Rule 106, shall have been on file with the clerk of the court

fa r ten days, exc 1 us i ve of the day of fi 1 ing and the day of
judgment.

COl1MENT: Attorney Jeffrey Jones reCOmmends this proposal

to provide for returns on citations where service is by a

disinterested adult pursuant to his recommended rule change in

Rule 106.

ooa00320



RULE 107

(No default judgment shall be granted in any cause un:il

the citation with proof of service as provided by this rule, or

as ordered by the court in the event citation is executed under

Rule 106, shall have been on file with the clerk of the court

ten days, exclusive of the day of filing and the day of

judgment.)

COr-U1ENT: Representative Patricia Hill questioned the

reason for the ten day requirement. Deletion of this portion of

the rule will enable default judgments to be taken after the

periOd for answer expires, regardless of the number of days the

proof of service was on file with the clerk of the court.
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LAW OFFICES /01
SOULES 8 REED

800 MILAM BUILDING' EA5T TMV15 AT 50LEDAD

5AN ANTONIO, TEXAS 78205

5TEPHANIE A. BELBE R
ROBERT E ETLI,,GER
PETER F. GAZD,",

RCBERT D RHO
SU5."'" 0 RUD
R."'''D /. RI"L1"
JEll C. SA"'FORD
5UZA"'''E L"'''Gf0RD 5!""'fORD

HUGH L. 5COTT, JR.
sm..", c. 5HA"",

LUTHER H, 50ULE5 III
u'. w. TCRREY

TELEPHC',E
(512) 224-9144

April l~ ,1986

Mr. Sam Sparks
Grambling ,Mounce , Sims,
Galatzan & Harris
P.O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 99, 10.6, 107, 145, and
215. Please draft, in proper form for Committee consideration,
appropriate Rule changes for submission to the Committee and
circulate them among your Standing Subcommittee members to secure
their comments.

As always "thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,i'~L
(LUTHER:H. SOULES III'-- ////

LHSIII/tat
encl/as
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~H' ,WSTfU
¡¡II;- L. HILL PO BOX 122..1l

THE S L' PRE )1 E Co L' R T 0 F
C\f1TOL ~Hno'\

IL'STICES
iHRS McGEE
WIlERT ~l. C:\~IPB(ll
'RA:-"L1;\ S, SPEARS
:.L RAY
A~lF. p, \\',-\Ll:CE
rED Z. ROIlERT:-o;\
~..i.L1A\1 \\, KIU;ARLI;\
tAlL A, (iO:-ZALEZ

AlSTI;\ TEXAS -¡.- i i

------
r~r. Michael T. Gallagher, Chairman
Adninistration of Justice Committee
Fi sher, Gall agher, Perri n & Lewi s
2600 Two Houston Center
Houston, TX 77010

Mr. luther H. Soules, III, Chairman
Sup r em e Co u r tAd vis or y Corn nit tee

Soules, Cliffe & Reed
8 0 0 Mil am B u i 1 din 9
San Antonio, TX 78205

-T -- y;~ß¿
c;'¡15"t!Je t! -

TEXAS end-
~lAKY .\1. \\A"ninO

EXEClTIYf ASST
\\'ILLlA\l L. \\ flUS

AD\II;-ISTHATI\E ...5,sT.
~IARY A:';\ UHIIlAl(,f-

March 11, 1986

Re: Rul es 99, 103, 106 and 107.

Dear Mike and luke:

I am enclosing suggested revisions to the above rules
from Mr. Charles R. Griggs of Sweetwater.

May I suggest that these matter be pl aced on our next
Ag end a.

J P W : fw
Enclosure
cc: Mr. Charles R. Griggs

Nunn, Griggs, Hetsel & Jones
Doscher Bui 1 di ng
Sweetwater, Texas 79556-0488

Sn::iy,

¥~es P Wall ace
Mstic"
~.
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NUNN. GRIGGS. \VETSEL & JONES
LAWYERS

Cll8, L. ~t:SS
eRA, R. G"IOO"

ROD E., 'WETSEL

C, E:. JONES

OOSCH£" BUILDING TELEPHONE
AREA CODE "18

230/6668
p,o, Bo)t 688

SWEETWATER. TEXAS 79556-0488

March 10, 1986

The Honorable John Cornyn
37th District Court
Bexar County Courthouse
San Antonio, Texas 78205

Mr. Phillip Johnson
Attorney at Law
10th FloDr, First National Bank Building
Lubbock, Texas 79408

Gentlemen:

A t the 1 a s t m e e tin g 0 f the C 0 mm i t tee on Ad m i n i 8 t rat ion 0 f
Justice, the f u i IC 0 m m i t tee a p par e n t 1 yap pro v e d the suggested
revision of the rule permitting service by mail. The Committee
further indicated that the matter should be voted on at the next
reg u 1 a r me e tin g , wh i c h wi 11 bee a r 1 y in A p r i 1 .

To each .of you, 1 enclose a suggested revision of Rules 99,103,
106 and 107. I have called to Bar Headquarters to secure the
necessary form for submitting these changes to Committee action
but with Evelyn gone, no one seemed to know what I was talking
about. In any case, I .submit the proposed rule changes to you
for you r c omIDe n t san d G U g g est ion s . I will try to h av e the
pro p 0 sed c h a n g e sin pro per form a tan ear 1 y d ate so, i f you t hi n k
there should be any changes, please let me hear from you as Soon
as possible.

CRG: b 1
Enclosure
cc: Th~ Honorable James Wallace

As s 0 cia t e Jus tic e, Sup r em e Co u r t 0 f T e x a 5

P. O. Box 12248
Austin, Texas 78711
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ACKNOWLEDGMENT OF RECEIPT OF CITATION AND PETITION

I received a copy of the citation and of the
petitio~ in the above captioned matter on the dayof 19

Signature

( ReI a t ion s hip to en tit Y or
a u ~ h 0 r i t y tOre ce i v e s e rv ice 0 f
process.

Date of Signature

SWORN TO BEFORE ME by the said (Signin~ partv) onthis day of 19
Notarv Public, State of( )
My co~cission expires:

(b) Upon motion supported by affidavit s~ating the location
of the defendant's uaual place of business or usual
place of abod~ or other place where the defendant can
probably be found and atating specifically the facta
$ how i ng th a t s e r v ice has be en at temp t e dun d ere i the r
(a)(l) or (a)(2) at the location named in $uch affidavit
but has not been auccessful, the court may authorize
service

(1) by an oificez or by any disint~rested adult naceA inthe court's order by leaving a true copy of the
citation, with a copy of the petition attached, with
anyone over sixteen years of age at the location
specified in $uch affidavit, or

(2) in any other manner that the affidavit or other
evidence before the c our t sh 0 v s wi 1 1 be r e as 0 nab 1 y
effective to giVe the defendant notice of the suit.

RULE 107. RETURN OF CITATION.

The return of the officer executing a citation Served
under Rule 106(a)(1) ahall be endorsed on o~ attached to the
same; it sball state vhen the citation was served and the manner'
of service and be signed by the officer officially. When the
officer has not served the citation, the return shall shov the
diligence used by th~ officer to execute the same and the cause
of failure to execute it, and where the defendant is to be found,
if h~ can ascertain. (Wben ebe cieaeion Wa~ ~e~vej by
re~i~tered or eereified mail as a~ehorized by Rulel66T ehe
return by ehe officer muse also conesin ehe return receipt wieh
ehe addresseels signstureTJ When the citation vas served by
mail as authorized in Rule 106(a)(2), the person who has secureds u c hs e r v ice shall return to the clerk of the court in vh i c h the
case is pending, the sworn notice and acknowledgment of receipt
of the citation and petition. Such return.dreceipt shall be
attached to the original citation iSSued bv th~ clerk and the
return of s ch citation hall be cocoleted bv the clerk of the
court in wh ch the case s pendin2 in a manner to carrectl~
reflect comp etlan of serv ce by mail.
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Where citation is executed by an alternative method as
authorized by Rule 106(b), proof of service shall be made in the
manner ordered by the cour t.

No default judgment shall be granted in any Cause until
the citation with proof of service as provided by this rule, or
ord.red by the court in the event citation is eXecuted under Rule
106(b), shall have be.n on file with the cl.rk of the court ten
dayS-exc Ius ive of the day of fi 1 ing and the day of judgment.

BRIEF STATEMENT OF REASONS FOR REQUESTED CHANGES
AND

. ADVANTAGES TO BE SERVED BY PROPOSED NEW RULES:

The proposed Rule changes arise from the fact that the
provisions of Rule 106(a)(2) are no longer available for use.
That Rule provides that service of citation may be accomplished
by:

"(2) Mailing to the defendant by registered or
c e r t i fie d mail . wi t h de 1 i ve r yr. . t r i ct. d t 0
addressee only, return receipt requested, a true
copy of the citation with a copy of the petition
a ttached there to," (Emphas is added)

At the time that portion of Rule 106 was adopted, the United
States Postsl Service provided an 

"Addressee Only" service butthat particular service is no longer available through the postal
s.rvice. Th. closest approximation of such a service is now
known as "Restricted Delivery" and assures delivery only to th.
addressee or to some agent of the addressee who has been
.authorized in writing to receive t.he mail of the addressee. It
is the feeling of the Subcommittee that this Restricted Delivery
may not fulfill the requirements of due process insofar as notice
is concerned.

The Subcommittee feels that service by mail is a useful device
and ought to be preserved if it is possible to do so. The
proposed Rule changes conform closely to a method of service
available under Rule 4 of the Federal Rules of Civil Procedure.
The particular parts of Rule 4 that areadapted to the proposed
changes to the Texas Rules of Civil Procedure are:

RULE 4. Process.

(c) SERVICE.
(C) A summons and complaint may be served upon adefendant of any class referred to in Paragraph
(1) or (3) of Subdivision (d) of this Rul. _

(ii) By mailing a copy of the SUmmons and of the
complaint (by First Class Mail, postage prepaid)
to the person to be served, together with two
copi.. of a notice and,acknowledgm.nt conforming
substantially to Form 18-.A and a return envelope,
postage prepaid, addressed to the sender. If no
acknOwledgment of service under this subdivision
of this Rule is rec.ived by. the send.r within
twenty (20) days after the date of mailing,
service of such summons and complaint shall be
maid und.r subparagraph (A) or (B) of this
paragraph in the manner prescribed by subdivision
(d)(I) or (d)(3).
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(D) Unless good cause is shown for not doing so,
the Court shall order the pay~en~ of the CD$ts of
personal service by the person served if such
persDn does not co~ple~e and zetur~ within ~wenty
( 20) day s aft e r ~ a i I i n g, the no tic e and a c know 1-
edgment of rece ipt of su~~ons.

(E) The notice and acknowledgment of receipt of
su~~ons and co~plaint shall be executed under
oath or affirmation.

While the proposed service by mail will not be used in a majority,
of situations, it is felt th3t it will be us ful under a number
of circumstances and that t h er e t urn of t hac k now led gi: en t of
rec.ipt of service will co~stitute a co~pl ~nce with the due
process requirement of notice.
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STATE BAR OF TEXAS

CCI,~MITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE,

I. Exact wording of existing Rule:

II.

RULE 107. RETURN DF ÇITATIDN
A
B

C
o
E

F

G
H

I

J
K

L
M

N

o
P

Q
R

The ~e:urn of the offi~e~ executing the citation 5~all be
endo~sed on o~ attached to the same; it shall state when the
citation was se~ved and the manne~ of se~vice and must be signed
by tbe office~ officially. When the citation wa~ served by
registered o~ certified mail as authorized by Rule 106. the
~eturn by the officer must also contain the retu~n ~ece¿~~ with
the addressee's signature. When the officer has not served the
citation, the ~etu~n sball show the diligence used by the ~ificer
to execute the Same and the cause of fa i 1 u ~ e toe x e ~ u tei: . and
where the defendant i~ to be found. if he can ascertai~.

Whe~e citation is executed by an alte~native met~od as
autho~ized by Rule 106. proof of service sh.ll be made ~~ the
manne~ or:ered by the cou~t.

No default judgment shall be g~anted in any cause u~:i1 the
citation with proof of se~vice as provided by this ~uie. cr as
o~deredby the cou~t in the event citation is executed un¿er Rule
106, sha:i have been on file with the cle~k of the cc~r: ten
days, exciasive of the day of filing and the day oi jadgmen:.

EXJ OF EXISTIXG RetE :07

l~,~ark through deletions to existing r\J Ie with dashes or put in parentnesis; uncerline propose!
new woreing; see exampie attacnedl.

Proposed Rule:

1

2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17
18
19

20
21
etc,

RULE 107. RETVRS OFCITAIIDN

The ~eturn of the office~ executing a citation SerVPQ u~åe~
Rule 106(a)(1) shall be endo~sed on o~ attached to the sa::e; it
shall state when the citation was se~ved and the manner of
se~vice and be signed by the office~ officially. When the
off ice ~ has not s e r v e d the c ita ti on, t he ~ e t urn s h all show the
diligence used by the orficer to execute the same and the cause
of failure to execute it, and whe~e the defendant is to be found,
if he can ascertain. (When ~he ei~s~ion .a~ ~e~~ed bv
~e~i~~e~ed o~ ee~ei~ied mail 8~ att~ho~i~ed b~ Rttle lij7 eh~
re~arn b. ~he o~fieer ma~~ slso ee~e3in ~he re~~rn reeei~e v~~h
~he 8dd;e'~eeL, ~~gns~tt~e~l When the citation ~3S se;ved bv
mail as auth,,~ized in Rule 106(3)(2), the person 1Oho has secured
such service shall ~etu~n to thp clerk oi the cou~t ín Jòhich the
c 3 use is? e n di~., t he sworn n B t i~ e3 n d a c know I e~ I me n t 0 f r ~ c e i 0 t
oft h e c i : a t i on .3 n doe t í t i B n . S II C h r e t II ~ n p d ~ e c e i ot s h .3 lIb e

attached tot~eorí~inal cItation issued bv t~e cle~k.3nd the
retu~n or such ~itatíon sh~ll bp comoleted bv the clerk 0: the
cou~t in JòhiC~ the "ase ísoending in a manne~ to correctly
~eilect (o:ooletion oi servicp bv mad.

where cltation is ~xecuted bv an alte~native method as
autho~ized b:i Rule l06il. prooi of se~vice shall be made in the
rn:inne~ o~de~ed by the court.

:' R (J ¡i U ~ E IJ ;¡ r L E 10 7 r ():\ T I ~; n: 1l ():\ :\ EXT !' ,\,: E

Brief statement of reasons for requested changes and advantages to be 5Cf'ed by proposed new Rule:

D~te

Re-pectfully submitted, 00000328
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STATE BAR OF TEXAS

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE,

COMMITTEE ON ADMINISTRATION OF JUSTICE

i. Exact wording of existing Rule:

A
B

C

D

E

F

G
H

I

J
K

L

M

N

o
P
Q
R

II, Proposed Rule: (Mark through deletions to existing rule with dashes or put in parentnesis; uncerline propose::
new wording; see exampie auacneò).

1

2
3
4
5
6
7
8
9

10
11

12
13
14
15
16
17

18
19
20
21

etc;,

No default judgment shall be granted in any cause un:il th
cit~tionwith proof of service as provided by this r~le, 0
ordered by the court in the event citation is executed under Rul
I06(b), shall have been on file with the cler~ of the court te
days, exc lusive of the day of f i i ing and the day of judgme nt.

E ~;i) () F P R (II' II SED R l i. E 1 Ù ;

Brief statement of reasons for requested changes and aòvantages to be served by proposed new Rule:

D~te

:O~: r: :uLI,lJ:; r:\î. i',\I:L

Respectfully submlttc;1, _ 00000329
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BRIEF STATE~ENT OF REASO~S FOR REQUESTED CHASGES
,,:;D

ADVANTACES TO BE SERVED BY PROPOSED SEW RrLES:

The proposed Rule changes arise from the fact that the
p r~ vi si 0 n s 0 f R u 1 e 1 D 6 ( a I ( 2) are no 1 on g era va i i a b 1 e for use.
That Rule provides that service of citation may be accor.plisned
by:

"(2) ~ailing to the defendant by registered or
certified mail, with deliverv restricted to
addressee onlv, return receipt requested, a true
copy of the citation with a copy of the petition
attached thereto." (Emphasis addeA)

At the time that portion of Rule 106 was adopted, the ~nited
States Postal Service provided an "Addressee Only" ser'/ice but
that particular service is no longer available throu~h the postal
service. The closest approxim~tion of such a service is now
known as "Restricted Deliveryll and assu'tes delivery only:!) the
aAdressee or to s~me agent of the addressee who has been
authorized in writing to receive the mail of the addressee. It
is the fee 1 in g 0 f the Sub c omm it tee t hat t his Res t r i c : e è De ¡ i ve r:
may not fulfill the requirements of due process insofar as notice
is concerned.

The Subcommittee feels that service bv mail is a useful ¿evice
and ought to be preserved if it is possible to do so. ~he
proposed Rule changes conform closely to a ",ethod of ser,'ice
available under Rule 4 of the Federal Rules of ~ivil ~rocedure.
The particular parts of Rule ~ that areadaDted to the proposed
changes to the Texas Rules of Civil Procedure are:

RULE 4. Process ,.

(c) SERVICE.
(CI A summons and complain% may be served upon a
defendant of any class referred to in Paragraph
(1) ~r (3) of Subdivision (d) oj this Rule _

(ii) By mailing a copy of the Summons and of the
complain% (by First Class Hail, p~st3ge prepaid)
to the person to be served, together with two
copies of a notice and acknowledgment ~onforming
substantially to Form 18-A and 3 return envelope,
postage prepaid, addressed to the sender. If no
acknovledwment of servi~e under this subdivision
of this Rule is receiveA by the sender within
twenty (20) days after the date of mailing,
service of such summons and _omplaint shall be
maid und~r subparagraph (A) or (B) of this
paragraph in the manner presc r i bed by subdivision
(d)(l) Or (A)C3).

(D) Unless good cause is shown for not Joing so,
the Court shall order the paympnt of the costs of
persona 1 5 e r v i ~ e b y t l\ e per s ö n s ~ r v ~ J i f sue h
p e rso n doe s not C 0 m p 1 ~ t ~ ~ 1\ d r ~t urn wit h i n t ~ ~ n t v
(20) days aftermailin_, thp n0tice ~aj 3c~nowl-
edg~ent of receipt nf summons.

(E) rhe n0tice and 3cknGwlpù_ment ~f recpipt of
s II '" r. 0 n san d com p i a i nt, h ,~ i 1 b.' ex".: ute Ù II n Ù p r
03 t h or 3 i f ir m 3 t ion.

00300330



While the proposed service by mail will not be used in ~ ~a;orit
of situations, it is felt that it ",ill be useiul und.,ra n,-,,be
of circumstances and that the return of the acknowled~~~nt 0
receipt oi service will constitute a compliance with :~e due
process requirement of notice.

ResptlP" fu 117 ßubmí.-ted../ ~"-r:-~::,ï.
ciiÁÍ~ÚS R-~R-¿-S~"'-7
P. O. Box 488
Sweetwater, Texas 79556

Da te: March 13. 1986
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PATRICIA HILL
~ oa.
PO sox 2910

AUSTN. T£ 78769-2910
51247S-SS93

STATE REPRESENTATl

OiSTRICT 102

August l.2, 1985

O!STPICT QFi=ICE

IlX PACIi=1c PUCE
1910 PAC:iIC AVEN\E

DAtS. TEXAS 75201..598

214.748,9020

Mr. Luther H. Soules, III
Attorney at Law
800 Milam BUilding
San Antonio, Texas 78205

Mr. Michael T. Gallagher
Attorney at Law
70th Fl.oor
Allied Bank Plaza
Houston, Texas 77002

Gen tlemen:

RE: Proposed changes in Texas 

Rules of Civil Procedure

I ran into Justice Mack tiallaceat the State Bar of Texas
Convention. Knowing he was the justice responsible for
recommending rule changes to the Texas Supreme Court, I
ventured to suggest ,a few changes to our state rules.
Justice Wallace suggested I contact the two of you. I would
like to make several suggestions for possible consideration:

i. Provide for motions to dismiss. As you well
know, there is' no procedure Possible in state Court
comparable toa Rule 12 (b) (6) motion in federal court. It
is ponder.ous at best to dispose of a fr i volous claim in
state court. I am seeing lawyers in state court filing
motions to dismiss on occasion, though unauthorized by the
rules. I think a rule enabling the filing of a motion for
failure to state a claim upon which relief can 

be grantedWOuld be a boon to lawyers, litigants and judges.

2. Permittinq attorneys to preoarecerta in
pleadings. In federal court, attorneys are required to
prepare their own ci tations, executions, and abstracts of
jUdgment, in addition t.o taxing their own costs. I
carzied legiSlation enabling attorneys to do this last
session which passed the House but got bogged down in the
Senate during the last weeks" due mostly to the fact that
County clerks feared that enabling attorneys to prepare
these simple documents would cut down on their revenues.
My legislation was permissive, and a copy of it is
enclosed for your perusal. On consideration, it seems
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Mr. Luther H. Soules, III
Mr. Michael T. Gallagher
August l2, 1985
Page 2

just as logical for a change like this to be adopted in
the rules a~ through the legislature. Justice Wallace
said this change had been suggested on several occassions.
I do not think I need to belabor the reasons for
suggesting this change to the two of you but will be happy
to provide testimony in favor of 

the change if you "thin:kthis is advisable.

3. Adootion of federal rules. I know this
suggestion may be considered heresy by some, but I
timidly submit that the 822 rules which govern our
practice act as tar babies to which even the most
competent lawyers occasionally become affixed. B use"~,-
the rules are so many and so complicated, the cour do
not consistently enforce them. I :know many law,yers would
oppose the adoption of federal rules, but I am being I
surpr ised by how many state court lawyers appear to e
frustrated by the number of state court rules. (W I
suggested this to Justice Wallace, he said no one
suggested it to him. It has now been suggested by
someone. ) I will attempt to do some formal or info
polling among lawyers in Dallas to see what the con
might be on this issue and would appreciate your in

3t: Service of r.ocess b rivate
As you know, the rules require that se
by a sher iff or constable before service
process server may be .had. These rules
ignored since the service problems in so'
areas are becoming extreme. Legislation"
dur ing the last two sessions to permi t pr
servers the same rights to serve basic cou
law enforcement officials. In 1983 the bi
was vetoed by the Governor due to opposi ti
of the constables' association.

"
~ould
state:

4. Ten-da oeriod citation must be ile.
know, Rule 107 provides in part that no de ult jUdgm
shall be granted until the ci tation has been on file h
the clerk ten days, exclusive of the day 0 iling a he
day of judgment. I have often been perple . about toe
reason for this rule, especially since the 

answer date injustice courts is the Monday following ten days: in many
cases the citation is received from the const.able less
than ten days prior to the a~s,wer date. '

5. Filinq frivolous suits/motions. Rule II of the
federal rules provides for sanctions to be imposed for 

thefiling of a pleading for any improper purpose, and the
signature of an attorney on a pleading certifies that the
pleading is Dwell grounded in fact and is warranted by
existing law... D. I believe that this is an excellent
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Mr. Luther H. Soules, III
Mr. Michael T. Gallagher
August l2., 1985
Page 3

rule and would like to see a comparative state iule. At
the present time, to my knowledge, only the Deceptive
Trade Practices Act provides for attorney fees for
defending a claim brought under the Act which is found to
be false. Each of us has exper ienced representing a
cl ient defending a sui t brought in bad fai th and wi th no
grounds. I f sanctions Could be imposed, I believe this
may deter some li tig ious plaintiffs from filing groundless
suits in the hope of settling out of court.

I would enjoy hearing from you and WOuld be glad to give you
any help I can on these changes.

Very truly yours,

r9~ )bJ
Patr icia Hill

PH: lh

00a00337
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By P, Hill of Dallas H. :3, ~o, 17

A BILL TO BE ENTIT~ED

i
2

~3

AN ACT

relating to the preparation and delivery of certain cour": ¿oc;'::.ents

and to costs in civil suits.

BE IT ENACTED BY THE LEGISLATURE OF ~3 STATE OF TE4;S:

SECTION 1. Title 42, Revised Statutes, is amendeà by adding

Article 2021a to read as follows:

Art. 2021a, CITATION

Sec. 1. The olaintiff or his attorney may ~renare the

a1:oronriate citation for the defendant and file a sufficient nu::ber

of conies of the citation with the clerk of the court at the ti~e

the olaintiff or his attorney files the oetition,

Sec, 2, The citation must be in the for~ nrescribed bv the

Texas Rules of Ci vi 1 Procedure.

Sec. 3. The clerk may not charge a fee for the orenaration

of a citation under this article,

Sec. 4. The ma:-r:ercitation shall be served in the

prescribed by law.

See', S. The olaintiff or his attorney and the clerk 0: the

c~~r~all comolv with the aoolicable Texas Rules of Ci.vil
20

21

22

~3

Procedure aovernina oreoaration and issuance of citation.

SECTION 2. Title 56, Revised Statutes, is amended by

Article 3783a to read as follow.s:

Art. 3783a. EXECUTION OF JUDG~E~T

ad¿ing

24 Sec, 1, The orevailina oartv in a civil suit or the nartv's

00000338
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at~e~~ev mav ~~e~are a writ of exeç~~~on a~d del~7er it to ~~e

cie~k of ~~e court or justice of ~~e ~eace. ~~e cle~k o~ ~~e

justice of the oeace may not charae a fee for ~he oreoara~ion of a

wri t of execu~ion under this ar~icle. If the o~evaili~cpar~~ ~-

his a~tornev recuests that the writ of exec~~ion be re-:::::~ed

delivery to a sheriff or constable. t~e cle~k of ~he cou~~ o~ t~e

justice of the oeace shall deliver t~e w~it of exec~~ion ~o ~~e
orevailing oart'! or his at~orney. If ~he o~evaili~a ~a~-=v o~ ~::s

at~o~nev does not recuest that the w~i~ be ~et~r~ed. t~e cle~k of

the court or the justice of the Deace shall se~¿ t~e w~~~ to t~e

aODrooriate she~iff or constable.

Sec. .2. The Drevai line Darty or n:: s a~~o~nev ~ay se~d t~e

wri t of execution to the aoorooriate sheriff or constable,

Sec. 3, The Drevailina Dartv or his atto~nev, the clerk ~.
the court or the justice of the Deace ,a~dt.:he sher:.:f or co~s-:a=:e

who executes the writ shall comD1V with ~he at:olicable Texas :;....les

of Civil Proced~re aoverning writs of exec~tion.

SECTION 3. Section 5.2.002,'Property Code, is amended ~o ~ead

as follows:

Sec. 52.002. ISSUANCE OF ABS'!RACT. (a) On application of a

person in whose favor a judgment is rendered or on aFPlicat.ion of

that person's agent, attorney, or assignee, the justice of t~e

peac~ who rendered the judgment or the clerk of ~he cour~ tha~
rendered the judgment shall prepare and deliver to the applicant an

abstract of the judgment.

(b) The oerson in whose favor a ;udcment was re~dered. his

aaent, attorne'!, or assianee. may oreoare the abstract of ;uè~ent

.2 00000339
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and deliver it to the clerk of the court or the iust~ce 0: the
ceace. The clerk or the iustice of ":he oeace !:a" net: charc:e a fee

for the oreoaration of an abstract of iudc:ent under "::::: s

subsecti on , (=p.e-j~!5~:!ee-ell-e3:e~k-5p.!!!ii-ee~'!:! €:l-,!p.e-a~!5~!!ee~" J

(c) If the clerk creoares the abstract, the (=p.eJ a~p:~can":

for the abstract must pay the fee allowed by law.

SECTION 4. (a) Each party to a civil action shall file ..~":h

the court an itemized bi 11 of costs incurred by that par":y dur::ng

the action.

(b) The bill of costs must have at":ached an affidavit by the

party or the party's attorney stating that:
(1) the bill of costs is correct;

(.2) each i temwas necessarily incu:-red in the case; and

(3) the services for which fees have been charqed ..e:-e

actually and necessarily performed.

(c) If the court allows the bill of cos-:s, the bill of ccs-:s
shall be includeà in the judgment,

SECTION 5. Thi s Act takes effect Septembe:- 1, ~ 98S, and

applies only to actions filed on or after that date,

SECTION 6, The 'importance of this legislation ana. t...e

çrowded condition of the calendars in both houses c:-ea te an
emergency and an imperative public necessity that the
constitutional rule requirir.g hills to be read on three $~veral
days in each house be suspended, and this rule is hereby suspended.

00000340
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LEGISLATIVE BLDGET UOAUD
Austin. Tex:is

FISCAL NOTE

March 20. 1985

Honorable Frank Tejeda. Chair
Committee on Judicial Affairs
House of Representat i yes
Austin. Texas

In Re: House 8ill No. 17
By: P. Hi 11

Sir:

In response to your request for a Fiscal Note on House Bill No. 17 (relating to
preparation and delivery of certain court documents) this office has determined
the fol lowing:

NO fiscal implication to the State or units of local government is
anticipated.

£~r!!vL-
Director

Source: LBB Staff: JO, JH, HF, PA
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CHIEF Jcniu
JOII;\ L. 11ILL

THE SUPREME COURT OF TEXAS
P.O. BOX lill8 CAPlTOL STATlü;-

CLERK
MARY M. WAKEFIELD

JcsTlcrs
S.E."RS "kGEE
ROlilRT ~l. CAMPl-EI.
FR.";\KLI:' S. SPE..RS
c.L. R..Y

l.,UIES P. WALLACE
nD Z. ROBERnO:'
\\'ILLI:\"1 \\'. KILGARLI:-
RAlL A, GO:-ZALEZ

ACST:-. TEXA 7871 1
EXECt:TI\'E ASST,

WILLIAM L. WILLIS

AD~lI:-ISTRATIVE AS5p:.!
MARY AI'I' DEFIBA"i

February 4, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
aDO Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Comini ttee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 142, Security for Costs

Dear Luke and Mike:

I am enclosing a letter from Wendell S. Loomis of Houston,
regarding the above rule.

May I suggest that this matter be placed on our next
Agenda.

Sincerely,

~ P. WaHace
æ~~ice

JPW: fw
Enclosure
cc: Mr. Wendell S. Loomis

Loomis & McKenney, p. C.
Attorneys at Law
Cornerstone Towers #450
3707 FM 1960 West
Houston, Tx 77068

00300342



Wl.ndell S, Lomis. B,B,A., ).D,

J:ug,h L. McKennl.V. B.S., ),D.
Ofce 580.6767

Arl.3 Coe ï IJ

Thomas A, Humer. BA.l.D, LOOMIS & MCKENNEY. P.C.
cfUo'U£.!j!. at ..w

CORNERSTONE TOWERS '450

3707 FM 1960 WEST

HOUSTON. TEXAS 77068

January 22, 1986

Supreme Court
Supreme Court Building
Post Office Box l2248
Austin, Texas 787ll
Re: Rules of Civil Procedure,

Securi ty for Costs
Rule ,. "".i,* ¿

Gentlemen:

I respectfully wish to suggest that the last sentence of
Rule l42 is archaic and should be dispensed with. That last
sentence reads as follows:

"No attorney or other officer of the court shall be
surety in any cause pending in the court, except under
special leave of court."

It is suggested that the rule is a substantial burden to the
bar and the appellate process, because it requires the
application t.oa corporate surety (most of the time) and a
premium for the bond to be paid. Usually, all of the costs
have been paid either by the attorney or the client as
incurred in the trial court, and for the statement of facts
and the transcript. In the instances where the appellant Is
attorney has not paid or arranged for the payment of these
costs, he knows what they are when they are incurred by the
appellee.
Rule 354 provides the amount of $l,OOO.OO without court
approval, and anything in excess of $l,OOO.OO has to be
requested by the appellee on proper motion to the court. If
there were any such increase, then the attorney could
reassess his surety position and, at that time, obtain any
approval necessary from the trial court or the Court of
Appeals.

As a practical matter, few cost bonds are ever obj.ected to
by appellees, ei ther in amount or as to sureties.

Until the recent case of the Court of Appeals calling my
attention to Rule l42, I was not even aware that the last
sentence existed and that approval of the court was
necessary for an attorney to be surety for his client.
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Supreme Court
January 22, 1986
Page 2

I t is respectfully suggested _that_Rule l_4 f_ should be amended
and the second sentence omi tteà.

Very truly your s ,

~H¡'~~
Wendell S. LOOmifb

WSL : ag
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LAW OFFICES itfs
SOULES 8 REED

800 MILAM BUILDI¡.C . EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPHANIE A BELBER

ROBERT E ETLI'CER
PETER F C"'ZD.~
ROBERT D REED

SUS,~' 0 REED

iu'D I RI~L1'

IEB C SA..f0RD
SUZA"E LA'CfORD SANfORD
HUCH L. SCOTT. )R,
SUS~"" C SH~"""
LUTHER H. SOULES III

ii' ~', TORREY

TELEPHC..E
(512) 224,9144

April l':, 1986

Mr. Sam Sparks
Grambling, Mounce, Sìms,
Galatzan & Harris
P.O. Drawer 1977
ElPaso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 99, 106, 107, 145, and
215. Please draft, in proper form for Committee consideration,
approprìate Rule changes for submission to the Committee and
circulate them among your Standing Subcommittee members to secure
their comments.

-As always, thank you for your keen attention to the business of
the Advisory Committee.

Very truly yours,..~-J/j,/ -t~
~UTHE~!H. SOULES III

//'.-LHSIII/tat
encl/as

00300345



-/~~bv~
~~ ~o/&:.~

uiirr llSTIl F

JOIl", L 1111..

THE SCPREME COURT OF TEXAS
PO BOX 1221H C-\PITOI. SlÀTIO'

CLERK
MARY ~i. \X'AKHIF.L1)

jl'STICh
~FAH.s 'kCn:
Hi iilfRT~1 (A~IPBnI.
fR,-\",KU", S, SPEARs
CL RAY
JA~IFS p, \\ALL-\(T
TfD Z. ROBfRTso:'
\\II..lAM \\, KILt.,-\RlI:'
RAI 'L A, i.O:'Z.UI.Z

ALSllX ITXAS -¡.-II
EXEC! TI\" .-SST.

\\JLlIA~1 L. \XILLIS

ADMI:'ISTRATI\'F ASST
MARY A:':' DHIBAlLH

March 10, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advi sory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher;-Chairman
Administration of Justice Committee
F ish e r, Galla g her, Per r i n & L ew i s

2600 Two Houston Center
Houston, TX 77010

Re: Rul e 145.

Dear Luke and Mike:

I am enclosing a letter from Mr. Robert L. Byrd of the
Gulf Coast Legal foundation regarding the above rule.

May I suggest that this matter be pl aced on our next
Agenda.

Sincerely,

t1~
J ~s P. W a 11 ac e
Ju's t 1 C e

J PW : fw
Enclosure
cc: Mr. Robert L. Byrd, Executive Director

G u 1 f Co as t Leg a 1 F 0 u n d at ion

5 00 9C a r 0 1 i n e
Houston, Texas 77004 00000346



(713) 522-5363

GULF COAST LEGAL FOUNDATION
500 CAROLINE . HOUSTON. TEXS 77004

March 6, 1986

Justice Jim Wallace
Supreme Court of Texas
Austin, Texas

Dear Justice Wallace:

The Gulf Coast Legal Foundation is a non-profit corporation
composed of lawyers who assist indigent clients in a variety of civil
matters. Present1yl the Foundation is faced with a situation adversely

affecting its clients which can be remedied through your assistance.

Without the Court's remedial action, many clients will be frustrated in

exercising their right to access to the courts.

_ Rule 1451 Texas Rules of Civil Procedure, allows an individual to
file an affidavit to proceed if) forma pauperis. The Rule further provides
that any party to the suit, the judgei or the clerk may contest said
affidavit. The Government Codei 51.3171 provides that the clerk shall
collect all fees and costs as detalled therein.

The District and County Clerk's offices .in Houston have determined
they must challenge each and every affidavit that is filed. The cJerks

contest the affidavits for the stated reason that they fear liability by
reason of the Government Code provision.

The Foundation's Attorney.Managers in the 16 counties contiguous
to Harris report a variety of Íí forma pauperis procedures without
uni.formity, The same can be said of reports from members of the "Legal
Services To the Poor Committee - - Civil Matters," State Bar of Texasi

00 :)003 4 ~ì



chaired by Dean Frank Newton, Texas Tech Law SchooL. It appears District
and County Clerks state-w1de lack procedural direction.

Given this context the sound opinions of the Texas Supreme Court
(Allred v, Lowry. 597 S, W, 2d 353 (Tex. 1980); Goffney v. Lowry. 554 S. W.

2d 157 (Tex, 1977); King v. Payne. 292 S, W. 2d 331 (Tex, 1956); Pinchback
v. Hockless. 1645. W, 2d 19 (Tex. 1942)) are subjected to a haphazard
process,

Time consuming delays are experienced by the indigent persons
and their attorneys, county attorneys, who represent the clerks on their
contests, and the courts.

We propose the Court remedy this situation to the benefit of
1ndigent Texans, Such a remedy may also assist the clerks around the
state 1n limiting their l1abilities,

We propose a new Rule 145 (attached). We base our proposal on a
Pennsylvania rule which is enclosed for your review. Our proposed rule
reorders the process of fi i ing in forma pa(Jperls, this assures said
affidavits will be accepted for filing without delay, For the benefit of
legal services programs (such as the Foundation's) and pro /)0/)0 panels
(such as the Houston Bar Association's Houston Volunteer Lawyers) it
provides for acceptance of the affidavit upon certification by an attorney
that no fees are being charged for the rendition of legal representation,

Further, the Legislature should be asked to modify Government
Code Section 51.317. Language should be added to 51.317 which s.imply
says: .....except as provided in Rule 145, Texas Rules of Civil Procedure,"

I have taken the liberty of copying other parties. Among them are
persons who have been kind enough to share their perspectives on this

important subject. This does appear to be a situation where everyone

wants to help the indigent. And, this is a situation where all parties need
the same remedy. The remedy needed .is reform of the In forma pa(Jperis
process.

. I appreCiate the opportunity of addressing you on this issue,
invite your Questions. I am told by Dean Newton that his State Bar

2
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Committee stands ready to serve as well, Please accept my gratitude in
advance for engaging us in the dialogue necessary to solve this problem,

xc: Chief Justice John Hill
Justice Bll1 Kilgarlin
Justice Raul Gonzalez

Bill Willis
Dean Frank Newton, Texas Tech Schoo i of Law
Judge Frank Evans

Judge Thomas J, Stovall
Judge Michael O'Brien

Judge Dean Huckabee
District Clerk Ray Hardy

County Attorney Mike Driscoll
John Eikenburg, President Houston Bar Association
Reginald Hirsch, President GCLF Board

Prof. Joseph Hensley, GCLF Board

3

00a00349



Rule 145. In lieu of fiing seurity for cots of an original action or an appeal, a party who is

unable to afford said costs shall fie an affdavìt as herein clribed. A "party who is unable to
afford cots" is defined as a person who is presntly reciving a goernment entilement base
on indigenc, or any other person who has no presnt ability to pay cots, Said affdavit, and the

party's action or appeal, shall be proc by the clerk in the herein desribed procure,

1. Proceure. Upon the fìing of the affdait. the clerk shall OOket the action or appeal and
acrd such other typical service as are provide any party, If the court shall find at the first
regular hearing in the course of the action or appeal that the party (other thana party reciving
a goernment entitement) is able to afford costs, the party shall pay the costs of the action or
appeaL. Reans for such a finding shaH be contained in an order, Except with leae of court, no
further steps in the action or appeal wil be taken by a party who is found able to afford cots
untf payment is mad, If the party's ection results in monetary award, and the court finds
sufficient monetary award to reimburse cots, the party shall pay the costs of the action or
appeaL. If the court finds that another party to the suìtcan pay the cots of the acHon or appeal,
the other party shall pay the cots of the action or appeal

2. Affidavit. The affdavit shall contain complete information as to the party's identity ,
nature and amount of goernment enHtlement income, nature and amount of employment income,
other income (interest, dividends, etc.), spouse's income if available to the party, property

owned (other than homestead), cah or checking acunt, dependents, debts, and monthly

expense, The Affdavit shaH contain the following statements: "I am unable to pay the court
cots, I verify that the statements mad in this affidavìt are true and correct... The Affidavit
shall be acknowled before a Notary Public.

3. Attorney's CerUflc8t1on, If the party 1s represnted by an attorney who 1s providing
free legl service, without conti ngenc,, becuse of the party's i ndigenc,, said attorney may fie

an affdavit to that effect to asist the court in understanding the financial conditon of the party.

00:.00350



Rule 239 HlLES OF CIVIL PROCEDlHE

Ie) E;,ct:pt ai; pi'(wided by subdivision IrH, the par-
t~. ;;hall file a petition and an affdavit in the fom
prescribed by !'ubdivii;ion Ih), The petition may not

be filed prior to the commencement of an action or
the taking of an appeaL.

(l If the petition is filed simultaneously witl
the commencement of the action or with the tak.
ing of the appeaL. the prothonotary shall docket

the action and petition or shaH accept the appeal

and petition without the payment of any filint
fee, If the court shall thereafter deny the pet)

iion, the petitioner shall pay the filng fee for

commencing- the action or taking- the appeal. A

party required to pay such fee may not without
leave of court take any further steps in the actioD

or appeal so long as such fee remains unpaid

(2) If the action is commenced or the appeal -.
taken without the simultaneous fiing of a pe~
tion. the appropriate filng fee must be paid and

shall toot be refunded if a petition is thereaflifiled and granted, ..
(3) Except as prescribed by subdivision (d), tJ

court shaH act promptly upon the petition and
shaH enter its order within twenty days from u-
date of the filing of the petition, If the petition ..
denied. in whole or in part, the court shall brietl
state its reasons.

(d)( 1) If the party is represented by an attorney,i
the prothonotary shall allow the party to proceed ia
forma pauperis upon the filng of a praecipe wli

(i contains a certification by the attorney th
he is pro,'iding free legal serviCe to the partyaii
tnat he bel;eves ih~ part, ;$ i.:;;.bie t.: ~"J ~.~~. a~ ~

(ii is accompanied by the affidavit required ir

subdi,'ision Ic), 1
(2) The praecipe shall be substantially in the for

prescribed by subdivision (i). ·
te) A party permitted to proceed in forma paupe

is has a continuing obligation to inform the court at
improvement in his financial circumstances wli
wil enable him to pay costs.

CO A party permitted to proceed in forma pau~
is shall not be required to ~

Rule2-l0. In Forma Pauperis (l)pay any cost or fee imposed or autho~
(al This rule shall apply to all civil actions and by Act of Assembly or general rule which ·

proceedin~s except actions of divorce or for annul. payable to any court or prothonotary or any ~
ment of marriage and actions pursuant to the Pro- lie officer or employee, or .~
tection from Abuse Act, (2) post bond or other security for costs as ~

.vote: For ~\lecial provi!lion~ j!overning proceed. condition for commencing an action or taking li'
inl1!1 in (orma pauperi!l. !lee Divorce Rule 1920,62 appeaL. ~
and section 41bi I)f the Protection from Abuse Act, (gl If there is a monetary recovery by judgT:l5 P.S. § l018-l¡h). or i;ettlement in favor of the party permitt. .1

(b) A party who is without financial resources to proceed in forma pauperis, the exonerated feeS ..
pay the costs of litigation is entitled to proceed in coi;ts shall be taxed ascosl$ and paid to the JØ
forma pauperis. thonotary by the party paying the monetary re326 ~, j

ooooo:Åi

l:pon rl'quc;;t anii pavTTent of rf'3snnahlf' ('ost!' of
rl'produnion a.nd mailing. tht: prothonotary or
clerk shall furnish to any per!'on a copy of any
local rule.

Xoff': It is contemplaterl iinrler subdivisilJO

fci!ii) that a ~erara~e l'nn~ojirlated set of local
rul!.s ;;hall he maintained in the prothonotary's or
clerks office. To simplifv the u;;e of local rules it
is also recommended that whenever poi;sible local
rule~ .shouid beiiiven numbers that are keyed to
the numbers of the j!eneral rules to which the
local rules correspond.

(6) A local rule promulgated before the effec-
tive date of this rule shall be fied on or before
that effecti"e date with the prothonotary or clerk
of court and shall ,be kept by the prothonotary or
clerk for inspection. copying, and furnishing as
provided in subdivision (c)(5),

id) A local rule shall become effective not less
than thirty days after the date of publication of the

rule in the Pennsylvania Bulletin,
Sole: Although under subdivision (di a local

rule shall not hI' effective until at least thirtv
da~'s after the rlate of publication in the PennsyI.
\'ania Bulletin, when a situation arises that reo
quires immediate action. the local court may act
hy "peei fie orders j!overning pariicular cases in
the interim bdore an applicable local rule be.
comes effective.

leI The Civil Procedural Rules Committee may at
:\ny time recommend that the Supreme Court sus-
pend. vacate. or reauire amendment of a local rule
and ma\' suspend that local rule pending ac.tiun by
the Court on that recommendation,

If ~o civil action or proceerlin~ shall be dis.

missed for failure to comply with a local rule other
than one promulgated under Rule of Judicial Ad-
ministration 190L.

Sole: Rule of Judicial Administration i:101 di.
rects each court of common pleas to provide by
Ivcal rule fo.r thp termination of matters which
have neen inactivp for an unreasonable period of
time,

Adopted Jan, 28. 198:l, effective July 1, 1983.



ßrsi~ESS OF COnlTS Rule 240

ery, In nO event shall the exonerated fees and
costs be paid to the indigent party.

(hl The affir!a\-it in support of a petition for lea\'e
to proceed in forma pauperis shall be .substantially
in the following form:

(Caption)
L i am the (plaintiff (defendantl in the above

matter and because of my financial condition am
unable to pay the fees and costs of prosecuting or
defending the action or proceeding.

2. I am unable to obtain funds from anYOne.
including my family and associates, to pay the 'costs
of litigation.
3, I repres~mt that the information below relat.

ing to my ability to pay the fees and costs is true
and correct:

(8) ~ame:
Address:

Social Security Number:

(b ) Emplo)'ment
If you are presently employed. state

Employer:
Address:

Salary or wages per month:
Type of work:

If you are presently unemploj:ed, state

Date .:: last employm~;:t:
Salary or wages per month:
Type of work:

~c) Other income within the past twelve months
~ Business or profession:
: Other self.employment:

~ Interest:
Dividends:

Pen!iion and annuities:
Social security benefits:

Support payments:

i Disability payments:
,. Unemployment compensation and supplemental

benefits:
~ Workman's compensation:

~ Public assistance:
i, Other:

(ei) Other contributions to household support
) (Wife) (Husband) Name:
.

If your (wife) (husband) is employed. state

Employer:

Salary or wages per month:

Type of work:

Contributions from children:

Contributions from parents:
Other contributions:

(e) Property owned
Cash:

Checking account:
Savings account:

Certificates of deposit:

Real estate (including homel:

Motor vehicle: Make~. Year ~.
Cost ~. Amount Owed $~

Stocks; bonds:

Other:

(f) Debts and obligations
Mortgage:

Rent:

Loans:

Other:

(g) Persons dependent upon you for iiUpport

(Wife) (Husband) Name:
Children, if any:

Name: Age: _

Other persons:
Name:

Relationship:

4, I understand that I have a continuing obli-

gation to inform the court of improvement in my

financial circumstances which would permit rne to
pay the costs incurred herein,

5. I verify that the statements made in this
affidavit are true and correct, I understand that

falRe statements herein are maùe subject to the
penalties of 18 Pa,C,S, § 4904, relating to unsworn
falsification to authorities.

Date:
327
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Rule 240 Rl'LES OF ClnL PROCEDl'RE

Petitioner

(j The praecipe required by subdivision (d) shall
be substantially in the following form:

(Caption)

PRAECIPE TO PROCEED I~
FOR~iA PAVPERIS

To the Prothonotary:
Kindlv allow , (Plaintiff (Defend.

ant), to 'proceed in forma pauperis.
I, . attorney for the party proceed-

ing in forma pauperis. certify that I believe the
party is unable to pay the costs and that I am
providing free legal service to the party, The par-
ty's affidavit showing inabilty to pay the costs of
litigation is attached hereto.

Attorney for
Adopted Marçh 10. 1983, effeçtive April 1. 1983,

Rule 2-17. Rescinded :\Iay 24, 1979, effective
Dec. 30. 1978

."'ote: Fonner Rule 247 is no longer neçessary,
Jurisdiction in the court of common pleas of
appeals from arbitration awards in public employ-
ment disputes between loçal government units
and their employes is now provided by Section

9331b) of the Judicial Code. 42 Pa,C$, § 933Ib).
effective June 27. 1978,

Rule 247.1. Rescinded :\Iarch 16, 1981. errtC-
tivein 60 days

Rule 248, :\Iodification of Time
The time prescribed by any rule of civil proceàun!

for the doing: of any act may be extended or short-
ened by written agreement of the patties or by
order of court.

Adopted Jan, 4. 1952. effective July 1. 1952,

Rule 2-19. Authority of Individual Judge
(a) Except where the court is required to act en

banco a law judge may perform any function of th .
court, including the entry of interlocutory or ex

parte orders. decrees and other matters in the na-ture thereof. "
(b) When a law judge may perform a function of

the C?urt, other than trying an action. he may act at
any time and at any place within the judicial distnct

(c.) Each court may regulate the assignment of
business among its judges.
Adopted Jan, 4, 1952, efftCtive July 1. 1952, ,.~

0'

Rule 250, Scope of Chapter

The rules of this chapter shall apply to all civù
actions and proceedings at law and in equity, ;.

Adopted Sept. 30, 1949. effective April I, 1950. ~;;~~
, ,

SERVICE OF ORIGINAL PROCESS AND OTHER LEGALPAfiERS

PART 1. SERVICE OF
ORIGINAL PROCESS

SllBPART A. SERVICE GESERALLY

EXPLA:-ATOllY CO~~E:-"l-1985

The reçent amendments to the rules of dvil
procedure promulgated by the Supreme Court of
Pennsvh'ania çonsolidate into a single çhapter all
of the' rules g-overningservke of original proçess
and other ie~al papers, which are presently sçat-

t,red throu~hout various çhapters in the rules,
These amendments result in a net reduçtion of
nine entire rules of çivil proçedure and many
other subdivisions of rules governing serviçe.

When these amendments were published as
, Reçommendation No, 69. the reçommendation pro-
posed to extend the right of serviçe by competent
adult and by mail to all açtions whether within or
outside the Commonwealth. These proposals,
however. have not heen adopted and are not a
part of the present amendments, and the ri~ht of
service by çompet,nt adult and by mail is restrict.
ed to those situations where it was previously

pennitted,

.~

For the convenience of the bençh and bar. then!
are atuiçhed to this comment a table showing the

disposition of the present servke rules and anoth
er uible showing the derivation of the new ruies, .

The new chapter governing service is divided
into t..o major parts. Part I relating to service of

ori~inal process and Part II relating to servce of
other le~al papers.

Part I governing servke of original prixess ùi
further divided into four subpart, Subpart A

(Rules 400-405), whiçh is entitled "Servke Gener.
any", provides the basic praçtice for serving origi
nal process upon any type of party in any type of
açtion and ror making the return of service, ex-
çept rorthe special situations provided for in
Subparts Band C, Subpart A relates to serVCl
both within and outside the Commonwealth.
Rules 400. 401 and 402 relate to service within the
Commonwealth and presçnbe the persons who
may make servke (Rule 400). the time wîthlD
which servke must be made and the requirement
of reissuançe or reinstat.ment of ori~inal procell
when serviçe is not made timely (Rule 4011. and

the manner of servke (Rule 402), Rule 4o. "'
lates to servke outside the Commonwealth an

328
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LAW OFFICES J l-~
SOULES ø R.EED

800 MILAM BUILDING. EAST TMvlS AT SOLEDAD

SAN ANTON 10, TEXAS 78205STEPHANIE A. BElBER TElEPHO'EROBERT E ETLI"-GER (512) 224-9144
PETER f CAZD,,"
ROBERT 0 REED
SUSA"" 0, REED

!V"-D i. RIKLI"
IEB C. SA'fORD
SUZA"-NE LA"-CFORD SANFORD
HUCH L. SCOTT. JR,
SUSAN C. SHANK
LUTHER H, SOULES HI
W, W. TORREY

March 27, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,
Galatzan & Harris
P.o. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed is a proposed change to Rule 145, submitted by Kenneth
L. Schorr. Please draft, in proper form for Committee
consideration, an appropriate Rule change for submission to the
Committee and circulat.e it among your Standing Subcommittee
members to secure their comments.

..

As always, thank you for your keen attention to the business of
the Advisory Committee.

Very tr~urs,~
H. SOULES III

LHSIII/tat
encl/as
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THE SUPREME COURT OF TEXAS
Po. BOX 122.iIl CAPIH)!. ~nlH)'

('LERK
MARY ~1. \\AKHII.LD

)l 'STI( FS
SfARS lIk("T
ROBERT li, C:\lIIPBfU,
l'RA:-KU:- :-. SPL\R:-
c.i. RAY

.!AlIIES 1'. \\AU,ACF
TED Z. ROBERTSO:"
\\li.UAM \\. KIH.ARU:,
RAI 'L ,A. (.O:"ZALEZ

Al 'STI:", IT:XAS -H-i i EXECI-lI\T AssT
WILLIAM i. \\li.us

ADlIII:"ISTR:\TI\'f. :\SST
lIlARY A:":\ DHIBAI '(11

March 17, 1986

Mr. Luther H. Soul es, I I I, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 145

Dear Luke and Mike:

I am enclosing a letter from ,Mr. Kenneth L. Schorr,
Executive Director of the North Central Texas Legal Services
Foundation, Inc., of Dallas, regarding the above rule.

May I suggest that this matter be placed on our next
Agenda.

Sincerely,

i r
i'- i ~ i

James P. Wallace
Justice

JPW: fw
Enclosure
cc: r1r. Kenneth L. Schorr, Executive Director

North Central Texas Legal Services Foundation, Inc.3108 Live Oak Street 00:)00355
Dallas, Tx 75204



NORTH
CIENlAAl
TIEXAS
LEGAL
SlERYnClES fOUNDAlll0l~~t llNCo
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fn...,..

-.:~ :.
1...~..

. ... ."'..

i-c:
MAIN OFFICE
3108 üve Oak Street
Dallas. Jexas 75204

(214) 824-6690

SOlIH OFFICE
l.ncaster-Kiest Shopping Center
Suite 405
Dallas. Texas 75216

(214) 374-7681

Reply to: MAIN OFFICE

NORTH OFFICE
no Nonh Tennessee Street
McKinney. Texas 75069
(214) 542.9405/McKînney
(214) 868-1800 Sherman/Denison

Barch 12, 1986

Justice Jim Wallace
Supreme Court of Texas
Aus t in, Texas

RE: Filing Fee Waivers

Dear Justice Wallace:

I am writing as Executive Director of a publicly funded agency
which providing free civil legal services to indigent Texans, to
encourage your support of a revis ion in Rule 145. A proposal has
been forwarded to you by the Director of the Gulf Coas tLegal
Foundation, a sister agency, which we wholeheartedly support.

It is our practice to screen all
representat ion for financial eligi bi Ii ty,
based on federal proverty guidelines.
cllents are unable to pay filing fees, and
to pay filing fees are filed in almost all

applicants for free
accordipg to criteria
Virtually all of our
affidavits of inability
of our cas es .

Thpre are cr variety of different practices in the various
clerk i s offices in the six counties in which we provide services.
In some counties, the District or County Clerk's offices accept
our repres entat ion as facial eligi bili tv of our client for a fee
waiver, and seldom contest the affidavits of our clients. In
other offices, the clerks contest every affidavit as a matter of
course, requiring our attorneys to attend an addi tional hearing in
virtually every case.

Most of our work involves emergencies such as loss of shelter
or incorn~ or domestic violence, requiring immediate filing and
trial or temporary orders. Because the procedure for contes t ing
,the affidavit may introduce delay into the initial stages, the
existing procedure interferes with the proper representation of
c 1 i en t s .

00000356
Equal Justice Under Law

Serving. Dallas. Colln. Ellis. Grayson. Kaufman and Rockwall Counties



Justice Jim \.Jallace
March 12, 1986
Page -2-

The existing procedure also provides so much discretiori to
trial judges that eligibility for waiver is unpredictable. In one
recent Dallas case, the Court of Appeals upheld the exercise of
discretion in denying waiver of fees to an indigent quadriplegic
recei ving Supplemental S ecuri ty Income disabi 1 i ty benefi ts becaus e
he might pay fees wi th borrowed funds to be repaid from possible
future employment, Wallgren v. Hartin, 700 S.W.2d 28
(Tex.Civ.App.--Dallas, 1985).

The existing procedure is a burden on the time of our
professional staff, v1ho number approximately one for every 12,000
eligible indigent individuals in our service area. J,7e simply
cannot afford to pay the fees fro~ institutional fundin~, and spend
an enormous amount of time Ii t igat ing contes ted affidavi ts.
Reform of the fee waiver procedure is of cri tical importanc.e to
us.

Your attention to this matter is appreciated.

Sincerely yours,

~~l~
Ken eth L Schorr
EXE UTIVE DIRECTOR

KLS : amm

cc: Chief JustIce John Hill
Justice Bill Kilgarlin
Jus t ice Raul Gonzalez
Dean Frank Newton
Judge Herrill Hartman
Attorney Charles Cotropia
Attorney Jarilyn Dupont

ooa0035~ì
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January 25, 1984

~~

Hon. Jack Pope
Chief Justice
Supreme Court of Texas
P.O. Bo x 1 224 8
Austin, Texas 78711

Re: Rule 161, Texas Rules of Civil Procedure

Dear Judge Pope:

Please forgive my delay in bringing th~s up, buf it seems to me
there is a further amendment to Rule 16 i' which migh~./ weii improve.
aè:ninistration of justice. Frequently, when som~ parties are
served and others are not served, the most appropr1.aterer:eày is
to sever the case so that the case may proceed to judgment
against t.hose parties who are properly before the cOurt and not
be held up awaiting service on parties as to whom a dismissal is
not des ired.
Therefore, I suggest the rule be amended to read follows:

"When some of the several defendants in suit are
served with process in due time and others are not so
served, the plaintiff may either dismissi as to those
not served and proceed against those who are, or he ma~
take new process against those not serve:d, or mav
obtain severance of the case as between.:tnose served
and those .not served, but no dismissal shall be: allowed
as to a principal obligor without also dismissing\the
parties secondarily' liable except in cases P1è~vide~: by
Article 2088 of the Texas Revis.ed Civil Sta-tUtes.ì\ No
defendant against whom any suit may be so dismisl~ed
shall be thereby exonerated from any liablity, but ptay
at any time be proceeded against as if no such suitt1ad
been brought and no suc dismissal ordered." ,

SincerelJ, yours,~
DON L. BAKER

DLB: Ig
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STATE BAR OF T

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE.

A
B

C
o
E
F
G
H
I

J
K
L
M

N

o
p
a
R

i. Exact wording of existing Rule:

II.

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

None as to Rule

Rule 11. Agreemjnts To E!e in Writing U. ¡ J1u" or'~.l r..J~ u..- _'4e. rr-,,';i- "" ~ )
l ~o aineement between attorneys or parties touching any suit pending wil be enforced

unië\s it be in writing, signed and fied with the papers as part of the record, or unless it be
made in open court and entered of record.

Rule 204-4

4. Objections to Testimony. The offcer taking an oral deposition shall not sustain
Objections made to any of the testimony or fail to record the testimony of the witness
because an objection is made by any of the parties or attorneys enl?aged in taking the
testimony. Anv obiections made when the deposition is taken shall be recorêed with the
testimony and ieserved for the action of the court in which the cause is pending'. Except in

the case of objections to the form of Questions or the nonresoonsiveness of answers, which

objections are waived if not made at the taking of an oral deposition, the court s.'iall not be
confined to objections made at the taking of the testimony.

Proposed Rule: (Mark through deletions to existing rule with dashes or put in parenthesis; underline proposed
new wording; see exa

New Rule _ ,

RUle~R _
Unless the Court orders otherwise, the parties may by written agreement (1) provide

that depositions may be taken before any person, at any time or place. upon any notice. and
in anv manner and when so taken mav be used like other depositions, and (~) irodifv the
procedures provided by these l'ules for 'other methods of discovery. An agreement affècting
a deposition upon oral examination is enforceable if the agreement is reccrded in thetranscript of deposition, ..V' 5: .
Rule 11. Airreem ts To Be in Writin!r, r \ _I i LJ hA/~çk ess 0 tJW c: rt.Ò-£l i l; p.ø ( I: J

\ ilo agreement .between attor eys or parties touching any suit pending wil be enforced
unl~s it be in writing, siirned and fied with the papers as part of the record, or unless it be
made in open court and entered of record. ' , , .

Rule 204-4

4. Objections to Testimony. The officer taking an oral deposition .shall not sustsin
objections made to any of the testimony or fail to record the testimony oi the witness
because an objection is made by nn", of the parties or attorneys eniraiied in takin!? the
testimony. Any objections made when the deposition is taken shlil1 be recorc'ed with the
testimonv and reservpd for the action of the court in which the cause is Dendin,:. ExceDt in
the case 'of ohjections to the form of Questions or the nonr('sponsivE"n(',,'õ of nn;:WE"rs. whicl

objections are waived if not made at the t:ikin~ of nn oriil depo~itioniinl('~;; othl'~w!.e a;:r('t'd
betwl't'n the o'lrtit's or nttornevshv '1'!ret'ment rl''orrled h\' th(' olfic!'r. the t'oiirt s~ll11 not
be confined to ohjection~ inndeat the tnking of the tC'stimon~,

Brief statement of reasons for requested changes and advantages to be served bV proposed new Rule:

(c:C'e :\ttnclied ("ornment)

etc.

Om l" fA" f~ 't 19~ i

ooa00359R~oectfullv sUbmine~
(1Á~ £1. '~'¡ame
l. (/ l) l) -ikt' r.s t; ,'v/w 1. 7"~
f) c. -i J ìí A t. . ..' ,.-, ,



CO:\I:"1ENT

The proposed Rule 216 is taken almost verbatim from Federal Rule 29, which

provides in full that;

Unless the court orders otherwise, the parties may by
written stipulation (1) provide that depositions may be taken
before any person, at any time or place, UDon any notice, and in

any manner and when so taken may be used like other deposi-
tions. and (2 modify the procedures provided by these rules for
other methods of discovery, exceot that stioulations extendin~
the time orovièed in Pules 33. 34. and 36 for resoonses to
discovery ~av be made onlv with the aooroval oi the court.

It should initially be noted that the underlined portion of Federal Rule 29 is not

recornmended for ado;ition in Texas.

The proposed new rule is submitted in response to an expressed desire for more

nexibilty in the rules to acommodate proposed agreements among parties to litigation

during discovery, expecially regarding taking depositions upon oral examination. Texas

practitioners have historically entered into a~reements regarding many asoects of

discovery without question of their authority to do so. Recently. concerns have been

expressed that because the Texas ~,ules of Civil Procedure do not contain express

authorization to vary the terms of the rules. the rules thus may not be varieà by

agreement. In particular, concerns have been expressed that objections to the form of

questions or nonresponsiveness of answers required by Texas Rule 204-4 may not be

reserved until time of trial. The proposed new rule wil clearly allow reserving

objections.

It could perhaps be argued that Texas Civil Rule 11 would apply to agreements

under Rule 216. Caution would dictate, therefore, that an additional sentence be

added to the proposed Rule 216 to the effect that "an agreement affecting a

deposition upon oral examination is enforceable if the agreement is recorded in the

transcript of deposition."

The provision of Federal Rule 29 re¡;arding court approval for stipuliitions

extending the time limits regarding Interro~atories to Parties (Rule 33), Production of

Document!' (1'ule 34), and Requests for Admission mule 3M is not l'ecomml',,1t'n ((II'

adoption. tnder the proposed Rule 216 the r.Ollrt may always override the Diirties'

agreement. C:ee r. ";ri!,ht and A. 'liler. rederril I'raC'tiC'e ann Pr(\('diire r :092. at

359 (¡ '170). The ()r~err('quircd bv Federal Tlule :9 is a nuisance to thc C'Nirt ilrll

00000360



almost always approved. Thus, some judge-time c:ould be saved by eliminatim; the

requirement c:ontained in the exc:eption.

The addition of the language to Texas Rule 204-4 is to assure further that the

waiver provided for by that rule is subjec:t to a c:ontrary agreement between the

parties.
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LAW OFFICES

/'
cJU~

SOULES 8 REED
800 MILA'v BUILDING' EAST TMVIS AT SOLEDAD

SAN ANTONIO.TEXA5 78205

STEPHANIE A. BELBER

ROBERT E ETLI"'GER
PETER F GAZDA.

ROBERT D. REED
SUSA'- 0, REED

M"D L RI!\lIi-
lEe C. SANFORD
SUZA"-NE LA."'GFORD SANFORD
HUGH L. SCOTT. JR.
SUSA'" C. SHAN!\
LUTHER H SOULES JII
\1. W, TORREY

TELEPHO"E
(512) 224,9144

March 2l, 1986

Mr. Sam Sparks
Grambling, Mounce, Sims,
Galatzan & Harris
P.O. Drawer 1977
El Paso, Te~as 79950

Dear Sam:

Enclosed is a proposed change to RUle 205 submitted by Charles
Matthews. Please draft, in proper
consideration, an appropriate Rule change
Commi ttee and circulate it among your
members to secure their comments.

form for Committee
for submission to the
Standing Subcommittee

AS always, thank you for your keen attention to the business of
the Advisory Co~mittee.

Very truly yours,~ß( _;:f; L~~TH~SOULES ~../
LHSIII/tat
encl/ as
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E'fON COMPAN'r U.S.A,
POST OFFICE BOX 2180. HOUSTON. TEXAS 77252-2180

CHARLES W MATTHEWS
ASSOCIATe GENERAL ATTORNEY

March 12, 1986

Michael T.. Gallagher, Esq.
Fisher, Gallagher, Perrin & Lewis
7000 Allied Bank Plaza
1000 Louisiana
Houston, Texas 77002

Dear Mike:

At the February 8, 1986 meeting of the Administration of Justice
Commi ttee, the changes to Rule 205, as originally suggested by
George Hickman of Bastrop and as discussed at the September l4,
1985 meeting of the Comri ttee, were submi tted to the Committee
for discussion .and approval. We were advised that you were in
New Orleans in deposition, and we surmised that the coincidence
of Mardi Gras weekend with our meeting date and your absence
suggested that you were perhaps deposing Rex without benefit of

- our insight into Rule 205. Nevertheless, the discussion at the
February 8 meeting produced several comments which have been
generally incorporated into the draft of a new Rule 205, which is
attached for the consideration of the Committee members.

It is requested that Rule 205 and the proposed changes be placed
on the agenda for the April 5 meeting for final discussion and
approval, if appropriate.

Very truly yours,~ ~~r-
CWM: ch

Attachment
c - wlattachment:

Administration of Justice
Comri ttee Members

00300363
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RULE 205 5UB:1I 55 ION TO WIT¡-iE55; CHt..~iG;:S,

SIGNING

When the testimony 1S fully transc~ibed, the ceposi:i~n

officer shall submit the :deposition) transc:-iot and c:ir-:ec:'::c;;i
sheets to the witness or if the witness is a party ',.ith an
attorney of record, to the attorney of rec:icj, for exa:-ination

and signature, unless (such) examination and sig;iature ~re
waived by the ~itness and the parties.

(Any cha;iges in form or substanceJ Cha;i:Jes in ':es,:i~c;r:""
(:.,h:chl t::31: the ~i::1ess desires to ;:ake sha:: Lee er::ereè. ''';:::1
:::e depos:ticn by the officer ',.ith the stai.e:.,er:i. cf t::e re3S:Jr.s
gi7e;i by the witness for making such changes. J be e:1':ered '''~C:1

t::e correction sheet bv the 'Ñitness with a stater"er.t of ':::e
reason for the chance. (The deposition shall then be signed by

t::e wit;iess, unless the parties by stipulation ~aive the s1gr.~ng

or the witness is ill and cannot be found or refuses to si;r.. J
The tra.nscriot and correction sheet shall then be sicned bv '.he
witness bef~re an officer authorized to administer oaths ,i.,¡n_-:E3
si:Jna':~re before an authorized officer is waived by the ~itr.ess
and the Darties. (I f the wi tness does not sign and ret u rn the
deposition within twenty days of its submission to hi:n or his

counsel of record, the officer shall sign it and state on the

record the fact of the waiver and examination and signature or
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of t!1e illness or absence of the '",itness or the fac:: of ::-.e
ref usa 1 tog e the r wit h t he rea son, i fan y , 9 i .1 en t her e f :) r ; :: r. ~

the deposition may then be used as fully as though siçr:ec:;
unless on motion to Supress, made as provided. in Rule 207, the
court ho Ids tha t the rea sons 9 1 yen fo r the refus a I to s i;n

require rejection of the deposition in whole or in part.)
~Jhen

the transcriot and correction sheets ret!.lrn, t:-e èeoos::::sn
officer sha:!l aÒ""ise all car':ies of si;cces':ed. chances. I: ..:,__,e
trar.scriot and correc':ion sheet. dces not ~ e :''' .:- ~ -.-1: .+: .:: :. :-. to ....~;: ~ ~...- ..0 __ " _ .

èa~s. ':te ~ec2s:':::r.c~f:=e~ shai: cer,:if~ :~~ ~3i:~~e :~ ~e:~~~

or the ref:.sal to SlêJ:1 õ:nè t-:.o reasor.(s), i: õ::iV
Gl -"'e ~ 2 ~. ::

shall Eu r:1is h coe ies of such certificate ':0 all car'::es.

:'he r.ea f t e r , the de DOS i tic n 'J f f ice r shall ;: ; 1.~1. ~ __ t~e ori::inal
transcriot '",ith the cle~k'Jf the CGurt in which suc!" cause ls

pe!1~:::ia .

CO¡,!l.!E:'JT: Attorney Charles ¡'latthews and ccurt repçirter G.
H. Hi ckma n have made th i s sugçes t ion wi th the purpose c r

facilitating the work of court reporters. The Administration or
Justice Committee turned down this proposaL.

-2~
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STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXI STING RULE -
TEXAS RULES OF CIVIL PROCEDURE

I. Exact wording of existing Rule:

A Rule 205. Submission to Witness ¡ Changes ¡ Signing
B
C When the testimony is fully transcribed, the
D deposition officer .shall submit the deposition to the
E wi tness or if the witness is a party with an attorney
F of record, to the attorney of record, for examinationG and signature, unless such examination and signature
Hare waived by the witness and by the parties.
G
H Any changes in form or substance which the witness
I desires to make shall be entered upon the deposi tion by
J the officer with the statement of the reasons given by
K the witness for making such changes. The deposition
L shall then be signed by the witness, unless the parties
M by stipulation waive the signing or the witness is ill
N or cannot be found or refuses to sign. If the witness
o does not sign and return the deposition wi thin twenty
P days of its submission to him or his counsel of record,
Q the officer shall sign it and state on the record the
R fact of the" waiver of examination and signature or of
S the illness or absence of the witness or the fact .ofT the refusal to sign together wi th the reason, if any,
U given therefor¡ and the deposition may then be used as
V fully as though signed ¡ unless on motion to suppress,
W made as provided in Rule 207, the Court holds that the
X reasons given for the refusal to sign require rejection
Y .of the deposition in whole or in part.

II. Proposed Rule:

Amendment to Rule 205

1 Rule 205. Submission t.o Witness¡ Changes ¡ Signing
2
3 When the testimony is fully transcribed, the
4 deposition officer shall submi t the original deposi tion
5 transcript to the wi tness or if the witness is a party
6 with an attorney of record, to the attorney of record,
7 for examination and signature bv the witness before
8 any officer .authorized to administer an oath, unless
9 such examination and signature are waived by the

10 wi tness and by the parties.
11
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12 No erasures or obliterations of any kind are to be
l3 made to the ori9inal testimony as transcribed by the
l4 deposition officer. Any changes in form or sub-
15 stance which the witness desires to make shall be
l6 furnished to the de:posi tion officer by the witness,
17 t0gether with a statement of the reasons given by
18 the witness for making such changes. The changes
19 and the sta.tement of the reasons for the changes 

20 shall be entered upon the deposition by the
21 deposition officer. The deposition shall then be22 signed by the witness before any officer authorized
23 to administer an oath, unless the parties by stipu-
24 1ation waive the signing or the witness is ill or
25 cannot be found or refuses to sign. If the witness
26 does not sign and return the original deposition
27 transcript wi thin twenty days of its submission to him
28 or his counsel of record, the deposition officer shall
29 sign *~ a true coPy of the. transcrilt and state on the
30 record the fact of the waiver of examination and
31 signature or of the illness or absence of the witness
32 or the fact of the refusal to sign together with the
33 reason, if any, given therefor: and the deposition
34 may then be used as fully as though sic;med; unless on
35 motion to suppress, made as provided in Rule 207, the
36 Court holds that the reasons given for the refusal t.o
37 sign require rejection of the deposition in whole or38 in part.

Brief statement of reasons for requested changes and advantages
to be served by proposed new Rule:

(See Attached Comment)

Date March l2, 1986

Respectfully submitted,

(~'1 ~'l~~ Name
P. O. Box 2180
Houston, Texas 77001 Address
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COMMENT

The proposed amendments to the existing Rule 205 are as

follows:

1. Original deposition transcript - This change specifies

that the original transcript is to be submitted to the wi tness.

If he fails to return it, the deposition officer may 

sign a true

copy. The existing rule does not clearly provide for a copy to
be signed if the original is not returned.

2. No erasures or obliterations - Some concern has been

expressed concerning the right of a witness to mark out testimony

while inserting changes. This suggested addi tion would clearly

prohibit alterations in the original transcript.
3. Changes furnished to officer and entered upon

deposition by officer - This change would cla!=ify the procedure

withr.egard to making changes in the original transcript. If the

wi tness desires to make a change in the form or substance of the

transcript, the changes must be submitted by the witness to the

deposition officer, either orally or in wri ting, with a statement

setting forth the reasons for the change. The deposition officer

will then enter the changes upon the transcript, together wi th

the statement of the reasons for the changes. The particular

manner in which the changes are made is not mandated, but left to

the disc~etion of the deposition officer. This seems to be

consistent with the current practice and maintains the flexi-

bility desirable for the handling of both minor and maj.or
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changes. However, the prohibi tion against erasures or ob1i ter-

ations to the original testimony applies to the deposition

officer as well as the witness and attorneys.

4. Signature before any officer - It can be implied from

the existing rule that the signing of the deposition by the

wi tness must be before the deposition officer .or perhaps no

officer at all. This suggested change clarifies the rule to

allow signature before any officer authorized to administer the

oath. This change would make it clear that the deposi tion

transcript could be sent to a witness in another state for

signature upon oath without the necessi ty of appearing before the
deposition officer.
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E~(ON COMPANY U.S,A.
POST OFFICE BOX 2180.HOUSTON. TEXAS 77252-2180

-r t: - t- 2as ~~d -/
SC A-c-~

CH.:i:.!$," MATTHEWS
:'SSe("I.:1! GENERAL ATTORNEY

Mr. Michael T. Gallagher
Fisher, Gallagher, Perrin
1000 Louisiana
Houston, Texas 77002

September 11, 1985

RAd~k~..CL (' æ.~ ~
c0 9 - (f -Y~~

Cf
Dear Mike:

You requested that I report to the Committee on the suggested
changes to Rule 205 as proposed by George Hickman, as set forth
in the attached correspondence. Tom Pollan and I have considered
this proposal and we are not prepared to recommend any changes inthe existing Rule 205, at least wi thout further inquiry of

. atto~ney.s and reporters, and of this committee, as to the need
for any rev is ion.
The suggested changes can be categorize~ as follows:

Correction Sheet

It is proposed that changes to the transcript be entered on a
correction sheet instead of the transcript itself, which would
then constitute "suggested" changes to be considere~ by the
Court.

Retention of Original Transcript

The proposed rule would require that the Court Reporter retain
the original and forward a copy to the wi tness for review and
signature.
Signing bY Wi tness

tThe proposal would allow signature before any notary.

00000370
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Mr. Michael T. Gallagher -2- September l3, 1985

Sianing by Court Reporter 

The proposal eliminates the requirement that the Court Reporter
"sign" the deposi tion if the wi tness does not sign and return the
deposition within 20 days. The proposal provides that the
reporter would certify the failure to return, state the reasons,
if any, for the failure to sign, and would then furni sh this
certificate to the parties.

These proposals can be more fully discussed at the meeting of the
Commi ttee. However, I am not fully persuaded at this time that
the problems complying wi th the rule as presently wri tten (which
is similar to Federal Rule 30(e)) are of such magnitude to
require revision.

Very truly yours,

Çk.__\:,-~~ ~~-L_ -,ì
Chl1: ch
Attachments
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.HIEF Jl'STICE
jOHl' L HILL

THE SUPRE~iE COURT OF TEXAS
P.O. BOX lii4R C-\I'ITOL !.TAll0:-

CLERK
MARY M, WAKEFIELD

JUSTICES
SEARS Mc(EE
ROBERT ~i. CAMPBEll
fRA:lKU=' 5, SPEARS
(;1.. RAY
IA~IF_" p, \\'AllACE
hI) z. ROBERTSO:-
\\'llLlA~1 \\ KllGARLI:'
RAlL A, C;O:"ZAUZ

AUSTN. TEXA -:8'" i i
EXECl'TI\'F. ASST.

\\1i.UA~1 L \\'llLlS

, . ..,1
- ~J .!.:r-' :,.. . .._.

AD:'II:1ISTRATI\'E ASST.
MARY ,0:1:, DEFlßACGH

May 20, 1985

Mr. Michael T~ Gallagher, Chairman
Administrati~n of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Cerrter
Houston, TX 77010

Re: Rule 205

Dear Mike:

I am enclosing herewith copy of a letter from George
Hickman and Associates of Bastrop.

May I suggest that this matter be placed on our next
Agenda.

Sincerely,

James P. Wallace
Justice

J P W: fw
Enclosure
c c : Mr. L u the r H . So u 1 e s, I I I, C h a i rma n

S~~reme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
San A.ntonio, TX 78205
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G EO R( HICKMAN AND AS SOC II ES

Post Office Boz 653

Bastrop, Texas, 78767

April 11, 1985

Honorable C. Raì':nd J'i.ice
Aèinistrative Director
Texas Office of Court Aåinistration
POst Office Box 12066
Austin, Texas, 7a711

In Ref: Texas Rule of Civil Procedure 2ØS, "Sub
mission to Wi tnes3, Oianaes: Sic:ming"

Dear Mr. Judice:

'Ie suject of t.~is letter is Texas Rule of Civil Procedure 205 which
òirects the process of transcript examination and signing in Texas. I'm
reqesting tnt the Court consider the reqirements of Court Reporters to opr-
ate uner this Rule and the freqent difficulties it presents as we endeavor to
complete our assignments. My own 20 year career as a Texas Court: Reporter and
th observations ¡lve made during that time as the spirit of this rule ~~ be
attempted to be satisfied is the basis for ~~is reqes~

I believe that, presently, Rule 2Ø5, assumes to instruct the witness
and Counsel that the witness may witiidraw, change, strike and, in other ways,
manipulate previously sworn testimony; entitles the docent a "depositionll when
it, in fact, is the transcription of a deposition, a transc: ipt; fails to
aèdress that the Reporter may be domicileà in a geographical location distant
f:orn t."ie wi tness; causes t.~e Reporter in cert:in circu'1stances to be unle to

~mply with the reqirements of the Rule; and does not provide for assignent
ccmletion.

In rny experience, the opportunity for a Court Reporter to complete his
assig~'1ent is co~plic3tea when the transcript is not returned within a reason-
aole time. 'Many times i delay invoicing Counsel urtilafter the completion of
the entire assignment so t.i-t all appropriate charges may be reflected as cost.
I know the ,Rule does not presently appear to provide or permi t a delay put, in
fact, unless the Court Reporter is permitted to retain possession of the Origi-
nal Transcript, delay happens regularly an c:nbeome unanageable. Also, a
cielay can be extremely costly. Shoulci the Original Transcript ~ome lost or
purposefully not ret-irned, the entire process of transcription irust bein ane\i
wit., little or no ~ay for th Reporter to recover this aëded expense.

Pre~ently, the Reporter is compelled to certify a fact upon t.~e .recrd
W~thout the specific provision of his pOSsession of the Original Transcript.
Usually, the Reporter spenës one to t~o weeks constructing the transcript.
Ocassionally, upon its return ~~ wi~'ess has ruined its appearance by so many
changes or the irar..,er in ~hicn his c:an;es are reflected i.pon t."ie face of t."i
transcript.
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; , Pase i

So:ne times Counsel chooses to retain the Original Transcript an not
return it to the Reporter. Because the Transcript is a reflection of sworn
testimony previously given, the Rule should speak to the witness "suggesting
changes" to the Cour': rather t."ian "making changes" and scggested changes should
be ~ssed on by L,e Court. The APA has given State Agencies an Aè:ninistrative
Hearing Officers state-wiòe Subpoena powers. I and, no douot, other Court
Reporters often maKe submi.ssions to .lÌtnesses who reside far away making it
impractical for t.e "Deposition Officer" to enter changes upon the deposition

The note following Rule 205 indicates abut filing unsigned depositions
but the Rule, itself, is silent about filing_ The Reporter, rather than having
to sic;n "it" an "s~ating on the record...", always without actual possession of
the Original Transcript when t."ie necessity to do so presents itself, should be
aole to prepare a simple, very clear certificate stating the facts, trans:ni t
copies of t."ie addi tional certificate to the parties and attach the aòdi tional
certificate to the Original Transcript, which he holds in his possession in the
event of t."iis very occurrance, and file the Origianl Transcript wi~, th Clerk.

My office èevelopes a one-page òocument to receive suggested chnges, a
copy of whicn is enclosed for your use,anå a duplicate original of the last
page of the Original Transcript containing the line for sic;nature an a juriat
an we mail these òoC'..ments to Counselor th wit:iess wi~'i ano cost co?,,! of the
transcript. This makes a simple, eff;c~ive, non-aggressive o.re of each of the
abve problems. The following is my suggestion for Rule 2Ø5.

Rue 2U5. Suhission to Witn; .Oies; Signing
"Wnen the testimony is fully transcriOe, the èeposition officer

shall submit L"ie transcript and correction sheets to the wit¡.ess or,
if t.'ie wi tness is a party wi th an attorney of reco:rd, to the attor-
ney of record for axamination anå signature unless examination an
signature are waived by the wi tness and the parties.

"Changes in testimony which the wi tness òesires to sugges~ to
the Court shall be entered upon the correction sheet by t.i-e witness
wit.'i a state~ent of the reason for the enange: The transcript an
correction sheets shall then oe signed by the witness before any
officèr authorized to aèminister oaths unless signatu:re before an
au~~orized officer is waived by the witness an tr~ parties.

l~~hen the transc:r i~t an correction sheets return, the òeposi tion

officer shall advise all parties of suggested changes. If the
transcript and correc~ion sheet does not return within twenty days,
the deposition officer shall certify the failure to return or the
refusal to sign and the reason(s), if any, giVen and shall furnish
copies of such certificate to allpa:rties. The:re3fter, th deposi-
tion officer shall file t."ie O:riginal Transc.ript with the Clerk of
the Court in whic.i- sucn cause is pending."

I appreciate the opportunity to make these sugc;estions. Please do not
hesi tate td contact me if I can assist: in any way whatever.

Yours very truly,

c. H. Hickman

G"r.i:: 00000374
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su~ 'ES-~D CORREC~IONS TO THIS T-~NSCRIP~-
The.~ Wi tness, ., suggests to The Court that' the
fOiid~in;9 changes be made to the Transcript of this Deposition.

~P3ce tiné , Correction Reason

)

(Wìtness' Siynat~re)
STATE OF TEXAS )

COUNTY OF )

s. A'D ~ 'l teVLi: iæ ò. tt wÏt: en th
d3 aE , 19 .-

'~~ ~ "!f~:: ~ æ ~ ~J;t
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LAW OFFICES

SOULES ¡; REED
800 MILAM BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHANIE A. BUBER
R.OBER.T E. ETUNGER
PETER F. CAZDA
ROBERT D REED
SUSAN D, R.EED
RAND i. RIIlIN
1£8 C. SAMORD
SUZANNE LANGFORD SANFORD
HUGH L. SCOTT, Ill
SUSAN .c. SHANi\
LUTHER H. SOULES III
W, W. TORREY

THE PHOl- E

(512) 224-9144

February 10, 1986

Mr. Sam Sparks
Grambling i Mounce, Sims,

Galatzan & Harris
P. O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules l03 and 106 submitted
by Mr. Edward S. Hubbard; proposed change to Rule 106 submitted
by Mr. Charles Griggs; proposed change to Rule l42 submitted 

byWendell Loomis; proposed changes to Rules 205, 206-l and 207
submi tted by Charles Matthews. Please draft, in proper form for
Commi ttee consideration appropriate Rules changes for submission
to the Committee and circulate them among your Standing
Subcommi t.tee members to secure their comments.

I need your proposed Rules changes by February l5, 1986, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Adv.i sory Commi ttee.

Very truly yours,

LHS I I I : tk
Enclosures

Luther H. Soules III

cc: Honorable James P. Wallace,
Justice i Supreme Court of Texas

,
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STATE BAR OF TEXAS

Go iJJ e:~d
V; -¿l -8' G

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXI STING RULE -
TEXAS RULES OF CIVIL PROCEDURE

I. Exact wording of existing Rule:

A Rule 206-1
BC 1. Certification and Filing by Officer. The
D officer shall certify on the deposi tion that the
E wi tness was duly sworn by him and that the deposi tion
F is a true record of the testimony given by the witness.
G The officer shall include the amount of his charges for
H the preparàtion of the completed deposition in the
I certification. Unless otherwise ordered by the court,
J he shall then securely seal the deposition in an
K envel.ope endorsed with the title of the action and
L marked "Deposition of (here insert name of witness)"
M and shall promptly file it wi th the court in which the
N action is pending or send it by registered or certified
o mail to the clerk thereof for filing.

II. Pr.oposed Rule:

1 Rule 206-1.
2
3 1. Certification and Filing by Officer. The
4 officer shall certify on the deposi tion that the
5 witness was duly sworn by him and that the deposition
6 isa true record of the testimony given by the witness.
7 The officer shall include the amount of his charges for
8 the preparation of the completed deposition in the
9 certification. The clerk of the court where such

10 deposi tion is fi led shall tax. as costs the charqes for
II preparinq the oriqinalcoPyof the dep.osition. . Unless
12 otherwise ordered by the court, he shall then securely
13 seal the deposition in an envelope endorsed with the
14 ti tle of the action and marked "Deposition of (here
15 insert name of witness) n and shall promptly file it
1.6 wi th the court in which the action is pending or send
17 it by registered or certified mail to the clerk
l8 thereof for filing.

Brief statement of reasons for requested changes and advantages
" to be served by proposed new Rule:

(See Attached Comment)

Date February 7, 198~

Respectfully submitted,

~ ~-(~O~eot77'
P.O. Bo~ 2180
Houston, Texas 7700l Address



COMMENT

Old Rule 208a, now repealed, stated that the Clerk shall tax

as costs the charges for preparing the original copy of the

deposition. The current Rule 206~~i:unta-ini: siiri-i.ar language to

that found in former Rule 208a regarding the certification by the

court reporter of his charges for the preparation of the complete

deposi tion. The specific provision that the clerk tax such

charges as costs, .originally in .Rule 208a, was omitted in Rule

208a. The reviser's note to Rule 206 provides in part:
DThis rule revises and incorporates former .
Rules 208, 208a and 210. n

This proposed amendment makes clear as to who must pay for
. .

the cost of the original transcription of a deposition.

OOfJ003~ì8
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March 6, 1984
TO:

. '. FRO~ :
,

Judge Wallace
Judge Barrow

RE: 1984 Amendments - Texas Rules of Civil Procedure

It has come to my attention that the amendments due to
take effect April 1 may need slight revision. Specifically, there
are four different rules that need to be pointed out as possible
sources of confusion.

(1) Amended Rule 204(4) requires a party to make objections to the
form vf questions or the nonresponslveneš's o'f- answers at the time a
deposition is taken or such Objections are waived. One problem
that could arise because of this change is that the party noticing
and taking the deposition will be unable to object at trial if his
opponent introduces the deposition into evidence. The part.y who
took the deposition generally will lead the adverse witness, and he
waives the "leading" objection by failing to raise it at the
de'Oosition. Therea::ter, when his o!:!:onent seeks to use the de'Oosition
at- trial, including the leading que~~ion, no objection may be made,
since the deposition is considered to be the evid.ence of the party
introducing it.

It is possible that the rules should provide that an
objection to the fo~ of questions is not required if the party has
no reason to ~ake it at the t;me the deposition is taken. Also,
should the par"ties be per:i tted to ag"re.e to waive objections.

(2) Rule 206 (:3) provides that the deposition of::icer shall furnish
a copy 'of a èeposi tion to any party upon paì~ent of reasonable
charges tnere::or. Nowhere in the nE.W rules is there a provision as
to who must: pay for the cost of the original t:-anscription of a
depos i t:icn. Old Rul e 208a, which has been repealed , stated that
the clerk shall tax as costs the charges for preparing the original
co~v of the de'Oosition. If the Court wishes to bvoass the COurt
cle~k in this ;atter, some provision shOuld be in~iuded in the
rules to clear up this situation.
(3) Rule 207 (2), which deals with the use of depositions in a
susequent suit between the sa~e parties, states that such depositions
may be used in a later suit only if the original suit was dismissed.
This rule originally was taken from :ederal Rule 32(a) (4), but the
federal r~le has since been amended to do away with the requirement
that the first case have been "dis::issed." The federal rules
advisory cC::'"ittee concluded that the "dismissed" language was an
"oversicht" that had been icnoreà by the courts. This lancuace is
included in the Texas rules: and it r.ay be that it should fe deleted.

(~) Rule 208(a) allows a party to notice a written deposition at
anv ti::e "after cCI7::encerrent of the action," whiCh presu::ab1y
me~ns. the day the original petition is filed . '!ereafter, crcss-
cuestions are due within ten days. It ...o:.ld be oossible that the
ti~e li::it for c:-oss-auesticns could lapse befcre the defendant is
rec'.ired t.o answer. -This problem is taken care of in tr.e oral
de~=siticn rulel Rule 200, ~eeause i~ :-equires leave of court if a
pa~ty wishes tò take an oral èep~sitic:- prior to the apPeuJØ3t~y
c:: his cppo~ent. A si~ilar reqci=e~ent should be prcvided for in
the case c:: a cepcsition on writte:- questic~s.



Rule 207. USE OF DEPOSITIONS IN COURT PROCEEDINGS.

1. (Unchanged)

2. Substitution of päLL~es pursuant to these rules does

not affect the right to use àepositions previously taken; and,

when a suit (has been brought) in a cOUrt of the United States

or of this or any other state fiBS àeeH èfs~fsseè and anothêr

suit involving the same subject matter is (afterward) brought

between the same parties or their representatives or successors

in interest, all depositions lawfully taken BHè èl:lY ifieè in

the fon::er suit may be used in the latter (, upon written notice

to counsel of record for all parties at least thirty (30) days

prior to trial, ) as if originally taken therefor.

3. (Unchanged)

OC000380
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March 17,1986

KIM B YOUNG
SHERYL S SWANTON

Hr. Jim K ~zer
lOOl T as Ave.
Sui 1030

uston, Texas 77002

Re: Proposed Rule 209

Dear Jim:

In response to the copy of your letter to Mr. Ray Hardy dated March
11, 1986, I want to explain to you the genesis of proposed Rule 209.

First, let me state that I am not necessarily advocating the adoption
of this rule. In the course of a very informal survey of some of the
clerks in the major metropolitan areas, I have found that there we're
different intrepretations of the courts' duties with regard to main-
taining discovery materials after a final judgment had been entered
in the case. Some clerks placed them on microfilrn¡ some clerks
st-ored them separate from the papers in the case until they ran out
of space and then threw them away ¡ and some clerks felt that there
was no statutory or court rule guidance for the disposition of
deposi tions, and they disposed of them when it was convenient.

Proposed Rule 209 mentions the disposal of depositions after 180 days.
There is nothing magic in this period of time as far as I am concerned.
If the rule is adopted, the time period could just as easily be 401
weeks or 10 years.

My primary purpose in proposing the rule amendments dealing with the
filing and/or disposal of discovery material was simply to put the
issue before the advisory commi tee and, ultimately, the Supreme Court,
in order to possibly head off a confrontation between the court and
the legislature on this matter. If the Court feels it wants to deal
with legislative attempts to address this question rather than dealing
wi th it through its rule-making powers, you certainly will hear no
squawk put of me.

Addi tionally, I might point out that Mr. Hardy has expressed to me
what I consider to be a legitimate concern about the cost of processing
and storing routine discovery materials generated under the provisions
of Rules 167, 168 and 169. For example, it appears to me to be

OG~J00381



Mr. Jim Kronzer
March 17, 1986
Page Two

- redundant to require Rule 168 interrogatories to be filed with the
clerk and also require that the answers to those interrogatories
be preceded by the same questions and then both the questions and
answers again be filed with the clerk.

I do not suggest that the rules I have proposed are a solution to
the problem. I believe they address the problem and were submitted
to generate debate in hopes that a solution to the problem would
result therefrom.

Thank you for your observations about proposed Rule 209.

Sincerely,

Tom L. Ragland

TLR: bb
cc: Hon. James P. Wallace

Supreme Court of Texas
P . 0 . Box 12248

- Austin, Texas 787ll

Mr. Luther H. Soules
Attorney at Law
800 Milam Bldg.
San Antonio, Texas

1:;
78205

00000382
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LAW OFFICES

SOULES 8 REED
800 MILAM BUILDINC . EAST TRAVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHANIE A. BElBE R
ROBERT E. ETlI~GER
PETER F CAZD,~

ROBERT D REED
SUS,"'" D REED
RA..D J. RI!.U..
IEB C SA..FORD
SUZA....E L"..GFORD SAI\FORD

HUGH L SCOTT, JR.
SUSA'" C SHA'"
LUTHER H. SOUlES III
w. \t'. TORRH

TEiEPHOM
(512) 224-9144

April l.; ,1986

Mr. Sam Sparks
Grambling, Mounce, Sims,
Galatzan & Harris
P.O. Drawer 1977
El Paso, Texas 79950

Dear Sam:

Enclosed are proposed changes to Rules 99, 106, 107, 145, and
215. Please draft, in proper form for Committee conSideration,
appropriate Rule changes for submission to the COmmittee and
circulate them among your Standing Subcommittee members to secure
their comments.

-As always, thank you for your keen attention to the business of
the Advisor¥ Committee.

LHSIII/tat
encl/ as

Very truly yours,

,,"~"'J~'/ J¿~.I .
UUTHER,/H. SOULES III,./,,/

R.~.",
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THO~IAS R. PHILLIPS
JUoc;e:.zaOTH OISTRICT COURT

IloesTO~. T£x..s 77002

March 13, 1986

Michael T. Gallag Esq.
Fisher, Gallag Perrin & LewisAllied Bank 70th Floor
HoUston, T xas 77002

Re: on Sanctions

Dear Mike:

At the last meeting of the Committee on Adminis-
tratinn of Justice~ the subcommittee on sanctions
unanimously recommended the amendment of TRCP 215 to give
trial courts the express authority to treat motions for
sanctions as motions to compel. This proposal was en-
d or sed in p r i n c ~p 1 e by the Com m it tee a saw h 0 1 e , and I.
was directed to prepare a draft of the change, which is
attached.

The Committee seemed to feel that the Supreme Court
would r e j e ~ t out of hand any restrictions on a trial
judge J s pnwer to impose sanctions. The propnsed amend-
ment wnuld remind the trial bench that drastic sanct~ons
are not required for a failure to comply with discovery,
but are merely per m is sib 1 e . Since m 0 s t j u d g e sap par e n t 1 y
already treat motions for sanctions on technical viola-tions as mere motions to compel, the express authority
to do so Seems an advisable addition.

With best personal regards, I am

Very truly yours,

Original Signed
THOMAS R. PHILLIPS

Thomas R. Phillips

TRP:jjk 00000384



Page 2

cc: The Honorable James P. Wallace
Justice, Supreme Court of Texas
P. O. Box 12248
Austin, Texas 78711

~/' Ms. Evelyn Avant
Of f ice of Ex e cut i v e As s is t an t
State Bar of Texas
P. O. Box 12487
Austin, Texas 78711

The Honorable J. Curtiss Brown
Chief Justice, Fourteenth Court of Appeals
1307 San Jacinto, 10th Floor
Houston, Texas 77002

James L. Weber, Esq.
Mehaffy, Weber, Keith & Gonsoulin
I n t e r Firs t Tower
P. O. Box 16
Beaumont, Texas 77704
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Rule 215

. . .
2. Failure to Comply with Order or with Discovery

Request.

. . .
b. San c t i ~~-ÈLC 0 ~_t-jE_ Wh !.£.__P: t ion _-i s . PeE~!.!22..

If a party or an officer, di rector, or managing agent or: a
party or a person designated under Rules 200-2b, 201-4 or
208 to testify on behalf of a party fails to comply with
proper discovery requests, or to obey an order to provide
or permit discovery, including an order made under para-
graph 1 of this rule or Rule l67a, the court in which the
action is pending may, after notice and hearing, make such
orde rs in rega rd to the fa il ur e as are just, and among
others the following:

(1) An order disallowing any further discovery
of any kind or of a particular kind by the disobedient
pa r t Y i

(2) An order charging all or any portion of the
expenses of discovery or taxable court costs or both against
the disobedient pa rty or the attorney advising him i

(3) An order that the matters regarding which the
order was made or any other designated facts shall be taken
to be established for the purposes of the action in
accordance wi th the claim of the pa rty obtaining the order i

(4) An order refusing to allow the disobedient
party to support qr oppose designated claims or defenses, or
prohibiting him from introducing designated matters in
ev idence i

(5) An order striking out pleadings or parts
thereof, or staying further proceedings until the order isobeyed, or dismissing with or without prej udice the action
or proceedings or any part thereof, or render ing a judgment
by òefaul t ag.ainst the disobedient party;

IfL An¿rder- co.!~!.iir!£L.E_È.Ësignatjon, an appearnace,
a n _~n sw e r_...£_.§!l~l-a-.§-iQLl-'L~e c .tlQl_9.L.._LQS!1ic t l-o n 1. n
ace 2.Lcli!nS_iLJ1 i .tJi_t ~_-l~g u e ê,tï

~~~ (7) In lip.u of the foregoing orders or in
adcition thereto, an order treating as a contempt of court
the fail ure to obey any orders except an order to submit to
a physical or mental examination;

-(.:t lê. When a party llùs failed to comply with an
oider under Rule l67a (a) requiring him to appear or produce
another for examination, such orders as are listed in
paragraphs (1), (2), (3), (4), (5), or (6) of this

0000038b



subdivision, unless the person failing to comply shows
that he is unable to appear or to produce such person for
examina ticn.

~g~ (9) In lieu of any of the foregoing orders or in
addition there-to, the court shall require the party failing
to obey the order or the attorney adv ising him, or both, to
pay, at such time as ordered by the court, the reasonable
expenses, including attorney fees, caused by the fail ure,
unless the court finds that the failure was substantially
justified or that other circumstances make an award of
expenses unj ust. Such an order shall be subj ect to review
on appeal from the final judgment.

00300387



subdivision, unless the person failing to comply shows
that he is unable to appear or to produce such person for
e.:arnina ticn.

~gt- (9) In lieu of any of the foregoing orders or in
addition therëto, the court shall require the party failing
to obey the order or the attorney advising him, or both, to
pay, at such time as ordered by the court, the reasonable
expenses, including attorney fees, caused by the failure,
unless the court finds that the failure was substantiallyjustified or that other circumstances make an award of
expenses unj ust. Such an order shall be subj ect to rev i ew
on appeal from the final jUdgment.

.. .

00300388



July 30, 1985

l-1r. Luther H. Soules, I I I
Supreme Court Advisory Corni ttee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Re: Rule 2l6. Request and
Fee for Jury Trial

Dear Luke,

At your request, I have redrafted Rule 2l6. I hope

this draft is a satisfactory starting point.

Best wishes,

f1
William V. Dorsaneo, III
Professor of Law

WVD : vm

enc.

00:)00389
SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY / DALLAS, TEXAS 75275



Rule 2l6. Request and Fee for Jury Trial

a. Request. No jury trial shall be had in any civil
sui t, unless (a~~a:iea.d:eR-:be-l'aàe-~ftere£er-afià-l:U'ia:e55-a-£ee-er

£ iV'e -àea:a:ar 5 -i £ -iR- ~fte-à~ 5 -er~e-e -eet1r-e,- tlnò -t.hree-òol ltlr~-~£ - ~ n

~fte-eet1ft ey-eei:r ~ i -:be-àe~e 5i -eeà -:by - ~he - a!,~a: ~ e tln -e -w~ 'éh - ~he- el erK

~e- ~fte -ö5e -e£ - ~fte - eeöfi ~y -eR -e 3! -:be £ere - a~~e araRe e -àa y- er, - ~ £

'éherea£~e3!,) a written request for a jury trial is filed with

the clerk of the court a reasonable time before the date set

for trial of the cause on the non-jury docket, but not less

than (eefi) thirty days in advance.

b. Jury Fee. A fee of five dollars if in the district
c.ourt and three dollars if in the county court must be

deposited with the clerk of the court within the time for

making a written request for a jury triaL. The clerk shall

promptly enter a notation of the payment of such fee upon the

court's docket sheet.
COMMENT: This rule has been clarified, reorganized and

modernized. The time for making the required request and fee
deposi t has been changed from ten to thirty days.

UO:)00390
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MCGoWAN & McGowJJ, P. C.
A i-O~..0NAI CORPUnON
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Bru McG'I....
"':.~I J. MeG' AN Il
BIDf'kO L Moou""j, Ap.~ COOL 80

PHONE 6n-7)8~

k,v (ì, MOOR! September 22, 1983

Mr. George W. McCleskey
Attorney at Law'
P. O. Drawer 6170
Lubbock, Texas 79413

Dear George:

It j $ my un ¿ e r & tan din g t hat you may be a cur r en t ~ ~ m b e r 0 f the
Rules Co~mittee. If you are not on the committee, then I assume you
would knew where to channel this letter.

For s 0 met i me, I h a v e b e .e n con c ern e dab 0 u t the f a.c t t hat i D
'Texas a party may pay a jury fee at any time, and I have even had
that happen up to the day before trial was scheduled to begin and
the Judge go ahead and remove the case to the jury docket. It seems
this happens more frequently with defense attorneys, but I have had
about equal experience on both sides of the case. What I would like
to- Bee hp.ppen is for the Supreme Court to go ahead and make a rule
c hang e t hat w 0 U 1 d a 11 ow e it her par t y to h a v e a jury t ria 1 u po n
payment of the jury fee ataDY time within six months from the ¿at,
the case is filed.. Although this does not conform to the Íe¿eral
rules, ¡ believe that it would give ample opportunity for each side
to evaluate the case and to decide whether in fact a jury ~as needed
to hear the facts. Hopefully, this would avoid the problems which I
have beer. having regarding being on the non-jury docket for 1 1/2-2
years, finally getting to trial, then having the other party ray
a jury fee and having the case removed to the jury docket for an
additional 2 1/2-3 years before we could possibly get to trial. I
do not see anything fair about this type of tactic. since I see they
are don eon 1 y for del a y pur po s e s . Fur t h er. it. e em 8 i t i i a g rEa t
inconveniençe and hindrance to the Court in scheduling cases. and 1
would ask 'that you present this propesal, or in the alternatio-e
feF~ard it on for consideration.

I.ëppreciate
~atter.

your" cooperat ieD ênd cc~ii¿~ration rcgërding this

0391



JOHNSON & SWANSON
ATTORNEYS AND COUNSELORS

A Partnership Including Proremonal Corporalions

977-9077

Founders Square

Suite 100

900 Jackson Street
Dallas. Texas 75202-4499

214-9779000 Telex '~Il~
Telecopv: 214,977,91)1)4

\\rier's Direct Dial Number

April 9, 1985

~
Ms. Evelyn A. Avent
Executive Assistant
State Bar of Texas
Box l2487, Capitol Station
Austin, Texas 78711

-z il./
( -: 0 4-

Re: Committee on Aàministr'ation of Justice
Dear Evelyn:

Please finà enclosed a proposed rule change that should be
distributed as you see fit to the other members of the commit-
tee.

~LHCharles R. Haworth ' ~
CRH/cmr
enclosure

4800 Inierhrsi T..o
1201 Elm :iireei
D4114s. Te~as 75270
214.'177.9800

OC~J00392
1200 Pacinc Place

1910 Pacific ,wenue
Dallas. Te,as 75201

214.977.9700

~~oo One Galleria To..er
1J3S5 Noel Road
Dallas. Texas 75240
~14,~;i.500

1i"-i( /'or..ood Tu.. er
114 "esl 7ih :iireei

-\usiin. Iexas 78~()1

51:,4 '4.4 a 2'



STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

~ ~ST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE,

I. cxatt wording of existing Rule:

A
B

C
o
E
F
G
H
I

J
K
'L

M
,

N

9
p

ti
R

NOUE

II. '~roposed Rule: (Mark through deletions to existing rule with dashes or put in parenthesis; underline proposed

new wording; see example attathed).

.
':I

~

I

New Rule 216.

Rule 216. Sti::ulations Re9ardinq Discover" Procedure.

Vnless the cOurt orders Q~herwise, the parties may by
written sti::ulation (1) provide that depositions may be
taken befor~ any person, at an:' time or place, Upon any
nOtice, and in any manner and when so taken may be used like

- other de::ositions, and (2) modify the procedures provided by
these ruies for other methods of discovery.

8

12

16

20

!rief statement of reasons for reQue~ed changes and advantages to be served bV proposed new Rule:

(see attached co~ent)

'~7 19 85 ~je~.m.
Charles R. Haworth
900 Jackson St., Dallas, TX-- -. AuiJ"s. OC~00393



COHMEN'l

The proposed Rule 216 is basically Federal Rule 29, which

provides in full that:

Unless the court orders otherwise, the
parties may by written stipulation (1) pro-
vide that depositions may be taken before
any person, at any time or place, upon any
notice, and in any manner and when so taken
may be used like other depositions, and (2)
modi ty the procedures provided by these
rules for other methods of discovery,
except that stipulations extendinq the time
proviòed in Rules 33, 34, anò 36 for re-
sponses to discoverv may be made onlY with
the aoproval of the court.

It should initially be noted that the underlined portion of

Federal Rule 29 is not recommended for adoption in Texas.

The proposed rule is submi tted in response to an expressed

desire for more flexibility in the rules to acommodate proposed

agreements among parties to litigation aur ing discovery, espe-

cially in the manner of taking depositions upon oral examina-

~on. Texas practitioners have historically entered into stip-
~ations regarding many aspects of discovery without question

of their authority to do so. Recently, concerns have been

expressed that because the Texas Rules of civil Procedure do

not contain expr~ss author!zation to vary the terms of the

rules, the rules may not be varied by agreement. In paticular,

concerns have been expressed that objections to the form of

questions or non responsiveness of anSWers required by Texas

Rule 204-4 may not be reserved until time of trial. This pro-

Posed rule change will clearly allow that reservation.

It could perhaps be argued that Rule 11 would apply to

stipulations under Rule 216. Caution may dictate, therefore,

that an additionai sentence be added to the proposed Rule 216

to the effect that "an agreement affecting a deposition upon

oral examination is enforceable if the agreement is recorded in

the transcript of deposition."

-1-
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The provision of Federal Rule 29 regarding court approval

tor. stipulations el(tending the time limits regarding Interroga-
~-ories to Parties (Rule 33), Production of Documents (Rule 34),

and ~equests for Admission (Rule 36) is not recommended for

adoption. Under the proposed Rule 216 the court may always

override the parties' stipulation. ~ C. Wright and

A. Miller, Federal Practice and Procedure § 2092, at 359

(1970). The order required by Federal Rule 29 is a 

nuisance to
the court and almost always approved. Thus, Some juge-time

could be saved by eliminating requirement contained in the el(-

ception.

-2-
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June 7, 1985

Justice ~TaJies P. Wallace
Supreme Court of Texas
P. O. Box 12248, Capitol Station
Austin, Texas 78711

.~ND

Honorable Luke Soules
800 Milam Building
San Antonio, Texas 78205

Gentlemen:

At the meeting of the Supreme Cour.t Advisory Committee last
week it was suggested that I transmit in writing the request for
an amendment to Rule 216 of the Texas Rules of Court, and I am ac-
cordingly transmitting same.

It appears that the multi-county districts have difficulty in
arrang ing their dockets, especially for jury trials when a demand
ar.d paynient of a jury fee can be done "not less than ten days in
adv.:nce." I can under~tùnd their- predicáment and the suggestion
is that the requirement of the rule be that the request and pay-
ment of a demand for jury in a civil case be 30 to 45 days in ad-
vance.

Another suggestion for- a change that had been made to me con-
cerned a time limit on the Court of Appeals in ruling on a "motion
for rehearing." Some time liffi t should ~e placed on it that if it
is not ruled on, it is automatically everruled by op.eration of
law.

I trust that the Committee will finLl these suggestions favor-
able to recommend to the Supreme Court.

Sincerely,

Solomon Casseb, Jr.

SCJ Fi: dnl)

cc: Jud~e RobertR. Bar-ton
216th District Court
Kerr County Courthouse
Kerrville, Texas 78028

OC~00396 .



OFfIic:i:: "2'257-119411
RIESIOIENCIE: 512"911-:U:U

KERI' C:OU,.TY OISTnlC:TC:I'CRK'
MARY BROOKS

OFFICE: 1112'2!l7-439/Õ
RESIPENCE,512-367-51119

COUNTIES:
BANDERA
GILLESP'E
tU:NDALL
KERR

ROBERT R, BARTON
DISTRICT JUDGE

2 i liTH JUDICIAL. DISTRICT COURT
KERR COUNTY COURTHOUSI!
KERRVILLE. TEXAS 780Z8

June 19, 1985

COlJRT REPORTER: AOERL.r: H'!RRINo;
OFnCE:: 1I i 1l-.,.1-3311 3

RESID£NCE' 9111-4.i:'2101
P. o:, IJOX .73

JUNCTION. TF"XAS 71\8.'1

Bon. Solomon Casseb, Jr.
District Judge
Casseb, Strong & Pearl
127 East Travis Street
San Antonio, Texas 78205

Dear Judge Casseb:

Thank you for the copy of your letter of June 7, 1985,
concerning the recommended amendment to Rule 216 by theSupreme Court Advisory Co~~i ttee.

This amendment will not only assist the mUlti-county
District Courts in making jury settings, but will reduce
the incidence of non-jury trials being obstructed by
dilatory jury demands~

Sincerely yours,
,0/.~~

RRB/fsj
ROBERT R. BARTO~l

OC300397
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!.W OffICES

SOULES, CLIFFE 8 REED
800 MILAM BUILDIi-G. EAST TRAv1': AT 50LED.AD

.:N ANTONIO. TEM5 78205

STEPHA~lE "- B,ELBER

1A.l.iES R. CLIFFE

ROBERT E. ETLlKCER
ROBERT D. REED
SUSAK D, REED
SUZ"-,,i-E L,,"GFORD SAl'FOR:'
HUGH L. SCOTT, IR.
SUS,A:- C. SHAKK
LUTHER H. SOULES III

6121 224,914- B!KZ BUlLOI:..C, "1;(1',, ,~: ~:'
1001 TEXA:- .A,i \LA~..

HOUSTO~:. TEXt.S 77,' C
(7131 â4'oõ:¿¿

January 9 , 1986 1605 SEVE~iH 5T?,::,~
BAY CI"ì. TEY...S 77.:;.:

(4091 245'Il22

Mr. Franklin Jones
Jones, Jones, Baldwin,

Curry &. Roth, Inc.
p, O. Drawer 1249
Marshall, Texas 75670

WlLLAl.l A BRA~T. F, ::.
1605 5EVE~TH STREE-:
BN:' c¡n. TEXAS 77.::.:

(409) 245.1122

Dear Franklin:

Enclosed is a proposed change to Rule 239a submitted by
Jeremy Wicker. Ple.ase draft, in proper form for Committee
consideration an appropriate Rule change for submission to the
Commi ttee and circulate it among your Standing Subcommittee
members to secure their comments.

I need your proposed Rule change by February 15, 1986, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Advi sory Corni ttee.

LHSIII:tk
Enclosures

Very truly iours,

~J )(' b~Lur If Soules I I I,/
cc: Honorable James P. Wallace,

Justice, Supreme Court of Texas

OC~00398
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Texas Tech Univers
School of law

lubboçk. Texas 794-00/(80) 742-3791 faculty 742-3785

Cctocer 14, 1985

y~. ~ic~ael T. Gal12~he~, ~S~.
=ister, Gaii~çter, Perr~r. & Lewis
:Ot: Flc-c::

-~.l:;i.eè ==.::k ~:=.:a
lC00 LCi.~$ia::a
Ec~s~c~, ~x , ~ ~ ¿

Fe: Ad::':nistratiO:1 cf ':1.5:ice
Cc~i ttee, State Bar 0:: ':ex~s

-.:.:r ~~ike:

E::::.:::sec =-== :::;
111, ~E:, 1£3, ~~:¿,
E21a, E:7, 6::6, -';:,
s~ç~estec ~.e::r-,=::~s
:-..2.ES.

~~~;0seè e~e~~~e~~s to Rules ¡Sa, 30,
:S2ê,:'SE, ::39a,36C, 3E3, 385a, ~~i,
7';6, 77:, 206, 807, 808, 81C and 811.

:0 se:eral Si.;rer.e Court orè.ers that

72, S7, 111, 112,
~ó9, 483, 496, 499a,
Also enclosed are

acco~pa:i: two ow~er

:~a.=~.:c-=

':::2 ':a2-: ::a-==:-:': 0: -:::-2se ;::oposed cr.ar.çes are ::ecessi:atec::y dle rece:it
e::a:::.e:-,-: ::: -:'..,: :-.e...' co::es -- ~::e Texas C-overr.::er.t Cede a::è the ':e:...:s Civil- . ...

:'..;=:;'::'~.s '..2ce. :- ::-= af:ectec rules expressly refer to civil

& SUperseded by these codes. Tr.e c~~er
to cure €.ro.n. or--'r.ei~.~-i,. ...'" ';xis ..i.r;

s~a.~ut€.s . '. . . .
-:....:a.~::~.:¿: =ee~ =e~Ea':ec.

;:ropcsec
:-..les.

a=e~==~~~E a~~e~;: c~~y

P le =.Ee ëê¿ ::,2se Fr::pcsedarendi.ents -:0 the ager.da cf tte Decer:er i:eeting.

::2=or~ c" ~~eSE Froposals at that meeting,- .~ P~e.-- '...e.~ -.._._::c_ ___ __

F.espectful::y,--" '..:-~--/"/' -,/.' '", .. /
;/ Jeremy C.

Professor

C j('!~;:~
Wicker
of La\,'

,.::-".: t.

E::=:05i.~E

c:: : ~s. ~'/e i yr: _.. ;,\'en t
~r. :u~€!" .... Scules, II!
J~s~ice J~es ~. Wallace

OC300399
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Rule 239a. Notice of Default Judgment

At C~ iLJ:eèiat.ely prior to the time an interlocutory or final

defaul t ju¿ç=ent is rendered, the party taking the sare or his

attorney shall certify to the clerk in ~7itinq the last kno~~ nailing

address 0= ~~e party against whom the judgment is t~~en, ~r.ic~

certEi.ca~e shall be filed among the papers in t.I:ie cal.se. Ii=ediately

~pcr. ~.~ sis;i.r.c 0: t:,e judgment, the clerk shall oai: by fi~st-class

nail :~-~e~-ee~¿) notice thereof to the party aqains~ ~ho~ ~~e

:l.CS=£,-~ ~as ~er.ëered at. the address shown in the cer~i:ica~e i ar.è

::c :.e :ac~ c: such nailing on the docket. The notice stall state

:.~e ~"-~e= e:,è s~yle c: the case, the court in ~hich ~~e case is

;:er:ci:-.-: , :-~a=es oft~e ::arties in ~hose favo~ ar.è atains~ ~hc~ t.he

-~~ç=e,-:. ~c~ r~,-~e=e~, anè the date of the signing c: ~~e j~d~en~.

t:=: ~ -= ~~~- ~~- ~~~.~= ~-'r~~~-~fie -~re1:~~~e~~ -e¿-~~ ~~-!'~ie-~~~ -=:: - ~e ~ _ =~~ ~ ~-:

~~ ~- ~ i~ ==~ ~~-~ ~-~~e-,~¿~e ~ ~.J

Co~e,-:.: :~e pro?Osed amendment confo~s the rule to the ~9E4~en~~en~ to

~l.le 3G6a, ~~ich re~i~es notice by first-class mail. The last sent.ence of the

n.le is õeleteè to cor.fom to the 1984 amendment to Eule 306a, \o'hich provides

:cr l.p to a ::ir.ety-day extension of the date on which the time period for

F~rfectir.g an a::;eal begins to run, if the appellant proves he has failed to

=eceive ncti~¿ 0: the judgnent.

OC300400

- 5 -



.....;.....

...
CHIEF JUSTCE

JACK POPE
THE SUPREME COURT OF TEXAS

P.O. BOX 12248 CAPITOL STAnON

AUSTN, TE 787 I iJUSlC£S
SEARS McGEE
ROBERT M. CAPBEll
fRKUNS. Sf-EARS
C:L RAY
JAMES P. W AUACE
no z. ROBERTSN
WIWA W, KJLGARJN
RAUL A. GONZAU

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe
1235 Milam Building
~an Antonio, TX 78205

January 11, 1985

Re: Rules 3a, 8, LO, lOa, lOh, 27a, 27b, 27c,
165a, l66f, 247, 247a, 250, 305a.

- Dear Luk.e:

i(7°-d

CLERK
. GARSN R JACKSN

EXECL'l AST,
wiWA '- WIUl

ADMiNI~m'E AST,
MAY ANN DEFIBAUGH

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administ~ative ~udqes. I am also enclosinq a copy
of that Committee' s report to JUdge Pope which sets out the
reasons fOF. tae proposed changes.

If you would like a copy to go to each member of the Advisory
C~ttee at this time. please call Flo in my office (512/475-4615)
and we will take care of it.

JPW: fw
Enclosures

Sincereiy,
/),

I ,
Ja~-p WallaceJtÍ.$tice ..."

OC~00401



~ .
S.
6.
7.
8.
9.

i

10.
lL.
1 i.

fa: Jack Pope-, eh.ief Jus.tice, S-ui:reme Court or fnas

Re; Report or Com~ittee on Local Rules

little vacuuiiexists' is caSe proc'essing; necessity, invèntiyeness .net
the sk.ill of the martinette will rush in to plug gaps in any systeni or
rules, wherever adopted.

..
~our Committee wa. furnished copies of all Local Rules riled by

Ois trict and County Courts with the Supr~~e court by April 1. 1984. Our
work was divided, ~ith Judges avard and rhurni~nd review.in9 Criminal ease
proc~ssing and Jud;es McKini and Stovall ~ivil case pr~ces~ing. Our
approach .as to group. Local Rules, by function, so each eou.ld be compared
ror likenesses and dirrer~nces. Most Local rul~s addressed these
run.ctio.~s :

i.
2.
3.

Divi3ion of work l~ad in overlappin; districts.
Schedules (or sit~ing in multi~eounty dist~icts.
Proc~dur~s (~r setting caSeSJ Jury, non-jury, ancillary and dilatory,
preferential.
Announcements, assignments, pass by agreer:ents, and continuances.
Pr~-trial methods and procedures.
Dismissal (or Want or Prosecution.
Notices - lead counsel.
Withdrawal/Substitution o( Counsel.
Attorney vacations.
Engaged counsel conrlicts.
Courtroom decorum _ housekee;:ing.
Ex~ortatory suggestions about. good-raitp settlement errorts.

..

J.
,fhe Committee ~ound .three broad gr~uJ?s_oJ. ~OE!l- _R~i,;~_ll!!~.2!.l:.~. t,~e

r=llowinq commenLsJ

G~~u~ On~~ ~~n.~,l Ad~~nii~~~t!v. ~u!~s

Host courts have general administrative rules, particularly those who
Serve more than- oñe .county, setting ~ut terms or court in each county,
types or.setting calendars and information about whò to call (or settings,
what kin~ or notice is to ~e given others in the ease and general
housekeeping provisions, Subject to change i depending on circumstanc:s.

Comment: The Committee notes that terms of court are governed by
st~tute, usuafJ1 when the court was created or in a reconstituting staLute,
making most, i( not all, continuous term courts. rhis language is probably
not neeced in a local Rule. Calendars setting out the "who, when, what and
where" a~e userul and must be rie~ibl~, to rit court needsi such as
illness,' vacations and the unexpected long case or docket collapS". Our
.r~commendation: plac~ this in'ormation in a flbroadside~, p~st it in all
CourthOuses in the District and instruct the clerk to send a copy Lo all

k u t - 0 r - d i:: t r i c tat tor n e y 5 and p t 0 ll e who rile pap e:s, w hen the ( i r st.a i: p I! at a n C I! is Øl8 0 e . f h e local Bar Can ~ e cop ie èw hen 1 h e s c n : d u 1 to is (it st 02
:iade and nrit.iried or any Changes. We note t.hat Ilany lIulti-county J~ç;QP.1

1



~is~~~~~~ _c¡ve overl~~p~ng ~ouAti~s and t~e divi~i~~ of .~rt 10ao L~,
çoverñed by statut.e or a9rc~ellent of th.e affeeted Judgu. All the above
eo,ulØ be .c:overed bye "Court lnrorlla tion Bulletin", spelling out t.he lIanner
or getting a settin-g on lioLions,- pre-trial and tr"ial liiiUers.

Recoiimendation: Adopt. as a st.at.ewide Rule the following:

lOCAL RULES: NOT ICE ro COUNSei AND PU8L ie
Loeal Schedules ~nd Assignment~ or Court shall be llail~d by each District

or County Cleric upon receipt or the first pleading.. or. inst.rument riled by an.ttor~ey or prci se party not residing wit.hin the county. rhe clerk Shall not
be required to pr~vide 1l0re than one copy of the rules during. given year to
each attorney or lit~9ant who resides out.side of the county in whlCh the caSe
hfiled. 1t shall be t.he attorney and litigant's i:esponsiJ:llHy to keep
inforiied or amendments to local rules, Which shall be provided by the clerk on
request. for out of county resident.s. loeal .Rules and Amendments thereto sh;ll
be printed and available in the clerks office at no cost, and shaii be posted
in the Courthouse at all t.imes.

Crouo Two: State Ru1!'!! or Pr::c:~dtJre

Hany of local Rules addr.s~ functions which eould best be served by .
statewide unifor= ryle. rhe~e are sugge~ted, as examples.

.3 6th . ' LS 6 th

OC~00403



Rule 247. Tried When Set

Eve~y suit shal i be tried when it is c:alled. unless c:ontinued or post-

~poned to a future day. :inless c:ontinul?dunde~ the p"ovisions of Rule 247a. or

laced at tile end of :t;e aocKetto be called again for trial in its regular

orCer. No cause whi ch ha s been set upon the tr; a i docket for the date set

except by agreement of 
the parties or for good cause upon motion and notice to

the opposi n9 party.

CA:RULElS(69t!i)

OC300404
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CHIEF JUSTCE
JACK POPE

IUS1CES
SEARS McGEE
ROBERT M. CA\lPBEll

f' KUN S. SPEARS
c.L. RAY
JAMES P. W AlLCE
TE Z. ROBERTSN
WIli W, KILGARUN
RAUl. A. GONZAEZ

THE SUPREME COURT OF TEXAS
P.O. BOX 12248 CAPfTOl STATION

AUsnN. 1E ':87 i i

January li, 1985

Mr. Luther H. Soules, III, Chairman
SUpreme Court Advisory Committee
SOules & Cliffe
1235 Milam BUilding
Ean Antonio, TX 78205

Re: Rules 3a, 8, 10, lOa, lOb, 27a, 27b, 27c,
l65a, l66f, 247, 247a, 250, 30Sa.

Dear Luke:

J L,,7/i l- I
d

CLERK
GA~N R. JACKSN

EXECUTIVE AST.
WUJJAM L. WIWS

AOMINiSTTl AST,
MAy ANN DEFIBAUGH

I am enclosing herewith copies of amendments to the Rules of
Civil Proce4ure as recommen4e4 Py the COmmttee on Local Rules of
the Council of Ac3nistrative JU4ges. I am also enclosing a copy
of that Committee i s report to JUdge Pope Which sets out the
reasons fOF. tae proposed changes.

I f you would like a copy to go to each member of the Advisory
Commttee at this time. please call F10 .in my off.ice (512/475-4615)
and we wiii take care of it.

Sincerely,
...1i

JPW: fw'
Enclosures

; "

Ja~ WallaceJÓ.åtice ...

OC300405



10: Jack Pope", Chie' Jus.tiee, Sup-reGIe Court or felCas

He: Report of Committee on local Rules

Little vacuuii exists is case proc'es~ing; necessity, inventiveness sno-
the ~kill of the m8rtinette will rush in to plug gaps in any system of

- .rules, wherever adopted.

4.
S.
6.
7.
8.

~ 9.

, 10.
1i.
12.

Tour cÐmmitte~ was rurnishe~ copies of all Local Rules filed by
Distriet and CÐunty Courts with the Supreme court by April 1, 19aA. Our
work _as divided, with Judg~s Ovar~ and fhurmond reviewing Criminal c...
processing and Judges McKim .nd Stovall civil case processing. Our
.pproach wa~ tÐ grÐUp, Local Rules, by 'unction, so each could be compared
(or lik~nesses and di f rerencea. Host Local rul ~~ a ddr~ssed these
(un.ctions:

i.
2.
3.

Oivi3ion of work lÐad in overlapping. districts.
Schedules for sit~ing in multi-county districts.
Procedures fo: setting caSes: Jury, non-jury, ancillary and dilatory,
pre reren tia 1.
Announcements, assignments, pass by agree~ents, and continuances.
Pre-trial methods and procedures.
DIsmissal for Want or Pro~ecution.
Notices - lead counsel.
Wi th draw a i/Subs ti t ution 0 r Counsel.

Attorney vacations.
Engaged counsel conflicts.
Cour t room decÐ rum - house k~e~ing.
EXhortatory suggestions about good-rait~ settlement efrorts.

--

--
. ~

.rhe CommH t e~ round _three broa d glOul?s_ oJ_ ~ O~!! _R~ l,:~_.!.!~.2!.r."~ . t"~e_.""
r=i lowi~g ~ommen is:

G~~u~ On~! ~~n.~,l Ad~!n~~~~~t!v. ~u!ps

Host courts have general administrative rul:s, particularly those who
sp..rve llore than~ o.ne "county, setting 'out terms of ~ourt in each county,
types of. Setting calendars and information about whD to call ror settings,
what ~ind or notice is to ~e given others in the case and general
housekeeping proviSions, Subject to change, depending on circuiis tances.

Comment: The Committee notes that terms of court are governed by
statute, usuallY when the court was created or in a reconstituting statute,
~aking most, if not all, continuous term courts. rh~s language is probably
aot ~eeo~d in a Local Rule. Calendars setting out th~ "WhO, when, what and
..here" are, useful and must be f'exible, to fit court needs, such as
illness, Ýacations and the unexpected long ca:ôe or docket collapS". Our
recommendation: place this information in a "brosdside", post it in all
CourthOuses in the Oistr~ct and instruct the clerk to Send a ~opy to all

rut-or-district attorneys and pro $e who file papers, when the firstapp~.ranc~ is ~8Qe. fhe local Bar can be copied when lhe scnedule is first
-:aade and nl)tiried or an, changes. We note that iiany lIulti-county JuP:.Gj)ß0406

1



~1S~;_~_. ~e~we gve~.~~p~n; ccunti~s ana the dlv1Z1on of wark loaa l~

90vernedby statute or agreement of the affected Judges. All the aboy'e
c:o,uld be ,c:overed by · "Court Information B\¡lletin", spelling out t.he iian"er
Dr getting i settin9 on motions,. pre..trial and Lr'ial øiàtters.

Recommendation: Adopt a. a statewide Rule the fallowing:

LOCAL RULES: NOiiCr TO COUNSEL ANa PUBLIC
local S~hedule~ and Assignments of Court ~hall be ~ail~d by each Oistri~

or County Clerk upon recei.pt of the Out pleading" or. instrullent. filed by an
.ttor~ey Dr prô Se party not residing within the county. The clerk Shall not
be required to provide more than one copy of the rules during a given year to
eaCh atterner or litigant who resides outside Dr the county in whlCh the case
is filed. It shall be the attorney and litigant1s responsibility to keep
infor~ed of a~endments to local ZUles, which shall be prowided by the eler~ on
request for out of county residents. Local.Rules and Amendments thereto ~hall
be printed and available in the clerks office alno cost, and Shall be posted
in the Courthouse at all times.

Grou~ Two~ State Rul~s or ?roc~d~re

Hany or Local Rules address (unctions whi~h eould best Ce served by .
statewide unifor= rule. These are suggested, as examples.

.3 6 th , ' 15 6 t h

OC300407



Rule 2474 (new). Trial Continuances

Motions for continuance or agreements, to pass cases set for trial shall

~'! r.de in writing. and shall be filed not less than 10 days before trial date

.ir 10 days before the r'l(noay of the week set for trial. if no speci fic trial date

has been set. P~ovided however. that agreed motions for continuance maybe

4nnounced at fi rst docket ca 11 in court s util i zi ng dOCk et-call court sett, n9

iiethods. Emergencies reQui"lng aelay of trial arising within 10 days of trial

or of the ~bnday preceding the week of trial Shall .be suomitted to the court in

writing at the earliest practicable time. Agreements to pass shall set forth

specific legal. procedural or other grounds which require that trial be delayed.

The court shall have full di scret i on in grant i ng or denyi ng de lay 'i n the tria 1

of a case. Upon r.otion or agreer.ent granted. the court shall reset the date for

tria l.

CA:F.LElG( 69tn)

OC300408



0..0.;...4.

THE SUPREME COURT OF TEXASOUEF JUSTCE
JACK POPE

JUS1CES
SEARS McGEE
ROBERT M. CAMPBEll
f'K1N S. SPEARS
CL RAY
JAMESP. W Au.CE
TE Z.ROBERTSN
W1lJ W. KJLGAR1N
RAUL A. GONZAEZ

P.O, BOx 12248 CAPIOL STATION

AUSTN. TE 787 1)

Mr. Luther H. SOules, III, Chairman
Supreme Court Advisory Commi ttee
Soules & Cliffe
1235 Milam Building
Ean Antonio, TX 78205

January 11, 1985

Re: Rules 3a, 8,10, lOa, 10h, 27a, 27b, 27c,
l65a, l66f, 247, 247a, 250, 305a.

Dear Luke:

hy1)/) -I"

CLERK
. GARSN R. JACKSN

EXECUTTVE AST,
WIU.LAM L WILl

AOMINISTm'E AS.
MAY IiN DEF1BAUGH

I am enclosing herewith copies of amendments to the Rules of
Civil Proced~re as recommended by the COmmittee On Local aules of
the Council of Adminiatrativ.. J~dges. I am also enClOsing a copy
of that Committee i s report to Judge Pope which sets out the
reasons fOF. tqe proposed changes.

If you would like a copy to go to each member of the Advisory
COmmttee at this time, please call Flo in my offiCe (S12/475~4615)
and we will take care of it.

JPW: fw
EnClosures

Sincerely,
..'1,

: .øt

Ja~~ WallaceJÓ.stice ..."

OC000409



6.
7.
8.
9.
10.
11.
12.

fo: J..ck Pope', Chief Jus.tice, Sup-reiie Court of reiia,

Re: Report or Committee on local Rules

litfle vecuulI exists is caSe proc'es,ingj necessity, inventiveness anet
the skill 0' the ii.rtinette will rush in to plug gaps 

in any sy~t~m of
rule~, wherever 3dopted.

,
'our committee .e. furnished copie~ of ~ii local Rul~s filed by

Di~tr~ct and County ~ourt~ with the Supreme court by April l, 1984. Our
work ..s divided, with ~udges avard and ihur~ond reviewing Criminal case
processing and Judges McKim and Stovall eivil case processing. Our
.pproach was to group. Local Rules, by function, so each could be compared
for likenesse, anddifrerences. Host Local rul., addressed these
'unctions:

i.
2-
3.

Oivi3ion of work load in overlapping districts.
SChedules for sitting in multi-county districts.
Procedur~s for setting CaSes: Jury, non-jury, ancillary and dilatory,
prererential.
Announcements, assignments, pass by agree~ents, and continuances.
Pre-trial iiethods and procedures.
01smiss.1 for Want of Prosecution.
Notices - lead counsel.
W:.hdrawal/Substitution of Counsel.
Attorney vacations.
(ngaged counsel conflicts.
Courtroom decorum - housekeep'ing.
EXhortatory sU9gestion$ about. good-rait~ settlement efrorts.

~ .
So

..

i.
.

l he Comm i aee ~o",n d _thr ee bro ad g r 0 ul?s_ 0-'_ ~ o.£! 1. _R~ l,!!_!I!!~,.E !.r:"~ _ t,~ e_...
rol low~ng comments:

G~~u~ Onp~ ~~n.~~1 ~~~~"i'~~~t!v. ~ul~s

Host courts have general acminist.rative rules, particularly those who
Serve lIore than"o.ne"county, Setting 'out terms or court in each county,
t. y pes of $ e t tin g calendars and information about w 1' Ò to c a 11 r 0 rs e t tin g3 ,
what ~ind or notice is Lo =e given others in the case and general
housekeeping proviSions, SUbject to change, depending on circumstanc~3.

Comment: The Co~mittee notes th~l te:~s or court are governed by
statute, u$u~fiy when the court was creat~d or in a reconslituting st.alute,
r:4llcing most, if not all, eontinuous term courts. Chis language is probably
nairneeQed in a Local Rule. C~lendar~ setting out the "who, when, what 

andwhere" ar.e useful and must be riexible, to fit court needs, sueh as
illness, vacations and the unexpected long ca~e or docket coiiap~. Our
recommend~tion: plac~ this information in a "bro8dside~, post it. in all
courthOUSes in the District ~nd instruct the Clerk t.o s~nd a copy to all

~out-of-di3trict attorn~ys and pro S~ who file papers, when the first
~appe.ranc. is m8oe~ lhe local ear can ~e copied when the scnedule is first
- =ade and nlJtified of any changes. We not.e that lIany multi-county JJ~~nI!.110

L



., .... ~ ~ - ~ -.. ~". q;; ...."...... ..'I'; .; "g i: 0 un ¡; 1 ~ san a the è ¡ '11 S ,1;: n 0 ( .0 r I( 10 a (l,1.s.
90¥ez~e~ by ~tatute or ~g~eement of the .ff~eted Judges. All the .bo~e
eould be '~overedby a "Court Information 8\l11etin", spelling out the lIanner,
of getting a settin'Ç on aiOLions,.pre-trial and tr'ial iiåtters.

Reeo~~endation: Adopt 8. 8 stalewide Rule the following:

LOCAL RUieS: NOT ICE ro COUNSEL AND PUSL ie
Loeal Sehed~les and Assignment~ of Court Shall be aia~l~d by eaCh District

or County Clerk upon rece~pt of the first ple~din~ or instzument, filed by ~n
.ttor~ey or pr6 se party not residing within the eounty. lhe clerk s~~ll not
be required to provide more th.n one copy of the rules during 8 given year to
each attorney or litigant who resides outside or lheeounty in wh~ch the eaSe
is filed. It Shall be the att.orney and litigant's responsibility to k.eep
informed of a~endments to local rules, wbich shall be pr~vided by the clerk On
r e que s t r 0 r 0 u tor eo un t y res i den t s . L 0 e a i . ¡: u i e s an d Amen d men t s the r e t 0 S ha 11

J)e printed and availabL.e in the clerics office at. no cost, a.nd Shall be post.ed
in the Courthouse at all times.

G~ouo Two: State Rul~~ or P~oe~dure

Hany of Local Rules address runc:tiQns whi::h could best oe servec oy 8
statewide unif~r~ rule. These are suggested, as examples.

.3cLh,.iS6th

OC:J00411



Rule 250 (new).. . Cases Set for Trial; Announcement of Ready

Cases set for thal 01" the r.eríts shall tie consîdered ready for trial.

,.~nd ther-e shall be no nee:i fo'" counsel to declare ready the week, month, or term

~ .,roior to trial date afte'" initial announcement of '"eady has occurred. Cases not

t~ied as s:;heduled due to cour-; delay shall be considered ready for trial at all

ti~es unless informea otnerwise by motion, and such cases shall be carried over

to the succeeding term for trial assignment unti 1 trial occurs or the case is

otherwise disposed. In all instances it shall be the attorney's or pro se

party's responsibility to know the status of a case set for trial.

C).; RULEl ~(59th)

OC~00412



STATE BAR.oF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REOUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDURE.

I. Exact wording of existing Rule:

A Cases brought up from in::erior courts shall be triec de :1::V'..
B

C
o
E

F

G
H
I

J
K

L
M

N

o
P

o
R

Rule 2b4. ;.ppeal Tried De !;ovo.

II. Proposed Rule: ¡Mark th,ough oetetions to exi~-iing rule with dashes or put in parenthesis; underline propos¡
new wording; see example attachedl.

Rule ¿64, r.~~e=:-~~~eë-;ë-~~¥e. Vi¿eotape ~=lal.
€~.!!eS'-!;~E-ê'~I'~:"ë!=- f!':,Jl -~ ~.~~!C .!'~ yo -eee~ ::S-5n:i %:r-&ê-l:~~eè-éê -.~€-~E-. ~
Bv ac:-ee:~ent. c: ~::e~:;=-'::es, t.he t:-:.al court.~ayallcw:,z-l~':._=l-
~e st.:""'cr:v ã.nè~ 'I-.::~ C -::-.Er ¿a'/:.êe:i=eas :7iay ~e a ;:r:'~; :-:E. -::: ::12. =:-¿-
ser;tc::e~ -::-:'.=': :;v v:::t:ct.=::E:. 7~eex::ehseso:.s.~=:'.'~':'=~::":~:t._:'_:¿=-
corc;.:-.css:'ja::' =.ê :.z;xe:: ;:S=8~":S. ~: anvt;a:-":...."': :-.=:.:",i;5_..=.:e~:~:1~

to a viåec':è.?€ ---"::-:.a~, 't~e \':.êect.a:ie. cosLs:.ha't :¡;3': åCC:-~s..;::
oe-:axec 3='::'::5:' t.~e =a=':'~. ...1 ~::è=.3;,.in9 ==Ol. t.r:e c:c; e~~€'r::.
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¡~c.,sz~

..AM ES C. ON JON

e£JlA. COUNT., C:OU.TMOUSC

s.... ....TONIO.TJ:XAS 78205

June 14, 1983

l'on. Jack Pope
Chief Justice
Supreme Court of Texas
Courts Bui 1 di ng

. Austin~ Texas 78711
In re: Rule 265(a)

pear Judge Pope:

~s 1 understand, this Rule was amended in 1978 to eliminate the
requirement of 

having to read the pleadings to the jury. The

Rule wasintende~ to have the attorneys summarize their plea~ings
1 n eve ry day 1 a n 9 u age rat her t h an rea din gal 0 t 0 f 1 e gal w ~r d s

which most pleadin9s contain 
and which meant nothing to most

jurors. I thought this was a great improvement. However,
unfortunatelY, it ~id not work out that way. The trial attorneys,
good and bad, are using the same as a tool to completely' argue
the entire 

facts of their case, often witness by witness.

Hence, they do not summarize their pleadings but their ~ntire
c.aS e ;'

I attempt to control this problem, but many triål judges do not
because of the wordi ng of the Rule, and hence, when the\ 1 awyers
com e to my co u r t. the y wan t to dot h e sam e t h i n 9 the y h a v e don e
in other courts. The net resul tis that we heat the facts from
all sides during voir dire, then again in opening statements to
the jury, then again from the witness 

stand, and then again du,ring
closing arguments. So in every jury case we hear the fact's four
times. This is a waste of judicial time.

Rule 265(a) in part says, ". . . shall state to the jury briefly
the nature of his cl aim or defense and what sai d party expects
to prove and the relief sought.. U
Attorneys not only state what they expect to prove, but go into
the qua 1 i f i cat ion and the c r ~ d i b i i i t Y 0 f e a c h and eve ry wit n e s s
and into many immaterial and irrelevant facts and conclusi,ns.
In addition, most attorneys do not know how to be brief. I
,,¡ould suggest that Rule 26,5(a) be amended to read, ". . . shall

OC~00414



tat e tot h e j u r y a b r i e f s u mm a r y 0 f his p 1 e a din 9 s . II And e 1 i m i n ate

~ h e P h r a s e, IIW ha t the p ar tie sex p ec t to pro 'Ie an d t he r e 1 i e f

SOUght.1I I feel that this would be in line with the committee's
intention just prior to 1978, according to my reading of the
record made by the 

committee. Right now we have two closing

arguments to the jury.

1 fully realize that it will be snmetime before any attention can
be given to this matter. However, I hope it will be properly
filed in order to be considered at the proper time by the proper
committee.

ery truly yours, .
(! .§,,~,d

James C. Onion

JCO/ebt

OC300415



July 29, 1985

Mr. Luther H. Soules III, Chairman
Supreme court Advisory Committee
Soules, Cliffe & Reed
300 Milam Building
San Antonio, TX 78205

Re: COAJ Proposals for
Amendment to Rules 296,
297 and 30 6 c .

Dear Luke,

In response to your letter of July l5, 1985, enclosed
please find redrafted versions of proposals for 

amendment
to Rules 296, 297 and 306c. Please note that although Rules
296 and 297 are not included in the current draft of the
Proposed Appellate rules, current rule 306c is included in
paragraph (c) of proposed rule 3l.

Best regards,

au
William V. Dorsaneo, III
Professor of Law

WVD : vm

enc.

OC~00416
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Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without

a jury, the judge shall, at the request of either party, state

in writing his findings of fact and conclusions of law. Such

request shall be filed within ten days after the final judgment

(:is-s:i~fieà. ) or order overruling motion for new trial is signed
or the motion for new trial is overruled by operation of law.

Notice of the filing of the request shall be served on the

opposi te party as provided in Rule 2la.

COMMENT: This proposed rule change negates the change last

made in Rule 296 effective April l, 1984. The reason for recom-

mending a restoration of the former rule is that no purpose is

served in requiring a party to request findings of fact and

conclusions of law at a time before motions for new trial have

been dealt with by the trial judge.

OC:J00417



Rule 297. Time to File Findings and Conclusions

When demand is made therefor, the court shall prepare its

findings of fact and .conclusions of law and file same wi thin

thirty days after the judgment (is-si~fteà~--S~efi-£iftàift~s-e£

£ ae -e -aftè -eefte3:~siel's -e£- 3:aw-s fia3: 3: - ee-£ i leà -wi oefi- efie- el er~- aftà

sfia3:3:-ee-par-e-e:É-efie-reeerè~) or order overruling the motion

for new trial is signed, or the motion is overruled by operation

of law. If the trial judge shall fail (se) to so file them, the

party so demanding ( ,) in order to complain of the failure ,shall,

in writing, within five days after such date, call the omission

to the attention of the judge, whereupon the period for

preparation and filing shall be automatically extended for five

days after such notification.

COM11ENT: This proposed rule change corresponds to the

change in Tex. R. Civ. P. 296.

OCJ00418



Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,

notice of appeal, or notice of limitation of appeal shall be

held ineffective because prematurely filed (T-be'é-every-seeh-Hle;:4:eR)~

Every such prematurely filed document shall be deemed to have

been filed on (ithe-àa~e-ef-be'é-sebseE!eeR'é-~e-lehe-àaite-e£-s4:~R4:R~

e£ -i:he- ;eà~HleR ~ -i:he -HIe 'é4:eR- as sa4: 3: s i -aRà - everY- s eeh - reE!ees;:- £er

f :tRà4:l'~ s -e f- £ae ~ -aRà -eel'e 3:es :tel's-e f-3:aw- al'à -everY-s eeh-a~~ea 3:

bel'à -er -a£ £ :tàav:tle-er-l'ele:tee-e£ -a~~.e a 3: -er-l'ei::tee-e£- 3::tHl4: lea le:t el' -e f

a~~ea 3: -sha 3:3:-be -àeeHleà -~e- have -beel'- £ :t3:eà -el'- i:he-àa i:e-e£- be;:

sebseE!eel' 'é- ~e - 'éhe -àa ~e-e£ - s4:~l':tl'~-e £ - i:he-,eà~mel' le -er- i:he -àalee- e£

lehe -everre3:4:R~ -e £ -H\e~:tel'-£er-l'eW- ~r4:a 3:i -~ £-s eeh - a -Hlele:tel' - 4:s- £ 4: 3: eo "õ )

time on the first date of the period during which the document

may be filed as prescribed by the applicable rule or rules.

COMMENT: This proposed version of Rule 306c is intended to

accomplish two purposes. First, it eliminates language in the

current rule that treats prematurely filed requests for findings

of fact and conclusions of law, appeal bonds, affidavits in lieu

thereof, notices of appeal and notices of limitation of appeal

as being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate

practice. the times for perfecting appeals and/or limiting the

scope of an appeal are not keyed to the overruling of motions for

new triaL. If the Committee i s recommendations concerning Rules 296

and 297 are adopted, the last sentence of this proposed rule should

OC300419
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be interpreted to mean that a premature request for findings of

fact and conclusions of law should be deemed filed on the date

of but subsequent to the signing of the order overruling the

motion for new trial or the overruling of the motion by operation

of law.

OC3004Z0'
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TAYLOR, HAYS, PRICE, McCo~~ & PICKERI~G
ATTORNEYS AT LAW

400 TWO ALLEN CE:i"'l!I'
HO'CSTON'. TEXAS 77002

(71:3) e=-4-1111

Mr. Hubert G een
Attorney Law
900 AlaI' National Blåg.
San An+-",nio, TX 78205

,.
May 14, 1984

Rule 296

Dear Hubert :

Pursuant to your request to send this letter to you with acopy to Justice Wallace, I am writing to point out the question
I had wi t.'i respect to the new Rule 296, Tex. R. Ci v. P.

There is a disc:-epency between the amended Rule 296 as it
appears in the pocket part in Vernon i s and the Rule as it
appears in the pull-out to the February, Texas Bar Journal. As
Garson Jackson and Justice Wallace i s office have informed me,
the pocket part version is incorrect.

My question is whether there are any published explana-
tions or bar comments as to the change in Rule 296? Under the
prior Rule 296, it applied to hearings over motions to set
aside default judgments. As you know, the Court often conducts
an oral hearing in which testimony is presented. Thereafter,
the motion to set aside a def.aul t judgment may be overruled by
operaticn of law sliventy-five (75) åays after the default
jUdgment was signed. Under the case law the Appellate Court
might review the trial court i s findings of fact and conclusions
of law as . to this hearing. See
Dallas Heating Co., Inc. v.. Pardee, 561 S.W.2d. 16 (Tex.Civ.
ApP.-Oallas, 1977, ref.n.r.e.). Now that the i;ew rule has
eliminated the "by operati on of law" wording, does it mean tha t
the Appellate Courts do not need findings of fact and
conclusions of law on these matters, or that the "signing" in
Rule 296 also applies to the operation of law time period? See
Int i 1, Special tv Products, Inc. v. Chern-Clean Products,
Inc.., 611 S.W.2d. 481 (Tex.Civ.App. -Waco, 1981, no writ).

In Guarantv Bank v. Thomoson, 632 S.W.2d. 338, 340 (Tex.
1982), the Court held that a motion to set aside aO~.J42i
jUdgment "should not be denied on the basis of counter..
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testimony. It Accordingly, the dropping of the language in Rule
29ó may have been done because findings of fact and conclusions
of law are no longer necessary for appellate review.

Sincerely,

TAYLOR , HAYS, PR ICE, McCONN

to:/c;RI~
David R. Bickel

,/DRB/l:n"' ~'
cc: Justice James P . Walla

Supreme Court of Texas
P.O. Box 12248
Capi tal Station
Austin, TX . 78711

U(;:jOO.122



1000 DALLAS BUILDING

DALLAS. TEXAS 75201

T/¿ -~¿ 4-e-~rL ~~s~HUGHES & LUCE

~500 UNITED BANK TCW::;:
AUSTIN, TEX,eS 787:1'

(5121.4 74.60:'0
TELECOP'ER ,5'2147.0.4258

1300 TWO LINCOLN CENTRE
DALLAS. TEXAS 75240

(214) 386,7000
TELECOPiER12141934.3226

(214) 760,5500
TELECOPIER (214) 651,0561

TELEX 730836

WRITERS DIRECT DIAL NUMBER
February 27, 1985

214/760-5421

Michael T. Gallagher, Esq.
Fisher ~ Ga llagher, Perrin & Lewi S
70th Floor
Allied Bank Plaza
1000 Louisiana
Houston, Texas 77002

Re: Commi ttee on the Administration of Justice

Dear t-1ike:

Enclosed are proposed changes ~n Rules 296, 306a, and 306c.
I will be ready to report on these proposals at the March 9, 1985
meeting. Please note that if the proposed addition to Rule 296 is
made, there will be no need to amend Rule 306c. If, however, Rule
296 is not amended as proposed, then Rule 306c should be amended

- as set out in the attachment to this letter.

;?õ~ ·R. poak ~iSh~
RDB/ls
Enclosures

cc: Ms. Evelyn Avent
State Bar of Texas

OC:j004ZJ



Rule 296. Conclusions of Fact and Law

In any case tried in the district or county court without a
jury, the judge shall, at the request of either party, state in
writing his findings of fact and conclusions of law. Such request
shall be filed within ten days after the final judgment or order
overrulina motion for new trial is signed or the rnotiõn for :re'd
trial is overruled bv ooeration of law. Notice of the filing of
the request shall be served on the opposi t.e party as provided in
Rule 2la.

J
1 ¡t

ct

OC300424 .



Rule 306a. Periods to Run From Signing of Judgment

1. Beginning of periods. The date a judgment qr order is
signed as shown of record shall determine the beginning of the
periods prescribed by these rules for the courtl s plenary power t.o
grant a new t=ial or to vacate, modify, correct or refor;: a
judg:-ent or oràer and for filing in the trial court the various
documents in connection vii th an appeal, including, but not lir:i ted
to an original or amended motion for new trial, a motion for
reinstatement of a case dismissed for want of prosecution, a
reQuest for finàinas of fact and conclusions of law, finàinas of
fact and conclusions of law, an appeal bond, certificate of cash
deposit, or notice or affidavit in lieu thereof, and bills of
exception and for filing of the peti tion for wri t of error if
r.eview is sought by writ of error, and for filing in the appellate
court of the transcript and statement of facts, but this rule
shall not determine what consti tutes rendition of a j udg::ent or
order for any purpose.

/'

~j
J, ¡V

~cW

OC~00125



Rule 306c. Prematurely Filed Documents

No motion for new trial , request for findings of fact and
conclusions of law, appeal bond or affidavit in lieu thereof,
notice of appeal, or notice of limitation of appeal shall be held
ineffective because prematurely filed; but every such motion shall
be deemed to have been ~iled on the date of but subsequent to the
date of signing of the judgment the motion assails, and every such
request for findings of fact and conclusions of law anô every such
appeal bond or affidavit or notice of appeal or notice of
limitation of appeal shall be deemed to have been filed on the
date of but subsequent to the date of signing of the judgment, ~=
"Êfl-e- ...j.-e' -e.:--t~- le.Ae~~~-l ~ fl~- -ø~- ffet. -. en- .:-v- -~.ii - t.~~a ~ i--:~ -~==~ - ~
ffe£'i~- ~-s-.£~ l-eè.

A~

Qpdø
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Texas Tech University

School of law

August 6, 1984

Honorable Jack Pope, Chief Justice
The Supreme Court of Texas
P.O. Box 12248, Capitol Station
Austin, IX 787ll

Re: Apparent unintended anomoly in amendment to the Texas Rules of Civil
Proceåure, ef:ective April 1, 1984

Dear Justice Pope:

I have recently discovered an apparent ano~oly created by the a~endments
to Rules 296 and 306c, eÎfective April 1, 1984. The problem is created .mere
a prenåture request for findings of fact anà conclusions of law is =aòe anà a
motion for new trial is filed.

Rule 306c was broadened to include prematurely filed requests for finàings
of fact and conclusions of law. If such a request is prematurely filed and a
motion for new trial is filed, the request is deemeàto have been filed on
the date of (but subsequent to) the date of the overruling of the motion for
new triaL. This amenàment would have created no problem had Rule 296 nO.t also
been .a~enàed to require a request for findings and conclusions to be filed
within ten days after the final judgment is signed, regardless of whether a
motion for new trial is filed. The pre-1984 version per:itted a request to
be filed within ten days after a motion for new trial is overruled.

Reading both the amended rules together, if a premature request for
findings and conclusions is made. and a timely motion for new trial is filed,
the request will be deemed to have been filed too late if the motion for new
trial is overruled more than ten days after the judgment is signed. This is
quite possible, of course, since Rule 329b(c) allows the trial court 75 days
to rule on a motion for new trial before it is overruled as a matter of law.

If this result was intended, please excuse my having taken up your
valuable ti::e. If it was not intended, I hope that I have been of some
assis tanee to the Court.

Respectfully,

ß-'-; ¿'.
(Z:niy C..' Wicker

Professor of Law

~~~
JC:"¡/nt OC~00427
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June 3, 1985

f.1s. Evelyn Avent
State Bar of Texas
P.O. Box l24 8 7
Capitol Station
Austin, Texas 787 II

Re: COAJ Proposals for
Amendment to Rules
296, 297 and 306c

Dear Evelyn,

Enclosed please find the proposed changes to .Rules
296, 297 and 306c. I would appreciate it if you would place
them on the agenda for the. next meeting.

Respectfully,

I2t,
William V. Dorsaneo, III
Professor of Law

WVD : vm
enc.
cc: Michael T. Gallagher

Judge JamesP. i-Jallace
Luther H. Soules, III
R. Doak Bishop
Charles R. Haworth
Guy E. "Buddy" Hopkins

&J ß j.
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Rule 296. Conclusions of Fact and Law

In any case tr ied in the distr ict or county court without a

jury, the judge shall, at the request of either party, state in

writing his findings of fact and conclusions of law. Such

request shall be filed wi thin ten days after the final judgment

or .order overruling motion for new trial is signed or the motion

for new trial is overruled by operation of law. Notice of the

filing of the request shall be served on the opposi te party as

provided in Rule 21a.

Comment: This proposed rule change negates the change last

made in Rule 296 effective April l, 1984. The reason for recom-

mending a restoration of the former rule is that no purpose is

served in requiring a party to request findings of fact and

conclusions of laVl at a time before motions for new trial have

been dealt with by the trial judge.

ff~
l (

tf(i !J~
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Rule 297. Time to Fi.le Findings and Conclusions

When demand is made therefor, the court shall prepare its

findings of fact and conclusions of law and file same within

thi rty days after the judgment or order overruling the motion for

new trial is signed, or the motion is overruled by operation of

law. If the trial judge shall fail to so file them, the party so

demanding in order to complain of the failure, shall, in wr i ting,
within five days after such date, call the omission to the atten-

tion of the judge ,whereupon the per iod for preparation and

filing shall be automatically extended for five days after such

notification.

Comment: This proposed rule change corresponds to the

change in Tex. R. Civ. R. 296.

I (

d rv ~
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Rule 3D6c. Prematurely Filed Documents

No motion for new tr ial, request for find ings of fact and

conclusions of law, appeal bond or affidavit in lieu thereof,

notice of apoeal, or notice of limitation of appeal shall be held

ineffective because prematurely filed. Every such prematurely

filed document shall be deemed to have been filed on time on the

first date of the period durng which the document may be filed as

prescr ibed by the applicable rule or rules.

Comment: This proposed version of Rule 306c is intended to

accomplish two purposes. First, it eliminates language in the

current rule that treats prematurely filed requests for findings

of fact and c.onclusions of lat'l, appeal bonds, affidavits in lieu
thereof, not ices of appeal and notices of limi tat ion of appeal as

being filed "on the date of but subsequent to the date of signing

of the judgment or the date of the overruling of motion for new

trial, if such a motion is filed." Under current appellate prac-

tic.e, the times for perfecting appeals and/or limiting the SCope

of an appeal are not keyed to the overruling of motions for net;'

trial. It the Committee's recommendations concerning Rules 296

and 297 are adopted , the last sentence of this proposed rule

should be interpreted to mean that a premature request for

findings of fact and conclusions of law should be deemed filed on

the date of but subsequent to the signing of the order overruling

the motion for new tr ial or the overruling of

_operation of law. (!lJ~
t_he_;;~ ~

~&Ù1.---



STATE BAR OF TEXAS
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Office of Executive Assistant September 6, 1985

To the Committee on Administration of Justice

From Evel)~ A, Avent

The enclosed rules are on the Agenda for action by the Co~-
mittee at its meeting Saturday, September 14.

Please bring your copies with you to the meeting.

( ~-."

~ .¿(¿ ;/'a0' \ /)Ç::uL7L/' ~/" ~
EA

Enclosures
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.........

CHIEF JUSTCE
JACK POPE

THE SUPREME COURT OF TEXAS

JUsiCES
SEARS McGEE
ROBERT M, CA\lPBEll
fRKUN S, SPEARS
C.L RAY

JAMESP. WA1LCE
no z. ROBERTSN
WllllAM W. KJlGAR1N
RAUL A. GONWE.~

P.O, BOX 12248 CAPIOL 
STATION

AUST~. TEXAS 787 I I
CLERK

GARSN R. JACKSN

EXECL TI AS,.,
WIWAM L WIUJ

ADMINISTTI AS,..
MAY ANN OEFlBAl:GH

January 11, 1985

Mr . Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
SOules & Cliffe
1235 Milam BUilding
~an Antonio, TX 78205

Re: Rules 3a, 8, 10, lOa, 10h, 27a, 27b, 27c,
165a, l66f, 247, 247a, 250, 305a.

- Dear Luke:

I am enclosing herewith copies of amendments to the RUles of
Civil Procedure as recommended by the COmmittee on 

Local Rules ofthe Council of Administrativt! Judges. I am 

also enclosing a copyof that Committee i s report to JUdge Pope which sets out the
reasons fOF. tqe proposed changes.

I f you would like a copy to go to each member of the Advisory
COmmttee at this time, please call Flo in my office (5l2/475-46l5)
and we will take care of it.

Sincerely,
/1,

JPW: fw
EnClosures

. ..

Ja~-iWallaceJtÍiÍtice ....

OC300433



fo: Jaclc Pope., Ch:ief .Just.ice, Sui:reme Court or reicas

Rei Re~ort. of Commit.tee on Local Rules

litt.1e vacuuii exi.s t.s' is case proc'e5sing; neeessity, inventiveness and"
the skill of the Ø1artinet.te will r~sh in to plug gaps in any syst~m of
r~les, wherever adopt~d.

.
!our commit.tee was furnished eopies of .11 Loeal Rules riled by

Di~tri~t and County Courts with th~ Supreme eourt ~y April 1, 1,a4. Our
worle .as divided, with .Judges Ova~d and Thurmond reviewing Criiiinal ease
processing and Judges McKim and Stovall civil case processing. Our
approach was to group- Local Rules, by funct.ion, 110 each eouldbe compared
'or likenesses and differeneea. Host Local rul.s addressed these
run.ctions:

i.
2-
J.

~ .
s.
, .
7.
8.
9.
10.
11.
1 i.

. ,

Oivi3ion of work load in overlapping districts.
SChedules for sitting in multi-eounty districts.
Procedures for setting caSes: Jury, non_jury, ancillary and dilatory,
pre feren tia 1.
Announcem~nts4 assignments, pass by a9ree~ents, and continuances.
Pre-trial methods ~nd procedures.
Dismiss.l for Want of Prosecut.ion.
Notices - lead counsel.
Wìthdzawal/Substitution of Couns~l.
Attorney vacations.
(ngaged eo~nsel conflicts.
Courtroom decorum - housekee~ing.
Ex~ortatory suggestions about good-faltp setLlement efrorts.

--
,fhe Commit.tee ~~und .three broad groul?s_oJ. ~OE!l-_R~l.:!_l!!~_,E!.r-.~.~.~e

r~i low ing commen ts:

G ~ ~ u ~ 0 n ~ ~ ~ -n .~ " a d~ i ~ i i ~ ~ ~~! Y. a u !~S

Host courts have general administrat.ive rules, particularly those who
s e r v e m 0 r e t h an" o"n e . c 0 un t y, s et tin 9 '0 u t t e :' II S 0 f co u r tin e a c h co un t y ,

types of _ setting calendars and inform.tion about who to call fot settin9~,
what kin~ of notice i~ to ~e given alhers in the ease and gen~:~1
housekee~ing provisions, subjtct to ~hange, depending on eircums tanC.3.

t~mm~nti The Committee ~otes that terms of co~tt are governed by
st~tuteJ usually when the court was created or in a reconstituting stal~teJ
making -ost, if not all, continuous term courts. rh¡s language i~ probably
aot neeoed!n a Loeal Rule. Calendars setting out the "who, ~hen, what and
whereft are useful and must be flexible, to fit court needs, such as
illness, vacations and the unexpected long ca~e or docket collapre. Our

,recommendationi place this information in a ~bro8dsideft, post it. in all
CO~:thouses in t.he Oistrict and jnstruct the clerk to s~nd a eopy to all

~ut-of-dist:ict attorneys and pro se who file pape:s, when the first
ll... or. ne. is ..... ". i .eal Bar .an O. e. pi.. .'e. ".. . en.." I. As !j,i1~34
:iade and notified:if any changes. We note that ..anYlDulti-county J\lJi'lll'! _

i



..d... .. ; - .; . - -.:.:.. e 0 V e': .. .. ¡) p .: n:: i: ;: un t i. ~s an C the C J. v i. :; i on 0 r.. 0 r Ie i 080 i 5.
;o.er~eo ~y statute or aQreement of the affected Judges. All lhe abo~e
c~ul d be~overed by a -Court Infor~a tion Buiietin~ J ~pelling o~t the manner
of r;ett.:nr; a setting on iiolions ,. pre..trial andlr"ial iiatlers.

Recommendation: Adopt a. a stalewide Rule the following:

LOCAL RULES: NOT ICE 10 COUNSEL AND Puei ie
Local Schedules ~nd Assignments or Court shall be mail~d by each Distri~i

or County Clerk upon receipt or the first pieadln~ or instz~iient filed by an
attor~ey or pro se party not residing within the county. rhe clezk Shall not
be required to provide more lhan one copy of the rules during _ given year to
each attorney or litigant who resides outside of lhe county in which the caSe
is filed. It Shall be the attorney and litigant's responsi~ility to keep
inror~edor a~endmenl~ to local rules, which Shall be provided by the ~lerk on
request for out or county residents. Local 

,Rules and Amendments thereto Shallbe printed and available in the clerks offi~e at no cost, and shall be posted
in the Courthouse at all times.

G~ouo Two: State Rui~s or ?~:e~dure

H any 0 r L 0 c a i R u l.e S
Slalewide unifor= ~ule. address functions whi;h ~ould best Oe setved ~y a

i he s e are S u 9 9 est ed, as examples.

.36th,'156th
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1 RI(Ht~" H t~ELSEY
. M.I(( Gar-vORl
JuooB. HOLT
Ro....I( PHILLIPS

A PROFESSIONAL CORPORATION
ATTORNEYS-At-LAW
March 7, 1984

Itrpr I"
Suln611. FIRSTSH.Tf BA"I( Bi~,

DfNTlN. Ti ~II 76201
8 17I387-9l'¡,

Mi:Ull, ..30.1072

~\). ., "-

.-/Cr,

r~i, ~~

i / '
l /,- '"

f

:. j z_ \l

¡)
Rules Committee
State Bar of Texas
P.O. Boxl24 87
Austin, Texas 78711

Re: Recent Rules Changes IJ t~
'-,~

Gent ernen:

your recent videotape
les.

equested

(Oral Depos' ions) now onl equires "reasonable
seems to me the e should be a esumption of ho,., man aays

tice is ll reaso able notice": er\-iise, you may ha a wi tne s
o fails to a_ pear and upon . tion for sanctions aises thefense that e notice was ot "reasonable", t s interjecti
fact que ion to be deci d by the judge, t ing the tirlP-
pense a effort of all concerned. If th rule nrovi¿ed fo a
esumpt' on iit would p ce the burden UE - the noñ-complyin
rty t show ,:tt~-th.e amoi;:Q-t"notiee- as n~t::reason.ble.

E:.e~ "o£. t.._~_r_' .::,.i~.. .;. - R-...~. ._~...~:;r."'.~'." - .,..,.~:.'- .. -

: ~u ~ ,_'~l~,'~~e:~~i l~~':iì".!oui s. up extensiv; deps~~n
.' \i .~ ~t)~'lj"Paa '" .,~~ _a.,ttd:biey ;"i:'$en4 o't.'t::'n ~", ,
.. 'fc..the:átt6rne ' Çn 's,Jri~;:determ na't,.' 

, at: thff:ròLice,was -not

, ,. eaSënàBlen, thus~ '''ia'c~ r~ i . 'Sit.i' "cp:tess in
jeo' Y,.. _ . .' , . '., I. " '. '.. ,', ,toii: ,~ 4 ( , .
Ii: .;r~,~Ar.d~to'Rül: ,3~l~i~JPrerequisites_ of Appeal).;' ,It:s~s;,..-to"~.~~.:~ ýour ~etts of, :filing a motion f6twnew'1triaù ~der

_'-si.'bc;_,!is~fbri(2) :-.~.pctn..el1:rnsuff'icienCY,) and_.c~) (li.tht'-=an:- Pre- -::
'pónÇle;a.a'~~, : al'1,h~~i'!:ie efccomplishinCJ is for )ip ~tq~atic:.fili~g..
. af ~~otfóñ; rdr'''~:-l.i;~¡tl at aiiaappeaJs. If tl~ .;ift~~a~'pO'pos~'
,~~~ó ~~ea"-üp-tt~ ~F~.al proc~ss,: ~nd human_n~tu~ê~bêingwhat
'=ó.t is, ,AA,,'la~ ').~.QÒi.CTtO ~reqn his evidenèe ~ûèstions on
:'"~pe'a:i l.:el-y in-çrttr':"tõ' savetth~: expenø~"';arià :tii' sf;. ptotio~'i.':-,
a'for new t~£ai:.' "Th~'p.is'''pãrti.W;iarly tru"s';when the'srt'ê.tement of .-

"'acts mayl ''-õ€t1Öe' "i;repà:red :.'or' ,~teVera~-ths, at;~\.a.ic time the ..
l~tt6fnéy,~ànC;~~.ay evaluâ£e;~~~ ~p.~e o~ition 1~~~arG to . 

the
quant~ of evidence. . .l\~ \ ~ êJ ~.i'~"'i :¿ il
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Rules Corn'"i ttee
March 7, 1984
Pa~e 2

I cOI'nend you and ,the Supreme Court for the production of these
new rules. By and laroe, they seem to solve most of the problems
which have been in existence for many years.

t~u :Ly~\~.. r ,5,

\~. i .
. \ --~ ~ 1\ 'l ,

.- ....~."".. . i .. .. _ -.-"'- --.-' --Ricnard H. Y.elsey--

RHK: ssd
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-1-":: lEG A L A I 0
, BEXAR COUNTY LEGAL AID ASSOCIATION

.' "3" SOUTH MAIN AVENUE. SUITE 300
, SAN ANT 0 N 10. T E X AS 7820.. (51 21 227 -01 1 1

e A United Way Service

March 19, 1984

Justice James Walace
The Supreme Court of Texas
Box 12248
Austin, Texas 78711

Re: 1984 Amendments to the Texas Rules
of Civil Procedure, Rule 329.

Dear Sir:

The revision to Rule 329, Motion for New Trial on Judgment Following Citation
by Publication, effective April 11, 1984, permits a motion for new trial following
judgment on publication to be filed within two years after entry of the judgment,
but provides that:

d. If the motion is fUed more than thirty days after the judgment
was signed, all of the periods of time specified in Rule 306a(7)

shall be computed as if the judgment were signed thirty days
before the date of filng the motion.

As I read this new rule, and as it was explained in the videotape training
provided by the State Bar of Texas, it is designed to kick these proceedings
into the normal appellte timetable, which mean that the motion is overruled
by operation of law if not decided within 45 days after filing, appeal bond
must be filed in 60 days and the record must be at the Court of Civil Appeals

70 days -after filng of the motion.

This action, of course, reverses at least forty years of ~aselaw on the issue
of when such a motion should be decided, and is probably an advance toward
prompt disposition of such suits. The revision committee may, however, have
overlooked the effect of failng to also amend subsection (a) of Rule 329,
which states:
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Justice James Wallace
P age Two
March 19, 1984

(a) The court may grant a new trial upon petition of the defendant
showing good cause, supported by affidavit, filed within two
years after such judgment was signed. The parties adversely
interested in such .ud ment shall be cited as in other cases.
emphasis added

This last sentence has been interpreted to mean that certified mail service
on the attorney of record for the publication plaintiff is not sufficient. Gilbert
et ale v. Lobley, 214 SW2d 646 (Tex.Civ.App.- -Ft. Worth, 1948 writ refld).
Personal service on the parties adversely interested and an opportunity to reply

"as in other cases" has been the rule. 4 McDonald, Tex.Civ.Prac. S18.23.2
(1971). Since filng the motion tolled the two-year period this procedure was
reasonable, and no time limit was imposed as to the period. within which the
motion had to be determined. 4 McDonald Tex.Civ.Prac., S18.23.1 (1971).

The new time limits, combined with the old practice relating to service of
citation creates obvious problems. Citation.as in other cases would permit
the respondent to answer on "the Monday next after the expiration of 20 days"

- after service (Rule 101). After answering, a respondent is entitled to 10 days

notice of a setting (Rule 245). Therefore, under the best pOSSible conditions
of citation and setting, movant would have 14 days .or less to get an order
granting new trial entered. Furthermore, since the time .runs.from theda.te
of filng the motion, a respondent can effectively defeat a motion .for new
trial simply by evading .service.

It appears to me there are two appropriate remedies to this dilemma. First,
the court could "allow Rule 21aservice of the motion for new trial following
publication upon the judgment plaintiffls attorney of record, so that issue could
be joined .and the matter decided as in other types of motions for new trial.
This resolution seems questionable to me, since most attorneys do not maintain
contact with former clients in any systematic way. It is probable, therefore,
that Rule 21a service would prove ineffective to give actual notice to the
parties affected, especially when the judgment may be discovered 8. year or
longer after entry. Second, the court could compute the time limits from the
date issue is joined, or from the date o.f service on the last respondent to be
served, rather than from the date of filng the motion. The rules relating
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Justice James Wallace
Page Three
March 19, 1984

to due dilgence in issuance and service of citation which have been developed
with respect to tort suits could be applied to prevent abusive delays in
proceeding with such motions; it should alo be made clear that respondents

to such motions are not entitled to more than the minimum notice of hearing
provided by RUle 21, or such time as is provided by local rules relating to
other motions (in Bexar County this is normally 10 days).

In the meantime, as 8. senior attorney at Bexar County Legal Aid, I am advising
my younger colleagues to issue citation and notice of a hearing, so that the
respondent is given a setting on the motion within 45 days after filng. I
have alo advised them to issue certified mail notice to the attorney of record
in the hope that an answer will render the service question moot.

I appreciate your time and attention in reviewing this comment. If I have
misconstrued the revision or can be of any assistance in addressing the problem,
please feel free to call on me.

Sincerely,

~//-~(
CHARLES G. CHILDRESS
Chief of Litigation

CGC:lph
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ARCHER. CLAY AND
MONTAGUE COUNTIES

FRANK J. DOUTH ITT
P. O. BOX 530

HENRIETTA, TEXAS 78365

RAY SHIELDS
COURT REPORTER

JUDGE

97TH JUDICIAL DISTRICT AREA CODE 817
538.5913

May 1, 1986

Luther H. Soules, III
800 Milan Building
East Travis at Soledad
San Antonio, Texas 78205

Dear Luke:

Thanks for the information from the meeting of the Supreme
Court Advisory Committee, This is the second suggestion
that I have made that I feel the Committee has not understood.
The problems we have in rural, multi-county districts are
just different than the problems in San Antonio, Houston
and Dallas,

~' ..ould you please send me a list of the members of thisl-\~ Committee. Frankly, I want to see if the Committee is just

, (¡ overbalanced with city Îolks.
l- ,è "'

The request that the Committee virtually ignored about the
90 day, 100 day problem on statement of facts and transcripts
was treated as if I wanted to give more time to court reporters.
What I want, is a requirement that the lawyers let the court
reporter know something before there is only 10 days left.
My court reporter's office is in Henrietta. The large part
of our business is in Montague and the smallest part in
Archer City. Court reporters in the big cities, when the
court is idle, can simply go to their office and start to
work. Court reporters in the country with more than one
county can work only when they're in the county where their
office is.
I am getting sick and tired of hearing about court reporter
delay at every meeting I go to when I know that my court
reporter is working nights and weekends when he has to to
get a statement of facts done. He seldom takes depositions
and that is n.:t causing any problem. In fact, he seldom
has to ask for an extension of time and then only when some
lawyer perfects an appeal at the last minute.
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.Page 2
May 1, 1986

I guess I just wanted to get this off my chest. But, I'd
still like a list of the members of the Committee.

It has been a long time since Ilve seen you and perhaps we ill
run .together again one of these days.

Very truly yours,

F JD : 1 b
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RCHER, CLAY AND
)NTAGUE COUNTIES

FRANK J. DOUTHITT
P, 0, BOX :530

HENRIETTA. TEXAS 7ll3llis

RAY SHIELDS
COURT REPORTER

JUDGE

97TH JUDICIAL DISTRICT AREA CODE Bl7
l53B.S913

November 14, 1985

Hon. James P. Wallace
P.O. Box 12248
Austin, Texas 78711

Dear Jim:

In the last couple of years every time we have a judges i
meeting, somebody on the Supreme Court raises criticisms
of court reporter delay in preparing statements of fact for
appellate purposes. I may have written you about this before.
I know I have corr~ented to the Chief on the matter.

Recently, a case tried by me has had appeal perfected in
a manner timely under the rules, but impossible with respect
to the clerk and court rep.orter. It will require my court
reporter to get an extension of time, which extension will
probably be later cited by some appellate judge at some
meeting to demonstrate "court reporter delay".

The problem is the two rules which have to do with perfecting
, appeal (Rule 356) and filing of the statement of facts and
transcript (Rule 386). As you know Rule 386 provides that
the transcript and statement of facts will be filed in the
Appellate Court within 60 days of the date the judgment is
signed unless there has been a motion fo~ew trial filed
in which case it mus t be filed wi thin 100 days. Rule 356
provides that appeal must be perfected by the filing of a
cost bond within 30 days of the date the judgment is signed,
or if a motion for neW trial is filed, wi thin 90 days after
the judgment is signed.
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Hon. James P. Wallace
Page 2
November 14, 1985

To give you an example of the probem (';:,,!=~rl. the case I
mentiened above had its final judgment signed on August 12,
1985. In perfect compliance with Rule 356, the losing
attorney filed a cost bond on November 12, 1985, 92 days
after the judgment was signed, but the first day following
a Sund.ay and legal holiday. He filed it late that afternoon
and therefore left 7 days for the transcript and statement
of facts to be prepared and filed in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,
I understand that it is probably 4 to 5 months after an
appeal is filed with the Court .of Appeals before it is
actually submitted. It seems to me that there could either
be more time fer the court reporter to get the statement
of fact.s ready after the appeal is perfe.cted, or there could
be a requirement that a notice to the court reporter and
clerk be earlier than 90 days after judgment when a motion
for new trial has been filed.

Frankly, Jim, I donlt guess I have a solution. However,
.if you feel the c.ourt would be interes ted in trying to do._
something about this. I would put more time into a possible
solution.

Very truly yours,

Douthitt

F.JD: Ib
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May 2, 1984

Mr. Hubert Green
Attorney at Law
900 Alamo ~:ational Bldg.
San An~on~c, Te~as 78205

Re ~ Administration of Justice Committee
..: ',?¥tk~'j..~( Pro po sed)

\:..-~:,-~~i~~~.
Dear Hubert.:

Please find enciosed proposed Rule 364a.

As you can see there have been some changes made which were prt:-
sented recently~ and hopefully these changes will satisfy any
objections made at our last meet ing .

! am, by copy of this letter, asking that Hs. Avant send a CC'?Y
of this?ropcsed Rule to the members of the committee.

Sincerel Y ,

Guy E. Hop!dns

GEH/blh
encl.
cc: Evelyn b\.-ant

State Bar of Te~as
Sex 12467
Cati ":C'.1 Station
Au=~in, ~exas 78711

Lu!~.'?:: Soules
oJ 17. F r cnzer
~ic:-.='=l :iatcne11
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(P roposed) RULe

STAY OF ENFORCEMENT OF JUDGMENT OR ORDER
PENDING APPEAL

In lieu or a supersedeas bond provided for in Rule 364/.
the court from which or to which an appeal is taken may
order a stay of all or any portion of any proceedings to
enforce the Judgment or order appealed from pending on
appeal upon further finding that the appeal is noL
f ri volous, not taken for purposes of delay and that the
interest o£ justice will be served by a sta~.

Either court may vacate, limit or modify the stay for
good cause during the pendency of the appeal. A motion to
vacate, limit, or modify the 

stay shall be f~led anò

determined in the court that Last renãered any oròer
concerning the stay subject to review by any higher
court.

~~~v~Ed:i;:~ ~~~~~:~~ n~~~m:: t~; °h:O.~~~lt~.i~~~~$ m~~m

L~ffectiveness of the judgment or order appealedfrom~
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Texas Tech University

School of law
lubbock, Texas 79409-00/ (806) 742-3791 Faculty 742-378.5

May 1, 1986

Professor WilHam V, Dorsaneo III
School of Law
Southern Methodist University
Dallas. Texas 75275

Dear Bill:

As I told you this morning in our telephone conversation. I just recei ved a
copy of a partial transcript of the March 7-8 meeting of the Supreme Court
Advisory Committee, On page 53 I see that the Committee voted to direct you to
seek further input from me regarding my proposal to amend paragraph (g) of the
Supreme Court Order following Rule 376-a, (See p. 10 of my letter to Michael
Gallagher. which you referred to during your meeting.) I am afraid that no one
understood what I was attempting to accomplish. but I should and do accept all
the blame. While the orde.r needs to be amended, as I shall explain. the way I
proposed to do so was. on further reflection. not the best way to do it,

First. I reaHzed all along that the Order was amended. effective April L.
1985" The problem is it still requires the trial clerk to endorse on the
transcript: "AppHed for by P,S, on the _____ day of _______~, A,D. 19 ___' and
delivered to P,S, on the _____ day of _______' A,D, 19_____,..,." Since
the clerk has a duty to prepare and deHver the transcript without the request
of a party. and the clerk sends it directly to the court of appeals. not to the
pai"ty. the currently required endorsement is erroneous, Parties don't apply for
transcripts, and they are not delivered to pai-ties, The enclosed proposed
ñmendment simplv requires the clerk to endorse on the transcript the date he
delivered it to the court of appeals.

Second, the last sentence of paragraph (gì should be deleted because the
"affirmance on certificate" practice no longer exists, Prior to the amendment
t.o Rule 38,7, effective January 1. 1981, it was possible to have the judgment
affirmed ,,'on certificate" if the appellee filed in the appellate court: (1) a
certified copy of the Judgment and (2) a "certificate" of the trial court clerk
sUlting the time when and how such appeal or writ of error was perfected, It
Wi'S this cei-tificate that the last sentence of th.e Order following Rule 387-.'

refers to. The 1981 amendment. however. completely rewrote Rule 387 and. amon')
ot.her thinas. deleted the c~rtificate requirement,

OCJ00447
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Pi:ofessor William V, Dorsaneo, III May 1, 1986 Page 2

I hope this clears up the matter and that the Committee can expedite this
change without consuming much of its valuable time,

Sincerely yours,

Jei"emy C. Wicker
Professor of Law

JCH/nt

cc: Mr. Luther H. Soules, III,,'
Chair. Supreme Court Advisory Committee
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Supreme Court Order Relating to Preparation of Transcript

(following Rule 376-a)

(g) .
The Clerk shall deliver the transcript to the appropriate

Court of Appeals and shall in all cases indorse up.on it before

it finally leaves his hands as follows, to wit:

11 (App1-ed-4or-by-P. s- e- th -.ay-of- 1r D .-l~

-ad-de.ive-reè) Delivered to (OP .-6-:) the Court of Appeals for

Supreme Judicial District on the day of
A.D. 19 _," and shall sign his name officially thereto.
( 'F e -&ID i ft 0 r-smeft t "5a H bema èt Oft C er i,fT a t- fe a H-i rta ne

g. tRe 4u4gmeRt.)

Comment: Since the clerk of the trial court delivers the

transcript directly to the clerk of the court of appeals i and not

to a party i and a party no longer has a duty to request delivery
of the transcript i the language of the current endorsement requirement

is erroneous. The last sentence is deleted since the II aff irmance

on certiflcate" parctice was abolished by the amendment of Rule

~87, effective January ii 1981.
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~~W) OFFICE Of COURT ADMINISTRATION
-.,~'§ TEXA~ JUDICIAL COUNCIL

"~lT ,.... ~..- '.,. COLORAOO, SUITE 60Cl. PO. BOX 1206. AUSTIN, TEXAS 18111 .512/.15.2c21

-j? ~/

¡¡¡',t-

TO: Justice Wallace

FROM: C. Raymond Judice

DATE: December 4, 1984

RE: Certification of transcription
Supreme Court Order following Rule 377

On Noveiber 20, 1984 the Supreme Court promulgated amendments to
the Standards and Rules for Certification of, Certified Shorthand
Reporters in conformity with Article 2324b, V. T.C. S.

These amendments provide, among other matters, that each
shorthand reporter, when certifying to a transcription, indicate his
or her certification number, date of expiration of certification, and
business address and telephone number.

The Order following Rule 377 of the Rules of CivÏlProcedure,
provides a similar certification form but it does not require the
certification number, date of expiration of current certification and
business address and phone number of the reporter certifying.

As it is unclear whether the Supreme Court Orde.r of November 20,1984 amended the Order following Rule 377 of the Rules of Civil
Procedure as well as the Standard.s and Rules for Certification of
Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the
Order following Rule 377 as well as the' Court Reporter Standards,
should this be communicated to West Publishing Company to ensure that
the next printing of the Rules of Civil Procedure will include this
amendment?

If the November 20, 1984 Order did not ame~d the Order following
Rule 377, should this amendment be brought to the attention of the
Advisory Committee for possible action to bring it into conformity
with the action of the Supreme Court of November 20, 19841

OCA:MEMWAL.21

OC000450



ORDER OF THE COURT

IT is ORDERED by the Supreme Court of Texas that' the fol rowing changes,

additions, and amendments to the Standards and, Rules for Certification of

Certi fied Shorthand Reporters as they were adopted ana promul gated effective

January 1, 1984, in conformity with Article 2324b, V.T.C.S., as amended by

Senate Bill 565, 68th Legislature, Regular Session, shaH be and read as follows:

Rule I.. General Reauirements and Definitions, is amended by 'adding

Paragraphs I. and J. to read as follows:

I. Certification of transcriptions.

1. The transcription of any oral court proceedi~g,
deposition or proceeding befor,e a grand jury, referee or cou::t
co=.::issioner, or any other doci=ént certified by a certified shorthand
reporter for use in litigation :tn the courts of Texas, shall contain
as a part of the certification thereof, ,the signature, address and
telephone nui:Der 0.£ the certified shorthand reporter and his or her
State certification uui:ber and the date of expiration of
cer::i:fication, substantially in the fol1oõling fon::

I. . . certified Iborthalii1
re~orter of the State of ¡e~ai. do hereoy certify tbat the above aiid
foregoill colltaiiia & tr~ ADd correct tr~icriptioii of

(inaert deacriptioii of ..terial or
docu=llt certified)

Certified to Oil thia tbe ~ day of " 19_"

(Si¡;wi tureo! Reporter)

(Iypeo or l'n::ted ¡;&:e 0: ieporc:er)

Certificatioii ~u=ber of Reporter:

-Oate of Ütj)iutioii of Currellt Certificatio:i:

!uii=eis Á~dre'.:

OC300451
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2'.
proceedix:g bi"
sigced by ~he

A certification of a transcript of a court
an official court reporter shall coi:t;iin 'a eert.ificate
court reporter substatitbllyin tbe following fori:

,",, s-:..-:i: 01 n:
cc:.;i.n or

I. . . . . . . . . . . . . . . .. offi~ial courc ~eporte~ im and for
the . . . . . . . . .. court of . . . . .. County. State of Tezaa.
do bereby certify that the abØ'e &id fo.reioi~ c:nuin. " true &id
COrre~t tr&ia~riptioii of all the prouecii.&a (or all proceeQi~ga
clire~ted by counael to be iA~luded i~ tbe atat~eQt of fa~ta. a. tbe
c..ae :ay be). iA the aboye styled &icl 1\ereci ~auae. all of \tbi~b
occurred iA open court or iA ~b.ers &id \tere nporte4 by _.

I fUrtber certify that ebb tUu~riptioQ of the re~ard of tbe
proceedi:gs t~ly and ~orre~tly reflecta tbe ~bibita. l! &iy. offered
by tbe :epse~tiYe partiea.

\r"I'Pi:S S =y Ilcl thia tbe . . . . da, of . . . . . . .. . 19 .

. . . .. .. . . .. . .
(Si~::t\:re)

.pffi~ial Court Aeporter"

. . . . . . . . .. . e. . . .. .
(¡¡ped o~ PriDrea N~e of ~eporrer)

Certificatia: N~ber of Re~orter: . . . . . .

!late of~iutioQ of Curre:t C:ertifi~atioD:

!usiDe.s Addre.a:

. . . 0. . .. . . . . . .

Telepbone Nu:~er: .....

3. A person not certified ..bo perfor=s tbe £~ctions of a
court reporter pursuant to Sect-ion 14 of Article 2324b, V. T.C.S.,
sball attacb to and cake a part of tbe certification of any deposition
"'bicb requires certification, an affidavit tbat no certified sbortband
reporce;V '\as available to take tbe depositi.oti, vbicb shall be. svorn to
bytèat person and tbe parties to the proceedings, or their attorx:eys
present. Tbe' certification of a transcr~ption of a COurt proceedix:g
reported pursuant to section 14 of art¡,cle 2324b, V.t.C.S., by a
pe-rsonnot certified sball contain an affidavit svorn to by tèat
person, the attorx:eys represen~ing tbe pa~t ~es in tbe COUrt ?roceedi~g.
and tbe judge presiding tbat no certi.fi.ed sborthand reporter "'as
avail~ble ~o perfcr= tbe duties of tbe cour, reporter.
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Rule 377 COURTS OF APPEALS
~e) The statement of facts shall contain the certificate signed by the

court reporter in substance as follows:

"THE STATE OF TEXASl
COUNTY OF f
I, , official court reporter in and for the

court of County, State of Texas, do hereby certify that the
above and foregoing contains a true and correct transcription of all the
proceedings (or all proceedings directed by counsel to be included in the
statement of facts, as the case may be), in the above styled and

numbered cause, all of which occurred in open .court or in chambers and
were reported by me.

I further certify that this transcription of the record of the proceed-

ings tr~ly and. correctly re~ects the exhibits, if any, offered by the
respective parties.
WITNESS my hand this the day of , 19_.

(Signature)
Official Court Reporter"

(f) As to substan.ce, it shall be agreed to and signed by the attorneys
for the parties, or shall be approved by the trial court, in substantially
the following form, tôwit

.6ATIOR~EYS' APPROVAL

We, the undersigned attorneys of record for the respective parties, do
hereby agree that the foregoing pages constitute a true and correct
transcription (or, a true and correct partial transcription as requested, as
the case may be) of the statement of facts, and other proceedings in the
above styled and numbered cause, all of which occurred in open court or
in chambers and were reported by the official court reporters.
SIGNED this day of , 19_.

SIGXED this day of

(Signature)
Attorney for Plaintiff

,19_.

(Signature)
Attorney for Defendant

COURT'S APPROVAL
The within and foregoing pages, including this page, having been

,examined by the court, (counsel. for the parties having failed to agree)
are fo.und to be a true and correct transcription (or, a true and correct
partial transcription as requested, as the case may be) of the statement
of facts and other proceedings, all of which occurred in open'court or in
chambers and were reported by the official court reporter.

Annotation materials, see Vernon'$ Texas Rules Annotated
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OFFICE OF COURT AD J: lIN I STRATI ON
TEXA JUDICIAL COUNCIL

TO: Chief Justice Pope

FROM: C. Raymond Judice

DATE: Augus t 22, 1984

R:: Proposed amendments to Rules of Civil Procedure.

One of the proposed amendments to the Rules and Standards for the
Court R.eporters Certification Board would require that the court
reporter insert in the certification of any deposition or court pro-
ceeding his or her certification number, date of expiration of current
certification and his or. her business address.

Presently, the SUDreme Court. Order Relating to the Preparation
of Statement. of Facts as found following Rule 377 of the Texas Rules
of Civil Procedure doe:not require these matters to be inserted in
such certification.

Attached is a draft of a proposed amendment to this order which
would insert these requirements in that order.

OCA:ME11OP.21
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rROPOSED AllENDMENT TO SUPREUE; COURT ORDER
RELATING TO TIE PREPARTION OF

STATElæNTSOF FACTS

Item (e).. of
Statei:ents of
follows:

the Supreme Court Order Relating
Facts (Rule 377, T.R.c.r.) is to the Preparation of

amended to _ read as

\f!) 'Ihe statrment of facta shall contain tbf! certific:te signed
by thf! court reporter in aubstance AS follows:

"nP; SU'! OF TEX
COtlh"r OF

I. . . · · . . . . . . . .'. . officiai court reporter in and for
the . . . . -. . . . . Court of . . . . . . . . County, St.ite of Texs.
do :hf!reby cf!rtify t~t thf! abovf! and foregoiiig coiiu.iiis a tne ai4
correct traiiscription of- all thf! procf!f!diigs (or aUproCff!dings
dirf!ctf!d by counsf!l to bf! iiiludf!4 in thf! state=f!nt of facts. as thf!
ca&f! ~y bf!). in th. abOVf! styled and numlerf!d C.;use. all of which
Occurred in open court or in chabers and vert! reported by me.

I further cf!rtify tliat this transcription of thf! record of the
proceedings truly .;nd correctly reflects the ~hibit., if .;iiy. offered
by the repsective parties.

~~TNESS =y~nd this the . . . . day of
· . . .. 0t 19 . . . .

.........
(Signatiire)

Official Court Reporter"

. . . . . . ..
(Typed or Printf!d Nanf! of Reporter)

.. .

Cf!rtification Number of Reporter: . . . . . .
. 0..

nate of Expiration of Currellt Certification: . . . .
Busines. Addreas: .........

. ~ . .

Telephone Number: . ..... . .
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LAW OFFICES

SOULES ø REED
800 MILAM BUILDING . EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205STEPHANIE A. BELBER TELEPHONEROBERT E, ETLINGER (512) 224-9144
PETER F, GAZDA
R.OBERT D. P,EED

SUSAN 0 REED
R.!\D J. RIi:IN
IEB Ç. SANFORD
SUZANNE LANCFORD SANFORD
HUGH L. SCOTT. IR.
SUSAN Ç. SHAi-K
LUTHER H SOULES III
W. W. TORP,EY

April 14, 1986

Professor William V. Dorsaneo III
Southern Methodist University
Dallas, Texas 75275

Dear Bill:

Enclosed is a letter from Jay M. Vogelson regarding consideration
of a proposed new rule relative to interlocutory appe.als. Please
draft, in proper form for Committee consideration, appropriate
Rule changes for submission to the Committee and circulate them
among your Standing Subcommittee members to secure their
comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

~U1Y yours.

L- l&~
LUTHERH. SOULES III

LHSIII/tat
encl/ as

OC300456



"I' llSTICE

)Oii:i L HILL
THE SUPRE:iiE COURT OF TEXAS

'STlCES
SE..RS M~EE
ROIIFRT\I. CA \: ;'BELL
fR...:-¡.U:iS. SPURS
CL RAY
l...MfS p, \)'...lLKE
TED Z, RORERTSO="
\)l'-llA~1 \)., KllG..RUN
IUUL A, GO:iZALE

PO, BOX 122~8 CAinOi ~-rAiiON
AL:ST:-. Tl-XA ïS7 i i

January 30, 1986

Nr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Proposed New Rul.e Relative to
Interlocutory Appeals

Dear Luke and Mike:

I a:n enclosing a letter from Jay M. Vogelson of
Dallas, regarding consideration of a proposed new rule
relative to interlocutory appeals.

May I suggest that this matter be placed on our
next Agenda.

Sincerely,

~ --.~yt
l"7c~ P. Wallace~stice

JPH:fw
Enclosure
cc: Mr. J~y M. Vogelson

!,100re & Peterson
Attorneys at Law
2800 First City Center
Dallas, Tx 75201-4621

tw
CURK
MARY M, \)...KHIHD

EXECLTI\'E ASST.
\)'IU.i...M L WILUS

ADMI:-ISTR..TI\'E ..SST.
MARY A:-:- DEFIBAL.GH
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~fOOHE &PETEHSON
,"OJ(Tll TlALl_-\S OFFICE

4HOJ LIl.J FIU:l:w~""
A I'HOFESSIO,"AL COHPOH.\TIO:- Ti:1.¡';CUl'J ER 214 '\,':¿2. 020a

,'lTTOH:-EYS.AT i-A~ TWX' UIO "OI,i.i08
"'lITE 200

2~00 FIRST CITY Cl::-TER

DALL\S, TEX.\:., 7::201-4621

c.\l.li- ADIJRESS. :-IÚPl-:TE

D_~LJ_"S. TE:X\.s -;:l244~0102

:214 7::4-41100

DIRECT DIAl 754-4819
January 27, 1986

Honorable Ted Z, Robertson
Supreme Court of Texas
Sunreme Court Building
Auštin, Texas 78711

Dear Justice Robertson:

I would like to suggest for consideration a new rule for
the Texas Rules of Civil Procedure relative to interlocutory
appeals.

As you know, under the Federal System, 28 U.S.C. §1292(b)
(a copy of which is attached for your ready reference), an
interlocutory appeal can be had from an order of a trial court
where the trial court is of the opinion that the order involves
a controlling question of law upon which there is a substantial
ground for a difference of opinion, in circumstances ',.herean
irnmediate appeal would mater ially advance the ul t ir:ate
termination of the litigation. Such an appeal is discretionary
with the trial court, as well as with the Court of Appeals.

There exist no similar procedure under the
Civil Procedure. The only presently available
review is. by mandamus which, 'because of
limitations, is not satisfactory.

Texas Rules of
method to seek
its inherent

It has been my experience that the interlocutory appeal
procedure in the Federal System is an extremely valuable route
to review legal issues that could ter-minate litigation, and
does not unduly burden the courts. Since the interlocutory
appeals are limited to contr-olling issues of law and are
discretionar-y, interlocutory appeals in pr-actice are few and
the limitations insure that an appeal will be permitted only
where there are trùly controlling issues of law. I would
ccmir.end the Federal p'ractice for consideration.

This suggestion is prompted by my involvement in a case in
a District Court in Dallas. The case concerns an alleged
breach of an international commercial contract. The threshold

OC300458



Honorable Ted Z. Robertson
Page 2
Ja~uary 27, 1986

issue is whether the contract is subject to mandatory
arbitration under the Federal Arbitration Act. Assuming the
District Court declines to order arbitration, a great deal of
time and expense would be involved in trying the case, all of
v.'hich would be held for naught if, on appeal, it was ruled that
r.andatory arbitration was required. This is but one example of
the type of situation in which an interlocutory appeal would
materially advance the disposition of the case and should beauthorized. '

I would be glad to render whatever assistance you might
wish in analyizing the impact that such a rule' amendment would
have, and the propr iety of inst i tut ~ng such a process in
Texas. Thank you for your kind consideration and courtesy.

With best regards, SiN; Zs~
~. vogei;W

JrlW: sm
Enclosure

'171Y/l.I'-1

OC800459



28 U,S.C. 1292 (b)

(h) When a district judge. in making- in a civil
action an order not otherwise appealable under this
section. shall be of the opinion that such order
involves a controlling question of law as to which
there is substantial ground for diiference of opinion
and that an immediate appeal from the order may
materiail\' advance the ultimate termination of the
litigation: he shall so state in writing in such order.
The Court of Appeals which would have jurisdiction
of an appeal of such action may thereupon. in its
discn:tion, permit an appeal to be taken from such
order, if application is made to it within ten days
after the ~ntry of the order: PrOl'ided. hou'eier.
That application for an appeal hereunder shall not
stay proceedings in the district court unless the
di::trict judf:e or the Court of Appeals or a judge
thereof shall so oròer.

OC300460
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LAW OffiCES

SOULES BREED,
800 MILAM BUILDING. EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205
STEPHANIE A. BELBER

ROBERT E. EHINGER
PETER F. GAZDA
ROBERT D. REED

SUSAN D. REED

RAND I. RIIWN
iee c. SANFORD
SUZANNE LANGFORD SANFORD
HUGH L SCOTT. JR.
SUSAN C. SHANK
LUTHER H. SOULES III
W. W. TORREY

TELE PHOi- E

(512) 22..-9144

February 10, 1986

Professor William V. Dorsaneo, III
Southern Methodi st Uni versi ty
Dallas, Texas 75275

Dear Bill:

Enclosed are proposed changes to Rules 356 and 386 submitted
by Judge Frank J. Douthitt. Please draft, in proper form for
Commi ttee consideration appropriate Rules changes for submission
to the Committee and circùlate them among your Standing
Subcommi ttee members to secure their comments.

I need your proposed RUles changes by February l5, 1986, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Advi sory Cömmi ttee.

Very truly yours,

LHS I I I : tk
Enclosures

Luther H. Soules III

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas

OC300461



CHIEl JlSTICE
jOU" L HILL

THE SUPREME COURT OF TEXAS
PH BOX 122 ill CAPITOL ST\110:\

CLERK
:.AR\' ~1. WAKEFIELD

jlSTICES
SEARS McGEE
ROBERT ~1. CAMPBELL
FRA="I\U" S. SPEARS

C.L R...Y
JAMES p, \\'ALlA(E
TED Z. ROBERTSO"
WilLIAM \\'. KllGARLI"
RAlL A, (.O"ZAlEZ

AlSll:'. TEXA 7R' J J
EXEClTI\'E ASST.

WILLIAM L \\'llLlS

ADMI"ISTRATI\'E ASST.
~;~, )... f)!\rlll \ l'GH

February 4, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. r-ichael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher ,Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 356 (perfecting appeal) and
Rule 386 (filing of statement of facts and

transcript)

Dear Luke and Mike:

I am enclosing a letter from Judge Frank J. Douthitt of
Henrietta, regarding the above rules.

May I suggest that these matters be placed on our next
Agenda.

Sincerely,

;i ~; P. w,.iiace~~lce
JPW: fw
Enclosure
cc: Honorable Frank J. Douthitt

Judge, 97th Judicial District
P. O. Box 530
Henrietta, Texas 76365
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ARCHER. CLAY AND

r'0NTAGUE COUNTIES
FRANK J. DOUTHITT

p, 0, eO.l~30
HENRIETTA. TEXAS 7838S

RAY SHIELDS
COURT REPORTER

JUDGE

97TH JUDICIAL DISTRICT
AREA CODE 817

S38.S913

November 14, 1985

Hon. James P. Wallace
P.O. Box 12248
Austin, Texas 78711

Dear Jim:

In the last couple of years every time we have a judges i
meeting, somebody on the Supreme Court raises criticisms
of court reporter delay in preparing statements of fact for
appellate purposes. I may have written you about this before.
I know I have commented to the Chief on the matter.

Rece~tly, a case tried by me has had appeal perfected in
a I:anner timely under the rules, but impossible with respect
to the clerk and court reporter. It will require my court
reporter to get an extension of time, which extension will
probably be later cited by some appellate judge at some
meeting to demonstrate "court reporter delay"

The problem is the two rules which have to do with perfecting
appeal (Rule 356) and filing of the statement of facts and
transcript (Rule 386). As you know Rule 386 provides that
the transcript and statement of facts will be filed in the
Appellate Court within 60 days of the date the judgment is
signed unless there has been a motion f~w trial filed
in which case it must be filed within 100 days. Rule 356
provides that appeal must be perfected by the filing of a
cost bond within 30 days of the date the judgment is signed,
or if a motion for new trial is filed, wi thin 90 days after
the judgment is signed.

OC3004(;3



Hon. James P. Wallace
Page 2
November 14, 1985

To give you an example of the pro.bJ.em (,~l1!=~rl, tbe case I
mentioned above had its final judgment signed on August 12,
1985. In perfect compliance with Rule 356, the losing
attorney filed a cost bond on November 12, 1985, 92 days
after the judgment was signed, but the first day following
a Sunday and legal holiday. He filed it late that afternoon
and therefore left 7 days for the transcript and statemènt
of facts to be prepared and filed in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,
I unders tand that it is pr.obably 4 to 5 months after an
appeal is filed with the Court of Appeals before it is
actually submitted. It seem$ to me that there could either
be more time for the court reporter to get the statement
of facts ready after the appeal is perfected, or there could
be a requirement that a notice to the court reporter and
clerk be earlier than 90 days after judgment when a motion
for new trial has been filed.

Frankly, Jim, I donlt guess I have a solution. However,
'if you feel the court would be interested in trying to do .
something about this, I would put more time into a possible
solution.

Very truly yours,

Douthitt

F JD : 1 b
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t:.i';.:~.l ~~:'''i OFFICE OF COURT ADl\lINISTRATION
t~t,*)1j TEXA JUDICIAL COUNCIL
'\~i_ 1414 Colorado, Suite 60 . P'Q, Box 1206 . Austin, Tex;i 787U . 512/475-2421~

TO: Justice Jim Wallace

FROM: C. Raymond Judice

DATE: December 1 l, 1984

RE: Proposed amendments to Rule 423, T.R.C.P.

During the meeting of the Chief Justices of the Courts of Appeals
on Friday, November 30, 1984, the assein 1 ed Chief Just ices adopted a
motion by Chief Justice Summers that the attached proposed amendments
to Rule 423, T.R.C.P. be submitted for consideration by the Supreme
Court.

I was asked to forward it to you for consideration by the
Advisory Committee.

(;'1 !) 0 JJ'vc.'ì..-, i: ,j./ . L¡ D
J-" I-:.~v.... ~ .,;.~

V

, . ,¡ /~ ~:,... "
c. /~~ - . I

OCA:LETJIM.21
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SUGGESTED AHENDMENTS TO RUt E 423. rEX. R.. C I v. P.
.

Rul e 423 ArglJnJErït.

(a) Right to Argument. When a case is properly prepared fOr submission,

any party who has filed briefs in accordance with the rules prescribed there-

for and who has made a time lyrequest for oral argument under -t f) hereof may,

upon the call of the case for submission, submit an oral argument to the

cou rt. (€i~-ePa--el"-i-e4 fT ty-wi-t-t-el'-p fT~ --I-~-wi-t-t€el' -p4 fi~-~'l

~~~~hã~~~e-~H~~K~-t~~e~j
(b) Unchanged.

(c) Unchanged.

(d) Time Allowed. In the argument of cases in the Court of Appeals,

each side may be allowed thirty (30) minutes in the argument at the bar, with

fifteen (15) minutes more in conclusion by the appellant. In cases involving

difficult questions, the time allotted may be extended by the court, provided

application is made before argument begins. The court may also align the

parti es for purposes of presenti ng ora.l argument. The Court !rav. in its

discretion, shorten the time allowed for oral aroument.

Not more than two counsel on each side will be heard, except on

1 eave of the court.

Counsel for an amicus curiae shall not be permitted to argue except

that an amicus may share time allotted to one of the counsel \'¡ho consents and

with leave of the court obtained prior to argument.

(e) Unchanged.

(f) A party to the apoeal desiring oral aroument shall file a request

therefor at the time he files his brief in the case. Failure of a pãrty-.

OC3004l;6



file a reouest shall be deemed a waiver of his right to oral araument in the.

case. Althouah a Darty waives his right to oral argument under this rule, the

Court of ADpea 1 s r.ay nevertheless di rect such pa rty to appea r and submit oral

aroument on the submission date of the case.

The Court of Appea 1 s may, in its discretion, advance cases for
,

submission without oral argument where oral araument would not materially aiû

the Court in the deter:ination of the issues of law and fact presented in the

apoea 1. Not ice of the submi ss i on da te of cases wi thout ora 1 a raument sha 11 be, ... ~
given by the Clerk in writing to all attorneys of record, and. to any party to

the appeal not reQresented by counsel, at lea.st t\'tentY-one (21) days Drior to

the submission date, The date of the notice shan be deemed to be the date

such notice is delivered into the custody of the United States Postal Services

in a prooerly addressed post-paid wraooer (envelooe).

NOTE: Additions in text indicated by underline; deletions by (s--f4.~~J.

OC:J00467
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CHIEF .llSTICE
JOII:- L. IIILL

THE SUP R E i\1 E Co U R T 0 F T E X A S
1'.0 BOX I Z2~H CAPITOL. SH1l0:'

ClERK
MARY ~i. \\'AKHIHD

Jl'STICES
SEARS J\kGEF
ROBERT M. CA~IPBELL
FRA:-KI.:' S. SPEARS
c.i. RAY
.IAMI' p, \\'ALLACE
TED Z, ROBERTSO:-
\\'ILLIAM \\'. KIl(;ARU:-
RAt'L A. GO:-ZALEZ

AlSTl:-. TEXAS -H-I I
nan 'Tin A,-ST

\\'1U.lA" L \\'ILLS

ADMI:-ISTRATI\'¡: A'-ST-
MARY A:-:\ DHIIlAI'(1I1

July 9,1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advi sory Commi ttee
Soules & Cliffe
1235 Milam Building
San Antonio, TX 78205

Re: Tex. R. Civ P. 216, 439, 440, 441

Dear Luke:

Enclosed is a memo from Judge Robertson supporting
deletion of Rules 439, 440 and 441. His suggestion is
that all remittiturs should be eliminated.

The First Court in Houston recently handed down an
unpublished opinion in First State Bank of Bellaire v.
C. H. Adams, a copy of which is enclosed. To avoid the
problem in the future, I suggest that Rule 216 be amended
to require both a jury fee and a request for jury not less
t h ant end ay s b e for e t ria 1 .

Si ncerely,

ß7l'l
J~mes P. Wallace
\Yustice

J PW: fw
Enclosure
cc: Mr. Michael T. Gallagher, Chairman

Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010 OC300468



MEMORANDUM

TO
FROM:
DATE:

Judge Wallace
Judge Robertson
July 8, 1985 ø-

RE Supreme Court Advisory Committee
- - ---- --- - - -- --- ---- -- ---- ---- -- - - -- - --- -- ----- ~- - -- - ---- ----------

It is suggested that the Supreme Court Advisory Committee

consider deleting and/or abolishing Rules 439, 440 and 441 of the

Texas Rules of Civil Procedure.
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FILED
ii~ Sür¡:=~:= COURT

OF TEXAS

O1oun of 2Ppciis

¿int .siiprrmc ~u.i:J pisb:t

APR i 0 i285

MARY 1', WAKEFIELD, Clerk
Deputy

OPINION

.C -1 .~ Q2Ll'vú
Cy

C.H. ADM-IS, APPELLli.i'¡T

NO. Ol-84-0536-CV VS.

FIRST STATE BANK OF BELLAIRE, APPELLEE

On Appeal from the l89th Judicial District Court
of Earris County, Texas

Trial Court Cause l-o. 78-8109

The appellant, C. B. Adams, brought this sui t for
damages alleging an illegal offset by the appellee, First State

Bank of Bellaire, against funds that Tri-State Oil and Gas, Inc.

had on òeposit with the bank. The appellant was a shareholder of

Tri-State Oil and Gas, Inc. and, as its Successor in interest,

intervenëÒ in the sui t. The tr ial court granteå a summary

judgment for the appellee, ana the appellant now asserts three

points of error on appeal,. He alleges that the trial court baseò

its judgment on issues not expressly set out in the appellant's

motion fer summary judçment; that the four-year statute of

lImitations is applicable to his' cause -'of action, not the two-

year statute of limitations; and he asserts that the doctrines of

res judicata anò estoppel prevent a recovery by the appellee.

Tri-State's relationship with the appellee "'as as a

depositor and a borrower. It maintained four bank accounts with

the appellee, and on January 16, 1976, borrowed $100,000 from

appellee. The loan was ev ièenced by á note which was secured by

warehouse receipts. On February 20, 1976, Tri-State borrowed

another $30,000 from the appellee, eXEcuted a sEconã r.ote and

secured that note by an assignment of oil leases.

On March 1, 1976, the State of Texas fileà suit

against Tri-State and some of its officers anà stockholders,

alleging irregularities in Tri-State's operations and prayed for

a receiver to be appointed. The state court, after an ex parte

hearing, çranted the state's request ar.d apt=oÜitec a receiver.

OC:J004tìO



on l-larch 3, 1976, because of an article i: a Bouston

news¡:aper concerning the state' s activities against Tri-State,
lthe appellee became aware of the state court action. JUthough

the appellant's notes had not matured, the appellee òeclared

itself to be insecure, and offset $102,000 of the appellant's

deposi ts against the $100,000 note. 'Thereaf ter, nu::erous checks

which Tri-State had issued were'.dishonor ed by the b~nk.

Unknown to the appellee, on March 1,1976, Tri-State

had filed with the Feòeral Bankruptcy Court a petition unèer

Chapter XI of the Feòeral Bankruptcy Act, seeking anarrange;nent

to payoff and satisfy the òebts it owed to its creditors. The

appellee became aware of the bankruptcy action about two or three

òays after it was filed.

On March 31, 1976, the bankruptcy court entereà its

order appointing a receiver and' authorizing the receiver to

operate the business and manage the property of Tri-State until
further order of that court. The bankruptcy court also cròereò

.the appellee to set up a special trust account and place the

S102,000, which it had offset against Tri-State's note, in that

account. Funds coulò not be withdrawn except by oròer of the
ban~ruptcy court. The appellee protesteq the setting up of this
special account and appealeò to the Feèeral District Court.

On appeal, the àistrict court ¡:eversed the juds;ent of

the bankruptcy court. That order also noteå that the appellant
had reached an arrangement with its creèitors, that the 'issue of

the spêcial trust account was then moot, and õismissed the

appeaL. The appellant then appeal ed to the 5 th Circuit Court of
Appeals, which dismissed that appeal as being moot.

The appellants fileõ the present lawsuit on March 2,

1978. The trial court's õocket sheet reflects that the appellee
filed two motions for summary jiiògment which were òenieò. In May

of 1983, the case was certified as being reaõy for trial, was

t-aced on the non-jury docket of the civil district courts of

Harris County, Texas, and in April of 1984, the case was assigned

to trial in another district court.

After br ieOy discussing the issues of the case "'i.!li
OC300411.



tnE: attorneys, the trial judge stateå as follows:

The court, as a matter of judicial economy,
is going to reconsider the defenõant's
motions for summary juègment and the
Plaintiff's responses to them and all of the
attachments, affidavits, and documents
furnished with them.

The parties apparently acquiesced in this procedure

because no objections were maåe, and the court'.s action is not
raiseà ,as a point of error on appeal.

After the court made its announcement, the parties

presenteà their markeõ exhibit~ to the court. The parties also

maèe several stipulations to the court. After a discussion

between the court and the attorneys, the court announced its

ruling.
Although the court's reasons for granting the si.;r~ary

juågment are not show'n on the face of its final judgment, the

irecord maåe at the summary juègment hearing rev.eals that the

court stated its reasons as follows:

l-íy holèing is that in any event the checks
were presenteè af ter the fil i.ng and the
property not then being the property of the
årawer but the property of the estate of the
bankrupt, they were lawfully dishonorec.

The appellant's complaint in its first point of error

is 'that the trial COUrt erre6 in grantiñ'g a SL7.mary judgment on

issues that were not expressly set out in a motion, ans...er, or
any other response.

The appellee's amenèed motion for summary judgment

stateà that the appellee was entitled to a si;mmary juèsment

as there was no genuine issue of material fact anå no õispùted

issue of fact in the instant case: 1(1) because aptellee had

fully complied with the orders of the court '(bankruptcy court);

anå, (2) that the appellant's cause of action was barreå by the

Texas two-year statute of limitations. ~ Tex. Rev. Civ.

Stat. Ann. art. 5526 (Vernon Supp. 1985).

It is manifest that the trial court's judgment was not

cased upon the two grounds set forth, in the appellee's motien for
sui;rary juègment. However, the appellee contenès that al though

the question of lawful dishonor was not raised in its written

r..oticnfor summary judi;ment, the parties orally agoeina04tp



s~rn;;ary judgment hearing to consiòer the question of the

òi shonor ing of the checks. rle have rev iewed the record r.aòe at

~he summary judgr.ent hearing, and we Hnd nothing in that record

to substantiate the appellant's contention.

Texas Rules of Civil Pro¿edure l66-ACe) requires that a

motion for summary judgment must state the specific grounds

therefor. If the trial court finds there is no genuine issue as

to any inaterial fact anå a party is enti tIed to j uågment as a

matter of law on the issues exoressl v set out in the motion or
in the answer or other response, the court irust then render
summary judgment for the moving party. Citv of Houston v. Clear

Creek Basin Authoritv, 589 S.W.2d 671 (Tex. 1979).

Thus, since the basis of the trial court's juõg¡;ent was

not on either of the two grounds expressly set forth in the

fPpeiiee's motion for summary judgment, the basis for its
judgment must be containeà in appellant's response or answer to

the motion, or the judgment cannot stand. Tex. R. Civ. P..

.166A(c).

The appellant's response and answer to ap~ellee' s
amenèeå motion for summary juègi:ent initially reiterates the

'racts set forth in its petition. It then. asserts the defenses of

res judicata, estoppel, and asserts that the four-year statute of

limitations is applicable, not the two-year statute. 'these

àefensesào not raise the issue of the bankruptcy court having

the appellant's àeposits in custodia .l at the time the

appellee maåe its offset against the appellant's accounts, which

was the basis of the trial court's summary judgment.

We find that the summary judgment granted by the trial

court was not baseà on issues expressly Fresented to it by
written motion, answer or other response. rlehold that sueh

action is t?rohibiteà by Rule lEG-A(e), and sustain the

appellant's first point of error.

We also holà that the record would not support a

summåry judgment on the grounds asserteå by the appellee in its

motion for summary judgment. The appellee asserts that the two-

year statute of limitations bars a recovery by the appella:it.

OC3004tï3



1-s beret.ofore stateò~ the parties ag::eeò t.hat the checks which

were òishonoreè were òisfionoreò after !-arch 4, 1576. The èocket

sheet reflects that this law suit was fîleò on l-larch 2, 1978.

Thus, the present suit was filed within the two-year statute.

The appellee's second basis for summary juègment was

that it haò fully complied with all the orèers of the bankr~ptcy

court and accordingly haò the legal right to èishonor the Tri-

State checks. The record indicates that the fir~t oròer of the
bankruptcy court was õateò March 31, 1976. The appellant , ~in~ro-
èuced into ev ièence approximately seventy checks that were

dishonored by the appellee after March 4, 1976. Because of the

numerous stampeò enòorsements on the back of each of the checks,

we cannot ascertain how many of the checks were òishoncreò

between the òates of ,March 4 and March 31. We assume, as the

appellee asserts, that it òid follow all the bankruptcy court's

oròers, but the issue, as we understand it, is whether the

appellee wrongfully offset Tri-State's òebts prior to the

,bankruptcy court accepting jurisdiction over the assets and

liabiities of Tri-State. This issue requires a legal èe-

termination of when the bankruptcy court's jurisèiction attacheå.
..

."It .also requires a fact~aldeterminatiçn of when the appellee

became aware of the ban.kruptcy action and whether it applieò the

offset before or after it became aware of the bankruptcy action.

Also, there is the issue of whether the appellee was j i:stif ied in
making the offset when all of its loans were secureèby

collateral which it haõ deemed aòequatejust a few weeks before

it òeclareò itself insecure anòapplied the offset. Fur ther,

there is the issue of what checks were dishonorea anå when the

dishonor occurreò. Since there were factual issues to be de-

termined, appellee WëlS not enti tleõ to a summary judgment on the

basis it had complied with the bankruptcy court's orders.

We do not reëlch the issue of whether the trial was

correct in its holõing that Tri-State's bank accounts were in

l=u"tóåia li at the time its checks were óishoncreè by

aFFellee. The reason fer this is that the issue was not raiseè

OC3004tì4



in'the party's pleaèinss it: the s¡;;;.l7ary juèsment p:ocecèir.Ss.

The judsr:ent of the trial coi.rt is rcverscè ar.ò this

caLse of action is rer:anòeò to the trial court.

/51 'JACK S~ITH
Jack Sr.ith
Associate J¡;stice

Associate Justices Bass and Levy sitting.
No Publ ication. Tex. R. Civ. P. 452.

JUDG~:E~T RE~:DE?ED A;m Opr:-rOK DELIVE?ED FEE::¡;A?,y 14. 1985.

TRUE COpy ATTEST;

))0 ~- ~ C-
K.A. TEl\ YN C.o:t
CLERK OF TEE CO¡;RT
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June 26, 1984

Chief Justice Jack pope
The supreme Court of Texas
P. c.. BOX .12248
Capi tal Station
Austin, Texas 78711

Dear Mr. Chief Justice:

This letter is meant to call your attention to a problem that
has become apparent :oith current practice under the 'rexas ¡¡uleS of
Civil 

procedure, specifiçallY Rules 456 and 457. 'rhis probiem
does not involve a case currently pen¿ing before any .court. AS
you areaware, these ruleS require sev~:al notiçes of judgment to
go to the attorneyS invoived in a case at the Court of Appeals.
Rule 457 requires immediate notice of the disposition of the case.
¡¡ule 456 additionally requires a copy of the opinion to be sent
out within three (3) days after ren¿:.tion of the decision, in
addition to a copy of the judgment to be mailed to the attorneys
within ten (10) days after rendition c: the decision. As you can
see, the Rules contemplate three 131 s~parate notices to be mailel
out by first clasS letter, which shocld, in this most perfect of
all po.ssible worlds, result in at least one of them .getting
through to an attorney to give him not:.ce of the court of APpeal i s
decision ·

The problem arises when, as has ~een done, the office of the
clerk of a Court of Appeals deçides. t? mail a çopy of the julgment
and the opinion together in one en7~lope to, in tbeir minds at
least, satisfy the ço¡ninel requirerents of ¡¡ules 456 and 457.
With this as a regular practice, it ~akes very little in the way
of a slip-uP by a çlerk or the post ?:fice to result in nonotiçe
at all being sent to an unsuccessful ;.arty.

'rhe combination of ¡¡uleS 21c aO:1 458 as interpreted by the
Supreme court make jurislictional Üe requirement that any Motion
for Extension of 'rime to File a l',~ion for ¡¡ehearing be filed
within thirty 1301 days of the rer.ôition of judgiient. lt can
happen, and has happenel. that becau.. of failure of the cierk ofthe court to mail notice of the rer.ôition of julgiient the party
can be foreciosed from pursuing App::cation for writ of ErrOr tothe Texas supreme Court. OC3004'ì6



Page 2-----~--------------------~---~-----------~-- ------~-------~- -----
While strict adherence to the requirements of the Rules for

three (3) separate notices would go far to eliminate the problem,
there are no adequate sanctions or protections for the parties
when the clerks fail to provide the propeL notices. One possible
solution that may create some additional burden upon the staff of
the Clerk of the Courts of Appeals, but would go far to protect
the appellate attorney from clerical missteps, would be to amend
the Rules to require at least one of the notices to be sent
registered mail, return receipt requested. The second step could
take one of two forms. One method would be to require proof of
delivery of the notice by registered mail before the time limits
for the Motion for Rehearing would be used toforeclose a party
from further pursuant of their appeal. A second alternative would
require the clerk of the court to follow up by telephone calI if
the green card is not returned within, say, fifteen (15) days. An
amendment to the rules along these lines would help to push.
towards the goal expressed by the Supreme Court in B.D. Click Co.
v. Safari Drilling Corp., 638 S.W.2d 8680 (Tex. 1982), when it
šãid that the Texas Rules of CiVil Procedure had been amended "to
eliminate, insofar as practical, the jurisdictional requirements
which have sometimes resulted in disposition of appeals on grounds
unrelated to the merits of the appeal."

A second, more unwieldy alternative would be to make it
explicit that Rule 3 06 a (4) also appl ies to judgments by the Courts
of Appeals. This would allow an attorney to prove lack of notice
of the judgment of the Court of Appeals to prevent being
foreclosed from filing amotion for rehearing and subsequent
appeal to the Supreme Court.

Because .of the problem outlined in this letter, we have now
made ita practice, as a part of our appellate work, to call the
clerk's office every week, after oral argument, to see if a
decision has been rendered. If this becomes standard practice by
all attorneys, it will add significantly to the work load of our
already overburdened clerks.

We certainly appreciate your
i suggestions made above. consideration of these

QY~ours 7J:::IY'/~
~/.~// ~ .'

'/ "'; - #~'¿ t; :z~--Carles M. JOL an

/ N'0A~~
I. Nelson Heggen

: tt
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lAW OFFICES

SOULES, CLIFFE (1 REED

STEPHASIE A BELBER

I...'-ES R. CLIFfE
RCBERT E. ETUSGER
ROBERT D. REED
SU5AS D. RHD
SUZA-'NE LA¡"CFORD SAMCR.D
HUGH L SCOTT, JR.
SUSA-' C. SHANK
lUTHER H, SOULES III

800 ~\iAM BUilDING. EAST TRVIS AT SOLEDAD

SAN ANTONIO, TEXA 78205

(512) 224'9144 BI~Z BUllD,:-C, ,,\:-;. ,~::::~.
1001 rEX"u '.~ \','. "

HOUS'jC"~. T~'l./i;~ 77~.2

(7ì3J 224-F.í:?:

January 9, 1986 1605 5E\'E!',TH óP,ET
BAY Ci7Y. TEX.-\~ ìì~i':

(409) 245'Il22

Mr. Russell McMains
Edwards, McMains & Constant
P.O. Drawer 480
Corpus Chri sti, Texas 78403

\X1LlIA.'- A. BR."T. ? C.
1605 SEVE!'TH sTREET
BAY C!TY. TEXAS 77':;4

(409) 245'1122

Dear Rusty:

Enclosed are proposed changes to Rules 483, 496, and 499a
submi tted by Jeremy Wicker. Please draft, in proper form for
Commi ttee consideration appropriat.e Rules changes for submission
to the Corni ttee and circulate them among your Standing
Subcorni ttee members to secure their comments.

I need your proposed Rules changes by February 15, 1985, to
ci rculate to the entire Advi sory Corni ttee,

As always, thank you for your keen attention to the business
of the Advi sory Commi ttee.

LHS I I I : tk
Enclosures

Very truly yours,\ ,~ /"",,,". ..~.--, ,/ ~~../ /:~
/ ../;' ~ ~/: ___ ;..L~
'-,. .-

LutherH. Soules III

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas

OC3004t78
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Texas Tech Universty

School of law
Lubbock, Texas 794-00/(801 742-3791 facu/iv 742-3785

Cctober 14, 1985

y~. ~ic~ael ~. Galla~her i ~sq.
:isner, Galla~~E~, Pe==:r. & Lewis
¡Ot.': Fl:-==
Al:~eè ==~~ -':-:
'.CCO Lci.':,Sl.E.::=.
::c:'s':c::, :x . '\.",4

:e=.= ~~i.::e:

Fe: ;'..è.~inís'tratic:: cf C"i.:s-:.:çe

CCr:ittee, S:a:e =ar ~= -:-exas

_. .t.::: ~= ~ec: -.. - -,,"
.:- '; _.~ ==~~ssè a~er.¿~e~~s to Rules ì8a, 3D,

:'~2a, :'22, ':39a., 36C, 363, 385a, ';';7,
7~6, ~~2, 206, 807, 808, 810 andsii.

to sE\'e~al S~;rerre Court orèers that

72,87,12.1,1.2.2,
';69, ';S3, 496, 499a,
hlso enclosed are

accc~pa~: ~WO o~her

.J~':, , ro , ... ," __ '_..=..'--, -.._, ._--...,

6212, 6::, £::~, -.;:.,
S~c=es~E¿ ~.E~==.e::-:s
:-';.cES _

:'::e ':=.S-: ==.-:=:-:... c: -:::-2SE r:=oposeè cI:anges eire :-.ecess:.,:¿tec. .:y the recent
er.¿:~er.-: :: -:~c r.e~ c~èes -- t~E :'exas C~vern~ent Cede a::è the :e~=s Civil
?===t~CE ar.è ~e=eè:Es C~èe. :~e affected ~ules expressly ~e=e= tc civil
s,:a,:'.:tES t,:-:a: :-,~':e =ee:- =-e;€a2.ed ~ superseèed by these ccces. T::e c:.:1er
=~c=.çsec =-E:-,=::~:s ':::E~;: cr.l'; to cure errors or-r:-cr:,~-:.. _.:: t:.'is~.:~ç

:-:'es.

PlE=E~ aèè ::,eE~ pr~?Cseè arer.årer.ts ~o the agenda c: tte Dece~er ~eeting.
- a= p~e=¿=sè :~ =e=o=: C~ ~~ese ;=cposals a.t that rneetir.g.

F.est~ctful:y ,--" ''---.. --
/'. '- -
. ,./. ",/

,/ Jerei:r C.

Professor

c d' 0~:;~
Wicker
of La\,'

::-",..: ~n

:::: =2.:) 5 1. ~ E

c-' !-s. E'/ely:: '.. ;"\'ent

!-r. :~tb:= ,'. Scules, II!
JUst~ce ~a=es ~, Wallace

OC;JOO,rï9
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Rule 469. Re~isites of Application

In line': of siùivision (d), delete "Subdivision 2 of Article 1728" and

su.sti tute:

subsec::icr: (a) (2) of section 22.001 of the Texas Gove~nr:e!"t Code

:n lir:es E 2::C 7 of s~èi\"ision Cd), delete "su.divisien of ;.::::icle :;728"

c.nè subs~i ':ute:

s~sec::~~~ of sec::ic:: 22.001 of the Texas Gc\"err=er:: Çoce

::1 i.i::es - =.::ê - ~- si.ëi-;isi.on Cd), ëelete "Subdivisic.:i ~ of .:"rticle 1728"

è.-¡C s\. s-:::: '.-:e:

s~sec::~c:: \al (õ) of secticn 22.001 of the Texas Goverr~e::= Cede

Rule 482. Cr¿ers c:: .::.;plicaticr: for í'¡rit cf Er=or, ?eti:ic:: fer :':2:-,;:21'\.5 a!"è

?r-.::~:= i -:i.c~

In t~E seco!"è ;aragraph, èelete "subdivision 2 of Art. i 723 of the Revised

Civil Statutes cf ':exas, as aI,ended" and substitute:

SubSEct¡On (a) (2) of section 22.001 of the Texas Govermr.ent Code

OC300480
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Texas Tech University

School of law

April 30, 1984

Honorable Jack Pope, Chief Justice
The Supreme Court of Texas
~'. O. .Box 12248, Capitol Station

- ~ in, TX 78711

Re ~ :onflicts and oversights in 1984 amendments to the
Texas Rules of Civil Procedure

Dear Justice Pope:

In going over the 1984 amendments, I 
have discovered several conflicts and

oversights, other than the ones I had related to Justice Spears earlier this
year.

1. Rule 72. The first sentence changed the phrase "the adverse party Or
his attorney of record" to "all parties or their attorneys of record."
Shquldn't the phrase read: "all adverse parties- or their attorneys of record"?
This would be consistent with the remaining language of Rule 72 and with other
rules which normally refer to service on the "adverse," "opposite" or "opposing"
party.

vl . Rule 92. The second paragraph was added, but it refe.rs to a "plea of
pri vilege. " Obviously, this should be changed to "motion to transfer venue
under Rule 86."

Aside - the phrase "plea of privilege"had perhaps one sole virtue. When
it was used everyone knew this was an objection to Venue under Rule 86, rather
than a motion for a discretionary change of Venue under 

Rule 257.Unfortunately, a motion to change venUe under RUle 257 may also properly be
referred to as a motion to transfer Venue. See Rules 86 (1), 87 (2) ec), (3) (e),
(5), 258, 259. And See Article 1995 (4) (c) (2).

3. RUle 165a(3). In the second sentence the word "is" should 

be changedto "are."

4. Rules 239a and 306a. Prior to the 1984 amendments, the language of
Rule 306d (repealed), ..'hich dealt with notification of appealable orders
ge-nerally, and Rule 239a, which deals with notification of default jUdgments
(also an appealable crãer) were Worded slightly differently, but in substance

Oe.j004~1
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Honorable ~ack p.ope
April 30, 1984
Page 2

were the same. Both rule.s provided: "Failure to comply with the provisions of
this rule shall not affect the finality of the judgment or order."

New Rule 306a (4) , (5), however, which superseded old Rule 306d, makes it
possible for the finality of a judgment to be extended for up to 

ninety days.
Rule 239a was not amended. In my opinion, this creates an anomoly in that,
unless Rule 239a is to be ignored, it is possible to have the periods for a
motion for new trial, perfecting an appeal, etc., to start running at a later
date (if a party proves he did not receiVe notice of a jUdgment) for all
appealable orders and judgments, except a default judgment. Unless this was so
intended, Rule 239a should be amended to conform to Rule 306a(4), (5).

5. Rules 360(5), (8) and 363. New Rule 360(5) requires that, in addition
to filing the petition for writ of error, a notice of appeal must be filed if a
cost bond is not required. Rule 360 (8) says, in effect, that in such
circustances the writ of error is perfected when the petition and a notice of
appeal are filed. It had been my understanding, at least prior to the 1984
amendments, that where a cost bond was, not required by law, an appellant in an
appeal by writ of error to the court of appeals needed only to file the
petition. Rule 363, which was not amended in 1984, supports this view. Thus
the last sentence of RUle 363 conflicts with Rule 360(8).

Aside from this problem, the word "is" in the last line of RUle 360 (8)
should be changed to "are."

~ Rule 376a. Part (g) of the Supreme Court order relating to the
preparation of the transcript needs to be amended. The last paragraph of part
(g) should be deleted. It is obsolete in view of the 1984 repeal of Rule 390
and the 1981 and 1984 amendments of Rule 376. A party no longer neeãs the
authori ty to apply to the clerk to have the transcript prepared and delivered to
him, since Rule 376 makes it clear that the clerk has the duty to prepare and
transmit the transcript to the court of apP7als.

7. Rule 418. Amended Rule 414 incorporates all the provisions of Rule
418, as well as Several other rules. These Rules (415-417) were repealed, but
Rule 418 was not. Rule 418 should be repealed.

8. Rules 469 (h) and~. New Rule 469 (h) requires the application for
writ of error to state that a copy has been served on "each group of opposite
parties or their counseL." Rule 492, however, requires that a copy of each
instrument (including "applications") filed in the Supreme Court to be served on
"the parties Or their attorneys." Since two or more parties may belong to one
group, only one copy would have to be served on them as a group under Rule
469 (h), but under Rule 492, each party would have to be served with a copy. Are
these two rules conflicting in their requirements or does RUle 492 apply to all
filings in the Supreme Court except the,application for Writ of error?

~. Rules 758 and 109. Rule 109 was amended to delete the proviso (last
sentence). Rule 758, which was not amended, states: "but the proviso of RUle
109, adapted to this situation, shall apP1Y."Rule 758 needs to be amended to
delete any reference to the now nonexistent proviso of RUle 109.

One final note: Section 8 of Article 2460a, the Small ClaiI:s Court Act,
was not amended by the legislature along with the repeal of Articb~.900.~i.ch



. Honorable Jack Pope
Aprîl 30, 1984
Page 3

had allowed an interlocutory appeal from the trial court i s ruling on a plea of
privilege. Arguably, section 8 allows such an interlocutory appeal. On the
other hand, the right to interlocutory appeal may be geared to or depend on a
right in some other statute, such as now repealed Article 2008, since section 8
begins with the phrase "nothing in this Act prevents."

I hope my comments and suggestions have been helpful.

Respectfully yours,~
Jeremy c. Wicker
Professor of Law

JCW: tm
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RECORD ON APPEAL Rule 376-a
the rules laid type "TRANSCRIPT." The following form wil be

suffcient for that purpose:
in other respects shall conform to

down for typewritten transcripts.
(d) The caption of the transcript shall be in sub-

stantially the following form, to ",it:
"The State of Texas, 1
Cøuntv of J
At a term of the (County Court or

Judicial District Court) of Coun.
tv, Texas, which began in 

said county on the ~
da". of . 19_. and which terminated (or
wiii terminate by operation of law) on the
d:iv of __ 19-- the Honorable
- sitting as Judge of said court, the

following proceedings were had, to wit:
A.B ., Plaintiff. 1 In the Court of
v. ~o. County, Texas."
C,D.. Defendant.

(el There shall be an index on the first pages
prf'ceding the caption, gÍ\'ing the name and page of
each proceeding, including the name and page of
each instrument in writing and agreement, as it
ap!!~ars in the transcript. The index shall be double
spaced, It shall not be alphabetical, but shall con-
fc:-m to the order in which the proceedings appear
as transcribed.

(f) It shall conclude with a certificate under the
seal of the court in substance as follows:

"ThO State ofTexas, L ¡,

County of J
CJ~rk of the Court, in and for

County, State ,of Texas, do hereby certif~' that the
above and foregoing are true and correct copies of
(ail the proceedings or all the proceedings directed
by counsel to be included in the transcript, as the
case mav be) had in the case of \'.

- , ~ o. _, as the same appear
fror. the originals now on file and of record in this
office.

Given under my hand and seal of said Court at
offce in the City of , on the _ day of

,19_,

Clerk Court,

County, Texas.By Deputy."
tg) The front cover page of the transcript shall

(;ntain a statement showing the style and number
of the suit. the court in which the proceeding is

lJ~nàjng. the names and mailing addresses of the
:itorneys iT: the case, and it shall be labeled in bold

"TRANSCRIPT

No.~
District Court No. __

Appellant-
v.

Appellee_

Hon.

District
County, at

Texas.
i Judge Presiding.

Transcript from the
Court of

Attorney_ for AppellanL-
Address:

Attorney_ for Appellee--
Address: "

The Clerk shall deliver the trnscript to the party, )

or his counsel, who has applied for it, and shall in all ;
cases indorse upon it before it finally leaves his "j.
hands as follows, to wit:

"Applied for by P. S. on the __ day of
, A.D. 19_. and delÍ\'ered to P. S. on the

~ day of , A,D, 19__," and shall sign
his name officially thereto, The same indorsement
shall be made on certificates for affrmance of the
judgment. -

..-(h) In the event of a flagrant "iolation of this rule

in the preparation 'of a transcript, the appellate

court may require the Clerk of the trial court to
amend the same or to prepare a new transcript in
proper form at his own expense.

Entered this the 20th day of January, A.D. 1944.

Chief Justice.

Associate Justice.

Associate Justice.

Change in form by amendment effective January 1,
1981: Para~raph (b) is changed to provide that jud¡!ment.
shall show the daie on which they were sigII 

ed. rather

than "rendered" or "pronounced," Bli rrr/l v, Co 
rlirlilLS.

570 S.W.2d 382. 384tTex. 19i8)' The first sentence of
parairraph (cl is chan~ed to permit duplication of pa~es b)'
methods other than t)'pin¡! and printin~,

Annotation materials, see V.ernon's Texas Rules Annotated

225
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¡(t'~-)m OFFICE OF COU~T ADMINISTRA nON
.:~/...'l TEXA~ JUDICIAL COUNCIL

',~.. ,.,r-'-."- 14,. COLORADO. SUITE 600. P.O. BO:( 1206. AUSTIN, TEXAS 78711 .5121.75.2421

TO: Justice Wallace

FROM: C. Raymond Judice

DATE: December 4, 1984

RE: Certification of transcription
Supreme Court Order following Rule 377

On November 20, 1984 the Supreme Court promulgated amendments to
the St.andards and Rules for Certification of' Certified Shorthand
Reporters in conformity with Art~cle 2324b, V.T.C.S.

These amendments provide, among other matters, that each
shorthand reporter, when certifying to a transcription, indicate his
or her certification number, date of expiration of certification, and
business address and telephone number.

The Order following Rule 377 of the Rules of Civil Procedure,
provides a similar certification form but it does not require the
certification number, date of expiration of current certification and
business address and phone number of the reporter certifying.

As it is unclear whether the Supreme Court Order of November 20,
1984 amended the Order following Rule 377 of the Rules of Civil
Procedure as wen as the Standards and Rules for Certificati.on of
Court Reporters, I felt that I should bring this to your attention.

If the November 20, 1984 Order had the effect of amending the
Order following Rule 377 as well as the. Court Reporter Standards,
should this be communicated to West Publishing Company to ensure that
the next printing of the Rules of Civil Procedure will include this
amendment?

If the November 20, 1984 Order did not ame~d the Order following
Rule 377, should this amendment be brought to the attention of the
Advisory Committee for possible action to bring it into conformity
with the action of the Supreme Court of November 20, 1984?

OCA:MEMWAL.21
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ORDER OF THE COURT

IT is ORDERED by the Supreme Court of Texas that.' the fOll'owing changes~

additions~ and amenà:nents to the Standards and Rules for Certification of

Cert ifi ed Shorthand Reporters as they were adopted and promu 1 gated effect ive

January 1, 1984~ in conforrnitywith Article 2324b~ V.T.C.S.~ as amended by

Senate Bi 11 565~ 68th Legisl ature, Regul ar Session, shall be and read as follows:

Rule 1.. General Reouirements and Definitions, is amended by 'adding

Paragraphs I. and J. to read as follows:

I. Certification of transcriptions.

1. The transcription of any oral court proceeding,
deposition or proceeding befor,e a grand jury J referee or court
co~:is sioner, or any other doce:~nt cert ified by a certified sborthand
reporter fo= use in litiguion in tbe courts of texas, shall contai::
as a part of the certification thereof~ .tbe signature, address and
telepho:ie nUI:"Oer of tbe certified sbortband reporter and bis or ber
State certification nUI:ber and tbe date of expiration of
certificatio:i, substantially in tbe folloving fore:

I. . . certified ,bon:~allcl
reporter of the State of Tex.,. do hereo, ~ertify that the above aiid
!orecoi~ coiit.iii, & tr~ &Dd correct tra:,criptioii of

(iiurt ducript:oli o.f 1Ituid or
doc~llt certified)

Certified to Oil thi, the ~ d" of . 19_,

(Si¡~ture ot Reporter)

(Typed or Pri~teQ ~&:e ot ¡eporter)

Certific&tieii ~ueber of Reporter:

Date of ti¡iiutioii of C..rullt Certific.tic:i:

!ul L:e" A~dre'i:

OC3004S6'
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.,-:-: 2~. A certification of a transcript of a court
proceeding by' an official court reporter shall contain 'a certificate
signed by the court reporter substantially in the folloving fon::

-n ~J.:r!: or n:
C(l17r or

x. . . . . . . . . . . . . . . .f offic:u.l c:oun reporter ÌA aDd for
tbe . . . . . . . . .. Court of . . . . .. Cowity. State of Tex.s.
ilo hereby certify that the abQ"e &Dd foreioi~ c.ota.ioa . true _d
cornc:t cr&Dsc:ripcioo of all tbe -proueGUiCs (or all procel!dii:ia
.sizeccl!d by coimul to b. i.cluded ill tile 8taU::elu: of facu. .. the
can i:y be). ÌA tbe above atyled _d i:ered cauae. all of 'lbic:1l
OCcurred ÌA opeD court or i. c:~era &od vere reporteG by me.

i funhl!r certify that cbi. tra.acripÜoo of tbe record of thl!
proC:l!edii:i. truly .oli c01:1:l!ctly rl!tlecu the l!llibits, if &01. offerl!1i
by tbe ~rp.ectiye parties.

""'~tSS =y bacl this the . . . . clay of . . . . .. . . . . 19 . . . .

. . . . .. . . . . . . . . . ..
(Sii;::ture)

ff£ic~l Court Aeporter"

. . . . .. . . . . e.. .. ..
(Tneli or Priote4 Name of lepo!'tl!r)

Certi£ic:a:ioD Hueber o! ¡l!porter: . . . . . .

Pate of ~i!'atiOD of' CurreDt Certific:.tioo:

Jus iDea.. A.ddru a: .......
.....

Tl!iepbo~ Hwiber: .. . . . . . . . .

3. A person not certified ~ho per:or:s the f~ctions of a
court reporter pursuant to Sec:i:ion 14 of Aiticle 2324b, v.r.c.s.,
shall att3ch to and i:ke a part of the certification of any deposition
vhich requires certification, an affidavit that no certified shorthand
reporter ~as available to take the deposit~ont whicb shall be s~orn to
by that perSOn and the parties to 

the proceedings, or their attorneys
present. The - certification of a transcription of a Court proceedi~g
reported pursuant to section 14 of article 2324b, V. r.c.s., by a
person Dot certified ¡hall contain an affidavit sworn to by that
persont the attorneys representing the pa.rties in the COurt procc.eding.
and the judge presiding that no certified shorthand reporter \laa
available to perfor: the duties of the. cour~ reporter.
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Rule 377 COüRTS OF APPEALS

~e) The statement of facts shall contain the certificate signed by the
court reporter in substance as follows:

"THE STATE OF TEXASl
COü~TY OF J
I, , official court reporter in and for the

court of County, State of Texas, do hereby certify tha.t the
above and foregoing contains a true and correct transcription of all the
proceedings (or all proceedings directed by counsel to be included in the
statement of facts, as the case may be), in the above styled and

numbered cause, all of which occurred in open court or in chambers and
were reported by me.

I further certify that this transcription of the record of the proceed.

ings tr~ly and. correctly re~ects the exhibits, if any, offered by the
respective parties.
WITNESS my hand this the _ day of ,19_.

(Signature)
Official Court Reporter"

(f) As to substan.ce, it shall be agreed to and signed by the attorneys
for the parties, or shall be approved by the trial court, insubstantially
the following form, towit:

"ATIOR~EYS' APPROVAL
We, the undersigned attorneys of record for the respective parties, do

hereby agree that the foregoing pages constitute a true and correct
transcription (or; a true and correct partial transcription as requested, as
the case may be) of the statement of facts, and other proceedings in the
above styled and numbered cause, all of which occurred in open court or
in chambers and were reported by the official court reporters.
SIGNED this day of , 19._.

SiGXED this day of

(Signature)
Attorney for Plaintiff

,19_.

(Signature)
Attorney for Defendant

COURT'S APPROVAL
The within and foregoing pages, including this page, having been

examined by the court, (counsel. for the parties having failed to agree)
are found to be a true and correct transcription (or, a true and correct
partial transcription as requested, as the case maybe) of the statement
of facts and other proceedings, all of which occurred in open 'court or in
chambers and were reported by the official court reporter.

Annotation materials, see Vernon's Texas Rules Annotated

230
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Supreme Court Advisory Committee
Rules 523-591 Subcommittee

Proposed Amendment
3-08-86

PART V, SECTION 2 - INSTITUTION OF SUIT

Move the heading "SECTION 2. INSTITUTION OF SUIT" from its present

location between Rules 527 and 528 to the new location before Rule

525.

- - -- - -- - - -- - -- - - -- --~ - -- - - -- - - - - --- - - - -- - - -- - - - - - -- -- - - - - - - ~- - - ----

COMMENT: The heading "SECTION 2. INSTITUTION OF SUIT" is moved to

a new location above Rule 525,

The purpose of this amendment is to place the heading in

its proper place before the rules governing pleadings and

motions to transfer.

Approved Approved with Modifications

Di sapproved Deferred

DJ: j k . 004
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Supreme Court Advi sory Commi ttee
Rules 523-591 Subcommittee

Proposed Amendment
3-08-86

Rule 566 - Judgments by Default

A justice may wi thin ten days after a judgment by default or

dismissal is signed set aside such judgment, on motion in writing.

for good cause shown, (-supper.:èE i;y- a-f4dav4 t.. in compliance with

Rule 568. Notice of such motion shall be given to the opposite
party at least on full day prior to the hearing thereof,

-- - --- - - - - -.-.- -- - - --.- - - _._.- - -.-.- - - - - - - - - - -.. - _._:__._..-.- -.-..- - - - - - - - _.. - - ....- - --

cmmENT: The phrase "supported by affidavit" has been deleted and

replaced with the phrase "in compliance with Rule 568."

Rule 568 sets out the requirements for sworn motions.

The purpose of the proposed amendment is to bring Rule

566 into compliance with Rule 568 and eliminate possible

conflict between the requirements under the two rules.

Approved Approved with Modifications

Di sapproved Deferred

DJ:jk .004
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Supreme Court Advi sory Commi ttee
Rules 523-591 Subcommi ttee

Proposed Amendment
3-08-86

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions
require this subcommittee to recommend changes in section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer.

Rules 738-755).

Rule 749 - May Appeal

No motion for a new trial shall be necessary to authorize an

appeal.

Either party may appeal from a final judgment in such case. to

the county court of the county in which the judgment is rendered by

filing wi th the justice wi thin five days after the judgment is

signed. a bond to be approved by said justice. and payable to the

adverse party, conditioned that he will prosecute his appeal with

effect, or pay all costs and damages which may be adjudged against

him.

The justice shall set the amount of the bond to include the

items enumerated in Rule 752.

Within five (5) days following the filing of such bond, the

party appealing shall give notice as provided in Rule 21a of the

filing of such bond to the adverse party, No iudgment shall be

taken by default again::': the adverse party in the court to which

OC100491



the cause has been appealed without first showing that this rule

has been substantially complied with.

COMMENT: The last paragraph has been added.

The purpose of this proposed amendment is to give notice

to the appellee that an appeal of the .case from the

justice court has been perfected in the county court.

The present rules on forcible entry and detainer do not

require that any notice of appeal be given to the

appellee. A defendant/appellee who did not file a

wri tten answer in justice court is subject to default

judgment for not filing one in the county court even

though that party was not aware that an appeal had been

perfected.
The language of the proposed amendment is t.aken from Rule

57l, which governs appeal bonds and notice thereof in

other types of actions in the justice courts, Due to the

accelerated nature of appeals in forcible entry and

detainer suits. though, this proposed rule requires only

substantial compliance with Rule 2la.

The proposed amendment prevents the taking of a default

judgment against an adverse party who had no notice of

the appeal. It also affords the appealing party

protection from dismissal of the appeal due to technical
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defects or irregularities in a notice which otherwise

effectively alerts an adverse party that an appeal is

being prosecuted.

Approved with Modifications

Deferred

Approved

Di sapproved

DJ: j k .004
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Supreme Court Advi sory Commi ttee
Rules 523-591 Subcommittee

Proposed Amendment
3-08-86

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

require this subcommittee to recommend changes in Section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer.

Rules 738-755).

Rule 751 - Transcript

When an appeal has been perfected. the justice shall stay all

further proceedings on the judgment. and immediately make out a

transcript of all the entries made on his docket of the proceedings

had in the case; and he shall immediately file the same. together

wi th the original papers and any money in the court regi stry. with

the clerk of the county court of the county in which the trial was

had. or other court having jurisdiction of such appeal. The clerk

shall docket the cause. and the trial shall be de novo.

The clerk shall immediately notify both appellant and the

adverse party of the date of receipt of the transcript and the

docket number of the cause. Such notice shall advi se the defendant

of the necessity for fi ling a written answer in the county court

where the defendant has pleaded orally in the iustice court,

The trial. as well as all hearings and motions. shall be

enti tled to precedence in the county court,

- - -- - - -- - - - - - - - - - - - --- - - - - - - - - - ---- - - - - - - - - ---- - -- - - -- - - - - -- --- -- - -

COMMENT: The second paragraph has been added.

OC30049.1



The purpose of this proposed amendment is to notify the

parties of the date from which time for trial began to

run and the docket number for the case in county court.

The amendrentprovides due process to pro se defendants

by advi sing them of the necessity of fi ling a written

answer in the county court if they did not file one in

justice court. (See Rules 525 and 753).

Approved with Modifications

Deferred

Approved

Di sapproved

DJ: j k .004
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Supreme Court Advi sory Commi ttee
Rules 523-59l Subcommittee

Proposed Amendment
3-08-86

NOTE: Problems arising from the application of Rule 525 (Oral

Pleadings in Justice Court) in forcible entry and detainer actions

require this subcommittee to recommend changes in section 2 of

Rules Relating to Special Proceedings (Forcible Entry and Detainer,

rules 738-755).

Rule 753 - Judgment by Default

Said cause shall be subj ect to trial at any time after the

expiration of (-fi-e-l eight full days after the day the transcript
if filed in the county court. If the defendant has filed a wri tten

..
answer in the justice court, the same shal lbe taken to constitute

his appearance and answer in the county court, and such answer may

be amended as in other cases. If the defendant made no answer in

wri ting in the justice court, and if he fails to file a written

answer wi thin rf~~l eight full days after the transcript is filed

in the county court, the allegations of the complaint may be taken

as admitted and judgment by default may be entered accordingly.

COMMENT: The word "five" has been deleted and replaced with

"eight. "

The purpose of this proposed amendment is to e:xtend the

time periods for tri.al date and filing a written answer

in county court. The extension is required for due

OC30049G



process considerations, in order to give a pro se

defendant the opportunity to receive notice of the appeal

and fi Ie a written answer where he or she has pleaded

orally in the justice court.

Approved

Disapproved

Approved with Modifications

Deferred

DJ:jk .004
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July 19, 1985
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TELECOPIER'1808'...-.2'",

PL.EASE REPL.Y TO

Mr. Luther H. S.oules, III
S.oules, Cliffe & Reed
800 Milam Building
San Antonio, Texas 78205

Re: Proposed Change in the Texas Rules of
Civil Procedure

Dear Mr. Soules:

In March of this year 1 attended the Advanced Civil Tr ial
Short Course in Dallas, at which you spoke. At that time, you
solicited comments and suggestions on possible changes in the
Texas Rules of Civil Procedure. Under rather unfortunate cir-
cumstances, I recently discovered what I believe to be a loop-
hole in the rules, and I wish to bring it to your attention.
If you are no longer a rnember of the committee that is respon-
sible for rule changes, 1 would appreciate your forwarding this
let ter to an appropr iate per son or letting me know to whom it
should be sent.

I was recently retained to defend a forcible detainer
action in a Justice Court here in El Paso County. As I am sure
you know, Rule 525 provides that pleadings in Justice Court
need not be written. Because time was extremely short and my
client, the tenant, wanted to keep expenses to a minimum, I did
not file a wr i tten answer in the case. Rather, we appeared at
the hear ing with all of our witnesses and successfully defended
the lawsuit. Having won the hearing, I assumed that the liti-
ga tion was concluded and that, should the landlord pursue an
appeal, I would receive some type of formal notice.
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Mr. Luther H. Soules, III
July 19, 1985
Page 2

Pursuant to Rule 749c, the landlord perfected his appeal by
the filing of an appeal bond. He also requested that the
Justice Court transcript be filed in the County Court and that
the cause be docketed. All of this was done without my knowl-
edge 1 as there is no rule requir ing notice of the appeal. I
was informed that an appeal had been taken approximately three
weeks after the hear ing in Justice Court, when my client called
me to inform me that he had received notice of a default judg-
ment taken against him in County Court. Upon investigation, I
learned that a default judgment had been taken against us pur-
suant to Rule 753. The pertinent part of that rule provides as
follows:

If the defendant made no anSwer in writing in the
justice c.ourt, and if he fails to file a written
answer wi thin five full days after the transcr ipt is
filed in the county court, the allegations of the
complaint may be taken as admi tted and judgment by
defaul t may be entered accordingly.

It then became necessary for me to expend considerable time
having the default judgment set aside. Not only was the
exper ience terr ifying for my client, who thought that he had
been evicted, but I was also shocked to learn that an appeal
could be taken and a default judgment rendered without any
notice to the opposing party whatsoever. It w.as my contention
in my motion to set aside the default judgment that the County
Court's judgment was void for want of due process. I honestly
believe that the failure to require notice of appeal in a
forcible detainer action renders this procedure constitutional-
ly defective.

As a general proposition, I am struck by what I consider an
inconsistency in the rules. An appeal to the County Court from
the Justice Court grants the appellant a trial de novo. How-
ever, Rule 753 dictates that a defendant's answer in Justice
Court shall serve as his answer in county court. Therefore,
the defendant1s pleadings in Justice Court, at least initially,
become his pleadings in County Court. It seems ratheranoma-
lous that the Justice Court proceedings should have such impact
in a tr ial de novo. The result, at least in my case, is that I
was caught completely unaware of the need to file a wr itten
answer in justice court.

While I have no excuse for my ignorance of Rule 753, I am
concerned that, as the rules are currently wr i tten, Rule 753
can work a severe hardship on tenants who successfully defend
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Mr. Luther H. Soules, III
July 19, 1985
Page 3

forcible detainer actions in Justice Court wi thout the assis-
tance of an attorney. It is fair to assume that in the major i-
ty of cases, a landlord who files a forcible detaine.r action
will be represented by an attoIney. I would guess that a
number of tenants who defend such actions do so pro se. Rule
753 poses a very real threat to a tenant who has successfully
defended a forcible detainer action without an attorney. It is
unfair, and I believe unconstitutional, to permit a default
judgment to be taken on appeal in County Court without the
requirement of notice to the opposing party.

I strongly suggest that another rule be added or that one
of the existing rules be amended to require formal notice to
the opposing party that an appeal from the Justice Court in a
forcible detainer action has been perfected upon the filing of
the transcript in County Court. The rule should expressly pro-
vide that notice be given once the case has been docketed in
County Court, so that the appellee can be notified not only of
the appeal, but also of the cause number of the case in County
Court. In my own case, we would have been required to monitor
the docketing of new causes in the County Clerk i s office every
day until the time for perfecting an appeal had expired. That
certainly is unfair and should not be the l.aw. The appellant
should bear the burden of notifying the appellee of an appeal.
Accordingly, I will very much appreciate it if serious con-
sideration is given to the request that I make in this letter.

Mr. Soules, I will be mor.e than happy to discuss this with
you further either by telephone or in correspondence. Thank
you very much for your consideration.

J¡æ'Ken ~ma~
-.

KC/ysp
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LAW OFFICES

BEARD & KULTGEN
12Z9 NORTH VALL.EVMILLS DRIVE

WACO. TEXAS
76702

.. 0 BOX 2JJJ7

PHONE 776,5500
CABLE BEKUWA

T£LECOPIER 776-3591

PAT BEARe
February 7, 1986

Mr. Luther H. Soules III, Chariman
SOULES, CLIFFE & REED
800 Milam Building
San Antonio, Texas 78205

Re: Proposed Changes in Ancillary Proceedings
Rules 62la., 657 and 696

Dear Luther:

Enclosed herewith are the proposed changes in the referenced
rules for submission to the Texas Supreme Court Advisory
Conuittee. There has been no objection from any member of this
com.":ittee regarding the proposed changes. Also enclosed is a
xeroxed copy of my letter to all members of this cOInmittee
dated January 24, 1986.

Very truly yours,

Pat Beard,
Chairman

PB: gaj

All Member~ of the Subcommittee
on Ancillary Proceedings
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LAW OFFICES

BEARD 8: KULTGEN
iUg HOR'VAu.Y "',u.ORIV£

WACO. TEXAS
76702 p, O. BOX ,21117

"'''ONE 776-5500
CABLE; BEKUW'"

TCLECi:P1E'" 776,3591

"'''T "£AI'O January 24, 1986

TO: ALL MEMBERS OF THE STANDING SUBCOMMITTEE ON
ANCILLARY PROCEEDINGS RULES 592-734.

Gentlemen:

Encloseà herewith are the proposed amended Rules 621a., 657,
ana 696 for your comment. In the absent of objection by any of
you prior to February 5, 1986 these proposed changes will be
forwarè.eà to Luther H. Soules, III for submission.

Very truly yours,

Pat Beard,
Chairman

FB: gaj

Enclosure
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RULE 657. JUDGMENT FINAL FOR GARNISHMENT

In the case mentioned in (~~bd=t~~~~on-3--o£-;u..-e~e~e-4f1~6

e~-tl:e-Rev;¡seè-G;¡'l;¡l-Stettytes_e~_TeX;;U;T_l~~~J subsection 3,

section 63.001, Texas Civil Practice and Remedies Code, the

judgment whether based upon a liquidated demand or an
...

unliquidated demand, shall be deemed final and subsisting

for the purpose of garnishment from and after the date it is

signed, unless a supersedeas bond shall have been approved and

filed in accordance with Rule 364.

CO:'U'lENT: Amends rule to reflect statutory amendments.

Proposed by Jeremy C. Wicker

Approved Approved with modifications

Disapproved Deferred

,(p Ç:7.....~
%
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RULE 62la. DISCOVERY IN AID OF INFORCEMENT OF JUDGMENT

At any time after rendition of judgment, and so long as

said judgment has not been suspended by a supersedeas bond

or by order of a proper court and has not become dormant as

provided by (Ar~~e~e-;;;;T-V~A~~~6~), Section 34.001, Texas

Civil Practice and Remedies Code, the successful party may,

for the purpose of optaining information to aid in the

enforcement of such judgment, initiate and maintain in the

trial court in the same suit in which said judgment was

rendered any discovery proceeding authorized by these rules

for pretrial matters, and rules governing and related to

such pretrial discovery proceedings shall apply in like

manner to discovery proceedings after judgment. The rights

herein granted to the successful party shaLl inure to a

sUccessor o.r assignee, in whole or in part, of the successful

party. JUdicial supervision of such discovery proceedings

after judgment shall be the same as that provided by. law or

these ,rJ,les for pretrial discovery proceedings insofar as
applicable.

COMMENT:
IAmends r~
i

Proposedl

~
~

ments.

Approved

Disapproved
lS
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RULE 696. APPLICATION .FOR WRIT OF SEQUESTRATION AND ORDER

Either at the commencement of a suit or at any ti~e

during its progress the Plaintiff may file an application

,for writ of sequestration., The application shall be supported

by affidavits of the plaintiff, his agent, his attorney, or

other persons having knowledge of relevant facts. The

application shall comply with all statutory requirements ane:

shall state the grounds for issuing the writ, includi~g the

description of the property to be sequestered with such-

certainty that it may be identified and distinguished from

property of a like kind, giving the value of each article

of the property and the county in which it is located, and

the specific facts relied upon by the plaintiff to warrant

the required findings by the court. The writ shall not be

quashed because two o.rmore grounds are stated conjunctively

or disconjunctively. The application and any affidavits

shall be made on personal knowledge and shall set forth such.. .
facts as would be admissible in evidence; provided that facts

may be stated based upon information and belief if the

grounds of such belief are specifically stated.

No writ shall issue except upon written order of the

court after a hearing, which may be ex parte. The court,

in its order granting the application, shall make specific

findings of facts to support the statutory grounds found t.O
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exist, and shall describe the property to be sequestered with

such certainty that it may be identified and distinguished

from property of a like kind, giving the value of each

article of the property and the county in which it is located.

Such order shall further specify the amount .of bond required

of plaintiff which shall be in an amount which, in the opinion

of the court, shall adequately compensate defendant in the

event plaintiff fails to prosecute his suit to effect and

pay all damages and costs as shall be adjudged against hir:
for wrongfully suing out the writ of sequestration including

the elements of damages stated in (A~~~~~~_~~
€iyi!-S~a~e~es J sections 62 044 and62~ 045 ~Texas Civi~

P!:actice and Remedies Code. The Court shall further find in

its order the amount of bond required of defendant to replevy,

which shall be in an amount equivalent to the value of the

property sequestereà or to the amount of plaintiff's claim

and one year's accrual of interest if allowed by law on the

claim, whichever is the lesser amount, and the estimated costs

of court. The order may direct the issuance of several writs
. .

at the time, or in succession, to be sent to different

counties.

COMr.ENT: Amends rule to reflect statutory amendments.

Proposed by Jeremy C. Wicker.

Approved Approved with MOdifications

Disapproved Deferred
OC300506



LAW OFFICES

BEARD & KULTGEN
1022'S NORTH V.ALL.EY MIL.LSORIVE

WACO. TEXAS
76702

'" o BOX 21117
"',,ONE 776,5500

CABL.E: BEKUWA
TEL.£COPIER 776-3591

PAT BEARD February 13, 1986

Mr. Luther H. Soules III, Chairman
SOULES, CLIFFE & REED
800 Milam Building
San Antonio, Texas 78205

Re: Proposed Change in New Rule 737

Dear Luther:

Enclosed herewith is the proposed New Rule 737 for
sub::1ssion to the Texas Supreme Court Advisory Comii ttee.
The only obj ection came from John 0 i Quinn and a copy of
hi,s _ telephonemessage is enclosed.

Very truly yours,

/-l -r-~
Pat Beard

PB : g a j

Enclosures

CC: All Members of the Standing
Subcommittee on Ancillary
Proceedings

OC300507



SECTION 10 INTERLOCUTORY APPEAL

Rule 737 Interlocutory Orders Not Otherwise Appealable

When a district jUdge, in making in a civil action an

order not otherwise appealable until after final judgr:ent,

shall be of the opinion that such order involves a controll-

ing question of law as to which there is substantial ground

for difference of opinion and that an immediate appeai.žrom

the order may materially advance the ultimate termination

the litigation, he shall so state in writing in such orêer.

The Court of Appeals which would have jurisdiction of an

appeal of such action may thereupon, in its discretion, per:rL...

an appeal to be taken from such order, if application made
to it wi thin ten days after the entry of an order.: Proyiêeò,

hOt.¡ever, That the, provisions of Rule 385 (b) notwithstandi

application for an appeal hereunde.r shall stay proCeedings

the district court if the district judge' or the Courto¡

Appeals shall so order.

Source: 28 U.S.C. 1292 Cb)
~
~

1:;~

Suggested byi Jay M. Vogelson, Dallas

Approved Approved with modij

Disapproved Deferred
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DICTAPHON MESSAGE

Mr. 0 i Quinn

February 12, 1986

Dear Pat:

I am adamantly Opposed to proposed _Rule 737.

For years we have followed rule that there can be no appeal..
after a final jUdgment. This system has, on balance, worked
welL. I realize that there are certain extraordinary situations
in which someone could argue that there ought to be the right
to interloctory appeal, but on the other hand the federal
practice just encourages and causes inordinate delays as
lawyers wrangle over trying to appeal .all the preliminary rulings.
Any benefit out of the interlocutory appeal practice in Federal
Court is, in my judgment, far outweighed by the delay that it
genders.

Chief Justice John Hill and other members of the court have
advised that they were going to get rid of delay in civil cases
and set up procedures that encourages the prompt trial of cases.
This proposed Rule 737 is a retreat from that goal.

Verbatim from Regina whose is Mr. 0 i Quinn i s secretary of his
letter to you that mailed today.
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LAW OFFICES

BEARD 8: KULTGE~
in. NO"" VAL MILL OA1VE

WACO. Ti;X4S
7670:2

p, 0 BOX 21117
PHONE: 776'5500
CABLC. BE:"UWA

Ti:\,£ço"t~".'T6.3S91

PAT IlCARO

February 7 J 1986

TO: ALL ME~ERS OF THE STANDn;c SUBCO~lITTEE ON
ANCILLARY PROCEEDINGS - Rule 737

Gentlemen:

Enclosed herewith is the 
proposed new Rule 737 förY9\lrco....enc..

In the absent of objection by 
any of you prior to February 12, 1986,

this proposed change will be forwarded to Luther H. Soules ¡It for
sub::ission.

v~u...
~

Pat Beard

P3: gaj

E~closure
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C:;) I '-"-
lAW OFFICES

SOULES 8 REED
800 MilAM BUILDING' EAST TRAVIS AT SOLEDAD

SAN ANTON 10. TEXAS 78205

STEPH""IE " BELBER
ROBERT E ETtiNGER
PETER F. G.'\ZD"
ROBERT 0 REED
SUSA' 0 REED
R.,\'D J RI"tlN
IEB C S,","'FORD

SUZ""E L,\'GFC'RD S"MOR.D
HUGH l. SCOTT. JR.
SUSAl' C. SHA"'''
LUTHER. H. SOULES III
W. W, TORREY

TEUPHO'E
(512) 224,9144

April l4,1986

Mr. Pat Beard
Beard & Kul tgen
P. O. Box 529
Waco, Texas 76702-2117

Dear Pat:

Enclosed are proposed changes to .Rules 621a and 627 submitted by
John Pace. P lease draft, in proper form for Commi ttee
consideration, appropriate Rule changes for submission to the
Committee and circulate them among your Standing Subcommittee
members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

LHSllI/tat
encll as

¡/Vy~
LL~:rHERl H. SOULES III-- /

--,,///
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II fI .ILSTIC:E

)011:- l, IHll

THE SUP R E :-1 E Co U R T 0 F T E X A S
PO. BOX 122-18 o.inoi STATIO""

ILSTICES
SE.RS McGEE
ROBERT ,I. CA'lPHEll
I'RA:-KU:- S, SPE.RS
C.L R,"Y

)AMES P. \\.,..ll...CE
TED Z, RORERnO:-
\\'II.UA'I \\ KILGARlI:-
RAll :\. GU:-ZALEZ

Alsn:-. TEXAS 78": i i

March 10, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 621aand Rule 627

Dear Luke and Mike:

CLERK
MARY ,i. \\'AKffIElD

EXEClTI\'F. ASS-r,

WIllIAM L \\'ILLIS

Amll:-ISTR,\TI\'E ASS-r,

MARY A:-:- DEFIBAlGH

I am enclosing a letter from Mr. John A. Pace of Dallas,
regarding the above rules.

May I .suggest that these matters be placed on our next
Agenda.

Sincerely,

Jll..\t. Wallace&/stice

J PW : fw
.Enclosure
cc: Mr. John A. Pace

Pace, Chandler & Ri ckey
Attorneys and Counselors
2720 Fairmount Street
Dallas, Texas 75201 OC300512
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G

b~7

~~
JOHS.. PACE
LE\,'lS CHASDLER
GER,..RD BRICKEY
JOSATlS .. PACE

9ìce. ~¿" fP~.
~~ ad tf~¿N
¿?¿t/ .7~¿, .%u¿'
Çla/, $T~ ?.;¿c'/

The Honorable James P. Wallace
Justice of the Supreme Court of Texas
Supreme Court Building
Au s tin, T e x a s

RE: T.R.C.P. Rules 621a and 627
Dear Justice Wallace:

In 1984 our firm was retained in connection with
prosecuting an appeal from a judgment entered by one of the
Dallas District Courts.

Immediately after the judgment, notice to take
deposition was issued by Plaintiff to Defendant under Rule
621a. Conference5 were held cDncerning the furnishing of an
indemnity bond or escrow agreement pending prosecution of
the appeal. Finally, pur f1rm agreed to produce the Defendant
for de po 51 t ion . He was not in Texas at the time and did not
appear.

Execution was issued which was superseded under Rules
364-368, T.R.C.P. Shortly thereafter Plaintiff filed 

a MotionfÐr Contempt and Appl ication for Turn Over Rel ief. Defendant
r e p 1 i e d s tat i n 9 t hp t the e x e cut ion had bee n sup e r sed e d .

At the hearing the Trial Judge held the Defendant in
contempt, ordered payment of a fine of $500.00 and sentenced
him to 24 hours in the Dallas County Jail. At the jail this
Defendant was subjected to customary treatment inclUding .a
strip search.

I bel i eve S u c h t rea tm e n tin e x c usa b 1 e.

At the meeting of the Texas Bar Association in San
Antonio in July 1984 Justice Calvert spoke to the Bar in con-
nection with the issuance and amendment of the Texas Rules
o f C i v 1 1 Pro c e d u r e . I w rot e Jus tic e C a 1 ve r tan d r e que s t e d a
conference. He replied stating that the matter should be
submitted to the Supreme Court of Texas. Because of illness
in my family and personal problems, this has been delayed.

00300513



The Honorable James P. Wallace
March.5,1986 Page-2-

1 now request the Court to examine the provisions
of these rules and my suggestion that Rule 621a be amended
requiring the issuance of execution prior to proceedings
un d erR u 1 e 62 1 a . T his a me n d men two u 1 d g i vet he j u d 9 men tOe _
fendant the right to supersede.

I have the complete record in the suit referred to
and wi 11 com e to Au s tin at any t i m e i f my pre s e n c e i s r e q tJ est e d.

Your5 very truly,

ai l!d~/
jOhn A. Pace

JAP /dvb

Enclosure

OC300514



Rule 621a. Dbco\"cry in Aid of Enforcc.
ment of Judg-mcllt

At ~iny time aft~r r~ndítion of juùgmi:nt, and
so lung- as said judg-in~nt ha,: nut UCtll su;,-
p~nJeJ by a su¡.ers~J!:as Lond 0r Ly orJer of a
proper court and h:is not b~l.úme dormant :is
provid~ù by Artíde~773. V.A.T.S.. the success-
ful party may, for tli~ PUq.lOSè of oLtainilig

inIorm~ltion to aid in the entorcement of such
judgm~iit, initiate and maintain in the trial
Court in the saiie suit in which :::iiJ judgment
was rt'ndel'~d any discovery proc.eeding autho-
rized by these rules for pretrial mattds, and
the rui~s governing and related to such pre-

trial discovery procedings shall apply in like
manner to discovery proce~dings after judg-
ment, The rights herein granted to the SUI.-
ce::sIul party shall inure to a successor or
:issignt'e, in whole Or in part, of the succe::sful
party. J udicial sup~rvjsion of ::uch discovery

proc~edings aiter judgment shall be the same
as that provid!:d by i:w 01' these rul!:s fOr
pretrial di:;covery prOceedings insof:ir as appJi.

'cable.
(Addd uy ordi:r of July 21, 1970, i:f, Jan, I, 1971.)

Notr: 'liii,¡is an"w riil~ df,,ttí\'o: Jaiiuary I, 1~71.

Rule 627
ASCILL.\HY PROCEEDINGS

Rule 627. Time fOr b::uancc

If no supersedeas bond or notke oI appeal,
as requiretlof agi.nde$ exempt from filing
bonds, has been filed and approved. the tlerk
of the court or justice of the peace shall i:su~

the execution upon such judgment upùnappli-
cation of the successful i.artyor hi:: attorih:Y
after the expiration of thirty days from the

. time .a final judgment is ::igned. If a tinii:y
- ----- - .-

motion for new trial or in arrest of judgment is
filed, the clerk shall issue the execution upon
the judgment on application of the party or his
attorney after the expiration of thirty days

from the time the order Ovei'ruling the motion
is signed or from the time the mution is OVer-

ruled by operation of law,

(Aniciii.cd by orùcrs of July 22, 1!J75, Idf. J¡in, I,
19iti; Jun~ lO, lllSO. c:ff. Jail. I, 10;:1; Di:c. 5, 198:1,
erf. Avril I, W8,L)

Sourco:: Art~. :!-i-is and 3771,
Ch'ln~~ by am,,niJini:r.t dfo:ctiv" January I, InlÌ: The

wor.J "tw"lly" i~ cliar.i;,,d to "thirty."
Char.~e by 'lnh!ndll.:nt i:if~ctiv" Jaiiuary I. 1%1: Th"

rille is ti:xtually r~'vi~"J. It is chan¡'"d so tifllr ..ii run

frum tli.. time 1h~ judg-in..m or on!cr is :,1¡,Ii,,iJ ur OVerruJ"d
by op.:r;,1iùli 01 law,

CIi;in~~ by arni:iidm,,nt "U,,êtí\'t! April I, I~H.i: T/lê
..ords. "lrom th.. iìin.. thi: niotilJlI," :ir~ in:.o:rkd ;ifkr th"
wurd "ur" iii ti,.. sc\:oiid SO:II10:1i\:",

OC000515
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PRO POSED AM ENDMENT

It is submitted that the provisions of Rule 621a, Discov-
e r y in Aid of £ n for cern en t of Judgment. T. R . C. P ., don 0 t protect t n e
j u a 9 r.1 e n t a ~ b tor IS rig ht s top r i v a c y but ins tea a m a k e him a n a the
assets of his business fair game to an unscrupulous judgment creaitor
who has obtained a judgment.

The provisions of Rule ó21a authorize th~ judgment plain-
tiff to give notice for depositions to enforce the jUdgment imme-
diately after entry of the juagr.ent. Such a course of aiscovery
cari b ~ f v 1 1 0 n ¿ d r e 9 a r d 1 es s .0 f the fin a 1 i t Y 0 f the j u d 9 men tor t h t:

rig h t s 0 f the j u d 9 r. ~ n t deb tor t os II ~ e r sea e the j u d 9 men tun d e r the
provisions of Rules 3ó4-3ó8, T.R.C.P.

Art. 6 2 7, T i r. e for I s sua nee , provides "I f no $ u per sed e a s
bond. . . has beenfile~. .. the clerk of the Court shall issue
the ~xecution upon such judgment upon application of the successful
party or his attorney after the expiration of thirty days from the
tine a final jUdgment is signed" or motion for new trial overruled.

These rules dO NOT require the judgment to be final nor
dO tney require that an execution be issuea so the jUdgment debtor
can sup e rs e d e t he j u d 9 r; e n t . The r u 1 e sma k e ô v ail a b 1 e tot h e j ud g _
ment creditor all of the information which could be secured by depo-
sit ion p r:¡ i n g into his personal a n db u sin e $S financial affairs in
a man n e r s 0 tho r 0 ugh and d eta i 1 e d a s t 0 1 a y bar e tot h e j U d 9 men t

creditor all of the business facts and assets of tne jUdgment
debtor. An example of the detail of inquiry for a subpoena Ouce$
tecum is attache~ as an exhibit.

This certainly was not the intent upon the issuance of
Rule 621a.

It is proposed that d i s co v ~ ry proceedings i na i d of a
j u d 9 me n t s h 0 u 1 d not be aut h 0 r i zed u n t i 1 AFT E R the i $ $ u a n Ceo fan
execution so the judgment debtor can have the right to protect from
t~e prying eyes and ears of creditors and adversaries the innermost
facts of his business. The rule should be amended to require that
execution be issued BEFORE the discovery proceedings. This gives
the judgment debtor the right to keep private his personal and busi-
ness affairs.
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.You. and its derivatives refers to Deponent.

Each and every document Showing every property orasset In which you have ony direct or indirect fjnanci~l
interest, including but not limited to the following: savings
accounts, certificates of deposit, money market certificates,
checking llCcounts and/or any other sum of money on deposit In,or . owed to you by, any financial institution: stock
certificates, bonds debentcntures, portnership and/or joint
venture agreements, and each and every other õc1cument that
relates to any ownership interest in, or debt oweè. to you by,
any business or commercial organization; re~l property
interests owned by you, including any lease, or any 

"minerdli n t e r es t s 0 r 0 i 1 and 9 a s r 0 ì' a 1 tie s, w 0 r kin gin t e i: est s , e t c . i
r e t ire men t . pens i on , or pay r 0 11 s a v i n g s p l.: n or aii y s i mil a r
assets; POlicies of i nsur ance wh ich you own: titles to each and
every automobile you own, including stotion wagcin:3, trucks,
etc; right of access to a sofe deposit box or storage vaul:;
T:oneyor any other property held in trust either vest.ed or
contingent; judgments, promissory notes, debentures, or othn-r
docu:"ents evidencing a debt C','eè to you âi'd condi :ional $aie~
cont:-acts, security agreements, deeds of trust, rio:tgagcs or
other documents relating to secur ity for a debt that is owed to
you, documents relating .to copyrights or patent:; which you
hold; licenses or franchises unècr which you hold rights as ~
license or franchishee; Contracts or agreement under which j!l'U
have rights, including any accOUn~s Pùy.:bl.e o...ed to you; ~:1:'
other asset or property owned by you that is not ir.entioned in
the preceding list.

A copy or original of each and every financial
state=ent 0:- other èC=~ment sübni tteòor prepa~cd t.y ~'cù on or
~fter ~anuary 1, 1980 in connection with, or related to,
activities involving any financial institution, including b:.t
not limited to d.ocurnents prepared in connection with on
application for a loan fro~ ony financial institution.

19B1,
other
those

A copy of original of e3ch and everyinsur=ncc pel!:;
Or other docu::ent reL:iti:-g or pcrt..:ining to pPrFu-i')~l rrnr',::~;'
on which you now have, or .:t any time after Jani:o.ry 1, 1980
have had, insurance coveri1CJ~, IncluJln'J cut not li~ited to,
documents relating or pertaining to insurance coverage on
autoQobiles in which you own o.n interest or which are in your
possession or are subject to your control. The foregoing ~lso
includes but Is not limited to documents reloting to insur~ncc
coverage on jewelry in which you own an interest or ..hIch 10
subject to your control or in your p.o~~~~~icn, such as lists of
items of jewelry which are to be covered by such policie~, or
for which coverage is requested.

Your income tax returns for the years 1979, 1980, ~nd
including all ::chedules, att.ich;nentz, \--2 forlJs h.c'p~(ld
èocurnents pertaining or relating to the prcpOOiOtHfltSt
returns.



JOHN A. PACE
LEWIS CHANDLER
GERARD .8, RICKEY
JONATHN A. PACE

l9au, ~m/~ BC ~f~ru~~
¿?¿tJ $~ y~
,q~, y~ /'.J¿tJf

March 12, 1986

TELEPHONE
AR.EA CODE 214

671-7577

The Honorable James P. Wallace
Justice, The Supreme Court of Texas
P. O. Box 12248
Capitol Station
Austin, Texas 78711

RE: Rule 621a and Rule 627
Dear Justice Wallace:

I am in receipt of a copy of your letter to Mr. Soules
and to Mr. Gallagher referring to my requested Amendment of Rul es
621a and 627 of T.R.t.P.

I think additional information might be helpful:

1. Execution issued February 6, 1984 (copy)

2. Supersedeas Bond furnished and approved February 17,
1984 (copy)

3. Writ of Supersedeas February 20, 1984 (copy)

4. Motion by Plaintiff for Contempt filed March 15~ 1984

5. Court sets hearing April 20, 1984

6. Order holding Defendant in contempt (copy)

1. Petition for Writ of Habeas Corpus (overruled) (copy)

I believe the rules should be amended to provide that
execution MUST be issued BEfORE discovery may be commenced under
R u 1 e 621 a . T his amendment wi 11 g i v e to the De fen d ant the rig h t
to supersede the judgment and thus prevent the harrassment of
discovery, a p 0 ss i b l~ fine and jail sentence involving as t rip
search.

I e n c 1 0 sea cop y 0 f a c 0 1 u m n i nth e D a 1 la s M 0 r n i n 9 New s
of March 11, 1986 which might be of interest.

Yours very truly,

JAP/dvb
Enclosure

// .~~ /h~ d /~.L
¿/John A. Pace

OC~J0051S



The Honorable Jam~s P. Wallace
March 12, 1986

Page -2-

cc: Mr. Luther H. Soules III, Chairman
Sup reme Cou rt Ad vis ory Commi ttee
Soules, Cliffe & Reed
SOD Mi 1 am Building
San Antonio, Texa~ 78205

cc: Mr. Michael T. Gallagher, Ch~irman
Administration of Justice Committee
fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, Texas 77010
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Court bacl(s
strip search. .restriction
By \Viliam J. Choyke
Washington BUTeau 01 The News

WASHINGTON - The U.S. Su-
preme Court refused Monday to
consider a challenge to court-or-
dered restrictions on strip searches
by Texns police and jail offcials,

. Without comment, the court let
stand rulings by a federal district
judge and the U.s. Court of Appeals
for the 5th Circuit that the strip-
search policy of the Lubbock
County sheriffs offci: was uncon-

sti tu tional.

The county's practice was to con-
duct strip searches of all detainees
before they were booked, regard-

less of the severity of the crime for
which they were held. The case
stemmed from a complaint brought
by two women, one who had been
arrested for public intoxication and
the other jailed after a routine traf.
fic stop uncovered an outstanding
warrant for issuinß a bad check.

The Sth Circuit Court, upholding
the ruling by U.S. District Court

Judge H61lbert O. Woodward, said
last summer that the county's pol-
iey of "permitting a strip search of
any arrestee, including minor of-
fenders awaiting bond . . . was an
unconstitutional violation of the

Fourth Amendment guarantees
against unreasonable searches and ,
seizures."

Tuesday, March 11, 1986
i\ ñùiñber of jurisdictions i1crolòs

Texas have similar policies, al-
though m61ny have limited the,ir use
of strip searches of detainees 1n the
aftermath of other court decisions.

I
i

The policy of the Dallas County
sheriff's offce, which is responsi-
ble for all prisoners booked in the
four county jails, already meets con-
stitutional guidelines. Spokesman
Jim Ewell said that no one is
stripped searched until he or she is
assigned hOl1Sing and then only
when given jail garb. . ..

Woodward's guidelines prohibit
the county from strip searching any
detainees without probable cause

before placing them in the generiil
jail population, which occurs after
bond has been set and the arrestee
has had the opportunity to vost it.
They allow the sheriff to conduct
pat-down searches for weapons and
contraband and to conduct strip
searches "if . . . there is reason to
believe that an individual de.tiiinee
is concealing a weapon or contrn.band:' .

In another mntter, the court reo

jected the appeal by Humble Explo-
ration Co. and its oWner, Pat Ho.io.
way, that they mUSt pay $82 milon.
in a suit charging them with fraud.
The suit was fied by Jane It;
Browning, her family and others in
1979 and charged thp,t Holloway iUe..
gully iicquired shares of HUmble
stock and defrauded them OUt of
their rightful shares in the com-

pany. A jury ruled in the Brown-

il1gS' favor, but the case has been
mired in the courts for years.
Stall writer Eliot Kleinberg in Dal.
las contributed to this report.
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'17- .l;2lÚO -iJ
CAUSE NO. ~-u~L~~-~v'

COURT OF DALLA COUN '" TEXA tDick Witkovski d/b/a
Besco International

Appellant

IN TH 95t~ iUicÌÁL ~ìSrRièf

CSI Electronics. Inc.
Appellee

i:
i:
i
i:
i:
i:
i:

oJ __: "' ...-..

vs,

SUPERSEDEA BOND

WH. in the above entitled and n~bered cause pending
in the 95th Judicial District Court of Dallas County. texas. judgment

was signed on the 29th day of July. 1983. in favor of CSI Electronics.

Inc.. Appellee. in the sum of Seventeen Thousand and no/1OO (S17.000.00)

Dollars. plus cost of attorney. in the amount of Three Thousand Five

Hundred and no/100 (S3.500,00) Dollars. plus interest thereon at nine

percent (9%) per annum until paid. froø which judgment Dick Witkovski

d/b/a Besco International. Appellant. desires to appeal to the Court

of Civil Appeals. Fifth Supreme Judicial District of Texas, sitting

in Dallas County. Texas; and

WHRE. A~pellant desires to suspend executiOn of said
judgment pending the termination of such appeal:

NOW. THEFORE. we. Dick Witkovski d/b/a Besco International

and Gramercy Insurance Company as Surety. acknowledge ourselves bound

to CSI Electronics . Inc. . APpellee. the sum of Twenty Six Thousand

Three Hundred Forty Five and 52/100 (S26.345,52) Dollan. said sum

being at least the amount of the judgment. and costs. plus interest

at the rate of nine percent per annum on the sum of Twenty Six Thousand

Three Hundred Forty Five and 52/100 Dollars. from the date of the judgment

until final disposition of the appeal. conditioned that Appellant shall

prosecute the appeal with effect; and in case the judgmnt of the Supreme

Court or the Court of Civil Appeals shall be against him. he shall

perform its judgment. sentence or decree and pay all such d~ges as
the Court may awa~d against him.

Witnessed our hands this 17th day of February. 1984.

MP~9t~ J:/2;;17h

BILL LONG
CI~rk of th~ D;a.ict CourU

Dalla.s Co:D!~X~
l)A,,!.L ~Deputy

i.AY OF
19Lf By:

Dick

By

ooa00523



CIVJf: IN3 COAN
Jbtpn, T~s

GI-00070V

II OF A'lE: AN CE:lFCA'I OF Aur'l OF ATrE:(s)-INFAC

;Z AL HE ''BY TJI-i PR~ THT CRAw Il cnAN, a corprit1ai du.org \ler the lm
or th State of Texas, an havi its pripa office i. th City of lbto, Ccty or Harra,State of
'1, hsth rie, cotituta am app:inta, am does by tlte prests ma, cotitute az app:int

William V. Vansyckleof Dallas, Texas , i te tru am li Attol'(s)-inh:, with Ml por
an aithrlty hereby coei- to s~, exte an ackledge, at ar place with the tbted Sta~, or if
't follc: line be flll$ in, with the ari there desigta Texas ,the follOo
Ù1t1't(s): bonda, except bail bonds

¥Uiir eole sigtu am act, BI am all bo, ll other vrtil ob1itoiy in the natue or the bom,
an lI an al COts ~5riei:c~i:di~g one-hundred thousand dOlll1r& ($100,000)

am to bim aw lN ~, thereby Il fully am to the i- eriit as if the ssi 'Ire s~ by
the 1\y aithrlze ofceri of æ. INAlE aJAN, an an all the acts of sam
AttDl'(a)-inYact, piænt to the autrrl1õ here1ngi~n, Are hereby ratifiiñ amconii.

4

'l app:intænt is iæe \ler am by eitrrl1; of the follCl St4~ Res1ut1oæ of sai CapilT whch
Reeolutions ar Tl in t\1 tbrce am effect:

\I: '!t eam of the folJ officeni: Chmi,Pr1dent, ~wt1ve Vice Pr1dent, ~ Vice
Prent, Seretary, An Asistat Seretary, iæ Íl tii to ti ap¡ii Attori.iFact, az Agts to
lIt for az on ~half of the Ca am ma give .1I s¡ih app:inte Il autrrl1õ as his certifiate of
eitbrlty an other vrti oblitory in the natu or a boir, az an of ai officers or th br of
Ilni iæ at IU tim røw ar such app:inte an reoka th por am autrrilN gl~ll him.

a: Tlt BI bom, or vr:ti~ obligatoiy in the natu of s bon, shil be ved am bimi~ upll the
~ vhei (a)sÍfed by the Ct1', th l'ident, Extive Vice Prident, or II Vice :Psident, or (b)
ihyexecte (mier Bea, if reuirs) by one or more Attorney-inFa puænt to th por des:ried in
hie or thir certificate or ceficates of iitlirlty.

'l Por of Attorn an Certu:l!te of Autrr ie 1i1g an sl!ed by fl!æ!.eller am by eutlDrllì of .
t.'w follow s~ Relition of æA"ECY INE roA.V' .mål Rilit1011 111 Il ti %'l .%brc ãf--- -- -
deeet:

\O Tht the sigtu or eaå of the follc: off1æni: Chill, Pnisent, Emtive Vice 'Pa1ient,
An Vice Prident. Seretar., Ji Assistat Seretiiy, am the eeii of the Cc .ii be afl1ed by
AttorninFact for pu only of l!eati bonds az other vrting oblltory in th lltu tmeref,
ii I1 alil be vid an bini~ upn the Capi'f in the futue with red to II bi to wbic it is
attach,

æA'£I1mc WlA1

-_.-' BY~/
'" PricIt -

Stteo!' i; Yorl.ty of ii York . ..:.. .
Co th 13thdi of Sept. , 193, beore me ¡inina1y Cl-l_~~tss..i:)!'_-k..wl :iÙ1 by_
iæ duly swrn, did depo an si t.t he is Pridet of GA Il CCAN, th COZ'i"tin
clried 1nam wh eoea.te the DDoe 1røtiut; tht'he ic th sei of e&S C011XU'ltioc; that the
.. atfUe to th Mid 1ntnit 11 euc COl'rBte ee; ai tht he -ited tb Bl 1ntlUt 011
bif or th c:orpiitic 'b IIthGr11¡ or hil o!f1ie urer the ~ Illit1i tbi.

MI ti FAINe i' il .. .. Yn
..__~ "-41102"-ot it .. .lI c;

c:.._ i- .."" 30 ,11'

lu ~~ i .-
Ibtaiy lic

ttJ:=A~;
.. '.-

_t.~r.'~ Si-:l'biry Or aw IIG CX, . øto oorpnit1 of the Stte of 'h ro
..c Cf":úT, t.t 'a t'""i~ ei IittAct ~r at Att. ii OBte at Autb1; i-ne in f\1
fbitaaS hu ~ ~ ~; ei f\llfI, tlt the Stq¡ iilit1, U Nt tll' 1A tl
c:_:CB~,~ l.t.'\iit) ar ii in fo.

~ .; .;.. In .. ci". or ll::;:Jl":U:: nh '" of oo:i ° 
Çlij 

4



SHERIFFS rJ:URN t~\:i';'~"',,'
i ~ ~O HA tb.,._~L__.~_._ily OL___~.__,._,,__.._.._...A, D. 19 ~7'..¡o,',/S __~-1. .. -- ~l-;rA ;-*"--;rA. PL

aJ !."JJ:'cloc"_\f-.u by dd'lCI lD,._~,-l.J.4:h,&!wJl~'c.'1-""~
'-"-..'r..-'";t\'_.._-7'.¡ , "'--"---"- ;.=" --:-,..._..,..~:-:-"';_.._---",._,....

1 ~/ Û ¡.. /1/ . THIS is TO CE...I.7Y 'r_~T 1 IL1: T..IS PAY
.,.._._-,.,.,,,::.,-'70 ;;-v'..c:'--..--'_."--COPn.,..u't:il~'W¡."I\Z.S'1l11......"..,

== :=====-====~:=~~~::ltiE::::=:::=
&he wi&hin named defend.nl.,_ in penon, a tre copy of thi. wriL

Oriliri Petiiion.

FEES:

Serving ......... ,..Cop........,..,.. . . 4.._."",___..,
Mile.ge..,..".....Mile.. S"'ï~Total $,..7.~
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nlT OF St"ERSEDEAS.

THE STATE OF TEXAS
To ,he Sherff or ..y Coiible oiDalku C~u.""CR£TINC:

, . ..' ~ ..; ,,' ~ . -

Wherea.. OD -ùe..__..,;;.9,th..;;;.,.,:::ay oL_JULy..'....... ,........_"-. D. 19"8-3" iD eau"" ilo,....1.9,'-,42,6,Q.- D

eDtiiled
XEX~KXNX%K~XXKXXKiäiäXBXX~~XXM%XRMX%X~MXK

..._u...._.._u___......_..._....._..........._...-................n" .........._....n......__......................................... ................................_....

CSI ELECTRONICS. as
...._,..,_..,.._..._".,.,..,.,~".."..""',..., __ m'_._.'.",...............,."..,...,.,.., ",.....,...",'."........,..,.."..,....'""".,.', P!aintirr,

vcraus .......... ........_..._.. ..._......_._.._.._..._..._.._..............~;.r;.._..._.n.._..._- .... .....n................. .........__.....................~......4__.

,..p.~,:,~.,,~,~~?.:e.~.~,~.~-,,?.!.~ !.~,..~~,~,c:.e_r~:£~~.~.~,T-,r,~~~r.,!.,..~s ,..,., ....,',..,,',...,...,.,.,..,......... Defendant,95th ~... _. ...' ,in the..,............,..., ..Judicial Di,uict Cour or Dallai ConDty, TllU.,:;ud~cnt Will rendered iD .aid counI , .'i" .
in favor of oaid plaintifr aod ai;ainit ..id deCeDdaot ror the lwâ or _..-sÆ.E?,.,;H,~,~.~,7..,............,.,_,.,',..,._,..

",.t

...,.....,_,.....,....~"'__.._. .....,.., _.,.",_~_.,._,.,___._..__.Dollan, and all oosti in thin behalf expended. and toI .
enforce the collectioD of whicb judgeDt the clerk or said oour~ did.-oD the....,.....Ji,t,p...........".....,....d.y of

February 84,..,....",......._".. .......,..,..",.,..._.........A D. 19..."....... at the request or the pliiiiitiff, iuue aD executioD .sain.t the

property or the said defendaDt, which executioD is DO,, in the hands of ,.g.~c;~..~!,ç.~.A.R-.J?:?.9.~.!...ç.QJ~.S.TN3LE

mæ of Dallai County.

ADJ, wbereai, sinee the h,nllDce (lr ..id execution on, to-wit: the........,..,."...?,!,~...........,........d.y "r

FEBRUARY 84
. ...........,.,..,........",....,..".,.....,..,.,..,A. D. 19,........_. the dereDdaDt iD aaid judgment fied iD thii court a iuper-

..,lea. bODd i~ said c.use;

Therefore you lie herehy commanded tht you require ilie aaid ,..-!~Ç.~.)~,!,ç.~t.B!?~P~.!....~9..~~!!-!.E

~~. of i\id County aforesaid, to suspend al furher proceedings 
under the aCoresaid execution, until iaid

('auO( i. finally determiDed by the Cour oC Civil App..a1.. iD and Cor tbe Fifth Judici~1 Di.trict of
,

Te..., at Dalla.. Ten.. to which the aae baa beeD appealed,

, ..... : . . . .
Herd" Fail No~ but oC thi wrt make due retur ihowing bow you ba\'e executed the uine.

Witne..: ....,.._.,_.S,li;,i;...,~.Q~-G""_._,,.,_._-,-,.. Clerk of the Di,mct Cours or Dalla. County, Texas.

Civen under o:y band and ii or ..id Cour at oUice in Dalla.. on thii the,..".....,.,...~.~,~.~"..".."..day

FEBRUARY 84
0(....,."."..",....."... ..,..,..,...,.......,...._Å. D. 19..,,___,.



NO. 79-4260-D

CSI ELECTRONICS, INC.
IN THE DISTRIC: COURT OF

v.
DALLAS COUNTY, TEXAS

DICK WITKOVSKI d/b/a Besco
International

95TH JUDICIAL D1 STR1 C:

ORDER

On April 20, 1984, the Court heard plainti:f's motion for

contempt. Plaintiff appeared by counsel, anè defendant appeared in

person and by counsel.

The Court finds and concludes that defenèant Dick ~itkovski
has willfully.violated this Court's Order signed OctOber 15, 1983,

by failing and refusing to appear for his deposition as therein

ordered.

IT is THEREFORE ORDERED, ADJUDGED AND DECREED that:

1. Dick Wi tkovski is in contempt of th.is Court by his

willful violation of this Court i s Order'signed October 15, 1983;

2. Dick Witkovs'ki is sentenced to pay a fine of S500.00

by April 30, 1984, payable to the State af Texas and delivered to

the District Clerk of Dallas County; and

3. DiCk Wi tkovsk i is sentenced to 24 hours in the Dallas

County jail, and he shall immediately be taken int.o the cvStody of

the Dallas County Sheriff and held and detained in the Dallas County

jail until 9 :00 a ,m., April 21, 1984.

Defendant excepts to this Order,

Sigr.ed: April 20, 1984, at '''0 a.~. _ ~~¿....'I
DISTRICT ;UDGE

OC300~27



COURT OF APPEALS
FOR THE

F 1 F T H SU PRE M E J U 0 i CIA L 0 1ST R 1 C T 0 F T E X A S

AT DALLAS, TEXAS

EX PARTE:

DICK WITKOVSKI, Relator

PETITION FOR WRIT OF HABEAS CORPUS

TO THE SAID HONORABLE COURT:

DICK WITKOVSKI, relator, petitions fora Writ of Habeas

Corpus, and as grounds therefor shows:

i.
Relator is within the juriSdiction of this Court, and

this Court has juriSdiction over this matter pursu~nt to Article

1 8 2 4 a, Rev i sed C i v i 1 S tat ute s 0 f T e x as. The f 0 1 1 ow i n g p e son .wo u 1 d

bed ire c t 1 y a f f e c t e d by t his pro c e e din g: C S I E 1 e c t r 0 n ic s, I n c . ,

Plaintiff in Cause No. 79-4260-0.

11.

Relator is illegally confined and restrained of his

liberty in Dallas County, Texas by Don Byrd, Sheriff of said

County. I nc 1 u d e din t bet ran s c ri p t f 11 £ d he r e wit h is ace r t i f i-

cat e fro li the Sheri f fin d j cat j n g the fact that r e 1 a tor is in his

OC~J005Z8



cu s t od Y .

I I 1.

R e 1 a tor i s confinement and res t r a i n t is by vi r t u e of a

commitment and capias pro fine issued by order of the 95th Dis~

trict Court of Dallas County, Texas, rendered the 20th day of

Apri 1, 1984~ whereby relator was adjudged and held as for contempt

of such Court in a cause numbered 79-4260-0 and styled CS1 Elec-

tronics, Inc. vs. Dick Witkovski d/b/a Besco International. The

contempt arose out of the relator's alleged violation of an order

of the c 0 u r t r end e red on or about 0 c to be r 1 5, 1983, or de r i n 9 r e _

lator to:

"QRDERED THAT Defendant DICK WITKOVSKI appear for deposi~

t i on at the office of P la i n t iff i s counsel, M 0 r r i s C . Gore,

9500 Forest Lane, Suite 435, Dallas, Texas 75243,at

2:00 P.M. on November 11, 1983, and then and there pro~

due e the doc u men t s r e que s t e d by P 1 a i n t iff in its Not ice s

of Deposition."

Certified copies of the order dated October 15,1983, the order

dated April 20,1984, and the commitment and capias pro fine are

included in the transcript of papers filed herewith, to which ref-

erence is made for all purposes.

I V .

Relator would further show tbathis confinement and re-

straint is illegal for the following reasons:

1. The order of the Court dated April 20, 1984, is

void for the reason that~

OC300529
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(a) Counsel for both partis to this s~it agreed that

the a p pea ran c e of relator 0 nN 0 v em b e r 1 5, 1 9 8 3 could bee h a n 9 e d

because negotiations were in progress for furnishing CSI security

for the p.ayment of the judgment rendered in this cause. There-

fore~ there is no order of th~ 95th District Court for the relator

to appear on January 26. 1984.

(b) That relator on his r~turn to Dallas, Texas did

obtain a Supersedeas Bond and deliver it to the District Clerk of

Dallas County and the District Cl~rk did issue his Yrit of Super-

S~deas to the Constable of Princinct No.2 that the execution in

t his c a use had b e en sup e rs e d e d .

(c) That 27 days after this action CSI filed this

Motion for Contempt which relator believes is harassment and in-

tended to threaten him in connection with the judgment since he

had previously furnished a supersedeas bond in this CaUSe.

2. Relator!s confinem~nt denies him due process of

law for the following reasons:

(a) CSI has issued Notices to take the depösition

before the judgment in this cause was final, and again aftër the

Motion for Rebearing was overruled and many months before an exe-

cution was issued. That when execution was issued, the relato,.

did obtain and furnish a Supersedeas Bond in this cause and this

Motion for Contempt was filed 27 days AfTER the judgment had been

superseded.

(b) That this commitment in contempt for fai lure to

appear at the taking of a deposition is imprisonment for debt and

OC300530
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the r e has been n 0 show i n 9 0 f r e pre s en tat i on Sma de t 0 the c 0 u r t

that CSlshould have early issuance of execution~ and such action

denies this relator the equal protection of the law.

WHEREFORE, relator requests that this Honorable Court,

or on e 0 fit s Just ice s , upon exam i n a t i on of t his a p p 1 i cat i on, ~d-

mit relator to bail, issue a Writ of Habeas Corpus, and fix a time

and place of appearance thereon, and order that Don Byrd, Sheriff

of Dallas County, Texas, be notifie~ to appear and show cause, if

any h e has, wh y h e h old s r e 1 a tor i n res t r a i nt, and fur the r 0 r d.e r

that the Sheriff be notified forthwith, by telephone or telegraph,

to release relator pending further orders of this Court; and fur-

the r, r e 1 a tor requests t hath e b e brought without delay before
t h i sC 0 u r t and that he may be discharged from such illegal con _

finement and restraint to the end that justice prevails.

Respectfully submitted,

IlLi¡'V~
J op-n A. Pac e ¡j 1 5 3 9 4 00 0

g~/-? U/' J~ -z"
Kevin P. Jordan #11014900

2720 Fairmount Street
Dallas, Texas 75201

214/741-3933

Attorneys for Defendant

OC~J00531
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VERIFICATION

STATE OF TEXAS X
X

COUNTY OF DALLAS X

BEFORE ME, the undersigned Notary Public, on this day

personally appeared JOHN A. PACE, who being by me duly sworn on

his oath deposed and said that he is the attorney for the relator

i nth e a b a v e - e n tit 1 e d and numb ere d c a use; t hat he has rea d the

above and foregoing petition far Writ of Habeas Corpus; and that

every statement contained therein is within his knowledge and

true and correct.

l 'd L¿.4!-
/ JOHN A. PACE

of

.-/1-.
SUBSCR I BED AND SWORN TO BEFORE ME on th is the ~~ -- day

~Ý/V7 vI , 1984, to certify which witness my hand and
/"

official seaL.

~,.;: ¿.. ) tkr !fid~~~t:¡:--
No t'a r y Pub 1 f c, S tat eo t Texas

DIXIE BRANCH

My Commission Expires:

b'- ?ô-f/4

OC3005~j2
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CERTIFICATE OF SERVICE

This is to certify that the above and foregoing Writ

o f H a b e as Co r pus has bee n s e r v e d on Mar r i s Go r e , a t tor n e y 0 f

r e cor d fa rC S I Electronics, Inc. by del i ve r y a fat rue cop y t a
him by ce r t i fie d m ail , by d e pas it i n 9 same, pas t p aid i n an off i _

cial depository under the care and custody of the United States

Postal Service on the 20th day of April, 1984, addressed asfol-

lows: Mr. Morris C. Gore, 9500 Forest Lane, Suite 435, Dallas,
Texas 75243, Attorney for Plaintiff, on this 20th day of April,

1984.

# //i/'(J _
¿ /1.A tJ ,/.~~.:/

OC~J005:j3 '
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, ,.. ~/1'~.~/\ i

~ ß,/.' // ().. I'. /lJ l;. ~~ N. l:..f'
~~ .. ~ ~~~,.i-,

"

oJOH)o A. PACE
lZ'IS CHAH1.R
OERA 8, RICK!
oJONAT1 A. PACE

gø~, .9_ ?.f'?æ/
T'1.PtONr I

"REA CODE a 14
74 i e6eoa

June 29,

TO: Comr.ittee of Administration of Justice
Committee of Consumer Law
Committee of Individual Rights & Responsibil.ities

RE: T.R.C.P. Rule 621a

Dear Committee MemÐers:

I hope too e in. is a
Sa rJ but other prob1 ems may

I am sending to the memb.rs
o f a pro p 0 sed r e $ 0 1 u t ion in coo ne c t ;
I believe shouìa be approved.

I f you bel ieve this
j u r i s a i c t ion 0 f you r c 0 mMi t t eit.

JAP/dvb

Enclosure

00300534



RESOLUTION

It is submitted that the provisions of Rule 621at Discov-
ery in Aid of Enforcement of Judgment, T.R.C.P.t do not protec~ tne
Juagment debtor's rights to privacy but instead make him and the
ass e t s_ 0 f his bus i n e s s fa i r 9 am e to an un s c r u p u Iou s j u d 9 men t c red i tor

who has obtained a judgment.

Tbeprovisioas of Rule 621a authorize th~ judgm~nt plain-
tiff to give notice for depositions to enforce the judgment imme-
diately after entry of the judgment. Such a course of discover)'
can be followed regardless of the finality of the judgment or the
rights of ~he judgment deb~or to superseae the juogment under the
provisions of Rules 364-368, T.R.C.P.

Art. 6 2 7 t Tim e for I s 5 u a nee, p, r 0 v ide s II I f nos i. per s e 0 e a s
bond . . . has been f i 1 ea. . . ~n ec 1 e r k of the Court s h ~ 1 1 ; 55 u ~
the ex e cut; D n up 0 n sue h j u d g ~ en t up 0 nap pI i cat 1 D n D f the sue c e 5 s f u 1
party or his attorney after the e~pira~ion of thirty days from the
time a final judgment is signed~ or motion for new trial overruled.

These rules do NOT require the judgment to be final nor
dO they require triat an execution be issued so the judgment oebtor
can supersed~ the Judgment. The rules make available to the judg-
ment creditor all of the information which could be secured by depc-
sit i on p r'y i n9 i n t 0 hi s persona I and bus i n e s s fin a n c ia I a f f air sin
a manner so thorough and detailed as t.o lay bare to the juogment
creditor all of the business facts and assets of ttiejucçment
debtor. An exarr;:le of the aetail of inquiry for a subpoena cuces
t e cum i sat t j C h ~ a a 5 a n e xb i bit .

This certainly was not the intent upon the issuance of
, Rule 621a.

'It is believed that discovery proceedi,ngs in aid of a
.¡ u (j Q li e n t S h 0 u i d not be aut h 0 r i i ed u n t i í AFT E R the i s sua nee 0 fan'" -
e~ecution so the jucgment debtor can have the right to protect frDm
the pry i n 9 eye san d ear s 0 fer e d ; tor san dad v e r s a r i est h e inn e r mo s t
f ~ c t S 0 f his bus i n e S s . Th e r u I e s h ou 1 d be am end e d tor e qui r e t hat
execution be issued BEFORE the discovery proceedings. This gives
the judgment debtor the right to keep private hisperson~' and busi-
ness affairs.

OC3005:J~
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LA',' OFFICES

SOULES, CLIFFE 8 REED
800 MILA\1 BUILDIl"C. EAST TRAVIS AT SOLEDAD

SAN ANTONIO. TEXAS 78205

STEPH.""IE A BE lEE;;
1'..\IES ?. C~:,FE
RC'BE R T L ETlI"CE;;

ROBERT D. REE::
SUSA" D, R.E¡)
SUZA"NE L,,"GFORD SA"FC'R::
HUCH L.SCCIT. !R.
SUS..." C. SH""K
LUTHER H, SOULES III

(512) 22.l.91"; Bl~l B~!LL;:~.:".~::'''~ ::,C:::.
1001 TE;'_",S h: :.~¡'. '.

HOUSTC~;, T:.:'_'.5 IF. J¿
(713/224-6122

January 9, 1986 1605 SE'.':.'-TH STPEET
BAY C¡-:f. TEY...S 77.:;:.

(4~;;) 2':S-¡:.22

Mr.. Pat Beard
Beard & Kul tgen
P.O,Box529
Waco, Texas 76702-2117

'X~lllA''' A BRA'"', 2.::,
1605 S:.\iE'-TH STRE::T

BAY c;~. TDV.5 77.;;.;
(40:;) 245.lj22

Dear Pat:

Enclosed are proposed changes to Rules 621a, 657, and 696
submitted by Jeremy Wicker, Please draft, in proper form for
Committee consideration appropriate Rules changes for submission
to the Committee and circulate them among your Standing
Subcommi ttee members to secure their comments.

I need your proposed Rules changes by February 15, 1985, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Advi sory Comini tte.e,

LHS I I I : tk
Enclosures

" Very., truly yours,__~~J-
/ ,." ."

/ ./ )-CA.:"A"- ' /'~ ./ '-

LutherH. Soules III

cc: Honorable James P. Wallac.e,
Justice, Supreme Court of Texas

OC~)00536



0ô4J ~

Texas Tech Universty

School of law
lubbocK. Texas 794-00/(80) 742.3791 faculty 742.3785

Cctober 14, 1985

Y-r. ~ic:-.ae2 ':.~a.12a.sher, .:S~.

=isher,G¿i~~~~e~, Fe~~~~ & Le~iE
-0 ' -1.. t.~ ~. :c=
;.l~':Eè =~~_:. .. ._---
.leer LCi.:..si=.::=.

::o::S::C:: ,

Fe: Ad.""i:iis~ratic:: cf ~t:s~::ce
CO!:lttee, S~a:e Ea!" 0= ':exê.s

:ear- ~~:':-e:

- - .!:::::~=sec. - ..... - .......
.;,;:: _.....~~8=cSSC e.=e~~e~~s to ~uies :Sa, 30,

:22., :'22, ':29a, j6C, 363, 3852., ':';i,
7~6, 772, S06, 807, 808, B1C and 81:.

-~ ,i1 ~i-i, ~, C / I ~_4, ~. ¿ ,
~ó9, ';83, 496, 499a.,

~lso enclcsed are

62- r-- -~- -._. ..a., t:"t c::i:,~.:,
112, ~E:, :E3, :ž~~,

~..1.e~.
st:ç-:;est:",è .:.e,,~.;:::::s t:c se'.-eral .::.;re::e Court: orders t:n=.': ¿cco::;;a::y ':";0 Qt:ne::

':::", .:=.S": ::.'=-:=:":': 0: --,~c:= ';=Cposeè cr.2.r.ç-es are ::ecessi::ai:êc. ;;y ::he receni:
e::¿~::e:-..: ~: ":'-c :-.;:'.' co~es -- :::;: :-exè.s C-overr.r:er.t Cc¿e a::è. ':he ':e:-:=.s Civil
?:-=.~::ic;: ",.~ ::.==",:::;:s Code. ':::e c.:::eci:èci ::t:les expressly re:er ':c c:.vil
S~a~'.tES ::~a:: ::¿;.:;: ::een ::e;:E¿:eë ~ Superseded by t.hese CCèES _ Ti:e c":'1er
p::cpcsEë ""'e"-'-=~:2 =.-:::e::;:: ...,..: i:o Ci.re errors or-ar.-cï:C-i:êS Ú: '"e éxìs-:.:::;;
~les .

Pl,= =.~e ê.è¿ -~;:c:;: ::r::~seë 2.Ër:cients ':0 the agenèa C: :::e Decen:er i:eei:ing,
==::cr: C~ ~'1ese ;:rcFosals at that rneetinq.~ an .~..c-- ..c.~ _..4"'-.:rC.___ _..

F.espect::ul::y,--'" J"), '- ~ --/- /'. .' ,." ,
/' Jerei::: C.

Professor

c 1t'.C~;~
Hicker
of La~'

i. _t' : :.

::::::2. Osi.rE

c-. ~s ° ::o/e 1 yr: ,-. °
~ro :'i.::r.er '..
Ji.s:ice Jë.es

;',':ent
Sci.les, ....OT.L.L_

:: ° t~al1ace
OC300~;~?

"~n Equ,¡1 Opponunity I ~ffi'm,¡iive ~CTlon Instìtuiion"



Rule 499a. Direct Appeals

In tte :irst paragraph, delete "t.rticle I738a" and substitute:

sec~ion 22.001 (c) of the Texas Goverr~ent Coèe

R~le 621a. Discove~i in Aid c~ En~orce~en~ or Juè~er.t

Dele-:e u..~~-:icie 3Î;3,~...;".7.S." ë.!'¿ siist.itu~e:

sec=~c~ 34~COI c~ t~e 7exa~ Civil ?rac~ice and Re~eèies Code

?t:2-: ç~ J -- '':::':.::-1:''' . -:: :_,. ~2.=:::.sr.-:e:¡~

r:elE:.eus~èi".:':'s:Gr..; of Article 4076 cf the Eeviseè Civil Statutes 0:

ï:exè.S, Ic-:: ..JL_ c:,~ sd;s-:itute:

s~sec~ic~ 3 of section 63.001 of the Texas Civil Practice and

;:,e::edies Coèe

OC30053R
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&:JÎ
lAW OFFICES

SOULES BREED
800 MILAM BUILDING. EAST TRAVIS AT SOLEDAD

SAi. ANTONIO, TEXAS 78205

STEPH"'''IE A BElBER
ROBERT E ETlI"GER

PETER F GAZDA
ROBE RT D. REED

SUM'; 0 REED
It"D J RIKlI"

IEB C. SANFORD
SUZ"'''''E LA"GFORD SA"FORD
HUGH L SCOTT, IR.
SU5A" C. SHA"K
LUTHER H SOULES III
w. w. TORREY

TElEPHO"E
1512) 224'9144

April 14,1986

l1r. Pat Beard
Beard & Kul tgen
P.O. Box 529
Waco, Texas 76702-2117

Dear Pat:

Enclosed are proposed changes to Rules 621a and 627 submitted by
John Pace. Please draft, in proper form for Committee
consideration, appropriate Rule changes for submission to the
Committee and circulate them among your Standing Subcommittee
members to secure their comments.

As always, thank you for your keen attention to the business of
the Advisory Committee.

truly. ours,

LHSIII/tat
encl/as

/_.,,

~7

OC~005~J9



..¡ t,c.(: '. ¿~

.....:.....

cim!' JlSTICE

Jaw,; l. Ii ILL
THE SUPRE~iE COURT OF TEXA.J

P,o. BOX ¡22-l1l c...lnOL STAllO~

JL'STICES
SBRS McGEE
ROBERT :\1. CAMPBEll
fR,":\KU:\ 5, SPE..'RS

c.L. RAY
JAMES p, \\'AllACE
TED Z, ROBERTSO";
\\'1I.UA:\1 \\', KILGARLI:-
RAl:L A, GOJ\ZALEZ

Alsn:' rrx.\S 78-:))

March IO, 1986

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: Rule 621a and Rule 627

Dear Luke and Mike:

CLERK
MARY :.1. \\'AKHIELD

EXECl:TIH ..SST,
\\'ILUA:'lL. \\'1LUS

AD:\IIJ\lSTR..TI\'E ASST,
MARY A:\:\ DEFIBAl:GH

I am enclosing a letter from Mr. John A.. Pace of Dallas,
regarding the above rules.

May I,suggest that these matters be placed on our next
Agenda.

Sincerely,

J~~¥. Wallace~/stice
J PW : fw
.Enclosure
cc: Mr. John A. Pace

Pace, Chandler & Rickey
Attorneys and Counselors
2720 Fairmount Street
Dallas, Texas 75201 00:)00540



JOH~ A PACE
LE\\"S CHA~DLER
GERARD BRICKEY
JO~ATr~ A. PACE

9'.ae, -G¿" &. !Jkf/
,;

~~j' an tf~¿-N
¿?¿ti §~ ~d
Çla/, g~ ?.f¿C7

TELEPP.O~E
AREA CODE 214

871,7':77
1-1 arc h- 6, 1 986

The Honorable James P. Wallace
Just ice of the Supreme Co u r t 0 f T e x as
Supreme Court Building
Austin, Texas

R E: T. R ~ C . P. R u 1 e s 621 a and 627

Dear Justice Wallace:

In 1984 our firm was retained in connection with
prosecuting an appeal from a judgment entered by one of the
Dallas District Courts.

Immediatelyafter the judgment, notice to take
deposition 'was issued by Plaintiff to Defendant under Rule
621a. Conferences were held concerning the furnishing of an
indemnity bond or escrow agreement pending prosecution of
the appeaL. Finally, our firm agreed to produce the Defendant
for deposition. He was not in Texas at the time and did not
appear.

Ex e cut i on was i s s ue d w h i c h was sup e r sed e dun de r R u 1 e s
364-368, T.R.C.P. Shortly thereafter Plaintiff filed a Motion
for Contempt and Appl ication for Turn Over Rel ief~ Defendant
repl ied stating that the ex~cution had been superseded~

At the hearing the Trial Judge held the Defendant in
contempt, o~dered payment of a fine ~f $500.00 and sentenced
him to 24 hours in the Dallas County Jail. At the jail this
Defendant was subjected to customary treatment including a
strip search.

I be 1 i eve sue h t rea t men tin ex c us a b 1 e .

At the meeting of the Texas Bar Association in San
Antonio in July 1984 Justice Calvert spoke to the Bar in con-
n E: C t i on wi t h the i s sua n c e and amendment of the Texas Rules
Of Civil Procedure. I wrote Justice Calvert and requested a
con fer e n c e . He r e p 1 i e d s tat i n g t hat the mat t e r s h ou 1 d be
submitted to the Supreme Court of Texas. Because of illness
in r.y far.ily and personèl problems, this has been delayed.

OC300541



The Honorable James P. Wa 1 1 ace
March 5, 1986

Page -2-

I n ow r e que s t the C 0 u r t toe x a r: i ne the pro vis i on S
of these rules and my suggestion that Rule 621a be amended
r e qui r i n 9 t~ e i s sua n ceo f e x e cut i on p r io r top roc ee d in g s
under Rule 621a. This amendment would give the judgment De-
fendant the right to supersede.

I have the complete record in the suit referred to
and will come t 0 Au s tin a tan y t i me i f my pre s en c e i s r e q tJ est e d .

Yours very truly,

fil ¡!-E:i
jOhn A. Pace

JAP/dvb

Enclosure

OCrJOO~42



l(ulc 62141. Dist.\'cry iu Aid uf Enforce-

ment of J udg-mcnt

At any time afti:r rendition of judgm\!nt, and
so long as said jud:.ini:nt has nut been sus-
p\?nueJ by a su¡;erst:ue:.s Lond 01' by order of a

propel' COurt and h:is not b\?come dormant as
provided by Article ~773, \'...,1',3., the success-
ful pal'ty may, for the purposl! of obtaining

information to aid in the enforcement of such
judgmeii, initiate and maintain in the trial
court in the same suit in whit:h said judgment
was rendered any discovery proceeding autho-
rized by these rules for pretrial matters, and
the rules gov~rning and related to such pre-
trial discovery proceedings shall apply in like
manner to discovery proceedings after judg-
ment. The rights herein glaiicd to the sue-
c¿ssÌul party sh:ill inure toa successor or
assignt'e, in whole or in part, of th¿ successful
party. Judicial supervision of SUch discovery

proceedings after judgment shall be the same
as that provided by bw or these rules for
pretrial discovery proceedings insot;ir as appli-

'cable.
(Added by order of July :21, 1970, df, Jan, 1, 1971.)

Not~: 'llib is a n..iv ruli: dfi:i.tivi. January I, 1~71.

Rule 627
--

A~CILL\HY PROCEEDINGS

Rule 627. 'rime for I.suancc
If no supersedeas bond or notice of appe.al,

as required of agl.!lcies exempt from filing
bonds, has been filed andappro\'cd, the cl~rk
of the court or jUstic~ of the peace shall I:sui:
the execution Upon such judgment upon appli-
cation of the successful party or his attorn~y

after the expiration of thirty days froii the
, time a final judgment is signed. !fa tiiidy-_.- '.. '. -- -_.- -.
motion for new trial 01' in arrest of judgment is
filed, the clerk shall issue the execution upon
the judgment on application of the party or his
attorney after the expiration of thirty days

from the time the order overruling the motion
is signed or from the time the mution is OVer-

rulcd by operation of law,

(:\ni~llùt.d by orders of July :22, in5, idf. Jan, 1,
l~iü; JUllt! 10, ElBa, eft Jail, 1, 1981; Dec. 5, I9öJ,
eft AjJril 1, 198-1.)

Source: Ar~, :!H¡) and 3771.

Chan~c by amcnûmi:rit cffcctivi: January i, 1~7¡j: The
worJ "twciiy" is chani:eJ to "thirty,"

Chang-c by anlcnJIli:ll dfcctivt: January i, i~$ i: Thi:
rule is lixtuall)' ri:\'jst:J, It is chan~cÚ so tiii~ ..ill run
Cri.ii the tiii" the juJg-rrient or iirJi:r j~ Si¡;ri,,'¡ i.r OVcrrulcJ

by O¡.h:r;itiùn of law.
CI,an~c by allciiûm"nt effc.:ti\'c A¡iril i, i~lÌl: Tli~

words, "from the time thi: iiiotiún," arii ins,'rtiJ aftcr the
wi.rJ "ur" in tIn: s"i.ond s"nkni.c,

-~.. -----_. _._-- .
Annoi.ilion m:ileri.ils, see Vcrnon':, Tci..is Aul.:s .\nnol:ii,'d

OC!JOo~.i3



PROPO SED AM ENDMENT

It is sub m i t t e d that the pro vis 10 ns of R u 1 e 6 2 i a. 0 5 C 0 v _
erv in Aid of Enforcement of Judoment, T.R.C.P.. do not prote t toe
j u a 9 Ll e n t a i: b tor i sri 9 h t s top r i v ø c y bu tin s tea d m a k e him and the
assets of his business fair game to an unscrupulous judgment creditor
who has obtained a judgment.

The provisions of Rule 621a authorize the judgmEnt plain-
tiff to give notice for depositions to enforce the judgment imme-
d i ate I y aft ere n try a r t he j u a g men t . S u c hac 0 u rs e 0 f a i s c 0 v e r y
can bi: fù1lowed regardless of the final ity of the jiJdgment or the
rights of the judgment debtor to siipersede the judgment under the
provisions of Rules 364-368. T.R.C.P.

Art. 627. Time for Issuance. provides "If no supersedeas
bond. . . has been filed. . . 

the clerk of the Court shall issue
the ex.ecution upon such judgment upon application of the s'.ccessful
party or his attorney after the expiration of thirty days from the
t i mea fin a 1 j u d g men tis s i g n e d II 0 r mot.i 0 n for new t ria 1 0 v err u 1 e d .

The s e ru 1 e s do NOT re qui r e the j ud 9 In e n t t 0 b e r i n a 1 nor
ao tney require that an execution be issuea so the jUdgment debtor
can supersede the judgment. The rules make available to the judg-
men t c red i tor all 0 f the i n for mat ion w h i c h C o~ 1 d b e s e cur e d by d e p 0 _

sition prying into his personal and business financial affairs in
a manner so thorough and de t a i led as to lay bare to the jUdgment
creditor all of the business facts and aSsets of tne judgment
debtor. An example of the detail of inquiry for a subpoena duces
tecum is attached as an exhibit.

This certainly was not the intent upon the issuance of
Rule 621a.

I tis pr 0 pose d t hat d i s c.o v ~ r y pro c e e din g sin aid 0 f a
judgment should not be authorized until AFTER the issuance of an
ex e cut ion sot h e j u d g men t deb tor can h a vet her i gh t top rot e c t from
the prying eyes and ears of creditors and adv~rsaries the innermost
facts of his business. The rule should be amended to require that
execution be issued BEFORE the discovery proceedings. This gives
the judgment debtor the right to keep private his personal and busi-
ness affairs.

oc~co~ L11



EXIUDIT -A-
.You. and its derivatives refers to Deponent.

Each and every document sho',d ng every proper ty orasset In wbich you have ~ny direct or indirect financial
interest, including but not limited to the following: savings
accounts, certificates of deposit, money market certificates,
cheCking accounts and/or any othe rSUm of money on de pes 1 t In,or . owed to you by, any financial institution: stock
certificates r bonds debententures # p~rtnership and/or joi nt
venture agreements, and each and 

every other dc1curnent thatrelates to any ownership interest in, or debt owet to you by,
any business or commercial organization: reiil property
interests Owned by you, including any lease, or any'tninerdl
interests or oil and gas royalties, working interests, etc.,
retirement pension, or payroll savings plan or aiiy similar
ass e t s: po 11 c i e s 0 fin sur an c e w h i c h yo u 0 w n: tit 1 est 0 ea c h and
every automobile you own, including station wagcmG, trucks,
etc; right of access to a safe deposit box or storage vaul~,
i:cn e y 0 r an y 0 the r pro per t y he 1 din tr us t e i the r v est e d 0 r
contingent; j udg~ents, pr 0:: i SSor y no t e s, de ben tur es, Or ot h t! r
docu::ents eVidencing a debt o...ed to you and condì :ìûnal sale;:
contracts, security agreements, deeds of trust, riortgages or
other documents relating to sec~rity for a debt that is Owed to
you, documents relating to copyrights or patent~ which you
hold; licenses or franchises under which you hold rights as a
lIcense or franchishee; Contr.:cts or agreement und(~r..hich YIJU
have rights, including any açcoun~s pûy.:ble o'..ed to you; a:1::
other asset or property ci.ned by you that is not mentioned iii
the preceding list.

sta te=.ent or cthc r ècc:.;-€ r; t submi t teà or prepa~::d t.j' yo:. en or
~fter ~anuary 1, 1980 in connection with, or related to,
activities inVOlving any financial institution, including b~t
not ll~ited to docu~ents prepared in connecti~n with an
application for a loan from any financial institution.

A copy or original of each and eVery financial

A copy of or 19 i nal of e3ch and eve ry i nsu r~nce Fel! =1
or other dOcu~ent reL:iti:i~ or ccrt.:inino t()Opri:I)I'~1!'r0~l.~':':'
on which you now have, or at àny time -aft.er- J.ant.ary -1, -19SÓ
have had, insurance cover.J';':, inClUding but not limited to,
documents relating or pertaining to insurance coverage On
auto~ob11es in which you own an interest or 

which are in yourpossession or are subject to your control. The foregoing also
includes but is not limited to documents relating to insurance
coverage on jewelry in which you o..n an interest or which in
subject to your control or In you~ P03~~ssicn, such ~s lists of
items of jewelry whîch are to be covered by such policies, or
for which cover age is reques t ed.

Your income tax returns for the years 1973, 19BD, ~nJ
1!161, including all ~chedulcs. attach::cnt~. W-2 1l~.'l.15"n~
other documents pertaining or relating to the prc'P~tà't'tbN otthose returns.



JOHN' A. PACE
lE..1S CHASDlER
GERARD B. RICKEY
JONATHS A. PACE

l9ac, -&m:" f?~?~aM~~
¿?¿tJ §~ Yue
£Øa/, §ea ?.í¿tY

TELEPHON'E
AREACODEzJ4

a71.7~77
March 12, 1986

The Honorable James P. Wallace
Justice, The Supreme Court of Texas
P. O. Box 12248
Capitol Station
Austin, Texas 78711

RE: Rule 621a and Rule 627
Dear Justice Wallace:

I am in receipt of a copy of your letter to Mr. Soules
and to Mr. Gallagher referring to my requested Amendment of Rules
621a and 627 of T.R.C.P.

1.

I think additional information might be helpful:

Execution issued February 6, 1984 (copy)

2. Supersedeas Bond furnished and approved February 17,
1984 (copy)

3. Writ of Super~edeas February 20, 1984 (copy)

Motion by Plaintiff for tontempt filed March 15, 1984

Court sets hearing April 20, 1984

Order holding Defendant in contempt (copy)

Petition for Writ of Habeas Corpus (overruled) (copy)

4.

s.
6.

7.

I believe the rules should be amended to provide that
execution MUST be issued BEFORE discovery may be commenced under
Rule 621a. This amendment will give to the Defendant the right
to sup e r sed e the j u d g men tan d t h u s pre v e n t t.h e h a r r as s men t 0 f
discovery, a possible fine and jail sentence involving a strip
search.

I enclose a copy of a column in the Dallas Morning New~
of Mar ch 1 1, 1 986 w h i c h m i g h t be 0 fin t ere st.

Yours very truly,

J A P / d vb
Enclosure

/ / /--~
t /~, d 11!~.c

/' John A. Pace

00800546



The Honorable James P. Wallace
March 12, 1986

Page -2-

cc: Mr. Luther H. Soules ILL, Chairman
Supreme tourt Advisory Committee
Soul es, Cli ffe & Reed
800 Milam Building
San Antonio) Texas 78205

cc~ Mr. Michael T. Gallagher) Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, Texas 77010

00300547
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Court bacl(s
strip search. .restriction
By \Viliam J. Choyke
Washington Bureau of The News

WASHINGTO:- - The V,S, Su-
preme Court refused Monday to
consider a challenge to court-or-
dered restrictions on strip sei1rche.s

by Texas police and jail offcials,

Without comment, the court let
st.:nd rulings by i1 federal district
judge and the U,S. Court of Appeals
for the 5th Circuit that the strip-
search policy of the Lubbock
County sheriff's .offci: was uncon-
sti tu tiona!.

The county's practice was to con-

duct strip searches of all detainees
before they were booked, regard.
less of the severity of the crime for
which they were held. The case
stemmed from a complaint brought
by two women, one wbo had been
arrested for public intoxic41tion and
the other jailed after a routine traf.
fic stop uncovered an outst41nding

warrant for issuing a bad check,

The 5th Circuit Court, upholding
the r.uling by U,S. District Court

Judge Halbert 0, Woodward, said
last summer that the county's pol.
icy of "permitting a strip search of
any arrestee, including minor of.
fenders aWi1iting bond . _ _ wns an
unconstitutional violation of the

Fourth Amendment guarantees
ngainst unreasonnble searches nnd
seizures."

Tuesday, March 11, 1986
A numbt:r of Jurisåictions ;icross I

Texas have similar policies. al.
though many have limited their use .~
of strip searches of detainees in the i
aftermath of other court decisions,

The policy of the Dallas County
sheriff's offce, which is responsi.
ble for all prisoners booked in the
four county jails, already meets con-
stitutional guidelines. Spokesman
Jim Ewell said that no one is
stripped searched until he or she is
assigned housing and then only
when given jail garb.

Woodward's guidelines prohibit
the county from strip searching any
detainees without probable cause

before placing them in the general
jail population, which occurs after
bond has been set and the arrestee
has had the opportunity to post it.
They allow the sheriff to conduct
pat-down searches for weapons and
contraband and to conduct strip
searches "if . . _ there is reason to
believe th:it :in individu411 detainee
is concealing a weapon or contr41-band," .

In another m:itter, the court reo
jected the appeal by Humble Explo-
ration Co. and its owner, Pat Hollo-
way, that they must ptly SB:! milion
in a suit charging them with fraud.
The suit was fied by Jane H,
Browning, her family and others in
1979 and charged that Holloway ile.

gally acquired sh:ires of Humble
stock and defrauded them out of
their rightful shares in the com.

pany. A jury ruled in the Brown-
iugs' favor, but tbe case has been
mired in the courts for years,
Staff writer Eliot Kleinberg in Dal-
las contributed to this report.

OC!J00548
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CAUSE NO. ~~¿öö-~v'

Dick Witkovsld d/b/a
Besco International

Appellant

IN TH 95th: .ficÌ1 Dìs!iiiè'

CSI Electronics. Inc.
Appellee

I
I
I
I
I
I
I SUPERlJEA BOND

COURT OF DALLA
vs.

WH. in the above entitled and numbered calle
in the 95th Judicial District Court of Dallas

~as signed on the 29th day of July. 1983. in f¡vor

Inc.. Appellee. in the sum of Seventeen Thousand and no/100

Dollars. plus cost of attorney. in the amount of Three

liundred and no/100 ($3.500.00) Dollars. plll interest

percent (9%) per annum until paid. from ~hich judgment Dick

d/b/a Besco International. Appellant. desires. to appeal to
of Civil Appeals. Fifth Supreme JUdicial District of 

Texas .

in Dallas County. Texas; and

NO~. THFORE. ~e. Dick
and Gramercy Insurance Company as Surety.

to CSI Electronics. Inc.. Appellee. . the. sum of 1\entySiX

Three Hundred Forty Five and 52/100 ($26.345.52) Dollars.

be:ingat least the amount of the judgment. and

at the rate of nine percent per anum on the

Three Hunred Forty Five and

until final disposition of the

prosecute the appeal. with effect;
Court or the Court of Civil Appeals 

shall

perform its judgment. sentence or

the Court may a~ard against him.

WH. A-i~pellant desires to suspend execution
judgment pending the termination of such

Witnessed our hands this 17th day of February.

AilROV£~ ~1TJ
-! l .0/11

BILL LONG
Clerk of the Dia..ic:t CoutU

Dallas Co~ii!~xu
'í /tV¡ L ~Deputy

J:AY OF
19LL

By
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walT OF SI"ERSEDEAS,

THE STATE OF TEXAS
To .he Sherff or a:y Co~bk oi Da.;' (;~un~'G£Tl/lG:

. .... .._ 4 -.."

Whereas, øn -ie.,_...,2.9.tbc.:,;,.."-,ay OC..,-J,Ui.Y..,.....,...........,-~, D. 19"8'3" iD cauoe ~o,....1.9,::,42,6,O,-D

eDtitled ...__.....___:.n__......_..........................._...un.............. ........................_......................................... ......................................-
XEX~KXXX~K~XgKXXäXHXXXBEg~~XX~%ERXX%X8XXX

CSI ELECTRONICS, as
.........._..,..,_,.,_..,..,_.,,_',..,'" .,...... __,.,.. _.._"._,..,.....".."..,..,.....,...,...,.. ...."..,...................,'.._,.,..."........, P5aintiff.

licraU5 ." ._. ..... .._ .... ..'__ ___n ......._........_n............_.._...............-:;.r;..__._...........o.-. .... _. ........ -.- ....... ..........._...................................

.. ~~,~~.,.~,:!.~~~.~.~,~_.,~!.~ !.~..~~,~,~,~_.r-~:r~,~,!:~!.,r,~~l.b".,~s,_", ..'.,...,...'.,,'.,....'.............., Defendaiit,95 h ~,.., _. .' - .in the...........,.....t... ..Judicial Di6irici Coun of Dallai CoUDty, Thai. .jud¡pent WA6 ITndered iD .aid courtl , .'r -- .
in favor of iaid plaintiff and agaiDot &aid defeDdant (or the lun o( _,.s,.~.G..),1.ê.~,~,7.'u....,..,..."...,.u..",....,

....l

,...,u,...........,_,.....~.,_.. .',....... ..,..",..._......".".,_.,._".....,.Dollars and aU coili in that behair expeDded, anti toI '
enforce the collectioD of whicb judgeDt the clerk o( &aid cour~ diil_oD Ù1e..........iÏ.J;.P.............,....,..,.day of

February 84
.....,............, ........".".....,..,...,..,..Å. D, 19.,..,....,.. at the requesi o( tbe plaiiiiiff. ii.ue aD executioii again.t the

property of the &aid defeDdaDt. wbicbexecutioD ii DOW in the hands of ..g.A95,..R-t.Ç.~,~.R-.I,s-p.N-.!..uçgN,~,T~!3LE

~ of Dallai County.

ADJ. ",hereai, .ince the i..DADce o( ..id execution on. io.wit: the.....m...........~!:.h.....................,day of

FEBRUARY 84
.........,..,..".....,.,..........,...,.,..."..".A, D. 19,...._"..,. Ù1e defeDdaDt iD uid judgmeDt (ied iD this court a iuper.

.e.lea. bODd iD. &aid cauoe;

There(ore YOIl are hereby commaDded tl you require tiie i"id ,..~A~~_~.t,Ç,~A~9~.9~,!,..,£!?.~.S.:r~LE

S~. of .aid County a(oreiiid, to IllpeDd al (urher proceedings under the a(ore.aid execution, until iaid

rau.e i. finally detenniDed by the Cour o( Civil App"al.. iD .iod (or the Fifth Judicial Di,trict of

Teu., at Dall... Têxa.. to which Ù1e sae hai beeD appealed.I ..
HereiD Fail Ñot. bul o( thi wrt make due relum ihowing how you have executed the .ame,

Witne..: ..,....."..J~JJ,.,l,....l,.Q,N-.G,....,...."._'m"__'.. Clerk ø( the Distrct Cour. o( .Dallai CoUDlY, rexa..

Given UDder my band aDd aeo( iaid Cour at offce in Dalla.. OD tliio tbe..,........,...,~.~.~,~,..,...""day

of....,.".".!.~,~~~~.R::........._.,_,,_.A D. i9.,.~,~_,.



NO. 79-4260-D

CSI ELECTRONICS, INC. IN THE DISTRICT COURT OF

v. DALLAS COUNTY, TEXAS

DICK WITKOVSKI d/b/a Besco
International 95TH JUDICIAL DrSTRICT

ORDER

On April 20, 1984, the COurt heard plaintiff's motion for

contempt. Plaintiff appeared by counsel, and defendant appeared in

person and by counsel.

The Court finds and c.oncludes that defendant Dick WitkovsU

has willfully.violated this Court's Order signed OctOber 15,1983,

by failing and refusing to appear for his deposition as therein

ordered.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:
1. Dick Wi tkovski is in contempt of this Court by his

willful violation of this Court's Order'signed OctOber 15, 1983;

2. Dick Witkovs'U is sentenced to pay a fine of S500.00

by April 30, 1984, payable to the State of Texas and delivered to

the District Clerk of Dallas County; and

3. Dick Wi tkovski is sentenced to 24 hours in the Dallas

County jail, and he shall immediately be taken into the custody of

the Dallas County Sheriff and held and detained in the Dallas County

j ail un t i 1 g: O~ a. m., Ap ri 1 21, 1 9 8 4 .

Defendant excepts to this Order.

sigr.ed: April 20, 1984, ., ','0..... ~~¿ .' I
DISTRICT JUDGE

OC300555



COURT OF APPEALS
FOR THE

FIFTH SUPREME JUDICIAL DISTRICT OF TEXAS
AT DALLAS, TEXAS

EX PARTE:

DICK WITKOVSKI. Relator

PETITION FOR WRIT OF HABEAS CORPUS

TO THE SAID HONORABLE CDURT:

DICK WITKOVSKI, relator, petitions for a Writ of Habeas

Corpus, and as grounds therefor shows:

i.
Relator is within the jurisdiction of this Court,and

this Court has jurisdiction over this matter pursuant to Article

1824a, Revised Civil Statutes of Texas. The following person would

be directly affected by this proceeding: CSI Electronics, Inc.,
P 1 a i n t iff i n C a us e No. 7 9- 4 2 6 0- D .

I i.

Relator is illegally confined and restrained of his

1 ib e r t y i n D.a 1 1 a s C 0 u n t y , T e x a s by Don By r d , She r iff 0 f s aid

County. Included in the transcript filed herewith is a certifi-

cat e from the She r iff i n d i cat in 9 the fa c t that r e 1 a t or i sin his

OC000556



custody.

I I 1.

Relator1s confinement and restraint is by virtue of a

commitment and capias pro fine issued by order of the 95th Dis-

trict Court of Dallas County, Texas, rendered the 20th day of

Apri 1, 1984, whereby relator was adjudged and held as for contempt

of sucb Court in a cause numbered 79-4260-0 an~ styled CSi Elec-

t r 0 n i c s, I n c. v s .. 0 i c k Wit k 0 v ski d / b / a Be s c 0 I n t ern a t ion a 1 . The

contempt arose out of the relator's alleged violation of an order

of the c 0 u r t r en de red on 0 r a bo u tOe t 0 b e r 1 5, 1 98 3, 0 r d e r i n 9 r e -

lator to:

"ORDERED THAT Defendant DICK WITKOVSXl appear for depos i-

tion at the office of Plaintiffls counsel, Morris C. Gore:

9500 Forest lane, Suite 435, Dallas, Texas 75243, at

2~nO P.M. on November 11~ 1983, an~ then an~ there pro-

duce the documents requested by Plaintiff in its Notices

of Deposition."

Certified copies of the order dated October 15, 1983, the order

dated Apri 1 20, 1984, and the commitment and capias pro fine are

included in the transcript of papers filed herewith. to which ref-

erence is made for all purposes.

I V .

Relator would further show that his confinement and re-

straint is illegal for the following reasons:

1. The order of the Court dated April 20, 1984, is

void for the reason that:

OC300557
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(a) Counsel for both partis to this suit agreed that
the appearance of relator on November 15~ 1983 could be changed

because negotiations were in progress for furnishing CSI security

for the payment of the judgment rendered in this cause. There-

fore, there is no order of the 95th District Court for the relator

t 0 a p pea r 0 n J a n u a ry 2 6 ~ 1 98 4 .

(b ) T ha t r e 1 a to r on his re t urn to D all as, T e x a s did

obtain a Supersedeas Bon~ and deliver it to the District Clerk of

Dallas County and the District Clerk did issue his Writ of Super-

sedeas to the Constable of Princinct No.2 that the execution in

this cause had been superseded.

(c) That 27 days after this action cst filed this

Motion for Contempt which relator believes is harassment and in-

tended to threaten him in connection with the judgment since he

had previously furnished a supersedeas bond in this cause.

2. Relator1s confinement denies him due process of

law for the following reasons:

(a ) C S I has issued Not ice s to take the de p 0 sit i on

before the judgment in this cause was final, and again after the

Motion for Rehearing was overruled and many months before an exe-

cution was issued. That when execution was issued, the relator

did 0 b t a i n and fur n ish a Su p e rs e d e as B on din t his c a use and th i s

Motion for Contempt was filed 27 days AfTER the judgment had been

superseded.

(b) That this commitment in contempt for failure to

appear at the taking of a deposition is imprisonment for debt and

oca00558
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there has been no showing of representations made to the court

that C51 should have early issuance of execution, and such action
den i est his r e 1 at 0 r the e qua lp rot e c t ion 0 f the law.

WHEREfORE, relator requests that this Honorable Court,

or one of its Justices, upon examination of this application, ad~

m i t r e 1 a tor t 0 b ail, i s sue a Wr i t 0 f H a b e a s Co r pus, and fix a t i me

and place of appearance thereon, and order that Don Byrd, Sheriff

of Dallas County, Texas, be notified to appear and show cause, if
any he has, why he holds relator in restraint, and further order

that the Sheriff be notified forthwith, by telephone or telegraph,

to release relator pending further orders of this Court; and fur-

ther, relator requests that he be brought without delay before

this Court and that he may be discharged from such illegal con~

finement and restraint to the end that justice prevails.

Respectfully submitted.

/J lV ,,¿/) ì(if£ )// (J~
J o~n A. Pac e # 1 5 3 9 4 0 0 0

g~ J-- ('~/'cf~7-r
KeÝin P. Jordan #11014900

2720 fairmount Street
Dallas, Texas 75201

214/741-3933

Attorneys for Defendant

00300559
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V ER I F I C AT ION

STATE OF TEXAS X
X

COUNTY OF DALLAS X

BEFORE ME, the undersigned .Notary Public, on this day

personally appeared JOHN A. PACE, who being by me duly sworn on

his oath deposed and said that he is the attorney for the relator

in the above-entitled and numbered cause; that he has read the

above and foregoing petition for Writ of Habeas Corpus; and that

every statement contained therein is within his knowledge and

true and correct.

L /L)Ll _~ r~' ~~_(".-
JOHN A. PACE

of

r1
SUB S C RIB E DAN 0 S W 0 R N TO B E FOR E M Eon t his the _~ -- da y

,¡ly? V7 \1r , 1984. to c e r t i f y w hi c h wit n e s S my h and and

official.seal.

~ Ì/;~ Æce,t'rt:?-
Not-ary PubliC, State of Texas

DIXIE BRANCH

My Comm i s s i on £ xp ires ~

b'- ?ú - !/¿¡

OC800560
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C E R T If IC AT E 0 F S E R V ICE

This is to certify that the above and foregoing Writ

of Habeas Corpus has been served on Morris Gore, attorney of

record for CSI Electronics., Inc. by delivery of atrue copy to

him by certified mail, by depositing same, postpaid in an offi-

cial depository under the care and custody of the United States

Postal Service on the 20th day of April, 1984, addressed as fal-

lows: Mr. Morris C. Gore, 9500 Forest lane, Suite 435, Dallas,
Texas 75243, Attorney for Plaintiff, on this 20th day of April,

1984.

# /l-A-- _£//1-- tJ./.;~ ~/

oca005bl
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(/ s'-7
LAIl/ OFFICES

sou LES. eii FFE BREED
800 MIL".\I BUILDIi,C. EAST TRAVIS AT SOLEDAú

SAN ANTONIO. TEXA 78205

STE?riA~IE A BELSeR

IA\\ES R. Cl¡,FE
RC'BERT E. ETLI~CER

ROBERT D. REED
SUSA~ D. RHD
SUZA!"NE LA~CfORD SANfC'RC'
HUCH L. SCOTT, JR.
SUSi"'~ C. Sri"\:K

LU.HER H, SOULES iii

(512) 224.9;.; Bl~Z EUI;"='I::'/~. S;;'-'~ r-:.::::;.
IC-Jl Tf:.~A.) A; .\,t:.'o.

HOUSTC~;, TE..~~,~ 17. ,2

al3J 224-..12¿

January 9, 1986 1605 SEVE!"iH y,F.EET

BAY Ci-:'.7EXAS 77..;~
(4C91245,1I22

Mr. Pat Beard
Beard & Kul tgen
P. o. Box 529
Waco, TeX.as 76702-2117

\11LLAM A BRA!""",!'. C.
1605 SEVE!"TH ST?EE""

BAY CITY. TEX 77";;4
(.:09; 245'lì22

Dear Pat:

Enclosed are proposed changes to Rules 62la, 657, and 696
submi tted by Jeremy Wicker, Please draft, in proper form for
Committee consideration appropriate Rules changes for subr:Üssionto the Committee and circulate them among your Standing
Subcommi ttee members to secure their commen'ts.

I need your proposed Rules changes by February 15, 1986, to
circulate to the em:ire Advi sory Commi 't'tee.

As always, thank you for your keen attention to the business
of the Advisory Ccm:l1i ttee .

LHS I I I : tk
Enclosures

Very, truly yours,, \--~~,-
// ...,.. "" ..'. : C,, /'i /' ,/ /~

....-_. ,/
Luther H. Soules I I I

cc: Honorable JamesP . Wallace,
Justice, Supreme Court of Texas

OCG00562
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Texas Tech Universty

School of Law
lubbock, Texas 794-00/1801742-,3791 Faculty 742-3785

Cctober 14, 1985

y~. ~ic~ae! ~. GallcSher, ~sq.
=i.ster,~e.l2.es::er, Pe~:r:.:: & le~.is

'70;;;: Fl :ç :-
Ai~iEë =~~~ -'=-~
ieoo lct:~.si=.::=.
:.o:.~-:c:-_ i :-:T: . v _ ¿

Fe: ;'.¿"ninis-:ratio:: cf0"t:s'tice
Co~i ttee,S:ã :eEar c= 7exas

:ee.~ ~~:.!:=:

, , -¡-_.- ,
E:::2.::s~¿ ~:-:: :-.y :::::::.::s,=c ~::e::::_..::e::~s ~o F-u1es ':ca, 30,
.. ': .. # _ C;;, _ =.: ¿ ,

S":c::e s t:-sc :=-;:-";-":--c:--....._._.- -- tc se..~erei

7~6, 772, E06, S07, 808, 81C and 812.
.~- -~- --- -6C-~~e, _~C, -~~a,~, 3E3, 385a ,~a; ì ,

~~1¿,O i i Ill, 112,

..... .:::---,-_. 3~~re~€ CGur~ orèerstha~ 2cco~pa~y ~~oo~he~

~ó9, ~83, 496, 499a,
ñlso enclosed are

62" ~-- --. -,-. ~e, c: i ,';::~ , ~ ~ ,

~~- ':=.S: ::,.:-::-::': :: ::-,'~s~ ~::::::osed cr.ar.ges are :-.ecessi.-.atE¿ ::y ~he recent
e::Ë::::E::,: ::: :'~.: ::,~'A' ::o::es -- :::~ :-exz.s C-overr.r:er.t CCde a::¿i:he ':e:..z.s Civi2.
?:-z.;:-'':::'i ~::C ::,'i=;:::~s .::::::s. ~..- a::Ec'Ce¿ ::i.les expressly r.efer -:c civi.l
s~a~'.:tE.s ~~ë.;: :-,¿.:; ::ee:: ::~;:sa~ec ~ superseced by 'tese coè.es" Ti:e c:"~er
;::C;çSEC ~e:-,=;:::.s 2.::e::;:: c::l'.. ::0 ci.re e::rors or ar.C::Oi.l,¡s Ü: t.e ëX:st-:rC;
:iles.

-,.- =.
FIe::::e ¿;cc ::.e!:'i pr::;:çsec ar.er.C1,ents :0 the ac;er.èa c: tt:e Decexer ::eeting.
pre;:ë.red :0 ::e::cr;: Cë. :"~esE ;:::cF~sals at that rneetinc;.

F.esFect:ul:'y,--
'" '"..~~--/j" /.."

,/ Jeremr C.

Professor

C /l;,~~;~
r?i cker
of La\.'

....I":~

=:::: 2.ost::-e

~~.LL " ~s. =:"/e 1 ':!: . _.
~r. :1. -:I:~ ~ ..a.
Ji.s:ice Jc=es

;".-ent
Sci.les, ., "'TJ.J...
:. Wallace 00000563

"~n EqlJ41 OPPOrTlJn1iy / ~ffirm411ve ~ct/on InsiillJl/On"



Rule 499a. Direct Appeals

In tte :i:.st parõgraph, delete ";'.rticle 1738a" and substitute:

sec~ion 22.001(c) of the Texas Goverr~ent Code

F:i.le 6212.. Discov€!"y in Aic cf EnforcEment. cf JuèÇ"ent

:;ele:e li;'-=--.:cle :;ï73, ~....:'...7.S." c:,:è st:st.:.t.:.t.e:

~.~::-::.:::: 34.(C-1 c: :::e Te:-2.s Civil ?rac:ice and Re::ecies Coce

-'" .. .. -'.::::-.::-.:. _.-=. ~ '..2.=:::S::-:.2:1 ~

i:el;:-:~ ".s::èi','isiç.r, :; c: .. .,.~r'tlC..e 4076 of the ~evised Civil Statutes 0:

7exê.s, 192;" ~= s~s~itute:

s..sectic:: 3 of section 63.001 of the Tex2.s Civil Practice and

:e::.ecies Code

OC300564 ..
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Cf~6 ~ ..l'~~
The Family Distri

307th Judicial Distri
Gregg County, T xas

P.O. Box 8 · Longvie ,Texas 75601

SEE NEXT PAGE FOR POST-IT NOTE
"'-c,: C~' ".HiS. II CONTENT

Jiiagt
Zl4-75olSl

Honorable Hubert W. Green
Attorney at Law
900 Alamo National Bank Bldg.
San Antonio, Texas 78205

Ju 27, 19~~i~~ßD~'
Re: Suggested Change to Rule 680

Dear Mr. Green:

Enclosed is a copy of my proposal made on July 6 to Justice
Pope and his reply to me. I am forwarding a copy also to Judge
George Thurmond in Del Rio and to Professor William Do~saneo.

..As we discussed in our conversation Tuesday, it is difficult
for me to visualize how to get interest in this change drumed-up
from trial court judges. About the most I can say is that the
change will e.nable them to pattern temporary restraining hearings
according to the needs of their courts and their constituencies.
Nobody runs court on a lO-calendar-day schedule.

I don i t believe that any of the othe.r trial court judges are
using the kind of setting system! use, and it ':i difficult to ask
them to fly in the face of present Rule 680. For about 10 yea¡;s,I If interpreted If the rule to read as I have proposed the change and
it is thoroughly accepted by the lawyers in this area who ptactice
regularly in this court. Of course, it could well.be that if the
local rule was for everyone to go shirtless on Tuesday, the bar
would finally get used to it, but ! really believe the change would
be benefic;ial as applied to any temporary restraining order-- not
just those in Family Law.

In the past, when I urged the change in regard to Family Lawcases only through a change in Chapters 3 and II of the Family Code,
the response from the Family Law Section and the legislative committees
of the House and Senate has been that the change should be of general
application and that the rule should be Inodified rather 

than having
a special procedure for Family Law cases. I concur with that view
and think t.hat the change would be particularly helpful for courts
of general jurisdiction and multi-county courts. ! will phone any-
one, correspond with anyone, or appear before any subcommittee or
full committee that has the change under consideration:' I will ap-
?reciate hearing from any member of the committee or the Rules
Advisory Committee of the Supreme Court.

WCM:pl
Enc 1.

cc: Judge George Thurmond
Professor William Dorsaneo
Ms. Evelyn Avent
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~~(),fl, ~\C~
The Family Distri

307th Juàicìal Distri
Gregg County. T xas

P.O. Box 8 · Longvie . Texas 75601

Honorable HubertW . Green
Attorney at Law
900 Alamo National Bank Bldg.
San Antonio, Texas 78205

Dear Mr. Green:

Enclosed is a copy of my proposal J
Pope and his reply to me. I am forwarQ
George Thurmond in DelRio and to Profa

i

MARGARET Kl H:-
Reporter

PATT LI!\O~n
Coordinatur

.r,\\1ò~~~ ~~ -/Ä
, ~ JUL 1983 t\
- ,'" I"r-,.r-iii - "\~~
~ ~roQ;

~
Ødd 14~~~J-AS we discussed in our conversatic

for me to visualize how to get interes~
from trial COurt judges. About the mo~
change will enable them to pattern temi _
according to the needs of their courts and their
Nobody runs court on a lO-calendar-day schedule.

I don i t believe that any of the other trial court judges are
using the kind of setting system I use, and it is difficult to ask
them to fly in the face of present Rule 680. For about 10 years ,I .. interpreted" the rule to read as I have proposed the change and
it is thoroughly accepted by the lawyers in this area who practice
regularly in this court. Of course , it could well. be that íf the
local rule was for everyone to go shirtless .on Tuesday, the bar
would finally get used to it, but I really believe the change would
be benefiçial as applied to any temporary restraining order -- not
just those in Family Law.

constituencies.

In the past, when I urged the change in regard to Family Law
cases only through a change in Chapters 3 and 11 of the Family Code,
the response from the Family Law Section and the legislative committees
of the House and Senate has been that the change should be of general
application and that the rule should beinodified rather than having
a special procedure for Family Law cases. I COncur 

with that viewand think that the change would be particularly helpful for courts
of general jurisdiction and multi-county courts. I will phone any-
one, correspond with anyone, or appear before any subcommittee or
fuii committee that has the change under consideration:' I will ap-
?reciate hearing from any member of the committee or the Rules
Advisory Committee of the Supreme Court.

WCM: pi
Enc 1 .
cc: JUdge Ge.orge Thurmond

Professor William Dorsaneo
Ms. Evelyn Avent



1'¡"~ C MA..TIS. II
J uòge

7i..,~i8i
The Family District Court

30ith Judicial District
Gregg County, Texas

P.O. Box B · Longvew, Texas 75601

MARGARE7 ¡.:t:H'"
Reoi.oru.r

l' A TI LI)IDSn
Cordinai.r

July 6, 1983

Honorable Jack Pope
Chief Justice
Supreme Court of Texa$
Austin, Texas 78710

RE: Proposed Chànge in Rule 680, Temporary Restraining-
Order

'1he pximar::i problem wi th th~ adiini,$tration
680 in its present form is the expiration of the . n
10 days of its being 9'ranted by the øourt' s si9'na:t:ire. .... .
The time for expiration should run fromservice o£:p:rocess
or appearance for the following reasc:ms: .

a. A '!RO åoes not govern a, party èefenèant or:
respc:ident until receipt of personal notice of
its te=ms, so the existence of the order. cannot
inccnvenience anyone until notice (which is usually
doc..-nented !:y service of process because of the
diffic'ùlty of åo,c~"tenting, notice otherwise).

OC30U56b
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Ecnc::c.:::e- =a::~: Pope

:¡;:y £, 1S-2::

b. A party inconvenienceõ by a TRO can,
under the presently wordeå rule, appe~i and
òeman¿ an early hearing. This practice shoulè
be encourageèin preference to the present
åominant ploy (i. e., evaåing service in the hope
the TRO will expire before àocumentable notice is
recei veà) .

c. The "ten days from granting" rule guarantees
that a good numer of TRO's will expire before
service or so short a time after service (less
than three days, Rule 21, TRCP) that the party
restrained would be entitled to continue the hearing
as a matter of right, while requiring that the
plaintiff or petitioner be prepared at all times
to proceed with testimony.

d. Although there is no quarrel with ten days as a
reasonable lengL~ _of time, cornineè with the
expiration time running from "granting", the
expiration day often falls on weekends or holi¿ays.

e. A co:iollary to c. and d. above is that runni.'1g-
the expiraticm from seryice or appearance allows the
court to set a particular 'date and time in the
week to hear these temporary anà emergency matters.
(For instance, -I use. the' phrase "first Thursday after
the expiration of three days following service
hereof at 9: 00 0 i clock a. m. D) Any day of the week
will count the same way and will allow the court
anà the bar to-pattern its practice accorè.L-igly.

f. A further corollary to e. above is that by local
rule the trial court could provide for hearing on
the pattern day and time a week earlier if the'
party restrained wants an earlier hearing or
becomes confused and appears earlier. The trial
court could also provide fo.r obtaining an emergency
hearing under such statutes as Family Code Sections
11.11 and 3.58.

Two further matters need to be addressed in the rule .
1. The rule should expressly provide for exten-
sion anè' resetting by the trial court on the èocket
sheet instead of by written (i. e., minuted) order.
This repetitive paper work accomplishes nothing by
way of due process notice and runs up costs anè
attorney fees unn~cessarily. It is especially
burdensome to the litigants, the bar and the trial
court in view of t.he-present running of the ,
expiration time limit and often results in pIßeél567



:=ac= ;; :t.~~. , .;,... --;t:, J..__
Hcnorable =ack ?cpe

having to be=ecalleè so that the ext:e~sior" ane.
~e se't'ti.ng can accompany it. I : service must. be
accoIrl'=lished bv mailinc to an out of coun'tv she~i::.. _. ..... .. .. .. . . ...
o~ constable, the logisticsa~eniçhtrrlarish. !:
service of process is by certified mail \:nãe~ t.hè
rules, the logistics are impossible. This change
is somewhat less important if expiration runs as
I have suggested above, but it will alleviate
the necessitýfor preparing a detailed ,minuted
order to last a week or less.

2. The requirement for entering therc:as9ri+9r
extension and resetting of record should be eliminated
unless the party restrained appears and excepts to
the continuance. This change is for the same
~eason as the change si.iggestedabove. It adds
nothing of value to the person restrained and is a
burdensome formal requirement to keep theTRO
in effect.

The Rule as it is written has become the subject of
the lowest .forms of ambush practice and ..aèvant.aoe .s.eekinc.
Restricting the power of thetrialcourtsto~!Sšuc:emergency
orders corrects some abuses by invitiI'gothei:s~/.'Jhe
answer lies in phrasing theRule.sothatt~e.'tr~¡¡:i.courts
can administer it ina fair and oràerlyman:r~i: aI'.~afforà
timely hearings. A suggested rephrasin9' of the rule is
enclosed.

I would appreciate knowing how to get the proposed
changes consid'ered and will travel at my own expense to
confer or to testify.

m. c. l"rtin, III
Judge, 307th Family District
Court, Gregg County, Texas

WCM: mk
Enclosure
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Rt.~¡,:: 680. Ter:r;)orary Restraininc: Order

No temporary restraining order shall be granted without
notice to the adverse party unless it clearly appears from
specific facts shown by affidavit or by the verified
complaint that immediate and irreparable injury" loss or
damage will result to the applicant before notice can be
servea and a hearing had thereon. :Every temporary res'train-
ing order granted without notice shall be inaorsed with the
date and hour of issuance; shall be fileè forthwith in the
clerkl s office and enterea of record; shall ce::ine t:ie
injury and state why it is irreparable and why the order
was granted without notice; and shall expire by its terms
within such time after .service of 'Drocess or a-:';earance 0:
the partv restrained, no't to exceea ten èays ,as the court
fixes, unless wi thin the t.ime so fixed the orcer, for good
cause shown, is extended for a like period bv action of the
trial court or aareement of the parties contãineè ina --
",'ri ~ten order or noted .on the docket sheet unless the pa::ty
against whom th.e o.rder is directed consents that it may be
extended for a longer period. lf~e-~ee~e~e-ée~-~~e-e~lte~e~e~
..s~e3:i-~e-e~lte~eè-e£-~eee~è. In case a temporary restrain-
ing order is granted without notice, the application for a
temporary injunction shall be set down for hearing at the
earliest possible date and takes precedence of all matters
except older matters of the same character; and when the
application comes on for he.aring the party who obtained
the temporary restraining order shall proceed with the
application for a temporary injunction and, if he does not
do so, the court shall dissolve the temporary restraining
order. On two days r notice to the party who obtainea the
temporary restraining order without notice or on such
shor~er notice to that party as the court may prescribe ,
the zidverse party may appear and move its dissolution or
modification and in that event the court shall proceed to
hear and determine such motion as expeditiously as the
ends of justice require.
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WM, C. MARTIN. ILL
Judge

214-758181

The Famìly District Court
307th Judicial District

Gregg County, Texas
P.O. Box 8 . Longview, Texas 75601

January 27, 1984

MARGARE KUHN
. Reporter

P A IT LINDSEY
Coordinator

Honorable James P. Wallace
and The Supreme Court of Texas
Austin, Texas 78711

Honorable Hubert W. Green
and Members of the Committee .
on the Administration of Justice

Re: New Version of Rule 680 and 683
Effective 1 April 1984 -- AGAIN!

Honored Court and Committee:

During July and August, 1983, I sent the enclosed suggestion
regarding Rule 680 to Chief Justice Pope, then at his suggestion to
Mr. Green and other members of the Committee on the Administration
of Justice. The suggestion appeared to be well received, and I have
awaited the time with patience for the Rule to be considered for
revision.

Having been assured that I was addressing the correct forum
and was in the process, I was shocked to find the 'new model Rules 680
and 683 in the January 17 West's TEXAS CASES. After a few days, I
called Professor Dorsaneo and discovered, that the new version of
the Rule 'was adopted by the Committee on the Administration of
Justice back in 1982. Apparently my letter has not come to the
attention of the Committee or the Court.

At this point, I hesitate to write because the following
polemics may be viewed as pej.orative. Let me say that they are
not meant to be so. They are presented in the spirit I believe'
Chief Justice Pope has evoked in his presentations to the Judiciary
and to the Legislature,' out of a concern for the way our system of
justice works at the trial court level and out of thirteen years
of experience as a trial court judge.

First, I am not sure either the Committee or the Court can be
aware of the impact of. Rules 680,. et seq., on the trial court docket
because of the dearth of statistical informat.ion available. Temporary"
restraining orders may be relatively rare in most ci vil disputes,
but they are commonplace in litigation under the Family Code, which
may well constitute half of the civil litagation in the trial courts
of Texas. I underline "may" because it is impossible to tell from
the structure of the reports filed by the district clerks what the
scope of the family law docket is. Only the filing and final
disposition of divorce cases is singled out for counting. The
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Letter to the' supreme 'Coùrt
and Committee on the .
Administration of Justice

2 ,January 27" 1984.

approximately thirty other kinds of cases are scattered among the
IInon-adversaryD category (including at least three matters on which

there is an absolute right ,to a jury trial) and "show .causes" .'
(which include at least two matters on which there is an absolute
right to a jury trial, but no place on the form to report one) .

I digress to stress these matters only because, from the 

report
of the clerks and the OfficE!' 'of .Court Administratioh, both the 'Com-
mittee and the Court would be justified in' believing that temporary
restraining orders havea. very narrow legitimate applieationin civil
litigation. In fact, under the Family Code,' temporary restraining
orders, temporary injunction 

hearings and enforcement pro.ceedings .are
available in eight different categories of suits and constitute
18 % of the hearings in this court, which disposed of 70.6 % of 

all
civil matters in this county in 1983, by our actual count. Supposing
this county to be typical, practice 

under Rules 680-693 is a very

significant part of. trial practice in this State, both in terms of
numers of hearings 

and the time they consume in the trial courts.
If this hearing volume is to be handled with justice, efficiency and
dispatch and is' to be kept within' reasonable economic bounds so that
effective access to the courts is' widely available, close and informed
attention needs to be 'paid to ,this' section of the rule.s.

Second, if' the neW rule changes effective April 1 were recom-
mended by the Committee as early as 1982# then' i 

would. suppose
they were put .forwardas early as 1981, 

and I would suggest that
any "evils" or "abuses" they would have been designed to redress
were probably addressed by legislative changes to Family Code
Sections 3.58, 3.581, and 11.11 in the 1981 and 1983 sessions.
The requirements for and, scope of ex parte 

relief were extensively
addressed, especially in 1983. The changes effective April 

1, 1984,

run counter to the thrust of those amendments. Is the Court really
out of countenance with the legislative changes, or 

has delayed

implementation resulted in "fixing" 
something that is no longer

.'broken", and that in an inappropriate manner?

Certainly i the Rules and the practice 'under them need attention
and revision, especially in their application to familY law liti-
gation, .as my enclosed correspondence discusses. This raises
the question whether family law should be 'excluded from operation
of the Rules, at least as regards ex parte equitable relief and
turned over to the legislature to regulate , or should be kept in
the mainstream of civil' rules application. I understand that there
may be some tension involved in both efficiently handling 

a major

and qualitatively different part of the trial docket and keeping
the civil rules applicable to all civil litigation. My letter
of July, 1983, is premised on 

keeping family law procedure in
the mainstr.eam. If this is to be acomplished, the Rules
must be evaluated for their effect on practices in this 18% of
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the trial docket. The only reasonable alternative is specifically
to exempt litigation under the Family Code from operation .of
Rules 680-693.

Third, on the merits of the changes to Rules 680 and 683, the
problem of 

extensions is discussed in. my July, .1983, letter. Limit-
ing the extensions would usually be unnecessary if the expiration
date .ran from notice 'to the party restrained, and more especially on
a seven or fourteen day schedule. The 

Gregor iancalendar, which

predates our State constitution by some centuries, just does not
accommodate a' ten-day work cycle. The .requirement that reasons
for extensions shall be entered of record, if taken seriously,
will require a weeklY "no serviceu docket call and entry of written
orders, involving extra, totally useless appearances of counsel,
higher fees and costs and fatter court minutes to no real effect
except to prevent expiration of a fiat that is not effective 

until

notice in any event. continuing present pleading formalities in
a revised Rule 

raises the question whether the Court is overruling

the .legislative chan~~~o the Family Code cited above.

In regard to Rl~~668~;' the 

requirement that every temporary

injunction include ah or . r setting the final hearing is impracticaQle
and unnecessary. _ Inj tive relief is both adjusted and usually
madei:utual at a contested temporary hearing. . Final hearings are
governed by sixty day,. thirty day or twenty day minimum filing and
notice requirements which are often longer than the 

trial court.' s

average "request-to-hearing" lag. Few counsel on either side are
in a position to respond meaningfully to a proposed setting for
final hearing 

at the temporary order hearing.

I regret the 
nagging , preachY tone of this letter. I am at a

loss to know how else to assist.., as I am obliged to do under Canon
Four. I confess that if the comiittee and the 

Court are disinclined

to consider this matter, I may follow the tongue-in-cheek 

suggestion

of a colleague 
and start following the Rules just as they are 

written.

As he remarked, "That'll fix' 'em! The 

whole d----d docket will fall

apart. II

As an example of how far typical trial court thinking on the
matter diverges from the spirit of the new Rules, I enclose an
actual set of iocal rules from a set of courts in another Texas
county (identity blanked). I'm not sure I would go as far in
streamlining as they have, but you can imagine what they will say
about the new Rules if they do decide to write.

The cumersome procedurès set out in the Rules have already
resulted in enactment of Title 4 of the Family Code. Title 4
"invented" and limited existing equi table 

remedies . It is in

conversation neither with the Rules 

nor with the scope ofOC300572
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injunctive relief and enforcement generally existing in Texas
law. The additions to the Rules worsen the situation to which
Title 4 was a response. If this keeps up, we can expect more of
the same responses and can almost guarantee an unwanted increase
in the criminal caseload from domestic violence..

WCM:pl
Encl.

Re spectfully ,

OC300S73



WIl..L.IA.. C. KOONS

~~/~r~
KOONS. RASOR" FULLER & McCURLEY

A PROF'ESSIONAL. CORPORATION
ATTORNEYS AND COUNSEL.ORS

.0..0 cc...r.co.'........ .....

."0 CIVI~ '..a.. ~A_
"c..... .0.-0 or l.cc;A.LS"C:C'."'IZ""'O..

Z060 0...: ....... ..\...c:t \ ,

REBA G~AMA"' RASOR
80".0 cc.t'.r.CO.'A.....~...._
~C....OA.O or ..Cc,.....Cc.i....I.1"O..

KENNETM O. F'UL.L.ER
.=i..o c:C.,..'lCD.'......." \-A_

'c.... .Qr.oorLcc;...S.CCUI.i..i.T.C..

..IKE ..cCURL.E'l
.0..0 cC.".'.CD.'........, t.AW
TCaA.eOA-O or i.CCo.t. ..-cc....I~A,.IO.. February 10, 1984

ROBERT E. MOL...ES, ""R.

-Mi:. -Luther H. Soules, III.
Chairman Supreme Court Advisory Committee
1235 Milam Building
San Antonio, Texas 78205

Revisi.on of T.R.C.P. 680 and' 683

Dear Mr. Soules:

I am sorry we have been unable to make contact by phone
in order to discuss possible revisions of Texas Rules
of Civil Procedur,e 680 and 683.

On Friday, February 3, 1984, I had a conference with
Associate Justice James Wallace of the Texas Supreme
Court regarding what I perceive to be possible problems
with rules 680 and 683. These problems came to light
when I was meeting in my capacity as Chairman of the
Family Law section with the cOINittee revising the
Family La~ Practice Manual.

It came to our attention that the J~luary 1, 1981
version of rule 680 dealing with tem¡:-orary restraining
orders provided: '

~Every temporary restraining order granted
without notice . . . shall expire by its
terms within such time after entry, not
to exceed ten days, as the Court fixes, unless
within the time so fixed the order, for gOod
cause shown, is extended for a like period
or unless the party against whom the order
is directed consents that it may be extended
for a longer period of time."
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Mr. Luther H. Soules, III.
February 10, 1984
Page 2

The new rule as promulgated in the February issue of
the Texas Bar Journal provides:

"No more than one extension may be granted
unless subsequent extensions are unopposed. D

This .new provision works an undue hardship in many cases
involving family law. Temporary restraininq ,orders are
issued in better than fifty percent of the cases that
are expected to be contested. It is not .unusual for
these ten-day restraininq orders to expire p-ior to
service beinq affected ,particularly in metropolitan
areas where large numbers of papers must be served.
The problem 1s not limited to merely divorce cases but
cuts across many areas of family law including suits
affecting the parent~child relationship, Title iv
sui tsfor the protection .of families, annul::ents and
sui ts to declare marriages void as well as after-
judgment suits for clarification and to enforce orders
regarding property division.
I have discussed this problem with several of my colleagues
on the Family Law Council who are involved in draftinq the
Family Law Practice Manual. It is our suggestion that
Rule 680 be amended to read as follows:

DNo more than one extension may be qranted

unless subsequent extensions are unopposed
except in suits aoV'erneå bv the Texas Familv.. .. ..... . .. ...-
code. II

I can likewise envision that this provision might cause
problems in other types of litigation and I only address
the wortiinq o.f the ,language as it would affect the family
law practice.

We likewise have a problem with the proposed change to
rule 683 because the following language was added which
had not previously been a part of the rule:

"Every order granting a tempora.ry injunction
shall include an order setting the cause for
trial on the merits with respect to the
ul tirnaterelief sought."

This language also causes considerable problems for
the family law practitioner. In most cases where
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Mr. Luther 11. Soules, ILL.
February 10, 1984
Page 3

temporary restraining orders are granted they are
generally followed by some form of a temporary injunction
which, as a general rule, is' not "carried over into a
permanent injunction. The state of the crowded dockets
and the nature of th.e type injunctive relief 9'enerally
sought in family law cases" does not 'lend itself to a
setting, on the merits at the time of the granting of
the temporaryinjúnction.. A9'ain' our sug9'estion would
be that - the proposed rule will be amended to read asfollows: .

~~Every order granting a temporary injunction
shall include, an order. setting the cause for
'trial on the merits with respect t.O the
ultimate, relief sought except in suits 

governed by the Texas F~~ily Coõe."

Again I would think the language in the rule as now
proposed would cause problems for judges, attorneys
and litigants involved in other types of litigation
other than family law.

I have written this letter at the sU9'gestion of Mr.
Justice Wallace. I have also discussed this problem
wi th our family law council representative in San
Antonio, Mr. John Compere, whose phone numer and
address is The North Frost Center, 1250 Northeast Looe
410, Suite 725, San Antonio, Texas 78209, 915/682-2018.
I would invite your thoughts regarding these proposed
recommenãed changes .or other language that woulã .cure
the problem. If either myself' or Mr. Compere can be
of assistance in anyway regarding this matter please
feel free to call. .I have likewise written a similar
letter this one to Hubert Green, Chairman of the
Administration of Justice Committee.

Respectfully,~~ tclJ.
Kenneth D. Fuller

KDF /kap

cc: The Honorable William C. Martin,
Judge, 307th District Court,

John Compere
Scott Cook
Larry Schwartz

i Harry Tindall

III
Greeg County, Texas
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SOULES 8 REED
800 MILA'. BUILDING' EAST TMVIS AT SOLEDAD

SAN ANTONIO, TEXAS 78205

STEPHAi-1E A. BELBER

ROBERT E, ETUi-GER
PETER F G..ZD..
ROBERT D REED

SUS.." D REED

M"D L RI"UN
IEB C SANFORD
SUZ,..""E L."GFCRD S,..NFORD

HUGH L SCOTT. JR
SUS..." C SHA""
LUTHER H SOUllSll1
\i' w. TORREY

TELEPHO'-E
(512J 224'9144

February 10, 1986

Mr. Pat Beard
Beard óc Kul tgen
P. O. Box 529
Waco, Texas 76702-2117

Dear Pat:

Enclosed is proposed change to Rule 685 submi ttedby Mr,
David Keltner. Please draft, in proper form for Committee
consideration appropriate Rule changes for submission to the
Commi ttee and circulate them among your Standing Subcommittee
members to secure their comments.

I need your proposed Rule changes by February l5, 1986, to
circulate to the entire Advisory Commi ttee,

As always, thank you for your keen attention to the business
of the Advi sory Commi ttee .

Very truly yours,

Luther H. Soules III
LHSIII:tk
Enclosures

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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FISHER, GALLAGHER, PERRIN & LEWIS / / 11__ UG-/ ì/-
ATORNEY AT lAW L ¡, :. _

il'Cl-AE:L T GALLAGl-E:R
80ARO C£RTIF"IE:O
P£RSONAi.I""..URY 'TRIAL LAW

7O FLOOR
AWED ßAK PI

100 LOUISIA
HOUSTON. TE n002

(713) 65-4433

----- rl .'c--: .. ¿v'-. ;.
1 - - .. .'.

January 24, 1986

Re : COAJ

Mr. John Collins
3500 Oak Lawn, Suite 220
Dallas, Texas 75219

Dear John:

Enclosed is a copy of a letter from David Keltner regarding
Rule 685. I would apprciate your looking into this.

Thanks.

Sincerely,

Michael T. Gallagher

MTG :mam

Enclosure
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201 ~lAIN STREET
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~
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FORT WORTH, TEXAS 76102-31Ø1

DAVID E, KEL.TNER 817 336-9333
.0..0 C£_TlrtEC ~£.SONAL INJU..y.TIlIAl.L.w
TO AS .0..0 0" LEOAL ."ECIALIZATION J an ua ry i 3, 19 8 6

Michael T. Gallagher
7000 Allied Bank Plaza
1000 Louisiana
Houston TX 77002

Re: Admìnistratìon of Justice Committee

Dear Mike:

A recent case has demonstrated a possible problem wì th TEX. R.
CIV. P. 685, "Filing and Docketing" (temporary restrainìng orders) .

In Fort i~orth, as in Houston, the normal practice has been to
file the temporary restraining order petition, take an assìgnment
to the court, and then approach that court about grantìng the
terrporaryrestraÜÜng order. I believe that this practice is com-
mon in almost all multi-court districts. My checks with Fort
Worth, Dallas, and San Antonio indicate that they all follow the
sane practice, both by local rules and by practice.

However, in reviewing Rule 685, it is obvious that that prac-
tice is contrary to the actual rules. In pertinent part, Rule 685
states, "on the arantof a temporary restraining order or an order
fixing time for hearing upon application for a temporary injunc-
tion, the party to whom the same is granted shall file his petì-
tion therefor,. _ . ."

In other words, the Rule states tha t -the-t~mpo-ta~e~,~
ing order should be granted first, and then the case filed. The
evils of this pra.ctice are obvious. It allows parties who are
seeking temporary restraining orders to forum shop and pick a
judge who is less cautious in granting the orders. Likewise, .once
the judge signs the order and the case is filed, the lottery
system may dictate that the case is filed in another Court.
Therefore, a court who did not sign the temporary restraining
order will actually hear the case.

Yet another evil exists. Suppose that one judge is approached
on a temporary restraìning order and refuses to grant it. Instead
of there being a docket entry in the case, the party seeking the
order can simply go to another court and try again. This can lead
to inconsistent results and jealousy among courts.
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Therefore, I would suggest that the language of the fi:.st
sentence of the Rule be changed to read as follows, "Upon the
filing of a petition for a temporary restraining order or an order
fixing time for a hearing on an application fora temporary in-
junction, a party may approach th~i1ège to have either motion
granted. If the judge grants the motion, the order shall be filed
with the clerk of the proper court. If such orders do not pertain
to a pending suit in said court, the cause should be entered on
the docket of the court in its regular order and the name of the
party applying for the writ as plaintiff and the opposite party as
defenõant. "

I must aci"!it that this letter is being dictated rather hasti-
ly, and the language might be improved. However, I will be de-
lighted to do any research you wish to clarify this matter. In
reviewing Rule 685 and its predecessor statute, Articles 4650, I
found that there are no cases actually attacking a temporary re-
st:.aining order for being improperly filed. However, as you well
know, courts have routinely held that there are no technicalities
in this practice in any error in granting temporary restraining
orde:. can be used to overturn the order at the temporary injunc-
tion phase of the trial.

The temporary restraining order and temporary injunction
prac~ice is extremely important to commercial law practitioners
and even more imnortant to domestic law practitioners. As a re-
sul t, I have diseussed this rule with some local people, and they
agree that the change would be in order. Again, let me know if I
can be of assistance in further researching this.

Sincerely yours,

David E. Keltner
mer
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(713) ¿¿...':..;:;.

H'J":.H i..S':':T"T.:R-
January 9, 1986 1-:05 SE\'E ~':~:- :-:~.::-

B¡..Y Cl~'. 7:.xr.:. 7i'~:-:
S:J~;'\'C. ~H;¿;'~~

LU7ï-itR h.S=~!.E~ !II
(4::;):2":::-1;;:';

Mr. Pat Beard
Beard & Kul tgen
P. O. Box 529
Waco, Texas 76702-2117

\X';Li.:\!.. .A. ER..~:.:-.:_.
¡t:,)3 SE\"'E~-TH STR::E-
B.:".Y (In. TE.'Jo.5 77';:':

(~,,'S'J 2':5.1;~'2

Dear Pat:

Enclosed are proposed changes to Rules 62la, 657, and 696
submitted by Jeremy Wicker. Please draft, in proper form for
Corni ttee consideration appropriate Rules changes for submission
to the Committee and circulate them among your Stanë.ing
Subcommi ttee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Advisory Commi ttee.

Very, truly yours,
\, -- /" ...-.-~./?/ .','

/ ./ :.C~L~_.,' .-_/ .;~ ..

Luther H. Soules I I I
LHS I I I : tk
Enclosures

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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?ule 696. Application for Writ of Sequestration and Order

In the second paragraph, ãelete "Article 6840, Reviseè Civil Statutes II and

su.s~i tute:

sec-=ions 62.044 anë 62.045 of the Texas Civil Pr-ac-=ice an¿ Rer:.eèies

Code

?u:~ 7~i. ?e~~isi tes of COM~lèint

::e IE-:e n;'.r~i.cles 3973, 2~i4
ar:c ":Qi=:-'..'.. , ;:,E:v:seå Ci"."il 2~2.~~ ;:es::t .:r:è

s t: oS -::.~:. -= 02:

sec~:~~s ~~.CC1-:~.GC~ c: ~~e _exas ~~c~~~~y L~~e

Rule 746. Only :ssue

Delete "';rticles 3973-399~, Revised Civil Statutes" è.nè substi-=ute:

secticns 24,001-24. COB of the Texas Fr-oper--=y Code

ocaOOSS3
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MOORE & PETERSON
NORTH DAL OFFICE

4.GOI LB FREWAY
SUITE 200

Di, TEXA 7024.4.-8102

A'PROFESSION.l CORPRATION

ATTORNYS AT LAW

2800 FIT CI'I CEi-"TER

DAL. TEXA 75201-4621
214./764-4.800

TELECOPlEB. 214./922-0288
TWX, GI0/8111.9i1l8

CALE .ADRESS: MOPETE

DIRECT DIAL 754-4819
January 27, 1986

Honorable Ted Z. Robertson
Supreme Court of, Texas
Supreme Court Bui lding
Austin, Texas 78711

Dear Justice Robertson:

I would like to suggest for consideration a new rule for
the Texas Rules of Civil Procedure relative to interlocutoryappeals.

As you know, under the Federal System, 28 U.S.C.. §1292(b)
(a copy of which is attached for your ready reference), an,
interlocutory appeal can be had from an order of a trial court
where the trial court is of the opinion that the oràer involves
a controlling question of law upon which there is asustantial
ground for a difference of opinion, in circumstances where an
immediate appeal would materially advance the ultimate
termination of the litigation, Such an appeal is discretionary
'with the'trial court, as well as with the Court of Appeals.

There exist n.o similar procedure under the
Civil Procedure. The only presently available
review is. by mandamus which, because of
limitations, is not satisfactory.

Texas Rules of
method to seek
its inherent

It has been my experience that the interlocutory appeal
procedure in the Federal System is an extremely valuable route
to review legal issues that could terminate litigation, and
does not unduly burden the courts. Since the interlocutory
appeals are limited to controlling issues of law and are
discretionary, interlocutory appeals in practice are few and
the limitations insure that an appeal will be permitted only
where there are truly controlling issues of law. I Would
commend the Federal practice for consideration.

This suggestion is prompted by my involvement in a case in
a District Court in Dallas. The case concerns an alleged
breach of an international commercial contract. The threshold

OCGOO:S4



Honorable Ted Z. Robertson
Page 2
January 27, 1986

issue is whether the contract is subject to mandatory
arbitration under the Federal Arbitration Act. Assuming the
District Court declines to order arbitration, a great deal of
time and expense would be involved in trying the case, all of
which would be held for naught if, on appeal, it was ruled that
mandatory arbitration was required. This is but one example of
the type of situation in which an interlocutory appeal would
materially advance the disposition of the case and should be
author ized .

I would be glad to render whatever assistance you might
wish in analyizing the impact that such a 

rule amendment wouldhave, and the propriety of instituting such a process in
Texas. Thank you for your kind consideration and courtesy.

Wi th best regards,

¡;~~g~
JM: sm
Enclosure

,¡,iy/i..fi-l

OC1005S5



28 V.S.C. 1292 (b)

(b¡ When a district judge, in making in a civil
action an order not otherwise appealable under this
section, shall be of the opinion that such order
involves a controllng question of law as 

to whichthere is substantial ground for difIerence of opinion
and that an immediate appeal from the order may
materiallv advance the ultimate tennination of the
litigation: he shall so state in writing in such order.
The Court of Appeals which would have Jurisdiction
of an appeal of such action may thereupon, in its
discretion. pennit an appeal to be taken from 

suchorder. if application is made to it within ten days
after the entry of the order: Proiided, h()'U.'el'er,
That applicatiòn for an appeal hereunder shaH not
stay proceedings in the district court unless the
district judge or the Court of Appeals or a judge
thereof shall so oròer.

OC300586



ATTORNEYS AT LAW

O'QUINN & HAGANS

3200 TEXAS COMMERCE TOWER
HOUSTON, TEXAS 77002

(713) 223'1000
J M, O'CUINN. P.C,

February 13, 1935

~1l'. Pat Beard
Law Offices of Beard & Kultgen
l229 N.orth Valley Mills Dr.
Waco, Texas 7ó702

R e : Rille 7 3 7

Dear Pat:

I a~ adamantly opposed to Proposed Rule 737.

For years, \..e have followed the
appeal until a:ter a final judgment.
worked well.

rule that there can be no
This system hasJ on balance,

I reali ze that there are certain extraordinary si tuations in
which arguably there ought to be the right to interlocutory
appeal, but to a large extent these are currently handled by man-
da"iils and the federal practice just encourages and causes inor-
dinate delays. Any benef i t out of the interlocutory appeal
practice in federal court is, in my judgment, far outweighed by
the delay that it engenders.

Chief Justice John Hill and other members
committed to reducing the delay in civil cases.
is a retreat from that goal.

of the Court are
Proposed Rule 737

Very truly yours,

o !.QUINN.. i
Ii d.. /

~.4ll'i1 , 0'

/ l t_¡.r-/¡

John M.
I./

& HAGANS

- i . /
/ ,',//1 .
L- i' !.í..¡.¡.i-. \'- .
o i Quinn

JMO/r'''g
cc: The H.onorable James P. Wallace

Luke Soules, I I I
Rusty McMains

OC100587



S1 MARY'S UNIVERSITY

.
~~-",/'. ;1',

L/~I i () li--~d--'i "y~ /. --.': /~
February 1 '3, 1 '385

Mr. Luther Soules, Chairman
Supreme Court Advisory Committee
Soules, Cliffe and R~ed
800 Milam Build~ng
San Antonio, Texas 78205

Re: Proposed new Rule 737 permitting interlocutory appeal

Dear Luke:

Due to the press of other matters I have delayed my comment on
proposed New Rule 737 which purports to confer on the Court of
Appeals appellate jurisdiction prior to the entry of a final
j udgmen t.

It is my belief that the Supreme Court may not promulgate a rule
of procedure which attempts to confer appellate jurisdiction either
upon itself or upon the Court of Appeals. This is a matter within
the exclusive jurisdiction of the Legislature. Rule 816 provides
that "These rules shall not be construed to extend or limit the
jurisdiction of the courts of the Stat.e of Texas nor the venue of
actions therein."

I also doubt that the Leg~slature can confer upon the Court of
Appeals a jurisdiction not granted under the Constitution, i. e.. the
rendi tionof an advisory opinion. The Supreme court held in Morrow
v. Corbin. 62 S. W. 2d 631 (1933) that prior to a trial on the merits
and before judgment the legislature may not confer upon the trial
court the power to cert~fy any auest~on of law to the appellate court
involving the consti tutionali ty of any order of a State Commission.

Yours very truly,

/)-1..~/ /; Ìf¡i/ /4-"(_¿.j/l. Lc' -/,_.¿/- '-/ ~-Orv11Ie C. Walker
Professor of Law

OCW : cba

cc: Mr. Pat Beard
Hon. James P. Wallace.

Just ice, Supreme Court of Texas

OC300588
SCHOOL OF LAW

ONE CAMINO SANTA MARIA
SAN ANTONIO, TEXAS 78284-04iì0

(512) 436-3424



IRVIN & RAY
ATTRNf; AT LAw

~RSON J, IRVIN
,OBERT fi, RAy

January 16, 1985
sons BROAOWAY. SUIT 104

SAN ANNIO. TEXS 782CX
(51 2) 824!5 18

Luther R. Soules, III, Esq.
Soules, Cliff & Reed
Attorneys .at Law
800 Milam Building
San Antonio, Texas 78205

Re: Revisions to the Texas Rules of Civil Procedures,
Especially Rules 738 through 755,
Forcible Entry and detainer Rules

Dear Mr. Soules:

Congratulations upon being named to chair the Advisory Committee to the
Supreme Court of Texas concerning revisions to the Texas Rules of Civil
Procedure. Our Chief Justice and his companions on the Court have shown
a great deal of confidence in you.

This firm has its own peculiar area of expertise and would like to volunteer
to assist you in the area of Rules 735 through 755, concerning forcible
entry and detainer suits. During the past few years we have filed over six
thousand forcible detainer suits. This experience has shown the two of us
where the problems lie in eviction suits at this time and where improvements
to the rules might assist the administration of justice. I should also add
that our firm specializes in landlord-tenant law, representing the owners!
management of something over seventy-five thousand residential and commercial
rental units.

The attorney for the Texas Apartment Association, Mr. Larry Niemann of Austin,
Texas, has brought to our attention the fact that he intends. to request a
number of changes to Rules 789 through 755 from the Supreme 

Court in the near

future. Assuming that such reauesds) are sent to you for examination, our
firm would gladly assist in the evaluation of the same, if such be your wish.

Your consideration of our offer would be greatly appreciated.

Very truly yours,

J~~ fJ~:n -
~--a:~~Robert N. Ray .~

JJI!fs
RNRI fs OC100589
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LAW OFFCES

SOULES, CLIFFE BREED

STEPH."~IE .. BHBL;;

lAMES R. CLIFFE
ROBERT E. ETU~CER
ROSH.T D. REED

SUSA:- D. REED
SUZA:-:-E L..:-crORD S,..:-f('RÐ
HUC,l- L SCOT-:, IR.
SUS.,,:- C. SI-I:','K
LUTHE R H. SOULES III

60t' MllA~l BUILDING. EAST TRA\1S ...T SOUDAIJ

SA~ A~Tm,!Io. TEXAS 78205

(51:'1224914- b:\:2EU¡:.r,:~: -', :.:'.:-:.:: _::.
IOC)! TD~'.: ...,- ::'

HOU5TC~":. :-E:'_::.~ /-:

(.i31 ¿¿4'~ 1.':.

January 9, 1986 li:5 SE\'E~-TH ,-:" r r-

BAY C~:"i-. 7"E.Y..'.S 77";i~

t40')j 2~S'1I.?~'

Mr. W. James Kronzer
IOOL Texas Avenue
Sui te 1030
Houston, Texas 77002

\X1LLJ..\\ .. BRA~-T. ;,-=,
I!;O'õ SEVE~H STREE-:
BAY Cii~'. TEX...S 77.::.:

(~'.)~ì ¿":5.1L'~'

Dear Newell:

Enclosed are proposed changes to Rules 741, 746, 772, 806,
807, 808, 810, and 811 submitted by Jeremy Wicker. Please draft,
in proper form for Commi ttee consideration approp=iate Rules
changes for submission to the Commi ttee and circulate them among
your Standing Subcommi ttee members to secure their commeni:s,

As always, thank you for your keen attention to the business
of the Advi sory Commi ttee.

Very truly y.ours,

LHS I I I : tk
Enclosures

,\ ./~::¿,-,- \/ . /"
l /. X'¿'¿7.. --~ / '~
-Luther H, Souies III

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas

OC100590



004J~
Texas Tech Univers

School of law
lubbock. Texas 794-00/(80) 742-3791 Faculty 742-3785

Cctober 14, 1985

Y.z. ~ìc;-.a.~lT. ~al.!e~he.:, .:sq.
?isher ,~e.l2.as::e~ i ~e~~:.r: & le~.i~
"7 OL-~F 1 ::.c :=

;.i:i.ed ==.:-_:. ~'=-=

ieee Lc-i.:si=.::2.
:-c:.s:c::, :-x

Fe: A¿~inis~ra~io~ c= Cus~ice
CO~ittee, Sta:e Ea~ c: 7exas

.: ~.. ~~i~:::

E::::2.::seè =.:::ö ::y
11':, l6:, lE3, ::::E.,
62' E-- --. -P.. _a,:" C~~, .~~,

::::or.'US'2è e!:e::è:e::~s to Rules ':Sê.¡ 38,
2.E2c/:ê2,:39a,36C, ~E3,385ê.1 ";~i,
Î~6, 772, 2C'e, 807, 808, 81C and 81l.
to sE~e~al S~~re~E Court orde~s that

'7': i S"7 i 1 :1,: 2.:2 ,

4õ?, 483, 496, ~99a,

s~s~estEè a=.e~~E::ts
::~les.

.... ....
~lso e~c~osec a~e

accc~pany t~o c~~er

'::-,e ':a.St ::,=. -:::: t': 0: t..,ese F~eposeè. changes a~e :-ecess!. tatec. ;:-; the :-ece:-t
e::ac~e::t c: t~c ::e~ codes -- :~e ':exas C~ve~r.~er.t Cede a:-è the ':exas Civ:l

=~ac::ce a:-c. ~E=Ë~:ES Code. ':~e affected ~ules expressly re:e~ te c: viI
stat'.tes :.":z.t ~=,':e ::eer. ~e;ec.ieè ¿; superseèeà by thes€ cc6.es. 7r:e c:.,er
~~c~.çseè a.e:-,=-::-:s atte~;t c:-1:: to cure error¡; or--r.bE,.:___.: .:.. ~.'" ~;;;¿is_:';-t-
=,.:.;es.

Flease c.èc _,00:0: Fr::pcs-=è. ar..er.år.ents to the agel!dz. e: tl:e Decexer r:eeting_

- ~ p~e;2~eê tc :-e~ort c" :'~ese F~oposals at that meetinq.

F.espectful:'y,
.--" '":i ~--¿/ .//. i /'/

./ Jeremy C.

Professor

c l(' ~£: /~
Wicker
of La..'

~ '- l": ::::

=::::: 2.osi.:-e

"". ~s_ ':-..elrr. '" ;",~:ent
~r. :'t:tl:e~ ,,_ Soules, II!
Justice :a=es : _ Wallace OC100591

"An Equal Opportunity / Affrmative ACTion Institution"



Rule 696. Application for Writ of Sequestration and Order

In the second paragraph, delete "Article 6840, Revised Civil Statutes" and

subs t.i.tute:

sec~icns 62.044 and 62.045 of the Texas Civil Prac~ice and Remedies

Code

?UJ.E 741. P.ec;.1:.sites of Cor:plaint

::ele~e "~r-=icles 3973, 39ï4 and 3975 ,F.ev:seci Ci'"i.l S::ati.tes:" êI:C

st:s -:.: ~;.::e :

sec-=:'G::S. 2~.OOl-24.0C4 0: ~~e ':12;'2.3 ?rcpc:~":~/ LCc.e

Rule 746. Only :ssue

Delete "hrticles 3973-3994, Revised Civil Statutes" ênà substi ::ute:

sections 24.001-24.008 of the Texas Froper::: Code

OC800532
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7~ f.
L'\W omen

SOULES, CLIFFE B R.EED

800 MIL'\.\l BUILDII'C. E.'\ST TRAviS AT SOLEDAD

SAX A:-TONIO. TEXAS 78205

STEPH'\XIE A. I!l!ER

IA.~lES R. CLIFFE

RC3ER. E, ETL:XGER

RCBERT D, REED
SU5AX D. RE::J
SUZAXXE L'\XCFCRD 5AJ'FCRD
HUGH L. SC07T. ;R.
5U5.'\X c. 5H.."K
L.UTHER R SOULES III

(12) 22.i.914- BIXZ gUILD:-:., ...."''- "~::ê"
ieoi T';'~"':"'-~ '.~r..'

HOUSTC:":. :-E\.:"~ 77~ .,:

(71212.2...;i?:

January 9, 1986 lc05~E\"E:-.:~ s:-?:::-:
B..\Y C;-::", ~£x..\s lì.::.:

(40Sì 2-:5-1122

Mr. W. James Kronzer
LOOL Texas Avenue
Sui te 1030
Houston, Texas 77002

\XRlI...'\ AER.-\i-ï, :-, :.
1605 SE\"EXTi- STR:::::-

MY CITY. TEXAS 77.::-:
(40S!l2-:5.1122

Dear Newell:

Enclosed are proposed changes to Rules 741, 746, 772, 806,807, 808, 810, and 811 subr.:i tt:eåby Jeremy llicker. Plea.se draf~,
in proper form for Committee consideration app:-opriat:e Rt11es
changes for submi ssion to the Commi'ttee and circulate 'then ar..or.g
your Stanåing Subco:-æni ttee members to secure thei r COIlJnem:s.

As always, thank you for your keen attention to the business
of the Advi sory CortJ'.i ttee.

Very truly yours,

"

.\ /.--~_. '.'., \ /'
" __ .;c:¿?--_.' ---Luther H. Soules II I

LHSI I I: tk

Enclosures

cc: Honorable James P. llallace,
Justice, Supreme Court of Texas

OC300593
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Texas Tech Univers
School of law

lubbock. Texai 794-00/(80) 742-3791 Faculty 742-3785

Cctote~ 14, 1985

y~. ~ic~ael T. ~a12aç~eY, ~s~,
~isher, Ga12aç~~r, ?err~~ & Lewis
70t.": Fl:-:r

.~..2 ~ ':EC =2.:"_:'

lOOO Lc¡;.:s ¡a::a
.. -.-_.-

~C~E~C~,:X ~ _ 4

Fe: n~~inistraLio~ c: ~Lstice

CC~i t~ee, £~ate Ear o=7~xas
:'eè..: ~~ik¿:

Er:=2.=~~,:: _._.~ -..9.:- = .... ::r::::csec e.::e:-è.":e:i~s to Rules lBa, 30, --I.. , c: ":
... .1 111, 112 ~

113, IE:, 1=3, :¿:¿,
621a, 6:7, ==6, -~:, -:~6, 7-::, SCS, 807, 808, aie anè 811.

~c sc~'eral S~;re~e Cour~ orèers that

:S:a, :SS, :39a, JEC, 363J 385a, ~~7,
~ó3, ~S3, ~9ó, ~99a,
~lso e::cleseè are

r"..l. €s ..

s~ç~eS~E= a=.e~==.~~:s

è.C=c~pa~:- t~o o~~e~

':.~~ --'=..s:: ::=.-==.:::,::: ~rc;:oseè ci:ar.ges aye :-ecessi::at€è ty Lhe recent
e::act:e:-,:: c: ::'....: :-,-='~' ::::::5-- ::::e ':exas C-Q;¡ert:!:er:t Cccie a::d ~:-e :e:~as Civil
?rac::ic: a::¿ ?:=:=:::~.s ':.:ce. -'-~ a::ecteci rules expressly Ye:er tc civil
statute;: ::':¿.~ :,.=':: =ee:: =e;-Eè.i~¿ :: Superseèeà by these cedes. 7i:e C~"1er
trcpcseè a=¡:::::::::s a::::e~;:: ;:::2.:-- ~o ci.re e.rors; or-:r.cr:.::.... _'_ ';"X",~i.;:g
:-les.

? Ie ~se =.c= ::,¡:s~ ;:.r=;-:sed ar.er.~T.ents ~c the agenèa c~ the Dece~er ~eecing.
=-=::or:: 0:: ::.hese .:rcposais at that meetir.q... a: P""C._-.,.i:"' -_.._.::c.___ __

F.espectfu.l:'y i--" .:/). ~..-;/.~, .-",/ Jerei:r C.
Professor

c /t' ~.C:;~
Wicker
of La\o'

.; :-....: t::

:'::= 2. osi.=e

..-... ~s, =:'/elyr. _..
~r, :1. -:I:er '_'
Ji.s-::.ce ';~es

;'\"ent
Sci.les, ....T'-'.L _

:. ¡"'allace

OCG00594
"An Equ;¡1 Opportun,ry / ,Alfirm;¡rivf! "'et/on Inslilurion"



Rule 696. Application for Wri t of Sequestr~tior. and Order

In t.'1e seccnè paragraph, delete ";',rti::e 6840, Revised Ci"lil St.:t'.tes" anà

S~S-:':~l1te :

sec:~c~s 62.044 ar.å 62.045 of the Texas Civil Practice ar.d ~e~edies

Coèe

.".\..:E -;';1. ?e'õ.:isi tes of CC~?lain::

:e:e::: ".::,=:~c2.es Y;:J':, ::~i4 ar.c ::975, ;:.E:v::seá C;.';i.l Et='::'::e~" =.::c

St.~-::. "::.-:~:

~.:-_. -.-':- - - - -........z~.~::-:~.cc~ c: --.:
_ l:......:.;: :- r c;: ~ =-.-: ~: ---.:

Rule 746. Only !ssue

Delete "';r::icles 3973~399';, Revised Civil StatUtes" ar.à subS::i-:ute:

sectiçns 24,001-24. C08 of the Texils t'roper::' Code

OC300595
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LAW OFFICE5

SOU LES, eii FFE 8 REED

5TEPH..."IE ... BELEER
JA\IE 5 R. CLIFF E

ROBERT L ETU:-CER
ROBERT D, REED
SUSA" D. RH D
SUZA""E L"'''CFORD SA"FOR;)
HUCH L. SCOTT ;R.
SU5A" c. SHi''' K
LUTriER H, SOULES III

800 MILAM BUILDINC. EA5T TRA\15 AT 50LED,,,D

5AN ...NTONIO, TEXA 78205

(512) 224,,)144 BJ-.Z BUILDISC. 51:(:1- '~ç::~
1001 rEX"." r,¡ ,...,¡,:.

HOU5TC-., TEXAS 77~: ~
(713; 224,6:22

January 9, 1986 1605 5EVE~TH S-:F.;: ET
B..,y CI7:. TEXA 77.;:.;

140S) 245,1122

Mr. W. James Kronzer
1001 Texas Avenue
Sui te 1030
Houston, Texas 77002

\X1LLlA\.1 A.BR."T. P.C.
1605 S::VE,-TH 5T?EET
BAY CITY, TEXA 77';;4

(409) 245,1122

Dear Newell:

Enclosed are proposed changes to Rules 748 and 755 submitted
by Jeremy Wicker, Please draft, in proper form for Committee
consideration appropriate Rules changes for submission to the
Commi ttee and circulate them among your Standing Subcommittee
members to secure their comments.

As always, thank you for' your keen attention to the business
of the Advi sory Commi ttee .

Very truly yours,

LHS I I I : tk
Enclosures

LutherH. Soules III

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas

OCa0059G



Texas Tech University

School of law
lubbock, Texas 79409-000/(806) 742-3791 Faculty 742-3785

January 2, 1986

Mr. Michael T. Gallagher, Esq.
Fisher, Gallagher, Perrin & Lewis
70th Floor
Allied Bank Plaza
1000 Louisiar.a
Houston, TX 77002

Re: Administration of Justice Committee

Dear Hike:

Enclosed are my proposed amendments to Rules 748 and 755, made
necessary by ,the 1985 amendments of the Property Code.

Please add these proposed amendments to the agenãa of the January
meeting. I an prepared to report on these proposals at that meeting.

Sincerely,

Jeremy C. Wicker
Professor of Law

JCW/tm

Enclosures

cc: Ms. Evelyn Avent, State Bar Staff Liaison
'..r . Luther H . Soules, III
Justice James P. Wallace

OC000597

"An Equal Opportunity/Affrmative Action Institution"



Rule 748. Judgmen t and Writ

If the judgment or verdict be in favor of the

plaintiff, the justice shall give judgment for plaintiff

for Ire9~~~~~~eft J possession of the premises, costs, and

damages; and he shall award his writ of (re9~~~~~~e~ J

possession. If the judgment or verdict be in favor of the
defendant, the justice shall give judgment for defendant

against the plaintiff for costs and any damages. No writ

of I~e9~~~~~~eftJpossession shall issue until- th~

expiration of five days from the time the judgment is

signed, unless a possession bond has been filed under the

Texas Rules of Civil Procedure and judament for possession

is thereafter granted bv default.

Com.rnent: The amendment is necessary to conform Rule 748

to the 1985 amendments ådding section 24.0061 to the

Property Code.

OC~00598



Rule 755.. Wr i t of (Re5l::'ètlt:'eft J Possession

The wri t of l~esé:'ètlt:'eftJ possession, or execution,

or both, shall be issued by the clerk of the county court

according to the judgment rendered, and tl.e - same shall be

executed by the sheriff or constable, as in other cases;

and such writ of r~es~:'ttll::ieftJ possession shall not be
suspended or superseded in any case by appeal from such

final judgment in the county court, unless the premises

1n question are being used for residential purposes onl v.

Comment: The amenóment 1S necessary to confor~ Rule 75S

to the 1985 amendment of section 24.007 0: the Property

Code.

oca005~~
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LAW OfFICES

SOULES 8 REED

STEPHAi'IE A, BElBER

ROBERT E ETUNGER
PETER F, GAZDA

ROBERT D REED

SUSAi' D REED
RA~D i. RII\IN
lEB C. SAMORD
SUZANM LAi-CFORD SANFORD
HUGH L, SCOTT, IR,
SUSAN C. SHANK.
LUTHER H. SOULES III
W. W TORREY

800 MILAM BUILDING. EAST TRAVIS AT SOLEDAD

SAN ANTON/O. TEXAS 78205

TELEPHO..E
(512) 224,9144

Febr.uary 10, 1986

Mr. W. J.ames Kronzer
1001 Texas Avenue
Sui te 1030
Houston, Texas 77002

Dear Jim:

Enclosed are proposed changes to Rules 748 and 755, Please
draft, in proper form for Committee consideration appropriate
Rules changes for submission to the Committee and circulate them
among your Standing Subcommittee members to secure their
comments.

I need your proposed Rules changes by February 15 j 1 986, to
circulate to the entire Advisory Commi ttee.

As always, thank you for your keen attention to the business
of the Advi sory Commi ttee.

Very truly yours,

LHsrr I: tk
Enclosures

LutherH. Soules III

cc: Honorable James P. Wallace,
JUstice, Supreme Court of Texas

OCDOOSOO



Rule 748. Judgmen t and Writ

&~~ ~rltlJ _,__
1/ "i .'~ - g -~~ I~I "

-tllzi J2~ CP a.~
If the judgment or verdict be in favor of the

plaintiff, the justice shall give judgment for plaintiff

for (~ege~~tle~eftJ possession of t~e E!emises,~ costs, and

damages; and he shall award his writ of (~e9t~~tl~~eftJ

possession. If the judgment or verdict be in favor of the
de.fendant, the justice shall give judgment for defendant

against the plaintiff for costs and any damages. No writ

of (~e9~~~tl~~eftJ possession shall issue until - the

expiration of five days from the time the judgment is

under; the

)

)

signe

Texas
for possession

is

Corrment: The amendment is necessary to conform Rule ï48

to the 1985 amendments ådding section 24.0061 to the

Property Code.

OCDOOGOl
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e:
RUle 755. Writ of (ReseietleieflJ Possession

The writ of T~es~ittléieflJ possession, or execution,
or both, shall be issued by the clerk of the county Court

according to the judgment- remlt:l.eë, aTI-ehe- same 

shall be
executed by the sheriff or constable, as in other cases;

and such writ of I~esèietl~ieflJ possession shall not be
suspended or superseded in any case by appeal from such

final judgment in the county court, unless the premises

in question are beinq used., fO? L ~sien ,

Comment: The amendment s necessary to confor~ Rule 755

to the 1985 amendment of ection 24.007 of the Property

Code.

117 .. . ;.J
ao ~~ ~ r.dtj

. A v~~ /J. . ~. A J tÀ ~~I/ ~.,æ¿l.. II
~ ll¿,(~~

. C:
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December 13, 1983

Honorable Luther H. Soules, III, Chairman
Supreme Court Advisory Corrittee
Soules & Cliffe
1 2 35M i i am B u i 1 din 9
San Antonio, Texas 78205

Dear Li:ke:

I have had complaints-suggestions concerning several rules so
I will pass them on to you for your corr~ittee's consiàeration.

. ..... '.1~e ~7-v '=,"

Some members Of the court as well as several lawyers have
expressed concern that present Rule 272 is unduly restrictive and
re.sul ts in an injustice in instances where specific objections are
made tc the court' s charge but the trial court does not specifically
rul e on "'!'e objection. The most CO:TLiTOn suggestion is that the
rule be ~~~n¿eà to require only that a specific objection be made
in the rec("'rd. 'The trial jlJ5gewOulõ thus be rr.ade a....:are 01: -:~e
ob jec~ i onb~t be could not re~use to rule and thus avoid having his
cecisio~ reviewed on appeal.

Rule 296 and 297:

Froî~~sor ~icker's letter is enclosed.

Rule 3ï3:

It :-.as been suggested tl-at Rule 373 and Rules of Eviden~e 103
are inc=::~ i stent, i. e., un:Ser t:ie Rul es 0: Eviëence the attor:;ey
c-c;ulc ¡:e::: :.~e ::.dge in r,õr-ra-:ivE: ;f':.rrr v,.'hat his witness wot;:ë
-:es:.i:y -:c ~n¿ thus preserve ~is pcini: for appellate review, Ft;~es
cf Fr~cp5~~e 373 requires a bill of exception setting out the
prof:ereè :e-Etimony. The corrJf,ittee may have suggestion as to 'which
if either cf these rules sn~u:d be amen6ed.
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Honorable Luther H. Soules, I I I
December 13, 1983
Page 2

Rule 749:

This rule provides that in a forceable entry and detainer
suit an appeal bond must be filed within £ive days of judgment.
The rules of practice in justice courts, specifically Rule 569,
provides five days for filing a motion for new trial in the
justice court and Rule 567 provides that the justice of the
peace has ten days to act on the motion for new trial, In.a
recent motion for leave to file a petition for a writ ofmanèam:.swe ..é-re presented wi th a situation where the defendant fi 1 eò a
motion for new trial five days after judgment, the next jay
the justice .of. the peace overruled the motion, but it ..as too
lõ~e to file an appeal bond under Rule 749.

The question presented is whether forcible entry and
òetainer actions should be an express exception to the rules
of practice in justice courts so as to clarify the procedural
steps such as occurred in the above case.

As usual I leave further action on these matters to your
and the commi ttee' s good judgment.

Sincerely,

,
'.. -.. ý 0/ "-

James P. Wallõce
Justi ce

J?y,': fy.;
Enc l.:is~res

P. S.
I arr enclosing a letter from John 0 i Quinn concerning

R~l es 127 anò 1 31. Ray Hardy's correspcndence has been
'previo~51y for~a~èee to you.
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l-L.£AS£ REPL.Y TO:Mr. Luther H. Soules, III
SOules, Cliffe & Reed
800 Milam BUilding
San Antonio, Texas 782D5

Re: Proposed Change in the Texas RUles .of

Civil Proceàure

Dear Mr. Soules:

In ~arch of this year I attended the Advanced Civii trial
l'hort Course in 

Pallas, at which you 

spoke. At that time, Yousolicited commen tsand suggestions on poss ibie changes in the
texas Rules of Civil Procedure. Under rathe.r unfOrtunate cir~
cumstances, I reCently discovered what I believe to be a 10np~
bole in the rules, and I wish to bring it to Your attention.
II You are no longer a member of the coiiittee that is respon-
sible for rule Changes, I would appreciate your forwariling this
letter to an appropriate per$on or letting me I'"ow to whom it
should be sen t.

I was recently retaineil to ilefend a forcible iletainer
action in a .rustice COurt bere in El Pa$o County. A$ I am sure
You know, RUle 525 proviiles that pleailings in .rustice COurt
need not be written. Because time was extremely Short and my
Client, the tenant, Wanted to keep eXPenses to a minimum, I åid
not file a wr it ten an$Wer in the case. Ra ther, We appear eil at
the hearing with all of our wi tnesse$ and sUCceSSfuiiy ilefendeil
tbe lawsuit. Having wOn the hearing, I assumed that the liti-
gation was COncluded and that, shoulil the landlordput$ue an
appeal, I would rece i ve some type Of formal not ice.
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Mr. Luther H. Soules, III
July 19, 1985
Page 2

PurëUant to Rule 749.c, the lanalora perfected hiS appeal by
the f,il,ing of an appeal bona. ae also requeëtea that the
JUët,ice COUrt transcript be fU.ea ,in the County Court ana that
the cause be aoctetea. III of thii waë aone without ~ knowl-
eage, as there ,is no rule requiring notiCe of the appeal. I
was informea that an appeal haa been taken approximately three
weeks after the 

hear in9 in Justice Court, when my client calleame to inform me that he haa received notice of a aefault juag-
ment taken against h,im in County Court. Upon ,inveStigation. I
learnea that a aefault juagment haa been taken against us pur-
SUant to Rule 753. :rhe pertinent part of that rule prOviaes as
follows:

If the defendant made no answer in writing in the
justice Court, and if he fails to file a 

writtenanswer within five fuii days after the transcript 

isfiled in the County Court, the allegations of the
complaint may be taken as admitted and Judgment by
default may be entered accordingly.

It then became necessary for me to eXPena COn$,iôerable time
having the aefault juôgment set as,iôe. Not only was the
experience terrifYing for my client, who thought that be had
bein evicted, but I was also ShOCkea to learn that an aPPeal
couia be taken anô a aefault jUÔgment renÔered w.thOUt any
not,ice to the oPpoëing party Whatëoever.. It Wa¡¡my COntention
in my mot,ion to set as,iôe the aefault juagment that the. Coun:ty
Court Os judgment Waë vO,id f or 

wan t of aue pr oceëë . I hbneë tlybelieve that the faUure to require nOtice of 

appeal ,in atOrcible detainer action renaers thii proceaure constitutionai_
ly defective.

- Is a general Proposition, I am Struck by what I consiaer an
inconëistency in the ruleë. In apPeal to the County COUrt trom
the JUëtice Court grants the appeUant a trial ae novo. How-
ever, RUle 753 aicta teë that a ae fendant · I an¡¡Wer in Jus t iCe
Court ëhaii ëerve a$ his anëwer in County coute.. :rherefore.
the ae fenaan t · $ Pleaaingë in JUë tice Coun, at leas t in i tiaiiy.
become hië Pleaaings in County COUrt. It ëeems rather anOma-
lOus that the JUëtice COUrt proCeeaings ëhouia haVe $Uch impact
in a tr ial ae novo. :rhe reS ul t, at leaë t in my case, i$ tha t I
waë Caught CõmpletelY unaware ot the neea to file a Written
anSwer in justice Court.

WhUe I have no excuse for my ignOrance of RUle 7$3. I am
concerned that, as the rules are currently written, RUle 753
can work a Severe hara$hip on tenant$ who Succeëëfuiiy defena
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Mr. Luther H. Soules, III
July 19, 1985
Page 3

forcible òetainer actions in Justice Court wi thout the assis-
tance Of an attorney. It is fa ir to as s ume tha t in the ma jar i-
ty of cases. a lanòlorò who files a forcible òetainer action
will be representeò by an attorney. I wOUlò guess that a
number of tenants who òefenò such actions ÒO so pro se. Rule

~.--753 poses a Very real threat to a tenant who has Successfully
òe f enòeò a forc iHe òe ta ine r act ion wi thou t an a t tor ney . It is
unfair, anò I believe unconsti tutional. to permi t a òefault
juògment to Po- taken on appeal in County COurt without the
requirement of notice to the OPPOsing party.

I strongly suggest that another rule be added or that one
of the eXisting rules be amenòeò to require formal notice to
the Opposing party that an appeal from the Justice COurt in a
forcible Òetainer action has been perfecteò upon the filing of
the tranSCript in COunty COurt. The rule shoulò expressly pro-
vide that notice be given once the case has been dOCketed in
Countv Court. so that the appellee c.an be notified not only of
the appeal., but also of the cause number of the case in County
Court. In my own case, we woulò have been required to monitor
the Òocketing of new causes in the County Clerk's office every
day until the time for perfecting an appeal haò expireò. That
Certainly is unfair and should not be the law. The appellant
Shoulò bear the buròen of notifying the appellee of an appeal.
Accordingly, I will very much appreciate it if serious Con-
Siòei;ation is given to the i;equest that I make in thiS letter.

Mi; · Soules. i will 

be moi;e than happy to òiscuss this withyou further either by telephone or in corresponãence. Thank
you very much for your consideration.

Your s truly,

~~~
KC/ysp
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LAW OFFCES

SOULES, CLIFFE 8 REED
800 MIlAM BUILDI~C' r."'ST TRAVIS AT SOLED.A:i

S...~ A~'TO~IO. TEXA 78205

STfPH..,,, A. BELBE;;

lA\ES R. CliFFE

ROBERT L ET,-I~CER
ROBERT D. REED
SUSI'"D, fU ED

SU7..."'E ,--"'CrORD S:\~fORD

HU':,H L, SCOTT, IF.
SUS.., C. SH..., "
LLf::-ER H, SOULES III

(::12) 2:14-\,-14. ¡,:~,z BUiLi:::,,:, :or.:,;: :.:::"
1001 TL'~'.' ¡.,~ ,'.~.", :.

HOUSTC-". n.""': 77:,:

C71j¡1¿kE.:2;'

JanuaryB, 1986 IE-a:: SE\'E'TH 5j¡:.E::T
BAY (¡"Y, 7EY.:.5 77.::.:

(4(,S) 24::.1l22

Mr.. W. James Kronzer
LOOI Texas Avenue
Suite 1030
Houston, Texas 77002

\X'ILj,JA'.~ l.. BR.-:. r. ':.
160:: SEVE,TH 57?::::-
B,..Y CITY, TEX.-. 77.:',:

(409) 245'lì22

Dear Neweii:

Enclosed are proposed changes to Rules 748 and 755submi tted
by Jeremy Wicker, Please draft, in proper form for Committee
consideration appropriate Rules changes for submission to the
Corni ttee and ci rculate them among your Standing Subcommittee
members to secure their comments.

As always, thank you for your keen attention to the business
of the Advi sory Corni ttee ,

Very truly yours,

Luther H. Soules I I I
LHS I I I : tk
Enclosures

cc: Honorable James p, Wallace,
Justice, Supreme Court of Texas
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Texas Tech University

School of Law
Lubbock. Texas 79409-0004/(806) 742-3791 Faculty 742-3785

January 2, 1986

Mr. Michael T. Gallagher, Esq.
Fisher, Gallagher, Perrin & Lewis
70th Floor
Allied Bank Plaza
1000 Louisiana
Houston, TX 77002

Re: Administration of Justice Corni ttee

Dear r'1ike:

Enclosed are my proposed amendments to Rules 748 and 755, made
necessary by the 1985 amendments of the Property Code.

Please add these proposed amendments to the agenãa of the January
meeting. I am prepared to report on these proposals at that meeting.

Sincerely,

Jeremy C. Wicker
Professor of Law

JCW/tm

Enclosures

cc: Ms. Evelyn Avent, State Bar Staff Liaison
'~r. Luther H. Soules, III

Justice .James P. \'ìallace

ocaOOC09
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Rule 748. Judgment and Writ

If the judgment or verdict be in favor of the

plaintiff, the justice shall give judgment for plaintiff

for L:tese:teee:teft) possession of the premises, costs, and

damages; and he shall award his writ of (:tese:teee:teft)

possession. If the judgment or verdict be in favor of the
defendant, the justice shall give judgment for defendant

against the plaintiff for costs and any damages. No writ

of (rese.:i'èee:teft) possession shall issue until-the
expiration of five days from the time the judgment is

signed, unless a possession bond has been £ i led under the

Texas Rules of Civil Procedure and judgment for possession

is thereafter granted by default.

Comment: The amendment is necessary to conform Rule 748

to the 1985 amendments âdding section 24.0061 to the

Property Code.
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Rule 755. Wri t of (Rese~etl~~eft 1 Possession

The writ of Ires~~etl~~eft 1 possession, or execution,
or both, shall be issued by the clerk of the county court

according to the judgment rendered, and t~e- same shall be

executed by the sheriff or constable ,as in other cases;

and such writ of (rese~~tle~eft 1 possession sha 1 1 not be

suspended or superseded in any case by appeal from such

final judgment in the county court, unless the premises

in question are being used for residential purposes only.

Comment: The amendment ls necessary to confor~ Rule 755

to the 1985 amendment of section 24.007 of the Prope~ty

Code.
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IpHIEF JUSTICE

JOHN L. HIll

lUSTICES
SEARS McGEE
ROBERT M. CAMPBEll
FRANKLIN S, SPEARS
c.L. RAY
JAMES p, WAllCE
TED Z. ROBERTSN
WIllIAM W. KILGARLIN
RAUL A, C,oNZALE

THE SUPREME COURT OF TEXAS
P.O. BOX 12248 CAPITOL STATION

AUsnS, TE 7S7 i i

UERK
MARY M, \1'AKEFIELD

EXEOJIVE ASST.
WillIAM L \1'IWS

ADMI¡"ISTATIVE ASST.
MARY ANN DEFIBAUGH

November 20, 1985

Mr. Luther H. Soules, III, Chairman
Sup~eme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Ad m i n i s t rat ion 0 f Jus tic e Co mm i t tee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

Re: TEX. REV. CIV. STAT. ANN.
art. 3 7 3 7h, S e c. 1 ( a ) .

Dear Luke and Mike:

I am enclosing a letter from Gary Beckworth of
Longvi ew, in regard to the above matters.

May I suggest that thi s matter be pl aced on our
next Agenda.

Sincerely,

Wallace

J P W; fw
Enclosure
cc: Mr. G.ary Beckworth

Attorney at Law
P.O. Box 894
Long vi ew, Tx 75606

OC300C12



GARY BECKWORTH, P.C,
A'IRNEY AT LAW

50S NORTH GREEN STREET

P,O. BOX Eill

LONGVIEW. TEXAS 1560

1214) 158.(S61

November 18, 1985

Clerk, Supreme Court
Supreme Court Building
Austin, Texas 78711

RE: Evidence Rules

Dear Sir:
This letter is written to make comment about the repealer of
Vernon's Ann. Civ. St. art. 3737h as per Acts 1985,69th Leg.,
p.72l8, ch. 959, eff. Sept. I, 1985.

It appears that the repealer in the ammendrnent pur3uant to Acts
1985, 69th Leg., P.4700-4702. ch.6l7, eff. Sept. 1, 1985, does not
preserve for caüses filed after September 1, 1985, the authority
of Vernon's Ann. Civ. St. art. 3737h, Sec. I (a).

It is hoped that the committee of the Court dealing with the Texas
Rules of Evidence might preserve more clearly the benefit of said
Secti.on 1, Sub-Section (a).

Thank you for your .assistance.
You~s v.ery truly,

SßL-~GARY BEC:K¡JORTH
GB/teg
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~~-~ ~~.l~i~-..~~£V -sc-~
ClUFF.l1 'STH F

lOll~ L IIIl.L
THE SUPREME COURT OF TEXAS

PO BO:\ 122¡X CAl'ln)1. Si:-\111 l";

CLERK
MARY ~l, \\AKHltL!)

l1'STHfS
Sf.\RS 1\1.( ;IT
ROHFRT ~lI.AMI'HiLL
FRA~KI.~ S. SI'I-\I\"
LL RAY
IA,\II S p, \\AlL\(f
T1.D Z. ROHrRTS():\
\\ILUA~I \\ KIH,ARU:\
RAIL A, (.():\ZALEZ

Al 'STI,\. l1:XAS ~H~ i l FXf.1 TJ\'f ASST
\\"LLi.-\~1 L \\ILLIS

A))~lI'\ISTI\ATI\T ,.\S"T,
MARY A~~ DHIIAI(,1l

November 20, 1985

Mr. Luther H. Soules, Ill, Chairman
Supreme Court Advi sory Commi ttee
Soul~s, Cl i ffe & Reed
8 0 0 Mil am B u i 1 d; n g
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center
Houston, TX 77010

R e : T EX. REV. C i V.. S TAT. ANN.
art. 3737h, Sec. 1 (a).

Dear Luke and Mike:

i am enclosing a letter from Gary Beckworth of
Longview, in regard to the above matters.

May i suggest that thi s matter be pl aced on our
next Agenda.

Si n c ere 1 y,

,/!
\ .' "
"'/£~'J.y-

~mes P. Wa 11 ace
(y1i s tic e

J P W: fw
Enclosure
cc: Mr. Gary Beckworth

Attorney at Law
P. O. Box 894
Lon g view, T x 75606
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GARY BECKWORTH, P.C.
ATlRNEY AT LAW

505 flORTH GREEN STREET

P,O. BOX &94

LONGVIEW, TEXAS 75606

(2141758,0561

November l8, 1985

Clerk, Supreme Court
Supreme Court Building
Aust£n, Texas 787ll

BE: Evidence Rules

Dear Sir:

This letter is written to make comment about the repealer of
Vernon's Ann. Civ. St. art. 3737h as per Acts L98S, 69th Leg.,
p.7218, ch. 959, eff. Sept. l, 1985.

It appears that the repealer in the arnendment pur.:uant to Acts
L98S, 69th Leg., P.4700-4702, ch.6l7, eff.. Sept. l, 1985, does not
preserve for causes filed after September l, 1985, the authority
of Ve.rnon's Ann. Civ. St. art. 3737h, Sec. 1 (a).

It is hoped that the comri ttee of the Court dealing with the Texas
Rules of Evidence might preserve more clearly the benefit of said
Section 1, Sub-Section (a).
Thank you for your assistance.

Yours very truly,

.~ P.~L,,~.tt
GARY BECKi-v~RTH
GB/teg

OCUOOt)l~
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RUBCN PCRCZ
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..O..N SHOWELL
CHCRRY 0 WILiiAMS
A.lLAN FSMITH
... A. CARSON
"RANK Z.RUTTE"NSCRG
GERALO E. THOI:NTON. JR.
C.AROL E. MILORO
ARTMUR G UHL III
U:SLlE WHARTON

MATTHEWS & BRANSCOMB
ATTORNEYS AT L.AW
ONE ALAMO CENTEFl

106 5, ST, MAFlV'5 STFlEET
GRACYBARRE:TT

KIP Me MINP\EY ESpy
GARy BUSMEL.L

0" COut.5C,-

SAN ANTONIO. TEXAS 7S20S-36S2
TELE"'''ONE 512-226-4211
TELECO""ER 5'2-226-0521

COAPUS CHRISTi OF't'ICE

1800 "1f~STCITY BANK TOWe:R
CORPUS CHRISTl, TEXAS 18477.0129

512'55B'9261

April 23, 1985

Mr. Tom B. Ramey, Jr.
P.O. Box 8012
Tyler, Texas 75711

RE: Adoption of F. R.A.P. 10
and F..R.A.P.1l in T~xas

Dear Tom:

I have followed with interest the efforts to curb
litigation costs and delay. Today I am responding to your
invitation to submit suggestions that may aid in solving
these problems.

The adoption
F.R.A.P.11 (copies
dollars in those
reporters fail to
timely filing in an

of rules similar to F .R.A. P .10 and
enclosed) would save countless hours and
very common situations where court
transcribe the statement of facts for
appeal.

The federal system recognizes that courts-not
lawyers-control court reporters. Clients there no longer
pay for lawyer time expended in interviewing court
reporters, preparing affidavits and filing motions for
extension.

I have been forced to file as many as five motions for
extension in one state case. I have had appellate courts
invite writs of mandamus . The client could not understand
the reason for the expense nor the delay, much less the
uncertainty of an extension.

I am taking the liberty of sharing these thoughts not
only with you as President of the State Bar of Texas, .but as
well with some members of the Committee on Proposed Uniform
Rules of Appellate Procedure.

OU;J(jOt..L



Mr. Tom B. Ramey, Jr.
April 23, 1985 MATTHEWS &. BRANSCOMB
Page 2 ATTORNEYS AT LAW

They are proposals that would seem appropriate for
civil rules to be promulgated by the Supreme Court
regardless of what the legislature may do with the criminalrules.

Cordially,~~
F. W. Baker

FWB : bv
6FWBaak

cc: Hon. Clarence A. Gui ttard
Hon. Sam Houston Clinton
Hon. James Wallace
Hon. Shirley Butts
Mr. Hubert Green
Mr. Luke Soules
Mr. Ed Coultas
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FIFTH CIRCUIT

u'hich appellant u'as convicted; the date and
term of sentence.
Concise statement of the questìon or ques-

tions inroli'ed on the appeal, with a showing
that such question or questions are notfrivo-
lous, Cou nsel shall set forth suffcien t facts

to gire the essential background and the
manner in u'hich the question or questions
arose in the trial court.

Certificate by counsel, or by appellant if
acting pro se, that the appeal is not taken
for delay,

Factual shou'ing setting forth the follow-

ing factors as to appellant with particulari.
ty:

nature and circuTntances of offense
charged,

u'eigh tof ei'idence,

family ties,
employment,

financial resources,

character and mental condition,
length of residence in the community,
record of conviction,
record of appearances or llight,
danger to any other person or the com.

munity,

such other matters as may be deemed
pertinent.
A copy of the district court s order denying

bail, containing the u'ritten reasons for deni-
al, shall be appended to the application. If
thc morant questions the factual basis of the

order, a transcript of the proceedings had on
tiie motion for bail made in the district
rourt shall be lodged uith this Court. If the

mOl'ant is unable to obtain a transcript of
tJ~rsr proceedings, he shall state in an affida-

nt the reasons u'hy he has not obtained a
Ira 1/script.

If. Ihe transcript is not lodged with the
iiotion. the movant shall also attach to this
motio~ a certificate of the court reporter

rrnfying that the transcript has been 01'-
drrrd and that satisfactory financial ar-
ro"gements have been made to pay for it,
((iyr/her uith the estimated date of comple-
tiO/1 of the transcript.

FRAP 10

The government shall file a written re-
sponse to all motions for bail pending ap-

. peal within 7 days after servce thereof
Also, upon receipt of the application for

bail, the Clerk shall request that the Clerk of
the District Court obtain from .the probation
officer a copy of the presentence report, if
one is available, and it shall be attached to

the application for bail. The report shall

not, howei'er, be disclosed .to the applicant.

See Rule 32(c)(3) Fed.R.Crim,Proc.

THE RECORD ON APPEAL
FRAP 10.
(a) Composition of the Record on AppeaL.

The original papers and exhibits fied in the
district court, the transcript of proceedings. .if
any, and a certified copy of the docket entres
prepared by the clerk of the district court shall
constitute the record on appeal in all cases.
, (b) The Transcript of Proceedings; Duty
of Appellant to Order; Notice to Appellee if
Partial Transcript Is Ordered.

(1) Within 10 days after filing the notice
of appeal the appellant shall order from the
reportr a transcript of such part of the
proceedings not &lready on file as he deems
necessary, subject to local rules of the
court of appeals. The order shall be in
writing and within the same period a copy

shall be filed with the clerk of the district
court. If funding is to corne frOm the Unit-

ed States under the Criminal Justice Act. the
order shall SO state. If no such part of the

proceedings are to be ordered. within the

same period the appellant shall file a certifi.
cate to that effect.

(2) If the appellant intends to urge an
appeal that a finding or conclusion is unsup-

portd by the evidence or is contrary to the
evidence, he shall include in the record a

transcript of all evidence relevant to such
finding or conclusion.

(3) Unless the entire transcript is to be
included the appellant shall, within the 10
days time provided in (b)(l of this Rule 10.
file a statement of the issues he intends to
present on the appeal and shall serve on the
appellee a copy of the order or certificate
and of the statement. If the appellee deems

a transcript of other part of the proceed-
ings to be necessary, he shall, within 10 days

605
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FRAP i i U. S. COURT OF APPEALS

court of appeals such parts of the original
record as any party shall designate.
(As amended Apr. 30, 1.979, eff. Aug, 1, 1979.)
Loc. R. II
11.1. Duties of Court Reporter8-Exten-

8ions of Time. The court reporter shall, in
all cases in u'hich transcripts are ordered,

furnish the following information, on a
form to be prescribed by the Clerk of the
Court:

acknowledge receipt of the order for the
transcript,

the date of receipt of the order for the

transcript,
u'hether adequate financial arrange-

ments under CJA or otherwise, hai1e been
made,

the number of trial or hearing days in-
volved in the transcript, and an estimate
of the number of pages,

the estimated date on which the tran-
script is to be completed,

a certifcate that he or she expects to file

the trial transcript U'.ith the District Court
Clerk within the time estimated.

A request by a court reporter for enlarge-
ment of the time for filing the transcript
beyond the 30 day period fixed by FRAP 11(b)shall be filed with the Clerk and shall specify
in detail (a) the amount of work that has
been accomplished on the transcript, (b) a
list of all outstanding transcripts due to this
and other courts, including the due dates of
filing, and (c) iierification that the request
has been brought to the attention of, and
approi1ed by, the district judge u'ho tried the
case.

(I.O.P,-The monitoring of all outstand-
ing transcripts, and the problems of delay
in filng, wil be done by the Clerk. Coun-
sel wil be kept informed when extensions

of time are allowed on requests made by
the court reportrs.

On October 11, 1982 the Fifth Circuit
Judicial CounciJ adopted a resolution re-
quiring each district court in the Fifth Cir,
cuit to develop a court reportr manage-
ment plan that wil provide for the day-to
day management and supervision of an ef.
ficient court reporting service within the
district court. The plan is to provide for
the supervision of court reporters in their
relations with litigants as specified in the

Court Reportr Act, including fees charged
for transcripts, adherence to transcript
format prescriptions and delivery sched-

ules, The plan must also provide that su-
pervision be exercised by a judge of the

court, the clerk of court, or some other
i person designated by the Court,)

11.2. Duty of the Clerk. It is the responsi-
bility of the Clerk of the District Court to

determine u'hen the record on appeal is com-

plete for purposes of the appeal. Unless the
record on appeal can be transmtted to this
Court u'ithin 15 days jrom the filing of the
notice of appeal or 15 days after the filing of
the transcript of trial proceedings if one has

been ordered, whichever is later, the Clerk of
the District Court shall adi'ise the Clerk of

this Court of the reasons for delay and re-
quest an enlarged date for the filing therel)f

DOCKETi~G THE APPEAL; FlLlSG
OF THE RECORD

FRAP 12.
(a) Docketing the Appeal. Upon receipt of

the copy of the notice of appeal and of the

docket entries, transmitted by the clerk of the
district court pursuant to Rule 8(d), the clerk
of the court of appeals shall thereupon enter

the appeal upon the docket. An appeal shall
be docketed under the title given to the action
in the district court, with the appellant identi.

fied as such, but if such title does not contain

the name of the appellant, his name, identifed
as appellant, shall be added to the title.
(b) Filng the Record. Partial Record. or

Certifcate. Upon receipt of the re.cotd tràns-
mitted pursuant to Rule ll(b), or the partial
record transmitted pursuant to Rule l1(e), (f.
or (g), or the clerk's certificate under Rulell(c), the clerk of the court of appeals shall file
it and shall immediatel)' give notice to all par.
ties of the date on which it was filed.

(c) (Dismissal for Failure of Appellant to
Cause Timely Transmission or to Docket Ap.
peaL.) (Abrogated)

(As amended Apr. 1, 19;9, eff. Aug. 1, 1979,)
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Texas Tech University

School of Law

April 30, 1984

Honorable Jack Pope, Chief Justice
The Supreme Court of Texas
P. O. Box 12248, Capitol Station
Austin, TX 78711

Re: Conflicts and oversights in 1984 amendments to the
Texas Rules of Civil Procedure

Dear Justice Pope:

In going over the 1984 amendments, I have discovered several conflicts and
oversights, other than the ones I had related to Justice Spears earlier this
year.

1. Rule 72. The first sentence changed the phrase "the adverse party or
his attorney of record" to "all parties or their attorneys of record."
Shc,uldn't the phrase read: "all adverse parties- or their attorneys 

of record"?This WOuld be consistent with the remaining language of Rule 72 and with other
rules which normally refer to service on the "adverse," "opposite" or "opposing"
party.

U' . Rule 92. Thé second paragraph was added, but it refers to a "plea of
privilege." Obviously, this should be changed to "motion to transfer venue
under Rule 86."

Asiòe - the phrase "plea of privilege" had perhaps One sale virtue. When
it was used everyone kne", this was an objection to Venue under Rule 

86, ratherthan a motion for a discretionary chan9'e of venue under Rule 257.
Unfortunately, a motion to change venue under Rule 257 may also properly be
referred to as amotion to transfer venue. See Rules 86 (1), 87 (2) (c), (3) (c),
(5), 258, 259. And see Article 1995 (4) (c) (2).

3. Rule 165a (3). In the second sentence the "'ord "is" should be changed
to "are."

4. Rules 239a and 306a. Prior to the 1984 amendments, the language of
Rule 306d (rep~aled), which dealt with notification of appealable orders
generally, and Rule 239a, which deals with notification of default judgments
(also an appealable crder) were worded slightly differently, but in Õ~~~O .

Lubbock, Texas 79409-001 1(806) 742.3791 Facu!t)' 742.3785



, ~onora.b1e Jack Pope
April 30, 1984
Pag.e 2

were the same. Both rules provided: "Failure to comply with the provisions of
thi.s rule shall not affect the finality of the judgment or order."

New Rule 306a (4) , (5), however, which superseded old Rule 306d, makes it
possible for the finality of a judgment to be extended for up to ninety days.
Rule 239a was not amended. In my opinion, this creates an anomoly in that,
unless Rule 239a is to be ignored, it is possible to have the periods for a
motion for new trial, perfecting an appeal, etc., to start running at a later
date (if a party proves he did not receive notice of a judgment) for all
appealable orders and Judgments, except a default Judgment. Unless this was so
intended, Rule 239a should be amended to conform to Rule 306a (4) , (5) .

5. Rules 360 (5), (8) and 363. New Rule 360 (5) requires that, in addition
to filing the petition for writ of error, a notice of appeal must be filed if a
cost bond is not required. Rule 360 (8) says, in effect, that in such
circumstances the writ of error is perfected when the petition and a notice of
appeal are filed. It had been my understanding, at least prior to the 1984
amendments, that where a cost bond was. not required by law, an appellant in an
appeal by writ of e~ror to the court of appeals needed only to file the
petition. Rule 363, which was not amended in 1984, supports this view. Thus
the last sentence of Rule 363 conflicts with Rule 360 (8) .

Aside from this problem, the word "is" in the last line of Rule 360 (8)
shOUld be changed to "are."

~ Rule 376a. Part (g) of the Supreme Court order relating to the
preparation of the tra~script needs to be amended. The last paragraph of part
(g) should be deleted. It is obsolete in view of the 1984 repeal of Rule 390
and the 1981 and 1984 amendments of Rule 376. A party no longer neeès the
authority to apply to the clerk to have the transcript prepared and delivered to
him, since Rule 376 makes it clear that the clerk has the duty to prepare and
transmi t the transcript to the court of app~als.

7. Rule 418. Amended Rule 414 incorporates all the provisions of Rule
418, as well as several other rules. These Rules (415-417) were repealed, but
Rule 418 was not. Rule 418 should be repealed.

8. Rules 469 (h) and~. New Rule 469 (h) requires the application for
writ of error to state that a copy has been served on "each group of opposite
parties or their counseL." Rule 492, however, requires that 

a copy of eachinstrument (inclUding "applications") filed in the Supreme Court to be served on
"the parties Or their attorneys." Since two or more parties may belong to one
group, only one copy would have to be served on them as a group under Rule
469 (h), but under Rule 492, each party would have to be served with a copy. Are
these two rules conflicting in their requirements or does Rule 492 apply to all
filings in the Supreme Court except the application for writ of error?

fA. Rules 758 and 109. Rule 109 was amended to delete the proviso (last
sentence). Rule 758, which was not amended, states: "but the proviso of Rule
109, adapted to this situation, shall apply." Rule 758 needs to be amended to
delete any reference to the now nonexistent proviso of Rule 109.

One final note: Section 8 of Article 2460a, the Small Claims Court Ac~~
was not amended by the legislature along with the repeal of ArtÜ::i"eQlPG~h



Honorable Jack Pope
April 30, 1984
Page 3

had allowed an interlocutory appeal from the trial court i s ruling on a plea of
pri vilege. Arguably, section 8 allows such an interlocutory appeal. On the
other hand, the right to interlocutory appeal may be geared to or depend on a
right in some other statute, such as now repealed Article 2008, since section 8
begins with the phrase "nothing in this Act prevents. II

I hope my comments and suggestions have been helpful.

Respectfully yours,g~
Jeremy C. Wicker
Professor of Law

JCW: tm
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RECORD ON APPEAL Rule 376-a
the rules laid type "TRANSCRIPT." The following form wil be

suffcient for that purpose:
in other respects shall conform to
down for typewritten transcripts.

(d) The caption of the transcript shall be insub-
stantially the following form, to 'wit:
"The State of Texas'l
County of
At a term of the (County Court or

Judicial District Court) of Coun-
ty, Texas, which began in said county on the_
dav of , 19_, and which terminated (or
wiii terminate by operation of law) on the
daY of _ 19-. the Honorable
- sitting as Judge of said court the

following proceedings were had, to wit:
A.B., P laintiff'1 In the Court of
v, ~o'. . County, Texas."
C,D., DeIenòant.

(e) There shall be an index on the first pages
prpced.ìng the caption, gh-ing the name and page of
each proceeàing, including the name and page of
each instrument in writing and 

agreement, as it
aDp~3rs in the transcript. The index shall be double

spaced. It shall not be alphabetical, but shall con-
fc:m to the order in which the proceedings appear

as transcribed.

(f) It shall conclude with a certificate under the
seal of the court in substance as follows:

"The State ofTexas, 1 I.
County of J
Cl:irk of the Court, in and for

County, State -of Texas, do hereby certify that the

above and foregoing are true and correct copies of
(ail the proceedings or all the proceedings directed

b,- counsel to be included in the transcript, as the
CaSE: may be) had in the case of ...

i ~o, _, as the same appear
from the originals now on file and of record in this
office.

Given under my hand and seal of said Court at
office in the City of , on the __ day of

,19_.

Clerk Court,
County, Texas.

By Deputy."
(g) The front co\'er page of the transcript shall

contain a statement showing the style and number
of the suit, the court in which the proceeding is

~t'nòing, the names and mailng addresses of the

::ttorneys:r. the case, and it shall be labeled in bold

"TRANSCRIPT

No-_
District Court No. _

Appellant.
v.

Appellee_

Hon.

District
County, at

i Texas.
i Judge Presiding.

Transcript from the
Court of

Attorney_ for AppellanL-
Address:

Attorney__ for Appellee--
Address: ..

The Clerk shall deliver the trnscript to the party, 'ì

or his counsel, who has applied for it, and shall in all :
cases indorse upon it before it finally leaves his 'j'
hands as follows, to wit:

"Applied for by P. S. on the _ day of
, A.D. 19_, and deli,-ered to P. S. on the

__ day of i A.D, 19_," .and shall sign
his name .officially thereto. The same indorsement
shall be made on certificates for afirmance of the
judgment. .

/-(h) In the e...ent of a flagrant violation of this rule

in the preparation .of a transcript, the appellate

court may require the Clerk of the trial court to
amend the same or to prepare a new transcript in
proper form at his own expense.

Entered this the 20th day of January, .A,D. 1944.

Chief Justice.

Associate Justice.

Associate Justice.

Chan~e in form by amendment effective January 1,
1981: Para~raph (bl is chan~ed to provide that jud¡.ments
shan show the date on which the\' ..ere sio1/:å. rather
than "rendered" or "pronounceà," ' Bu rrrll ,:, Co 

rr¡c/Ì/L$,

5iO S.W,2d 382, 384 (Tex. 19'781, The fim sentence of
para¡.raph (c) is chan¡:ed to permit àu¡ilication of pa¡:es by
methods other than t~'pin¡r and printìni:,

Annotation materials, see Vernon's. Texas Rules Annotated

225
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U\W OFFICES
77~

SOU LES. eLl FFE f: R.EED

STEPH."~IE A BELSER

¡A'IE S R. C:'I"E

RCBERTE. ETL~~CER

RC5eR.T~. REED

~US..~ D. RH::
Si.ZA'~E L"~C.FOR:: SA~FORD
HUCH L~CC7T,;R.
5US.'" C. 5HA'K
LUTHER H. SO;JUS III

800 MIL..,1 BUllDIi-C. EAST TRAVIS AT SOLEDAD

SA~ A~TONI('. TEXA 78205

(51,?) 2,?.i01.i
BI~Z BUI:': :';',. ~:"'7'- -~::-o

IC'JIT¿;'.'.: ,:,;- ',~-'
HOUSTC:~, 7Ð~-', 77~ ".:

(i¡2¡ 22':" i:::

January 9, 1986 1605 ~EVE'T~ 5~?::::-:
BAY C7;', TE;\/,S 77.::.:

(.iOS¡ 2':5'1122

Mr. W. James Kronzer
1001 Texas Avenue
Sui te 1030
Houston, Texas 77002

'i1lLJ,..\1 A. aR.A,~-;. ~, :.
¡¡¡05 5E\'E:-TH STRE=::-

BAY CITY. TEXAS 77.::.:

(40;)2..5-1122

Dear Newell:

Enclosed are proposed changes to Rules 741, 746, 772, 805,
807, 808, 810, and Sll subrri t'teå by Jeremy vJicke::. Please d::aft,
in prope:: form for Co~~i ttee consideration approp::iate R~les
changes for submission to the Comrni ~tee and circulate them a::cr.g
your Standing Subco::.mi ttee merr.bers to 

secure their cormnents.

As always, thank you for your keen attention to the business
of the Aèvi sory Corr.ri ttee.

LHSIII:tk
Enclosures

Very truly yours,. /':--~_.,
.'., )/0'

,'.. -- ..~~?
__--- / -r__

Luther H. Soules I I I

cc: Honorable James P. vla11ace,
Justice, Supreme Court of Texas
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Cctoter 14, 1985

Y:. ~ic~~e~ ~. Cal!ac~e~, ~s~.

:isher, ~al!¿S~~~, ~e~~~~ & Le~i£
'7 0 t.~ Fl~.c=
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112,
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206, 807, 208, 81C a~è
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:-~':ES . :.I~a~

..... ....n¡SO e::c~csec are
';5.3, ~9ó i 499a,

2:.E:-. =,S:-.:.s
::; s¿;..-~~ai

2.C::~=:pa:::.. ~;...o c-:~e::

:~e '::'2: ::,.=~:r::::' -- ;:r::;:oseè cl-.c.i.çes are ::ecess'::2.te¿ by ~l1e recent
E::a::=e::: ;:: ::..,: ~.e'~' ;:;:::es -- ::.":e :-ex2.S C-m..-err.~er:t Ccèe a::¿ :~e :-e:~2.S Ch-i.2.
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~rc;-csEC ~-2~.==e:-:s 2.=::e~::: ~-,_. ~o c:.re erro.rs; ur--r.el:,~-:.. _,~ ::.U.. ~.:::;

:-les.

PlE=.s~ ac:: ::,2.se ;:r;:;:~seè ar.~r.è=.ents -:c the agenè2. c: :te Dece~er ~eeting.
re::cr:: c:- :.h,ese FrcFosals at that ~eeti::ç.-~=. ¡:-C-- "-c.ñ_ .. _:-c:_:.__

F.eSF-ect:ul::y,--"" ..,-... --
//. ~ - ,/..' ..~,../ Jerei:r C.
Professor

c 11' ~.c: /-C
\o.'icker
of La..'

.; :-",. : ~::

:::-::':::s~re

--.
'"- . ~s. Z':e 1 y::

:~:I:Er
;'xent
SCLl€s, .,...,J.J._

!-r,
Jus:~ce :¿:es :. Wallace
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Rule 77:. P~oceã~re

DElete ii.. r~:i... ... 61C1 of the Reviseã Civil Statutes of Texas, 1925," and

s~st.i ~:¡:e:

sec~~c~ 23.001 c: tte Texas Prcperty Code

~~ie t~n. :lai~ ~C~ ~=P~C~E~e~:s

CEiE~e ",;~~~Çies ì::S-::-7';C:!, ?eviseè Ci"..:L. St':~'.::Ës" =nè.s:'s~.:::::::.e:

SEÇ:':2~3 2:. ~::-22. ::.; 0: ::::e Tex,:s Prc=e~::v CedE

~i.le :;':;'. -~:::;e~t :''-::en C.ai:: :cr :::;rcve::e:::: is ::~':'2

SC=sti ::i.':E:

-!: l~::es .. c.::C: .:, dele:e ".:,r::icles 7':93-ï';01, F.en.sec: Civil Stati.tes" :.iid

$E:CÜor.s 2::.021-22.C~;Z of the TExas Propert,; Coc:e

In line 7, delete "Articles ï397-7399, Revised Civil Stat~tes" and

si.s t i::~ tE :

secÜons ::::.022 e:iå ::.023 of the Texas Property Code
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~ELSO~ &. \\'JLLlAMSO~
_.. e:-..", ATTORNE' 5 ABOGADOS

10 EAST ELlZ.BET.. STREET

TL..EP-.:..i.
.~:::. ~4é "'3~J" ..........50..

BROW/ISVILLE TEXAS 7&:20

August 25. 1983

Mr. Michael A. Hatchell. Chairmn
Conmittee on Administration of Justice
500 1 st Place
P. O. Box 629
Tyler, Texas 75710

RE: COAJ; Rule 792

Dear Mike:

I attach the report of the subcommittee appointed to study Rule 792

and the attorney"s correspondence that requested the revision. At the
June 4. 1983 meeting there was discussion that:

1. Trespass to try title pleading requirements be done away with

and.
2. If TTTT is retained. that the Abstract be filed at least thirty

(30) days before trial.

I did not want the .consideration of Rule 792 to fall through the
cracks due to the summer inactivity.

In another vein. this summer I called my state representative. Rene
Oliveira. to ascertain whether or not House Bill i 186. adopting a "Civil
Code." had been vetoed by the governor. I was informed that it had.
Rene. who is an attorney. then proceeded to tell me that not only the
sponsor of the bill but many of the legislator i s noses ~ere bent out of
shape by what they perceived to be "after the fact" and "behind the
scenell maneuvering by the bar to have the bill vetoed. I explained the
circumstances of the bill being introduced late in the session as
unopposed. that the bill contained various conflicts with existing
substantive law. and that further study wa.s essentiaL. That triggered
his observation that the bar's efforts at informing itself and the
legislators were dismal.

1 t is suggested that the chairmn or a member of the Juàicial
Affairs Committee be appointed as either a member or liaison member of
the COAJ.

ocaOOC27



Mr. Michael A. Hatcheli. Lnairman
August 25, 1983
Page 2

As far as the Bar in general. I believe that Blake Tartt has the
experience and expertise to insure that the Bar has outstanding
legislative advisors for the next legislative session.

Sincerely yours.

NELSON & WILLIAMSON

~k~ ;!~
¿ William:on

JW:l..

Enclosures

cc: The Honorable Blake Tartt. President
The Honorable Rene O. Oliveira
Mrs. Evelyn A. Avent

ocaOOC~8



NELSON. \VILLlAMSON& Y A.~EZ
AnORNEYS-ABOCADOS TtLt~t

lll' Zl ~.,7:1::J
A C ""LSO"
~ WlLU..NSOii
~l)" .r...... ......£1

10 t"S" "UZ...tTM ST.t"
BROWNSVIU. T£X _

June 2, 1983

Mr. Jack Eisenberg, ChaiI'n
Committee of Administration of Justice
P.O. Box 4917
Austin, Texas 78785

RE: Rule 792

Dear Jack:

This letter is written as a report on the action of the subcommittee
you appointed in response to a letter from a Texas attorney concerning
Rule 792. This rule requires the opposite party in a trespass to try
title action. upon request. to file an abstract of title within twenty
days or within such further time as the court may grant. If he does not,
h~ can give no evidence of his claim or title at trial. The attorney
suggests that the the obtaining of an abstract of title in a trespass to

¡try title action should done under the discovery rules which govern other
civil cases.

The subcommittee noted that bringing the action as a declaratory
judgment or simple trespass action, would have such an effect.

The attorney who requested the change was contacted. It seems that
his real concern is that Rule 792 operates as .an automatic dismiss.al of
the opposite party's claim or title unless the abstract of title is filed
within twenty days or an extension is obtained. In Hunt v. Heaton, 643 i¿
S.W.2d 677 (Tex.1982), the defendant in a trespass to try title action ,-i
answered the petition by answering not guilty and demanded that the
plaintiff file an abstract of the title he would rely on at triaL. The
plaintiff did not request an extension of time to file the abstract.
Five year.s after the demand and 39 days before the trial, the plaintiff
filed an abstract. The supreme court upheld the trial court i s refusal to
allow the plaintiff any evidence of his claim or title.

The concern is that in a trespass to try title action Rule 792
operates to cause an automatic dismissal of the opposite parity's claim
or title unless the abstra.ct of title is filed within twenty day or an
extension is cbtained.

the subcoi:ittee believes that the harshness of Rule 792 can be
eliminated if, prior to the. bèginning of the trial, there must be notice
and a hearing. Then the court may order that no evidence of the claii or
title of such opposite party be given at trial, due to the failure to
file the abstract. The following amendment is suggested forconsideration: OC300C29



Page 2
Mr. Jack Eisenberg
June 3. 1983

-?~. l
¡', /-7'19

Rule/'i9i.~ Time To File Abstract
Such abstract of title shall be filed with the papers of the

cause within L ~weft~Y) thirty days after service of the notice
or within such further time as the court on good cause shown
may gra.nt; and in default thereof after notice and hearing
prior to the beginning of the trial. the court may order that
no evidence of the claim or title of such opposite party

(sfte~~) be given on trial.

The attorney who wrote the letter requesting the changes would
welcome the opportunity to address the committee in person.

Sincerely yours.

',;Ø~-
J

J\J: ps

cc: Evelyn Avent
Jeffery Jones
Orville C. Walker

OCOOOC3Ò
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KARL. C. HOPPE:SS
January 27, 1983

Honorable Jack pope, Chief Justice
Supreme Court of Texas
Supreme Court Building
Post Office Box 12248
Austin, Texas 787ll

Re: Rule 792 - Abstracts of Title
Dear Judge Pope:

Due to my active participation in the trial of land
litigation ï.atters, it has become apparent over the past years
tha t in certa in counties in Te xas today the obtaining of an
abstract of title is impossible unless prepareõ by the attorney
himself. AS an example, in Brazos County the Clerk no longer
has the capability or the time to aid in the compiling of ap
abstract of title without the attorney 

having to personally pull
all records, set up special dates, remove the records in the
presence of the Clerk, make copies at his own location, and
thereafter obtain the various indices of said documents and the
appropriate certification, after having presented each of those
documents and the recording legends to the Clerk. For tn:s
reason, al though Rule 792, of course, expands the time for whi cn
an abstract can be filed in a trepass to try ti tle case from
twenty days to that which the Court finds reasonable, it apPt;ars
to me that serious consideration should be given to the question
of putting this discovery under the same rules as that related
to other discovery.. I am fully aware of the reason for Rul e
792; however, in my opinion, the rule is more anò more frequently
used not for the purposes of discovery, but where the defense
counsel is aware that the availabili ty of the County Clerk is
books and records are almost nonexistent and there are no abstract
services available to plaintiff1 s cou~se1, especially if it
involves issues of title of minerals, to harass and put undue
press\.re on plaintiffls counsel. This can be especially unjust
and c~erous when the defendant is a trespasser with little or no
inòic-:a of title. I am certainly in agreement that no one should
be able to prosecut.e a trespass to try title action 

without
proper facts and circumstances surrounding his right of title
and that he should be prepared to prove that title to the exclusion

OC300C31



Honorable Jack Pope, Chief Justice
January 27, 1983
Page Two

of all others.. However, I feel that the urbanization of the
State of Texas has created circumstances that are far removed
from those that existed when Article 7376 was originally passed
by the Texas Legislature and strong consideration should be
given as to putting the plaintiffs and defendants on more equal
footing regarding the discovery procedure in this type of action.

I congratulate you on your recent appointment as Chi.ef
Justice of the Court and extend to you best wishes from boi:n
myself and my father.

KCH/lsb

OC800C32
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(JO:lì 2,,-j-Jl22

\Xl LLI."..\l A E R. '.~;, ~, :.

Mr. W. James Kronzer
lOO! Texas Avenue
Sui te 1030
Hous'ton, Texas 77002

j::O~ SE\':\.~ -5;:-.::'-

BAY CI:-, TEX...S 77.:;.:
(.;;:~) 2';5'1122

Dear Newell:

Er.closed are proposed changes to Rules 7~1, 746, 772, 806,
807, 808, 810, ar.d 81l sub~i ~teå by Jeremy WicKer. P lease ¿r~:~,
in proper form for Committee consideration app::cp::ia-:e Rt1les
changes for submission to the Com~i t~ee and circulate the~ a~or.g
your Stan¿ing Subco::i ttee members to secure their com:nent:s.

As always, thank you for your keen atten~ion to ~he business
0: the ..;d".'i sory Co::.mi ttee.

LHSIII:tk
Enclosures

Very truly yours,

.~~¿'-,' 1 /.'/ ";c.~;-. ----/ ~~
-Luther H. Souies III

cc: Honorable James P. Wallace,
JUstice, Supreme Court of Texas

ocaOOC33
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Rule 772. P~oceài.~e

S~S:':'~::~e:

Delete "';r~. 6101 of the Reviseà Ci'.rl Statutes of Texas, 1925," and

sec::c:: 23.001 0: t::e Tex'~s PrCFe~ty CaGe

~.~le e..o" ,-~2.:.:: :o~ :::~:-c...e::.e:::s

:e2.e-:e ",:;~-::c2.e£ 7392-7';01, ?eviseci Civ:i.l Sta::'.tes" ~!:d st:s:::.:::.::e:

C:,::,--- .__::-----_..- ._- -.... -- -....
..... ..._--~- ¡" ...."' 0: :'::e ': exas ?ro::e::-:'1 CeGs

::i.le S,::-;. - ~::':-.=:::: ,...-:;. C::è.i:: :cr :::F~Ove::.e:::: .is ~::.':~

~::-.es .. c.:-.c :, delete "~rticles ;293-7401, F.evisec Civil Statutes" ::iiê
sclsti ~i.te :

s£'ct:icr:s 22.021-22 .C42 of the Texas Proper::j' CaGe

.- li::e 7, delete "';nicles 7397-7399, Reviseè Civil Stati.tes" and

st:sti tt:::€ :

sec,:ions 22.022 .:nå 2::.023 of the îexas Property Code

ocaOOC35
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Mr. W. James Kronzer
1001 Texas Avenu.e
Sui te 1030
Houston, Texas 77002

\Xl Ll!".SI A :: R. "81', - :,
¡605 5:\'E~¡. ,':?-EE-:
B..\Y Ci\", ¡EX:'.S 77.::.:

(.:\:,;¡ 2':S-lì22

Dear .Newell:

Enclosed are proposed changes to Rules 7'1, 746. 772, 805,
807, 808, 810, and 811 subrritteã by Jeremy Wicke~. Please d~a:~,
in prope~ form for Commi ttee conside~ation app~op~iate R~les
changes for submission to the Commi'ttee and circulate ~he;. a::or:g

- your Standing Subco:nmi ttee membe~s to secure their corr.ments.

As always, thank you for YOUr keen attention to the b'.siness
of the Ad'v":: sory COl'.r:'. ttee.

Very truly yours,\ /--~_.,, \
LHSI I I : tk
Enclosures

/." Xc: ~7i ..~, _ /"~.. -.' -.
-i'utherH. SOUÌes III

cc: Honorable James P . Wallace ,
JUstice, Supreme Court 

of Texas
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Rule 772. P~oceãLre

S~s:..:~:i~e :

Delete "Art. 61C1 of the ?evised Ci'.:l Statutes of Texas, 1925," and

sect:c~ 23.001 0: tr.e Texas Prc=€rtv Code

:.:.le ~..c. ~~a~~ ~C~ -=~~c~.e~~~:.s

L:Elete ".;~t:.cies 72502-7';C2, ?evÜ:eè C.=....:1. St.3tè:tes" ant S~3t:":è:te:

-.- ...-. ...--~t:\..__,-..., ...- - - ...:., .....:...--..... .......'" c= ~::e ~ex.3s F~o::e~t'l Ccès

::i.le S.:;-:. ::":::;.e::i: ".::-:n C.ai:" :cr :::;:rc';e::e:::: iS ::~':'2

f" ..; :::e s c.:-.c -, èelE:e ",:,~:::.cles ;293-7';01, F.eviseê Civil St¿tutes" ~:id

Sc=stiti.:E:

SECtions 22.C21-22.C~2 of the Texas Prope~t:: Co¿e

li.::e 7, êelete "Articles 7397-7399, Revised Civil St.:tLtes" anà

su.stit¡;tE:

secÜons 22.022 a:iå :~. 02,3 of the 7exas Property Code

ocaOOC38
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(~v~.j 2"'5'1l~~

Dear Newell:

Enclosed are proposed changes to Rules 7~1, 7~6, 772, 805,
807,808,810, and 811 subr:i":'te¿ by Jeremy Ylicker. Please ¿:-a::,,,
in proper form for Committee considera'tion a;:;::-Cp:-iate R'.2.es
changes for submission to the Corn:::: ".'tee and ci:-c'.late the~ a:;c::g
your Standing Subco:mni ttee mer..be:-s to secure their COIlw'Tent:s.

As always, thank you fo:- your keen attention to the b:;siness
0:: the ;'.dv:. sory COI'wr:i ttee.

Very truly yours,~" /'-- --
i

/ /'
- ..c:,; ~__'-- ',. , "'""-- ' -.,Luther H. Soules II ILHSI I I: tk

EnClosures

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas
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Rule 806. These i\ules Shall Not Govern wnen

Dele~e ";'.rÜcles 7364-7401;., Reviseò Civil Statutes," ar.è substitute;

sec~:.e:1S 22. C01-22. C45 of the Texcòs Proper'.y Cede

~~le ë1C. ~e~~isl:es ci Pleaèir.cs

!:ele:e ".:','::.:cle 1975, FEViseà Ci'..il Statutes," ar:è st:s:::::~e:

sec::c:¡ 2.7.003 c: :he Texê;s C.i'..il ?ract.:c~ iõ:;è 7';::eè:':2s ':;:'.:e

~ ~ 1..: .;.: --.. - ':- - - . - _..- .: ''' ...: ::.: :. : ::: ...1. nC~:'C:-s l:¡ce~ .:-:....",. .:....... --.'-._-

.... ~-:e c.=;:.:c:-. c:i=lete ";"r:.:cle 1975" ard
subst'::t::e:

sect'::::: 17. CC3 of the Texas Civil ?ractlce ¿t.è::.e::eèies Cede

In l.::e .L, delete "Article 1975, Revised Civil Stë.tu~es" and su.Sti ~ute;

sect:.er: 17.003 of the Texas Civil Pract:..:;: ë.r:ò i\e=:edies Code

OV:.uut.ai
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January 9, 1986
IEOS ~:'''E~.T;; õ':~.::::-
MY c:~:". TE;v'.~ 77":;~

(-:C)j 2~:l.IL?2

Mr. W. James Kronzer
lOOl Texas Avenue
Suite 1030
Houston, Texas 77002

'X;LLI:\.\!A ~¡:tA.~-r. ~. ::.
i~05S:\.'E\.;H Yr?~E~':

ilAY C¡-;. TEX.i5 77:.;.:

¡.:.Xi 2.:5'1122

Dear Newell:

EnClosed are proposed changes to Rules 741, 746, 772, 805,
807, 808, 810, and 8ll subrni~ted by Jeremy Wicker. Please draf~,
in proper form for Commi ttee considera~ion appropriate R~les
changes for submission to the Commi~~ee and circulate ~hem arnc~g
your Standing SUbco:7mi ttee members to secure their commem:s,

As always, thank you for your keen 

attention to ~he bUsir:essof the ';ct".'i sory Cor:i ttee.

LHS I I I : tk
EnClosures

Very truly yours,, /':--:.-. '. \ .,.'f ,. .. l.". ?------.. /~--.
Luther H. Soules I I I

cc: Honorable James P. v-lallace,
JUstice, Supreme Court of Texas
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Texas Tech Univers

004J fL

Schooi of law
lubboCk. Texas 794-00/(801 742-3791 Faculty 742-3785

Cctcter 14, 1985

y~. ~ic~ae! ~. ~allê~he~, ~s~.
=ister, ~ai~~~~=~, ~~r.~~~ & Lewis
70;:': fL:.,=
Al:~eè ==="_::

i CCCLC~:'5 :..::-=.
::C:'s:.c::,

:' e;,~ ~~i!:-=:

Fe: ~~~inis~=a~:c~ c: ~UE::=e

CC=il~'"ee'S:e.~e=e.:- c:: :-l:X~S

E::::2.::.s~c =.=-= :::.'
113,1£:, 163, ___~,
62la. 65;, 6it. ~~.

=r==~s~c =~e~~~e~~s to ~uies :2a,
-=~ ê, - ~ -, _ ~ =a , 2 E C, 2 EJ, 2ê 5 a ,

7~6._. a~£. 607, EOB. BIC a~c
.;.. i I.; , c:-:

... I
"! '1 ~ i ..-.-.._, ._--,

~~ I, ~,- # -.- ~ 0 - (aa~~O~I~O~, ~~n, ~__~,
~lso e~clcsec ares::ç::es~:è a=.e!',=..:::::.s ~c S:':e=a~ S:.;re::e Coi.r-: orcers :.'"=.: ê.::ç;:::;a~::: :-,,'0 c;:":e~

:-~.!es .
.... ..~ ,..__..

':::i: . -- - ::.: - :=:. ::': - - ----- ~ ::=c::osec d:ar,çes ar¿: r:ecess: :a::€C =y ~he recent:
e::ac::e::: :::: :;"C :-.i:'A' ::::::~s -- :::;: ':exas C~'verr:!:er:-: Ccce a::è ::::e :e:~as Ch-:l
?rac~icæ a~c ~i:=e:::e5 ~cce. -"- ê.!~ect¿:c =ules expressiy =e!er ~c ciVil

t~c?Cseè a=€~==~~:E

S~e.~'..t€5 :.':a~;,=.';i: =5;::; =e;i:ê.:'ec ,: superseceå by these Cc.:es.
a-=: e=:;: :c c:.re ~tcn; or--r.èi':..: _ __,;-:.. 7::;: C:"~e r:iles.

::."\i..:....:::;

?le=.se aêê -.~:~ ;rc?Çsec a2er.~7.ents ::c the êçenda cf ::te Dece~er ~eeting.
=i:::C=-: C:-. :.I:ese Frc;osals at: that r.eet:Ü:c;... e. p..c-._,.i:,. -..__.~c.___ _..

F.esF~ct::ul:y ,--" ''- -- .- --
/,/'" 1. . ~/.'..~",/ JereI:i" C.
Professor

,, l" /'L-, ie t'C:;~
Wicker
of La\,'

: :-,;' ::~

:::: =- .: OSl.::- E

Jus:ice ~a=es ~. Wallace

.~s. ':'ie 1 yr; . .. ;xent:
~r :i. tÌ;er Scules T""-r. -- , , .... -

~~....- ..

OC~OOC43'
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Rule 80S. These ~ules Sha 11 Not Govern hnen

Dele~e "Ar~icles 7364-74Clh, Reviseè Civil Stat~tes," and substitute:

sec:::.cns 22.CCl-22.C45 cf the Tey.ê.s Prope::ty Ccëe

':.i.le ëlC. ?ec:,,,:sl::es C: Fleaëir:cs

rele:e ",:,r:ic.:e 1. ?75, ;:,eviseä (ï ':i1 Sta ti.-:es," ar.ë s-.s:.: ::i.:e:

sec:::.c:¡ .: 7. C02 c: tne 'lex.:s C: ';i2. ?ract:'':i2 ¿::d ?e::eci::s r':.:èe

_... . .:
~ ..-.... --_.- - . .- .. - ..- . -,. -.. ...-

- -._..-:-.. --.... :¡¡ .~c-: ':C:ìS ~.~=£?~ .: ...-.. ...- ..:..... ........ '-

T~
=¿;::':''::.èel.e t€ "Art':cle 1975" ard subs:.: :t:::e:

sec::c~ 1. ì .003 of the Texas Civil rract.:c~ ê.~c ~e~edie$ Cc~e

In L::e .., delete Ui\rticle 1975, Revised Civ:.i StatUtes" and substitUte:

S€C::cn 17.003 of the Texas Civil Practice anà Re=.edies Cùde

OC300C4i1
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L.lW OFFICES

SOULES, CLIFFE 8 REED
&0~) MILA\1 BUllDI¡.C. EAST TRAVIS AT SOLEDAD

SA¡. ANTONIO, TEXAS 78205

STEPH..lNIE A BELBER
J...'l~ S R. G¡" E
RC'5~RT E. ETL:NG~R
R05ER.T D, R.fED
~USA¡" D. RfED
SUlA¡"NE L.lNCFCiW SANFORD
HUGH L SCOT;. IR.
SUS!\¡. C. SH...'K

LUrH~ R. H, SO;'JLES 111

(512) 22.1.914.
BI\:Z BUllD:':~. ~.:..-,- '~::'

ioai TD~",: ..\- ~.~ - ".
HOUSTC'~, -;":'~"..' 77,'

(7121 ¿¿4'': !='~.

January 9, 1986 1605 ~:\"E~:T~:-:= ::--
BAY e;-". TE:'~"., 77.;,.;

'~(;;ì 2~S.i¡~~)

Mr. W. James Kronzer
lOOl Texas Avenue
Sui te 1030
Houston, Texas 77002

\Xl ~L!.~\f A E:R.A''', -. -
160~ SE\'E\.'7H S-r:=.E::-:

B.AYCi";-(. TEX.AS 77.::.:

(~J'Z:) 2":5.Jl22

Dear Newell:

Enclosed are proposed changes to Rules 74l, 746, 772, 806,
807, 808, 810, and 811 sub~itteå by Jeremy Wicker. Please draft,
in proper form for Committee consideration appropriate Rules
changes for submission to the Commi ttee and circulate the;. a;.or:g
your Stanåing Subco::'J1Í ttee mer:.bers to secure their corr.mem:s,

As always, thank you for your keen attention to the business
of the Advi sory Cor:.ri ttee.

LHS I I I : tk
Enclosures

Very truly yours,\ ./.-:.-. '" \-' . /'_- ..c:¿:?-,- / --
-Luther H. Soules III

cc: Honorable James P . Wallace,
Justice, Supreme Court of Texas

OC900C45



0ô4J ~,(.....~.
Texas Tech Univers

Schooi of law
lubbock. Texas 794-001(80) 742-3791 Faculty 742-3785

Cctober 14, 1985

y~. Mic~ael ~.~alla~her, ~S~.
:.isher, ~e.i.ie.~::=~, ?e::~::: & 

Le"'''is70t.'. Fl:..=
:'.l~.:eè =2.:-~:' ...:-:

lOCO Lc~:.s::::::
Eo~s:c~,:X ~ _~

:-ea~ 't'; ~.~4

Fe: Aà~inistra~~o~ cf ZUs~ice

Co::itt:ee, S~ê.te Ba~ of ':exè.s

E::::2.::s~,:: -.- - .-...;-= _.~ =:-::::CS,=c e.::e:;c"::e::~s to Rules l8a, 30,
:':::c., :22, :39a, 36e, 363, 385a, ';';-;,
7';6, :--2, 2('c, 807, 808, 81e and 61':.
~c sE.....e!:al SL:;-re~t: Court: orè.e~s tha~

i2, Si, Ill, 11 ,
';63, '83, 496, 99a,
r.lso enclcsec are

aCCO~panY t~o ot.~er

113, IE:, lE3, :~5a,
62la, E5~, ~~S, -~:,
St:ç':;est:ec a=.Er...-;~::-:s
:-..1.es.

'::::ö ':;;.=: :-.~-:=:.:': 0: -..,=c:;: ;:rcposeè changes are ::ecess.i:at€c. ::y i:he recent
E::c.::~e::: ::: :~~ ::'=~ ::::::es -- :~e ':exas C~vern~er.t Ccèe a::c the ~ex=s Civil
?r::::.:c: ë:::: :.-==e:::::: '':::'ce. --,~ a:::ected rules expressly re:er to c.:vil
s:a:-.:tE:: :.':a: ::.=":: =E:n rE;-2¿:eè ,: Superseceà by these cedes. Tr.e c:"'1er
;:repcsec. e.e:-,:=:::-:s -=-::e:',;: ':::li- 1:0 ci.re errors; or-r:eï:::-.... _.~ ",xis~:.i:;
:iles.

- ""- ~,
Ple"sE ëC:: :;,o2S-: pr:;pcs-=è ar.Er.cir,ents -:0 the agenda c! tl:e Decer:Ü::er z:eeting.
prE';êred :.: re::c:r: c:- :.hese .;rcposals at that meeting.

f.esF-ectfu1.:'y,--" ').... -/. ''-~/-L - - "..',,/ Jerei:r C.
Professor

c It' ¿~;~
Wicker
o f La~..

::-,.": t!:

::::=2.osi.~~

c=: ~s. .:'lelyr.... ;'\'ent
!-r. :i.-:i:sZ" .... SCt=les, II!
Ji.s-:.:ce :a.es ::, Wallace
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Rule 80S. These Rules Shall Not Govern When

Delete "~rticles 7364-7401A, Reviseà Civil Statutes," and suCsti tute:

sec::cns 22.001-22.045 of the Texas Property Ccëe

?t:le êlC. ?ec-,::s2:es cf Fleaè.ir:9s

Dele:e ",:',=::::2.£1 197.5, F.€viseà Civil Statutes," ar.è si.s::::.:e:

sec::.c:- .: 7. C03 ci the ':exas Ci"."il Pract:.c~ i=::d ?-=~.eèies C;:'::e

::.'.1.: .. .=........ - .-.--------
.: ......:.:.: -:::.:: ...l,. ne:: :'c:¡s l'~de r ;.-. :-~:c .. t=

T~ :-a;:~.:::,:-. è€lete ";'.r::.cle 1975" ar,è subst::i:te:

sec::c:- :. ì. CC3 of the Texas Civil Practice a¡-,è ;:,e~edies lcce

In i.,::e .., delete "Article 1975, Revised Civil StatU:es" and substitute:

sec::cn 17. 003 of the Texas Civil Practice anà Re=-edies Code

oca00647
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LAIX OfilCLS

SOULES. CLIFFE & REED

STEPHA~¡£ ,", B~~B£R
lAMES R, C¡"£
RCB~RT L ::;l:'-G:.:i
ROIiERT:: P.::.D
5USA", 1'. :i:: £)
ARTHUR' "-OS,,, :R.
SUZ,A~",£ L.'ser 2RD 5.A",FCR:,
HUCH L.S:27-:, :R.
£~s.,,~ C. £~,.i'~:

SJO MiLA~\ BUILDING, £.'15T TR.AVIS AT 5CLHJ,AD

SAN ANTONIO. TEMS 78205

(512) 224.::1': B!S7B~J~:":::~~C. SL:(f~ ::"C.:?

:"'~'-:"':.~.S .1.."' .i~l..~~~

H::U:~':"~. TL'~':.. 77Jl:2
7::;, 22~ (.;22

If05 ~E'/E.~T~~~?,EE7

~:..~. :-. :ry, T:::"_:'.~ 774:4

.';,:-.., 245.;;22

~IJ¡HER H. ~2'dJ:"~~ :i: ';.JlL1.~.:,~ ,'" BR"ST. p, C.

July 29, 1985

:r-CSSE'/t~":ii- S¡;'EET

~ ...::. c :-::', 7L:'~:'.S 774î~

.~JjJ 2.:5.1122

Professor Newell Blakely
University of Houston Law Center
4800 Calhoun Road
Houston, Texas 77004

Dear Newell:

I may have overlooked, in the earlier assignments, referring to
your corni ttee the sticky subject of how depositions taken in one
proceeding should be permitt.ed to be used in other proceedings,
and under what circumstances and safeguards. I would appreciate
very much your committee doing that study, as we discussed today
by telephone, and making the reports in writing on September 30,
1985, and orally on November 1 and 2, 1985, in open session.

As always, thank you for your interest.

LHSIII/tat

ocaOOC4S



l='IHRSITI' OF HOL'STO=' L-\\(" ~\:TER

HOlSTO=', TEXAS --001
713:-..').1..22

~€I
UNIVERSI1Y OF HOUSTON
LA\'X/ CENTER

Fe b r u a ry 1 8, 1 9 3 6

Mr. L u the r H. Sou 1 e s, I I I, C h air ma n

Supreme Court Advisory Committee
Sou 1 e s, C 1 iff e & Re e d

800 Mi lam Bui Iding
San Antonio, Texas 78205

Dear Luther:

II ere wit h are two i t ems for the age n d a 0 f the ;,1 arc h 7 - 8 ,
1986, meeting of th.e Advisory Committee.

The first relates to art. 3737h, its
replacement, all by the 1935 Legislature.
submi t ted to the members oÏ the Evidence
Court Advisory Committee.

amendmen t, repea 1 and
Th e ma t t e r has bee n

Subcommi t t ee, Supreme

The seeond item is another attempt to solve the deposition
problem dealt with both at the rday 31, 1985 and November 1, 1985
meetings of the Advisory Committee. It involves Evidence Rules
801(e)(3) and 804(b)(l) and Civil Procedure Rule 207. Two
alternatives labeiéd, respectively, "Pacli:age A__Depositions" and
"Package ß__Depositions" are attached. They have been submitted
to the Evidence Subcommittee and to the Subcommittee on Pre-Trial
and D i s c 0 v er y Ru 1 e s 1 5 - 2 1 5 a . " S .e e the fin alp a .r a g rap 11
"Discussion" on each Package for summaries. It is suggested that
the Committee first choose between the two packages and then make
any desired improvements.

Y01i~~(r
NewellH. Blakely, Chairman
Ev i deiice Subcommi t tee

cc: The Chief Justice and all
Justices, Supreme Court of Texas

All members of Supreme Court Advisory Committee

NHB: vcg

ocaOOC/19



REGARDING TEX.REV.CIV.STAT.ANN. art. 3737h, llNECESSITY OF
SERVICES AND REASONABLENESS OF CHARGES;" CIVIL PRACTICE AND
RE7.IEDIZS CODE, sec. 18.001, llAFFIDAVIT CONCERNING COST AHD
NECESS I TY OF SERV ICES. "

PROBLE~: ~r. Gary Beckworth, Attorney, Longview, on November 13,
1 9 8 5, w rot e tot he C I e r k, Sup r e me Co u r t, S tat i n g :

" T 11 i s let t e r i s w r i t ten tom a k e c 0 mm e n tab 0 u t the
repealer of Vernon's Ann. Civ. St. art. 3737h as per Acts
1935, 69th Leg., p.7213, ch. 959, eff. Sept. 1,1985.

" I tap pea r s t hat the r e pea i e r i nth e ame n dme n t pu r sua n t .
to Acts 1 9 8 5 , 69th Leg., p . 4 7 0 0 - 4 7 0 2, c h . ô 1 7, e f f. Sept. 1,
1935, does not preserve for causes filed after September 1,
19 3 5, t h eau t.h 0 r i t Y 0 f Ve r non's An n . C i v . St. art. 3 7 3 7 h ,

Sec. Ha).
"It is hoped that the committee of the Court dealing with

the Texas Rules of Evidence might preserve more clearly the
benefit of said Section 1, Sub-Section (a).lI

The Court referred the letter to the Advisory Committee.

RECOiIl1ENDATION: The Advisory Committee recommends that the
Supreme Court take no action in this regard because, as shown by
the at t a c h e d a n a 1 y s is, the leg i s 1 a t u r e has t a ken Car e 0 f ~il r .
Beckworth's concerns, and because 373711 and its successor, sec.
18.001, involve llsufficiency" and the Texas Rules of Evidence
deal with "admissibi lity. II

ocaOOC50



Reconeiliation of cert~in acts of the 1985 Legislature relating
to Tex.Rev.Civ.Stat.Ann. art 3737h, Necessity of Services and
Reasonableness of Charges (Acts 1979, 66th Leg. p. 1778, ch.
721).
- -- - - - - -- - - - - - - -- - - - - -- -- - - --- -- - -- - -- - - - -- - - - - - -- - - - -- -- - - -- - --

As a part of its continuing codification process, the 1985
Legislature enacted the new Civil Practices and Remedies Code
(Acts 1985, 69th Leg. pp. 7043-7219, ch. 959). Section 18.001,
Affidavit Concerning Cost and Necessity of Services, p. 7091,
rewrote and replaced old art. 3737h. Art. 3737h is on the
repealer list of ch. 959 at 7218.

New 18.001 made no substantive changes in 3737h. It was
intended as a clearer rewrite. It went into effect September 1,
1985.

The 1985 Legislature also (Acts 1985, 69th Leg. pp. 4700-
4702, ch. 617) amended old 3737h, making substantive changes. In
par t i cu lar, it changed no t ice time for the aft i davi t from 14 days
to 30 days, notice time for the counter-affidavit from 10 days
after receip~ of affidavit, to 30 days after receipt but not less
than 14 days prior to trial, and changed the qualifications of
the counter-affiant. This amendment provided that it would take
effect September 1, 1985 as to actions filed on or after that
date. It provided that actions filed before that date would be
governed by old 3737h, though tried after September 1, i985.

Where did the 1985 Legislature leave things?

First, respecting cases filed September 1, 1985 and thereafter,
and, of course, tried after September 1, 1935.

The new Government Code, Acts 1985, 69th Leg. pp. 3202-4090,
chs. 479 and 480, and in particular section 311.031(c) and (d) at
p. 3249, provides;

"Section 311.031. Saving Provi~ions.
( a ).. .. .(b). . .
(e) The repeal of a statute by a code does not affect an

amendment, revision, or reenactment of the statute by
the same legislature that enacted the code. The
amendment, revision, or reenactmen.t is preserved and
given effect as part of the code provision that revised
the statute so amended, revised, or reenacted.

(d) If any provision of a code conflicts with a statute
enacted by the same legislature that enacted the code,
the statute controls. (Y.A.C.S.Art. 5429b-2, Sec.
3.11.)"

This means that both 18.001 and the amendment to 3737h are
in effect, that to the extent of conflict, the 3737h amendment
controls (31l.03l(d).) Thus 18.001 is the basic applicable

OCOOOCSl



language (311.03i(c)), out must be read with the 3737h amendment
supe rimposed (311. 031(d). )

T his i n t urn me an s t hat as tot h 0 s e cas e s, i. e., tho s e f i led
on or after September 1, 1985, affidavit notice time is 30 days,
co u n t e r - a f f i d a v i t not ice time i s 3 a day s a t t err e c e i p t 0 f
affidavit, but not less than 14 days prior to trial, and that the
counter-affiant must meet the higher qualifications required by
the 373 7h amendmen t .

Second, respecting cases filed before September 1,1985 though
tried after September 1, 1985.

The 1985 Legislature saidi "An affidavit concerning the
cost and necessity of services in an action filed before the
effective date of this Act is governed by Chapter 721, Acts of
the 66th Legislature, Regular Session, 1979 (Article 3737h,
Ve r non 1sT e x a s C i viI S tat ute s ) , as i t ex i s t e d at the time the
ac t i on was f i 1 ed, and t hat 1 a w i s con tin u e din e f f e c t for t hat
purpose." But, of course, the 1985 Legislature also said that
18.001 went into effect September 1, 1985.

Since there is no conflict in substance between 18.001 and
old 3737h, one could read 311.031(c) as governing and 18.001
would be applicable to these cases. Or, one could say there is a
sub s t an t i ve co nf Ii c t , vi z., reg a r din gap p Ii cab i lit Y d ate s . Un d e r

that interpretation, one could say that as to these cases only
the language of old 3737h need be looked to.

Either way, one comes out the same. Whether under old 3737h
unamended, or under. new 18.001, notice dates and qualifications
of co u n t e r - a f f i an ta r e the same, i.e., 14 days for the affidavit,
1 0 day s aft err e c e i p t 0 f a f f i d a v i t t 0 s e r ve co un t er -a f f i d a v it,
and the old informa t i on and be Ii ef for count er -af f 1 ant.

ocaOOC52
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TEXAS RULES OF C I V I L PROCEDUnZ
Rule 207. Use of Depositions in Court Proceedin~s.

1. Use of Depositions. Depositions shall include the
original or any certified copy thereof. Depositions
are a dm i s sib 1 e i n e v ide n c e sub j e c t tot he T e " a s R u 1 '3 s

of Evidence. Further, the Rules of Evidence soall be
applied to each question and answer as though the
witness were then present and testifying. \ depositiontak.en i;i cOP.pliance with law shall have the status of a
deposition whether Offered in the proceeding in whicht a ken 0 r i n a not :1 e r pro c e e din g . Una v ai I a b i lit Y 0 f
de p 0 n e n tis not a pre r e qui sit e for a dm i s sib i lit Y . ("1

t-l - -- i"-l -a-l- -& p - -u - t-k e- -he a -r -i -r - 'O"'- -l! - r.t:r 0 n - ""r- - '!-i
i-n, ~ e ",..-ott ~ ~-r-y - t'-r~e ti-i-n;- - -e~ - t)":t- - 'O-i -ii i '"- -(7 f --a
~i--i~,- -i-rrs-&f.:rf' - Et fl - 'f~1' "5't-1 b-i -e- "'er- -1: n-e- -i-ii l- e s --o-f
~\l i- à~H1-o - e.-pl- i- e ~- -fS- - -t+l~ - t 1i e-....i-t-rTe s ~ - -::-r-e- -"t -n-e'1
~~- ~ -~es-~i-~~i-rr~ i -ffEty -Ðe-~ -~~ -~~y - p~-r~'On- ~~
a-y - p-l'I3 e £ -e -& g li -l -f-st- -!l HY- ~l't-:r - ":l-o -,,. e: ~ - -pit~rT 1: - T.-r
r~~~ ~- -t~ -t-&~~ -&f.-~~e -dep~~ t ~ t~~ - 0 T - ~~'O- ~~r~-e -n-i-c -t-il"-e-.-

-2 ~~ ~ i- ~ ~ t ~ ~~- ~f. - ~e.of -- ~ e£ - ~~~- -~- ~he~e - T ~ i ~~ _ ~~~
n-- ~~f.eet --t-il-e--p l- g~-t- -t-o -1: s e-~s-t-~+ 01'~- "1r-~\" to tl~-i-y
t.(-e- -a- ..W1- -Q- -6-l-i-t- -i-l-a- -e'-t- ~- -t .h~ .. -t-e -t-t -a"' ~
()- -o- -t~1--s -0'- - -a~ -eo ~ H e.p - -6-t-a-t-e -h -ì:eel' - tÌ '* ~!",*~' ~e ri - "3-ri:d
a-t-li-e-i: - -6-u-t--:l R ¥-e-l-v-i-l - l fi-e- -:a:e - -s-u~~ -l'"'-t.or-- "Í"S
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~~-t~~-6- ~-Q~H-l~..~- -t~~~- ~~~- ~~4 ~- ~-l ~ -e~- ~ ~- -t6~- "'~T~T
s-u-t- .;~-:b -l-6-e- ~-i- -t-h-e -l-a-t-t~- ~-s- -i~- -Ð-r-ló"Š 1''t~~""- - - ..-o+--e"
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Motion to Suppress. When a deposition shall have been
filed in the court and notice given at least one entire
day before the day on whicJi the case is called for
trial, errors and irregularities in the n.otice, and
errors in the manner in which the testimony is
transcribed or the deposition is prepared, signed,
c"ertified, sealed, endorsed, transmitted, filed or
otherwise dealt with by the deposition officerund~r
R u i e s 2 0 5 and 2 0 6 are wa i ve d , un 1 e s s a mo t ion t 0
suppress the deposition or some part thereof is made
and notice of the written objections made in the motionis given, to every other party before the trial
commences.

TEXAS RULES OF EV IDENCE.
Ru 1 e 801. De fin i t ion s .
The following definitions
(a ).

(e) Statements which
hearsay if

(1) ..

apply under this article:

are not hearsay. A s tat erne n t is 11 0 t
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( 2 )
(3) Depositions. It is a deposition taken in compli::nce

with law in the course of the same or another procecding:
(ï) if the party agai:ist whom the deposition is now
or his predecessor in interest, had an opportunity nnd
motive to develop the testimony by direct, cross, or
examination, or
Oi) if the party against ....horn the deposition is now

offered has an interest similar to that of a party described in
(il, and has had since becoming a party Breasonable opportunityto redepose deponent and has failed to exercise that
opportunity.

Un a v a i i a b i 1 i t Y 0 f de po n en tis not a pre r e qui sit e t 0
a dm i s sib i lit Y . I-L -'¡..- -a. -.Q~Q. i..l .t-i-oi+ - .t..9-R _ -aG _ ~-i-r~¡:'~à _ -l-lr

..-e~ -l..~.. .Li- -~ -'iu-I-e -o- -C4'.4-I- -P..~~

offered,
similar
redirect

Rule 804. Hearsay Exceptions; Declarant Unavailable.
(a). .
(b) Hearsay exceptions. The following are not excluded if the
declarant is unavailable as a witness--

(1) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, (QV.-.,~-.a
cl.¿~i- l1U.. .._.......s -o- ~i. -~"l..- ..~i.'_ .p-o..1--J
if the party against whom the testimony is now offered, or his
pre de c e s s 0 r i n i n t e r es t, ( 0 r - 'a - -p-o '"V"t-t' - i: - os -I m-I i aT - "" -i~"S'" J
had an opportunity and similar motive to develop the testimony by
d ire c t, c r 0 s s, 0 r red ire c t e x am i n a t ion.

Discussion of Package A

Package A eliminates distinctions between use of depositions
in the same proceeding in which taken and use in different
proceedings. There is no longer a need for procedure rule 207 to
define ffsame" proceeding. Since unavailability of deponent is no
longer a requisite, there is no longer a need for evidence rule
804(b)(1) to deal with depositions.

A -perty against whom a deposition is offered gets his
protection from unfairness through the wording of aOl(e)(3). The
de p 0 sit ion i s a dm i s sib i e a g a ins tap e r son wit has i in i 1 a r i n t ere s t
who was not a party when the deposition was taken if his interest
was "represented." He can redepose if he cares to. But if he
has no reasonable opportunity to redepose, the deposition is not
admissible against him.

OC300C54
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TEXAS RULES OF CIVIL PROCEDURE.
Rule 207. Use of Depositions in Court Proceedings.

1. Use of Depositions in Same Proceeding.

a. Availability of Deponent as a iVitness does not Preclude
Admissibility of Deposition Taken and Used in the SameProceeding. Depositions shall include the original or
any certified copy thereof~ At the trial or upon the
hearing of a motion or an interlocutory prOCeeding, any
part or all of a deposition taken in the same
pro c e e din g , ins 0 far a s a dm i s sib 1 e un de r the r u 1 e s 0 f

e v i de nee i ti"'H-e--a-5---t:ft'Oo~---t-l--"'t-n~-s--n"e-"ttr
~-l-e-ß-EHl-t--Qà---+s-t4-f.Y-'l-l~ J, may be use d by any pe r S On for
any purpose against any party who was present or
repre~ented at the taking of the deposition Or who had
reasonable notice thereof. Further, the evidence rules
shall be applied to each question and answer as though
the witness were then present and testifyin~.
Unavailability of deponent is not a requirement for
a àmi s sib i lit Y .

b. Included Within ¡,leaning of "Same Proceeding."
Substitution of parties pursuant to these rules does
not affect the right to use depositions previously
taken, and, when a suit has been brou~htin a court of
the United States or of this or any other state (~
b~.e--4i~l.s-sJ and another suit involving the same
subject matter is brought between the same parties or
their repr~sentatives or successors in interest, all
depos i t i 6ns 1 awfu i ly taken (-ærtd---dtt-i-r--H-l-c J .l ~
it.h--':.ø-mQ~J suit may be used in the other suites)
(.l-at.Q¡:J as if originally taken therefor.

c. If one becomes a party after the deposition is token
and has an interest similar to that of any burtv
described in (D) or (b) above, the dCPositi~n iŠ
admissible against him only if he has had a reasonable

,.opportunity, after becoming a party, to redepose
deponent, and has failed to exercise tha~ opportunity.

2. Use of Depositions Taken in Different Proceeding. At the
trial or upon the hearing of a motion or an interlocutory
proceeding, any part or all of a deposition taken 

in adifferent proceeding may be used subject to the provisions
and requirements of the Texas Rules of Evidence. Further,
the evidence rules shall be applied to each question nnd
answer as though the wi tne~~ were then present and
testifying.

3. Motion to Suppress. When a deposition shall have been filed
i nth e co u r tan d not ice g i ve n a tIe a s ton e e n t ire day be for e
the day 0 n \Vh i c h the cas e i s c a lIe d for t ria i , err 0 r san d

OC300C~~



irreguiarlties in the notice, and errors in the manner in
which the testimony is transcribed or the depo~itlon is
prepared, signed, certified, sealed, endorsed, transmitted,
filed or otherwise dealt with by the deposition officer
under =lules 205 and 206 are "'vaived, unless a motion to
suppress the deposition or some part thereof is made and
not ice 0 f the w r i t ten 0 b j e c t ion s ma del nth e mo t ion i s g i ve n

to every other party before the trial commences.

TEXAS RULES OF EV IDENCE
Rule 801. Definitions.
The following definitions apply under this article:
(a ).. . .
(e) Statements which are not hearsay. A statement is not
hearsay if --

(1). .
(2 ).

( 3) Depos it ions. It is a depos i t ion (ttl+.-tl,'1-~.£"f~r-e¿-+n
at""l"ti't-ne-,.+e-ft--t-li--:r~::--R"tl-~--&:f-€-t~i-l-_.p-re~ J t a 1-; e n in the
same proceeding, as s ameD roc e e din ~ Is defined in Rule .:2 07. T e ~~ 2. s
Rules of Civil Procedure. Unavailability of deoonent is not a
requirement for admissibility.

Rule 804. HEARSAY EXCEPTIONS. DECLARANT UNAVAILABLE.
(a). .
(b) Hearsay exceptions. The following are not excluded if the
declarant is unavailable as a witness __

( 1 ) For me r t est i mo n y . T est i mo n y g i ve n a saw i t n e s sat
another hearing o~the same or a different proceeding~ or in a
deposition taken in the course of (t'T--~~----oj another
proceeding, if the party against whom the testimony is now
offered, or a person with a s i mil a r interest, had an 0 p par tun i t Y
and similar motive to develop the testimony by direct, cross, or
redi rec t exami na t ion.

Gommen t. A depos i t ion in some c i rcuílS t ances may be
admi~sible without regard to unavailability of the

. .de,ponent. See rule 801(e)(3), Texas Rules of Èvidence.
and Rule 201, Texas Rules of Civi 1 Procedure.

Discussion of Package B
Package B is based on "Alternative #1" presented and

dis cussed at the November 1-2, is 8i mee t i ng. I t me i ds in the
wording suggested at that meeting and seeks to SOlve the late-on-
the-scene party. It maintains the former distinction between
depositions offered in the same proceeding and offered in a
different proceeding. It makes clear the meaning of 

sameproceeding.
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l:-IYFR"ln' OF HOlSTO:- L..\\, n:-TER
'kOlSTO,". TEXAS --m.

"'1' ---t)~l-f.:.:

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Sou I e s, C i iff e å Re e d

800 ~i lam Bui lding
San Antonio, Texas 73205

J anu ie
~
\9'

UNIVERsin" OF HOUSTON
LA\,\' CENTER

Mr. Beckwith is concerned that:

Dear Luther:

I have your December 18, 1985 letter
from . ~r. Gary Beckworth and Justice
Tex.Rev.Civ.Stat.Ann. art 3737h.

"It appears that th~ repealer
Acts 1985, 69th Leg., P. 4700-4702,
1935, does not preserve for causes f
1 9 8 5, the aut h 0 r i t Y 0 f Ve r non i s An n .

Sec. 1 (a)."
I believe the legislature has taken care of.

that there is no need for action by the Advisory
Supreme Court. Please see the attached analysis.

I am s end i n g cop i e S 0 f the
Subcommittee for criticism. Perhaps
de t e r m i n e wh e the ran y t h i n g s h 0 u i d
meeting of the Advisory Committee.

I might ment ion that 3737h came up at the
the State Bar Committee on Rules of Evidence.
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Page 2
Le t t e r toM r. L u the r H. Sou 1 e s, I I I
1/27/86

decided that 373711 was best left to the legislature. 3737h
involves "sufficiency" and the Texas Rules of Evidence deal with
"admissibility." Those Rules have run from sufficiency problems.

Sincer,ely,
r~7 /

/ / ! -I I.. :, I /i ..( '-ì. 'ê- L',

Newell H. Blakely, Chairman
Subcommi t tee on Ev i dence

,~

c c : Jus tic e J ame s P. Wall ace
Rules Member, Supreme Court of Texas

All members, Evidence Subcommittee, Supreme Court Advisory
Com:ni t t ee:

Mr. Vester T. Hughes, Jr.
Mr. John M~ 0 i Qui nn
Mr. Tom Rag 1 and
Mr. Garland Smith
Judge Bert H. Tunks
Mr. L.N.D. Wells, Jr.

NHB:vcg
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Re con c i 1 i at ion 0 f c e r t a in act s 0 f the 1985 Le g i s 1 at u r ere 1 a tin g
to Tex.Rev.Civ.Stat.Ann. art 3737h, Necessity of Services and
Reasonableness of Charges (Acts 1979, 66th Leg. p. 1778, ch.
721).
-- -- - -- - - - - - --- - - - -- - -- - - - - - - - - - - - - ---- -- - - -- - - - - - - - - - - - - - - - - - --

As a par t 0 fit s con ti n u i n g cod i f i cat i on pr 0 c e s s , the 1 9 8 5
Legi s lature enacted the new Civi 1 Practices and Remedi es Code
(Acts 1985, 69th Leg. pp. 7043-7219, ch.959). Section 18.001,
Affidavit Concerning Cost and Necessity of Services, p. 70D1l
rewrote and replaced old art. 3737h. Art. 3737h is on the
repealer list of ch. 959 at 7218.

New 18.001 made no substantive changes in 3737h. It was
intended as a clearer rewrite. It went into effect september 1,
1985.

The 1985 Legislature also (Acts 1985, 69th Leg. pp. 4700-
4702, ch. 617) amended old 3737h, making substantive changes. In
particular, it changed notice time for the affidavit from 14 days
to 30 days, notice time for the counter-affidavit from 10 days
after receipt of affidavitl to 30 days after receipt but not less
than 14 days prior to trial, and changed the qualifications of
the counter-affiant. This amendment provided that it would take
effect September 1, 1985 as to actions filed on or after that
date. It provided that actions fi led before that date would be
governed by old 3737h, though tried after September 1, 1985.

Where did the 1985 Legislature leave things?

First,. respecting cases filed September 1, 1985 and thereafter,
and, of course, tried after September 1, 1985.

The new Government Code, Acts 1985, 69th Leg. pp. 3202-4090,
chs. 479 and 480, and in particular section 311.031(c) and (d) at
p. 3249, provides:

"Section
(a ).
(b) .
(c)

311.031. Saving Provisions.

(d)

The repeal of a statute by a code does not affect an
amendment, revision, or reenactment of the statute by
the same leg i s i a t u r e t hat en act e d the cod e . Th e
ame n dme nt, rev i s ion, 0 r r een act me n tis pre s e r ve d an d
given effect as part of the code provision that revised
the s tat ute so ame n d ed, rev i sed, 0 r r e en act e d .
If any provision of a code conflicts with a statute
enacted by the same legislature that enacted the code,
the statute controls. (V.A.C.S~Art. 5429b-2, Sec.
3.11.)11

This menns that both 18.001 and the amendment to 3737h are
in effect, thnt to the extent of conflict, the 3737h amendment
controls (311.03i(d).) Thus 18.001 is the basic applicable
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language (311.03i(c)), but must be read with the 3737h amendment
superimposed (311.031(d).)

T his i n t urn me an s t hat as tot ho s e ca s e s, i. e., tho s e f i 1 e d
on or after September 1,1985, affidavit notice time is 30 days,
co u n t e r - a f f i d a v i t not ice time i s 3 0 day s aft err e ce i p t 0 f
affidavit, but not less than 14 days prior to trial, and that the
counter-affiant must meet the higher qualifications required by
the 373 7h amendmen t .

Second, respecting cases fi led before September 1, 1985 though
tried after September 1,1985.

The 1985 Legislature saJd~ "An affidavit concerning the
cost and necessity of services in an action filed berore the
effective date of this Act is governed by Chapter 721, Acts of
the 66th Legislature, Regular Session, 19'79 (ArticLe 3737h,
Vernon's Texas Civil Statutes), as it existed.at t.hetimeithe
action waS fi led, and that law is continued in effect for that
purpose." But, of course, the 1985 

Legislature also said that
18.001 went into effect September 1,1985.

Since there is no conflict in substance between lS.001and
old 3737h, one could read 311.031(c) as governing and 18..001
would be applicable to these Cases. Or, one could say there iSa
substantive conflict, viz., regarding applicability dates. Under
that interpretation, one could say that as tö these ca.ses only
the language of old 3737h need be looked tö.

Ei ther way, one comes out the same. Whether under öId 3737b
unamended, or under new 18.001, notice dates and qualiticatlo,ns
of counter-affiant are the Same, i.e., 14 days för the affidavit,
10 days after receipt of affidavit to serve counter-affidaVit,
and the old information and belief for counter-affiant.
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December 16, 1985 16055EVEl-TI STRUT
MY CIT, TEX 77414

(409) 245'1122

Professor Newell Blakely
Uni versi ty of Houston Law Center
4800 Calhoun Road
nouston, ~exas 77004

WlWAM A. BRN'T. P, C.
1605 5EVEl-TI STRE ET

MY CIT, nx 77414
(409) 245'1122

Dear Newell:

Enclosed is a proposed change to Tex. 
Rev. Civ. stat. Ann.

art. 3737h, Sec. 1 (a) submitted by Gary Beckworth. Ple.ase
draft, in proper form for Committee consideration appropriate
change for submission to the Committee and circulate them among
your Standing Subcommi ttee members to secure their comments.

As always, thank you for your keen attention to the 
business

of the Advisory Committee.

d~ I)u&~ r;
,-t.uther H. Sou es III -

LHS I I I : tk
Enclosures

cc: Honorable James P. Wallace,
Jus"ti~~ i Su::re=ie Court of Texas
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