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CHAIRMAN SOULES: It's 8:45 on the
16th.,. Meeting will come to order. J&@% a few
preliminary maét@xss One of the Courts of Appeal
has now found that our distress warrant rules are
constitutional and the Extraordinary Writ
Committee worksed on those, a8 vou know, sometime
back, worked on garnishment, sequestration,
attachment, distress w&rrént, child right of
pr&p@rﬁy and revised all those in view of
plaintiffs and progeny (phonetic) from the Suprems
Court of the United States. And so apparsntly we
did a good enough job to satisfy one Court of
Appeals, and to my knowledge, none of those rules
have been declared unconstitutional. And they
now, at least, with all the same scheme¢, have been
held constitutional.

MR, BEARD: I got a district court
that declared a garnishment statute
unconstitutional on the final judgnment.

CHAIRMAN SOULES: Well, you got that
done to you, oer got it accomplished?

MR. BEARD: I get it éccemp}ish@d.

CHAIRMAN SQULES: Actually, was there
anvithing presented to the court about the rules or

was it just the statute?
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MR, BEARD; Well, it was just on the
qu@&tioﬁ of exenpt pxb@@rty in the séshihg and
buying and garnisheeing without notice. There is
a P%nn&ylv&nié cé@@ thé& réi@@& the question.,

CHAIRMAN SOULES: W@ll, there's a
Texas cés& that holds that the garnishment
statutes are unconstitutional. Now, they have
been re~-enacted by the legislature, so I don't
know what that's going to do to it

MR, BEARD:; All I'm saying is, we
probably ought to -- and I should do this by
committee -- is provide for notice provisions when
you garnishee with the final judgment, We don't
have any provision for notice.

CHAIRMAN SOULES: That was deliberate.
That was deliberately omitted.

MR, BEARD: Well, I know it was, but
we have a lot of cash that is exempt by léw. So
you don't give notice before you go garnishee, but
you give notice of whether they have é hearing énd
all that other stuff. But we don't have that on
the finél judgment.

CHAIRMAN SOULES: Well, fine. And the
reason that we don't have it is because this

committes, at least, concluded that we didn't need
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to under ﬁhcsw; because the party had notice of
the suit. They had notice of the judgment under
the rules. And they should anticipate that there
would be execution or oéh@r meéns to enforce the
judgméht. S0 the notice was deemed to the party,
you know, about taking their property and they
could take it without it. Now, thaﬁ’s why we
didn't do it. I don't know; maybe we need to do
it now.

MR, BEARD: I think we r@élly should
because you have cash that is exempt, hom@stéad,
workmen's conmp.

CHAIRMAN SOULES: Thét may be righto.
Maybe we need to look at that. One thing that's
left, too, is8 the ex pért@ receivership, anﬁ we
may not even need that. You might think about
that before your report, P&t. is whether we even
need to have ex parte r@eéiv&rship in the rules
anymore. We either need to t&k@ it out or make it
comply. That's one last ex parte seizure schene
that we haven't addr@ss@d*

JUDGE WOOD: Mr. Chairman, those of us
who were here when those rules were amended,
brought up to date, conformed to the constitution,

are aware that you were the leading spirit in
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revising all of those rules. I'm sure you had
other people working with you, but it is my
und@r@t@ndiﬁg that yvyou had the laboring all the
way through. Ahd ﬁhoa@ of us who ware here at
that time know that and appr@ciatw it

CHAIRMAN SOULES: Thank you, Judge.
That was by way of getting inta the other
oeverhauls th&t wae'lre doing here. We spent é good
long day vesterday on Administrative Rules and
those thét were present ét the end of the day
voted nine ta one to recommend that the Court not
adopt those rules, But nonetheless, we spent the
entire day scrubbing those rules for problems with
the Rules of Civil Procedure and for procedural
omissions in those rules to make them workable and
practical. And however they come down, I think,
whether they are adopted or hat. our work is going
to be beneficial to the Bar.

It was stated tbis’marning that it was
surprising that someone, at least, didn't make a
motion that the rules be made applicable for one
yvear only to Harris County., énd then if they
worked there, we wouldn't need them anywhere else
or there anymore. The motion wasn'hk méd@ 80 wWe

won't have to bring that up again.
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MR, TINDALL: Can we ém&nd thét énd
exclude Harris County?

CHAIRMAN SOULES: That 1&:9@ piece of
work has been done. Here's ancother piece of work,
and these are the Appellate Rules. Now, these
hhave now been promulgated by the Supreme Court of
Texas after appraximétély two vears of work that
began with some effort in the legislature that gét
the Court of App@als rule-making power. The
principal problem was that the Courts of Appeals
were working under two appelléta systems, and
there really wasn't any need for two. But they
had a scheme under the criminal system and a
scheme under the civil system. We got a charge to
hérmoniz@ Appellate Rules of Texas, énd it was
done by Rusty McMains, largely by Rusty and Bill
Darsan@o for this committee, élthaugh, we've spent
a lot of time in session dealing with them as a
committee as a whole.

MR, MCMAINS: Judge Tunks and Judge
Guittard were also very éctiv&,

CHAIRMAN SOULES: . I said in thise
committee, and in the previous committee ==

Rusty, thank you for that reminder. Of course,
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Judge Guittard shared the joint committee between
the Court of App@als and the Supreme Court with
Judge Clinton as a xepr&&&ntativa of the Court of
Appeals and a broad section of both civil and
criminal practitioners that got it here.

In the interim begetween our lasﬁ meeting when
this committee approved the rules, subject to &
conference participated in és aur representative
by Ruegty and then Bill Dorsaneo with &h@ Court of
Criminal Appeals xépzas@ntétiv@s to resolve
differences, they met; they resolved all the
differences. We now h&v& pramulgétad by both
courts a single set of appellate rules., That's
not to say that the rules are &xéctly the same in
criminal cases as they are in civil cases. There
are aiff@r&hc@s at certain points b@céuse of the
due préc&ss problems that arise are different in
the civil schenme énd criminal scheme éé some
points. But it has to be done on appeal and what
can be done on app&éla Those have éll baean
recognized, but there are very few d@partuzes from

consistency.

MR, TINDALL: Have they adopted the

identical set?
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CHAIRMAN SOULES: Yes. There has been
a joint set of rules.

MR, MCMAINS: It's the ones that aré
just being published now, I think, that the Court
of Criminél Appeals are actually going to be
amending.

CHAIRMAN SOULES: The Court of
Criminal Appeals rules ar@ going to bs ~-- let me
back up, SO thét I mék@ thét cl@ér‘ Now, I
und@xgtand the basis of your guestion, Harry. The
Court of Criminal App@éls had to éd@yt rules by &
certain deadlines They did so. There was no
prohibition on them thereafter amending them
anvtime they wanited to. 8o they adopted rules
which haven't become effective yet, which havs
been amended already. Because in order for them
to meet their deadline they couldn't get our
iﬁput. 8o now théy have gotten our input. We've

had a conference. Is that right, Rusty?

MR, MCMAINS: Yes.

CHAIRMAN SOULES: We've resolved all
the differences énd tha Court of Criminal Appeals
and the Supreme Cburt of Texas have now adopted

exactly the same set of Appellate Rules; is that
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MR, MCMAINS: You would héV@ to ask
Judge Wallace. I know that's true with the
Suprene Coﬁrt. I éﬁsum@ the Court @f Criminél
Appeals followed suit.

CHAIRMAN SOULES: Is that right,
Jnga?

JUSTICE WALLACE: I wﬁsn’t paying
attention.

CHAIRMAN SOULES: If it héﬁn't been
done, it will, We wér@ talking about that the
Court of Criminél Appeals has now égr@@d to and
hags amended their first3sat of rules to conform to
the single set.

JUSTICE WALLACE: Appellate rules?

CHAIRMAN SOULES: Yes, sir.

JUDGE WALLACE: They hév@ baen
promulgated, signed aﬁ by both courts, and are in
effect. Will be as soon as --

MR, MCMAINS: When do they b@cbme
effective?

JUSTICE WALLACE: September 1.

PROFPESSOR EDGAR: Could we get a copy
of these?

CHAIRMAN SOULES: If you hév&n‘t, I'11
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get them to you; I thought they had been sent to
everybody, But tha% is é huge effort, and it's
now been accamplishé&¢ And there are few changes
which Rusty is going to cover. Bill>wr@t@ us a
létt@r and it has got a couple of little flyspecks
that they want us to péss on, but I'm sure that
won't be & problenm.

In the léat major round of chéng%g we hév&
completely overhauled, with Dorsaneo'’s help aﬂa
evérybody here thét wés invelved, the rules of
discév&xy in the state. And all of this -~ of
course, that was anothar two~-year effort that many
people said could not be done, that you couldn't
get scope in one rule and you couldn't get
sanatioﬁs in one rule; it just could not be done.
But it was done, énd at 1@&st those rules ar& much
more understandable and much easier for
inexperienced practitioners t@ £ollow.

And I guess this is all by way of patting
ycu~éll on the back for two things: One, the
effort that goes into the rules, the effort of
this conmittes as é whole. And two, that we are
receptive to change. And I guess to our boss's
credit, to Eh@ Court's credit, th@y t00 are

raeceptive to change that's needed.
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And unlike the practice in the federal courts
where the Supreme Court of the United Stét@& :ﬁl@a
have ée go through Congress, whan we're through
and ouy Court is through, they mék@ rﬁl@s, and
they become effective.

And T@xés has not been slow to respond to the
needs of administracion of justice, as is
demonstrated by these hug@ efforts, all of which
have occurred in the last t@h years, most of which
have occurred in the last five yesars. 80, I thank

you and the Court thanks you, and I'm sure you-all

- feel that way about each other for the offort

that's been put into the rules.

Now, we're into a lot of housekeeping and
other substantive matters that have come to us.
And I guess &11 that waa by way of laying a
predicate to the fact that we have 661 pages of
mat@riala in this book that, in spite of all thos@
efforts, this committee has still not addressed.
There may be certain matters in here that are
duplicate that I just haven't pull@d'out of here
vyet. But for the most gégt we still hév% that to
do.

S0, our lawyaxﬁ and our judges éﬁd gven sone

members of the public are not bashful about asking
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for chaﬁg% that they feel is needed. And I think
that speaks very well for our Court énd very well
for this committee and the COAJ of the Bar that we
get these requests. |

Our Pxéc&ica now, énd I'm not sure what it
was in the past, is that whenever one of these
raqu@s&s has been acted on, up or down, é letter
is written to the requesting individual stating
what th@ &ctian of this committee wés and sending
that individual a copy of the transcript of the
debate of thisg committee mh his suggestion so thét
they bgscome informed about what we did. So we
have a responsibility, but there's not any
gquestion that we're meeting it. And I certainly
do appreciate your participaﬁian in that.

With that, Sam, are you ready to start on

your big group of rules?

MR. SPARKS (EL PASQ): How that I know
that the copy of the debates is sent to the people
who request them, I am geing to do ;@ss
editorializing.

CHAIRMAN SOULES: Well, don't that
that because they need to know.

MR, SPARKS (EL PASQO): I thought it

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

apropos that the Court ¢f Criminal Appeals adopted

'th@ir rules by a technicality. One thing to echeo

what Luke says is, the rules conme to ué naw from
two real sources, proposed rules. Théy s8till come
from that lawyer who gets mad at the courthouse
and goes home and dictét@s é letter and sends it
in. But I'd say more than half of them now come
out of sections of the Bar or groups of lawyers in
speciality practice or groups of judges in
specialty practice. And for the most part, they
are not as romancing as they used to be.

There are two rules that we are going to
start off that are in the printed materials.
Generally, we're going to start on Pég@ 123 of the
printed materials. For sonme r&&éon. the first
page is on 195. So, if you'll turn to 195 with
youry hand on 123, I can tell you what this
proposal is.

The motion to recuse o disqu&lify a judge in
some parts of the state has become, apparently, an
automatic continuance. In ElL Paso, as far as I
know, we haven't had too much problem with it,
axcept, I had in one case wheare é lawyer from
Luke's town came in and filed a motion to recuse

on the grounds that I entertained thig judge
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rovally every night at the country club and that
he was in my pocket. And, f@rtunat@ly. I had
never aven been out with this particular judge,
but it did cause for é continuance, énd this wés
Monday following a Wednesday where his continuance
had been denied. B¢ I've h&d that one personal
experience, but that was all. But, apparently, in
different parts of the stat@ there is this
problem,.

Now Rule 18-3, &s proposed by an atﬁornay
named Bruce Pauley of M@squiéﬁ, by the way our
subcommittee read this rule, indicated that you
were entitled to one frivolous, bad faith motion.
S0 wa took the libertv of submitting to the
coﬁmitt@@ for its consideration the proposed Rule
18(h) which is on 123. And the intent of that was
to == if the judge who is deciding the motion on
recusal or disqgualification finds that a motion is
frivolous and brought in bad faith or for delay
only, then they can impose, if they wish, any
sanction under 215-2(b).

S0 that's really the propogal from Mr.
Pauley, and actually several lawyers. We gave him
the credit for the épecific proposal. So Rule

18-Aa(h) on 123 is the proposal.
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CHAIRMAN SOULES: Okéy. Comments?

MR, MCMAINS: Yes, two qu@ationﬁ.
Pirst, not having the cﬁxr@nt rules in front of
me, which ﬁamctinﬁg are in the 215-2(b)? 1Is that
all of the sanctiaﬁs that we h&v&? That's why I
was askings, I know all the sanctions are in 215.
I mean, are you going to dismiss a lawsuit?

PROFESSOR EDGAR: Yesg. It's the whole
gamut,

MR. SPARKS (EL PASO): They're all in
one thing.

MR. MCMAINS: Okay. I didn't
remember 1if they were all one subdivision. The
second question: By "presiding judge,” are you
talking about the prégiding judge of the region or
of the adminisﬁraéive district?

MR, SPARKS (EL PASO): Whoever is
assigned by the @dministtétiva judge wauld be the
presiding judge in that case to d@t@rmin@ -

MR, MCMAINS: Is thaé th@ lémguag@ W
uge in 18-A?

MR, BEARD: That was my question.

MR, MCMAINS: B@caus@ I don't think --

MR, BEARD: Presiding judge of the
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administrative district is used in D.

MR, MCMAINS: Yes. The judge of the
administrative district, once he as@igna it,
doesn't do anything more with it. |

MR. SPARKS (EL PASO): That may be.
Our pr&siding judges generally comes and hears
&hémﬁ But I undérstahd that that's not always the
case.

MR, MCMAINS: B@céuaﬁ it's not
required.

MR, SPARKS (EL PASO): That's correct.

MR. MCMAINS: All he's got to do is
assign somebody.

PROFESSOR EDGAR: Under Rule 18-A
Subdivigsion D, "The presiding judge of the
district shall immediately set a hearing before
himself or some other judge designated by him."

MR, MCMAINS: Right.

CHAIRMAN SOULES: So we could say "the
presiding judge or the judge designated by him.”

PROFESSOR EDGAR: Yes. Would that be
more complete?

CHAIRMAN SOULES: Sure.

MR. MCCONNICO: Luke, just ong very

minor matter: That next to the last line should
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say "The pr&&ﬁdihg judge may impé%@ any s&nctidn
as authorized by Rule 215.7
MR, MCMAINS: You don't @V@ﬁ h@@a the
"as" actually.
MR. BRANSON: Luke, I héV@ some
trouble imposing all of the sanctions. It is an

awfully harsh penalty to the client to have his

lawguit dismissed or the answer stricken, 1if it's

a defendant. Can't we merely impose sanctions on
the attorney if the Court determines thé attorney
has been actiﬁg in bad féith as opposed to
punishing the client?

CHAIRMAN SQULES: I guess I use these
words too many times. But what if we said, "The
presiding judge or the judge designated by him
may., in the interest of justice, impose any
sanctionsg®? B@céuse it m&y be thét it's the party
who has given the instruction to the lawyer.
That's just a replye.

MR, BRANSON: That's caxtainly
poseible; it's not probable. I don't really see
many lawsuits where the parties direct that type
cf conduct.

CHAIRMAN SOULES: Well, the only time

I've besen in a motion t£0 recuse where it went to a
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full-blown hearing was on the iastructions of my
client to file a motion to recuse. And, bﬁ
cburs@, we were successful, but I guess if it's
successful it‘s hot frivolous. But Qhét if the
party comes in and szays, "I a@ﬁ'ﬁ want that judge
and here's why," you know, "I know he knows the
ethar party and here's a long striﬁg of
x@l&tianship." You say, "Yas, but I think he's
going to be fair."

MR, BRANSON: Well, but thét shouldn't
be the basis for sanctions, 1if hh@ party believes
that. That's the thing thét bothers me ébout the
penalty provision. I don't really like -~ for the
same taéson éhat wa don't tax the attorneyv's fees
of the winning party against the losing party., I
am concerned thét by sanctions thét gstrong, you
virtually discourage the litigants from expressing
what may be l@gitim&t@ concerns. And certainly
you could have an instance in which a trial judge,
who was friendly with the presiding judge, could
get angry at an attorney because th@ motion was
filed, and justice would not be segvaﬂ in that
instance. And I think as lchg as we give the
Court some sanctions, but limit them to the

attorneys, you've got a protection built into the
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gsystom.
CHAIRMAN SOULES: Okay, Rusty, I'1l
get to you in just a8 minute.

Let me jusﬁ raise one thing. Wé télk@ﬁ long
and hérd about sanctions in this rule to begin
with. And Bruce's point about sanctions for the
second shot is a different problem than we've ever
addressed before in this committee, Buﬁ Sém's
point on sanctions for the first shot is not a new
problem before the committee. And it was f@lﬁ
that -~ and this is just giving y@u some history
not that it contrals anything that we do today.

But just the fear of what might happen if you
lose that recusal, 1f you bring a frivolous point,
if the presiding judge or whoever hears it rules
against you, and th@n you're looking at that judge
back up on the bench, that that was sanction
enough for the first round. And some of us may
still feel that way.

Now, the second time, though, we really
hadn't talked about the straying of motions for
recusal just to -~ that lawyers not as f£fearful,
maybe, of thelr next court appearance or that one
would bring =-- or péxti@s forcing it would bring

just to aveoid judgment day.
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MR, BRANSON: Well, the problem with
that, though, Luke, is if you'vé got a presiding
judge or if you've got a sitting judg@ who, in
fact, is not acting in good faith in asking
someocne to step in, you could have a lawyer who
lagitimat@ly negeded more than one of those, and
that's why it's in the rule.

And to begin at the second level to impose
them and, toﬁmy knowledge, I don't think I've ever
filed one because I try to go back to most
courts. But by the same token, a man ought to
have the right to do that. And I saw early in my
practice some instances where this rule would have
been very, very helpful. And I really hate to

take that away from the trial lawyers.

CHAIRMAN SOULES: We're not taikiﬁg
about taking away; we're talking about whether you
impose sanctions on the second part or the first
part, second tier of filings. And I guess that's
really ~- mavbe we could ==

MR, BRANSON: All right. What are you
using as a crit@ria for béd faith, I guess, is my

problem? It's awfully broad.
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CHAIRMAN SOULES: Of caur%@ W& have a
lot O0f ==

MR. BRANSON: Is it automatically bad
faith L{f the judge rules agaié&t you?

CHAIRMAN SOULES: Well, that's a
standard that's been construed by the appellate
ccur&a, but it has a lot of discretion in it.
it's not unbridled discxéti@n just because the
judge is angry.

MR. MORRIS: Luke, I guess I'd like to
get away from the concept of if the metigﬁ is
brough& in bad féith, that somebody should be
sanctioned just because that that is just such a
nebulous term and it's so subject to
interpretation.

If the evil thét ve're trying £0o cure is the
delay,., then I would say that a motion to recuse
for purpose of d@léy only, then might result in
something. But this wide-open thing of if it's
brought in bad faith, I nean, thét is sure ==
judges don't like it, that'’s bad faith to them
when you file one.

CHAIRMAN SOULES: Amen.

MR, MCMAINS: Yes. I wés going to

make the same point. We don't have a reference in
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the rule ahywh@r@, in any of the rulé&. to sither
frivolous or bad faith, baﬂiaélly, you know, where
there is any definitive standard or litigation
establishing any precedent. And aiac@ you're
talking about rather broad discretionary powers,
but for purposes of delay only, I think it's
something that's fairly definitive, you khow, kind
of -~ that's akin, ét l@éﬁt; to ﬁh% méritl@ss
appeal rule that I think is more appropriate. But
I tend to agree théﬁ we should not be dismisaing
lawsuits because somebody feels like they're about

to get gunned down.

JUDGE THOMAS: I tend to agree. I see
the problem as being the delay. And I'm not
surprised, for instance, thét the complaint comes
from Mesgquite because about a month ago in Dallas
County, as soon ag Judge Gibbs overzxuled a motion
for continuance, the next motion that happened to
be £iled was th@ motion to recuse him.

And the same thing happened tm‘ma on the
second floor Snd, fortunately, in Dallas County,
Gibbs could hear mine and I could hear his.

I1f we hadn't had that ability -~ and both of

them came, you know, immediately following our
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overruling of the motion féx continuance. So, I
see the problem as the delay, énd I'm bothered by
the bad faith clause, also,

MR, SPARKS (BL PASO): I 60 w&nt to
confirm exactly what's being said. We have not
recelived any c@zr@spondénc@ or any suggestions —
that suggest anything other than délay. And so
the rule, as proposed by these lawyers, would --
if we wanted to r@cammana a c¢change, if vou just
said is "solely for the purpose of delay,” the
presiding judge would cover the gravamen that
they're trying to cover.

We recelved several letters, but nothing
other than delay. “Frivolous®™ and "bad féi&h“ are
just terms that we use in the rules,
unfortunatelys,

PROFESSOR EDGAR: T¢ kind of give us a
point of reference, Rule 438 talks about the
insufficient by the Appellate Court of additional
damages for a frivolous appeals. And the term used
there is where the appeal has been taken for delay
and that there was no sufficient cause for taking
such appeal.

So, I'm just simply séying that, there is é

judicially recognized standard for delay and no
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gsufficient cause for the taking of the appeal, if
that’es helpful.

CHAIRMAN SOULES: Well, let’s see if
we can get a consensus. How many f@él that if we
are going to put ih a Péxagréph H, it should be
limited to "delay oﬁly" circumstances? All
right. Thét‘s é claar concensus theree.

How many fé@l that the "delay only" sghould be
defined as "no sufficient cause for th@ motion,"
as we have done with the =--

MR, MCMAINS: I think it should be a
conjunctive standard, is what I think Hadley is
talking about.

PROFESSOR EDGAR: I'm just saying we
do have -~ the rules do recognize that é
“standara“ is the similar vein.

CHAIRMAN SQULES: Would you r%@d that
again?

PROFPESSOR EDGAR: It's Rule 438,
"Where the Court shall £ind that an appeal or writ
or writ of error has been taken f@r‘délay and that
there wase no sufficient cause for taking such
appeal, then the appellant,” and so on and so
£oxrth,

MR, BEARD: I have no problem with
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that.

PROFESSOR EDGAR: You could say it's
frivolous and without sufficient cause.

MR, ADAMS: No, I don't iik@ the word
"frivolous,” Hadley.

PROFESSOR EDGAR: I mean "for delay
&ad without Sufficiﬁmt cause.”

CHAIRMAN SOULES: "For delay and
without sufficient cause,” that's Rusty's point.

All right. If we do add a ?aragréph H, how
many feel that there should be one free bite at
the apple without faar of sanctions and sanctions
only for subsequent motions?

How many feel that way? How many feel that
these sanctions should be imposed from the first
motion to recuse on?

PROFESSOR EDGAR: If it's for delay
and without sufficient cause.

MR. SPARKS (SAN ANGELO): If they are
imposed at 2ll. Because if it's for delay., l8a
says yvou have to file the thing 10 daya before
trial, and then it says yvou have got to rule on it
within three days. How are vou going to delay the
trial if you £iled it 10 days before?

CHAIRMAN SOULES: In San Antonio we
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don't know until the day of trial, until we're
going to pick a juryv, in many instaﬁc@a, who our
judge is going to be. And we can f£ile it right
then under the rule. If the judge is not assigned
10 days @ut, you doen't have to £file it.

MR, MORRIS: Luke, it seems to me
like, even under what we've just discussed, that
could really be on onerous for you people. If you
don't know about the judge until the day of trial,
it would have the app@axénc@ of being for purpose
of delay.

CHAIRMAN SOULES: That's right.

That's the same problem you've got in Travis
County, to0.

MR, MORRIS: I wasn't thinking. That's
right. That creates a problen.

CHAIRMAN SOULES: That's why I vote
for one free bite. I mean, it's bad encugh just
to have to look at the judge and séy, "Judge, I'm
trying to get you off that bench."

MR, MCMAINS: Yes, but you get one
free bit@ and they assign you another judge, you
dontt know that until that day either.

CHAIRMAN SOULES: If he's in your own

county, ¢f course, you follow on through.
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If he's a judge in your own county, th@é
you've got to bé awful careful about the second
one. If he's a visiting judge that has baen
brought in, a retired judge, you can i@cuﬁa him
uﬁdax the statute. You've got that absolute right
whether it's under thies rule or not.

Now, that's &n@th@r thing that this other
rule does not address, this rule. Whét if you
challenge the retired judge who's b@@ﬁ brought in
and put on your case, yvou challenge him under the
statut@, and he's gone, you don't avén have a
hearing, can a presiding judge or some other judge
still assess you with the sanctions?

MR. SPARKS (BL PASO): HNoet if you have
sufficient cause written in there.

CHAIRMAN SQULES: Well, you don't have
to have any cause. All vou've got to do is say,
"Judge, you're a visitér, you're retired, you're
on that b@hch, but you're gone."

MR. SPARKS (EL PASQ): I understand
that. But if vou do that pursuant tp a statute,
that's got to be sufficient cause.

MR. MCMAINS: It's a matter of law.

CHAIRMAN SOQOULES: I see,

MR. SPARKS (SAN ANGELO): Does that
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count as your freebie?

CHAIRMAN SOULES: Yes, I guess, it
would count as one.

MR, SPARKS (EL PASO): Thé problem
with fx@@bi@& is, apparently., vou only need it
once, generally.

MR, MCMAINS: The first time yo@ go
for a motion for continuance, the next time you go
for ==

CHAIRMAN SOULES: There hava baen
times in Webb County where ycu'vé né&d@d it twice
because you really did want somebody £from outside
to hear what your problem was.

MR, MCMAINS: Luke, I think there is
another concern here, at least that I have, in
terms of the necessity to make a record, as this
rule kind of just shortly reads, the judge just
has o find that. It doesn’t require him to have
a hearing. It doesn't require him toc take
evidence. You know, it really dossn't hav@ any
standards in it.

Technically, it doesn't even require notice.
On the basis of it, you know. He can just look at
the reference. Presiding judge, pérticu&arly. if

he has the, power he can look at the reference and
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find it to be meritless and dismiss your lawsuit.

CHAIRMAN SOULES: Do vou mean if the
judge dd@& not step dewn? That's not what 18a
says. 18a says, first bf all, iﬁ haﬁrté be
brought by a motion.

MR, MCMAINS: No, I understand that.
I'm talking about to impose the sanctions.

CHAIRMAN SOULES: Oh, to impose ths
sanctions.

MR, MCMAINS: 1I'm saying th@rw's
nothing in here, in this rule, in regards to =--
you know, the other party dossn't h&v& 20 move for
it. This is just something inherent that is given
to the presiding judge or the designated judge.

He can just xulé on this at the same time he rules
on your motion without any other evidence than
your motion.

CHAIRMAN SOULES: We cén aéy ié is

s
determined at the hearing on motion by the
opposite party.

MR, LOW: You're saying_&h@r@ should
bé a further hearing then to dat@zmiﬁ@, 80 a
record can be made, as to the sanctions?

MR, MCMAINS: Y¥Yes. Basically, I

guess, what I'm getting at is, at least, if the
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gther gide files a motion, vou have an option at
that poinﬁ to look at your whole cards and
withdraw.

You know, if a paxty is z@&lly uéing it only
fér pPUrpoOsSes éf delay and the other party
challenges him on it, you've got a chance, at
least, t@ pull back.,

CH&IRMA& SOULES: I see.

MR, MCMAINS: I'm not sure that he
shouldn't hévw ﬁhét prerogative.

CHAIRMAN SOULES: How many feel that
this sanctions ruling should be restricted to
ruling at the hearing and on motion of the
opposite party? Show hands. All right. How nmany
feel that that should not be restricted to motion
of the opposite party and after hearing? The
consensus is then wé ought t0o require a motion and
hearing, but it would be the same hearing.

MR, MCMAINS: It could be at the same
hearing. I think you just need an opportunity to
respond. So many of these motions, &t least what
few I've seen, ér@ made on the basis of what, in
essence, is hearsay information.

That is, it's infoxmation of belief., It's

like Sam was talking about, he hears, that
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somebody and he are real close at the country club
or golfing buddies or something. And he doesn't
have any personal knéwl%&g@ of that, but he g@ts
it from a source &bét he considers td be
reliable.

And if tha%'s disputed by the other side and
says, "that's just not true,” he ought to have a
chance to back down before he is forced to go to a
hearing and assert it to be true.

MR. BEARD: How much notice do yvou
have to give on that?

MR, MCMAINS: I think, basically, it
just wught'tm be presented at the --

MR, BEARD: You walk up there and they
hand you that motion for sanctions. You don't
have a whole 1ot ==~

MR, MCMAINS: If your motion is set,
you'd better bs prepared to go forward --

JUDGE WOOD: That situation puts the
lawyer in pretty bad shape because the judge
refused to recuse himself. And you KRnow then they
are going to try the case before him. And s0 you
go right ahead then and say why you don't think hé
should.

I voted for the motion and I think that's
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tight bacauaé wé need some evidence. But I ﬁ@ll
you, I ﬁhink Rusty is right. You cught to have é
chance te¢ just back up and say, "Oh, well, Judgs,
okay." |
CHAIRMAN SOULE:; 1Is there énybedy who
disagrees with Judge Wood on that? Judge, it's
unanim@us, the point ©f your suggestion th@r@.
wéll, let's just enter a line here. If a
party files a motion to recuse under this rule and
is determined by the présiding judge or the Judge
designated by him, at the hearing, and on motion
of an opposite party, that the motion to recuse is
brought for the purpose of delay and without
sufficient cause for such motion.
PROFESSOR EDGAR: You don't need to
say "for such motion;" you already said that.
CHAIRMAN SOULES: Okay. And "for
delay and without sufficient cause, the presiding
judge or the judge designated by him® ~-
JUDGE WALLACE:; Shouldn't that be the
judge hearing the motion for r&cusa;?
PROFESSOR EDGAR: Yes, the judge

hearing the motion for recusal, he ~=- or just the

judge hearing the motion regardless of which one
it is,
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CHAIRMAN SOULES: Okay. Then, "The
judge héazing the motion méy, in th@ interest of
justice, impose any sanction as is authorized by
Rule 215-2(b)." |

MR, MCMAINS: Dave Beck points out,
and I think he's accuxat@ that, if you just say
”without sufficiént céa@@ and for purpose of
delay,” wall, obviously, delay is aﬁ automatic
result of £filing the motion, sone d@léyu

That's why when we talked about "purpose of
delay only,” in essence, that kind of Qraps in the
standard of why it’s bad faith. I mean, once he
overrules it, it's without sufficient cause.

CHAIRMAN SOULES: S0 you want to put
in, "delay only"?

MR, MCMAINS: Yes.

MR, SPARKS (EL PASO): I think you
ought to put "solely for the purpose of delay.,"”
and that puts the limited aecent on it.

PROFESSOR EDGAR: Réad it one more
bime.

CHAIRMAN SQULES: Let me read through
this. 1Is there anymore comment on it before I
read it through one more time?

MR, MORRIS: Well, Luke, if you look
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at these sanctions here under 215~2(b), gosh, most
of those are applicable to discovery matters
because that's set up for abuse of discoveryv.

The only one that I think aﬁy@na should be
gsubjected to, if any, and I'm not suz@ I'm for any
of this, would be 8.

| I don't know why just begcause that they had
solely £iled something for delay, that an order of
just lying further discovery should be entered as
a sanction, or that an order striking out
pleadings shaﬁld be used. That would be terrible
just because you made a judge mad and he said,
"We'll just strike your pleadings, here's a
sanction.”

So down here under 8, it appears to me the
only thing that would be reasonable to subject
someone to, and that's where they would have to
pay the cost, basically, reasonable expenses,
including attorney'’s fees, for the hearing. I
think othazwis@ -

\MR. LOW: The only thing there, a lot
of times I know people that would pay 7 or $800 to
get a continuance.

MR, BRANSON: But they're not g@ttiﬁg

a continuance. They're just getting a bite of the
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continuance.

MR, MORRIS: Yes, but we don't strike
the pleadings, Buddy.

CHAIRMAN SOULES: 1 disaér@@ with vou,
Lefty, because, you know, we've gm& a |
responsibility, in my judgment, to the people and
tb@ litigants of this state, Loo. Ahd these
sanctidna have beah carefully thought out and they
get from light attorney paying attorney'’s fees
only to S@xiéus d@fault judgment. Aﬁﬂ the judges
are adminéstéring these in discovery from A to Z.
And we have got problems out there with the
perception ¢f our system.

MR. MORRIS:; But, Luke, those make
sense with regards to discovery because those are
primarily for people who &r@ failing to operate
properly under discovery, failing to make things
known, €0 they're striking those things.

But after all discovery is completed and
someone £iles a motion to recuse to go béck and
strike stuff that's already been dan@, to me,
that's too onerous.

CHAIRMAN SOULES: Well, you know, at
what point the motion to recuse is goiﬁg to be

filed and found to be for delay. but if it is, the
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judge could cut off discovery, strike pleadings,
enter default, aaa@as atﬁorﬂay”s fees; he could do
whaﬁev&x he wishes to do. There may be just
outstanding discovery of requests a%kthét very
time.

MR. MORRIS: Well, Luke, that just
absolutely would be @k inappropriate reault just
to £ile a motion to recuse.

MR, LOW: 8See, this is subject to
discretion in discovery. There are cases whers
the judge has been reversed for &akihg gstrong
sahctimns énd discovery things, s0o the courts
aren't going to just abuse it. If you do, you're
going to get busted.

CHAIRMAN SOULES: When a lawyer or a
party files a motion to recuse solely for purpose
of delay and without sufficient cause, how
seriously do you punish him? You know, my view is,
all the way, that 215 justifies it as far as if it
comes down that way. But, obvicusly, there's
disagreement on that, but I think we need to see
it

MR. BRANSON: I think in the instance
you described earlier where the party says to his

lawyer, "I don't care what you say; you need to
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£file this motion,” and it is determined that the
party is doing it scolely for d@l&y. then stxikiﬁg
the pl@ading@ might be appropriate.

I think where the lawyer does i%; b&céuﬁm of
some ill-gotten scheme on the lawyers part, for
delay, maybe he's got & witness that's ocut of
pogk@t, maybe it's some other the problem, then I
think to dismiss the client’'s céuga of action
because of, really, a case of legal negligence, is
too severe a sanction.,

CHAIRMAN SOULES: Well, you know, we
had that debate whenever we put 215 in place. And
I'm not saving we can't debate it again, but
thaa’é swimming against the stream if we're going
to try to limit these sanctions.

MR, MORRIS: But those were discovery
abuses, Luke. We're past diacdvary; we're up at
trial.

CHAIRMAN SOULES: Your Administrative
Rules that vou voted down yéah@réay adopt all of
these sanctions.

MR. BRANSON: Let me ask this:
Doesn't the judge have contenpt péw&r over the
parties anyway?

JUDGE THOMAS: I don't think you
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should try to hold them in contempt.

CHAIRMAN SOULES: Not for thét: h@t
for a motion ﬁ@ recuse. A judge couldn't order a
party not ﬁo file é motidn they are éﬁéitlad to
filed.

MR, BRANSON: If they found the action
was in bad faith, they couldn't?

CHAIRMAN SOULE: I don't thihk B0,

PROFESSOR EDGAR: No .

CHAIRMAN SOULES: Well, let's go ahead
and take a vote oﬁ that, We might as well get a
caﬁsensus.

How many feel that sanctions in this case
should be limited -~ And, of course, finally, the
problem with limitihg to éttarn@y’s fees is that
thay may or may not be adeguate to compensate the
adverse party for the problems that héﬁ been
encountered. It may not be adequate to frustrate
the bringing df these solely for dalay ahd without
sufficlent cause.

MR, LOW: Isn't the purpose, also, we
don't want to @ﬁc@urag® people just to f£ile a
motion to recuse juégm@nﬁ? We start out with‘th@
premise that most of our judges are honest and are

going ~- I'm not saying in all cases, but we're
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going to look at it pretty objectively subject to
election and so forth and we should.

It's a pretty extreme thing when you say that
a judge == because he's got a ﬁdny t&rr@viaw his
situation. He knows what cases are coming up. IEf
he thinks he can do it on his oWn == we have
judgéﬁ that say, "I don't think I ought to touch
this case because (loud cdugh) without any
motions. So I think he's reviewed it and then
the lawyer ought to look pretty cér@fully before
he f£files a sworn motion that this judge is biased.
I think that's a pretty far measure when you do
that.

CHAIRMAN SOULES: Okay. How many feel
that saﬁctiams should be limited to attorney's
fees and expenses? And how many feel that
sanctions should expand and cover the 215
spectrum. Okav. The consensus is that the 215
gspectrum should be the span of the sanctions.

¥You know, I guess we really don't have a
problem in San Antdnia b@caus@ we dan't get
delayed, If a judge is recused, th@ case just
geée down the hall to another judge and he gets a
jury panel. So, it doesn’'t r@ally happen there

when you have a central docket that can b@fﬁ@nag@d
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differently..

PROFESSOR EDGAR: Would you read this
one more time?

MR, BEARD: He cén produé@ d@lays in a
lot of counties.

CHAIRMAN SOULES: They can in a lot of
cauhtiaa, ves. And I just wanted to be sure tha§
I*m forthcoming about how our trial system works.
I don't really have a problem.

MR, MCMAINS: If I might propose maybe
even & further compromise.

CHAIRMAN SOULES: On sanctions?

MR, MCMAINS: Well, not on the
sanctions. Leave the sanctions as they are, but
in terms of the standards. If the £iling of the
motion results in the delay, in disposition o0f the
pending motion ¢or the trial, and is fouhd to be
brought for purposes of delay, then he's entitled
~= that is, which would solve the problem in part
if there isn't any delay, then he hésn't gobtten
anyﬁhing out of it anyway.

CHAIRMAN SOULES: How many feel that
weé ought to require that it result in delay, as
well? The standard would be for the purpose of

delay and without sufficient cause and resulting
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in delay. I don't have the language éxactly
straight. How many feel all three of those ﬁhpuld
be present? Okay. Hdw many oppose that? Okay.
That's Judge Thomas against and the dth@rs for,

MR, MCMAINS: What's the problenm?

JUDGE THOMAS: Well, you see, the only
problem is, what about the other side that, number
ﬁﬁ@ has had to comne dowh and defend, you hav&
built in another hearing, and mavbe it doesn'g
result in ahy delay, but it c@xﬁainly has
ihcr@asad cost.

MR. SPARKS (SAN ANGELO): Did you have
a lot of problems with this before?

JUDGE THOMAS: We have tremendous
amount of problem with this issue, not only in the
larger metropolitan areas, but in the other
areas, And so what you're doing is you're
increasing the cost of the 1itigan% that's trying
to go to trial,

MR, MCMAINS: Luke, I have another
proposal to take care of . that, I think. Suppose
that we allow the sanatian of éttozﬁey’s fees for
the making of the motion for purposes of the

delay, and then, if it is resulted in the delay

> for all of the other sanctions, which I think
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would solve the judge's problem, it's going té
require a litﬁla more redrafting. Hadley én& I
probably could do that at lunch.

| MR, LOW: Thét's é good id&&»

CHAIRMAW SOULES: Let me just read it
like I've got it here and see if we can get it
pass&d like it is oz, I mean, if we want it passed
like it's written or not, then we won't put that
in there.

The way I've got it now, and that's without
this last suggestion, "If a party files a motion
to recuse under this rule and it is determined by
the presiding judge or the judge designated by him
at the hearing and on motion of the opposite
party, that the motion to recuse is brought solely
Eor the purpose of delay and without sufficient
cause the judge hé&rinq the motion may, in the
interest of justice, impoese any 3énction
authorized by Rule 215-2(b)."

MR, BEARD: I thi&k there should be at
léast ong day's notice to the paxty_m@ving that
vou're asking for sanctions, théﬁ you shouldn't
just walk into the courtroom and mava £or
sanctions.

CHAIRMAN SOQULES: Well, we have
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acrupulduﬁly avoided tryving to change the notice
of motion rule anv place we could avoid that. And
there is a general notice of motion xulé that we
have. I would hope thét we wouldn't é&aré putting
in notice r@quizam%hta that vary from that because
everybody has gotten accustomed ts the gensral
noticsa.

MR, SPARRKS (EL PASO): Let me speak a
little bit against Rusty’s idea that I thought was
80 good when he séi& it. And thaﬁ is, I've never
seen a judge strike all the pleadings, anter a
default judgm@n& or enter a dismissal. I've never
seen it, and I, unfortunately, have been in a lot
of sanctions hearings.

If we adopt Rusty'’s amendment, it seems to me
we're telling the district judge that if there is
a delay, do more than the attorney's fees. And
I'm here to tell you, there's alwaye going to be
delay in El Paso because if it's £filed, we just
can't get it done.

Our administrative judge is in.Dal Rio and it
comes to El Paso, and that case can't be reset for
three to five months. B0 there's al@ays geing to
be a delay. And I'm not for, in anyway,

encouraging a default judgment or a striking of
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the pleadings. And that's the problem I see with

Rusty's proposal is, the judge can look at that

and say., "It does result in a delay and,

therefore, I am going to give something harsher.”

CHAIRMAN SQULES: The way I read it

does not have Rusty's suggestion in it.

MR, SPARKS

understand that.

(EL PASO): No, I

CHAIRMAN SQULES: S¢o let's vote on

this and if you want it read it again -~- I think

there’s a mati@n to do

MR, SPARKS
voted about five times
gotten to the question

to be in there at all,

it this way, isn't there?
{SAN ANGELO): Luke, you've
on the thing., We've never
of whether we think H ought

because I'm opposed to it.

I've never £iled a motion to recuse in my life.

Do you understand?

CHAIRMAN SOULES: I'm getting there

right now.

MR, SPARKS

(SAN ANGELO): I do see

situations though in San Antonie. What yvou-«all

are telling me is you don't know who your judge is

until the morning you walk in there. And your

¢client looks at you and says, "My God, that judge

tried my brother and sent him to the pen.”
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¥You've got an obligation to that client,
too., And all of a sudden for f£iling =-- and I
understand you're saying for delay aﬁd all that,
but the whole concept of sanctions tﬁ@xe bothers
me. I don't like it.

So, I don't want it in the record that
because we'rve not talking about whether we want it
at all, wé‘r@ just assugﬁﬁg that. We're amending
it and doing 30 minutes worth of work before we
get to that guestion.

CHAIRMAN SOULES: Sam Sparks of San
Angelo has moved that the amendment l8a(h) not be
adopted.

MR, MORRIS: Second.

CHAIRMAN SOULES: It's seconded. So
the motion is this noi be adopted. If you vote
that way, this will not be recommended. If you
vote ﬁ@gahiva, it will., It’s the opposite way we
usually take our votes.

MR, MORRIS: I think it's a real sad
c@mméntary that there is a recognized pzob;em, and
by adopting your motion, we're g@iné to play like
the problem doesn’t exist. I mean, 1f we have a
problem then I think it’s our obligation to try

and solve it, rather than as a matter of
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philosophy, say that théz@ isn't a problem. So, I
oppose your motion.
CHAIRMAN SOULES: I'm going to put it
toe you without a double mégativea Héw many £feel
that this should not be adopted?

MR. ADAMS: As written? As you read

CHAIRMAN SOULES: As amended all the
way through like I've just read it. I°'l1l read it
again if you'd like, How many feel that it should
be adopted? Well, it's unanimous, because even
the movant didn't vote for his motion. So it's
unanimous.

MR, SPARKS (SAN ANGELO): Let the
record r@fl@ct that you called f£or theg second vote
very rapidly without time to count the first one.
S@m@tim@a paper deaan‘t reflect the x@aliéy of
what's going on in a room.

CHAIRMAN SOULES: Is there a motion
for a recount? If there is, I°'1ll e¢ntertain it.
Okavs. Rusty, is that on this one or on another
one?

MR, MCMAINS: No, it's on this one.

CHAIRMAN SOULES: Okay.

MR, MCMAINS: The 18a motion, itself,
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of course, r&quik@& the 10 dayé notice and such.
It's really silent. The bnly authorization it
xéally has 1s if it was assigned o the case at é
later time than the 10 déys‘ |

We can be évéﬁ mbre specific in terms of when
the sanctions are authorized. If they file it
more than 10 days in advance -- maybe I'm wrong,
Sam. That doesn’t help you in El Paso?

MR. SPARKS (EL PASO); That does.

MR. MCMAINS: The problem with more
than 10 days in advance is just going to be
determined before the trial hearing. So, I mean,
it seems to me that the sanction problem, really,
in terms of if it's file for purposes of delay and
such, is largely, if it's done inside the 10-day
period énd if vou limited the sanctions -~ Lf you
include the "for puzposés of delay” standard as we
proposed it, but limit it to those that are filed
with less thah the 10 days prior to the hearing, I
really think vou're going to probably @liminaé&
most of the problem, and at the same time not
penalize people for feeling like they hév& to do
it and do it at the earlisr practicable time.

CHAIRMAN SOULES: Well, yvou know, for

those who don't get assigned, you'll never get the
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benefit of the 10~-day rule, and there may be
abuses outside the 10-day rule. I think that's
what Sam ==

Sam, why don't you report on &hé next rule,
If it's really important to come back to that, we
will, but we do need to get on with our docket.
MR, SPARKS (EL PASO): We go to the
next page, 1l24. We've gotten one page now. And
this is one of several recommendations that comes
from the Caunsél 0f Administrative Judges. This
appears to, in my judgment, be a good rule.
Apparently there is some difference in the
way these things are handled, is the only ¢hing I
can figure from the literature that the judges
have sent us.
| But this rule prescribes that all cases be
filed in random order in counties with two or more
district courts. "And xheﬁ specifically says that
garnishments, bills of review, will be £filed in
the same court, wherein the judgment or primary
debt matter is pending, which can be a problem if
they're not.

And the only thing that I can see¢ that is

‘perhapﬁ different is that the consolidations in

cases pending are o be determined and transferred
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by the court of first £iling. But this rule is
proposed by the Counsel of Adminiﬁtrativa Judges.

MR, LOW: 1Isn't that also & practice
anyway? That's what they do.

MR, MCMAINS: Yes.

MR, SPARKS (EL PASO): Ganerally, I
think that's right.

MR, LOW:g Thét’s a general law.

MR, SPARKS (EL PASO): Apparently.,
though, Buddy, there must be some places where ==

MR, LOW: Where they don't, ves.

MR, SPARKS (EL PASO):s -= where it
occurs.,

MR, BECK: There's a problem in
Houston with somebody filiﬁg a lawsuit against
five potential defendants. But instead of f£filing
one lawsuit, they file five. They pick the judge
they want nonsuit for, and then amend their
pleading to get it in the court they want. So I
think this is one of the problems that this rule
is designed to prevent.

MR, TINDALL: How will that cure thét
problem? I don't see that it really addresses a
nonsuiting --

MR, MCMAINS: Well, it means that the
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MR, MCCONNICO: No, it doesn‘'t.

MR, MCMAINS: I know the rule
say that.

MR. BECK: It doesn't speak for

doesn't

the

precise problem I raised; the local rule we've

adopted deals with that. But I think that the

more general problem with forum shopping i

this is designed to prevent.

8 what

MR, LOW: We just have it auvotmatic

that -- I don't know if it's a2 rule or what. But

in Beaumont 1if somebody f£iles Ltwo ©or three

lawsuits and somebody wants to consolidate themnm,

it's just automatically consolidated into
that's filed first.

MR, TINDALL: Yas. But unless

one

there'’s

a computer, you can quietly file and ask them for

service and just keep plaving a random game until

you get the judge ydu wante.

MR. BEARD: Well, in McLennan
we have one judge in court that tries all
criminal cases and we have three thét try
civil cases as a g@h@ral matter. S0 they
much opposed to having random £iling.

PROFESSCOR EDGAR: What do you

County
the
the

would be

mean by
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"random®? What does that mean? Will somebody
t2ll me?
CHAIRMAN SOULES: I think they mean in
a strict rotation. |
PROFESSOR EDGAR: You mean serially
then?

MR, TINDALL: No. It can't be strict

rotation because you used to wailt at the clerk’s

window until ﬁh@ right rubber stamp was t£0 come up
next,

MR, SPARKS (EL PASO): "Random” means
you draw a button or scmething.

MR., TINDALL:; Yes. There are ping-pong
balls that are numbers.

JUSTICE WALLACE: In Hérzis County =-
I think they still have it. They bave little
balls in a jar. And @éch court has 10 balls in
that jar. And you reach in and pull ocut a ball
whén a casé is £filed., And the &am@ court might
get three in a row if it comes up. But out of
@#@ry 250 cases, 1f there's 10 for @&eh court,
then they will all get their egqual share. 8o I
think it's diff@ranﬁ in every county éﬂ to how
they randomly file.

CHAIRMAN SQULES: ¥You know, in
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counties that have separate dockets, too -~ the
judges in San Antonioc enter an order és they may
under the aunﬁtitutimn and they have an absalg@@
right to do under the cdnstitution, Qayiag that
every other judge is invited to Ql@&s@ sit in
their own courts.

So @véry judge sits in every court. So this
doesn't change & thing over there. Judge Onion
gits in Judge Peeple's court and Judge Peeple in
Judge Onion's court. They all sit in all the
courts every day.

And I guess forum shopping should be
percelived as being a terrible problem there but
it's really note On the other hand, judges who
don't cooperate like that. it se@mﬁ to me like
this is going to kind of drive a waedge between
them where they are just going to say, "You're
not supposed to be @mi@ring an order in my case.”

That's one of the problems that exiats in
Harris 60uéty. is thet there is not cooperation
among the sitting district judges to deal with
each oﬁh@r’s problems on an every-day blanket
bagis., 80 I don't know whether it's good or note.

MR, MCMAINS: I've got two points.

One is, I've always loathed to put a "shall be
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&asign@d” in the rule. I realize that «- I mé@h.
I think we're dealing only with the initial
assignnent. But we 40 have th@ state -- what's
it*s in the government code an the ~~VI guess it's
nét in ﬁh@ government code yet, but in 200a~1l, the
exchange of benches within multi-district
counties,

And obviously, iﬁ your pzéctica in san
Antonio, judges c¢an hear anybody's lawsuit. &hd
s@mébady is going to take this rule to m@an that,
"You have got to hear my lawsuit." And that
that's the purpose of it. And I deon't think that
was what was intended, to effect the exchange of
benches rules. But it might be construed tou have
some impact on that. And I don't think we could
pass a8 rule that conflicts with the statute in
terms 0f the power of any of district judges to do
that.

MR, SPARKS (EL PASO) s I dont't know
what the judges themselves who asked for this rule
really meant, but on the "shall be assigned® on
garnishments and bills of review, yéu know, I'm
sure that would be delegated to the clerk. Aﬁd
that's a good rule and that causes a problem.

Now, our system is not like Luke's. We have
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16 district court jurisdictions. And before you
consolidate a case, you've got to have a motion to

transfer, to transfer that case to the other case

‘80 that a judge can then determine whether he's

going on consoclidate them.

MR. MCMAINS: For instance, it says,
though, "every motion for cgngalidaﬁidn or joint
héaring shall be heard in the court which the
first case is f£iled,"”™ which -~ whereas tha
exchange of banch@a statute specifically provides
that any judge in the courthouse can sit for the
other judges.

This appears teo be a dictate that that not
occur. And I'm saving, I think that's a conflict
with the statute insofar as we dictat@ who should
be heard.

MR, MCCONNICO: Could I speak to
that? I think that only dictates for
aaﬁsoiida&ioﬁ or joint hearing about the
consolidation between the cases. I don't think
that that dictates anything to any other hearing
or the trial of a case as written. |

MR, MCMAINS: Yes. But it doesn't make
any difference. I mean, ahy restriction on

exchange of benches is in derogation of the
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shatute.
CHAIRMAN SOULES: Dce¢es one judge in
Harris County have to take every civil case ﬁh&t
is being fil@a by Hermann Hospital agéinﬂk the
dishonest employees? Because those rise out of,
many of them, the same ﬁzaﬁs&c&iuns under number
one.
Does one judge in Harris County have to take
every asbestosis case that comes out of one huge

school district because they arise out of same

transaction or occurrence? I mean, this thing is
pretty far reaching. Read ﬁumb@r one: In any
case arising out of the same transaction oz
occurrence.” Now, this got tabled in 1985 by oux
committee.

MR, BEARD: Table it again.,

CHAIRMAN SOULES: Except it's time to
act. Lét‘a get it up or down.

MR, MCCONNICO: Where are you resading,
Luke?

CHAIRMAN SOULES: I just know
historically that number ong =--

JUSTICE WALLACE: It's on 27b, not
27a.

PROFESSOR EDGAR: I'm on 27A.
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JUSTICE WALLACE: "A"™ doesn't m@ak teo
what we're been talkiﬁg about. "A" just a&yé you
consolidate garnishment étuff and there isn't no
case.

PROFESSOR EDGAR: Are we talkihg ébout
A and B now? I thought we were just talking about
27as,

CHAIRMAN SOULES: I guess I am, I'm
BOLYYe

PROFESSOR EDGAR: Should we consider
both of them together or could they be considered
separately?

CHAIRMAN SOULES: Well, it's a
schemae. I don't know how vou want to approach it,
because you've got "A" and "B" for related cases
and "CY for temporary orders, and all three of
them pulled into one court-related matters.

PROFESSOR EDGAR: Well, "A" is a filing
and "BY ig a transfer. It seems to me thev'rze two
different things.

CHAIRMAN SOULES: Well, vou file a case
at random. If a zélat@ﬁ case gets filed in
another court, it's to be transferred. And lf
Lamporary Qrd@rs, gxcept in emergencies, the court

in which the case was filed has to h@&r the
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temporary @zd@ré, And that's &hé schenme; is that
right, Sam? |

PROFESSOR EDGAR: So we really to need
t0 consider A, B, and C together thgﬁ.

CHAIRMAN SOULES: They‘'re all
z@comm@nd@d by the Couﬁsal of Administration of
Justice.

MR. SPARKS (BEL PASO): Righﬁ» We were
taking them individually. I don't know how we
could do "B," and maybe I'm just reading "B" too
generally. But I've read "B" as you could talk
about one court deoing something with a case in one
part of state to another part of state. "A"Y ~-
you know there's no limitations on "B" anywhere,
that I could see.

CHAIRMAN SOULES: Steve, are you
inclined to adopt this? I'm not really
understanding. I don't know whether there's any
sympathy to adopt it or not really. I guess, wve
really need to kind ©f see whether the committee
fezels this needs to be done. And if it does, then
go ahead and talk about it until we get it
straightened out. And 1if it doesn't move on with
the docket.

JUDGE THOMAS: Well, it sgems to ne
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that the problems that this tries to address are
problems that some juxis&ictibna, for insténc@.
Harris County, Dallas County. And so forth, have
in the forum shopping.

And so, I guess, my question would beg, why do
we need it here and why couldn't that be handled
under the lécal rules? That's the way, for
instance, we've done in Dallas County is, w@’v&
adapkad local rules, for ins#anca, tham says you
can't £ile five differvent divorce cases ahd pick
your court. It is the court that héd the case
first. So I'm wondering if it wouldn't be better
solved by local rules.

MR, MCCONNICO: I think that's a good
suggestion.

CHAIRMAN SOULES: Okay. How many feael
that 27a, b, and ¢ should be rejected and that
att@ntién directed to the possibility of local
rules for local problems?

How many oppose that? Okéy that's
unanimous. It's unanimous to reject 27a, b and c.

MR, SPARKS (EL PASO): Can we amend
that 0 write the Counsel on Administrative Judges
that this is a mattér that we hope that they will

take up with local rules instead of just saying we

512-474~5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

58
cbject to this.

CHAIRMAN SQULES: I'11l s0 writé them
and I'11 send them a copy 0f our debate.

MR, MCMAINS: May I augg@st something,
Luke?

CHAIRMAN SOULES: VYes, sir.

MR, MCMAINS: I don't know where this
ié at; I'm sure it's in your section. Isn't the
problem with the forum shopping ~- couldn't it
really be solved if you regquired that a party who
is filing a lawsuit, if that lawsult, you know,
arising out ¢of the same traﬁaactian, had ever been
previously filed to allege that?

MR, BRANSON: Besides that, there are
people that don't think forum shopping is a
problem,

CHAIRMAN SOULES: Rule 72, Sam., We
are now on Page 128, Rule 72.

MR. SPARKS (EL PASO) s This is, I
guess, a rule we can refer to, as Sam Sparks from
San Angelo was talking about yesterday. As far aa
I can see, J@xémy Wicker's réqu@at is toe add ﬁhé
adverse party or his attorneys or attorney on the
notice on any pleadings, plea or motion. It, as

he says, returns the rule to the way it was
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b@f@x@, and everybody I've talked to says they
think it's an improvement. S0 I move thax e
adopt Rule 72 as pressnted.

CHAIRMAN SOULES: Why d@rw@
sihgulaxiza parties ? Is that the only change?

MR, SPARKS (EL PASO): Yes.

CHAIRMAN S8OULES: Why do we need to do
that?

PROFESSOR EDGAR: Sam, what this means
th@h, let's assume you have plaintiffs auihg
multiple defendants. And then one of the -- a
defendant then wants ¢to £ile an am@ndad pleading
and would only be required to serve the plaintiff,
rather than his co~defendants. Shouldn't the
other defendants be made aware o0f the pleadings
which have been £iled by the éth@r co-defendants?

CHAIRMAN SOULES: That's why that was
changed,

PROFESSOR EDGAR: That's why it was
¢changed, And I don’t understand why you would
want to go back to the 384 rule.

CHAIRMAN SOULES: Is that a motion to
reject, Hadley?

PROFESSOR EDGAR: Yas.

CHAIRMAN SOULES: Okay.
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MR. SPARKS (EL PASO): You're right.

PROFESSOR EDGAR: I think everybody
ought to be advised of all pleadings which have
been filed iﬁ the case because it miéht well
affect something you want to do.

CHAIRMAN SOQULES: Sam, as a matter of
order, you méva we SaM, Ar® you withﬁrawihg yeur
motion in favor of ﬂa&léy’s?

MR, SPARKS (EL PASO}): Yes.

CHAIRMAN S0ULE: Hadley has moved %0
gecond that this be rejected. Théa@ in favor show
by hands. Opposed? Unanimously rejected. Next
will be the rule on Page 130, Rule 99.

MR, SPARKS (BL PASO): Luke, this is
one that just came in & couple of weeks ago and
I'm trying to think who recommended that.

MR. BEARD: I move we reject the
proposed Amendment 99,

MR, TINDALL: Why?

MR, BEARD: It's an additional
sentence. Why do we need that? What does that
add to the practice? You know, y@u‘@ither go to
the sheriff or go to the plaintiff’s attérﬁ@y or
go somewhere ¢lse.

MR, LOW: Well, there's no problem
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that we know of in &h@ area, S0 what's your --

PROFBESSOR EDGAR: Is there some
reason ~- what's thé reason £or this Sam, do you
know?

MR, SPARKS (EL PASO): Yas. This is
én@ of a group 0f -~ I'm trying to f£ind some of
thé literature.

CHAIRMAN SOULES; Sam, while your
looking at that, let me back up to Rule 72 again.
There is one thing in here, "A motion of any
characteyr which is not, by law or by these rules,
required to be served.” That means citation,
dogsn't it?

PROFESSOR EDGAR: Where are you?

CHAIRMAN SOULES: Right at the top.
"Whenever any party files, or asks leave to file
any pleadings, plea or motion of any character
which is not, by law or by these rules, required

te be served®.

I see, never mind., I'1) withdraw it. That's

fine because "served” means served and this is
notice; that's right. Rule 99,

MR, SPARKS (EL PASO): The only thing
I can say is thét this is one of the serveral

suggestions that we have received. Apparently,
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different people have problems with clerks,
different people have problems with the ahériffs,
different people have problems with the judge
issuing orders for substituﬁ% ﬁarvicé or automatic
orders for professional process servers, and this
is just one of many kinds of suggestions. I don’'t
kﬁow of any problem we have so it just comes to
you sterile if you-all want to consider it or not.

CHAIRMAN SOULES: Are there clerks
that will not release the citations to parties to
counsel for counsel &0 sglect ==

MR, TINDALL: Yes.

CHAIRMAN SOQULES: «~=- ways to get them
served?

MR. SPARKS (EL PASO): Apparently.

MR, BEARD: 1I've never heard of that.

MR, TINDALL: In Harris County, If you
want in-county service, it's going to be -~
there's a lock aﬁ all those citations by the
constable’s ¢office and 1f you want to go get
someone else to serve those papers, another
constable, ydu can't do it. They possess the
papers.,

CHAIRMAN SOULES: And why do they have

the pipeline from Ray Hardy's office, exclusively?
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MR. TINDALL: Because administrativély
that's the way it's set up &ﬁd unless it's an
cut~of~-county citation as reflected in the
petition that you're £iling they wanit give vou
the citation.

CHAIRMAN SOULES: Ray Hardy won't.

MR. TINDALL: That's right. So if you
havé got an off-duty deputy sheriff that may help
ydu chase down a roving defendant, you'lve got
problems.

CHAIRMAN SOULES: Ray Hardy is
blocking that.

MR. TINDALL: That's right.

CHAIRMAN SOULES: He's got no right to
do that.

MR, TINDALL:; I don't think it ought
to be in the hands of the litigaﬁta. You're
tryihg to get service on the defendant.

MR. BEARD: I think that's a local
problem .

MR., TINDALL: Well, if it’'s & local
problem and we can't cure it there --

MR. BEARD: S8lap a mandamus on him.

MR, ADAMS: What's wrong with the

rule? There's nothing wrong with this rule.
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CHAIRMAN SOULES: There's nothing
wrong with &h@ sugg@stion, is there?

MR, TINDALL: I think it’'s a great
suggestion. |

JUSTICE WALLACE: One of the problens
we keep hearing is that the clerk has authority to
serve by certified mail, for ihstancg, but some of
the clerks refuse to do so. They're going to do
it their way because the rule says they "may” and
rather than "shall®. And that was suggestion I've
heard from several different people.

MR, SPARKS (EL PASO): There 1is also,
apparently, in some practices, rather than being a
favored constable, it's the sheriff's department
in lieu of the constable, and a lot of the people
have been doing this formally by just simply going
to the judge at the time of the filihg énﬁ getting
an order which théy felt like was uﬁn@cessazy
oxder that the clerk was ordered to -- I didn't
see anvthing wrong with the rule. I just don't
fille tﬁ@sa lawsuits.

CHAIRMAN SOULES: Well, ©0f course, Ray
Hardy makes some of his own law over there. And I
don't mind that being on the record. And if he’s

made law here that's obstructing the flow of
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cases, then wé n@éﬁ to addréss that,

MR. BECK: Luke, I've only heard two
problems that have been raised. One is the one
that Harry has mentioned, and the aadond Qn@ is
the delay from the time you file the lawsuit until
the time it's processed, citation is issued and
d@liv&réd back to whomever is going to serve the
citation of petition,

My concern is that this language doesn't
really correct either of those problems. Because
the same problem that Harry mentioned is not going
to be cured because thay cén say. "Well, wait a
minute. We have sent it ta the sheriff and he is
one of person's that's responsible for service.”
And it doesn't mention address the delay question
at all. 1If delay is a2 problem, we ocught to put
"oroperly” somewhere in here, It's not in here
NOW.

MR, SPARKS (EL PASO): Let me speak to
that, because if vou look at Rule 103 -- and
perhaps we ought to look at these in a series.

The amendment in 103 had ~-- and that's the next
page. "Anyone who is of the age o0f 18 or more and
competent Lo testify and is not a party to the

suit is allowved to serve c¢ivil process."”
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80 this would permit, of course, a plaintiff

to file a lawsuit, standing th@z@ g@ttihg a
citation, aha having somebody to db the service.
So that addresses the --

CHAIRMAN SQULES: I think that's going
to be more controversial, that second part. At
least it has been in previocus meetings. But if we

change this to read -~ the suggestion in Rule 99

to say ~-- make it an active instead of passive a

sentence. “The clerk shall pxompﬁly deliver such
citation to the plaintiff as requested® or
"somebody else as requested by the plaintiff.”
Does that get to both what you, David, and you,
Harry., are saying?

MR, TINDALL: That's fine. As long as
the litigant has control of where the citation
goes.

CHAIRMAN SOULES: All right. Héw many
favor the rule as now stated?

PROFESSOR EDGAR: Well, I like the way
you phrased it, instead of the way it'’s phrased
here.

CHAIRMAN SOQULES: "The clerk shall
promptly deliver."”

PROFESSOR EDGAR: Yes.
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CHAIRMAN SOULES: Okay. Thés@ in
favor of it as rewritten there by me, hold your
hand up. Opposed? Okay, that 18 recommended,
unanimously. |

PROFESSOR EDGAR: All right. Now,
repeat that, would you?

CHAIRMAN SOQULES: Yes, sir. I'll geo
o#%r it again. I'm just going to read the
underscored part of it, Insert from the
beginning, "The clerk shall promptly deliver" and
then small "s".

Well, let’s see, Judge, I'm not reading the
first, I'm just reading the underscored, which is
the ¢change.

JUSTICE WALLACE: "The clerk shall
promptly deliver such citation.”

CHAIRMAN SOULES: Yes, sir.

PROFESSOR EDGAR: "As requested” -~

CHAIRMAN SOULES: And then strike ~--
struck something I can't even read through it
anymorea. Sﬁrike "shall be delivered,® and leave
the rest of it.

PROFESSOR EDGAR: "The clerk shall
deliver®™ ==

CHAIRMAN SOULES: "Promptly deliver

I
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such citations."”

PROFESSOR EDGAR: “Asg r@qu@sﬁ@ﬁ by the
plaintiff.”

CHAIRMAN SOULES: I would just take
out "shall be delivered.” Here's the way I have
it, "The clerk shall promptly deliver such
citations to the plaiﬁtiff or the plaintiff's
attorney or those persong responsible for service
as set forth iﬁ these rules as shall be reguested
by the plaintiff or the plaintiff's attorneys."”

PROFESSOR EDGAR: Why don't you put
"as requested”?

MR. MCCONNICO: Asg may be reqguested.

PROFESSOR EDGAR: “"As may be
requested” rather than "shall be.,"

CHAIRMAN SOULES: "Shall be requested”
gshould be all daleteﬁ and the word "directed®
inserted, because yvou'yre talking about the
plaintiff directing the ﬁ@livary. and you use
request for issuance of service in the previous
line. S0 add "directed by the plaintiff or the
plaintiff'’s attorm@y.“ I'11 reread it.

“The clerk shall promptly deliver such
citations to the plaintiff or the plaintiff’'s

attorney or those persons responsible for service
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as set forth in these rules as directed by the
plaintiff or the plain%iff‘s,attaxn@y.“

PROFESSOR EDGAR: Yes.

MR, BECK: Why do you n@éa that middle
phrase? Why can’'t you just say "The clerk shall
promptly deliver such citations as directed by the
plaihtiff or the plaintiff*@ attorney®?

CHAIRMAN SOULES: Well, it limits the
people that the citation can be given ké, and
maybe that should be limited to p@bpl@ that are
entitled to have some mbhtzol.

MR, NIX: Doesn’t the next rule pick
that up, though?

MR, SPARKS (EL PASO): ¥Yes, it does.

MR, TINDALL: Well, I see a lot in
this that is very good, though, because you cah
get there and tell the clerk, "I want to take it
out to the constable right now.® Otherwise, if
you have to go through the machiﬁationg going to
the Central constable's office, and they have got
to put it on the computer, and it would be on the
van xuﬁ the n@xt morning.

CHAIRMAN SOULES: I'm only being a
devil's advocate with David. I probably am going

to want that clerk to deliver that to my
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paralegal.

MR, TINDALL: Sﬂﬁ@o

CHAIRMAN SOULES: And ﬁ@t mé or my
client.

MR, BECK: My poiﬁt is that you ought
to have the right to tell the clerk how you want
it delivered.

CHAIRMAN SOULES: That's David's
point. I'm only trying to respond maybe why it's
this way. How many feel that we ought to just
have unbridled disaréti@h with the lawyer to
direct the clerk who it is delivered to? Show by
handsg.

MR. TINDALL: Absolutely.

CHAIRMAN SOULES: Those opposed?
Because the only risk I see is a limitations suit
filed to forestall limitations and put the fils

-« and you've got te forthwith to try to get
service to forestall 1imitatiohs as well.

PROFESSOR EDGAR: That's a risk the
plaintiff runs when he selects that method.

CHAIRMAN SOULES: When he selects that
méﬁh@d, then he runs that risk.

PROFPESSOR EDGAR: Thét*s a risk he

FUNS e
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CHAIRMAN SOULES: Can you see any
other problem with just anybody getting it?

PROFESSOR EDGAR: No. Leave it to the
plaintiff’s discretion with what bhe wantg to do
with it.

CHAIRMAN SOULE: Okay. Well, we'll do
that, too.

MR, SPARKS (EL PASQ): Do we end it
after the words "plaintiff's attorney®™?

CHAIRMAN SOULES: Well, "promptly
deliver such citations.”™ Okay.

PROFESSOR EDGAR: "Ag directed by the
plaintiff.”

CHAIRMAN SOULES: Yes. We're going to
strike all of the second underscored line, all of
the third underscored line and "rules” on the
fourth, and then ré@d, "The clerk shall promptly
deliver such citations.”

JUSTICE WALLACE: "To those p@tQGRSs”

CHAIRMAN SOULES: "To such persons.”

MR, ADAMS: Let's just say "as
directed by the plaintiff.”

PROFESSOR.EDGAR: *Top such persons as
directed by the plaintiff or the plaintiff’'s

attorney.”®
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MR. BEARD: Luke, we say over and over
again, "plaintiff or plaihtiff's attorney.”" Why
don't we have something that "plaintiff® m@aﬁw
"plaintiff's attorneys” in appxopriaﬁe cases, 80
we don't just keep adding those words.

MR, TINDALL: It should be the
“pérty‘s attorney."

| MR, BEARD: I mean, when yéu refer to
a party, it can mean his attorney, so we don‘'tg
have to just add all those words. Party includes
its attorney.

CHAIRMAN SOQULES: Well, I guess we'll
just say "by the plaintiff," because his agent can
speak for him if we're going to do that.

MR. TINDALL: Make it party, 1f it
doesn't destroy the grammar Luke, You've got
petitioners in family law cases, you've got
ccnﬁ%mn@ra you've got all the kinds of cxeétuxes
that get citations issued.

MR. BECK3:; Luke, is this intended to
include counterclaims?

CHAIRMAN SOULES: W@ll..you don't have
to do that anymore. That's now clearly pérmitt@d
by certified mail.

Let's go back up then in the first sentencs
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if we're going to change the word about
petitioners, r@sp@nﬁents, plaintiffs, &@f@ndants
and so forth.

*When a petition is filed with th@ cleck he
shall promptly issu% such cititations.” Why d@ﬁ't
we say "defendant or defendant’s as such citations
as shall be regquested by any party or his
attorney."”

And we can say "party.® Strike attorney, if
you wish, to respoend to Pat's concerns. So it
would be "when a petition is £iled with the
clerk."”

FPROFESSOR EDGAR: Just say "The clerk
shall promptly."

CHAIRMAN SOULES: As shall be
requested by any party. The clerk shall promptly
deliver such citations.

MR. TINDALL: To the party requested.

CHAIRMAN SOULES: To any persons
designated.

PROFESSOR EDGAR: Yes,

CHAIRMAN SOULES: "By the plaintiff or
the plaintiff’s attorney."”

PROFESSOR EDGAR: I don't know why yvou

have to do it. I don't know why you need to have
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to havé "or his attorney,” either one.

CHAIRMAN SOULES: A pazﬁy can mék@ a
request through his agent, and I guess that's what
we're saying. |

How many feel l1ike we ought to lesave in "or
his attorney" and how many want it to stay out?
How many want to leave it in? How many want to
take it out? Well, we'll leave it in.

MR, MCCONNICO: Luke, why don't you
read it as written dbwn?

CHAIRMAN SQULES: I want to be sure
I've got it now and I'm going to add one other
thing.

Okay. I'm just writing here on the case
where most of us are not accustomed to sending the
designation through. This is geiné to require a
new piece of paper unless we put a falil-safe in
it. And every time we're going to have to tell
the clerk what to do because they have got their
usual course of proceedings. So I just added, "In
the absénca of such designation, the ¢lerk shall
delivery such citations according to the clerk's
ordinary course of pr06$$diﬁg$.“

There's no magic in the language, but I'm

trying to get to a default position where the
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clexk failing to get a déaigﬁation can do
something with the citation., So it would read, {f
we put that in, -- and you=-all b@ thinking about
how to say thisg == |

MR, BEARD: If the plaintiff's
attorney doesn’t ask the clerk to do anything,
they normally won't do anything anyway.

MR, TINDALL: Only mail back to the
attorney.

CHAIRMAN SOULES: Well, they do iﬁ San
Antonio; they send it to the sheriff aﬁd it works
good. So, "When a petition is filed with the
clerk the clerk, shall promptly issue such
citations as shall be requested by any party or
its attorney. The clerk shall promptly delivery
such citations to any person d@aignat@d -t

PROFESS0OR EDGAR: Persons.

CHAIRMAN SOULES: ~-"To any person,”
plural?

PROFESSOR EDGAR:y Well, we're talking
about plural citations, s8¢ vou would have plural
persons.

CHAIRMAN SOULES:; Persons, right.
"Pereons designatsd by the requesting party or his

attorney, or in the absence of such designation
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the clerk shall deliver such citationsg according
to the clerk®s ordinary course of proceedings.”

PROFESSOR EDGAR: Wouldn't that be a
separate s&nt@ncé rather than or?

CHAIRMAN SOULES: That's fine. Any
further comment on this?

MR. BECK: I really don't think we

need "or the plaintiff's attorney®™ in thare., We

ought to be consistent. In the first sentence we
cut it out and referred to the ”pérty.“

CHAIRMAN SOULES: Well, I'11 put it
back in.

MR, BECKs Why don't we just put "such
party® in the second sentence instead of saying
"by the plaintiff or the attorney,” and you can
always rulg ==

CHAIRMAN SOULES: Okav. I'm going to
take one more show of hands. Judge Woods feels
like we need it there, and I e&n understand that,
but David Beck feels it surplus@s, and I cmﬁ
understand that. That's the issue.

All in faveor éf leaving "or his attorney”
there raise your haﬁds. Three. Those who oppose
leaving "or his attorney" thér@ raise yvour hands.

There are now 2ixz. We will delete it then, and we
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can vote again én it in a little bit 1if you want
4 + Y

PROFESSOR EDGAR: “In the absence of
designation the clerk ="

CHAIRMAN SQULES;: “Shéll deliver such
citations according to the clérk's ordinary course
of pxoc&&dings.“‘

JUSTICE WALLACE: Oh th&t very Eirst
sentence.

CHAIRMAN SOULES: All right., Let's go
over it again.

JUSTICE WALLACE: It should be "when a
petition is £iled the clerk shall” -~ It's got to
be £iled with the clerk; you can't file it with
any clerk.

CHAIRMAN SOULES: "Filed wiﬁh the
clark.

JUSTICE WALLACE: Okay. “Whéﬁ a
petition is f£iled the clerk shall promptly issue
such citations.”

MR, MCCOWNICO: Qh, I see.

PROPESSOR EDGAR: I was wondering,
xéally, and I was looking in the rule preceding
it. There really isn't any place in the rule that

says where you file.
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JUSTICE WALLACE: That's th@ only
place you cane.

PROFESSOR EDGARg I agree with that.

CHAIRMAN SOULES: You c&m-fila with
the judge, sém@ things. The judge has authority
to £ile anything his clerk can £file.

MR, MCCONNICO: HNot a petition.

CHAIRMAN SOULES: HNot a p@tition? He
can't file a petition with the Judge?

PROFESSOR EDGAR: No.

JUSTICE WALLACE: No. The judge had
no jurisdiction until -«

PROFESSOR EDGARg That's right.

MR, TINDALL: While we're on this
rule, I have one little sentence I'd like to add
at the end of what we said there. Let me read it
out loud: "A party may request more than 0@@
citation to be issued for service on any party
entitled to service."

If you've run into trying -~ the defendant
may be in Baytown; the defendant may be in Raty,
and the clerk won't give you more than one.

CHAIRMAN SOULES: Is that right? Ray
Hardy won't do that?

MR, TINDALL:; That's right. The first
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one has got to expire to get it back, and if
you're trying £to get ==

JUDGE THOMAS: Why don't you~-all just
glect a new district clerk? |

CHAIRMAN SOULES: I think that the
first sentence covers that, Harry. It says he is
to issue all the citations you regquest, issue
"all.® We'll put "all®™ in there then.

MR, TINDALL: I was just going to
expressly say vou can get more than one citation
to issue foy service on any party éﬂtitlad
service.

PROFESSOR EDGAR:s Well, I don't know
why vou have that right anvhow.

MR. TINDALLs; Well, you would think
you would, Hadley.

PROFESSOR EDGAR: I think you do. I
think you*ve just got a clerk that you're afraid
to make do what he's required ta do.

MR, TINDALL: He says, "Well, give me
back the first citation before I issue an alias
citation.”

PROFESSOR EDGAR: Mandamus him. Go to
the district court and mandamus him.

MR, SPARKS (EL PASO0O): Before we lose

512-474~5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

25

80
everybody on this exciting topic, in the next
series of things of ﬁh@s@ Rule 103°'s, what we
already p@saad on Rule 103 is, as the Judge has
indicated, we made it méﬁdat@zy uponvr@qu@st for
cléxk to issue citation by mail.

Now, could th@r@ possibly be ~- which was a

good change. Could there possibly be any conflict

with 99 as we're doing it where the clerk could

say under this rule that they don't have to iﬁau@
the citation by mail as required by Rule 1037

CHAIRMAN SOULES: I think he'’s to
deliver to a person designated which can include
the defendant.

MR, SPARKS (EL PASO): Okay.

CHAIRMAN SOULES:; And let's make that
clear. That is our iné@nti@n; that one of the
parties he can be required to deliver it to by
service is the defendant himself, under the
mandatory regquirement that the clerk serve by
certified mail,

Is that a unanimous view that that's the way

thig should be construed? And if so, hold your

hand up?
MR, TINDALL: Sure.
CHAIRMAN SOULES: All right. That is
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& unanimous view of record at this point. Is that
a unanimous view that -- and of Harry, you can
show this to Ray Hardy =~ thét the first s@mt&nc@
entitles a party to as maﬁy citati@nsvas that
party wants to pay for against any given
defendant., Is that the view? If s¢ hold your
hands up. That's unanimous and that includes
Justice Wallaceo

MR, TINDALL: Your f£irst vote in two
days.

JUSTICE WALLACE; That was an
automatic reflex.

CHAIRMAN SQULES: All right. Then
Rule 99 is approved unanimously unless I hear a
dissent as we have written written it down. OQkay.,
Rule 103.

MR, SPARKS (EL PASO): Let me save us
some time on Rule 103. I wanted to remind you,
we've already passed 103, which makes it mandatoxy
on the clerk to issue the citations by mail if you
reguest it

Now, the n@xt sgveral 103°'s rangg --

CHAIRMAN SOULES:; ©Now, that's not in

this book though, is 1it?

MR. SPARKS (EL PASO): HNo.
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CHAIRMAN SOULES: Okays. That's been
taken out.,

MR. SPARKS (EL PASO):; We passed it in
November of 19835, and I have it for yeu, which
reminde me, Luke, we need £¢ communicate, just the
two of us, to get the wording right on what we are
paasiag.

CHAIRMAN SOULES: Okay. That's fine.

MR. SPARKS (EL PASO): But let me g0
ovar the Rule 103's because I think we could spend
the rest of the day on it. I don't think it's
that important other than for the comnittee to
give us direction on rewriting 103, if necessary.

All of the suggestions, and everybody in
every part of the state is having service
problems. They all range from the first 103,
which is Page 131, that simply says that anyone
over 18 can serve it.

Two, incredible -~ service by -~ it sesms to
me incredible, service by plaintiffs or their
staff, counsel with thesse @labarat@‘affiéavitﬁ and
returns and that type ¢f thing, that run through,
I just selected some, bdt run through page 144.

What I think we ought to aa; Luke, is to get

a consensus of the committee as to what service we

512-474-5427 SUPREME COURT REPORTERS
BELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

83
think 103 ought to do and then our committ@é will
redratt one, rathér than gé through, individually,
each of these. It goes all the way from “anyb;dy
ever 18" to the way we have it now, *métion and
order on anybody" to "a party who can certify the
affidavits which controls litigation service with
the plaintiff’'s lawyer 1f the plaintiff has a
lawyer.”

S0 you could be glad ﬁn read all of th@s@
things, but that's what it is. The most lib@ral
one is the first one, and then there are different
ways te attacking ite

We're getiting communication from judges who
don't like to be interrupted t0 sign an order on
service that is routine., We're getting
communications from clerks, a lot of lawyers that
say that clerks won't do anything. We're g@étinq
a lot of cammuhicati@n with criticizing the
sheriffs, or like you've qoé a favorite constable
in Harris Countye.

There's just é lot of problems, o we do need
io address the problems. But, now, wh@ﬁh@r we
want it wide open like the first one has, or an
affidavit on the service like the last one has, is

what this committee should determine.
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MR., BEARD: Luke, this committee has
wrestled with this problem for many years. I
recall Judge Cowart used tb propose viable
{phonetic) anything that would &ppr@&éh "sewer
service,"” he called it, like they have in New
York, in which the processor of service throws it
in’tha nearest sewer and certifies that he served
it and they get to be called judges. And I think
we ought to be careful about changing our present
rule in that respect.

MR. TINDALL: I think 44 or 47 states
allow private process service. And I think that
if we're serious about tryving to provide speedy
and efficient justice, nothing is more called for
than to allow disinterested persons to serve
citation.

The system is totally broke. The cases are
herrible. The private process companiés have been
enjoined in Dallas by constables and sheriffs who
are jealously holding on to this work.

We get citations into this state all the time
for service as a courtesy to lawyers in other
states on litigants in this state who are having
to answer lawsuits in other states.

The sever service fear has never been born
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gut in the @t&t@ﬁ that have adopted private
process. It's not born out in the federal
gsystem. It's & means to givé notice to a
defendant that he's to be due in coutt.

We allow a postman to deliver a citation.
Why in the weorld can’'t an individual who under
cath delivers it to a defendant, be allowed to do
ié? It's just anacronysm that's long overdue.

CHAIRMAN SOULES: Well, on that point,
you nmust get the defendant’s signature on a green
card before that postman has achieved service. It
has to be sigﬁad by addressee only, not by agent.
That's the whole problem with service from the
clerk’s office.

MR, TINDALL: Well, that's probably
the reason that vou don't use postal service as a
resuls of that.

CHAIRMAW SOULES: It is. You can't
jugt have it certified mail with a green card
coming back if scomebody signs as a party or his
agent. It's got to be signed by the addressee
only, and by th@hw they know what®s going on.

MR, TINDALL: Well, I think the systém
igs broke, 40 to 60 percent, depending on whether

you count taxes in this state, are family law
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caséﬁ. And chasing service consumes tens of
miliions df dollars of peoplae's time in this state
because you can‘'t g@t aff&ativ@ service.

Aﬁd, I mean r&erm is crying ou# in ihis
area. I think it's a céurag@ous prbycsal here to
allow people to serve these papers. They're not
thrown into sewers in other states. And it
céxtainly worked for a number of years now on
subpa@has, and I don't think we have had a problem
of people getting picked up on attachments because
of sewer subpoenas.

And I realize the subpoena is not a lawsuit
but I think that fear is really misplaced
particularly, 1f you require to return citation to
be under oath by the person who served it severe
penalties if it were falsely dbna‘

MR, SPARKS (BL PASC): Let me support
Harry for a minute. You ﬁotic@ on page 137, cne
of th@8@ proposals is just do it by first class
mail. And there was an act intradueéd in the
legistlature last time for that, and the
législature, in their wisdom, may well pass
something like this.

So I think we should we should act b@cause

nobody relies upon -- or very few peopls rely upon
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the sheriff’s department ahd major cities just
can't do it, I mean, this question of how m&ﬁy
months you may be taking.

The concepts are on praf%s&ian&i process
servesg, which we all use, do you do it by motion
in order? Do you do did it by allowing ~- as we
attémpt@d to do, ot W@’vé done in Rule 99 that we
just looked at, if we adopt a change in Rule 103
and 106. Do we do it as a matter of right just by
diz@cting the clerk to deliver it to ABC Process
Serving Inc.? Or do we have a motion and order
for it? Or do we ignore it?

But I think we've got to liberalize it. I
think the change we've made on keeping service by
mail at the clerk's office is good, although we
still have the right to do it in other ways. And
there are someg suggestions here that lawyers caﬁ
do that. It may be that that's the best way to do
it. We've got to do something., I view oz the
legislature is going to put in an act that is
WOrse.

MR, NIX: I agree, Sam. I agree with
Harry completely. We need to deo something.
MR, MCCONNICO: Luke, I agree. 1

think we need to liberalize it. But I remember
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several years ago wh@h I was a briefing attorney
and this came up to this committ@a, there was a
lot of evidence that at that point in time
presented to the committeg -~ |

MR, SPIVEY: Can you talk louder, I
can’t hear you?

MR, MCCONNICO: -« but there ware

abuses in other states and the other states have

not have had p@rﬁﬁcﬁ system, And when this came
up to this committee ~- oh, it's been eight, nine
years ago ~- the abuses and studies tha% were done
in the other states showed how their default
judgments had increased, how they had had more
fights over default judgments.

And I'm not using that as an excuse not to
liberalize where we are because I think we do need
to liberalize. I'm just saying we need to learn
from their mistakes and realize that this has a
lot of consequences and’maybe put some
restrictions upon our system, I think, which are
some of those proposals that will prevent some of
the problems that have occurred in éth@r states.

CHAIRMAN SOULES: Well, that, of
course, is -~- what we're g@ttiﬁg to h@xé -= we'll

look at 106b(2). This is all we're being asked to
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do, and that is, eliminate the judge from
process. We're not being asked to @xpand anything
other than éliminat@ the judgé fxbm ProcCess.

Now, we do have dues process probl&m&. When
does a party have notice, as a nmatter @f law, that
he's been sued? When does a party not have
notice, as a matter of law, that he's b@@n sued, I
guess, is really the way to state it.

And that's been the problem that's flowed
back and forth across this table is, how are we
sure that we, in our Texas practice, have rules
that achieve this due process, If they don't, the
rules are void. 8o there's no need to have that.

I, £frankly, think the first class proposal is
just unconstitutional, because the first class
mail, too often, doesn’t ever get where it's
supposed to get. And you're talking about taking
a default judgm@ht against a party of lawsuit
based on a letter. And you're going to have
som@ébody hold that that is just unconstitutional
as a rule.

Now, here, though, in 106b(2) == I doh't know
whether that would be sustained on appeal; that's
another story, but sém@bcdy will.,

PROFESSOR EDGAR: Did you go by 103
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while I was out of the roonm?

CHAIRMAN SOULES: Well, we're talking
abdut 103, but I'm briﬁging up ~~- 106b(2) says
that, "On a motion by any parties suép@rt@d by
affidavits, a judge can order that any way that
achieves due process” is a way of service., It's
unlimited.

MR, TINDALL: Well, that's too
restrictive, imposing én 1itig&ﬁt$, middle class
families, and wealthy 1itig&n£s¢ Oth@rWiaa they
have to go down there and take thé judge's time to
get someone other than a sheriff or constable to
serve papers.

MR, LOW: Well, you got to preparse
your papers. And how much longer does it take to
prepare that? You have got Lo prepare vour
lawsuit anyway. Adding another paragraph and
asking the judge, that doesn't take that much
timéo

CHAIRMAN SOULES: Well, the middle
ground that has gotten a lot of our attention and
has never been resolved but is still éctiva, is
some recognition of professional process servers
who might sven be given an aath by 3om&b9dy, sSomne

official, who would have a sworn duty to cargy out
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some kKind of office, and I assume that that takés
l@gislaéxva action now.

Process servers have begen agitaﬁiug in the
legislature to get stétutery x@GOgniti@n. I dan’ﬁ
know wh@ré that stands. Does anybody? Harry?

MR, TINDALL: In *83 it passed
overwhelmingly in the legislature and was vetoed
by the governor. In'85 it never saw the light of
the committes. So it's dead for years at this
point.

MR, MORRIS: One of ny
ex~-investigators is real active in that process
saervers group. And he says that the political
¢loud of the sheriffs and all those people have
just got that on the bottom; it's not geihg to
com@ back up. In fact, he called and allotted on
this committee. I need to mék@ that disclosure.

MR, SPIVEY: Well, h@w arg you goihg
to vote?

MR. MORRIS: I'm going to w&iﬁ and see
what's proposed.

MR, BEARD: 1If the legislature makes
it a felony to falsely certify citation, you might
accept something like that. But I just do not

trust, particularly, what collection people might

512~474~5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

25

92
do with respect to certifying service,
JUDGE THOMAS;: If I remember the

Dallas case cbiraetly, the injunction said, number
one, that first we had 0o give it te-th@ sheriff
or constable, If they couldn't serve it or
rafused to serve it, th&n wae could appoint after
motion and so forth, which has created a real
problem, abvibusly, in the family courts, which is
0ﬁ@ of the areas where this is drasticly needed.

Thirty percent, for instahc@, of my contémpt
docket this week alah@ had to be reset for lack of
service. 80, I guess my only plea would be If you
want to put restrictions, can you have, in family
law cases, get the judges out of it because and
let them do it with process servers béc&us@ we
need it in emergency situations.

CHAIRMAN SOULES: That goes to a

different problem. Judge Thomas has identified a
different problem and this is in one 106b the
principle paragraph. And maybe this could be
deleted. HMaybe the last half of that could be
deleted.

Why should a r@qu@st for substitute 5axvic@
be depended upon first stating that service has

been attempted in the regular way? Why can't you
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just go in, conclude that you can't get it the
regular way and talk to yéur,judg@ about 1f and
get ~- of course, I know Harry doesn't want to ask
th@ judge for anything on this, and I;m not trying
to ==

MR, TINDALL: No, we've already
chaﬁg@d that, Luke.

CHAIRMAN SOULES: What?

MR. TINDALL: We've changed that.

CHAIRMAN SOULES: Changed what?

MR, TINDALL: Not having to show that
service is impractical.

CHAIRMAN SOULES: When? Is that a
part of what we got down?

MR, TINDALL: Sam brought that up in
our November meeting.

CHAIRMAN SQULES: Was that passed?

MR, SPARKS (EL PASO): What's that?

CHAIRMAN SOULES: That we predicate
subsitute service on showing that there's besen an
attempt at regular service. Have w&‘@liminah@d
that predicate?

MR, SPARKS (EL PASO): No. B=-2, is
that what we're talking about?

CHAIRMAN SOULES: I+t would bs the
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gsecond half of B whér@ it says, "and stating
specifically the facte showing that service has
been attempted on either A-l or A-2.°

MR, SPARKS (EL PASQO): N@; We did
approve the 106 in Yovember, but that doesn't do
it That's on@ of the things that are kind of in
h@x@. For example, if you look on Page 133 -- you
know, they starﬁ with 103 and then kind of end up
in 106, and this gets into the private procsss
BQLVer.

103, though, was intended =~ asd I don't know
if it accomplishes it. But simply as Buddy was
saving in the petition, just ask, You don't have
to have an affidavit; yvou don't have to have a
motion and that type of thing, but ask the service
be by John Doe or ABC Company or whatever, and you
can just get an order. There's no necessity for
the prerequisite. And that is, I thihk, what
you're talking about.

Right now, I see it all the time, the lawyers
just sign an affidavit that they can't get
service, you know, really when they never even
tried just so0 they can get service out, which is a
bad systemnms

CHBAIRMAN SOULES: Well, vou'’ve got to
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show that vou've tried and the sheriffs aﬁd
constable tri@d ta ERIVe.

MR. SPARKS (EL PASO): I understand.

I just get the lawsuits all the tim@Q

CHAIRMAN SOULES: Of course, all that
gets is motion ia gquash, I guess, and 2} extrs
days to answer it, bécausa you've b@@ﬁ served.

But what if we just delete that prerequisite
and permit it to go directly te.thé judge from the
outset for Subaituéa service? I realize that
doesn’'t solve all of Harry's pzabléms or Judgé
Thomas'®, But it eliminates a £irst shot through
the sheriff and the constable and you can, at
least, have the judge determine what service is
warranted that will be reasonably @fféctiv& to
give the defendants notice of the suit,

MR, TINDALL: Tha judges are going to
be deceived with orders over there. It's going to
be called substituted service.

CHAIRMAN SOQULES: Jump over that
problem. Now, we say we're going to authorize, as
they say here, private process serving companies.
I%11 form that. I'11 have my paralegals. We'll
set up a little privatea process serving company.

And everybody will have a private process serving
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compahy. And {t will be a D/B/A. It‘'s cheaper to
£ile an assumed name certificate thén it is to get
a corporation unliess you want to that have that.
And here you go.

Now then, you've just auhhoziz&d everybody to
serve. Now, that may or may not be what we want
to do, but that's esgentially what yvou do.

MR, BECK: Luke, I think wé'z@
confusing the issue when we start talking about
106b and 103 together.

103 deals with the notion of whether we want
to spawn a group of professional process S8rvers.
And from the comments that have been made by this
group it seems to me that the group, here is in
favor of spaWﬁing a group of professional process
sérv&rme

H@wgvar, there's a concern about potential
abuses. B@causé there are ﬁa standards, either
set by statute or otherwise, there 1is no
certification for these pé@pi@w They den't even
have to attest under oath that they've served
anybody.

And it seems t0o me that if we're going to
pass 103, which I would be in favor of, that

gsomehow we've got to look at, say, 107 and maybe
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try to build some teeth in th@x@,

One thing we can require, at Eha very least,
is that these people, when they serve somebody,
they &&t@ﬁt ﬁhat‘th@y‘V@ done it und@r oath, so
that if they throw something in thé sewer, there's
some remedy wea can have against them.

MR, TINDALL: I agree.

CHAIRMAN SOULES: Okays I don't
béliava that we can authorize private process
servers without authorized members of the general
puablic. Bécaua& I do not think that we can create
officers of the court; I think they are created by
statute,

MR., BECK: But that would be the
effect though.

CHAIRMAN SOULES: S0 we're just
talking about wide open, ahybedy can serve over
the age of 18 that can testify.

MR, TINQALL; We can s8ay a&nyoneg over
18 who is qualified as a notary public, and that
would narrow the class of folks, and then go with
David's suggestion of putting in the penalties
that the citation be t@turnéa under oath.

MR, BEARD: I don't think that notary

public is narrowing down to anything.
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MR, TINDALL: Well, Ifm just saying «=-

MR. ADAMS: Well, the federal systenm
works and it d@a%h‘t have to be 6¢n@ by a notary
public. The CQurﬁ appoints a person to serve and
that's it. I don't know why that system wouldn't
work on a statewide system the aam@ ways

MR. NIX: It would,

MR, ADAMS: I don't know why we have
to over~complicate the thing.

MR, BEARD: If the court orders it I
don't have any problem. I just think the court
needs to -- under the federal system -- why don't
we just go in there and mail it to them, and if
they answer you assess the cost. But the federal
system allows service any way the state allows it,
too, because whatever we do here is going to kick
over and work in the other courts.

MR, TINDALL: We've all been on a
case, I guess, éft@r a number of years in which
there's even a dispute whether the sheriff or
constable did theilr job right, the defendant in
claiming he never got éhmse papars.

MR, NIX: That's a problem we have in
Eagt Texzas all the time, Harry. If we're going teo

require people to swear to an oath and they start
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requiring deputy shéxiffa and can&tﬁbléﬁ iﬁ East
Texas -~ because believe me, 1f you're going to
let some of those aanstabl@s serve these papers,
vou might as waell let anybody. |

MR, TINDALL: I have no reservation
sbout requiring the service being under cath., I
ﬁhink that's saﬁsibl@. |

MR. LOW: Anybody would be an
improvement over somé of ﬁh@aa constables.,

CHAIRMAN SOULES: All right. Let's
get ev@rybbdy's vote on this. This is going to
take some rewriting, Sam. And we've got a
September meeting and we can address the changes
in citation in September. We have got to0 much
writing ¢o do héra» But you go ahead, Sam.,

MR. SPARKS (EL PASO): Let me ask you
to get a censémsus vobte on this because on Rule
103, 1f yvou turn to Paga 133, there are two things
that, really, most gverybody communicated with me
favored,

One is similar to that propos@d; gxcept to
make a ch&ﬁge like, instead of somebody personally
= 8 PRrson spécially appointed, to put it by

order where you don't have to have a motion, you

don't have to have an affidavit, but you do have a
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court order that "X" served. That's going on
right now and it goes on in federal systems.
Specially appointed, ﬁﬁ doesn't make any sensse,
but somebody appointed by court deeé to do it,
and that way ybu can get it in.

Secondly, and that gives some control to the
judge who, other thah the sheriff's department,
would do it.

PROFESSOR EDGAR: Sam, one question in
that regard. Aré you askihg whether or not the
person designated should -~ that a single order
entered by a particular judge would authorize that
person in any court, or whether or not you would

only be in that court, and then whether or not it

would have 0 be on motion each time that person

was to serve.

MR, SPARKS (EL PASO): Iﬁ’ﬁ a motion
that's filed as a forum motion in our part of
country. Of course, they wbmld have the atﬁachad
affidavit, but it's really not correct. And it's
an order that this particular case is limited to a
case.

PROFESSOR EDGAR:; Why should it be?
Now, you're asking for quidancé. But it seems to

me that if a court is going to authorize "X" to
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serve process in this particular case, why that
person should not be authoriz&é to serve iﬁ all
cases ih that court.

MR. LOW: In other woxda,'an
approved list.

PROFESSOR EDGAR: An approved list.
Something like that. It seems to me that's far
more efficient if that's consensus of the
committee.,

CHAIRMAN SOQULES: In federal court you
don't take a default after 10:00 a.m. on the
Monday next following the expiration of 20 days.
You only get a default on motion. In Texas you
get a default judgment. And that's always besn a
very keystone concern of this committee.

We have a strong default judgment practice.
And the consequences of that, after certain time
periods run, are your rights are determined,
essentially.

And that's why the service of citation hasg --
we've always been -~ kept a pretty tight reign on
it. But are we going to open it up to anybody
over the age of 18 who is competent to testify to
serve without a court order?

If the judge is geoing to assign a blanket
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order appointing people who can serve, h@’é going
0o have several paralegals, and every law firm
that's got several paralegals axé going to be in
an order somewhere, and that do@sn’ﬁVS@@m to me to
be much help.

MR, BEARD: Could we let Harris County
judges have a panel, the Dallas Ccounty judges,
domestic relations court, have certain people that
they make a panel to do the service and it be
their duty to keep control of ﬁh@m as they review
them,

CHAIRMAN SOULES: That sets up a class
of people, without statutory authority, who have
the right to make money ocut of the judicial
process., A&And I don't know where the courts get
the power to create officers of the court and to
ctéat@ that class of people.

MR, BECK: Not only that, but it
creates a lot more work for the judges and thelr
secretaries and & lot of other people.

CHAIRMAN SOULES: All right. Let's
just get a consensus to find out whéth@z we go
forward with this. I'd like to see a consensus on
two things.

Pirst of all, at ninimum, do we eliminate
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shawiﬁg that regular service was tried and failed
bafér@ you can ask the Court for substitute
service? I zaalizé we may be wantiﬁg té eliminate
that alt@g@théx¢ This is 106, How mény feel that
we should eliminate the showing of regular service
before you can try to get substitute service?
That's unanimous. There's no o¢opposition that I
$éaa Any opposition? That's unanimous.

Now, how many feel fhat we should open up
service to any person over the age of 18 years of
&g@ and campat@bt to testifv, I guess, provided
that he is required to certify service under oath.

MR, SPARKS (EL PASO): Do you mean
without anything else?

CHAIRMAN SOULES: Without anything;
without any order whatsoever. Just anybody can do
it. How many are opposed to that?

PROFESSOR EDGAR: I don*t know whether
I am or not. I've got a question about it,
Luther.

CHAIRMAN SOULES: Okays.

PROFESSOR EDGAR: What are we going to
do about the default judgment rule that requires a
showing ¢of a extensive fraud or defalcation by

court personnel?
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Now, that person has not béen appointed. He
has no official sanction. Certainly we wduid want
the defaulting party to be able to successfully
attack thaé default judgment, but y@ﬁ this person
doesnt fall within any of ﬁh@ Court's
guidelines.

So I r@élly have some reluctance in nbt
having that person designated by the Court in some
way to say that he is court p@rﬁonﬁal or someéthing
like that.

CHAIRMAN SOULES: Well, the committee
has voted, unanimously to delete the requirement
of showing regular service in 106b as & predicate
to substitute service. The committee has voted 7
to 6 to reject the permission of persons, other
than sheriffs and constables, to serve without
court order.

MR, SPARKS (EL PASO): Well, Luke, I
doﬁ’t know if the committee thinks that we should
do that. 106 comes in if 103 doesn't work. And
106 says i1f you make that showing, vou can leave
it at the house or with somebody under 16. I
don't know if we'd want to do that.

CHAIRMAN SOULES: Read 106b(2).

MR, BRANSON: By the way, I was out of
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room and I would vote in favor of that, if you
want to let the chailr vote.

CHAIRMAN SOQULES: Chailir votes to say
reject it for all the reasons that wé‘v& talked
about. Now, the court can consider the fact that
we're 8 to 7.

MR, MORRIS: Well, Luke, it ssems to

me like, and I may be nalve and abusive as Steve

McConnico mentioned, that I'm not aware of, but it
seems to me like if I'n wéntiﬁg o serve someong,
whoever I pick, in essence -- I'm an attorney and
I'm an officer of the court, and if I get involved
in some scammy deal, I°'1ll lose my license.

It seems to me like, we ought to, rather than
impeding ~- and there are often times when I'm
trying to £find somebody who is trying to aveid me,
and I need very badly to get service on them. I
don't have time to Micky Mouse arauﬁd running and
getting orders if I've got thé person identified
and located,

Now, I'm an officer of the court. And if I

select someone that participates in throwing it in

the sewer, then I ought to be on the line.
MR. LOW: But you don't know that,
Lefty.
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PROFPESSOR EDGAR: Waell, you may not
know it,

MR, MORRIS:; But it seems to me like
that's my job, Hadley, is to sél&ct 5ém@oh@ who is
responsible and comp@t@ﬁt to g@ﬁ sSarvice.

CHAIRMAN SOULES: Is there any other
comment on this, b@caua@ if I didn't follow the
proper rules of orxder in taking that vete, I want
to complete it.

MR., TINDALL: I'm not sure what we
vdt@d ON e

JUDGE THOMAS: I want to know what we
voted on.

CHAIRMAN SOULES: All right. The vote
was, f£first of all, unanimous to, at least, delete
the showing of attempts of regular service before
you can get subsitute service under B-1l or B~2 of
Rule 106,

The second one was, are we going to recommend
to the court thét any person over the age of 18,
competent to tgstify, is permitted to serve
process in Téxas on the condition that he be
required to return that citation under éath?

Now, that's what's on table, that last part,

and we'll discues it and then we'll vote.
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MR, BRANSON: Can we require to carry
a bond?

CHAIRMAN SOULES: WNo, we can't do
that. That'’s legislature. |

MR, MCMAINS: I don't have any problem
with the concept of requiring him to do it under
ovath, but I think there's a pragmatic problem in
terms of the fact tﬁat most of the citation forms
are printed and on deposit, don't have a place for
it, It costs a lot of mén@y to replace all of the
paperwork.

CHAIRMAN SOULES: We'd have to do that
on a blank anyway because the signature line says
"sheriff or constable.”

MR, MCMAINS: Well, that may be. But
what I was going to suggest was that you could
actually accomplish more, I wbuld think, if merely
yvou said provided that no default could be taken
without the patsén whb is not an officer
testifying as to the proof of service, you know,
at the default hearing.

MR, TINDALL: That's fine.

MR, MCMAINS: That gives the judge
complete control over the ability -~ he sees the

pergon they're sitting there, they're testifying
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under oath that they served it. That's streﬁg
proof of service asg you would @v&x wante.

MR, SPARKS (EL PASQO): On your
consensus, I am £or the change, but i still think
that we ought to have a court order. And that's
the only thing that keeps me from veting £or the
proposal as you d¢.

CHAIRMAN SOULES: Do you think you
should have the court order?

MR, SPARKS (BEL PASO): ¥Y¥es, I think
50

CHAIRMAN SOULES: Then yvou don't need
a change because you can do it under B-2 with a
court order. Anybody can serve under any
circumstances. But we've voted uﬂahimausly to go
stralght to that kind of service without having to
go through substitute ﬁ@rvica.

MR, SPARKS (EL PASO): If that
amendment is made, y@s.’you*re right.

CHAIRMAN SOULES: Well, we voted to
recommend that.

JUDGE THOMAS: But B-2 would require a
mstioﬁa

CHAIRMAN SOULES: Well, it's the ex

parte motion;y; you don't have service. Because an
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order is a foregoing m@tian granted, and you've
got to set forth the reasons why you want
substitute service, and the aburt fih&@ that that
service is warranted and will be r&asanably
effective to give the daféhﬁant notice of a suit.

JUDGE THOMAS: Right.

MR, BECK;3 I know I'm probably
confused about what we voted on, but what bothers
me is that under 103 we are allowing anyaﬁ@ to
serve process, Whereas under 106, we reguire
before any@h@ can serve proecess, they must be a
disinterested adult. 80 we have different
standards under 103 than we do under 106b, and is

that the intent on this conmmittes?

MR, TINDALL: No, I'm not augpozting‘
that. It should be th@ Bame.

MR, BECK: We're runﬁing the two
together and I'm confused és to whét w&ira voting
on. Because 103 deals with initial service of
process. 106b only comes into play if 103 doesn't
worke.

MR. SPARKS (SAN ANGELO): After
direct.

MR. BECK: Correct.

MR, TINDALL: It gh%ulﬂ be "any
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d&siné&x@staa adult over 18.°%

CHAIRMAN SOULES: 106b does not

eaquire that the service be by a disinterested

agduit.

MR., SPARKS (SAN ANGELO): Well, where
is the rule? I think it does.

CHAIRMAN SOULES; Well, read 106b{(2).

MR, SPARKS (SAN ANGELO) s Luke,
106b(2) is service after you can't get direct
service then that is service where you leave it at
his job or his house or ~-- it's indiracc sgrvice
after you can't get direct.

CHAIRMANW SOULES: It says in any
mannacr.

MR, SPARKS (EL PASO): First of all,
if we eliminate that 106, we're ijust eliminating
103,

CHAIRMAN SOULES: Not on B-2, B-1l has
disinterested adults in it, but hat B-2., B-2 is
any way the judge says will work, pericod.

MR. SPARKS (SAN ANGELO):I After vou'vs
falled with direct service.

CHAIRMAN SOULES: We've alrsady
voted. We're going to take that out.

MR. TINDALL: 178 on subpoenas talks
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about any person who is not a party and is ﬁot
less than 18 vears of age, HNow, ﬁhat’& the same
thing as a disintér@sted person, isn't it?

CHAIRMAN SOULES: Sure. ‘Disintax&st@a
adults.

MR, TINDALL:; To me, the same language
should be in 103 and 106. For instance, I think
Rusty has got a good point to delay the concerns

about the sewer service. If you take a default

~judgment using anyone over 18 that's not a sheriff

or constable that you require them to come to
court bscause that's not going to come up one in a
thousands times and that cures the problem, but it
gets the defendants in court.

JUDGE THOMAS: Luke, it seems to me
that whatever ocur recommendation is, it would have
more weight if we could get a more unaniméus
decision. And what I hear the stumbling block to
be is it should be done with a court order. S0 my
suggestion or an alternative would be, tha& in
whatever it is that vou're trying tg get served,
you put and I want service by thus and so, and you
get an ozdéz in every casea,

And I withdraw the objection about a judge

having to sign an order because, actually, in a
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family law case where this becomes important, the

Judge is going to have to sign a temporary
restraining order or a writ or something éls& 80
they can sit there and sign new ordaré. And that
way I think we could probably get a unanimous
vote.

CHAIRMAN SOULES: Judge, let me see if
I understand you.

JUDGE THOMAS: Ybu see I'd rather see
évarythiag under 103, s¢ there's no question. And
what you ﬁéy there is thét ahyan@ can do it as
long as you have a court order. You don't require
the motion, you don't do all of that other.

JUSTICE WALLACE: Does anybody on the
committee practice out iﬁ the rural areas where
you have got multi-county districts? How would
that affect getting the court order from the judge
where the judge might be three countiés away and
comgs to your county once every two months.

JUDGE WOQOD: Judge, ny ﬁatiﬁn about
that is you, basically, do not have the problem.

MR, LOW: In those areas you don't,

JUDGE WOOD: You don't héve the
problem. The fact is, we don't even have the

problem in Corpus Christi that I know of.
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I would have a tendency, as a member on this
c@mmittea, to defer to th@ judgmént of theseg
people in Harris and Dallas and those counties,
bgcauge it's something, really., thatvw&. duwﬁ in
ocur part of the country, have no problem with,
and, therefore, are not teo confident, perhaps, to
pPass On.

CHAIRMAN SOULES: Judge Thomas, why
does nét the mere deletion of the predicate of the
att&mpt@d regular service gat us to where you're
proposing? That is, bgcause the judge can sign an
crder. Of course, there has to be a motion and an
affidavit.

JUDGE THOMAS: Why would you increase
the paperwork of the lawyers? I msan, we're going
to grant them, Luke. And particularly., when we're
trying to get a kid and we have a parental
kidnapping or we're trying to keep somebody from
ripping off the bank account.

We're talking about the ordinary div@rc&
case, the ordinary divorcse case invqlving not a
lot of money, but you do have restraining crd@xs,
Why increase the legal fees? So designate it, you
get your court order, and everybody goes on.

PROFESSOR EDGAR: Looking at Rule 104,
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I*m trving to think through on that a little
further. If the Court, under Rule 104, can
desighate an adultg ih the cnuﬁty in the évént
there is no officer qualified to sarvé a4s a person
authorized to 8@rvé. then why couldn’t the Court,
by the same token, designate any private person in
th@ county to serve without a x@quixaméat that
there first be no one otherwise qualified.

CHAIRMAN SQULES: Well théy can in
individual casés under 106b(2).

PROFPESSOR EDGAR: ¥es, but I'm just
talking about generally. I'm talking about under .
Rule 103.

I mean, if under Rule 104, we have a
partially populated county, and the sheriff and a
constable, f£or sone r@asoh, éx@ disgualified, the
law now allows the Court 0o appoint semé
diéint@r@st@d adult to serve iﬁ place of the
aons#abl& or sheriff. Now, that's auth@rizédu

Now, if that's authorized then why can't the
Court just go ahead and appoint a‘priv&ta person
iﬁ the absence of éisqualificatioﬁ?

CHAIRMAN SOULES: Anybody have a
response to that?

MR, TINDALL: I think it's a great

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

115
idea.

MR. LOW: I thought that's what W
kind ¢f we're doing.

PROFESSOR EDGAR: Yes, buﬁ we're
getting hung up, thdugh, on whether or not the
Court could really appoinﬁ a disinterested person
&gyah "officer of the court.™ I think maybe he
can,

MR, LOW: Well, he makes the witness
b@cdma an officer of the court wheﬁ he's sworn
in we

PROFESSOR EDGAR: Well, that was
gsomething Luke was concerned about a while ago.

CHAIRMAN SOQULESy Well, I think that
whenever the Court has no way to get service, the
Court can get service somehow aﬁd that's what 104
does,

PROFESSOR EDGAR: I understand that.
But if the Court has that power, though, to
dasignaté officers of the court because of
disqualification, why can't the Ceu:t dé@igna&@
somebedy in the absence of disqualification?

CHAIRMAN SOQULES: I ¢think it®s a
broader issue; I don't think you have the

compelling need to the court, and I'm not sure the
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Court has got that power.

MR.‘LOW: I believe the Cmux% can make
anybody he wants to an officer.

MR, BRANSON: Hadley., why dén't you
formulate that in the form of a motion and let's
gsee if we --

PROFESSOR EDGAR: This is Sam's
committee and he's asking us for guﬁdanc@. And
I*m just trying to figure out some broad
principles here that we might usse to maybe
consolidate and coordinate these rdl@a to caryry
into effect what we want.

MR, SPARKS (EL PASO): I think wa've
gotten on this point all the guidance that we're
going to get. And th&& igs, one, if we eliminate
in 106 the necessity of showing prior s@rvic@,
and, two, the consensus as to whether or not we =-
you know, if we do that we've got the court order
bit anyway if we eliminate also the necessity of
an affidavit.

The only other question is, da‘ymu want to be
more liberal and in 103 allow any disinterested
person over 18 without a court order to do it? If
we vote on that, then we've got our consegnsus.

CHAIRMAN SCULES: All right. Let me
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get one intérmediat@ issue. Should thé motion to
require substitute service setting out the reasons
for it be verified? How maﬁy feel ﬁhat it should
be verified?

PROFESSOR EDGAR: I think it should
be.

CHAIRMAN SOULES;: The la@yer can
vérify it.

MR. SPIVEY: Are you talking about the
matién or the réturﬁ?

CHAIRMAN SOULES: Thé motion to get
subsiitute.

MR, TINDALL: What are you are
verifying to?

MR, SPARKS (SAN ANGELO): What are you
verifying? You_dbh't evén have to show you have
tried now.

CHAIRMAN SOULES: That's right..

PROFESSOR EDGAR: That's right. It's
not haa@ssary,

MR, TINDALL: I thought it was going
to be avén without a motion; ik was just going to
be an aidar of the court.

MR, SPIVEY:; 1I°'d raihar have a

lawyer's representation than an oath.
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MR, BRANSON: Well, you can £ile a
motion saying "I ﬁ@@d ite,"” aﬁd then 5@& swear "I
need it."

CHAIRMAN SOULES: So th@vconsgnsuﬁ is
it need not be varifiéd.

MR, TINDALL: No motion.

MR. ADAMS: I don't think we need a
motion. That just makes paperwork for everyone
cencérn@d. You don't do that in federal court.
Yaﬁ just submit &5 order th@r@ that the clerk
signs that appoints som@body that is properly
qualified to serve.

But 1f you want & judge to do it, you still
don't need a motiony; you just have an order that
accompanies the petition.

CHAIRMAN SOULES: S8So you would strike
all of B down to =-- just wtazt out "The Court may
authorize aérvica“ - just thé last phrase.

MR, TINDALL: So how would it read,
Luke?

CHAIRMAN SOULES; Well, B would just
bé, "The court may authorize service,® 1 and 2,

MR, SPARKS (SAN ANGELO): Luké, it
suré seems like you have got mosé opportunity for

abuse in service under 106 where you're just
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léavﬁng it with somebody at the house. To me, yﬁu
have got two separate thihg@. One is, you have
got direct sﬁxvicgg where a defendant has 5@@@
handed something. Anybody over 18 &hét‘s willing
to take an oath says, "Yeah, I gave it to him."
Okay, that's one gquestion, maybe with a default
like we're talking abaui and Rusty's statement.

| But yeu'va got a separate probiem. If
somebody comes in aﬁd 8ay8, "I'v@ tried; we can't
fihﬁ this guy."” You undarsténd? Ha's hiding in
the bathroom or something. Then you're giving to
anybody at the house.

MR, BRANSON: Which bathroom?

MR, SPARKS (5AN ANGELO): I don't
know, but you're just leaving it at the job or the
house or something. And are we now saying that
you don't even have to try to get direct before
you can just leave it at the house?

CHAIRMAN SDULES: That's right.

MR, SPARKS (SAN ANGELO): Okay.

CHAIRMAN SOULES: You go to the judge
and the judge can sign an order authorizing screen
door service or he can authorize any athér maﬁn@r
of service, but at least you've the got the judge

involved. He's authorizing it.
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PROFESSOR EDGAR: I'm not ié favor of
that.

MR, TINDALL: I'm not in favor of
that. Luké, all I'm saying is ﬁﬁ&ﬁyVYQu know,
personal service is fine by anyone, but if yvou're
going to leave it at the screen door with anyone
over 16, then I think that's another issue that
none of us have quarreled about.

MR, SPARKS (SAN ANGELO): See, Luke,
that's what I'm trying to say. I'm for
liberalizing direct service, but if you can't get
direct, I still want the guy served. I don’t want
it stuck in his screen door.

MR, TINDALL: I'm not suggesting we
liberalize the substituted service at last-known
place of enmployment.

MR, SPARKS (EL PASO): What I'm going
to do is, I'm going to draft a new Rule 103, If
you look at Page 133, aad the only difference I'm
changing from Judge Marsh is when he says "a
person specially appointed®™ to insert the word "by
court order™ to serve it. No affidavit; vou can
handle it in your petition if vou want to. And
that way, there's no affidavit, hh@ré’a no motion

and the Court can sign an order appointing a
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person to serve petition. And th@ﬁ if anybody
comes up wiﬁh anything elae, they can argue about
it then.

CHAIRMAN SOULES: Where ﬁ@ that, Sam?

MR. SPARKS (EL PASO): It's on Page
133,

CHAIRMAN SOULES: 133, Rule 103, and
what are you going to put in? You're going to
delete the underscored aﬁa substitute something
for it?

MR. SPARKS (EL PASO): ﬁo. I£ you
look at the underscored, I'm going to say "to a
person speclially appointed by court order to serve
ic.”

JUDGE THOMAS: And then change 107 and
make them return it under oath?

MR, SPARKS (EL PASO): Weli, that was
my next qu@sﬁiang Do you waﬁt usg £o prepare a
return under oath in that event?

PROFESSOR EDGAR: Yes.

MR. LOW: Either that or what Rusty
was talking about.

PROFPESSOR EDGAR: Sam, i1f I might ask
a question. By "a person specially appointed," do

you mean to include artificial persons in addition
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to natural persons? Including process serving
companies, is that your intention?

MR, SPARKS (EL PASO): You told me
y@st@tﬁ&y &hat "person" m@ént ”céxparationﬁ“

PROFESSOR EDGARg That's right. But
in other instances, we've used a private party or
process serving conmnpany, at l@éﬁt, some of the
proposed drafters have., And I'm wondering if you
mean the word "persons” to include that class as
well.

MR., SPARKS (EL PASO): I thought it
would.

PROFESSOR EDGAR: Well then, why don't
we¢ say that then?

MR, BEARD;: I would be opposed to

that.

PROFESSOR EDGAR: But that's what we
mean.

MR. BEARD: We use "adult person”
here.

PROFESSOR EDGAR: Well then, we don't
mean process aérving companies. That's what I'm
trying to f£ind out.

MR, SPARKS (EL PASO): I think unless

vyou change "person® though -- I was convinced
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yesterday with you and Dorsaneo that “"person”
means "corporation.”

PROFESSOR EDGAR: Well, I know. But I
think what they're saying here now ié that we need
an adult person, that is, & human being.

MR. SPARKS (EL PASO): Okay. I don't
care; it's whatever the committee wants to do.

PROFESSBOR EDGAR: I'm just asking; I'm
just wahting to know what you mean.

CHAIRMAN SOULES: Disinterested adulg
person?

PROFESB0OR EDGAR: All right,
disinterested adult person.

MR, TINDALL: Well, that's awkward
phraseology. Any other person authorized by a
court order.

MR, LOW: You know, I think we're
almost in accord. But everybody is talking about
different things at different timés.

CHAIRMAN SOULES: Sam's point on 103
at the top of 133 is getting to ~-~ maybe we c<can
get to a point where we can pa;s this. "All
process may be served by the sheriff or any
aonstabl@ of any county in which the party to be

served is found or" -- I think that's suppose to
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be "by any disinterested adult person.”
MR. SPARKS (EL PASO): You don‘'t

really need "person.” You need "disinterested

adult.”

CHAIRMAN SOULES: "Disinterested
aduleg.”

MR. TINDALL:3 "Authorized by court
order.”

CHAIRMAN SOULES: "Authorized by court
order.”

MR, TINDALL: Yes. "Authorized by
court 9zdér.“

CHAIRMAN SOULES: HNow, we're going to
have process servers trying to get blanket orders.
Is that what we're iﬁt@nding to facilitate?

MR, LOW: I don't think that'’s =-

CHAIRMAN SOULES: Okays, Then I think
we need specially-appointed language in there.

PROFESSOR EDGAR: Specially
authorized?

MR, TINDALL: If vyou're auﬁheriz%é;
y@u"re going to be by an order of the court.

CHAIRMAN SOULES: Now, what were you
saving there, Harry? By any adult authorized by

court order?
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MR. TINDALLg: Yes.

CHAIRMAN SOULES: "Any 6isiﬁtazést@é
adult authorized by court order to serve."

PROFESSOR EDGAR: Well, now, the
aant@nc@ starts out in the plural, "all the
prac@&a,“ and now we're talking about "it."

MR. MCCONNICO: Just say "serve
pProcess.”

CHAIRMAN SOULES: In a p&xticular
case?

MR, TINDALL: Yes., That kills off the
idea of a standing order.

MR. SPARKS (BL PASO): I move for the
adoption of that.

MR. TINDALL: I second it.

CHAIRMAN SQULES: "All process may be
served by the sheriff or any constable of any
county in which the party to b@ served is found or
by any disinterestsd adult authorized by court
order tOo serve process iﬁ a particular case or if
by mail =--"

MR, SPARKS (EL PASO): Wé'vé amended
that already, so just stop this amendment right
there.

CHAIRMAN SOULES: What did we amend it
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to, though?

PROFESSOR EDWARDS: What you né@& to
do is add the language we're going to add and add
it td the last part of the s@nt@nca.' Beacause, you
saé "if by mail, either of the county” refers back
to the sheriff or constable.

Sb the language to be inserted ahdula be
ingserted at iha end of the sentence rather than
the beginning of it.

CHAIRMAN SOULESg Let's go @haaﬂ. We
may clean it up, but if we sav "or if by mail,
either by the sheriff or any constable of the
county =~="

"Service by registered or certified mail &nd
citation by publication shall be made by the
clerk.”

MR. SPARKS (EL PASO): Yes, we've
already madé that change.

CHAIRMAN SOULES:‘ Now, does everybody
have the focus of this now?

MR, MCCONNICO: One question. Hadley.,
do you think the use of the word "adult”
egliminates the prafaasienél process serving
companies?

PROFESSOR EDGAR: No, but I think it
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@liminmtés the cbmpany being designated., By
"adults,” you're talking about a humaﬁ being. But
it would not eliminate a person who is an employvee
of a process serving ﬁompany. But it‘wwuld still
have to be in each particular case.

CHAIRMAN SOULES: All in favor of 103
as now proposed, show by hands. Okay. Thbsﬁ
opposed? That's unanimous, And it's the¢ version
that we've worked on at th@ top of Page 133 And
as I understand the tenor of subsequent
cbnvaraations, you do not waht to delete that
language from 106b that we £irst talked about.

You s8till want that as predicate to lé-year old
sgrvice or any or manner; is that correct?

MR. SPARKS (EL PASO): Yes.

CHAIRMAN SOULES: Okay. So that will
be changed.

PROFESSOR EDGAR: There's some
confusing language h@x@ in this 103 we just looked
at. It says, "either by th@ sheriff or constable
of the county in which the case is a‘party.“ Wé
don't mean that.

MR, MCCONNICO: Well, I thought that's
what was changed and talked about.

MR. TINDALL: Could you read 103 as we
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voted on it?

PROFESSOR EDGAR: In which the party‘
~= in which the caaﬁ is pending.

MR. MCCONNICO: Yes.

PROFESSOR EDGAR: Not as a party but
is pending. "The county in which the case is
pending.”®

MR. MCCONNICO: But the rest of the
sentence doesn't make s@hs@ then, because it then
says, "is pending to or interested in the outcome
of the suit.” We've got to change all of that.

PROFESSOR EDGAR: Well that's because
the person that was quoting the old Rule 103
missed & line.

CHAIRMAN SOULES: They sure did,

PROFESSOR EDGAR: It doesn't make
sense.

MR. SPARKS (SAN ANGELO): We can have
a cagse pending in ¢one county, but the partiés in
another county and the sheriff or constable in the
county where the person to be served is the one
that has to serve iﬁ over there.

PROFESSOR EDGAR: Iﬁ should read, "by
ﬁh@ sheriff or constable ©of the county in which

the case is pending or of the county in which the
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party to be served is found.” That's what the old
rule says, and that's whéﬁ was intended.

MR, SPARKS (SAN ANGELO): Hadley,
you're not suggesting that a sh@riff.from Tom
Gr@@n County is &uth@rizéd te go to Houston and
sérva process, are you?

PROFESSOR EDGAR: No.

MR, SPARKS (SAN ANGELO): Well, the
case may be pending in San Aﬁg@l@.

PROFESSOR EDGAR: Well, the rule as it
now reads says, "or if by mail either of the
county in which the case is pending or of the
county in which the party to be served is found.®

That refers back to the sheriff or constable
either in the county in which it is pending can
serve it or in the county in the which the
defendant is to be found can serve it. Aﬁd I
think that’s what we intend ta retain. At least
that's what Rule 103 now states.

MR, TINDALL: The sheriff in Harcis
can serve Tom Green by mail.

PROFESBOR EDGAR: That's right. By
mail, that’s right. 1In fact, under Rule 108, I
think the resident in Tom Gxé@n caﬁ serve in

Louisiana by mail.
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MR. SPARKS (SAN ANGELO): That's
correct.

CHAIRMAN SOULES: Sam, there's a lot
of 1aﬁguaga in 103, as it ﬁsw @xista; that is not
in this paragtaph at the top o©of 133, eith@x shown
stricken through or hot changed.

PROFESSOR EDGAR: I think it was
simply an error in transcribing it here on this
page because it does not show to be omitted. .

CHAIRMAN SOULES: They don't even show
all the language after the semicolon. 8¢ can I
prevall on yvou to q@t our thoughkts into this and
have it for us in September in final form?

MR, SPARKS (EL PASO): I've got a nots
on it.

CHAIRMAN SOULES: Okaye.

MR, SPARKS (EL PASO): I've got
another one. If you go right across the page, I
need one more guidance, and that is the only other
guggestion ¢of Rule 103 that I think we ﬁ@@d to
decide on as a consensus.

On Page 132 on yvour book there are othéz
suggestions made but we've discussed them down to
ﬁh@ last paragraph, and that is “allgws the

attorney for the party seeking service to do the
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certified mail.® Wé need to know if you want us
to draft a rule in new proposed 103 that would
allow that?

CHAIRMAN SOQULES: How maﬂy want the
problem of having to become a party for the proof
of service by certified mail?

MR, NI¥: I é&ad it iﬁ East Texas.

CHAIRMAN SOULES: Do you?

MR, TINDALL: I think it’s a good one.

MR, NIX: My office has to do the
clerk's work in about five counties surrounding me
up there. And I'm always sending secretaries and
paralegals ﬁo one clerk's office to the other to
get out my citation by mail.

4nd it would be so much simpler and so much
sasier 1f we could just simply do it right there
at the office and get it out from the office. It
sure would save me a lot of paralegals.

MR, MCMAINS: You've got to have green
cards signed by the adressee only in order to get
default --

MR, TINDALL: That ties back into what
we talked about sarlisr anyway on fresedom to give
the plaintiff the control of the citahiod. You

can bring him back and mail it %o him directly
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from yéuz office.

CHAIRMAN SOULES: Sam, tell me where
that is again.

PROFESSOR EDGAR: Page 132»

MR, SPARKS (EL PASO): Page 132, the
last phrase in that suggestion.

CHAIRMAN SOULES: Does the first part
of that ~~ let me 8¢6.

PROFESSOR EDGAR: No, the only thing
he's asking us about is the last p&xt of that, not
all the added language, but just whether br not
the parties who are seeking service can initiate
the certified mail.

| CHAIRMAN SOULES: Sam, there's not any
need to do this other business. These rules are
pretty confusingly written. What you're really
talking about is tagging onto 103 after the word
"vending® at the end, the phrase, "or may be made
by the party or the atﬁ@rn&y of the party who is
seeking service.”

MR. SPARKS (EL PASO): I'm not so sure
that I like the wording there. What I'm really
talking about is the concept that the plaintiff’s
lawyer can go down and get the f£ile, get the

citations and have his or her office handle the
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maile.

CHAIRMAN SOULES: How many favor
that? Show your hands. ngeﬁéé? Th&t‘é
unanimous. Okay. That will be a p&xt of your
rewrite for our September meeting. S0 you're
going to work on 103 in those r@&péc&s* Is there
anythihg else on 103 or 1067

MR, SPARKS (EL PASO): NQ .

PROFESSOR EDGAR: Now, Rule 103,‘th@
title will have to be chéng@d, though, to "officer
or person who may serve."” We'll have to c¢hange
the title.

MR. SPARKS (EL PASO): Say that to me
againe.

PROFESSOR EDGAR: Well, Rule 103 is
now entitled "officer who may serve,"” S0 we need
t¢ change the title.

MR. SPARKS (EL PASO): Y¥es. How about
Rule 1047?

MR, SPARKS (SAN ANGELO): I think it's
gone.

MR. SPARKS (EL PASO): The next one is
Rul@ 107. And this is one of many reguests by
Representative Patricia Hill. I don't know who

she is. And this particular incident she wanted
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to eliminate the 10 days £iling of the citation
before default. I found no sup@art for that.

CHAIRMAN BOULES: Pat Hill is the wife
of Federal District Judgé Hill in Dalia&. There's
a leoet of preference in her suggestions for the
federal rules. That's where she's coming from I
ehink in part, which is fine. I'm not criticizing
it.

MR, SPARKS (EL PASO): I*m not either;
I just asked b@caus@ I didn't khaw and everybody
seemed to like the 10-day rule, but I have no
fgeling one way or the other.

PROFESSOR EDGAR: I move that we
reject this proposal.

MR, SPARKS (EL PASO): I second it.

CHAIRMAN SOULES: All in favor, show
by hands. Opposed? Unanimously rejected.

MR, SPARKS (EL PASO): The next is
Rule 107,

CHAIRMAN SOULES:s That was 107, wasn't
it? Oh, You got ancther page of it5

MR, SPARKS (EL PASO): I think,
basically, we've gotten @verything that we want Lo
get. I think the redrafting, we've got enough

information to be able to be go through all of
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these.,. Okay. 8¢ the next an@ is Rule 142.

MR, BEARD: Before you get to that,
Sam, 108a is a problem when vou're trying to serve
a defendant in a foreign country b@cﬁﬁﬁ& of the
treaties that the United States has entered into.
And this rule is very mislé&ding. And you serve
them under this rule, and you fiﬁd out that it's
ﬁat any good because of the tr@&tiés that the
United Sﬁates has entered into. I deﬁ'ﬁ kh@w how
to get this on the notice. I got educated by
Fulbright & Jaworski about how to serve a company
in Germany.

MR, NIX: I got educated by
Strasburger & Price.

MR, BEARD: The ruling is misleading
for an ignorant country lawyer. So I don't know
how exactly t0 gat ==

CHAIRMAN SOULES: Which one?

PROFESSOR EDGAR: 108a., It's not in
there. Look in the rule book.

MR, BEARD: It's got, you can serve
R:.R.R.R, == you can't serve except in certain
specific ways by virtue of these treaties which
the United States has entered into. For example,

in Germany vou may translate the petition into
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German and serve it on a specific organization in
Germany.

MR, SPARKS (EL PﬁﬁO): It*s more than
that. All of your deposition xul@s.‘yaus
interrogatory rules, none of them apply in a cas@
where you're dealing with a firm or & person in a
country that has a treaty with the United States.
So you can't také depositions in some countries
and you have &0 t0 go thxéugh, you know, all that
translation verbally.

MR. BEARD: Well, it's sort bf a trap
that we ought to give some notice in 108a that is
not real simple.

MR. TINDALL: Now, this is a bear trap
as it reads.

MR, NIX: I don't ﬁhink there needs to
be any change in the rule at all, Pat. Sometimes
they will simply come in and £ile an answer. When
they don't is when you start having those treaty
problens.

MR, MCCONNICO: I°ve had the same
gxperience in a Japan@sé coyporation.

MR, BEARD: You can't read 108& and
know what's getting ready to happen to yvou if they

assert their right.
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MR, SPIVEY: How about just aayiﬁg
Ypursuant aa the treaty.”

CHAIRMAN SOQULES: We're not geing to
be able to address &hét without a writtaé
submission. We realize we have got a problem.
Anyboedy who waﬁts to piteh in a written
submission, we'll take it up.

JUSTICE WALLACE: Nothing much we can
do about it.

CHAIRMAN SOULES: Sam, on 142 and 143
you're going to roll that into 103 and 106 and
107. You're going to consider a rewrite on all of
those?

MR, SPARKS (BL PASO): Yes, sir.

CHAIRMAN SOULES: Okay.

MR., SPARKS (EL PASQ): Begcause they
havé the same guiding light.

CHAIRMAN SOULES: Okay. I'm with you
now and we're on Page 144, Rule 1l42. Thank you.

MR, SPARKS (EL PASO): I just don't
have any experlience and nobody wrote me on this
one, 80 it‘s up there. The proposal is to take
out thé s@ntenc& wheré an attorney or officer of
the court cann@t be a sdxaty ih the case, except

on speclal issue court. S0 eliminate the last
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sentence in the rule.

MR, BEARD: I mdv@ ia éliminat@.

MR, NIX: I second it.

PROFESSOR EDGAR: Well, Qould you waﬁt
a judge being a surety in the case? That's one
thing this is designed to preclude,

CHAIRMAN SOULES: That would
disqualify him. If that doesn't giV@’him an
int@xéat in the case, I d@ﬁ‘% khow what would.
That's one way that judg@ can gt --

PROFESSOR EDGAR: Maybe I'll withdraw
that.

CHAIRMAN SOULES:; That's one way the
judge could get rid of that bear.

MR. BEARD: I hava naver yat ha@ a
judge to fail to give 1@av@ te a sigé&d surety., I
éhink it should be eliminated.

MR. SPARKS (EL PASO): 1In light of
that great experience, I move that we adopt Rule
142 as x@ccmm@ndéd by the cmmmittéea

CHAIRMAN SQULES: That doesn’t help
the uninitiated avoid being disqualified in the
case. I mean, clearly, if you sign on aﬁ surety.,
you can now be made a party. And when you're made

a partv., you have a problem representing other
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partié@e When you sign on an as a surety you can
sure find yourself without a client.

MR. BEARD: Well, a surety for cost
vou have got to pay. I mean, if you aan’t payes
you're a party out of it, and sure you get sued.

CHAIRMAN SOQULES: But that's just by
the clerk.

MR, TINDALL: Well, as I read this
rule, you can go down and £ile 2 petition without
paying costs.

JUSTICE WALLACE: But you cén't get
service.

MR, TINDALL: You just can't get
service. Is that what this says?

JUSTICE WALLACE: Yes.

MR, TINDALL: Well, that obviously
conflicts with fee statutes where they do have
£iling fees.

CHAIRMAN SOULES: Well, lét'@ gaet to
what's here then. Those in favor of deleting the
second sentence of Rule 142, show by hands.
That's 8. Those eppaséd, show hands. That's
unanimous; that will be deleted.

MR. SPARKS (EL PASO): We may have

deleted a sentence that just shouldn't have been
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there in the first place.

MR, MCCMAINS: What's the whole rule?

MR. SPARKS (EL PASO): It says
"security for costs.” |

MR, MCMAINS: But you're saying that
the only costs incurred are the prices you've got
tQ pay before you gat anything.

MR, TINDALL: But this would imply
that you could file a sult without paying costs.
You've got a fat chance with that.

MR, SPARKS (SAN ANGELO): But you
can't get citation.

MR, TINDALL: ¥ou can’t get cltation.

MR. SPARKS (SAN ANGELO): But wae've
told the clerk back here earlier to immediately
issue citation on the £iling; we just amended that
just a while ago. That would mean to imply
without costs, the clerk better issue that
citation.

MR, SPARKS (EL PASO): On page 145,
let me give you some background on this ona. This
is a proposed new rule. And, apparently, in most
of all of the jurisdictions, if not all, when a
petition is filed in forma gaﬁp@xis, the clerk

avtomatically files an objection and the Court
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automatically normally sigh@ overruling the
clerk's objection, énd there's nobody else to
cbject to it at that point.

In some cases there are app&xantiy clerks and
judges who don't much care for legal assistance
people and so0 they require hearings. And this
comes f£rom a group of at@oznéya. I couldn't tell
vyou who they are. But this is a proposed new
pxocédur@ fér avoiding that problem for people
that are screened by legal assistance offices and
they will file affidavits and then avoid the
necessity of hearings before summons and/or
citations are issued. And that's the purpose of
the rule.

MR. SPARKS (SAN ANGELO): It won'g
work for you, Gilbert, because that one says if
you get a contingent fge ==

MR. ADAMS: Yeah. I think it ought to
be struck. I don't think that had any business in
there.

MR, SPARKS (SAN ANGELO): No, that's
just saying if you're going to get a contingent
fee that ydu can't take pauper’s ocathe.

MR, ADAMS: HNone of the centing@ht

fegs are heres

512-474-5427 - SUPREME COURT REPORTERS
ELIZABETH TELLOC CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

23

142

MR. SPARKS (SAN ANGELO): Well, I
don't think that has anvthing to do with it.

MR, LOW: What do you racomm@nd, Sam.,

MR, SPARKS (EL PASO): I'jus& really
don't have any =-- this comes from the Gulf C@ast
Legal Foundation. It was a letter ﬁo Justice
Wallace by Robsrt Byrd, Executive Director, and he
had a lot of stamps. He sent it to a lot of
lawyers, some judges -~ a lot of judges. Ray
Hardy seems to be favored with it. County
attorneys, pr@siﬁént of the bar asﬂeaiatiéns, ah&
that tvpe of thing.

MR. TINDALL: Ray Hardy is in favor of
this rule?

MR, SPARKS (EL PASO): No, no, no.
But he got & copy of this letter. I assume he's
be one of those given th@ focus of the problen.

MR. TINDALL: This is & problem in
Harris County once mnore.

MR, LOW: I thought vou were just
ready to vote against it autamatiaa;lyu

MR. TIWNDALL: Well, I understand Bexar
County, for example, they don't fight the pauper’s
right. If legal aid takes the case the district

clerk makes no contest on the fees.

512~474~5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVEL2A V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

143

MR. ADAMS: That's probably true.

JUDGE THOMAS: Dallas County fights
every one.

MR, TINDALL: Harris Counﬁy fights
évary one.

CHAIRMAN SOULES; The problem that the
clerks have raised is that they have a duty to
collect fees from everybody that can pay., Gilbert,
they don't have indép@ndent o= e

MR, SPARKS (EL PASO): Speak up, Luk@,
I can't hear you.

CHAIRMAN SOULES: Who wants L0 state
this problem, that some feel that their duties
requires them to uphold the justice of the law and
get a fihding. And they want to be out from under
that or be told they have to, one way or the
other. David Garcia, San Antonioc, dossn't worry
about it. We've been téld hét@, if the legal aid
takes a case he relies oh their assessment. But,
of course, not sverybody that goses in forma
pauperis comes through that organization.

MR, NIX: Well, appar@ntly, some
p@bpl@ think the rule is ﬁ@ed@a. Is there any
opposition to it, thét you k&ow of, Luke?

CHAIRMAN SOULES: ¥You know, I am not
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just gquite into th@ details of it.

MR, SPARKS (EL PASO): Let me tell you
that there is this plus in thﬁ@ ptopaa&a rules 1t
gives far more iﬁfermatien than anything else and
allbws, at least, an intelligent basis on how to
do it. Otherwise, it's just unable to pay as
sworn £0.

And it also provides that at any time you can
come in. This is a sworn affidavit that's filed.
I really think it's a bett@r procedure than we
have now and, therefore, I think we ought to
consider it.

PROFESSOR EDGAR: Sam, I have a
question. Is it really complete though? I've
just scanned it guickly here, but in 145,
Paragraph 1 it states what happens 1f the Court
finds that the party is able to pay costs. But
thén it néver does say what happén& if the Court
finds that the party is uﬁabl@ to pay costs. At
leagt, I don't see it anywhere here. I'm just
suggesting that it might be incomplete.

MR, BRANSON: Dgesn't it initially
have 1t in lieu of £iling security?

MR. SPARKS (EL PASO): At that point

it's already done. The petition is f£iled and the

512-474~5427 SUPREME COURT REPORTERS
BLIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

145
service has been issued on the affidavit.

PROFESSOR EDGAR; Well, why? I don't
see why because this is goling to replace what is
now Rule 145. |

MR, SPARKS (EL PASO): Well, 1f you
look at 145, Paragiaph 1, which probably should be
A, "Upon £iling of the affadavit, the clérk shall
docket the action or appeal and accord such other
typical services as are provided by any party."
Then it says, "If the Court shall find at thé
£irst regular hearing," and it goes bn.

PROFESSOR EDGAR: I don't have any
problem, but I think there needs to be some more
language here. I think if vou just literally
follow Rule 145, you're just kind of sitting there
in limbo in the évant the Court finds that vou're
unable to pay costs. It just seems to me to be
incomplete.

MR, MCMAINS: The current Rule 145 is
only in response to having been ruled for costs,
and Rule 143, Begcause you only have to give
security f@r costs8.

CHAIRMAN SOULES: Izn®t that the
security for costs that's required for citation

and all other things, Rusty?
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MR, MCMAINS: Well, that's with both;
it's actually béth, 142, of course, was thé one
wé just took &ha second sentence out bf»

CHAIRMAN SOULES: Well, wh@n you get
to 145 it's all security for costs whether you've
been ruled or oﬁh@xwiﬁﬁ.

MR, MCMAINS: 1It's any party zéquirad
to give security for cost. And yaﬁ caﬁ be
reguired by motion to rula for costs under 143, or
the clerk, may require you tb give it when you
first file iﬁ. under 142.

CHAIRMAN SOULES: The new 145
eliminates challenge by the clerk, doesn't 1it?

MR, SPARKS (EL PASO): Yes. It makes
a presumption. The clerk then will issue the
process or do whatever the attorﬁ&y has
r@qu@stéd. And at the first hearing, thén that
question is d@tarmiaéd. If it's determined that
the party is ﬁat inéig@ht. then all process stops
ahd all costs have to be pald.

MR, TINDALL: I think it’s a good
rule. I know the Gulf Coast folks get jacked
around ﬁn these court césﬁs aloet, aﬁd @vidently,
by affidavit, by them, as opposed to their client,

if they are representing it on a no-fee basis.
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CHAIRMAN SOULES: The 145 rewritten
does not state who has standing to challengs the
affidavit. It omits that aumplét&ly.

MR, SPARKS (EL PASO): Thét’s true.
But it does say it is té be determined at the
first regular hearing.

MR, BEARD: "If" the Court shall find;
hé doesn't have to do aﬁythingw

CHAIRMAN SOULES: There could be
hothing donas.

MR, MCCONNICO: Why do they need "at
the first regular hearing"? Why doesn't it just
say, "If the Court shall find that the party" =--

CHAIRMAN SOULES: In the course of
action.

MR, MCCONNICO; -~ "in the course of
action,”

CHAIRMAN SOULES: Wh@ré does it say
anything about in the event a contest is filed?

MR. BEARD: It doessn't say anyvthing.
The party needs tb be able to contest.

CHAIRMAN SOULES: What they have
egliminated here is, they hav&ﬁ't gaid who, i1if
anybody, has stanaing to raise 1t other than the

Court. And the clerks will probably consider that
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helpful because they're no longer specifically
told that they have that right, and then you put
that just position with their duty to‘eollact
fees, feel compelled. |

MR, MCMAINS: Well, one thing in 145
that it does and it shouldn't do, bscause it
doesn't belong there, is the stuff on appeal. It
says “or appeal,” and we've got aﬁ entire set of
appeal rules in our Appellate Rules &Q&ling with
affidavits, ina&ility to pay, how you do that,
what the time limits are, et cetera.

MR, BEARD: What is the exclusion
other than a party receiving a government
entitlement? Weouldn't that take about half the
people in the United States?

CHAIRMAN SOULES: "Based on
indigency," it says that.

MR, BEARD: NO«

PROFESSOR EngAR: In looking at the
last sentence of paragraph number 1, does this
mean that even a defendant who prevails could
nevertheless be assessed costs?

CHAIRMAN SOULES: Yes.

PROFESSOR EDGAR: I don’t think that's

faire.
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MR, MCCONNICO:; I don't either.

PROFESSOR EDGAR: I mean, 1f the
pl@inﬁiff loses aﬁd he can't pay the cost, why
shdul& the d@fandani who prevails be éas@ssad the
cost? And I'm thinking o0f child ~- domestic casés
and things like this. You %av@ an indigent wife
and, okay, so she doesn't hav@ to pay the cost,
why should the husband who prevails be required to
pay kh@ costs?

CHAIRMAN BOULES:s That part of it is
pretty clearly pmintéd. isn't it, to the indig@nt?

PROFESSOR EDGAR:; Well, I don't mind
not requiring the indigent to pay the cost, but
why should you assess it against the prevailing
party?

CHAIRMAN SOULES: Aﬁd that’s a pretty
partisan sentence therve because what they're
trving to do is ga& the clerks off their backs and
they can get the d@féhdaﬁt to pay it. Mr. Clérk,
don't worry about it; don't bother us anymore with
it. I think th@ré is merit to what you, Hadley,
and Steve say about that.

Here's a ﬂiréct question: Should w& include
the last sent@nc@ of the present Rule 145 which

places the burden in the event a contest is filed
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and labél it something about contest, B0 that, at
least, the rule anticipataﬁ that there could be a
contest? Or do we not want tw have that?

MR. BEARD: The 6@£@ndant‘&hould be
able %o ceﬁt&at. Because he's incurring a lbt of
costs that will be assessed against th@ plaintiff
if he'’s successful. He shduld be able to caﬁt&st
and demand securities for costs, rule for cost.

MR, SPARKS (EL PASO): You know, in
the spirit that ﬁhis was offered, they shouldn't
complain about us putting in a contest provision
of the parties. They really just want to have the
ability to go down, f£ile a lawsuit, bave it issued
to get service to get the thing started, rather
than having a bottleneck that they feel sure is --
80, vou know, we have to redraft this anyway
b@causé bf thé language there.

But other than that one sentence that surely
needs work on that Hadlay points out, contesting
xigh&s and the removal of all reference to appeal,
that Rusty has -- Does anybody else have anything
else or whether they want us to go forward and
present anyvthing next time?

MR. MCCONNICO: Sam, I just have a

couple of housecleaning things in that figst
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paragraph of th@ cne's that's numbered
"nrocedure.” I would @liminaté the word “"typical
services."” We don'g knbw what "typical services®
as are provided by any party. |

The f£irst paragraph above that where it says,
"A party who is unable to afford costs is defined
as a p&xsan who is presently receiving government
@ﬁtitl@m&nt based on being an indigent or any
ath@r parson wh& has né present ablility to pay
costs,” I would consider eliminating "present.”
He might, you know, gain the ability to pay costs
later.

CHAIRMAN SOULES: You never know when

"present® is. Is it present in the future or

present today? It really iz just a matter of

drafting; it doesn'’t help much. Are we going to
preclude the clerk from contesting pauper's oath?

MR, BEARD; Yes, let's do that.

CHAIRMAN SOULES: It gets them out of
the stream, but it also gets tﬁ@ officer of the
state who 18 responsible for collwcging these fees
eliminated from the proceedings. They complain
they don't want be there, but should they be
thaere?

PROFESSOR EDGAR: Well, is that really
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a practical matter? Is that really & substantial
saurcé of income? I'm talking about after cbnt@st
has been fil@d, is it really significant?

CHAIRMAN SOULES: I wouldﬁ't think
s0. I think th@y'r@ pursuing them because they
feel they have duties. And that would just put
the parties at risk of not baing able &a xécovax
deposition costs, or what have yvou, out of
pocket.

PROFESSOR EDGAR: if the opponent
wants to file a contest, then he has a right to do
S0

CHAIRMAN SOULES:; We would leave the
duty to collect Cco8t8 =«

PROFESSOR EDGAR: Or duty to contest
on the part bﬁ the litigants.

CHAIRMAN SOULES: I guess you could
say, "On motion of a party or dn Court's own
motion they could be contested.” And ét least
that would givé the Court that.

JUSTICE WALLACE: Well, now we amended
that rulé, not toé long ago, to let the court
reporters cant@st those too, because theyv're the
ones who are really getting cl&bbazédg

Most counties make no provision and civil
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casas pay the court reporter on those iﬁdig@ﬂt
stat@mént of factaz. Th@y are just working gratis
when they preéepare one.

CHAIRMAN SOULES: That's in the
Appellant Rules, isn't it, Rusty? The power of
the court reporter to contest the affidavit for a
statement of facts.

MR. MCMAINS: Yesg.

CHAIRMAN SOULES: Because the court
rapaxﬁ@r doesn't have to take a d@p@sitiéw.

JUSTICE WALLACE: Or a statement of
facts either.

CHAIRMAN SOULES: Or a statement of
facts,.~

JUSTICE WALLACE: What rule is that?

PROFESSOR EDGAR: It's in the
Appellate Rules.

MR, MCMAINS: I don't think they can
preclude from pr@paring’th@ statement of facts,
but they -- and that's not an excuse for them.
They don't have to reguire them in advance, but
they have a right to move for security in a cause.

PROFESSOR EDGAR: 355C.,

JUDGE TUNKS: Luke, aren't we talking

about preparing a statement of facts, if you have
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to prepare a statement of facts If you'lve béén
paid or the party has sufficient b@hd?
CHAIRMAN SOULES: He has not a duty to
do that? |

(Off the record discussion
(ensued.,

CHAIRMAN SOULES: Okay we're going to
then have contest baséé on matiéa of party on the
Court's own motion. The clerk is just given
mandatory ministerial duties under this new 145,
¥You shall file when that oath is made. I don't
know whether Ray Hardy will guit pursuing the
collection of costse.

MR, MCMAINS: The problem is, though,
if you do what's suggested about taking out "other
typical services,"” which I agree is kind of a
strange term, there iaﬁ’t any provision here that
they don't have to deposit any costs to service.

The only thing at issue is a docket of the
action, if you were to ﬁaka that out. So you
would never have a héating if vou never geat
service., 1 meah, I assume that one of the real
problems is the ability to issue service, and I

think that's what they nmeant, is they want
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service,

MR, SPARKS (EL PASO): Pat doesn't
waﬁt ﬁo givé them &ﬁything they didn‘t ask for.

CHAIRMAN SOULES: We have, in 145, all
other services r@qui:éd of the clerk. Why do we
neéd to change that to typical services? That's
been aréuﬁd‘fnx a long time. I guess somebody
knows what that maahs by now.

MR, MCCAINS: Well, what I was saying,
the suggestion is mada to take ogut all referencas
to typical a@rvicﬁs. I don't know. Juat l@av@
typical services there. They do other things
besides issue process. They put it on the docket
sheets -- it says, "shall issue process and
perform all other services xéquiz&d of him;“

CHAIRMAN SOULES: In the same manner
that security had been given; that's what you want
£to say.

MR, MCMAINS: Some clerk is liable to
read that and if you take thé process regquirement
out, thay‘ré liable ﬁ@ read it ag »-

CHAIRMAN SOULES: So we're going to
g8y, "upon the filing of the affidavit, the clerk
shall ddak@t the action,” strike "or appeal,”

because we cover that elsewhere.
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PROFESSOR EDGAR: What rule?

'CHAIRMAN SOULES: This is Rule 145 as
shown on page 145 of our matérial. Strike "or
appeal® eﬁ the first line of the paragxaph that
starts == w@ll the first one. The very first line
says "or an app@&l." strike that. I belisve
that’s all in the l@ad~in paragraph.

| Then in paragraph enumerated as 1 under
"procedure” of the first line strike "or appeal,"
leave the word "and,” strike the rest of that
sentence. We'll insért thelr language from thé
present rule that says after the word "and,” the
words "perform all other services required of him,
in the same m&nﬁ@r.".

JUSTICE WALLACE: Shouldn't we pick up
with "shall issue service process and perform?”

In athéx words, plck up those three sentences just
Prior o =

CHAIRMAN SOULES: "Docket the action,”
ves, sir. “Shall docket thé action, issue
process,” 80 we'll stop after "docket the action,”
and pick up ﬁh@ old rule "issue praé@ss and
perform all other s@tvic@s required of him in the
same manner as if security had been gliven.®

PROFESSOR EDGAR: Do vou want to
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include the justice court here, too? The ruls
includes the justice court, but this only talks
about clerks.

MR, MCMAINS: You mﬁaﬁ 145 talks about
justice courts?

PROFESSOR EDGAR: Yes,

MR, MCMAINS: Current Rule 1452

PROFESSOR EDGAR: Yes, current rule.

And, obviously, 145 was written only for cases in

courts that have clerks, but you might also need

ko file it also in the JP Courts.

MR, MOMAINS: Except that the only
thing that 145 refers to is 142 or 143. The only
time they're required is to give security under
the rule. 142 is if the clerk requires it, and
143 is if it's on a motion by any party, the rula’
for costs.

CHAIRMAN BOULES: What about the
justice rules back thaza? Broadus Spivey is
bailiwick.

PROFESSOR EDGAR:; Broadus, what are
your thoughts on this? |

MR, SPIVEY: It's unfair. I want

everybody t¢o do their own thinking.
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(Off the record discussion)

CHAIRMAN SOULES: I guess we should
put that in there because I'm sure tﬁ%t@'ﬁ some
filing fees. Justice rules operate a lot more
simply than some of the others. You recuse if by
chall@nge.

And I've never seen this word before on
special process. The justice in the aam@ of an
gmergency may "depute® any person of character.
There's a lot of interesting stuff back in there.
But anyway I guess there's some reason why the
justice courts, Rusty, can require deposits.

MR, MCMAINS: Well, the justice court
rules start to the exception that the district
court rules apply.

PROFESSOR EDGAR: Also, there's a
provision Rule 74%a for a pauper's affidavit on
appeal from &h@ JP to the county court.

JUSTICE WALLACE: I asked Rusty about
that.

PROFESSOR EDGAR: ¥You really need to
think about that in connection with this b@causé
there appears to be sone differﬁht procedures, and

I think that needs ¢£0o be stated also.
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MR, MCHMAINS: Cf course, I thihk
that's the reason for taking it out of 145, I mean
taking the appeal r%f&z@ﬁc@@ out of 145,

CHAIRMAN SOULES: Well, is there any
provision for a JP collecting a fes wh@ﬁ@vwx a
suit is £iled?

JUSTICE WALLACHE: Well, there's a
provision for the county cléxk, They can aﬁfarc&
retainer suits, which I can imagine this type of
individual would be the d@fendant mcré often than
note.

And if they appeal to the county court, then
they've got to pay the filing fees just like they
ware the original plaintiff. And, perhaps, if
w&‘xé going td do this, we should mak@ some
provision that the county clerk would not be able
£to require those fees in order to docket their
appeals from that forced retainer suilt.

CHAIRMAN SOULES: I don't see any

provision for the JP collecting a £iling fes. I

mean, that's in the justice court when the suit is

docketed.,. You made a good point there, Judge.
Well, I guess, we need to look at a rewrite.
What we're saying is the committee wants this rule

but we want to se¢ how it dovetails into justice
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courts because that's iﬁ 145, originally, but not
in this., And we want to revise the services
reference, Now, what else do we need to do now?

MR, SPARKS (EL PASQO): Cdnh%at rights,
and remove the word “appeal.”

CHAIRMAN SOULES: And remove the word
"appeal.”

PROFESSOR EDGAR: Ahd that last
sentence in number 1, £00.

CHAIRMAN SOULES: And delete the
taxing agaiﬁst the defendants. Okay. That's Rule
145, With those changes, what's the vote of the
conmmittee to send this along with Sam for rewrite
and then final a consideration next time pursuant
t0o approval? How many féal it ﬂhéuld be approved
if we can modify as we've indicated? Show by
hands. Those opposed? That's uﬁahimous., And I
guess we'll take our lunch break at this pdint.

PROFESSOR EDGAR: You did strike the
word “prés@nt@d“ before "ability" up there didn't
you, as Steve sugg@st@ﬁ?

CHAIRMAN SOULES: Yes, Whare is thét,
Steve? I have not struck it, but I want to.

PROFESSOR EDGAR: Fourth line frém the

top "present ability."

512-474~5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V., BATES




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

161
MR, MCCONNICO: I also suggested
striking "typical®™ before services.
CHAIRMAN SCQULES: Well, we're going to

strike all that out. And that's good.

(Recess ~ lunch.

MR, SPARKS (EL PASO}): On page 146,
ever since I've been on the Adminstra&ion of
Justice Committee and this committee there's
always been at least a 30-minute argument devoted
to nonsuite.

162, as outlined in youxr book on Page 146, is
the redrafting that the committee wanted us to do
last time. Wé had a lot of talk about it last
time and that's the redrafting.

To remind you of one of the reasons for the
requested rule, as I recall, is abbut half of the
jurisdictions require orders of nonsuit, half say
that you just de it with the clerk; that's one
point.

The other point was, there were about three
different proposals. We, I think, réj@ct@d cné of
them and the other two are supposé to be

incorporated in 162 as prepared. That's all
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really I have.

PROFESSOR EDGAR:; Would this rép@al
Rule 1647

MR. SPARKS (EL PASO): Itrwould make
it unn@c@gaary. yes., It really combines those
LWC .

PROFESSOR EDGAR: Aré ydu moving that
this bé adopted, Sam?

MR, SPARKS (EL PASO): Well, you know,
all of these are not my rules, but I'm just
bringing them before you. We've had a good bit of
correspondence, not lately, but in the last year,
particularly, with judges and clerks on Rule 162.

PROFESSOR EBEDGAR: Well, I move that it
be adopted then.

MR, BRANSON: So¢omewhere, I'm having
trouble telling what w@ did., What did we do other
than combine Rule 162 and 1647

MR. SPARKS (EL PASQ): Well, this
makes it clear that there is no necessity for an
order, for one thing. That's in the first
sentence.

And then Rusty had a problem with one of the
suggestions with regard to court costs, so we had

to break down the last part to make it clear about
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court costs. And the way we r@aalvaﬂ it was
really just stating what would happah io cost if
it was dismissal of the whole lawsuit and did not
state aﬁything oﬁ cost if it was just the
dismissal of one paviy.

CHAIRMAN SOULES: And what's added is
this busiﬁwas about nonsuits do not affect Eénding
motions for sanctions. And that was Damon Ball's
requést out of Saﬁ Antonio where he felt that
cases were being nonsuited and then refiled in
order to escape orders féz sanctions.

MR. LOW: 164 has that in it now,

CHAIRMAN SOULES: Does it?

MR. LOW: Yes, 164 says the same
thing iﬁ the event of motions for sanctions intent
or the party taking a ncnsuié has besn ordered to
pay attarnéy‘s fees or other costs or both
sanctibns are finally ~- Court's order and théy
ought to pay such on both, HNonsuits shall &av& no
affect on the liability.

CHAIRMAN SOULES: Well, I'm going back
too far with my memory. We gét that done in "84
then.

MR. MCMAINS: I think what happened,

or probably the reason for this, is that 162 is
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the notice of dismissal rule, and that just talks
about it. 163 then talks about dismissal as party
served. It gays when it will not prejudice
another party, the plaintiff may do ﬁé-

MR, LOW: I think 162 was kind of
contemplating dismissal prior to & trial, and 164
is a nonsuit you take during the trial.

MR, MCMAINS: Right. And 164 is a
trial.

CHAIRMAN SOQULES: Anybody see anvthing
wrong with the proposed change?

MR, LOW: It doesn't change anything.

CHATRMAN SOQULES: From the bottom
counting up 6 lines “hév& no affect ‘on'® instead
cf "for" any pending motién.

PROPESSOR EDGAR; Right,

MR, LOW: Thé old rule used "upon®" but
I don't think that's even proper.

MR, MORRIS: Why is this n@é&@ﬁ?

CHAIRMAN SOULES: Costs.

MR. SPARKS (EL PASO): Lefty, we
wanted it made clear that you don't n@éﬁ an order,
but you £ile a notice and you have to serve the
notice on the other party; that's one.

Secondly, Judge Barrow (phonetic) wanted a
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reflection as to the cost authorizing the clark,
if it's nonsuited, as a whole that the clerk could
tax the cost to th& nonsuited party. I think
those are really th@ only two &ugg@&ﬁiaﬁs that are
incorporated in this proposal.

CHAIRMAN SOULES: Any further
discussion? Those in favor of the proposed change
toe Rule 162 shéw by hands. Opposed? That's
uaaﬁimauﬁ. Aﬁd I guess, Sam, you're going to do
some r@wxite on 164 to combine it. Or do we
repeal 1647

MR, MCMAINS: 164 and 163 are
repealed.

MR. SPARKS (EL PASO): It makes it one
rule.

PROFESSOR EDGAR: You mean 162 and
164.

MR, SPARKS (EL PASO): All of them.

MR, MCMAINS: Wéll, that's true.

CHAIRMAN SOULES: Then your comment on
that when you put it in final form, should be that
we're revising Rule 162 and eambiniﬁg Rules 163
and 164 with it.

PROFESSOR EDGAR: You haven't changed

163.
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MR, MCMAINS: Yes, it is; it's in
here. It's been brought into this rule.

MR. LOW: The only thing, Rusty, 163
kind of déals with where you don't dismiss the
whole suit but just a party.

MR, MCMAINS: Yes. Rule 162 is really
not the same thing. 162 and 164 are the two rules
thét are being combined,

MR. MORRIS: I have a problem, A
nonsuit, under, 164 doesn't require anything. You
can just say, "I pick up sticks,” and go home.

But here under this Rule 162, it's written now, it
says, "A copy of notice shall be served in
accordance with Rule 21A." I mean, it sesms to me
like we may be backhandedly, if we take 164 out of
there, abolishing the rights thé plaintiffs have
always historically snjoyed of just nonsuiting the
hell out of a casa.

MR, LOW:; 162 says that in accordance
with Rule 21A; so does the new proposal.

MR, MORRIS: Look at 164, That's our
right to nonsuit. If we're right iﬂ the middle of
a trial and we want to pick up our briefcase aﬁd
leave, we don't have time for 21A ﬁéti&%ﬁ aﬁd all

that kind of stuff.
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CHAIRMAN SOULES:; What if we put into
the title "dismissal br nonsuit"? “Ahy timé
baforé the plaintiff has iﬁtr@duceﬂ all of his
evidence other than rébuttl@ @vidanc@; th%
plaintiff may dismiss a case or take a nonsuit
upon f£iling of a notice."

MR, LOW: *Dismiss a caa& by
&nnéuncam@nt in open court.”

CHAIRMAN SOULES: If we say "take a
nonsuit,” we can adopt the pxiér practice on that
without having to spell out what it's been, I
think.

I see what Lefty's problem is. He doesn't
want to get to the peoint where we don't have
nonsuit rights anymore by repealing 164, which is
& nonsuit rule. But if we're going to combine
them, we ought éc combine both concepts
axpressly. Is that your peint,'L@fty?

MR, MORRIS: In essence. But i1f vou
look at 164, I mean, there is no notice
provision, It just says, "The plaintiff may take
a nonsuit.”

MR, MCMAINS: The whole rule
contemplates you're in trial. You don't have a

porblem with the other side not knowing what's
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gaiﬁg One.

CHAIRMAN SOULES: Lefty, being as a
matter of history for the réccrd. what we're
doing, it's, I think, thought by the ?r@vailing
view that you take a nonsuit even if the judge
says nothing but the rule doesn't say that.

And the only way you cah get something into
the minutes is for the Court to sign an oxder.

And this rule, as it's written now, says that the
the clerk will enter in the minutes copy of the
notice. So it clearly excludes the Judge f£rom the
nonsuit practice,

Some courts rule on yvour taking a nonsuit and
then that becomes a part of minutes; otherwise, it
doesn't get into the minutes. 80, ydu seae, this
makes a n@ticé all there is, and expressly makes a
notice all that's required for a nonsuit. And
then the clerk acts on that and puts it into his
minutes. That's the reason notice is used.

MR. BRANSON: But he's saying actual
notice would be appropriaste as opposed to 21A
notics. "And if you go back and 100& at 21A, it
really talks about delivery to your opponent, and
there's no reason to have to have a secretary

during trial sit down and type up a nonsuit
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noticé.

MR, MORRIS: The truth of the matter
is, if ysu'r@ iﬁ trial, you don't need a hohic@.
if you have & right to gquit.

PROFESSOR EDGAR: You see, these rules
really talk about two different things. Rule 162
is talkiﬁg about éigmisaél prior o trial. And
164 is talking about nehsuit during &xial. And
wa're trying to combiﬁé bdth Qf them witheuﬁ
making the distinction thaﬁ Lefty is ceacernad
about it, and I thiﬁk he's right,

I don't really knbw whether we should expect
one rule to d¢ double duty. I guess, really, what
I'm saying, Sam, is that, couldn’t we incorporate
the change which you're doing by changihg Rule 164
and leaving 162 as it is?

MR. LOW: What would be wrong with
putting ~=~ take a nonsuit. You can take a ndn&uit
in open cdurt or dismiss a case upon the £iling
the notice of dismi&sal. You're talking about
both of th@m.

When you take a ﬁcnsuit, the only way I know
how to do it is in 6p@n court.

CHAIRMAN SOULES: No, you can take a

nonsuit not in open court.
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MR. LOW: Waell, that's & dismissal; wve

“gan call it that. It's like @ cross-claim and a

crasﬁﬁactiém.

MR, MORRIS: Well, it laéks to me like
the rul@ that w@‘x@ considering here today on Page
146 was only intended to take the placé ¢of Rule
162, It wasn't imténdéﬂ to even g@t dawh into
164¢ Isn't that something we kind of engrafted
upon after we got ih h@ré?

MR. SPARKS (EL PASO): No. They
wanted to combine thése two rules bescause they
were given problems. And also, even when you're
in trial and you say, "I take a nonsuit,” I don't
know what you~all's practice is, but something
formally has %o go to the clerk, even if it's a ~=-
that's right, the Court can enter a docket.

MR, MORRIS: The Court can snter on a
docket sheet énﬂ you go on %o the house,.

MR, SPARKS (EL PASO): I remember when
we first argued about this years and years éga.
Jim Ray {(phonetic) of Corpus Chiis&i drafted one,
a nonsuit rule for the defendant, téo, and it
didn't pass.

CHAIRMAN SOULES: Would this solve the

the problem if we ~- and I hate ¢¢o impose on Sam,
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but I guess we're going to always do that since
he's got this big subcommittee, 8 big
responsibility of this subcémmittaw -= take the
taxing of costs and put it in both piac@s; kesep
both 162 and 164, put the taxing costs in both and
provide that the nonsuit shall be noted in the
minutes by the clerk; not the notice shall be
entered, but the nonsuit shall be noted. Nonsuit
shall be entered, I gusss, because entry is
important.

MR, BRANSON: On the judge docket
sheet?

CHAIRMAN SOULES: Well, wherever.

They will probably put it in the minutes, and it
negeds to go in the minutes.

JUDGE THOMAS: The only thing they run
through the minutes is a signed order 0f sone
sort.

CHAIRMAN SOULES; Not if this court
says they pu& gsomething else in there.

JUDGE THOMAS: No, but,.I mean, it
neaeds to be pretty clear what vou want them to do.

CHAIRMAN SQULES: Right. Well, this
says for dismissals that the =--

MR, MCMAINS: It already says that.
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PROFESSOR EDGAR: Rule 162 already
says that. |

CHAIRMAN SOQULES: Okay. So we've got
that, Judge.

MR, SPARKS (EL PASO): Let me give you
an example of some of the problems you have. Pat
was just saying in Dallas you have to have an
ard@x of nonsuit in at least one case. That's
true in some of the courts in El Paso.

After a couple of y@ars cf a closed file, I
fraqu@ntly get one o0f these things; we're going to
digmiss thie cass in 60 days if you deon't do
something. And it’s a case that was nonsuited
during trial or before trial or what-not, and it's
been carried as an open case for all this period
of time because nothing férmal évaz got Lo the
clexk's office,

I can certainly do what Luke is asking,
redrafting 164, But I guess I'm being dense. I
don't see Lefty's probl@ﬁo All the édditional
regquirement would be that you would‘havw to file
some written notice of nonsuit &ﬁd gsend a copy of
it.

CHAIRMAN SOULES: We have got to go

back, Sam. We have got to go back in time £0 Rule
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21A when we amended Rule 21A.

Rule 21A used to say, "Every notice required
by these rules hot in a pending case other than
citation," and we couldn't figure out what in the
hell "not in a pénding case"” maant. Baecause we
figured every notice had to be in & pending case
bécaus@ pending case m@aﬁt a case on file. So we
took it out; just eliminated that language.

Then we found out what it meant. That meant
& case on triale Now then, we dén’t have the
general notice provisgion for what happens whenever
you £ile a motion and a case on trial. It just
falls under, 1f a judge hears it, then he's
shortened the time which is alseo something we put
into 21. We put that into 21Aa.

MR, BRANSON: We've also got some
notices, Luke, for d@positimns to perpatuate
testimony in cases that are not p@mdiﬁg.

CHAIRMAN SOULES: Well, that's a
lawsuit, to petition to take a deposition.

MR, BRANSON: Don't you have notice
provisions within that rule?

CHAIRMAN SOULES:; Well, actually the
way a deposition, perpetual testimony is taken is

the same as £filing a lawsult,. In essence, that’s
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what it is.

MR. BRANSON: Sam, what Lefty is
saying is, it slbws you down getting out of Dodge
if you have to stop and typ& what ywufr@ doing.

MR. SPARKS (EL PASO): I understand
that. What do we do? Do yvou wanit the clerk to
enter it on the minutes?

CHAIRMAN SOULES:; He wenits the nstic@
and, I guess, have the nonsuit @ﬁt@red in the
minutes.

MR, MORRIS: Yes. You could have
nonsuits entered in the record.

MR, SPARKS (EL PASO): I'11 say
entered in the record, the minutes of the court.

MR. MORRIS: Yes. But if I’'m over
there and I want a thsuity I don't want to have
to sit there and wgite up a motion and héﬁﬁ it to
the lawyer and go hand it to the judgee.

CHAIRMAN SQULES: So, we could just
undarliﬁ@ this, I think, where it says, "any time
before the plaintiff has introduced all of his
evidence other than rebuttal evidence, plaintiff
may dismiss a case upon the £iling of dismissal,
or take a nonsuit, which shall bé entered in the

minutes.” If we want to keep them combined.
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MR, BEARD: I think we ought %o
combiné them.

MR. TINDALL; Clerks are still going
to want an order to close those files. That's
just their mind saying either there's a judgment
or an order of some kind.

CHAIRMAN SOULES: At least there
yoﬁ“vé got the clerk of the judge that's 6n the
banch; you doh‘t hav& Ray Hardy., And thét judge
can tell the clerk, “Eﬁt@r that iﬁ ny minutes.”

But we've tak@n the order out of this. I
mean, we've said what is to be done and no order
is required. The clerk is supposed to enter the
notice of dismissal or the nonsuit and not the
order.,

MR, MCMAINS: It deoesn't really say
that no order i{s required. You took it out, it
looks like, but you -~ why don't we tell them that
the éaésuit or dismissal shall be éffactiva upeﬁ
the £iling of another subject to these other
pending motions and no prejudices to the other
parties and shall be entered in tha.minut@s as if
an order of the court.

And that's really what you wént c@mmuﬁicat@d,

what they want to solve, in terms of the question
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of whether vou need an order or not.

CHAIRMAN SOULES: Let's see if we can
do this: YAt any time before the plaiatiff has
introduced all of his avidanae other éhan rebuttal
@vid@ncé. plaintiff may dismiss a case éx take a
nonsuit,” and just strike "upon filing of a notice
of dismissal,® and we'll put it back in in a
minute, "which shall be entered in the minutes.”
"Notice of thé dismissal br nonsuig --"

PROFESSOR EDGAR: Ne, I don't want the
nonsuit served in accordance with 21A, just the
notice of dismissal. In other words, Lefty
doesn't want to have to prepare a motion in order
to take a nonsuit in open court. Is that right,
Lefty?

MR. MORRIS: That's correct.

PROFESSOR EDGAR: He's not required %o
do that now.

MR. MORRIS: Are we going to, you
know, prepare a notice and hand it out arocund the
courtroom if I have multiple daf@aﬁants?

PROFESSOR EDGAR: According to the
notice of dismissal, that should be served in
accordance with 21A. But then lawyers are going

to wonder what's the difference between the notice
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of dismissal and a nonsuit. That’s why I
suggésé@é that we retain 162 and 164 because
they're both related to different things.,

CHAIRMAN SOULES: There is certainly
logic in that. How many feel w& cught to presgrve
162 and 164 and just tak% care o0f the problems in
the rules K@ﬁpéﬂtiV@ly? All right. That's a
c@ﬁsanﬁus. And, Sam, can you do that?

JUSTICE WALLACE: ﬂan you clear that
up the difference between the two? 162 says, "At
any tim& priox ta commencement of trial, a
plaintiff may dismiss the case” and it's clear
we're talking about dismissal bagfore trial. And
then on 164, it's clearly a nonsuit because it
states, "upon trial you may take a nonsuit.”

PROFPESSOR EDGAR: Yes.

MR. SPARKS (BEL PASO): Then on 162 you
can just say "dismissal before trial® as the
caption.

CHAIRMAN SOULES: "Prior to
commencenent of trial.”

JUSTICE WALLACE: "Any éim@ prior to
commencement of trial.”

MR, SPARKS (EL PASO): How about

Rusty's lidea that we just add a sentence.
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CHAIRMAN SOULES: And say, "no order
is necessary.”™ I think everybody agrees with
that, don't théy?

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: And then nonsuit
will be "nonsuit during trial®” and dismissal will
bé "dismissal prior to commanaém@nt of trial.”

JUDGE WOOD: Thér@ should be sonme
language limiting the right to take a nonsuit
during trial, in trial.

JUDGE TUNKS: Before the Court when
they take a aconsuit in court. I imagine the
lawyer wouldn't just go home and decide that he
doesn't want to try that case anymore and not conme
back.

MR, SPARKS (EL PASOC): Did I gat the
consensus, Luke, that the sentence, “ha order is
required® should be in both rules?

CHAIRMAN SOULES: Rights

MR. SPARRKS (EL PASO): I'1ll redraw 164
and we'll keep them both.

MR, MCMAINS: 163 in that regard
probably cughi to be «~- I mean, if you're going to
put language in there about no order ig necessary,

you may want the same thing on 163,
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CHAIRMAN SQOULES: You might call
Jeremy Wicker and f£ind out where 2088 is now, too,
and 163,

JUSTICE WALLACE: You cauid just séy
that "nonsuit shall be éff@ctiva upon the
announcement of same."”

PROFESSOR EDGAR: What is 2088?

MR, SPARKS (EL PASO): I just asked
that.

MR., BEARD: You can't sue th@ sureties
in certain cases without h@nauita

MR, SPARKS (EL PASC): A dumb guestion

then is: Do we s8till need 1637 UWe have got
dismissal before.

PROFESSOR EDGAR: This dismissal is
for less than all the parties.

MR, MCMAINS: What we need to do is
revise 162 to include dismissal of & whole case orx
any party that had bé@n served, any one Or more
parties.

PROFESSOR EDGAR: 162 is really
dismissal as to less than all parties.

(Off the record discussion
{ensued.
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MR, SPARKS (EL PASO): Are w@ réally
ready 0 go on or am I sufficientliy confused?

CHAIRMAN SOULES: Well, I'm trying té
find the language we used in conn@c&ibn with the
request to say that no court order is RECesSsSary.

PROFESSOR EDGAR: Request for
dismissal would be 169.

JUDGE TUNKS: I think that's in the
cazes, but not in the rules.

CHAIRMAN SOULEs; It's in the rule
sam&wh&ré; Judge, but I don't remember where we
put it.

PROFESSOR EDGAR: It's 169; it's the
second paragraph about the third or fourth line.
Is that what vou're talking about? “"Without the
necessity of a court order and less.” Is that the
language you're looking for?

CHAIRMAN SOULES: Yes, that's right.
And that really ought to be over in 215, We
didn’t make it that far. I don't know whether
that's the best language or not. We said "the
matter is admitted without n@cessi&y of a court
order in 169.% That may or may not be the best
way to say it over here, "without néc@asity of

court order.” All right.
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MR. SPARKS (EL PASO): 165a is a
propasal frém the Counsel on Administrative
Judges. It sgems to be a modified varsiah of what
you-all do. |

PROFVESSOR EDGAR: Doesn’'t this
conflict, though, with what we wvere talking about
yesterday that there are certain types of family
matters that we might want to keep on file for e
long period of time? Because civil cases
certalinly include those mattars,

JUDGE THOMAS: They haven't mediated
in two years, 80 I don't think they‘'re going ;m.

CHAIRMAN SOULES: This is dangerous.
We got a file back there in our file, and for
whatever reason, we haven't @éid attention to for
a couple yvears. Withaﬁt notice, without anything,
it gets dismissed because we haven't remembered it
and filed a motion to retain.

Now then, we've got a suit that’s barzred by
limitations that has been dismissed. Now, that
wasn't a very good suit. Buit the &uit against the
lawyer that let it happaﬁ is a x@al good suit;
it's a better suit.

And I would guess this right here: I think

between the administrative rules that we've
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wrestled with 1if they become effective, or 1if they
don't, and 165a as we worked on 1t through the
COAJ in this committee, and with a lot of
attantiad. and it didn't get éoﬁ& @xéctly like we
wanted it when the Court got it up through 1984,
takes care of that, of the judges dockets and they
don't need another guick cut of cases.

MR, BECK: I might add, this ie also
going to be in conflict with ﬁh@ local rulses of
Harris County, Texas b@cau@é we have a dismissal
aocgaﬁ down there. And the courts moved it, I
think, from two vears to three years and there's
some consideration of moving it from three to
four.

MR, BRANSON: We voted while you were
out of the room to make Harris County part of, I
bglieve it was, Louisiana.

MR. MORRIS: How do we word a motion
if we wanted ﬁa defeat this thing, Luke?

CHAIRMAN SOULES: Just move that it be
rejacted.

MR, MORRIS: I move that Rule 1l65a as
proposed be rejected.

MR, SPARKS (SAN ANGELO): I gecond it.

CHAIRMAN SQULES: Moved and seconded.
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Ahy further discussion? All in favor of rejecting
this hold yvour hands up. Opposed? It is
uhanimauﬁly rejected.

MR. SPARKS (EL PASO): OnVRula 155a8~2,
Page 149, this 1s on z@instat&m@ﬁt that expressly,
"a motion to reinstate must set forth grounds
showing gbod cause."

CHATRMAN SOULES: Well, so far, ve
lawyers have managé& to kéap that out, even though
the judge probably requires it. What is good
causé? Have you forgot abbut it? Again these
rules, dismissals for want of prosecution
terminate a party's rights in most cases.

MR, BBCK:; Luke, the only concern I've
got about it is this. I think you ought to have
some standard. If reinstatement is pro forma,
then what are we really accomplishing?

If you've got a case, an automobile accident
case, that is ready for trial in six to eight
months and just ~- the reasons it’s not being
pushed to ¢trial is because one or more of the
attorneys is not pushing the case for trial,
particularly, the plaiﬁtiff’s aétozn@y. why
ahouldﬁ't that person, after the expiration of

some period of time, have to show good cause as to
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why he's not pushing it? I m@ah. all the rule
says now is, you state what the grounds are. The
grounds are, "I'm too busy.”

MR, BRANSON: Well, I'1l tell you
what, though, what happ@bs is, when the notice
comes in that it's dismissed, David, it gets the
plaintiffa3 atténtion and shortly thézeaft@r
something is usually done.

MR, BECK: I've haﬁ,instancés where a
lawvyer haﬁ filed eight of these.

MR, MORRIS: Well, but, David, also
think about the 1itigénﬁ’s right on this thing.
To me, you're punishing the litigant who perbaps,
maybe, didn't have a great deal of wisdom in
selecting an attorney. dJust removing their rights
ah that case.

MR, BECK: What I'm trying to do is,
to put pressure on the attbxn@y to prosecute the
case, that's what I'm trying to do.

PROFESSOR EDGAR: It seems to me like
rather the litigant might be in better position
because he has a better case against the attorney
than he did against the original é@f&hdant,

CHAIRMAN SQULES: Lét's xé&d the

second paragraph of 165a(2). We were able to get
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this ahd maybe we waht to abandmﬁ it now. "The
Court shall reinstate the case upon £inding after
& hearing that the failure of the party or his
attdrn@y was ncﬁ intentional on the result of
conscious indifferénc&. but was due to an accident
or mistake or that the failure has been otherwise
reasonably @xplain@d.“ Now, that's the standard
now, not good causs.

MR, SPARKS (SAN ANGELO): Luke, that
standard has prébléms within itself. One of
problems is: I had a case up in Fort Worth, which
is not my local dockat., And it gets set for a
trial, and it's more than two years old. And I
don't get a notice of the setting,

Now, I £ile a motion to reinstate within the
time limits anﬁ/;h@ judge looks at me and the
clerk is there, and the clerk swears they mailed
me¢ a copy, and the judge says that it’s going to
be dismissed.

And I was ripping the knees out of my pants,
saying, "Judge, I°'ve deposed people; it's ready."
But their general rule in Fort Worth is that if a
clerk tells the judge she sent the notice out,
vou're dismissed.

CHAIRMAN SQULES: Well, do we want a
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reasonable explanation or good cause? And they
are different, very cl@arly different in ocur laws.
Right now the bar has the b@néfit of reasonable
gxplanation t@st as opposed to good céus@ test én@
good cause test is toughsr. How many want to
continue the reasonable explanation burden? Show
by hands.

MR, SPARKS (SAN ANGELO): Yes,
continue what wé got now.

CHAIRMAN SOULES: How many want to
make it more strihg@nt and turn it to good cause?
Okay. It's unanimous, then, to r@téin what we
have as far as the test. Is that equivalent to
rejection of this? Is there ény conment? S0 we
have a unanimous rejection of 165a as proposed by
Judge Nelson, with the direction of everybody's
attention to the second paragraph of one 165a(2)
that sets the test, different thén the t@st &hén
good cause test.

MR. SPARKS (EL PASO): Okay. Rule 165
on Page 150, Jim Kxoﬁzaz wanted to go back t¢ the
siz months. So the Eﬁ@ changes in here ara 30 to
180 days.‘ And down at the bottom, if a motion
x@instéted ig not decided by written order within

75 days to change to 45 days after a timely motion
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ﬁa reinstate is filed.

I have to ask Rusty; I don't remember why we
were requested ﬁ@ put 45 eth@z than 75, but I'm
sure &har@‘s 36me reason. This was én@ that waa
tabled and we war@ suppés@d to bring it back, but
180 days 1is a chénga from 30 days to six months.

PROFESSOR EDGAR: Well, the 75 days, I
think, coincides with the time that a motion for
new trial is overruled by opérational law.

MR, MCMAINS: The o01ld rule which is
the o¢ne hé*@ supposed to have changed, ruﬁa the
dates on 1652 as consistent with ordinary judgment
in thﬁt, you've got 30 days to f£ile it, unless you
didn't get notice of it, in which case 306a takes
care of 1t, although it's max 90 days, I thiank,
under 306a. It doesn't extend it more than 90
days as to when yéur time is started.

This appears L0 say, and the way they have
just ch&ﬁged it it says it shall be filed within
180 days after the order of dismissal is signed or
within the pézioé provided by Rule 306&.

The period provided by Rule 306& beconmes
irrelevant because it's a léss@r period than 180
d&ya, guite frankly, I mean, your exé@nsi@n

period. And giving them an automatic six months
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if they kh@w about it the day aftér it happén@d,
doesn’t make a whole lot of 3énsa to mé, frénkly.
Ie d¢a3n°t require -~ the old rule was siz months
from the date that it héyp@n@d, but i& héd to be
at least 30 days after you got notice of it. If
you got notice of it before that Qéxiod up to a
maximum éf six months, then that's whare ydu'z@
time is.

I guess my basic problem is, we tri@d r@él
hard to make all the App@llate Rules xun at the
same time to the best possible, énd I'm not sure

that this doesn't start screwing that up againe.

MR, LOW: Rusty, what would it do with

~- a trial court, generally, has jurisdiction =-
dismissal is a judgm@nt; that’& the judgment.
After judgment is entered a trial court has
jurisdiction 30 days. This is really giving the
trial court jurisdiction for 180 days in a
judgment aituétian like this is whaﬁ it's doing.,
isn't it?

MR, MCMAINS: It's att@mp&ing to say
that there's a difference in a motion for
reinstatement thén é metién for new triél& And
what we were tryving to do was to try to mdve it

back into where it was the same type of practice.

8
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That's the ré&gbn wé chang@a the time, originally.

The 306a rule raquétés &ctu&l noﬁicé of th@
judgm@ht. And if you don't get actual notice of
the judgmenﬁ, then you caa poaﬁpén@ it. The time
don't start féx a substantial period of time not
to exceed 90 days. I m@an, I just don't see that
this is a problem, frankly.

MR. SPARKS (SAN ANGELO): But I'm
telling you the case I was talking about. The
problem is, nobody sends you notice, and under
306a you've got to flle a =«

MR, MCMAINS: You file vour motion,
and if the judge finds that did you have notice ==

MR, SPARKS (SAN ANGELO); If you're
outside of the 90 days, you've got teo file & bill
of reviavws.

PROFESSOR EDGAR: You file a motion
bill of review.

MR, SPARKS (SAN ANGELO): That's
right. You can't get it réinstate& and you
haven't done é thing wrong énd nobedy sent you a
notice.

I think ﬂhét's what Kronzer is addr@ssing, is
that vou g%t into a situation where a case gets

dismissed, you never get notice, and 306a cuts you
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cff, Your time sheouldn't start running on
dismiaaéls until you Kknow you've been ﬂismisséd,
and he's upping that to six months,

PROFESSOR EDGAR: Well, Sam, it's just
iike anything, though, you have got to consgider
the concern of ccurts to have finality to
judgments. That principal runs through here,
though, and at some point a judgment hé& to be
final. And the purpose of 306a and Rule 165a is
¢£0 try have the finality of judgment éll to hava
occurred at &hé same time.

And if you didn’t get notice, then certainly
you should be entitled to some type of relief.
But you don't get relief by way of an appeal of
the case; vou get if by equitable bill of review.

MR. SPARKS (SAN ANGELO): Hadley, what
I'm telling vou is, you have a case there; you've
deposed everybody involved. You and the other
attorneys think it's ready to go. The judge
dismisses it under a l@cal dismissal rule. The
clerk says, "I é&m& notice out.” They sent it by
regular mail, and there's no telling who the
notice went to. It didn'’t go to thé &ttcrﬁay
invelved, And the time periods under 306& runo.

And instead of getting a simple reinstatement when
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all the lawyvers are ready to try the case, you
have to go to bill of review., That holds vou to
ah entirely different ﬁtéﬁdamﬂ to get the case
tried than a motion ﬁe reinstates, |

I happen to agree with Kronzer that you're
taking away the time 1imiﬁ$. And I don't
undarstand, thér@ needs to be some périoé of time,
but there is & problem th%rau

PROFESSOR EDGAR: Well, not the
standard, really, fdx the motion to reinstate as
we see h@r@ under 165a(2), which is the reasonable
gxplanation stén&ard. is very similéx te the
standard on bill of review. So the standard is
really about the same. You just have to fille a
separate lawsuit. Aand vyou présarve thé concept of
finality of judgments.

MR, MCMAINS: I know it's of no
assistance to you but the fact of the matter is
that the Rule in 306a(4) specifically requires
that you gbt notice of the judgment, éhd I don't
care whether the clerk -« the clerk's mailing it
to you is not notice; it’'s éctuél notice. And
there's no basis for a trial court's ﬁiﬁding that
you didn't get actual notice.

And you have a right to, you know, if you're
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within the time periods -- now, that doesn't méan
the 30 days. That means that if you filed within
30 days of when you actually acquired notice. And
if you did that you, hav@ an appéél fighﬁ énd you
have a remedy straight by appeal and vou ought to
win that. Baaaus@ if there's no controverting
@vid@ﬁcé that yvou didn'*t have actual knowledge,
all they have got is the clerk sayving that they
mailed it, and you say, "X didn't get it."” I
don't think that's aay evidence,.

MR. LOWs Aﬁd an order of dismissal is
a judgment. There is no question,

MR, MCMAINS: That's right. And I
think you h&ve an app@al record there, not just a
bill of review.

PROFESSOR EDGAR: If it's within the
30-day p@riéda

MR. BECK: Of écﬁual noticsa.

MR, MCMAINS; ¥You have an appeal right
if it's within 30 days of actual notice and not
more than 90 days delay.

MR, BEARD: Do we need to édﬂr@ss the
igssue of whether the attorney of récord negds the
firm or the aatual 1éwy@x on the pl@éding? Th@ra

is some practice now that does not put the firm's
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name on the plé&aings to avoid that issue.
CHAIRMAN SOULES: Why should the
motion to zéinat&t@ be permitted more time than a
motion for new grial? I m@éu. of ccdrs@, we have
to assume actual knowlédg@ within 90 days. You've
now got écﬁual knowl@aga within 90 days, and why

should you have more than 30, once you'lve got

'actual knowledge of the judgment in the ordinary

case motion fd: h@w trial.

MR, SPARKS (SAN ANGELO): Motions for
new trials you can do without it because youtre
trying th@ case and you lost and you're asking for
new trial.

CHAIRMAN SOULES:; Why do vou need 180
days? It looks to me like a lawyer ought to have
to act guicker once he knows a case has been
dismissed.

MR, SPARKS (SAN ANGELO): Bug you
don't, Luke, that's the problem. You pick up the
phone and you call the clerk an& séy. "I want a
setting on this case.” And the el@:k says., "That
case has been dismissed,”™ and that's the first you
hear about it.

CHAIRMAN SOULES: Is that wi&hin or

outside of 90 days?
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MR, SPARKS (SAN ANGELO): That was
outside of 90 days.

CHAIRMAN SQULESs Well then, you don't
have anvthing but a bill of x@viéw: th&t’s right
BOWa

MR, SPARKS (SAN ANGELO): But it was
within 30 days of when I knew about it.

MR, MCMAINS: No, he hés 120 days.

MR, SPARKS (SAN ANGELO): I r%é& it
just like he does. And the judge read it that
ways. And the judge was Kind enough to let me go
ahead and try my case.

CHAIRMAN SOULES: How does he get 120
days?

MR, MCMAINS: Because it starts the
peried from your éaﬁ@ of actual notica. The
period under 306a doesn't ﬁtért until you get
actual na&ic@ but that delay is not to exceed 90
days. Thét‘s when th@ period starts.

So if vyou d&n‘t get it for 90 days, at the
end of 90 days it starts, and you hava got 30 more
days in which to do something. So actually the
big discrepéncy between 120 and 180 déys is x@ally
where it is,

CHAIRMAN SOULES: Well, except that
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this wduld givé you the 90 plus 180.

MR. MCHMAINS: Well, this will give you
180 days 1f you learned it about the day aftﬁr.
the way 1t's written.

MR, SPARKS (SAN ANGELO): If you look
at it the other way, this gives you 180 days to
discover that it's hépp@ned witheuﬁ &nybady
claiming they saht you anyﬁhing.

CHAIRMAN SOULES: That's right.

MR. SPARKS (SAN ANGELO): In other
words, you éughﬁ to go down there every sixz months
or so and see where your case is. That's what
this rule is saving. It deesn't put the
arbritrary 306 limitations on it.

CHAIRMAN SOULES: Well, it does. It
adds the 90 days in 306a to the 180. Because the
only change is the chamg@ from 30 to 180, so this
now gives vou 270 davs te fiié a motion to
reinstate asadmiﬁg th&t,yéux éctuél knowledge
occurred on the Qﬁth dav. I'm not here saying it
méttara to me one wéy or the ath@r.‘ 90 was short,
but at least we got it.

MR. MCMAINS: I don't care. With the
concept in 306a there, I would feel bétt@r about

-= bgecause I think the parties that den't notice
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of the juﬁg@m@ﬁt are iﬁ just as bad a shape as no
notice of dismissal. Thét'a a &ﬁivarsal problem.
I just think that if vou want to change the
numbér, ié ought to be changed in 306&, én& not in
this rule, to make it wmér@ it*s universal. I
don't have any problem with thét~

CHAIRMAN SOULES: Because once a party
knows, he should have to aet promptly. That'’s ny
point. Once he knows, 1if he's within the p@ri#d
when he has rights, and he knows those rights, he
should have to act.

MR. MCMAINS: So 1f we're going to
change it, I would move that It be changed in
306a. You can close to there if you change 306a
to 120 days == kind of a aomgromisé. It starts
120 déys. 30 thét gives you 150 déys, basically.,
to fiﬁd out and o get it f£iled.

CHAIRMAN SOULES: That mék@s mor&
sense to me because you're not giving the party
sizx months to wait around and decide whether he
wants to file a motion to reinstate when he Knows
he's been dismissed.

MR, MCMAINS: Well, élse there is é
Supreme Court rule that says that this rule

controls over the motion £or new trial rule and
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the motion for new trial rule do@&ﬁ‘x apply
when it's a motion to dismiss. And we w@nt@ﬁ ﬁa
change this rule, that's the case prior td that.
It is a Suptém& Court céﬁa. Oné of ﬁﬁ@ reasons we
changed it was to make it so it, at least, looked
alike.

CHAIRMAN SOULES: Without regard to
wh@th@r we extend the 90~day period that's in
306a, whaﬁ‘s the committee's view on how promptly
should a lawyer have t0 act when ha gets knowledge
within a period where he has time?

MR, MCMAINS: I think 30 days is
reasonable from the date he gets knowledge.

CHAIRMAN SOULES: So, is it the
concensus thaﬁ we not chéng@ 30 &o 180 in
paragraph 2 of 165a? Those that think we should
not mak@ that chang@, show by hands. Thoaa’wha
thiﬁk that that period, that I just talkea about
should bg extended, shows by hénds. S0, it's
unanimous that we leave 165a(2) ét 30 days.

{(Cff the record discussion
(ensued.,

CHAIRMAN SOULES: I'm not sure I

understand the second proposed change £rom 75 to
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45. What's the function of that?

MR, MCMAINS: 1It's a x@&r@ét &géin to
the old time tables. We don't need it if we had
dbn& iﬁ the way we =-- he achuélly héé more time to
play with it if vou do it the way we're talking
about it.

CHAIRMAN SOULES: Well, isn't the
m@ziﬁn for new trial overruled by operational law
in 75 days?

MR, MCCONNICO: Ygs.

CHAIRMAN SOULES: Why shouldn't this
be the same?

MR, SPARKS (SAN ANGELO): He wants to
start his appeal more promptly.

CHAIRMAN SOULES: This is less time.

MR. LOW: I know it's less time, but
he ought to h&vé more time é@ éct. Within 45 6éya
éhén hé knows; he doésn”t have to wait around that
many dave then. Hé's already waited 180, sé he
just wants to start cutting time after that.

CHAIRMAN SOULES: The judge has got
all the marbles on this one. When this Rule 165a
came through this committee, it was r@commaad@d to
the Supreme Court that tné cagse be reinstated if

there was not a written order overruling the
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motion for r@instat@mént iﬁ 75 days s8¢0 that vou
didn't g@t inia that traffic thé& wé see in
country so much that judges n@véz do pass on
mdtiﬁns fdx raiﬁstat@m@ﬁt. You aén'trg@t a
hearing; ybu ¢aﬁ't get anything. Now, they just
let &ha kime expire and then appellate steps
start. I guess this has happen@ﬁ te some oOf
you-all.

MR, LOW: wnét‘a the difference
between a motion for reinstatement and a motion
for new triél? You waid the Supreme Court hés
distinguished themnm.

MR, MCHMAINS: Well, prior to our last
amendment, 165a, where the timeg ran the same, the
Supr@m@ Court said the 329 times do ﬁct control
the motion for reinstatement.,. They're controlled
by 165a, and you don’t héva the 3am@ time periods.
And that one, in facﬁ, is what Luké was talking
about. That one required an action in court. You
had to get it heard and get it ruled on before you
can be ~-- and what he did was he haé‘nis motion to
reinstate overruled and then hé filed a motion for
new trial and tried it and they ijust séi& it
didn't work.

CHAIRMAN SOULES: Okay. Do we havea
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consensus, or do we have unanimity that both those
time ahangés be x@ject&d. and 1653. énd that is
without regard to Sam's desire to change Rule 306a
which sém you're at liberty to submit for our
S@ptémber m@@ting?

MR, SPARKS (EL PAS0O): That isn't on
my cémmitt%@;

CHAIRMAN SOULES: OCkays Roll that
over to somebody else. 166b.

MR. SPARKS (EL PASO): I can let
Hadley talk to you about 166b. I think it's b@en
corrected now, hasn't 1t?

PROFESSOR EDGAR: I don’t think so,

MR, BEARD: Just a moment Luke. I
raised that question about notice to a £irm is
notice to attornev. Is notice to the firm notice
to the attorney of record?

CHAIRMAN SOULES:; We've got that
somewhere in these materials because it's been
complained ébaut. Reese Harrison ﬁ@né é r@quest
in on it. Have we skipped over tha@? Let's see.

MR, MCHMAINS: That wasn't part of the
changs.

CHAIRMAN SOULES: We have skippéﬁ over

that because we're going ¢ need to get somebody
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to work on Judge Thomas' committee. But I b@li@v&
that that igs in Rule 190 énd 10a. Anywéy Reese
Harrison has raised that point.

PROFESSOR EDGAR: My cmndwra is thét
the rules, as I read them, do ﬁét expressly
recognize the situation iﬁ which a party may
designate a person as a consultive-only expert
simply to make them immune from discovery.

And I kndw of a siguation in which a party
simply d&aignét@d some people who othervise had
knewlédg@ bf relevant facts but were simply
designated as consultive-only experts to render
them not subject o discovery.

And I don't think that was the purpose of the
intent of the rule, and I have made several
requests to the Committes on the Administration of
Justice to consider this xulé, and either I can't
explain what my problem is, but they have
summarily rejected it because they say that's it's
already covered by the rule itself, éﬁd I dontt
see where it's covered.

CHAIRMAN SOULES: It's coversed and not
covered. Wh@n Rule 166b went to the Supreme Court
from this committee in 1983, thi§ committee

recommended that the Court perxrmit the discovery of
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the identity of the consulting expert so that hé
could be deposed and you could t@at‘any
r@pr@&@nt&tion -~ woall, actually, no
representation. You could test wh@théz or not his
work product had helped to f£orm the bésis of the
testifying expert. Because if you establish that,
then vou could get the consulting expert’s report,
and théré wasn't any other way that either people
on th@ COAJ or this committee séw to keep
everybody honest on that issue.

But the Supreme Court changed 166b and, made
a rule that prohibited the discovery of the
identity bf a consulting expert.

PROFESSOR EDGAR: I have no problem
with that.

CHAIRMAN SOULES: Two, but if you find
out who he is, yvou c¢an notice his deposition and
the only thing that is privileged is what's
privileged.

He has to answer every question that's asked
to him except what is privileged and what's
privileged is his work product, his
cammuhicatians, and so forth.

Then you mevé +o privilege. Once yvou f£ind

out who he ig, he is not immune from depesition
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just becauge he is a consulting expert. But
everything éhat he's 1@ézn@d,and knows withié the
protection 6£ the now so«amlléd inv&&tiga&ivé
pxivilégé is privileged by the inv&sﬁigétiva
privilége. And you can't discover that, but you
can discover anything else he knows.

MR, BECK; By it specifically excludes
from that any information which any consulting
axpert witness, any opinion of an expert
consulting witnaﬁs, that should have been relied
upon by a t@stifyihg gXpert. 8So you cén gat to
it, if it's relied upon.,.

CHAIRMAN SOULES: If it's relied upon,
right. I'm saying, the investigative privilegse
has things in and éut, but whatever it precludes
from discovery is pr@t@ck@d whenever you notice a
consulting expert’s d@paaitian. But he's still
got teo aﬁswen every question that's éutsia@ the
investigative privilege, ak&érney~cl£§ﬂt
privilege, whatever éls&.

MR. BRANSON: Hadley., the problem that
I see and there's a glitch that you're addressing
that's a real glitch. But by addressing it, you
create a lot more problems, I fear, in mayb@

solving it.
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Fax example, if vou'’ve got to where the
id@ntity of all consulting experts wés
disc&vérahle, plaiﬁtiff in a malpractice suit
could not get his casw raviéwad, p@ri@d«

This is a Practical m&ttér. You can gst the
cases reviewed now by a doctor who says, "I'm not
going to testify for you, but I'1ll tell you where
tﬁ@ n@glig@nc@ is.® B@céusa you cén say your not
goeing to have to testify and your opiniehs are not
going to be discovered.

80, you basically have done what the
legislature was unabl@ to do, and that is,
eradicate medical negligence practice.

PROFESSOR EDGAR; I'm not suggesting
we go as far as Lnké'a garlier recommendation to
the Supreme Courty I'm not suggesting thate. Whét
I'm saying is that, if there is a parsnﬁ that has
knowledge of ral@vant facts -~ for @xémpl@, a
nuree in the ogar&ting roome. The nospital then
immédiat&ly designates ﬁhat nurse as é
consultive~only expert, and you can't take the
dépositian of that nurse b@céus@ shé's been so
designated.

CHATIRMAN SOULES: There is a 1985 or

*86 Supreme Court of Texas mandamus case that
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says, "Nothing, no privilege can prevent the
discovery of pérsans héving knowledge of t@lévan&
facts." That's a quot@ right éua of the opinion,

PROFESSOR EDGAR: Thét césa is not
that breoad. I know @xackly what you're talking
abéutg BEverytime the Qduzt has been confronted

with a related problem like this, they have made

the statement that that person had knowledge of

r@l@vaﬁt facts and, therefore, those facts were
subisct t@ discovery.

MR, BRANSON: But, Hadi&y, how are you
going to gag to the nurse, In your situation,
without getting to any consultant who has reviewed
the case? How are you going to get to the nurse
without getting to the doctor?

CHAIRMAN SOULES: This is Murray
Jordan (phonetic) case that I'm telling you about.
It's a mandamus caaé against Murray Jordan,
involving Nurse Joﬁ@$» And in about the third
page of the Supreme Court Journal, it says, "No
privilege precludes can prevent a party from
discovering persons with knowledge of relevant
facts, not even the attazn@y~cli&nt privilege.”

MR. MCCONNICO: But I think 21l Hadley

ig doing is cedifying., WNow, he thinks that the
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law is not that clear, and I think it probably
is.

There's another cagse where there's officers
in & corporation, and then all ¢f a éu&d@n you say
this officer in the coxparétiah is a consultant,
s0 vyou can't get in and you can't ask him all
th@sé guestions. And the Suprém@ Court said, "No,
that's not right." He said, ”Tnéy have knowledge
of relevant facts; you can ask him aﬁyﬁhing you
want."

I think all Hédl@y is trying to do is say you
cannot make people immune from giving testimony by
simply calling them a consultant if they have
knowledge of relevant facts. I don't think he's
opening up the door where you ean get td a pure
consultant.

PROFESSOR EDGAR: Not at all. I don't
want to go that far., I'm just saying that I think
that anybody that has knowledge ¢of relevant facts
should be subject to discovery and their
depositions taken és to those matters. And I
don't think the rules clearly allow that.

Now, the cases have tried to deal with it,
but I think the rules could be worded to make that

clear. If that isn't the law, it ought to be the
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law, certainly. And I think the rules should
expressly provide for it. Thét's all I'm ﬁéying.

MR. LOW; One other thing. We
discussed éhiw» We had a big discusgion ébmut
nine years ago on this committee. And Krcnzer and
I had an idea that we were going to tktry to draft
and w@ weren't smart @hough to draft it

The idea we could state. And the idea at
that time was that, for instance, I have a case, a
hospital table falls. And then I send it to
Shieldstone, and they say, "well, it's
defective."” And then my people say, "Okay. You
designate them as consultants.” We designate them
as consultants and then they come in. Well, that
shouldn't bes, Or I éet a cagse and I send it to 80
and so and they say it's not the casaa

So Kronzer made the suggestion, and I don't
know if this committes wanﬁs to even thihk about
that. But the suggestion was made at that time,
in order to have a consulting expert, thét you
have to first designate under ssal that this
person is a cdnsulting gxpert, that you have not
gott@h =~ you know, ybu haven't seﬁt it to him, he
hasn't seen the product, you have not given him a

hypothetical situation; he's a true consulting
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éxp@rta

Once he is sé d%signét@a. other pQOPI@ can't
do anything unlesgs you come in and show that, you
know, that p@rsén hasg relevant knowlédg@, you
know, éz sam@thiﬁq, that he was really the
coxpaxat@ president and haa these things. Buﬁ he
can never be a testifying expert.

In other words, you make an option. You
can*t just say, "Well, he may bé a testifying
expert, but if he's going t0o give a béd Qpiﬁi@m
for me, then he's gaiﬁg to be a consultant.”

Try to make an option and avoid that, because
in the first sample I gave, we ended up finally
settling the case. But I tell you what. if I had
not been able to designate Shi@ld&t&ﬁ@ as a
consulting expert, that c&s& would have b@@h
gettled within a week, I guarantee you.

CHAIRMAN SOULES: That would be
clearly a departure from thé rules and the cases
that are there now. Because we now designate you
know, 30 days before trial. You can pick and
choose and do all thét.

MR, LOW: I understand I'm just saying
that idea. And then they told Kronzer and me to

draft it, and I couldn®t do it. And I asked
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Kronzer, and he said he couldn't do it. And maybe
it can't be done.

CHAIRMAN SOQULES: If we wani thét:
let's get it by améth@r suggestion, Vﬁadlay'ﬁ got
ong here. The only thing éhat I hév& a concern
about with th@ way this is drafted, iﬁ says, "What
you can get.” Is this limiting? Because you cén
get == I think it's &ll@ﬁ ve., Humphrey (phonetic),
is that you have the in-house expert as opposed to
thé out-house experts And the in~house expert's
bpinﬁons ware pxatacté& because he was permitted
to be designated ag an expert £or opinions but he
still testified as a fact witness.

We're going to have to write in everything
that is discoverable, it seems to me, if we go
this wave. Aand I have always regarvrded the rule on
all cases, and I haven't seen any case otherwise.
But there they may not be going along with us.

Anything that was not privileged is
discoverable, that's wha&ighe rule savs. 80
@varythiég that's outaid&f@@ the shroud of
attorney~client work product investigative
privilege is discoverable, period, and we don't
have to restate that., We've said it that way.

We've saild everything is discoverable sxcept
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what's privileged,

PROFESSOR EDGAR: I understand that.

CHAIRMAN SOULES: Ndw, ar@ we going to
say it again or are we going to run ﬁhe risk that
this is going to be the limitation as to all you
can get from an cansﬂlting axpert?

| MR. BRANSON: Why don't we move the
question on Hadley's recommendation?

PROFESSOR EDGAR:y Well, all I'm saying
is, and I don't care how you word it -~ I'm just
saying that I think the rules should make it
@xpréﬂsly clear, rathex than having to reread by
looking at a mirror, that anybody that has
knowledge of relevant fact their information is
subject to discoverv.

Bacause, you see, this pérégraph here on
Paragraph 166b(3), the last ﬁant@nc@ says, Nothing
in Paragraph 3 “shall render nondiscoverable."

The problem is over here iﬁ 166-2(E) you are
roendered nondiscoverable., I mean, you see, that's
dealing with experts. And reports and that limits
you to -~ that says that only testifying experts
and c&nsultiv@ experes up@ﬁ whomitha testifying
axpert i@li@é is subject to discavézyg

And I think that we should say nothingﬁ%n
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Paragraphs 2 and 3 shall render nondiscoverable;
that's all I'm suggesting. It’s not any major
r@nﬁavaticn.

CHAIRMAN SOULES: I'm $a§ry. I've
wasted a lot of time on this.

PROFESSOR EDGAR: I've had difficulty
t;ying to explain my position here.

CHAIRMAN SOULES: I apologize, No, I
wasn't following. Show m@ that sentence, please,
exactly where it is.

MR, MCMAINS: It's immediately before
parenthesis 1 in BE. Page 159 mﬁ the 0ld rules.

PROFESSOR EDGAR: See the very last
paragraph, Paragraph 3, dealing with exemptions.
It says, "Nothing in Paragraph 3," which is the
exenption paragraph, "shall render
nondiscoverable.” But I'm concerned about ==
judges have taken the position that Paragraph 2E
renders it nondiscoverable. And, therefore, this
paragraph doesn't apply.

And all I'm saying is that we qught to refer
-= well, look right here. It savs, "Nothing in
?aragxaph 2 shall render nondiscoverable.” But
trial judges are saying, "Well, the reason it's

nondiscoverable is not because of Paragraph 3, but
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because of Parégraph 2B,% And that’s from talking
about @xpetts and their x@pbrta. Scope of
Discovery and E is reports of experts.

CHAIRMAN SOULES: I'm eon&inc@d,
Anybody else convinced?

PROFESSOR EDGAR: I'm just trying to
say, it's not any big deal.

CHAIRMAN SQULES: I apologize.

PROFESSOR BDGAR: I'm not trying to
open up Pandora's bdx and make all consultive
experts subject to discovery on whét -

CHAIRMAN SBOULES: Frank has moved the
gquestion. Is sveryboedy in favor of this? All in
favor, show by hands.

MR, MORRIS: Luke, I'm still a little
bit confused as to what he's saying.

CHAIRMAN SOULES: Okay. Paragraph 2
-= let's just start at the front of the rules s0
we can all get ié together. It starts with
166b({(1l), Form of aigcavéry, {2) Scope of
Discoverys; A, B, C, D, E. Now, thatf& 2E. Right
now the rule says, nothing iﬁ Paragraph 3 "shall
render nondiscoverable.” The judges are saving.,
according to Hadley, that not 3, but 2E renders

certain things nondiscoverable. And that should
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not render nondiscoverable these points. And
Hadley, I think, is right. That's consistent with
thé casés that ér& coming out of tha~3npx@m@
Court. |

MR, MCMAINS: The problem is the
consulting pgivilegé is not in 3 as an exemption.
It's in 2 in the SCQPQ of Discév&ry éa a |
limitation.

‘%ROFESSOR EDGAR: That's right. And
therefore, w% ah?uld refer to Paraéraph 2 in

|

addition £dr Paragraph 3. That's |

.115153 $&yinq.

%n. MCCONNICO: To cldgify the state
of law,

@HEIRMAN SQOULES: Anﬁiﬁhaﬁ'@:wﬁat the
Murray Jardaﬁ case holds, so we might as well say
it. BEBverybody in favor show by hands. Opposed?
And I appoclogize for being slow to catch your
point.

PROFESSOR EDGAR: I've had difficulty
trying to explain this to people.

MR, SPARKS (BEL PASO}): If you-all
think that vou're having trouble with Hadley, then
I want you to read 166f., This is a

recommendation. Let me just briefly tell you

about it. I hope it won't require much
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discussion. This is one from the Counsel of
Administrative Judges. I'm not aﬁr@ what motions,
but all motions «- you file the métion. you
acconpany iﬁ with an order, you cén i@qu&sﬁ an
oral argument. A response is no 1imi&atibn for
the time but 1If you don't respand;it is the
representation of no opposition,

The Court can set a hearing ¢r the movant can
set a hearing, If vou don't go. éh@y caﬁ award
cost of attorney’'s fees and mak@ éuch other orders
as justice requires. And I'm geiég to step out . of
the role of custodian and move wa§r@j@ct Rule
166¢£.

MR, MCCONNICO: S&c@n@.

MR. SPARKS (BL PASO): We're on Page
152,

PROFESSOR EDGAR: Judge Thomas, could
you, gérhaps, tell us the b&ckgroﬁbé for this
motion? Do you have any iﬁ@é?

JUDGE THOMAS: I haven't the foggiest.

PROFESSOR EDGAR: Judée‘Wallac@, do
you have any idea?

CHAIRMAN SCULES: I realize the motion
has been made and seconded. This is consistent

with some Houston practice which has nat'QQQn é‘r 2
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problem for me there. I don't kﬁ@w whether 1t has
besn f£or David Beck or H&rry,Tahdéll. I aén‘t
@vwh know 1f it applies o the family law courts
over th@r@e

But this permits a court to rule on som@thing
that's submitted and not opposed when neither
party has asked for a h@éring, or sam@thibg that's
baah @ubmiét@d that's been filed and @pp@séﬁ wh@ﬁ
neither party has asked for a h@aiing. It permits
him to pass on that without a h@aring, dogsn't
it?

MR, SPARKS (BL PASO): I'm nét opposed
to that portion of it if we want to draw it. It's
the other things that are in here. To me, it is
more cumbersome than the Federal ﬁulas, where you
have to respond within such périod of time, and
there you rarely get a hearing @vén if you ask for
ONne ’

MR, MCCONNICO: Luk@,?l think this
rule is really dangerous, b&caus@:z@ad tb@ first
two lines, "the judge of the court in which the
case is pending will hear all matters.”

Now, that's everything. Then you go down to
gservice, matiohs aﬁd responses shall be served in

accordance with Rule 21 on all attorneys. What
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this meang is you can get three déy& notice of a
motioﬂ for summazy judgm@nﬁ h@ériég where under
166a we at least get 21 days® hmtic@.

I think everybody is goiﬁg to agree that ve
should have more than thre@ days'® h@tiaé fdr a
motion of summary judgment. Th&niyou go down to
the next paragraph, Section 3 of the submission
date, and they're giving us “mmtiéna shall bear
submission date of at l@ast 10 é&?s from the date
of £iling.” |

That means, if you need ﬁo hév& a motion
heard earlier than 10 days, it's gaing to have to
be an exception. I think the timé periods in this
rule are just dangerous for the wéy trial practice
is conducted.

MR. BECK: This is inéonsiatént with a
lot of local rules and local cust@ms, f@rf@xamplﬁ.
the centralized docket system. T%is réquir@s‘the
judge t¢ hear @v@xy matter pendiné in his céugt
aﬁd you can't do that in a c@nﬁraliz@d docket
system. And I move we reject it¢: |

CHAIRMAN SOULES; Okay. Motion has
been made twice. Séconéa& twice., All in favor of
z%jécting this rule, hold up your hand., Opposed?

Unanimously rejected.
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MR, SPARRS (EL PASO): On Pagé 155 now
this ig a new rule.
CHAIRMAN SOULES; Sam, before you do
it, can I ask this: Is thgz@ a s@nsavof the

committee that we should make provision in the

rules, and this would be a gedraft next

-5
submission, that matters cap be heard if neither
parties asks for oral hearings on some submission

B
date and that telephone h@?

O 1

§,§

conducted? This falls zig%

ngs could be

into what we were

talking about,

Should we provide for ﬁha% to try to cut down
lawyer time in court where it's not necessary.
Because in San Antonio, if a motion is filed and
you don't show up,., the judge grants the motion.

MR, LOW: You know, there should be
because, for instance, I have got a matter in
Conroe now that's not even contested, but the
judge won't hear it unless we come argue it. He
won't @nﬁ@z a moticen. I got an order; I héd to go
to Conroe. It wasn't even cont&&t@df

CHAIRMAN SOULES: Shall we placate the
administrative judges, at least, to the extent
that we're willing to write &hat motions can be

submitted in writing unless a request is asked on
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whatever their time periods may be, not less than
10 days? How about that for if they're going to
be aubmitt&d in writing?

MR, TINDALL: Whéﬁ's onﬁé with the
three-day rule?

CHAIRMAN SOULES: That's awful quick
to get it and file a written response and ask for
a hearing. Suppose the respondent wants a
hearing. Three days is pretty shéxt, maybe in
trial.

MR, BEARD: Are you talking about an
affidavit -- doing away with %vidéntiary hearings
and then doing it on affidavit?

CHAIRMAN SOULES: NQ,EnQa I'm talking
about a motion for sanctiahs.

MR, MCCONNICO: Just have it in
writing. |

JUDGE WOOD: Well, if it requires
evidence, you're not going to ch@@ga the practice
and do it by affidavit, like the federal court
do@s, you know.,

CHAIRMAN SOULES: I g@&ss under the
Rules of Evidence since hearsay ié now == I guess
they could be heard on affidavits -- motions, if

the judge wants to and if the parties ~- well,
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suppose a defendant d@@ah’t ask for an oral
hearing, he just submits an couhtarwaffiaavit with
his response.

MR, BEARD: I think that'é an
substantial change in our practice.

CHAIRMAN SOULES: I+t is. It permits
thé ruling on motions withbut hearing.

MR, BEARD: We've done that on venue
now, but are we going to take the h@xt step?

CHAIRMAN SOULES: Th&ﬁ's what we're
talking about right now. How many feel that we
should attempt ¢to write a rule that permits ruling
on written motions 1f neither party asks £or a
hearing, and also permit telephone hearings if
either party asks for a hearing? Show by hands.
How many are opposed to that? Eight to one.
We'll at least try that. Sam, I know, Harry
Tindall has offered to help you in your committee
and he's the oély one that's opposed to this.

MR. TINDALL: I don't mind telephone
hearings. What I'm opposed to is just having to
return &b the federal practice where you send
things into the night and later you get a ruling.

CHAIRMAN SOULES: I said if neither

party asks for a hearing. That's not the case in
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federal court. Both parties could ask for a
hearing and you don't get it.

MR, SPARKS (EL PABO): Let me ask {f
there's a local rule where we can sééxh work ing @ﬁ
that.

MR, MCCONNICO: Harris County.

MR, SPARKS (EL PASO): Would you send
me 8 copy?

MR, MCCONNICOs Sure.

MR, SPARKS (EL PASO): Then I'1l1l send
it back to Harrye.

CHAIRMAN SOULES: Thank you for
letting me interrupt you, Sam, and I'm sorry about
it.

MR. SPARKS (EL PASO): Rule 1882 is a
new rule. Let me tell you the purpose of the
rule. It goes back a little bit to ocur practice
years ago when many of us started practicing.
Apparently, there's a problem when they want to
take a deposition say in a Kansas trial, many of
these statés have the 014 statutes that they can
file a certificate to send down a c@rtifiéﬁ notice
or what-not, and the court reporter here says.,
"There is not any way I eaﬁ get a valid subpoena

or anything like that.”
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S0 the purpose of this rule is té get a
certified copy of whatever that state procedure
is, file it hére s0 that thex@ could be a valid
gubpa@ﬁa issued and a deposition takeﬁ in Texas oOn
a casé pending in a foreign jurisdiction.

The representation is made that we don't hava
anything that this would embody the Arﬁiclé 3769~A
and wé n@éﬁ a rule for it, an& th&ﬁ'a r%élly the
purposé of it. Thé rule i&%@lf.appéara, as far as
I can see, to be easily complied with. But that
was the purpose.

MR, TINDALL: Isn't there thé uniform
Foreign Deposition Act, that's probably in the
Civil étaetice Remed ies Code now? How would you
éﬁéTit in two places?

| MR. SPARKS (EL PASO): I assume that
wéuld be the successor of Article 3769-A,

CHAIRMAN SOULES: This is the convearse
of 188, where we can take depositions over there.
How does somebody get a deposition in Texas?

MR, TINDALL: The same way.

MR, SPIVEY: Well, whét are you
talking about, Luke? It may already be completely
addressed in the Rules of ~- what do you call it?

MR, TINDALL: Civil Practice Remedies
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Code is where court reporters here take
depositions for 1&Qy@xs in other states. Uniform
Foreign Deposition Act, we've had it for 30 or 40
YeRrs. |

MR, MCCONNICO: Thét doesn't ayply to
cther states, does it?

MR, TINDALL: ¥es.

PROFESSOR BEDGAR: I would suggest we
take look at the &téﬁuté and see what we're
talking about before we décidé this.

CHAIRMAN SOULES: Sam, Doak Bishop did
all this work on farm states and farm
jurisdictions and gervice and discovery. My
suggestion would be that wae take this Rule 188-A
and send it to Deak and aak him to give us input
and to key it to his previous work.

He's even written & 1éw féviaw article ébouh
ite And I'm sure, knowing bim, that he'll xéspond
and give us inférmétian‘on it. Is the committee
willing %o ask Sam to just submit this to Doak for
his guidance?

MR, MCHMAINS: Yes.

CHAIRMAN SOULES: Okay. He's at
Hughes & Luce.

MR. SPARKS (BEL PASO): Rule 201 on
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Page 156. 1 think you can just read it qaicker
than I can talk about it. Changa the word
“srganization® and "it" to “éap@n@nt.“

CHAIRMAN SOULES: Does &hi$ help to
¢larify the present rule? It seems to me it does.
Does éhyane see any @bj@cﬁien to this 201(4) on
Page 1567

MR. MCCONNICO: Wait é minute.

PROFESSOR EDGAR: The underlined
portion here "will testify énd the notice shall
further direct that the person ©0r persons
designated® is actually in the oziginal, 80 that
should not be underlined.

MR, BRANSON: What did John say? Did
he give vou examples of what his problem was?

MR, SPARKS (EL PASO): I can read to
you right guick what he says. He says, "the
sub&tiﬁutién of the word ‘'deponent'® for the word
‘organization,' 'it,' and ‘'its’' makes the ruling
cl@arét,” I have add@d the words "notice” and "by
the deponent® at the places where I have
underlined. There's really no changes, just make
it clear,

CHAIRMAN SOULES: It just uses

"deponent” every place that otherwise we see "its"
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or “nrgaﬁizatiam" and opens up with "deponent.”
Begidaes &hat, the l&nguage, gven the underscored
language, that has been paiﬁt@d out is there. 8o
using "deponent®™ every place to id@ﬂtify - -

MR. BRANSON: And by "dapcn@n%,”
you're referring again to the org&nizaﬁian or the
corporation.

CHAIRMAN SOULES: "When the deponent
named is a public or private corpération,“ et
cetera. Thén the "&@p@n@ﬁt” aﬂd the "deponent®
and the “d@paﬁ@nt" will do all these things
instead of the “"organization® or "its."” It's
batter grammer.

PROFESSOR EDGAR: The words that have
been left out, though, are not bracketed., Some of
them arg and some of them aren't. Som@body really
needs to go through and carefully re-edit it.

MR, BRANSON: Why don't wé give Sam
the authority to redo that using ”dépon@nt“
instsead of "organization.,"”

CHAIRMAN SOULES: Harry, will you help
him on that? All we're really preoeving hér@ is to
put the "deponent® every place that we're talking
about, because "organization® may not be as broad

in scope as "deponent® is.
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MR. LOW: And thé notice shall direct.
CHAIRMAN SOULES: &And the notice shall
direct. That pazt of it down th@r@ where it says
“the notice shall direct,” the “notid@“ in the
underscored portion is new clarifying all the
underscored. Some of the underscored is not new;

but it's already there. Harry, would you do

that?

MR, TINDALL: Be glad to.

CHAIRMAN SOULES: Are those changes
then as far as "the notice shall direct"™ and
identifying as the "deponent” consistently =--
are they acceptable? All in favor show by hands.
Opposed? Okay. That's unanimous.

MR, SPARKS (EL PASBO): Rule 204(4),
this one is J. Harris Morgan's. We've already
approved, in November, 204; and as you know, all
of the furor about having not to be to be able to
walive lesading quastians’ar nonresponsive answers.
And to remind you~all what we have already
approved was the words: "Absent express agreement
recorded in the deposition to the contrary., A,
pbjections to the form of guestions or
nonresponsiveness of the answers are wailved if not

made at the taking of an oral deposition.® And B,
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"the court shall not otherwise be confined to
objections made at the taking of the t@stimany.

CHAIRMAN SOULES: What we've got here
has been adopted in subs&&nce in ehhéz committee
action, right?

MR, SPARKS (EL PASO): That's
correct. And what Mr. Morgan really is returning
to the o0ld rule before we somehow Or another gob
inte the horror of hat baing able to waive those
things.

CHAIRMAN SOULES: Okay. This sort of
shows -- am I looking at the right one Charlie
Haworth?

PROFESSOR EDGAR: We have approved, I
think, the one on page 157.

MR, SPARKS (EL PASO): Both of these
are the same ihihg, though. They're headed on the
street, just differént cérsq We've done what they
are seeking to z@médy.

CHAIRMAN SOULES: Dkay. lls it the
consensus of the Committee that that‘s accurate,
that we have done whaﬁ Charlie Haworth and Harris
Morgan wanted? Okay. I'11 write them
accordingly, and we've provided that the parties

can waive objections to form and responsiveness by
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agreement stated in the record.

MR, TINDALL: Oth@rwiﬁa if vou ijust
give a notice deposition, they've got to make the
obijections. 7

PROFESSOR EDGAR: " "Unless otherwise
agreed."”

CHAIRMAN SOULES:; It cén be agreed
that that can be waived, but if it's not expressly
waived on the deposition hrénscxipt -

| MR, LOW: Well, it shouldn't be
waived, it should be reserved. Or you wéive it if
you don't reserve it.

CHAIRMAN SOULES: All zight.

Reserved.

MR, BRANSON: Mr. Chairman, that's
pre-emnpting some questions that are raised over
here in the n@xﬁ pag@ or 80. Tom Ragland's, for
instance, wduld knock that raquix@m@ﬁt of
contemnporaneous objecti@m out altogether.

CHAIRMAN SOULES: That's been rejected
by earlier action of the Committes.

PROFESSOR EDGAR: Now, Haywarth says
here on page 157 that, "this change so that his
recommendation on Rule 166b is in keeping with

Rule 204." And I don't see anything in 166b that

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA VvV, BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

228
even talks about this or is designed to talk about
it., I8 theres énothar ?ul@ that we're missing
here?

MR, SPARKS (EL PASO): All three of
these, including, really, Tom'’s, go o the same
thing. I don't know if we rejected Tom's
suggestion, Luke., I thihk it was the same thing;
he's just knocking out what was stuck in that's
giving us so much problem.

MR, TINDALL: Well, the one we're
going with is Haworth's, right?

PROFESSOR EDGAR: That's right.

MR, TINDALL: Morgan's is not being
acceptad because he wants to go to the old
practic@«

;MX@ SPARKS (EL PASO): Do you want ne
to read what we've already done? Because we're
not going with any of those three. We adopted one
garlier in November befores all this came out. Let
me read this carefully and you-all listen, This
will be 2044,

JUDGE CASSAB: It Béys, "the officer
taking an oral deposition shall not sustain
objections made to any of the testimony or fail to

record the testimony of the witness because an
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objection is made by any of the parties or
attorneys engaged in the taking ¢of the testimony.
Any objections made when the deposition is taken
shall be recorded with the t%&tim@nyranﬂ reserved
for the action of the Court in which the caé@ is
pending. Absent @xpréss agreement recorded in the

deposition to the contrary; A, objections to the

form of the question or nonresponsiveness of the

angwers are waived if not made at the taking of an
oral d@poﬁitibn; B, the Ceourt shall not otherwise
be confined to objections made at the taking of
the testimony."

Of course, we¢ talked about that, but
primarily that says, make your agr@@manta recorded
in the d@positiaﬁ and you can ﬁh@n live with that
stipulation,

MR. SPARKS (EL PASO): We received
just a ton of suggestions on 204 when it was made
on nonwaiving of those two things.

CH&Inmaﬁ SOULES: Okay. How many feel
that we should go with our previous action and let
that stand? Show by hands. Hdw many would change
our previocus action on this?

MR, BRANSON: Let me raise an issue

that I'm sure vwe've all confronted at one time or
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another, and I'm not sure where in the rules to
&ddrés& it. But you get into a d@pomitién and all
of a sudden, without any xaaéons, your opponent
instructs the witness, question aftarvquﬁstieﬁp
not o answer the qu&stioﬁ,

There ought to be some way fbr gxpeditious
relief from that. I've b@eﬁ in some Federal
Caux&s where you could just pick up the t@l@phoa@
and call the Judge, and he stops it.

But I ﬂbn’t think we have any real provision
for that and it sure is frustréting te be off in
New ¥York someplace, having spent a lot of money
and time to get there, and all of a sudden, it's
apparent from the second questiaﬁe that you're
going to have to go back and get a second ruling
and a@mé back again. I8 there any way we could
address that as a committee?

MR, BEARD: Why do you hév& to go
back? Order them to come back down here aﬁd
appear before the Court.

MR, BRANSON: Sometimes the courts are
not gquite as upset about what's happened to you as
you are.

JUSTICE WALLACE: Well, we got a

provision, as long as you're in the State, the
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District Court in El Paso can rule on a case
pending in Texarkana. But I déﬁ't know if there's
anything wve c&ﬁ do télling a judge in New York
he's got to rule on a case pending d@wn here.

MR. BRANSON: Well, but could you set
up some provision maybe for just getting on the
telephone with é judge? B&aausm what happ@ﬁs is,
yvou've wasted a lot of money for your client &ﬁd a
lot of effort; and I've had ié happened two or
three times in product suits where you get off up
north someplace and pecple start acting like
Yankees on you all of =a suddﬁﬁ, and vou just can't
get anything done.

MR, MCMAINS: A provision that we
have, 0f course, will certify the questions.

MR, LOW: See, in federal court,
Frank, I don't think there's a rule, we just do
it.

MR, BRANSON: I know it. but people
are used ¢o &oiﬂg it in federal court, and thev're
not used to it ih state court. And it really is
frustrating and expensive.

CHAIR%AH SOULES: We do it We call
the juég&, Usually the presiding judge you kanow,

whoever is handling the daily docket,.

512-474-5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

25

232

MR, BRANSON; Well, you c@uid, but by
the ﬁim@ you get the old boy on the phone, your
opponent has already left and takén the court
reporter with him. Th@x@'s not mueh'you can do
but talk tb a judge for a few minutes. 8o, is
there some way we could build in a remedy for
that? 1 mean, it cuts both ways. I'm sure the
plaintiffs are géing to do it, too.

CHAIRMAN SQULES: I don't know,

Frank. Give that some thought, and if you come up
with sdmathing, givé us a proposal.

MR, MCMAINS: Okay. It could be
treated, I think, as a sanction in the discovery
rules on failure to make discovery.

CHAIRMAN SQULES: If it's & partye.

MR, BRANSON; If it's not a party.

MR, LOW: What you're talking about
could come well within the means of t@l@phoné
confgxﬁne@ that they’r@’sp@akiﬁg in terms of.

You know, certain hearings by telephong that
there could be a provision for hearing. And that
if an attorney who is in the middle of a
deposition askes for a coﬁf@renc& with & judge that
the other attorney is compelled to participate in,

or wait, or something like that until -- you know,

512-474-~5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10

il

12

13

14

15

ié

17

18
19
20
21
22
23
24

25

233
that cdulé be cadrdiﬁat@ﬁ with just what Sam was
aaiﬁg,

CHAIRMAN SOULES: Yes. You can put in
there that at that tél&phmﬁa hearing ﬁhat the
courts may @ntértain oral motions made by
telephone where hotia@ has been given t0o the other
side.

MR, BEARD: If the lawyer on the other
sidé of the case 18 instructing that witnéss not
to testify, it looks to me like you 0?“ impose
sanction, move to order them to appear before the
judge down here in Texas --

MR. BRANSON: I agree, Pat, but it
just never ==

MR, LOW; Let me tell you. We were in
New York, énd it's hard to get up there, ahd the
defendant was just telling this man -- just I
mean, iLt's ridiculous. We said, "Look you're
being ridiculous.” Got Judge Fisher on the phone,
told him what the q#a&tiona vere ané he sald,
"pon’'t call me again.” He said, ”ng just answer
and I don't want to be called back." Well, we've
got a fine deposition; we didn't have to go
through all that stuff.

MR. BEARD: But there aren’t a whole
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lot of of Judge Fishers around.

MR, BRANSON: Well, but you could at
least get a ruling, and most of the time, you
can't even get your adversary to staé& a reason in
the record for telling her not to answer. And
other than just get up and slap the old boy in the
head, vou can’t get an answer in the thiﬁg'

CHAIRMAN SOULES: Under Peoples, of
course, 1f yvou're really trying to set up your
point for sanctions, you can ask that the guestion
be answered and kept under seal, and that would be
one way to really set it up when you get back
home .

And we all got storlies to tell. We were up

taking depositions at U.5. Steel and noticed

Rodrick (phonetic) the Chairman, and he was just

too busy., Aﬁ& we séid, "Well, that's fine. We're
in Pittsburg today, h@xt time we want his
deposition we're going tb move that it beg done in
San Antonio.® And Mr. Rodrick found an hour for
us that daye.

MR, BRANSON: But Luke, you don't have
8 partv. It's the nonparty cases that are 80
frustrating.

CHAIRMAN SOULES: That's a preoblem.
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MR. BRANSONW: You'wve really zapped
them pretty good with ﬁa«party Cases.

CHAIRMAN SOULES: How does a Texas
judge impose sanctionsg on & nonparty in New York
anyway?

MR, SPARKS (SAN ANGELO): Well, they
don't let him testify in Texas on the trial of the
casa.

PROFESSOR EDGAR: And, of course, if
it's the attorney that's instructing, then vou
could enter sanctions against the attorney.

MR, BRANSOW: Then vou might get soOme
defense lawyers who would rather stay in New ¥York
than come back and face sanctions.

CHAIRMAN SOULES: There you go. Well,
why don't we try to write something into our
telephone hearings that judges may entertain?

MR. SPARKS (EL PASO): I°'11 sure work
on anything that Frank presents to me in writiﬁg.

CHAIRMAN SOULES: Okay. 205.

MR, SPARKS (EL PASO): I}will say the
only lawyer that I'm aware of that anybody in my
£irm has had to g0 to the courtroom to complete
the deposition was Frank.

Okay. 205, 205 is three s@parat@
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suggestions by attorney Charles Matthews and a
court reporter George Hickman. Mr. Matthews, I
think, is with EBExxon, or at least he writ@a-@n
Exxon statidn@ry. |

The first one was r@jéct@d by the Court éf
the Administration of Justice, which led to the
second one, and I've now got a third ong
submitted. All of them are trying to address the
problems that court reporters have. But all of
them say that éhe original transcript of the
deposition goes to the witness or, in the case of
a party, goes to the attorney of the party and
then sets out the procedures that they will do to
get the signature.

We briefly discussed this on the first
submigssion, but, unfortunately, instead of being
acted upon this table, and we have received now
the athér two -~ but they all simply say the
officer taking the deposition submit the original
deposition,

I haven't found any support for these
requests on our subcommittee. Nobody has really
been having problems getting the signatures and
changes in depositions. But all of these are from

the same people; they are just three different
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times submitted.

CHAIRMAN GSOULES: Dorsaneo has
addressed this, Ssm. And what one of the problems
is we don't say anywhere what the d@éasiti@n is,
and I don‘t really know that that's a problem.

But Bill has thought about it profeseorially and

thought it might be a problem, and that's why he

favors calling this the original deposition

transcripts.

The way the rule is written out, I think the
first paragraph regquires that the original goés to
the witness, and then we can f£ile a copy Lf he
doesn't sign and return it. That's the spirit of
ite And all we're doing here is saying the
original deposition transcript. WNow, what a
depogition transcript is, we know, it's in thﬁ
book that we get.

When you notice a deposition, you don't
nogicé a é@positiaé transcript. But wh@navér you
send something to tﬁ@ witness, vou send him the
transcript s¢ that is clarifying, &Q some extent,
if it needs to be clarified,

MR, SPARKS (EL PASO): That change is,
of course, in both, but on page -~ I've got 71-1,

which would be in your book 165.
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CHAIRMAN BS0ULBS: Yes. I*'m looking at
165 which seens to be the more cazxéct. There has
been some practice to erase from that original and
hairline or write ovver it. And that Qas thought
Bnot tb be a proper practice and that w@ 5héuld
say, "no erasers or obliterations of any kind
shall be made in the ériginal testimany”; that's
the second part.

Then the changes are to be furnished., And I
think the rule right now says that the changes arse
to be made before éh@ officer that takes them,
which is just not the way it's done. They're
really made on a legal pad or other notes and then
gent in, if the original ever comes back -~ sent
in with it. So the furnishing of ﬁha changes and
the statement of the reasons to the officer more
describes what we really do.

Then the ﬂ&positiah shall then be sign@d
b@fore any officer that can give an oath. And
gsometimes, I think, we have been -- I don’'t know
whether that's in the original or not. Most of us
permit if we're going to send the original to a
witness or to a lawyer, we permit th&ﬁ it caﬁ be
signed before any Notary. So that really goes

along with the practice.
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And then 1f within 20 days of the 6@pasi£ian
the witnésa does not sign, then a true copy of the
transcript be filed. And Rule 205, as it appears
on 165, really does clarify for the hon~initiat@ﬁ
how it is that ybu get the original out, what
happens when you do, how you get changes back to
the officer, what he does with them and then what
you do if you never do get ﬁh@m back,

It deals with transcripts and sets the
mechanics that most of us follow for making
changes. Other than that, it &6@sn't change the
practice, and so it may be a good suggestion, that
is, the ons that's on 165,

MR. SPARKS (BL PASO): And the one
that's on 163, the only difference that I can
ﬂatéct, Luke, on those two is that it allows
changes to be made before any officer authorized
to administer an oath, unlesg the parties by
stipulation waive signing.

PROFESSOR EDGAR: So does the one on
165,

MR. SPARKS (EL PASO): Oh, does it?
The one I have says."The changes and the 3tat@m&ht
of the reasons shall be entered upon the

deposition by the deposition officer.”
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CHAIRMAN SOULES:; The deposition
officer doesn’t x@élly enter changes on the
tr&ﬁscript; you get &5 érrata sheet., Let's
see. "The deposition shall then be &igﬁéﬂ by the
witness." It should probably be, “Thé deposition
transcript and any changes shall then be signed.”
Then vou would have the changes also made under
catho.

JUDGE THOMAS: Are you on 1657

CHAIRMAN SOULES: I'm ﬁn 165, ahﬂ I'm
down a little bit below the middle of the page.
over here where it says®the deposition.” "The
deposition transcript and any changes.”

MR. TINDALL: If it's sent ¢to the
witness at the lawyer's office, the lawyer's
secretary cannot be the person that makes the
changeg as this is written in.

CHAIRMAN SOULES: I'm sorry?

MR, TINDALL: If the deposition is
gsent to the lawyﬁx's office and they make the
changes in tﬁ@ lawyer's offilce, that'’s not geoing
to be permitted by %his proposed rule.

CHAIRMAﬁ SOULES: Yes, it would be.

MR. TINDALL: The deposition officer

is only on the errata sheet, right?
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CHAIRMAN SOULES: No. We're saving
the 6@@@31&195 transczipﬁ énd any changes shall
then be sighéd by th@ witness under ocath b@fuﬁ@
aﬁy officer authorized to a&minimtérvah oaths.

MR, TINDALL: What about this endless
problem? Does that then become the official
testimony of th@ witness or do you s8till get into
this impeachment problenm?

CHAIRMAN SOQULES: You get both ways;
you read it both ways in trial. The changes don't
supearcede thé original testimony. You can use
them both. You can use the axigin&l and you can
either acknowledge when you use the . original that
he changed it or let him do it when he gets it
back on redirect,

8¢ I do think thét the changes should be
signed under oath, and that's not provided in this
one on Page 165. But if we just change that
sentence to say, “"the deposition transcript® at
"the deposition,® and th&ﬁ add “"transcript and any
changes shall then be aiqnéé by the witness®™ and
underline "under oath.”

MR, BRANSON: 8¢ that way, you'wve got
the witness already on a perjury charge that he

swore ong way one time and another at another
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time.

CHAIRMAN B0QOULES: Well, he is also
ska%iﬁg the reasons for his changéﬂ, and the
reasons, presumably, would exonwrétevhim from a
pérjury charge; it was mistakenly given, he didn't
hear the gquestion right.

MR. BRANSON: He meant ﬁé say "yas”
iﬁst@aé of "no."”

MR, SPARKS (EL PASO): "My lawyer
explained this to me."

PROFESSOR EDGAR: Is it redundant to
say"signed by the witness undém3@ath before any
cfficer authorized to administer an oath.”

CHAIRMAN SBOULES: It is not to me,
because he can sign before an officer authorized
to administer the oath without getting the oath
administered.

PROFESSOR EDGAR: What if you say
"subscribed®? You know, "subscribed” and "sworn"
are still two different things.

CHAIRMAN SOULES: With those changes,
is there any further discussion of this? Are we
ready to vote?

PROFPESSOR EDGAR: One other thing: On

the next page, next to the last line, the Court
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"determines,” the Court doesn't "hold"; trial
court "determines.”®

CHAIRMAN SOULES: Let's see. Okay.
Then change the word "holds® to ”d@t§rminés” in
the next to the last line on Page 166, which
incidentally puts & burden on us to get our
witnesses in and z@viéw those because 1f we don't
and a copy gets f£iled on the 21lst day, we're stuck
unless there's a good reason for not having it
gigned, and that's already in the rule. Okay.
with those changes is there any other discussion?

PROFESSOR EDGAR: This whole last
sentence just goes on and on and on. Why don't we
put a period after "therefore® at the top of page
2 and then start a new sentence saying, “Th@
deposlition may th@h be used as fully® =-

CHAIRMAN SOULES: The copy of the
deposition trahseript - o

PROFESSOR EDGAR: -~ "may then be used
as fully as® ~- why don't you just say, "may be
used for all purposes”?

CHAIRMAN SOULES: Well, you gét into
substantive objectiang.

PROFESSOR EDGAR: 21l right, "may be

used as though signed.® "May be used as fully as
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though signed® kind of sounds awkward to me.

CHAIRMAN SOULES: Just "used &s though
gigned™? It's still a littlé awkward. That gets
the concept part acroess. An unaign@d @ﬁ@ ig @
signed one, in effesct, fér purposas of court. Why
don't we leave that alone esince we have so much to
ﬁ@*

PROFESSOR EDGAR: Then just put a
comma instead of a s@mi«calaﬁ.

CHAIRMAN SOULES: Where is that?

PROFESSOR EDGAR: Ydu have a
semi~colon after "signed,” don't you?

CHAIRMAN BOULES: Yes. Change that to
a comma. Dkay.

Any further discussion on 205? Those in
faveor of the changes proposed in 205 as it appears
on 165, show by hands. Opposed? That's
unanimbusa And does that then carry with 1t the
rejection of the ones on 161 and 163 sincé we'lre
using 165 to make changes? Is that the
consensus? It is? Okay. Uﬁanim@uﬁly adopted the
Rule 205 changes on 165 and 166. Okay, Sam.

MR. SPARKS (EL PASO): Well, the next
I ¢call -~ Newell (phonetic) -~ because we had

tabled these and he advises me that package B is
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probably still the one that we ought to be looking
at, br at least was the one that was most
consistent with all of the comments. 580 we got
Rule 207 package B iﬁ there for ycu.» We talked
about it the last twé times.,. I don‘*t know of any
additional thing I can say about it. The rule is
h&x@. though. Does anybody have any questions?

PROFESSOR BLAKELY: May I just make a
commant, Mr. Chalirman?

CHAIRMAN SOULES: Ye¢s, sivr, please
do.

PROFESSOR BLARELY This is one qf the
places where the Rules of Evidence articulate with
the Rules of Civil Procedure. And this package,
of course, includes the two Evidence Rules on Page
168, the back side.

207, as Sam indicated, is pretty much what
was agreed on last time. And we had a cohs@nsus
up until about 20 minutes until the meeting. And
Rusty raised the qu@stieﬁ about late~-joined
parties.,. And so Rule 207~1(c) was put in to deal
with late~joined parties; the d@paéitians have
already been taken and th@ﬁ someone becomes a
pactv.

Now, 207-1 A and B defines same proceeding,
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and the depositlion is admissible against all those
people described in A an& B. But then somebody
becomes a party and C deals with that. If one
becomes a party after the &@po&itioﬁris taken and
has an interest similar to th&t of any party
described in A or B above, the deposgition is
admissible against him only If he's had reasonable
opportunity after becoming a party to redepose the
deponent and has failed to exercise that
oportunitys
I telephoned Rusty and télk@d with him about

it And after talking with him, I drew this.
This is not his language, but I drew it in an
effort to satisfy him. And this was then sent out
to Sam Sparks' subcommittee and to the Evidence
(phonetic) subcommittee, and no negatives wvere
picked up on it. I move th@ approval of the
package which would be the two Evidence Rules and
207,

MR, BRANSOWN: Second.

CHAIRMAN SOULES; Motian was moved and
seconded. Any further discussion?

MR, BRANSON: Léﬁ me ask one gquestion,
please. Let's say vou had severed litigations.

PROFESSOR BLAKELY: ¥You had what?
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MR, BRANSON: You had a lawsuit
against General Motors ¢tried in Plorida and a
witné&% testified in that case on a similayx
nccarzénc@. And a case was subs&qa@nily brought
in Texas. Is it your‘r@ading of the rules -=- ,

PROFPESSOR BLARELY: This involves
General Mortors ahd some other plaintifg?

MR, BRANSON: Yes.,. Is it your reading
that under that set of facts that t@stimhny would
be admissible in the Texas case?

PROFESSOR BLARKELY: Well, vou would
move over to the Evidence Rule 804. This is not
same proceeding as defined in 207. So it would
have to come in under 804, And it would require
te come in -- the deponent would have to be
unavailable. And it would have to be -- well,
I'11 just read it.

"If the party against whom thé testimony is
now offered ér a person with a similarx iﬁt@rést
had an opportunity and similar motiva to develop
the teatimahy by direct, cxr0s8s or xa&ir@ct
gxamination.® So that's vour %uastisn: Is the
party against whom it's offered have a similar
interest?

MR, BRANSOHN: 80 the answer would be
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"yves." Let's take it one step further. If I
understand what you're sayiﬂg. aﬁd that's what I
p@rc@iv@g the Federal Rulés w@x@, and I thought
that'es what we adopted. |
If it was a General Matbrs automobile that
was involved in the Florida case, but the sanme
problem existed in a Ford Motor Company automobile
in a Texas case, and you're dealing with the samse
typé problem, then you'vé get a party with similar
interest and our rules would allow the testimony
if you could convince the judge that it was a
party with similar interest in the previous case.
PROFESSOR BLAKELY: Well, that would
be your question., Was it a person with similar
interest? Now, Frank, that is broader than the
Federal Rule. F@dézal Rule is maré nérraw. The
party against whom it's offered wéula have_had to
be the same party or his predecessor in interest.
But this language was put in by the Lialson
Committes, a person with a2 similar interest,
really, I think, with the same proceeding defined
broadly in mind.
Jim Kronzer used this hypoih@tiaal: An
asbestos case, lots of plaintiffs; lots of

defendants, and experts have been thoroughly
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jumped on by high guality lawyers. And then way
late somebody else is brbught into the lawsuit br
joins. That deposition ought to be admissible
against that pézsan because he's not ébing to be
anymore effective dealing Qith thaﬁ expert than
has &1r®aéy beaen achieved.

Really, that's a late~joined pérty in the

same proceeding. And so I really don't know what

is meant by"if a person with a similariiﬁh@r@at“
in a different proc@@ding. And I can pose you a
case, which worries mé a good deal, which might be
under that language.

Suppose A and B are two strangers sitting
side by side on a bus and you have a bus accident,
and thelr necks are jerked simultaneously and
symmetrically and s¢ forth.

A-B bus is tried first and a witness
testifies favorably t¢ bus on something about the
accié@nt. That witness is unavailable when B-B
bug comes aléhg s0o the bus wants to iﬁtxoduc@ that
testimony against B,

A'g attorney was in his first year out of law
school. B's atﬁorﬁ@y, who has not had his day in
court on that én&, and whoe had 20 years®

experience trying cases, says, "I've never had my
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day in e@urﬁ 6n that thing.” It's unfair to
saddle me with the job that A's attorney did. But
bus says, ”Yourh&vé @ similar interest and so it's
admissible against you.™ That's tr@ubl&&oma»

MR, BRANSON:; Would our revisions
cover that so that he would have an opportunity to
d@?@ﬁ% the person béf@xa testimony uged =~-

PROFESSOR BLARELY: NO. These are
different lawsuits and vou'd b@-d&aléﬁg with
804~8(1). And your troublesome phrase is, "If the
party agaiﬁst whom the testimony is now offered or
a person with a similar interest.” And I'm
inclined to think that part ought to be struck,
"or person with similar interest,” and just track
the Federal Rule on that,

MR, SPIVEY: How does tha Federal Rule
read?

PROFESSOR BLAKELY: It's the party
against whom the testimony is now offered or his
predacessor in interest.

_MRE BRANSON: Evaﬁ though it would
solve that problem, it sure creates additional
problems that I think currently have broadened the
scope of trial practice in Texas and are

favorable, and that is, situations where vou've
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got matiaﬁal d@f@nﬂahta using differ@nt éxp@mta
merely because one expert got up in New Jersey and
gav@ answers they didm't like on cross
examination, and you denied li&iganté in Taxaa an
opportunity to use those admissions many times
against the party, if you don't do that.

It may not be an individual corporatien. It
may be an industry like the asbestos case, where
yaw’va got really favorable testimony in @né state
and the litlgants ought not to have to go back
through that pxdcass‘

PROFESSOR BLAKELY Well, now, vou're
talking about the late~joined party in the same
piac@@éing?

MR. BRANSCON: No, sir. I was talking
about our original hypothetical, whers you had one
corporation -~ but they are parties with similar
interests. And as I understand it, you're asking
to strike that pxévi&ion which would knock that
out of 804, wouldn't it?

PROFESSOR BLAKELY: Yes.

MR. BRANSON; That's not before the
committee today, is it?

CHAIRMAN SOULES: Ygs.

PROFESSOR BLAKELY: I think this whole
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package is tied together.

PROFESSOR EDGAR: Two evidence rules
and 207,

CHAIRMAN SQULES: Th&&“svth@ enly
unresalvad isgsue, I guess, is that.

PROFESSOR EDGAR: Well, it just seems
to me that there's something fundamentally unfair
if you have a different lawsuit and simply because
you have & similar interest, you can use those
depositions interchangably. I think I like the
federal rule, which is a little mﬁté restrictive,
myself.

MR., BRANSON: That was very heavily
thought out in the Rules o¢of Evidence conmmittee,
wasn't it, Dean?

PROFESSOR BLAKELY: It was discussed.

MR. BRANSON: I was on it and because
it conflicted in PJC, I thiﬁk I did attend that
me@tihge I thought the cana&ﬁsgs of that
committee was that the rule we adopted was a fair
rule in the federal.

PROFPESSOR BLAKELY: Yes. The maijority
did. I don‘'t remember the exact vote on it.

CHAIRMAN SQULES; They have got two

asbestos companies, and they have got the same
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preduct, and have similar interest. Th@r@'s been
testimony or d@pusitioﬁ in a case involving
asbestos company A ﬁhat helps pxov@ up your case
&gaihst aabsatés company B. You couid use the
testimony or the deposition of asbaétes company A
in proving your case agaihgt asbestos company B,
That's the way this is written iigﬁt nowe.

If there is a similar, vou have to go thxaugh
the findings, the trial court has to find the
threshold issues that they are similar intsrests.
Now, that's the issue that we have got to vaéa up
or down here.

MR, BRANSON: My guestion, though, is,
is part of our charge from the Supreme Court &9 go
back and redo what previously encouraged &0 be by
the Supreme Court to which the Rulesg of Evidence
Committee has already thought and haah@d cut and
determined was fair? Is it our job now té go back
and say, “no, that committee is wrong,"” when they
spent ~- whereas we spent maybe 20 minutes on it.

If I remember that was a heated discussion in
the Rules of Evidence Committee, and it took a
leng time. And all of these issues were hésh@d
and rehashed and the general congensus -- I think

Justice Wallace was on the committee -- was that
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we should go with the way it is, and I'm really
unwilling to sup@rim§0;% our will on that
aommitt@@Q

CHAIRMAN SOULES: Well, it's not a
question of jurisdiction, but let's find out a
gquestion 0of -~ how many feel that we want to
change the Rule of Evidence? That is the rule as
it is.

JUDGE WOOD: Lét mg ask one gquestion.

PROFESSOR BLAKELY: I just want to
m&k@.a g@h@ral comment with respect to what
Frank's saving. Almost every piece of advice that
we now give the Supreme Court is to change some
rule, which on some prior occasion, some group has
debated and thought out and often heated in all
these things that you say.

MR. BRANSON: Except that committee
was really, as I understood, a blue chip committee
that the Court really encouraged and hé& just
recently come out with this work.

PROFESSOR BLAKELY: Well, I certainly

wouldn't want to disagree if there was scme f£ine

" people on it.

CHAIRMAN SOULES: Hold it just a

second. We're changing our computer-driven
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machine ovéx here 80 that these fine ladies can
have all this én computer and maybe get a printout
faster.

MR. LOW: Say, for ih&tanc@, that some
youhg kid has got a plaintiff's asbestos case, and
he takes some experkt's deposition. And Scotty
Baldwin (phonetic) has 2lso got a plaintiff’s
case. That d@fe&dant can use a déposition that
the kid took when he &iﬂﬁ't do much éf a job wh@ﬁ
Baldwin doesn't want to be bound by it and he
wants a shot at that guy?

CHAIRMAN SOULES: He can take his
deposition.

MR, BRANSON: That's a two-way street
theres.

CHAIRMAN SOULES: That's the rule
now. Do we want to chaﬁg@ it? Show by hands.

JUDGE WOOD: Let me ask one question.

CHAIRMAN SQULES: Okay. Excuse me,
Judge, I'm 80rry.

JUDGE WOOD: I think we dealt with
this before. But my question is: What 1f the
éagonéﬁt is daéd and can't be deposed, and yet he
has been fully deposed by a good lawyer and it's

in the same case?
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PROFESSOR BLAKELY: It would not be
admissible against that late~joined Qarty;

JUDGE WOOD: All ¢ight. Now, the
other thing is, it would be admis@&bi@, however,
under 2 if it complied with these things here at
the trial upon the hearing.ﬁf a motion or
interlocutory proceeding, "any part or all of the
deposition taken in a different proceeding may be
used subject to the provisions and thé
requirements of the Texzas Rules of Evidence.”

PROFESSOR BLAKELY: And that Judge,
right there, because you're dealing with a
different proceeding, would throw you into
804~-8B(1), which we were just talking about.

CHAIRMAN SOULES: How many feel
804-B(1l) should be left alone and we ought to
address the changes only that are béing offered in
207 and 801(3). Show by hands.

JUDGE TUNKS: I'm sorry, I didn't
understand your question.

CHAIRMAN SBOULES: All right, Judge.
Well, we would delete the "same or" out of 804,
but otherwise, l@avé that alone.

MR, MCCONNICO: Luke, as I understand

it, the only thing we're talking about deleting
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from 804~B(1) ies the phrase, "or a p@rsén with a
similar interest.”

PROFESSOR EDGAR3; And I thought Newell
was suggesting that maybe ve im&@zt tha Federal
Rule talking about predecessor in iﬁt&r@at for a
person with a similar interest. I thought that
was your suggestion, was it not?

PROFESSOR BLARELY: It was, yes.

MR, BRANSON: That's really & major
change in the existing law that I think if you're
going to address ought to be studied more, and I'm
not willing to address it.

CHAIRMAN SOULES:; Pleass, let me geat
on with this part of it. 804~1 there is one
written change proposed, no others. That keys to
the changes in B801~A(3) and the changes in 207.
What we've bgen talking about the last few minutes
doesn‘t bear on what's before us héxa in writing,

PROFESSOR BLAKELY: It's something
that I added there, orally.

CHAIRMAN SOULES: We can take that up
in September if we wish. Obviously, that's
something I think does need discussion, Frénk.

And maybe we do want to suggest that that be

changed. Maybe the Rules of Evidence Committes
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wants to aééréaﬁ it first.

But we do have before us the use of
é@pbsiﬁi@ns against newly~joined parties who had
an apportunity to take the d@p@sitioﬁ again and
didn't exercise it. We don't have any Texas law
on that, and aifﬁaz@ﬁt practices prevail in
diffar&ﬁt courts.,

And then we hav& the use of prior testimony
being addressed in order to accommodate that part,
khat change of Rule 207, I haven't really heard
any oppbsitien to that. Is there dppasiti@n to
those changes?

MR. BECK: I have a question with
respect to 207~1(c).

CHAIRMAN SOULES:; Okay.

MR, BECK:; It gets back te¢, I think,
gome Oof the same questions that Frank had raised
earlier. And that is, what is an intarést similarx
to that of any par&y described above? And, you
know, I know we always talk in terms of major
cases like the asbestos cases, but what about the
nore bypical case where A aués B and then 45 days
before trial, C is added as a party d@fandaﬂt.
Does that mean that C has an interest similar to B

because they're both defendant?

E
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CHAIRMAN SOULES: Well, we've got a
paremtory challenge law that helps us there. I
don't know a better way to say it.

PROFESSOR EDGAR: I*'d say, ves. They
do have a similar interest. I1I'd say, ves.

CHAIRMAN SOULES: Just because they're
co-defendants?

PROFESSOR EDGAR: Yes. Theilr interest
is similar in that they are both jointly trying to
defend a lawsuit inveolving joint and several
liability.

CHAIRMAN SOULES:; Well, he didn'*t say
joint and several liability; he just said new
defendants in.

PROPESS0OR EDGAR: Well, but you're
gtill talking about joint and several liability.

CHAIRMAN SOULES: Maybe; maybe not.

PROFESSOR EDGAR:; I d@h't know of any
cases involving s&vézal liability, 40 you, where
you have multiple defendants where their interests
are similar?

CHAIRMAN SOULES: If you had two
lenders with different cammitménts, they wouldn't¢
be jointly and severally liable.

PROFESSOR EDGAR: : Well, then you
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would have several causes of actions, wouldn't
you?

CHAIRMAN SOULES: You might, but they
would still be co~defendants. |

PROFESSOR EDGAR:; Then they may not
have similar interests. |

MR, ADAMS: Luke, I think in our
discussion in the Evid@nce C@mmitt@é was that they
had & similar interest in cross-examination or
dﬁvalopmént of @vidénce. That®s the similar
interest that they're talking about.

PROFESSOR EDGAR: Similar objective in
defeating the plaintiff.

MR, ADAMS: Y¥Yes. The objective is
cross-examining or developing tnﬁ evidencae of that
witness.

CHAIRMAN SOULES: Does that help you,
David, if we set down a similar interest in the
development of the evidence?

MR, BECK: As to that witness. Yes,
That would make it a little more clear. Because
yvou can make the argument as Frank just did. And
that is that your defendant and all defendants
have an interest in poring the plaintiff out,

therefore, you have an interest similar to one of

5
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the parties.

MR, LOW: MNow, yéu have got é
multi-party case and one of them is a manufacturer
and the other one is & service oxganiz&ticn; you
khow, that sérvicﬁa the product. They both don't
want the plaintiff to win. But one ¢of them sure
doﬁan‘t want the product to be d@f@ctivé and th&
oéh@r one 3uré doesn’t waht it to be a service in
misuse.

MR, BECK: That's right. And the
witness may go to just bn@ ¢f those issues.

PROFESSOR BLAKRKELY: Luke, could you
borrow from 804-B(l) the language, "similar wmotive
to develop the testimony by direct, cross or
redirect examination™?

JUDGE WOOD: I think that's good.

MR, BRANSON: 1Isn’t the real question
whether they had smiliar overall motives, though?

MR, LOW: With regard to that witnﬁas.

MR. BRANSON: As it applies to the
testimony.

(OFff ¢the record discussion
(ensued.

CHAIRMAN SOULES: That does clarify
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it, David.

JUDGE WOOD: Does that deal with
intervenor who comes in?

PROFESSOR EDGAR: Just piéking up the
language that appears on the néxt page in 804~C(1)
that says, "had an opportunity and similar motive
to develop the t@stimmny by direct, cross éx
redirect examination.” Just insert that instead
of "an int@r@st gimilar.” &And I think thaﬁ will
take care of your problem.

MR, LOW: I hate to add canfugiéh to
it, but what would you do with a situation where
this guy is an actual eye witness, and two
defendants wéuld want to show that the plaintiff
was not really bleeding in the head and didn't get
hit in the head by this jetway door. And they
would be similar there, but he also has facts with
regard to whether the thing actually broke here or
wﬁ@thar it was a servicing problem. And you got
the people with the s@xvic& contract fighting with
the people that manufaeﬁur@d it. 50 he might have
one little similar motive to part of it, but as to
the major part, there may not. I just got through
trying a case axactly like that.

MR. ADAMS: Then we ought Lo have an

5
EL
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addition then, "with regard to the portion of
testimony that's offered.”™ They have to have the
similar motive and opportunity to dév&l@p¢

MR, LOW: I mean, 4if y@arjust let it
have one, that one witness, the two defendants
rejoined issue in trying to prove the man wasn't
bla@ding in the head, but after that we sure
crossed swords,

CHAIRMAN SOQULES: Well, vou have the
bottom part of it aﬁd that is, it's admissable to
the party who was not ?résént at the time of the
deposition only 1f he had an opportunity to take
the deposition and didn't. And he has a similar
interest and we've now drawn up that. So lt would
seem to me, Buddy, that ~-

Mﬁ. LOW: I just wouldn't want it
argued that somebody could coma in and say.,

"Okay. With r@garé £0 this one question, their
interest was similar,” and that's all it says, "a
similar interest.®

MR, BRANSON: But, Buddy, the trial
courts really have overall discretion, and I don't
remember the two rules where they find it would be
unfair to keep it out where they find it needs to

be in and let it in.
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MR, LOW: Ah unfaiz &rgum&nt never has
gotten anywhere.

MR, SPARKS (EL PABO): Oh, ves, it
has. |

JUDGE WOOD; Just a matter of
interest: An intervenor takes a case as he finds
it. He comes in and intervenes in a case after a
great many expensive and elaborate depositions
have been taken and much expense used iﬁ taking
those depositions. Ig that general rule, he comes
in and accepts the case as he finds it? Maybe
that's not the problem with this rule but it
gococurs o me because Ifve got 3 case, norae or
less, like that.

MR, LOW: I think the purpose is to
keep from just saying,well, I can't be bound by
it even though I couldn't do anything about it,
and I wouldn't want to take it again becasuse I
couldn't do any better as to avoid expense of all
these people having to go to New York agéin, and
it's got a good purpose.”

JUDGE WOOD: I think you ought to bé
bound by it if his interests az@ similar to the
people already in the case.

CHAIRMAN SOULES: This would put him
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there.

How many in favar of Rule 207 with "an
interest similar® being changed to "a similar
motive to develop the testimony by dizecﬁ, cross
or indirect examination,® making that changs. And
207-1(C), and with that change, how many are in
favox of the proposed change in Rules of Civil
Procedure 207 and Rules of Evidence 801 and 80472
Show by hands.

JUDGE WOOD: Would you clarify to say
that similar interest in the testimony offered,
where it is offered right after testimony?

CHAIRMAN SOQULES: Well, how many are
opposed? One., Approved 12 to 1.

Judge, that was not a part of 1t that you
could pick and choose in the deposition what you
were similar to.

| JUDGE WOODS: I would think that's
what it means.

CHAIRMAN SOULES: It may mean that.
209, the clerks want to be able to dispas@ of
depositions.

PROFESSOR EDGAR: Well, I don't agree
with that. For one thing, I don't really kndw

what number 1 here means. Does that megan after
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the clerk has an%@r@d the judgm@ht in its records,
then thé d@pcsitibhs can bé disposed of within 180
days? Or does it mean 180 days after th@ judgment
has b@cdm@ final and manﬂat@ is issuéd?

CHAIRMAN SOULES: Sam, that's your
report. What do you have on that?

MR. SPARKS (BEL PASO): This cdm@s from
two different sources. Let me give you some
background.

Som@ clecrks are disposing of depositions thé
day you leave ﬁhé courthouse whén the verdict
comes in. Some are never disposing of them.
There's no uniformity at all. So, 0f course, this
iz obviously meant to be a £inal judgment, I'm
sure. But mandates don't issua out of judgments
hot appealed, do they?

PROFESSOR EDGAR: I understand that.
But in the case where you do h$V@ an appeal,
though, this would authaziz@ the d@s@rucﬁian of
the deposition 180 days after the clerk enters the
judgment the judgment roll. |

MR. SPARRS (EL PASO): How is it final
to all parties if it'g ~-

PROFESSOR EDGAR: I'm just simply

saying in ==,
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JUDGE TUNRKS: The trouble wé'vw got,
Sam, is the diff@rent types of finél judgments.
You can't appeal if it iﬁﬁ't a fihal judgment.
You mean, it becomes final in that iﬁria no longer
appealable?
MR, SPARKS (EL PASO): That's, I'm
sure, the intention.
MR. TINDALL: “There appﬁars to be hc
consensug for this proposal,
MR, SPARKS (EL PASO): Well, let me
say that I think we should seriously ~- this is a
phase of about eight or nine other proposals we're
going to be looking at in just & few minutes and
that is to try to gat rid of some 0f the paper.
And even in West Texas, the district clerks are
handling all o0f these depositions., I just think
it would be gbad to havé a rule, ahd whether you
say it on appeal after a manéét& or after a
judgment b@eemés £inal as té all pérti@s, however
you want to say it, we ought to havé some type of
rule that we can all -- of course, we can rely on
when you get the depositions,.
For example, in El Paso after "X" number of
w@ék& now, after a judgment has been entered ==

and most ¢of the judgments, of course, we're
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talking about are dismissals with prejudices.

Then the clerk just calls us and says, "Do
you want these d@posi&iéns because we're going to
get rid of them?" And nih@ times 0ut>af ten, of
course, the defense lawyers take them because ve
find that ﬁam@tim@& there's use for them.

MR, SPARKS (SAN ANGELO): Under the
new Rules of Evidence.

MR, SPARKS (EL PASO): The plaintiff’s
lawyers may be taking them now.

And this rule was certainly an improvement
over the nothingness that we've got, I
understand, for example, in Harris County they
don't destroy anything and they're faced with
microfilming even depositions. We're not doing
that. Some of the clerks ﬁhaé are retaining them
are retaining them, and then when you go in to
find them, they doh't know where they retained
thema

I*m in favor of some type of rule, and I read
this to be a judgment £inal as to all paxti@s with
a covered -~ an appeal after it's filed to all
parties and then a dismissal after 30 days or
judgment affidavit.

JUSTICE WALLACE: This i3 one of the
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arecas whare ve n@@ﬁ to guard our rear Llane
because these district clerks ér@ taking some real
strong moves to legislature to do &om@&hiﬂg about
it if we don't. And if we do aamething about it,
it can be done our way as opposed to what might
happen over on the hill.

JUDGE WOOD: You know, I think in
FPederal Court at home down &hér@ in Corpus, and
whether or not it’'s a federal rule or é local
rule, I'm not sure, but we dbn’t file depositions
with the clerk.

CHAIRMAN SOULES: We're going to need
o change that 1in Texas.

MR, SPARKS (EL PASO): It's later on
down in the docket.

CHAIRMAN SOULES;: What if we put in
there that deposition transcripts filed with the
clerk ¢f the court m&y be returned to the party
who noticed the deposition.

SAM SPARKS (SAN ANGELO): That's
bgtter.

MR. BEARD: How about "shall be
returned®?

CHAIRMAN SOULES: == "Shall be

returned to the party who noticed the deposition
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after thé expiration of 180 days, after a judgment
is filed and all parties h&v& been r@nd&r&& in the
casg."”

MR., BECK: Luke, the @xabiam I hév& is
with the time period here. 180 days, I think, is
completely inadequate. And I*'ll tell you the
r@ason WhY e

San Angelo Sam alluded earlier to the
problem, presented when you have a dismissal for
want of prosecution, Bometimes you may aé& aven
know that your case is éismias%&‘ And suddenly
you find out your case is dismissed, you. go to the
courthouse and the f£ile has been destroyed,

I think 180 days is too short. And I think
all the district clerks want is authorization
that, after some reasonable period of time, they
can destroy it.

CHAIRMAN SCQULESs; Well, whaﬁ’s youy
proposal, David?

MR, BECK: Well, I was gaiﬁg to say a
year.

CHAIRMAN SOULES: How many favor a
year over 180 days? Show by hands. Certainly,
one year is favored over 180 days. Is there an

alternate proposal toe that?
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policy, though, would you distinguish between
judgments f£rom which no @pp@él hés been perfected
and one in which an appezal haﬁvbéeﬁ Q@rféc&@ﬂ?
That is to séy, if the appeal hés b@@n @@rf@ut@d,
would you want the time to be extended to the time
in which the judgment does become final?

MR, BECK: If it was p@zf@m&éd.
Hadley, wouldn't the depositions go up?

CHAIRMAN SOULES: No,

PROFESSOR EDGAR: Depositions don't
ever go up.

MR, SPARKS (SAN ANGELO): Buit they
pught to be retained.

MR. MCHMAINGS: It ought to be dated
from the daté that the mandate issues.

MR, BECK: What if méndét@, though, is
reversal and remand? Then it comes back and you
need those depositidms againe

MR. BEARD: You daﬁ’t have a fihél
judgment,

MR., BECK: S0 you don't have a final
judgment. You want it after all appeals have been
@xhéustad. right?

MR, MCMAINS: Well, I don't magn £xrom

any mandate.
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PROFESSOR EDGAR; Well, but I'm
saying, ﬁh@ugh, thé% we need to khink éb@ut thét.
That's all I'm saying.

JUDGE TUNKS: I think ig Qaﬁld solve
some of thase problems by adding a word after
final; finél in that 1% is no longecr app@alablé.

CHAIRMAN SOULES; Final and
nonappealable judgment.

MR, SPIVEY: I want to be the last one
to get t@chnicgl, but whéﬁ about the caa@ where
it*s reversed and rémand@d br is remahd@d and set
for a new trial. I'm é little bit concerned thét
a clerk might just see that a mandate is issued
and 180 days have pass@d Or a year or two years
and, say, you're in Houston and you havan‘tvgott@n
up to trial asgain, or for some reason that in the
county, some good reason, you haven't got the
trial égain.

Is there some languég@ ﬁhat ¢ould be used to
identify a case that has been disposed of as
opposed to just a judgment or & mandate? Because
that doesn't always terminate the case. I've got
a case right now involving xeél @stét@. where the
¢rial court's judgment was chaﬁg@d, mandate was

issued, but we're waiting on surveys. AaAnd we've
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bgen waiting £or nearly six months on the surveys
but it's bevond our control.

S0 I'm wondering if thér@ is some language
that can be =-- the triggering 1&ugu&g@ is tied to
a g@ﬁuin@ final disposition as opposed to sone
particular event occurring.

CHAIRMAN SOULES: How about this
language: "After a final judgment éﬁ ké all
parties has been rendered aﬁa the d&sw is no
longaer pending or on épp@él.”

MR, SPIVEY: Or, as Hadléy said, “or
an order or judgment ﬁhét finally disposes Of" «-

CHAIRMAN SOULES: Well, 4if it's no
ilonger pending or on appeal, it's done. If it's
been remanded, it's then still pending. That's
why I was using pending. At least, from ny
concept, 1f it's pending or on appeal -~

MR, BEARD: Well, citétions by
publication, I think, vou have two years.

MR. MCMAINS: You've got two yvears &0
file motion f£for a new trial. |

MR, TINDALL: I haV@ sp@ciél problemns
with family law casés that may go on for 17‘yéars
with children.

MR, MCHMAINS: Because you get to try
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to modify.
ﬂR, TINDALL: Modify, change in
custody.
MR, BEARD: That's mh@x@véll the bills
of review are f£iled, too, 90 percent of it.
CHAIRMAN SOULES: Where we'se headed,

or the legislature is going to take us there it

seens, is we're not going to file depositions aﬁ

all. So W@'té really talking about sort of like
wa w&x@ y@mtsz&ay on these Adminiﬁtréaivw Rules.
What are we going to do about the aésaa that are
historical? Because we're going to have to
provide that discovery is not f£iled, excspt, I
think request for admissions should be filed.

MR, SPIVEY: Luke, I éeﬁ’t think any
of us are opposed to a rule getting rid of the
deposition and, it seems to me that returning
thoge matters to the pérty thét's £iled them
solves 1t

CHAIRMAN SOULES: Well, I was just
getting to the family law matter. I mean, the
parties who hén&l@ the cases ér@ going ﬁa hava to
retalin that testimony for future use because the
clerks are not going tm do it. And they're going

to £ind a way to get away from it,
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MR, SPARKS (EL PASO): There's a
positive aspect to this, too, because é lot of
clerks aren't holding the depositions as it is.
m@an, it doesn't maka any difference if we
cdntinua on or not, If it's reversed and
remanded, sometimes it's hard to £ind é
dagositiane

PROFESSOR EDGAR: All rxight. Why
don't we £find a middle ground here and just state
that the clerk of the court ahall return the
depogitions ¢0 the attorneys for the litigant --

CHAIRMAN SOULES: =~- who noticed the
deposition.

MR. MCMAINS: They're not always
noticed., The party who paild for it ==

PROFESSOR EDGAR: Let me get ny
thought out first and then we'll work on the
language. But will return them Lo the attorneys
who noticed, or whatever languagde we want Lo use,
180 days after the judgment is entersd by the
clerk of the court. HNow, that's lsﬂldays after
the entry of ﬁh@ judgment by the clerk. But then
the d@pdsitions are ﬁot destroyed; they're sent
back to the éttoxn%ysa

If the legistlature is going to do something
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with us anvhow, then maybe this is a middle ground
that will aétisfy the clerks énd yet, in some way,
maybe retain the depositions.

MR, MCMAINS: Well, &ut@g There até a
lot of cases in which, probably, 180 days after
ﬁh@ judgment you havan't got the statement of
facts vets.

PROFESSOR EDGAR: Well, W@”ré not
cancérn@d about that, W@'ré just talking about
trying to get the depositions cuﬁ of éh@ clerk's
office.

CHAIRMAN SOULES: We've got a y@ér
concept on the table. We've all voted for a vear,
so it's a year. Hadley's example would be a y@éz.

MR. MCMAINS: A year, I don't hava a
problem with it. I'm just saying it's -=

CHAIRMAN SOULES: Now, why should they
beg required 0 -- at 1east, since we're involved
in one practice now, which maybe will change, but
in the past we retained those for é year after the
judgm@nﬁ is £inal and the caa@ is no longer
pending o©r on app@él, becéus& if itfs been
remanded, it would still be pending. And when
ﬁh@y héva got o grind through whét'@ élr@aéy on

file, we may change the future. Dogs that get to

512~
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you're point, Hadley?
: PROFESSOR EDGAR: I don't have any
problem. That's all right. Just say return to
the attorney who toock the da@@sitianr~w taking the
6@position.

CHAIRMAN SOULES: Now, we've got to
decide abaut when they can't find the lawvers,
h@céusw a lot of them are dﬁéd, l&w firms dissclve
and what have you., But we'll get to that in a
minute.

MR, MCMAINS: Shouldn't we provide
that when they return it, that they give notice to
the other side or notice to the other party?

MR, SPIVEY: I don't think so0o because
wae all know the rule we're practicing under., And
if we want the deposition or ﬂbm@thing, we can
notify the clerk and call the other pértias. The
idea is té gét rid of depositions, not thg ==~

MR, MCMAINS: I just figured if you
had a ﬁotic& requiremént, it might kind of stop
them from cempléininq about it once it happened.

MR, TINDALL: Luke, what about putting
an incumbent upon thé attorn@ys thét they c&nn@t
file motion -- or upon some affirmative request of

the attorney they can withdraw without leave of
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court, something like that. The clerks ar@ not
going to be prepar@d to méil'béak nhous&nas of
depesitions, They don'*t have the money or the
manpower to stick them in the @avalopés and chase
down attorneys.

CHAIRMAN SOULES: They can get that.
The Cammissiﬁn@x‘s Court will give them that.
They'1ll give them th@ money to get the depositions
out of the storage, at l@ast they will in San
Aﬁ&oni@« Tom Victor is r@élly pushing this, anﬁ
he'd rather have that aaurthéus% spacé~fzéed Uups

JUDGE THOMAS: Luke, one thing
following up on what Justice Wallace said, I know
that part of the legislative péckag@ from the
Dallas Cémmissi@n@x's Court will be all of these
reguirements that vou folks do not file &aything
with th@m_and they never deal with it again.

But wﬁ&tever we do, 1f we get to an
alternative, the lawyer can't be found or
something, I think we need t@ ﬁaﬁaguard thét the
clerk cannot destroy anything wittht an order
from the judge. B@aéus@ the quélity énd
competency of district clerks in the various
adurts in Dallas would méka mne very uncomfozt&bl@

that they're just arbitrarily going to destroy
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something without a court azd@z,

CHAIRMAN SOULES: All right. Well, we ~
could put that in, too. We've already gét, ”Thé
Court shall, by order, enter upon tharminutag,
specify the method of dispbsal of such
depositions.” That would mean 511 of them. Now,
wa're ﬁaking care of the ones that you £ind the
lawyers on.

JUSTICE WALLACE: You can give the
clerk the right, after whatever time you choose,
to either return th@ depositions to the lawyers.
If you cannot locate the lawyers, then send notice
to the last address avalilable of the lawyer,
whether it be the address shown on the d@pesitiom
or on the record or put é buxﬁen on him to £ind
the lawyere by checking with the lawyer's home
county at the time of ﬁh@ triél. And if there's
ne response, then he can destroy them on Court
order.

It 1looks like everybody would be prot@ct@d
there. If the lawyer wants the d@pgmitiens, he
can get them. If th@‘clark a&n’t £ind ¢he 1awy@x,
then the Court can tell him to destroy thém? 80
the clerk's Wé!@hﬂdﬁ@ is cl&an@ﬂ out énd the

lawyers got the depositions if they want them, and
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everybody is pretty well satisfied.

PROFESSOR EDGAR:; Let me just zéia@
another question, Why do we r&quizé that the
deposition be filed with clerk? |

CHAIRMAN SOULES: Thét's the next
guestion.

PROFESSOR EDGAR:s I mé&a, we télkad
around that and the clerks don‘t want them, but

why do we require that they be filed to begin

with?

CHAIRMAN SQULES: B@cauﬁa we always
have.

\PROFESSDR EDGAR: But is that a good
reason?

CHAIRMAN SOULES: No. And there's
probably ﬁot a4 reason ta continue the practice.

PROFESSOR EDGAR:; If we abolished it,
then we wouldn't have prébl@ma.

JUSTICE WALLACE: Well, we won't have
a problem in ﬁhé future, but we still got the
problem ¢f the warehouse with the depositions.

MR, SPIVEY: And you would have a
problem with the cases that héva to be tried, and
some of those big cases where you have a lot of

depositions.,
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CHAIRMAN SOULES: How about the
r@quir@m@nt that the clerk enter on the minutes
the disposition made of the deposition?

MR, SPARKS (3AN ANGELO):V Luke, it
would seem like, to mé. i€ the clerk returns it to
the pérty thét £iled it, why wéit a year?

CHAIRMAN SQULES: Because the party
doesn’t file it.

MR. SPARKS (SAN ANGELO): I meén the
attorngy =«

JUSTICE WALLACE: The court reporter
usually f£iles thenm.

CHAIRMAN SOULES: The only way you
could really identify == you could say the parties
who first asked qu@stians and then he can look at
a deposition and find it.

MR. BECK: The one who paid for it ié
normally ==

MR, MCMAINS: The léwyex who paid for
it is going to be on the fee docket.

MR, BECK: They'’re not going to want
£to do a 1ot of research by looking at the
depositions, but they can look at their fee docket
schedule and determine exactly who tbak it by wheo

paid for it.
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MR, MCCONNICO: 1Is that true? I don't
think in Trévis County it épp@érs on the fee
ﬂack@ﬁn

MR, MCHMAINS: It d@@@n’tvin Harris
Couhty and Nueces Céunﬁy? I don't know about
Travis,

MR. BECK: Steve, I b@t you they keep
a running record of the cost éna how they're going
to be taxed,

MR, MCCONNICO: They do, but I =»-

MR, BECK: That will tell you who paid
for the depositions.

MR, SPIVEY; Steve, I think that was
taken care of when the rule was changed to provide
that the court reporter would attach that
information at the end of the deposition.

CHAIRMAN SQOULES: All right. This is
going to téka sone rewrite Qn'sém's part, but
let's see if we've got the policy down, Sam. And
we're going to have to give Sam some help on
this, But what we're saying is thag the
transcripts should be returned to th@ pérty = Can
we just say who took the deposition? Who paid for
the deposition,

MR. O'QUINN: The problem is, you're
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not going to be ablé to tell, h@c@asarily, as to
who paid for the deposition, but you cén certainly
look at the deposition if you have to and figure
out who took it. |

CHAIRMAN SOULES: You can £ind out the
party who first examined the deponent. But if you
take a deposition -~ "take" in the sense that we
commonly use that. And I lose and have to pay the
Court costsy did I péy for it or did you péy for
it?

MR. MCMAINS: Good peoint,

MR. O'QUINN: But how are you going to
find that out? That's my guestion.

CHAIRMAN SOULES: You can look and
£ind out the party who first @xémin@d the
deponent. And that usually is the party that
starts the proceedings. Will thaﬁ do? David, I'm
tryving to get sam@thing we can use consiat@ntly.
Will that work?

MR. BECK: That's fine.,

CHAIRMAN SOULES: ORQy« ‘Th@ clerk,
where they can locate the lawyers or the party,
will return -~ wae've had some trouble with pérti@ﬁ
or their counsel, but anyway, however you want to

say that ~« return the deposition transcript to
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the party who first examined the deponent, if he
can £ind the lawyer.

And thét will be done one year after the
judgment b@camés £inal and the aésa ié no longer
pending or Qh appeal. That will give us some time
to figure out which ones have been appealad,
ANyway.

In the @vént the clerk cannot locate é patty,
then just do this number 2, "The Court shall, by
order, enter it upon th@ minutes of the court,
spaecify the method of dispcsal that account for
the proceeds according to law.® Apparently,
there's no -~ staff paper is8 & marketable
commodity. So I guess they could actually sell
the stuff.

Three, "The Court cén make such notice
provisions as it wishes or not." Does that get us
through the wicket on depositions that héva been |
filed and will be filed until the practice is
chang@a, if it's chang@d?

PROFESSOR EDGAR: Why don't we
recognize that there are three groups of cases?
There are future cases, there are p@hding cCases,
and there ar@ cases which are final énd disposaed

of. As to future cases, we require that no
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depositions will be filed with the clerk. As to
pending c&s&s énd cés&s which are final, the
Suprém@ Court would simply enter an order
directing the clerk to dispose of th@ﬁ.‘ Why
should that be in the Rules of Procedure?

MR. MCMAINS: That's true.

PROFESSOR EDGAR: I mean, I don't see
why we ought to have a Rule of ?xacéaur@ telling
clerks té do something with o0ld cases, To me,
that’s a clgriaal thiﬁg. It's an adminiatrative
thing and really shouldn®t be a part of the Rules
of Procedure.

CHAIRMAN SOULES: Who can take over a
committee chalrmanship responsibility for the
purpose of figquring out a way to deal with the
stuff that's already on £1ile? Maybe we can get
that 0ff of Sam's back and we cén just deél with
what are we are going to do in the future.

In other wérds. this 209, we wouldn't @V@h
need it as a rule. We would just get & Suprenme
Court order, but give them some h@lp‘an our
thinking about how that order should be worded.

PROFESSOR EDGAR: I'11 be héppy A« I

CHAIRMAN SOULES: Okay. Hadley will

take on how we deal with the o0ld matters. And

474-5427 SUPREME COURT REPORTERS
BETH TELLC CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

286
actually, I think dagasitiaﬁs are about all you
caﬁ isolate. I don't know whether the clerks &r@
going to go through and pull out interrogatories
and requests for documents and éll cﬁét sort of
thing. They probably won't. 8o, Hadl@y, you're
going te¢ take this 209 and work that into & type
of order?

PROFESSOR EDGAR: Unless you wént
to ==« is that all right with ybu, Sam?
MR, SPARKS (SAN ANGELO): Yes, sir.
CHAIRMAN SOULES: And we've generally
got a scheme here thét we can live with.
Let's do take a break from now until

4 otclock, about 10 minutes.
(Brief recess,

CHAIRMAN SOULES: Well, I think we can
probably take 215 pretty quick. Isn't that
subsuming the rule already, thét the burden of the
party trying to offer avid@hc@, if ha didn't
supplement, the burden is on the offeror?

MR, MCCONNICO: I think it probably
is. The problem is that there's nothing in the

rules showing that it must be shown in the
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record,. And that all these cases are going up on
app@él, and there's no record of it

MR, MCCONNICO: I mové that we adopt
the addition. |

JUSTICE WALLACE: 1In other words, that
gives the Appellate Court something to determine
if that's an abuse in discretion.

MR. MCCONNICO: Right.

CHAIRMAN SOULES: Okay. Peeples says
that in a whéla 1ot of words, but it doesn't say
it that succinctly. Is there any opposition to
adding this sentence to Rule 215-5? Those in
favor show by hanas, Opposed?

JUDGE WOOD: I don't oppose; I['ve just
got my hand up.,

CHAIRMAN SOULES: That's unanimous to
adopt. And when I say "adopt," obviously, I mean
recommend the adoption to the Court.

We're going to add a new order. That would
be simply to order that the discovery be nmade
which would be less of a sanction thﬁn any others,
if that's a sanctimn.

MR, MCCONNICO: My only problem is, I
don't think that's a sanction., And I don't think

we should put it under what are sanctions and make
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it part of the list, because we spent all thds@
years trying to say that, first of all, you didn't
have to get ah order before you could get a
sanction. And I don't think we shou&é be
confusing the arﬂéz compelling discovery with
sanctions.

CHAIRMAN SOULES: Let's see, Rule 215,
doesn't it talk about an order compelling
someplace else anyway?

MR, MCCONWICO:; It says ﬁow you don'tg
have to héve an dxd@r to get a sanction. In other
words, vou can have somebody not giving the
discovery requested, and then you could
avutomatically ask for & sanction without first
getting an order compelling the discovery.

CHAIRMAN SOULES: Yes, Number one, a
party may apply for sénations or an order
compelling discovery: s8¢ those are disjungtiv&.

S¢ compelling discovery is something that the lead
paragraph disjoins from sanctions.

Does anvone feel that this is needed in the
sanctions part of the rule? Those who believe
that this r@commendéti@n should be zéj&ct@d show
hands. Those who believe it should be adopted

show hands. Okay. It's rejected unanimously.
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PROFESSOR EDGAR: Should it be
somewhere else, though?
CHAIRMAN SQULES: Well, it says right
at the first that parﬁy may apply f@i sénctioas or
an order c@mpélling discbv&ry. That'®s in 215,

first paragraph, Hadley; and that may get it or it

may not.

PROFESSOR EDGAR: Yes. I think that's
215=-1(B).

CHAIRMAN SOULES: Doesn‘'t that kind of
get it?

PROFESSOR EDGAR: Yes, I think so.

CHAITRMAN SOULES: All right. 239-A,

PROFESSOR EDGAR: This is just
providing for first class maill instead of a
postcard., Rusty?

Mﬁa MCHMAINS: Yes.

PROFESSOR EDGAR: I don't think that
the last sentence that they want to delete on
239-A really is designed -~ I don't think that was
in anyway conflicting with Rule 306ﬁA. It simply
means that a party led the execution on the
judgm@ﬁt, It doesn®t affect its finality.

MR, MCMAINS: Right,

PROPESSOR EDGAR: You ses, the reason
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given for deleting the last sentence here 1is
because they say it will conform with the '84
306~A, the 9%0-day rule we talked about @érli@r but
I ddn‘t think they're =~-

MR, MCMAINS: There's r@&lly not é
conflict. This rule requires them to send notice
of an interlocutory appeal. Rule 306-A regquires
no notice of aﬁything but an &ppealabl@ order or &
fihal judgment.

PROFESSOR EDGAR% No, this pertains to
£inal ju&gm@hts, t00.

MR. MCMAINS: It does both. But 306a
believes only the final judgments or appesalable
order.

PROFESSOR EDGAR: Right.

MR, MCMAINS: All I'm saying is this
is a notice rule that is broader, but I don't
think if monfli&ﬁs anywhere. It doesn't hurt
anything to take it out becausa I think the
failure to give notice will affect the finality of
the judgment. It never affects the finality of
the judgment, it is merely appealability of the
appeal timg periods.

CHAIRMAN SOULES:; Do we need to make

these -~ the clerkes are used to sending post
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eaﬁds. Is there any problem with post cards?
They get ﬁhére s0 it &@ams. They séy khéy wén@ o
have first class mail and take out post cards. I
guess post card is first class.

MR, MCCONNICO: Post cards have navér
presented 2 problem with my practice at all.

CHAIRMAN SOQULES: Do we need either of
these changes?

MR, MCMAINS: Well, there is more
conformity, I guess, in 306a with first class,
although thér@ is also a provision over here for
something else., I mean, the next rule is on
trying to substitute registered to certified
mail. I don't think the courts can afford
certified, to be perfectly honest with you.

MR, BECK: I don‘t either.

CHAIRMAN SOULEQ: Aren't these rules
okay the way they are? Does anyané feel that we
need to change either 239%a or 306&(3) as shown on
174 and 17572 Ccnsénsus then is there is unanimity
that both of these be rejected. |

MR, MCHMAINS: I don'‘t know wh@sa it
is. Is thisg in your section, 306a?

MR. SPARKS (BEL PASO): Yes, I don't

know @x@ctly how it got there.
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CHAIRMAN SOULES: W@’vé ﬁ@nt
everything to Sam that we can'ﬁ find somebody else
to take care of it.

MR, MCMAINS: I have @n@vmuggﬁstian
that may alleviate some 0f these problems if they
want to consider them.

Since the fallure to give notice of the entry
of the judgment affects, obviously, primarily, the
people who are wanting the judgment to be enforced
in sone maﬁn@t and wanting the appeal to get bn
the 1id@. if we want to insure better notice oOf
them, wé ocught to impose obligations on the party
who gets the judgment to give notice and certify
that to the Court, which is more likely to get
done. It's something that counsel ought to be
deing anyway if they want to protect their right
to take an orderly appeal.

CHAIRMAN SOULES: Why dén't you
propose something like thét iﬁ writing?

MR, MCMAINS: I'm just saying, that
may be a better way to do it than &Q impose the
@bligatibna just on the clerks. Clerks for one
thing, don’'t know, necessarily, what an appealable
order is. There are temporary injunctions ahd

stuff like that that a lot of courts do not
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automatically just send out.

CHAIRMAN SOULES: Let's move. If you
would like to submit like that, Rusty, I &hihk it
would be a good idea. Why don't vou ﬁazk on it
and submit it to -~ I guess, that goes to Franklin
Jones; I'd have to check.

Now, that gets us to the filing aspects and
w@'v& got an hour to work before we héva drinks,
which will b% served out in the hallway in the
corridor.

PROFESSOR EDGAR: 316 to 314.

CHAIRMAN SOULES; S¢ that would go to
Franklin Jones. Rusty, are you suggesting you
have on that 306a?

PROFESSOR EDGAR: 23%a, wasn't it?

MR, MCMAINS: I don’t think there's a
problem with 239, although you could do it the
same way, I guess. That requires the party
against the default to send the notice.

PROFESSOR EDGAR: That's what I°'d dos

CHAIRMAN SQULES: If you'll do that,
combine them both and send them to Fraﬁklin Jaﬁes;
part of it is in his bailiwick. Sam has got
enough to do, obviously.

The next series of rules, they may go faster
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than an hour, But they deal with how to to
contend with the need to cut down on the pép@x
£iling in the district clerks's office, same thing
we've been talking about. |

Philosophically, I think they all bear the
same spirit and maybe the same conssquence,

gxcept, in my own mind, reguests to adnmit are

different, just because of way the rule opezat@@.

I mean, they are admissions and they bind and
they're hard ¢to get out éf once they havw been
filed, They're hard to émand and a lot of other
difficulties with them,

MR. LOW: They are part of the record
without even introducing them as distinguishing
that from intéxxogatezi@s. They're automatically
a part of the record.

CHAIRMAN SOULES: And the judge can
take judicial notice of those. He can't take
judicial notice of something that's outside his
file. Well, they can in some things; but he can
take judicial notice for what is in his file.
We'll state it in the affirm&tivaa

MR. BECK: I have some philosophical
concexrn about this Section 5, ”Cartificéh% Filed

in Lieu of Documents.” I don't know what that
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really does.

If our purpose is to somehow save the clerks
space and, thér@fér@, we not £ile a r@qu@ﬁt or
responses, whét is the b@ﬁ@fit of fiiing a
certificate? It's not mandatory. If yvou're going
to £file a motion to compel or something, vou're
going to have to come up with proof o¢f certain
things anyway, £o0 what do we accumplish by that?

MR, BEARD: Nothing.

CHAIRMAN SCULES: I think that's a
good point.

MR, SPARKS (EL PASO): I can speak to
the reason that Tom put that in there. And that
ig, it was primarily so that when another party
that 18 involved in the lawsuit, they can go down
to the clerk's office and see Qhét they might neaed
to do. If nothing was filed ~-

MR, BECK: But a party doesn't héva to
£ile it, though.

MR, SPARKS (EL PASO): I understand
that.

MR, BECK: S0 if they look ét the
raecordes at th@%caurthaus@, they're s8till not going
tb know whether they've got everything.

MR, SPARKS (EL PASO): One of the
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folks that supported this wanted a certificate
£iled for that reason, éa &bat i1f you got in 1&%@,
you could gﬁ £o the clerk'’s office and see what
all they were to do. Bug I'm ﬁ@t adéccating it
I*m saying that's the reason for it.

One thing on the request for admissions that
these rules were trying to address particularly.
in cases like the DES cases, asbestos aasés; the
Daicon Shield cases, those kinds of cas@a, what
we've been getting is -- the situa;ion is, vou get
a request for admissions as to the génuin@ness of
documents aﬁd th@ request is 400 to 500 pages long
with the attachments of the exhibits. And that is
something that ought to be considered when we talk
about whether we're going to file thém or not.

MR, LOW: Luke, cduldn‘t you put in
there, even i1f you marked it out ~-- put in there
that nothing here shall change the 1éw with regard
to those being of the record and be the burden of
-- you know, in the event the case is tri@d or
appealed or something, then it would have to be
£iled, or made a paxt of the record. Because now,
as you said, the Court takes judicial khowl@dga of
them whether you ever offer th@m into evidence

during the trial or not.
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MR, BEARD: What does a h&wly»jsin@d
party -~ how does he gé about getting all the
copies; does he have %é have discovery?

MR, LOW: You just have io call some
lawyer.

CHAIRMAN SOULES: Right now we're on
the request for admission issue, and we'll get to
the broader one in a minute. Could we provide
that the matters that are admitted are deemsad
admitted be £1iled?

MR. MCMAINS; DLuke, I don't think that
the -~ of course, the true concern they have is
the genuineness ¢f the deocument, which may be that
you could distinguish in the reguest for
admissions rule between the ordinarv request for
admissions fact as distinguishes the genuineness
of documents which were attached, if that's what
your troublesome part was.

But I'm like you. The request for admissions
-~ for one thing, if vou don't ever file anything,
it's your word against theirs as to‘wh@ther you
served them and what they were when yau 3®rveé
them. Aﬁd you might wind up with some
unscrupulous lawyers, heaven forbid, which would

serve requests for admissions that they could
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readily admit, and then claim they served set two
which were vary démagimg. And didn't f£ile answvers
to them because they didn't need to; it's no big
deal. And they're different. I m@&n; vou might
get into a dispute as to what thé regquests ars.

CHAIRMAN SOULES: Sanctions and
consequences raised by the requests to admit
almost compel that they be file mézk@d and made a
part of clerk’'s record.

MR, ADAMS: What's the problem with
the £filing regquest for admissions?

CHAIRMAN SOULES: Sam was just talking
about, you know, you may get one this thick.

MR, ADAMS:; Well, you may, but that'e
an axcapti@hal type case. I don't know if we can
solve all the prebl@ms. but we're doing a lot for
the district clerk as it is by getting in all the
depositions.

CHAIRMAN SOULES: Shouldn’t be hard to
live with not having the request -- we're talking
about, Sam, the consequences that come to & party
in connection with the reguest t¢ admit. 1In other
words, I say, "This is what I served,” and Rusty
said maybe some unscrupulous lawyer says, "I

served these,” and I never got & response.
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MR, SPARKS (EL PASO): Wall, I'm for
filihg r@quésts fém &dmissi@ﬁs in responses. I
just wanted to point out ~-

CHAIRMAN SOQULES: 1Is th@ré any
disagreement that we shbulﬂ f£ile 169 discovery
both ways? There's no disagresment on that?
Okay. The filing requirements under Rule 169 will
not be deleted; they will be preserved. 8o the
suggemﬁ@d changés to 169 will be rejected, énd is
that uﬁan&mous? Show by handg. Opposed? Okay.
That will be rejected unaninmously.

MR. BECK: Now, Luke, what about 167
and 1687

CHAIRMAN BOULES:; We're going to get
to depositions, intﬁxrogatariés and reguests for
producticon now. And looking at what the
camm@aaian&ra courts are doing to us and all
forward from whenever these éxe effective, is
there any special reason why these need to be
£filed? We had a special r@ésan on 169, aﬁd then
we'll just get to whether we want to recommend
these changes. Is there scmething that sets apart
interrogatories r@quésts for production or
depositions?

MR, LOW: We don't do that in the
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FPederal Court in Beaumont and it's worked very
well., Now, I don't know of a problem ﬁ@'v& had
with it, do you, Gilbert?

MR, ADAMS: I don't know.‘

CHAIRMAN SOULES: We don't in San
Antonio either.

PROFESSOR EDGAR: Not here.

CHAIRMAN SOULES: All right. Now,
anyone who wants to spaak the need to file in
gén@ral, sihc& we're ﬁot aattiag any of them out
specially, the £floor is open to you.

MR, MCMAINS: What about objections?

MR, MCCONNICC: Objections could be
made in the response the way I read it.

CHAIRMAN SOULES: You would file 3
motiah and I suppose as @vid@ncé -

MR, MCMAINS: Certainly you have to
filé something when you decide to get éﬁy of this
heard.

PROFPESSOR EDGAR: Well, look ét
Paragraph 3, Rusty. As I understand it, this
envisions that if ~~ the Rule 167 on Page 176 ~-
that if a party is going to object to a request,
then it's done by filing a motion, and then at

that point the request and response become a part
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of the xécord, then it's filéd, only if there's
some argumnent about it.

CHAIRMAN SOULES: That practicé
differs from what I think is n@c@asaxyg I think
whenever you file a motion to compel under Rule
215-4, Rule 215, or wherever it comes, you can
attach enough of the discovery inf@rmétian, the
interrogatory ahd the question, or you can just
say, "1 served interrogatories and n@v@r got a
r@spens@.” Then vou don't have to attach anything
into the clerk's office. You can offer your
interrogatories wherever you have the hearing.

If you're going to submit without a hearing,
you probably need to send them to the judge. If
w% pass that rule we don't have to have a hearing,
because he's got to have a record there. But if
you're going to file a motion, you can just put
your interrogatories into evidence or show them to
the judge whén you have a hearing.

But if you need to attach depositions, some Q
and A, or certain gquestions that hay@ begen
answered and vou feel you're entitled to more
worth, or a certain request for production that
you got a response to that yvou fesl you're

entitled to relief about, you can always attach
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that to vour motion and put it before the judge

that way, can't you, or submit it at the hearing

separate and apart from that as an exhibit, and
then withdraw it and take it back with vou 1if the
judge permits you teo?

MR, BEARD: 1Isn't this the place where
we should hear on motions and all, we shouldn't
actually have a hearing?

MR, MCCONNICO: Unless requested,

MR, BEARD: Like you do in federal
court, they respond or don't respond and the Court
enters an order.

CHAIRMAN SOULES: That's what Harry is
going to work on; how we do that. This is kind of
getting to what David raised initially. Why file
or be permitted to filé anything, unless it deals
with & motion where your seeking relief, either a
motioﬁ for protective order or a matién to csmp@l
or for sanctions?

MR, MCMAINS: The only gquestion I have
is: Physically, let’s suppose that I send some
int@rragétori@s put and they send me some anawﬁrs
back. And I'm satisfied with the answers that I
have, and I stick them in my fii@.

And then we march down to the courthouse on
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the day of trial. And on the day of &rial they
say "Well, that wasn't ﬁh& gquestion yvou aak@é.“ I
mean, yoeu know, if there's sone ﬂisputé axiﬂihg at
some peoint there, is a2ll I'm g@hting‘ét, ébuut thé
content of them or the sufficieﬁcy Of them or
authenticity, or for that matter, what happens if
they just aren't ever filed, do we just kind of
ignore them, pretend they didn't exist in the
first place?

CHAIRMAN SQULES: Served. Now, you're
talking about served, not £iled right?

MR. MCMAINS: Yes, I know they're
served. I'm just saying, you have them in your
own little bailiwick there and I'm just concerned
lLike ~- a lot o0f times I get some back that &r@
unsiqh@do

MR. ADAMS: They get into the record
when you read it into the record. That's how they
get inte the record. You don't need to file them.

CHAIRMAN SOULES: But they're not
signed., You can file a motion to compel --

MR. MCMAINS: =« pne thét's not signed
aﬁd he calls me back and he says, "Don't worry
about it; I won't ebj%ci.“ But, you know, éll of

that is just kind of handled and then you rum into
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a dispute over there.

CHAIRMAN SOULES: Then you've got a
problem under agreement of céuma@l. You've got to
get back to that early on =« 14 «- yoﬁ got to get
that in writing.

MR, BECK: Can't that same problem
arise under the present rules?

MR, MCHMAINS: Not 12. I dah‘t think I
have any doubt what a judge is going to do.

CHAIRMAN SOULES: If you don't have a
signature, you should move té compel it. And if
he says, "I won't object,” you should get that in
writing under the rules. I mean, we're going to
have to protect the recorxd, other than by filing
in a district clerk'’s office.

MR, SPIVEY: All you're aéying ig file
something else.

CHAIRMAN SOULES;: But not é bulky set
of documents like discovery documents get Lo be.

MR. SPARKS (SAN ANGELO): Luke, there
is, to me, one reason for filing. And as I
understand the current situatian, it doesn't apply
very much in the state. But some judges do rsad
all that stuff ahd they knéw what the case is

about and what's going on before it gets ¢to trial,
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Yyou Know.

MR. LOW: Thét's,rar@,

MR, SPARKS (SAN ANGELO): And with the
aurreﬁt Task Force recommendations, it lobks like
not many trial judges do it, but some do. I don‘'t
know 1f that's worthy of a réason for £iling them
or not.

CHAIRMAN SOULES: Well, that's a
point,

MR. ADAMS: Do we have provisions
éithex we T &dn't see thém in these amendments,
but somewhere alaa ~= that provide for sending a
copy of the cover letter to the district clerk?
And alsec, do we have a requirement that the
original be méintain@d by the 1éwy@r who
originated the dacumeht? I thiﬁk we need to
address those two aspects.

MR, NIX: It's certainly é good idea,
aspeclially 1f we're not geoing tb £ile the
original,

MR, ADAMS: Thét's the way we do it in
F@déral Court. We send a copy of the cover letter
that enclosez the ansvers to interrogatories to
the district clerk, BSo there is a record in the

district clerk'®s office that there were
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interrogatories that were sent out and then
answers when they come iﬁ, they copy the district
clerk with regard to the answers being made.

But there alsc needs to be a prévision that
the original be maiﬁtain@d by the lawy@r who ==
and it should be évailabla for inspection &t

reasonable times and places by the opposing

coungel.

CHAIRMAN SOULES; By the lawyer that
r@céivas the original, Pat, did you have
something you wantéé to say?

MR, BEARD: 1In Federal Court, we don't
send these letters to the court.

MR. ADAMS: Y¥You don't copy the
district clerk with the interrogatories.

MR, BEARD: No.

CHAIRMAN SOULES: I think the
requirement that the coriginal be kept by the
lawyer that receives lt --

MR. ADAMS: Well, the original is kept
by the lawyer who generated the docum@nt. And the
other side gets a copy, because the original needs
to bé available for iﬁap@ction and should be
maihtained. There should be a requirement that

the lawyver maintain the original for inspection.
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CHAIRMAN SOULES: You don't serve the
original set of interrogatories?

MR. LOW: No. Because the person that
has the duty, that would ordinarily fila. sent
that to the clerk. The people become the
cugtodian far‘th@ clerk.,. You know, ordinarily the
one responding would send the original of this and
the interrogatories or answers or what, and he
bacomes a cusﬁmaiam for the clerk; that's the way
we look at it.

MR., ADAMS: That's the way it's done
in Federal Court.

MR. LOW: And then what Gilbert
suggests, if they mail a letter like that, the
lawyer would have trouble in saying, "Well, wait a
minute; they weren't signed,” or something and
then you say, "Fine, they weren't signed. Strike
Rule 21%, strike all your stuff. You haven't even
answered; that's gaad*“’ You know, he's got to
come up with something.

MR, BECK: I have three spaecific
amendments I°'d like to make of this Rule 167.
Under Subparagraph 3, the underlined addition, it
starts out, “b§ £iling a motion," I would-am@nd

that to read as follows: "By filing an
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appropriate motion setting forth,"” and then I
would strike "separately” and put, "in detail the
nature of the dispute, period,” and strike the
rast of that sentence. |
And the reason I put "an appropriate motiocn”
is because you may get a motion to compel, you may
get a motion to quash, 8¢ either party may be
£iling a motion addressed to that discovery
dispute. And I think "setting forth in detail"
will probably catch or allow the Court to get
gsufficient information to hear that thing on the
motion if the Court so desires, rather than having
£0 have an oral appearance.
CHAIRMAN SOULES: Those in favor show
hands.
MR, ADAMS: Well, you need a response
to the motion.
PROFESSOR EDGAR: I want to write it
down.
MR. MCCONNICO: May I say saméahing?
I think what we need to do there is to get the
ilanguage of Peeples and make this consistent with
that decision. Because we need to say in all
these responses, if they're making objections,

they're setting out the specific legal objections
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that the Court can sse, because that's what the
Supreme Court has said in the recent decisions.

They said 1if you're going to make an
objection to a request for pz@duc&i@nvar anything
else, you've got to set out the specific legal
cbjection. And we should go ahead and use that
language in the ruls.,

MR, BECK: That's agreeable; that's
fine. That's all right.

JUSTICE WALLACE:; What was his
amendment now?

PROFESSOR EDGAR: All right. Where
are we now? You're superimposing a recommendation
over David, Steve?

MR, MCCONNICO: I guess I'm adding to
its All I°'d say is "by £filing a motion setting
forth separately each request and response and any
objection should be a specific legal objection,”
something to that effect, because that's what
Pgeples states and that's what every other
decision they've been writing lately --

MR, BECK:; But there can be more than
just a specific legal cbjection, though.

MR, MCCONNICO: There can be.

MR, BBECK: But burdensome, that's not
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really a legal objection.

MR, MCCONNICO: The Supreme Court,
though, in the opinions is saying, "You've got to
set forth a specific legal objection to a request
for production or you have waived your
objection.®

| MR. BECK: ©No. But 3 speaks -- it
says "if" objection is made. And really what this
is speaking to is how you get a hearing. See, 3
comes into play after the request is filed, after
the response is filed, and now you’re at the
stage, what do we do now?

And what I'm suggesting is§that we just
simply say "by filing an appropriate motion
setting forth in detail the natﬁx%}qf the
dispute.” And I'm not webbed to that last
language, but all I'm saying is the motion can be
a motion to conpel, a motion to guash, or motion
to limit. There are various motions that can be
filed. And I want to make sure that the Court can
be in a situation where it can rule and resolve

the dispute by gimply looking at the motion which

was filed and any response to the motion which may
be £iled.
CHAIRMAN SOULES: How about *setting
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forth the nature of the dispute,” and not "in
detail." We've stricken that kind of language
from time to time, even from what we require of
the opinions of the Court, because whéth@x they
add or don't add is not -~ anyway, that's just my
thought.

MR, BECK: Luke, it's probably going
to have to go farther than that, because if we're
not going to £ile the regquest and we're not going
to £ile the respaﬁs@, I think@gaed practice would
dictate that if you're going to £f£ile a motion to
compael, vou attach both the request and the
response, or at least relevant portions thereof.

MR. MCCONNICO: I don't have any
problem with that. And I think ~~ why don't we
put here in Paragraph 2 "the response to any
request made under this rula and specific legal
objections, iIf any®? P&%chat language in right
P bueLe, "shall be served within 30 days after
service of the request,”

CHAIRMAN SOULES: That's more than
Peeples requires. Peeples requires that it be
done at the submission of the motion but not at
the time of the objection,

MR, MCCONNICO; I don't know if that's
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righte.

CHAIRMAN SOULES: I don't know either
for sure. Here's another alternative, though. We
can follow David's suggestion to say *by £filing an
appropriate motion setting forth in detail the
nature of the dispute® and add, "and the grounds
for relief sought.”

MR, BECK: That's fine.

CHAIRMAN SOULES: Protective order
would be assertion of privilege.

PROFESSOR EDGAR: The nature of the
dispute and what?

MR. ADAMS: Don't you want to file
the responses too?

CHAIRMAN SOULES: Well, that would be
enconmpassed, as David perceives it, in "setting
forth in detail.®”™ You can set forth by
attachmenteg 0y ==

MR. BECK: You can do it one of two
ways; elther attach the requested response as
exhibits, or you may just want to retype the
relevant portions in your motion.

MR., ADAMS: No. I'm ¢talking about the
response to the matioh. Bgcause I think most

lawyers, with good draftmanship, in accordance
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with the rules, vou're going to set out the
interrogatory, you're going to set out the answer,
vou're going to set out the request for
production, and then what they att@cﬁﬁd ALY =
your problem with it, their response. So the
court can guickly look at the regquest, quickly
loock at the response and consider it with regard
to the rest of your motion.

MR. BEARD: If we'zre going to go to a
motion practice without a hearing, you ought to
change it to "either party may move for certain
relief.” Because on most of these matters we
don't need hearings.

" JUDGE WOO0D: You know, there's a large
number of district judges on the state courts that
need help on that, when they get that kind of a
document, by way of oral presentation of your
motion. I think, knowing a lot of them that I do,
some of them can handle it fine without a
hearing. But others simply wouldn't be in
position to do it, I don't think.

MR. ADAMS: Under the Federal practice
in our area, and I'm sure it's probably getting
pretty universal, the lawyers are charged with the

responsibility of communicating with each other.
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If you have a complaint to an answer Lo
interrogatory or request for production, before
you even present a motion to the Court, you've got
to certify that vou've made a g@nuiné effort with
opposing counsel to get that resolved. AaAnd I
think that that is something that is progressive
@ﬁaugh’that it ought to be included in our state
practice.

JUDGE WOOD: I would have no objection
to that at all. But I just feel like that there's
some judges that aren't able to cope with that
kind of thing, becsuse it's pretty complex,
without some oral help by way oral presentation
from the lawyers.

MR, ADAMS: 1I'm talking about before
you have that, they have made a genuine effort to
gaet it resolved among themselves and then that
aids the Court, too in =--

MR, BEARD: Well, the Court can always
have an oral hearing. Federal Courts occasionally
have oral arguments on motions; not c¢ften, butg
they do,

So I think it ought to be, vou know, you move
and the Court can have a hearing if he wants one,

but noet if he doesn’t. Because I £ind that most
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of the refusals to answer interrogatories are
frivolous, as far as I'm concerned, and they end
up being compelled to answer.

CHAIRMAN SOULES: Well, iat’s 8Q@ .

JUDGE WOOD: I think it's all right to
leave it optional with the Court whether or not to
have an oral hearing on it. If he feels like he's
in position to pass on it and wantsg to¢ without
argument, that's all right. But I think a good
many ©f them would kind of like to hear the
lawyers.

MR. MCCONNICO: I think Harris County
is working well where they only have oral hsarings
on motions to compel if one of the attorneys
request Lt. I think most of the frivolous motions
to compel are alresady worked out and they never
have a hearing on them,

That's the only state district court in Tegxas
that I'm familiar with where they're not having
oral hearings on motion to compel,

CHAIRMAN SCULES: Okay,‘ We've got the

motions desgoribed in 166-B{(4), that's protgctive

grders, and 215-1, which is motions to compsl.

And then you talk about reeponses; I'm not sure

whether we need responses.
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What about, David, just "by sayving filing a
motion pursuant to Rule 1l66-B or 215%7

MR, BECK; Just a nminute; let me refer
to those. |

CHAIRMAN SOULES: The protective
orders are in 166-B, and all the other motions are
in 215, cowmpelled and sanctions and all that.

MR, MCCONNICO: Where would we place
that?

CHAIRMAN SOULES: It would be “by‘
filing a motion,” and strike all the balance of
the underscored language that we've been talking
about.

MR, BEARD: I don't think we ought¢ to
tell the lawyers what they ought to put in that
motion. If they don't know what they've got to
put in there, they aren't going to get any relief
ANYWAY .

CHAIRMAN SOULES: Pursuant to Rule
166-B. You know, we've tried to keep things in
one place.

PROFESSOR EDGAR: "By filing & motion
pursuant to Rule 166-B or 215.°7

CHAIRMAN SQOULES: Or 215. And let it

go at that. That talks about hearings, and then
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we'd only have to deal with how the motions are
conducted on discovery in those rules, if we want
to change those rules.

MR. MCCONNICO: And then ﬁust leaving
out at all that "setting forth separately to
request and response” and setting out the nature
of the dispute.

CHAIRMAN SOULES: What the Court can
order, all that?

MR, MCCONNICO: Just leave it all out.

CHAIRMAN SOULES: All that's
controlled by the rules.

MR, MCCONNICC: In other words, that
would be the end of that paragraph.

CHAIRMAN SOULES: Yes.

PROFESSOR EDGAR: Wouldn't you keep the
rest of that paragraph in there?

CHAIRMAN SOULES: No. Because what
the Court can do is also governed by those other
rules.

PROFESSOR EDGAR: Yes. Qk&yo

MR, MCCONNICO: 166~-B takes care of
that last sentence.

PROFESSOR EDGAR: Right.

CHATRMAN SOULES: Or 215 if it's the
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ganctions or motion for compelling.

MR. SPARKS (EL PASO): Luke, do you
want to read that, what you've got?

CHAIRMAN SOULES: It would just be
167-3. I want to get back to the original rule so
I can look at it & minute., 167-~3, well, I guess
we can't take out the last sentence.

MR. BECK: Where are we, Luke?

CHAIRMAN SCULES: Why do we need to
change 3 at all? It looks to me like it gets the
job done whether something is filed or not filed.

MR, BECK: Are you talking about in
its pregsent form?

CHAIRMAN SOULES: Just leave it like
it is.

MR, SPARKS (SAN ANGELO): You've got
the "filed with the Court™ part that you need to
strike out.

PROFESSOR EDGAR= Now, with respect to
167, what are you going to do to number 37

CHAIRMAN SOULES8: I'm seving, I don‘'t
think we need to do anvthing to ity I think it's
okay the way it is.

MR, BECK: The problem it presents

Luke is, 4if neither the request noer the response
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was flled at the courthouse and somebody picks up
the phone and says, "I want a hearing.,” what does
the judge have before him?

MR, ADAMS: You've got tnvfil@ &
motion.

MR, BECK: No. You don't have to file
a motion.

MR, ADAMS: You request a hearing by
£iling a motion.

MR. BECK: No. But it doesn't say
that, The present rule just says "either party
may request a hearing.,”

CHAIRMAN SOULES; Oh, I see. "BEither
party may,"” insert, "file a motion.,"

MR, BECK: I think that'a what this
additiad does. See, the reason the present rules
just say yvou can request a hearing is because the
Court has both the request and response before him
now; they're filed of record.

CHAIRMAN SQULES: Okay. The only
thing we would add there would be "request a
hearing® and insert "by £iling a motion pursuant
to Rule 166b or 215."

MR, LOW: But Pat's saying and we

might want to call it to the Court's attention,
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for determination without a hearing, that's the
gquestion here,

MR, BEARD: Well, I'd like to move to
that practice if we can, where the Cohrt can rule
right guickly on this thing.

CHAIRMAN SOULES: Barry is going to
have that for us in September.

MR. BECK: But the suggestion that was
just made really allows the option of either
having a hearing or not haviég a hearing.

MR, LOW: But it says "may request a
hearing by £filing."

CHAIRMAN SOULES: You could take out
"regquest a hearing” either party may file a motion
pursuant to. That's probably the best way to do
it, We're not talking about hearings, because we
can deal then with whether or not we have hearings
when we redo 215 and 166b; then we cover it.

MR, MCCONNICO: That's right.

CHAIRMAN SOULES; Just say "if
cbjection is made to a request or to a response,
@ither party may file a motion pursuant to 166b or
215,% and then what happens after that is covered
by 166 and 215.

MR, BECK: That takes care of 1t
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CHAIRMAN SOULES: And then, really.,
that second sentence is redundant in 3. The last
one may not be because I'm not sure that it says
designate a place and all that over h@ra, Let's
see if it's in 215.

MR, MCCONNICO: Iz's in 166~B, I
think., As te land, that's 1l66b, Section 2, Part
2-C.

CHAIRMAN SOULES: To designate the
place is really not =-- I guésa that last sentence
needs to be kept.

MR, LOW: 166 doesn’t talk about the
Court ordering there; it's just talking about
what's permissible. That last sentence, I think,
is just dovetailing "the Court may order.”

MR, MCCONNICO:; It is only as to land
as it's specified in 1l66b. It's not specified as
to anything else, the last sentence of 157(3), 80
you need it.

CHAIRMAN SOULES: Okay. S0 we could
go to this 167. Where we are with this is, it
would be amended to ~- we're talking about 167(3)
would be amended to take ocut the words "request a
hearing® in the second line and put in "file a

metion pursuant to Rule 166-B or 215.," And leave
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all the rest of it and just leave the rest of the
rule as it is.

MR, MCCONNICO: How would it read now,
Section 37

CHATRMAN SOULES: All right. “If
objection is made to a request Or O a response,
either party may £ile a motion pursuant to Rule
166b or 215, Then the Court may order or deny
production within the scope of discovery as
provided in Rule 1l66b.°"

MR, MCCONNICO: But to get back =

CHATIRMAN SOULES: That's not right
either "or 215," because 215 orders it be made.
166b has protective orders in it.

MR, BECK: Why do¢ you need that second
sentence if vou've added "pursuant to Rule
166-B"7

CHAIRMAN SOULES: I think yvou do not.

MR, LOW: It might not, though, talk
about what the ~-~ 215 talks about what the Court
can do, But 166 doesn't really talk}abaut the
power of the court, and maybe you don't need it.

CHAIRMAN SQULES:; Yes, it does.

MR, LOW: Wheres

CHAIRMAN SCULES: In 4, where we're
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r@ally focusing, Buddy, as 166b(4), protective
orders. But I don't want to isclate that; there
might be other parts.

MR, LOW: But, see, th@zé are just a
few things in there, though. That doesn't talk
about the protective order. It talks about, you

know, the limiting it and so forth.,. It's not all

encompassing.

CHAIRMAN SOULES: But this says "order
or deny discovery.,” in what we're looking at in
167,

MR, MCCONNICO: Luke, can I read that
first sentence to ses if I have it right?

CHAIRMAN SOQOULES; Okaye.

MR, MCCONNICO: "If cobjection is made
to a request or to a response, eéither party may
file a motion pursuant to 166b ¢r 215 then do you
egliminate setting forth separately each request in
response to controversy or do you eliminate
that."” Then do you eliminate "setting forth
separately sach request ahd r@sponag\in
controversy”?

CHAIRMAN SOULES: Right. |

MR, MCCONNICO: You eliminate, that?

CHAIRMAN SOULES: Just follow the
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rules., And if we want to set out what any kind of
a motion has to have, we'll do it where the
motions are spoken to in the rules in 166b or 215,
80 éhat we don't have requirements féx motions
acait@r@d through the rules.

MR, MCCONNICO: Okays

CHAIRMAN SOULES: Which is what we, of
course, tried to consolidate things last time
around, And ﬁh@n the only part of the next
gentence that may not be spoken to elsewhere is
"the Court may order or deny production.”™ And I
guess that's really --

MR, BECK;: I don’'t know why it's
necessary because in the preceding sentence you've
added the phrase "pursuant to Rule 166b or Rule
215.Y And those rules prescribe the scope of
discovery and what sanctions are available. Why
do you need to say it twice?

CHAIRMAN SOULES: It's in 215 anyway.
It says, “"1If a party fails to file a response to
do anything else the Court may Qrd@; production in
accordance with the request.”

PROPESSOR EDGAR: Why don't you say
"may £ile a motion and obtain relief pursuant to

Rule 166b and 215%7? Because the flrst part of
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this talks about you file a motion pursuant to it,
but you also get relief pursuant to it, do you
nok?

CHAIRMAN SOULES: E1l Paﬂé Sam, where
we .are with this would be on 167{3), "If objection
is made to a reguest or t0 & response, e@ither
party may." This would be the only insert. "File
a motion and obtain relief pursuant to Rule 166Db
or 215." Then you would delete the second
sentence in the existing Rule 167(3) and retain
the third and final sentence of Rule 167(3).

Let's see show of hands. How many are
willing to recommend this with those changes?
Opposed? That's unanimous to recommend.

Then certificate in lieu of documents, do we
want to reject that? How many feel that should be
rejected?

MR. BECK: I move we strike that
second sentence under 167(5). I think the whole
purpose of thisgs is to avoid the necessity of
£iling things at the courthouse and‘to save space
for the clerk., It makes no sense to me to file a
certificate particularly when it's not mandatory.

CHAIRMAN SOULES: Those in favor of

adopting the first sentence of proposed 5 and
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deleting the balance ¢f the proposal --

MR, BECK: Luke, I think we ought to
leave that last sentence in there because there
may be some situations where the Court, upon
motion, might want those things to be filed.

CHAIRMAN SQULES: Okay. Those in
favor of adopting the first sentence of proposed
5, striking the second sentence and retaining the
last sentence.

PROFESSOR EDGAR: I've got a
question.

MR, MCCONNICO: We're going to have to
change the title.

MR, MCMAINS: The title doesn't fit
glther.

MR. ADAMS: Would this be an.
appropriate place to have that the original be
maintained and available for inspection.

MR, MCMAINS: Yegs.

CHAIRMAN SOULES: Why don't we say
"custody of originals®"?

MR, BECRK: Luke, I've got a
suggestion.

CHAIRMAN SOULES: Yes, sir, David. Go

ahead.
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MR, BECK: The suggestion I had
written down was, "the originals of such request
or response shall bé maintained by the party
receliving same and shall be av&ilablé for copying
and inspection by other parties to the suit.”

What that allows is & subsequently brought-in
party to go to one of the other parties and say,
"Look, I want copies of everything.” And that
way, they've got 2 right under the rules to get
it

CHAIRMAN SOULES: I think that ought
to be the lead in sentence and this ought to be
entitled "Custody of Originals." And then say, “A
party serving shall not file,"” and then say, "The
court may upon motion of good causs permit
filing."™ And that all deals with custedy of the
originals what vou do and deon't do.

MR, LOW: The party that originates
the originals, does he maintain it or does he mail
it to somebody else? Isn't it better that a party
who originates the original of the document would
maintain it because ordinarily right now we just
send copies certified mail? You know, we don't
send the originals to the other party. Do we want

to start now sending the originals to the other
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party since wa‘r& not filing, or do we want to
have the person who originates the document be the
custodian of the original? It doesn't make any
diff@?@nce?

CHAIRMAN SOULES; Strangely enough,
the rules are inconsistent. There are some of
these rules that reguire that you serve the
opponent and f£ile a copy, and others that you are
to file the original and serve a copy. Aand I've
forgotten which it is, but the request to admit
and the interrogatories differ on that. But, now,
of course, that's going to be changed because
they're not having any £iling.

David, is it your view that the party
receiving the discovery --

MR, BECK: You can do it either wvay.
Traditionally, in state practice, we've always
filed an original with the Court. And, you know,
I know I always go into cardiac arrest when I see
an original 0of the document, a discovery document,
in my file.

S0 the way I've proposed it is, just the
original be served on your opposition, and they
have the cbligation to maintain it, but you can do

it either way.
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MR. MCCONNICO: I think since the
party answering it is the party yau’ra-filiﬂg it
with, they should have the original, just as
clerical. They are the party that’mvgaing to be
responding to it, answering it, putting their
signature on it, interrogatories or requests
for ==

PROFESSOR EDGAR: That would be the
party axiginatiﬁg it then, Steve.

CHAIRMAN SOULES: See the last
sgntence of Rule 169~1 says "a copy is filed with
the clerk.,” A copy of request to admit are filed
with the clerk. You see, that's the point. The
last sentence of Rule 169~1 says that "a copy of
the request to admit is filed with the clerk.”

PROFESSOR EDGAR: 1I'd change that.

CHAIRMAN SOULES: We just didn't get

that last time around. Of course, we're not going
to file anything with the clerk s¢ that takes care
of it.

PROFESSOR EDGAR: You are on
admissions.

CHAIRMAN SOULES: 8o the original
request for admissions should be filed with the
clerk.
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PROFESSOR EDGAR: Th@h‘s what I°'d do;
that's what 1°'d say.

JUDGE THOMAS: Luke, may I suggest,
just so there would be no gquestion, that the
language also, instead of leaving this in t¢wo
separate senktences as we presently have, "A
request or response under this rule shall not be
filed with the clerk of the court unless the Court
upon motion and for good cause permits the £iling
of such request responsge,"”

The way we have it broken out now oneg place
it saye, "You shall not do it," and then it
immediately sayvs, "the Court mavy." And so we know
what we intend, but just so there's no question,

CHAIRMAN SOULES: Okays. How would you
say that now?

JUDGE THOMAS: "A request Oor response
under this rule shall not be filed with the clerk
of the court unless the Court upon motion and for
good cause permits the f£iling."

PROFESSCOR EDGAR: ”P%rmi&% the same to
be filed.”

JUDGE THOMAS: Yes.

CHAIRMAN SOULES: Okay. I see. That

makes sense.
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PROFESSOR EDGAR: I have a question
about this. Shouldn't Paragraph Number 5 actually
baecome Paragraph Number 3, and then 3 become 4,
and 4 become 5? Because we have a rﬁl% here and
we talk about the time for the request and the
response. Then we should say that it’s not to be
filed unless the Court permits it to be £iled.
Then we talk about if an objection is made to the
roagquest response.

It seenms to me that's the order in which it
should be placed. Because the way we presently
have it constructed, we've got an objection over
here before we talk about whether it's to be filed
or not. And I think it would be smoother if we
move 5 over with Number 3.

CHAIRMAN SOULES: 5 would be 3.

PROFPESSOR EDGAR: Right.

CHAIRMAN SOULES: 3 would be what?

PROFESSOR EDGAR: 4. And 4 would be
5. And I think that would make more sense or be a
little more orderly.

CHAIRMAN SOULES: David, give me youy
custody point again.

MR. BECK: The sentence I have is,

"The original of such request oé response shall be
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maintained by the party receiving same and shall
bé available for copying and inspection by other
parties to the suit.,”

CHAIRMAN SOULES: All right. Picking
up from there then, the balance of what we would
renumber to 3 would be, "A party aarviﬁg a request

under this rule shall not file such a request or

response with the clerk of the court unless the

Court upon motion and for good cause permits the
£iling."”

PROFESSOR EDGAR: "Permits the same to
be filed.”

CHAIRMAN SOULES: “Permits the same to
be £filed.” And the title of this would be
"Custody of Originals by Parties.”

MR. BPARKS (EL PASQ): I have one
change on Dave's recommendation and that is. If
we say "The original of such request and response
shall be maintained by the,” and then say, "party
receiving the response.” That way, you've got the
gsame party who receives the response; he keeps the
original and has both the originals.

MR, MCCONNICO: But he doesn't receive
the request.

MR. SPARKS (EBEL PASO): I mean receives
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the request, ves.

MR, LOW: Let me raise one point. In
Federal Courts, other places, what are vou doing?
Like here in Austin in Pederal Court,rda you mail
the original to them or are you maint&iniﬁg the
original document, the one that creates the
daqum@nt? What's happening?

Bgcause, see, I know, we don't have to be
like federal court but this makes it a little nore
difficult. Secretaries say, “"Okay. Now, here in
this case, this is Federal Court, I'm supposed to
keep this copvs. But in State Court the original
is supposed to go there.”

And I don't know what they're doing, and it's
not a big deal; it just makes it more
complicated. If we could do the same thing
they're ordinarily doing in Federal Court, it
would just make it simpler. But I don't know what
the other Federal Courts are doing. What about
Dallas, Frank?

MR, BRANSON: Buddy, I don't know
either.

MR, SPARKS (EL PASG): Some people
send originals and some people send copies.

MR. LOW: Uniformly in Beaumont, our
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rules in the eastern district is that if you
originate the deocument, you are the creator, you
are the keeper. I don't care what the document
is. 1If you created it, vou keep it. V&nd you
better keep custody of it.

MR, BEARD: Don't you have duplicate
originals as a practical matter?

MR, LOW: We hope that every copy is
like, you know, thev're all certified and
avexythihg. But I'm saying, we have standing
instructions, we mark ong ==

CHAIRMAN SQULES: How about this?
"Originals of the request and response will be
retained by the parties.”

PROFESSOR EDGAR: "Of the originator.”

MR, MCCONNICO: Or "drafter.”

CHAIRMAN SOULES: "Originating and
receiving the same.” |

MR, MCCONNICO: No, just put
"originate.” I don't think it matters; we're just
going to have to bg consistent.

CHAIRMAN SOULES: My concern is
whether we ought to do it at all. We're getting
it into -- there are going to be planty‘af

copies. Can‘t copies be used?
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MR, LOW: They will be used. And 1
don't know what diff@r@hc@ that it makes,
gxcept ~-

MR, ADAMS: A party couldvﬁavw S48y,
some original document, a will, or ahy instrumant
that is an original, that another party has
requested. But he wants to maintain that
original.

MR. LOW:s Rather than mail it.

MR, ADAMS: Instead of mailing it out
and taking a chance of it getting lost or whatsever
it is, they want to keep that original. And in
federal practice, the person who originates
whatever document keeps the original of it. And I
think that's & better practice.

MR. MORRIS: I do to,

MR. MCCONNICO: The benefit I see of
it is, it tells it shall be avallable for copying
and inspection by other parties to the suit. And
if you have multiple parties, then maybe some of
that discovery never went to a third party or
fourth party defendant. They know who to go to to
get a copy ¢f it; it says in the rule.

CHAIRMAN SOULES: Try this one. "True

copies shall be retained by the party
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originating.”

MR, BECK: Or just put & duplicate
original., |

CHAIRMAN SOULES: Exc@pt‘what if it
doesn't have a signature? You knaw,.l'm concearned
about telling my voung lawyers, "Boy, you better
keep something that's got a signature on it in
your file." I don't know whether I can -~ I don't
have as many lawyers as you do, David, but can I
get them all to keep originals in the files?

MR. MCMAINS: We're going to start
meeting clerks ~~ we better start maintaining
f£iles that we are responsible for.

CHAIRMAN SOULES: Well, it's one
thing, though, to keep a machine-made, true copy
in the file, and that we all do that; that's
already done., That's my concern.

MR, BRANSON: ¥You run intoc some
situations where the copy is not going to do you
much goocd. For example, you've qot a set of
nurse's notes with time changes &n&}diff@zﬁnt
colored inks., That original document tells you an
awful lot that a xerox copy doesn't,.

MR, LOW: And when you get ready to

mail that, vou'd rather, since it was yours, have
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a better copy than the opposition,

MR. BRANSON: Sure.

MR, LOW: Or if it's your client's
will attached to it, you'd rather k@ép that
original rather than mailing it to somebody else.

CHAIRMAN EOQOULES8: This is a response
and a request; this is not source records,

MR, SPARKS (SAN ANGELO): But you
don't want one rule for the response and one rule
for the documents. To me, it's more consistent
just to leave all of the originals with the party
that has it.

PROFESSOR EDGAR: I think that's
right.

MR. SPARKS (SAN ANGELO): I¢t's just
very consistent and easy for your clerical help to
keep up with.

PROFESSOR EDGAR; It makes sense,
Luke. It just sounds logical.

CHAIRMAN SOULES: It seems illogical
for me to serve you with interrogatories that I
don't even have a signature on, just a copy. But
maybe my logic is just not working right today.
If I serve you with interrogatories, I serve you

and have a statement of service on it too.
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MR. ADAMS: But, Luke, that's what you
do nows, You serve the opposing counsel a Ccopye.
That's what you send them. All your secretaries
always copy == they send the mriginél to the
clerk at the courthouse and you send opposing
counsel a copy. Now, you're just going to keep
that original and if it ever has to be filed ~--

CHAIRMAN SQULES: Well, tﬁis is much
ado about nothing, I guess. I guess anyway we do
it is fine. I'm just concerned about whether or
not the party who's charged with custody, what
happens when he shows up in court with a document
that doesn't have an inked signature on it, all
it®*s got is a photocopy of the original. All he's
got is a machine copy. And he does not have a
inked signed copys. It’s not on bond; it's just a
machine copy. Does that preclude the use since he
can't produce the original?

MR, ADAMS: What if you went down to
the courthouse right now and you opened up the
district clerk's file and it wasn‘tlgiqn@d?

CHAIRMAN SOULES: That's the clerk's
problem, not the pazrty's problenm.

MR, ADAMS: They've got to file it.

PROFESSOR EDGAR: A copy that you
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1 didn't sign, that’'®s not the clerk’s fault,
2 MR, LOW: That'®s right., The clerk
3 doesn't check o see 1f it's aigﬁ@d. And you sent
4 that other -- you better have sent tﬁat other
S lavyer a copy that's signed.
6 CHAIRMAN SQULES: I'm not talking
7 about not «- where a photocopy doesn’t show a
8 signature.
9 MR, LOW: I understand.
10 PROFESSOR EDGAR: Well, this problem
11 is only going to arise in the event there's some
12 disparity between what was sent and what was
13 received. You see, if all of them jive, then
14 there’'s no problem about having to produce an
15 original. It¢t's only when there's some
16 discrepancy, and you damn well better have that
17 original.
18 MR, MCCONNICO: But I think Luke is
19 saying the problem is ~~ we're just saying you
20 have to keep the original, the person that
21 originated it; you've got to keep the original in
22 your file. So what happens when you lose the
'23 original and all you have is a copy?
24 PROFESSOR EDGAR: Well, if there's no
© 25 disparity between the copies that are floating
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around, then nothing is going to happen because it
doesn't become material, whether or not you have
the copy or net. That's the way I'd solve it.

MR, MCCONNICO: Okays
CHAIRMAN SOULES: Okay. We're going
to require more than the retention of @ true

copy. This committee is going to have a rule that

requires more than the retention of a true copy.

Is that the consensus?

PROFESSOR EDGAR:; The retention of the
original.

CHAIRMAN SOULES: Yes.

PROFESSOR EDGAR: Yes. That's right.
The originator retains the original.

CHAIRMAN SOULES: I'm just trying to
get whether we want a policy that requires more
than a true copy to be kept. Because we are now
saving that an original has to be kept and a true
copy is not enough.

PROFESSOR EDGAR: No. We now say that
the original is filed with the clerk, where we are
in this clerical filing. S¢o now we're going to be
the clerks.

MR, MCCONNICO: That's what we don't

like.
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PROFESSOR EDGAR: I understand. But
that's the inevitable result.

CHAIRMAN SOULES: Well, not
necessarily. If a true copy is kept énﬁ that's
enough, then that gets it.

MR, LOW: I have one fille that just
has originalsz, and then I keep my own copies just
like I would have if I1I'd mailed those to the
clerk. I just keep originals because I'm the
custodian., If a deposition is taken, they take ny
client's deposition, I don't even have that
criginal, vou know, but I keep originals,

CHAIRMAN SOULES: I object to your
reading the interrogatories in evidence because
you don't have an original in your file.

MR, LOW: What rule is that?

PROFESSOR EDGAR: 1I'd overrule your
objection.

MR, MCCONNICO: I didn't hear the
objection.

CHAIRMAN SOULES: My sbj&cti@n is he
can't read the interrocgatories because he can't
produce the original, if we're in trial.

MR. MCMAINS: If they're your answers,

you had to repeat it on yours, 80 whatevey =-

512-474~-5427 SUPREME COURT REPQRTERS
ELIZABETH TELLO CHAVELA V., BATES




10
11
12
13
14
15
16
17
18
19
20
21
22

23
24

25

342

MR. LOW: You can't introduce your own
answers to an interrogatorys

MR. BECK; 1Isn't that where the best
evidence rule comes in? |

CHAIRMAN SQULES: Okay. I hear what
you'lre saying. If that's what we want to do,
that's fine.

MR, MCCONNICO: What's the problem of
just saying "a true copy of such request® and
substituting that for "the original." What
problem would that cause?

MR, ADAMS: The same thing. What you
would ordinarily £ile with the district clerk, you
keaep.

PROFESSOR EDGAR: That's right.

MR. ADAMS: 1In readiness to be filed.

CHAIRMAN SOULES: That's not addressed
to Bill's guiestion. Does somebody want to
answers Bill's guestion? What's the problem with
just requiring true copies?

PROFESSOR EDGAR: Because if there's
evar any question between the validity of the
copies that the lawyers have, what you do now is
go look through what the clerk has got on file.

And the clerk's copy is going to control. B8o you
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need to have that original some place. And the
policy being voiced here is that that should be
the responsibility of the originator of the
document. That'’s why.

MR. LOW: Well, you've got to do
something with the original; you'zre just not going
to throw it away.

CHAIRMAN SOULES: Buddy, I'm concerned
about what happens 1f it getes misplaced.

- MR, LOW: I°11 tell you what will
happen. You get with another lawyer and you say,
"Look" -« I think this is what a lawyer would do
if his secretary misplaced one., You would get
with the lawyer and you say, "Look, I can't find
my answers t0 interrogatories I gave you. Would
you give me a copy?" He'll give you a copy and
you go on and you don't talk about originals.

CHAIRMAN SOULES:; Okay. Let’s just
see hands. Who keeps them, the party receiving or
the party originating? I want a show of hands,
which way because we've passed it out?

MR, SPIVEY: I vote "yes."

CHAIRMAN SOULES: How many feel that
the originating attorney should keep the

original? Okay. How many feel otherwise? All
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right. So it is 10 to 1 that the origirnals be
kept by the originating attorney.

MR, ADAMS: 1It's going to be available
for inspection. |

CHAIRMAN SOULES: And available.

MR, SPARKS (BEL PASO): We haven't
spgk@n to Glilbert's suggestion that I like, and
yoeu-all may not. But I like in the rule, like
they have in the federal rules that practice in,
that you have the requirement of a good faith
attempt to eliminate problems before yvou £lle a
motion.

Can you say "either party after" -« I'wm
looking at what used to be 3 and is now 4, on
amendment. It says, "if objection is made to e
request or to a response either party.” and then
insert there "may after good faith effort to
resolve a dispute may file a motion.”

CHAIRMAN SOULES: 1If we're going to do
that, I think we ought to do it in the requisites
of motion and it should require c&rgﬁficatien that
that's been done, And we would need to put it in
166b and 215 if we're going to do it.

How many feel that that shouid be made a part

of 166-B and 215? Those opposed? That's

512-474~5427 SUPREME COURT REPORTERS
ELIZABETH TELLO CHAVELA V. BATES




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

345
unanimous.

Okay. As far as our £filing, our preservation
of originals and availability and not filing
except on good cause, will that apply to all the
rest except for the special problems with
depositions since they =«

MR, MCMAINS: Do you mean requests for
admissions?

CHAIRMAN SOULES: Well, we've already
covered the requests for admissions. But
depositions, the original is really in the hands
of the court reporter, and it goes to the witness,
and we have to deal with copies. 8So¢ we have some
special problems to address. I mean it's just a
matter of mechanics how do we deal with it.

But as far as interrogatories and requests
for documents, what we've decided here to be
uniform is that the conseénsus? Anyone opposed to
that? Okay.

PROFESSOR EDGAR: Well, now, I'm going

to do this thing on Rule 209 about depositions.

- And is it the consensus of the committee that,

perhaps, the original of depositions should be
maintained by the party originating those

depositions?
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CHAIRMAN SOULES: Should be maintained

.by the party £first examining the deponent.

PROFESSOR EDGARs; Well, try to carry
that into that. |

Mr. Sparks (SAN ANGELO): It's still
the same thing, the party originated. Yes, the
party who paild for it.

CHAIRMAN SOULES: The court reporter
would return -~ however it goes.

MR, ADAMS: Whoever bought it.

MR, MCMAINS:; Whoever paid for the
original.

CHAIRMAN SOULES: By the party first
ezxamining the deponent.

MR, BRANSON: You want the party that
originates the deposition, not necessarily the
first party examining. Because occasionally
you'll get into a situation -- you get multiple
defendants, taking plaintiff’s deposition, you may
not have the person originating the depesition to
be the one who ~-

CHAIRMAN SOULES: What if we get into
a fight over who originates?

MR. BRANSON:; Well, it's pretty easy;

somebody sets it up and pays for it.
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MR, SPARKS (SAN ANGBLO): Well, I'm
deposing your ezpert on a products case and I'nm
originating it. How am I going to get your expert
to sign it? |

MR, LOW: Say, we've got five
defendants, and we all get together and say
"Okay. We're going to take old Frank's experts,"”
and say "Fine, okay." Well, we all five pay the
= you know, we split the cost of the original
between the five of us. How are we going to say
which one? We'll just let the first lawyer that
gquestioned =-

MR. BRANSON: How about when more than
one party originates a deposition, they have to
designate the custodian.

CHAIRMAN SOULES: I°'d rather have an
arbitrary rule that agys only the person examining
the deponent keepe the original. That's of
record. It's of record everywhere.

MR. SPARKS (SAN ANGELO): But, Luke,
I'm the first one taking a éiscav&xy deposition of
an expert. You send it to meg. How am I going to
get that guy up in Detroit to sign ig?

PROFESSOR EDGAR: It's after it's

signed, BSam. After it's signed, who has the
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responsibility for maintaining the custody of the
original? And I think Luke is right.

CHAIRMAN SOULES: Any party may use a
copy if the witness doesn't return i£ to the party
first examining it. The court reporter can just
look inside the transcript if it comes back and
say, "Okay. It goes there,"” and notify all the
other parties that's where it went.

MR, MCMAINS: If it's not filed, what
are we doing with our rule that we argued about on
objections?

CHAIRMAN SOULES: Any party may use a
copy if the original is not signed by the witness
and delivered to the =--

MR. MCMAINS: We've got a section of
rules we didn't change which talks about if it's
£iled in more than one day. I8 that what you'ze
going to do?

PROFESSOR EDGAR: Well, I'm going to
have to deal with that too.

MR, MCMAINS: I know, but that wasn't
part of vour original charge.

PROFESSOR EDGAR: But it's got to be,
though. TI've got to look at all that stuff.

MR, MCMAINS: It says if it's filed in
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more than one day ahead of time, then you've
waived all objecﬁiana.

CHAIRMAN SQULES: There is a pretty
good provision in this 206 on 185. Since the
court reporter is inveolved in this process, this
requires that a certificate be filed by the court
reporter that they have delivered the original to
whoever we Sav. To¢o me that makes sense. That
would go 4o the clerk, the certificate that
delivery of the original has been made, or a
cartificate that 20 days has expired and it has
not been with notice to all parties. and then
that makes & copy ussable.

MR. LOW: That's the same as if
£iled.

CHAIRMAN SOULES: That triggers it.
That would work, wouldn't it, Hadley?

PROFESSOR EDGAR: I don't know; I'm
making notes right guick., What did you just say?

CHAIRMAN SOULES: The depositione,
then, at the expiration of 20 days, If it's not
signed, the court reporter would certify that they
have not received a2 signed original back. That
would go to the Court and all parties. That makes

a copy useable. Or a certificate that it has been
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received and delivered to the first party
examining the deponent, and that would take care
of that. |

| And is that a way to handle that problem?
And then the one-day notice on objections to form
-= objections to form go to notice and that sort
of thing, don't they?

MR. BEARD: 1Is there a provision to
gxtend the 20 days? You know, you don't know when
the deposition is coming in and your cli@nt’is in
Burope for three weeks.

CHAIRMAN SOULES: Well, the 20 days
can be changed. That's something we can do. And
also, questions as to form, Rusty's -~ objections
a8 o the form of the deposgsition used to would
have to do that because it was on file one day
headed for trial to make your objections that day.,

I guess. You had to have them before the trial

'3taztﬁd.

Should we set a period of some number of days
after the certificate goes to the Court from the
court reporter with notice of all parties that
objections to form have to bg made?

MR. MCHMAINS: The problem is, the

purpose of that rule is not just limited o the
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people who were at the deposition. There were
pevople that were added afterwards who may want to
object to something because, you know, a
deposition is there that they didn't %now was
there. Or, vou know, that there's something wrong
form~wise with the deposition, parties at the time
didn't know that it was there at the time that
they usually raise that issue.

CHAIRMAN SOULES: Well, just say.
objections to the form of the depositions have to
be filed at least some number of days prior to
trial, and one is not realistic.

MR. MCCONNICO: Let's say 7, 10; give
a little bit more time.

CHAIRMAN SOULES:; How about 307

MR.’MGCONNICO= No, We're adding
third-party &@fandahts so late and it's s¢ much
mnore difficulﬁ for those third-party defendants to
get a continuance.

CHAIRMAN SOULES: How many days ahsad
of trial should we require that objections to form
be made? One day is not realisitc.

MR, BEARD: Some depositions are not
taken until a few days before the trial.,

CHAIRMAN SOULES: Well, but maybe you
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have to make those on the zrecord,

MR, BRANSON: You know what happens in
all candor. Ev&zybody; until a short time before
the trial, really doesn't git down aﬁd deal with
things as often as they should. 8¢ what happens,
no matter how much wvou want o, the average lawy@r
gets out there and realizese, probably the Thursday
or Friday before his trial on Monday, that the
problem with the form should have been addressed.
If yvou make it any sooner than that, nobody will
get to it.

CHAIRMAN SOULES: I've tried many
cases, but I have never had anybody object to the
form of a depogition. Maybe you=-all have had a
lot of it, but I haven't seen it.

MR. BECK: Isn’t the purpose of the
notice requirement and the time limit to give the
opposing party an opportunity o correct the
potential problem? And if so, you can argue all
day long about whether it will be one day, three
days, five days. I mean, don't we hava to be a
little bit more general than that? Like
"reagsonable time,"” something like that.

CHAIRMAN SOULES: Reasonable time not

less than seven days.
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MR. BECK: Yes. Something like that.

CHAIRMAN BOULES: Okay. Everbody
agree to that? Any opposition to that?

Reasonable time not less than seven days we have
to have objections to form ~-

PROFESSOR EDGAR: That will be Pagse
189.

CHAIRMAN SOULES: Yes. I'm really not
giving you page numbers, but that would be =~

PROFESSOR EDGAR: That's where it is.

CHAIRMAN SOULES: Okay. Now, does
anybody see any other problems that we can
encounter?

PROFESSOR EDGAR: Yes, What are
vou~all going to do when somebody takes a
deposition on Thursday before trial on Monday?

MR, SPARKS (SAN ANGELO): Or how about
Tuesday during the trial?

MR. BRANSON: I think there's a reason
for having one day, and I'm not really in favor oOf
changing it.

PROFESSOR EDGAR: No less than seven
days prior to trial; is that what you said?

CHAIRMAN SOULES: "A reasonable time

not less than seven days.” There's some fesling
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on that.

MR, SPARKS (SAN ANGELO): No. There's
noe feeling. I'm just saying there is a potential
problem there.

CHAIRMAN SOULES: Well, some of them
get filed during the trial. All kinds of problems
come up that get dealt with,

MR, BRANSON: How about where
feasible, not less than seven days? Because there
are going to be instances where it's not
feasible. That covers the problem. All right.
"Except for good cause shown not less than sevan
days.

CHAIRMAN SOULES: Y¥es. I guess that
will be "Except for good cause shown, objections
as to form shall be made at a reasonable time not
lges than seven davs prior to trial.”

Or how about just "Except for good cause
shown, objections as to form shall be made not
iess than seven days"? We don't need reascnable
and good beth in there.

MR, McCONNICO: That's good.

PROFESSOR EDGAR: We're dealing now
with something that's already in plag&a Here,

take look at Page 189.
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CHAIRMAN BSOULES: Okay. Thank you for
calling my attention to that.

PROFESSOR EDGAR: 207-3, Motien to
Suppress, Page 18%. “The &@poaitiomrsh&ll have
been delivered in accordance with Rule 206." And
I saild "and reasonable notice given no less than
seven days prior to triasl, errors and
irregularity,” so and so and so forth.

CHAIRMAN SOULES: Okay. What we're
saying here, and I don't know exactly what the
language would be, but where it would f£it, it says
"when a deposition shall have been delivered in
accordance with the Rule 206 and notice given" --

MR. EDGAR: And reasonable notice.
Didn*t you want reasonable notice?

| CHAIRMAN SOULES: No. -= "notice
given, then objections as to the form of the
deposition, except for good cause shown, shall be
made not less than seven days prior to trial.”

PROPESSOR EDGAR: Shouldn't it be
"made no less than seven days pri@r‘to trial®?

CHAIRMAN SOULES: BExcept for good
causes shown. And those same concepts with the
extent thev apply -~ well, I guess you'd have both

sides of that on depositions, on written
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interrogatories.
- CHAIRMAN SOULES: We've done 18-A,
I'm trying to, now, pinpoint where we're going to
start tomexr@w. Sam, is there more §f vours? I
don't know if we've gotten to the end of it yet.

MR, SPARKS (EL PASO); I don't know.
I've been s0 lost for five minutes.

CHAIRMAN SOULES: Judge Phillips has
got a point on 215. Where is that? Let me see if
I can £ind it.

We'll finish here tomorrow with Judge
Phillips' request on 215, which ig Page 383,
That's out of line, Sam. And then we'll start
with the rest of our agenda. And thank you-all 890

much for your indulgence.

(End of proceeding.
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