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i
CHAI RMAN SOULES: Let l s open up on t

record. Are t re any changes in t m in lJ S "1

MR. TINDALL # I move tbey roved ..

CHAIRMAN SOULES: Ok '" There l S no

further discussion and welll approve t minu s
6 of our 1 as t meeting.. And 11 i 1 subm! t tho.. to t

7 court repor to attach to the transcriPt.. I
8 welcome all of you.. We've been her. a few

9 minutes.. The weather has delayed starting the

10 meElt tng, bu t we are now convened.. In ear i ler
11 discussions, the committ.. vot unanimously to
12 approve the suggested Change. to Canon 3-Cl by

13 mak 1ng the recommended changes and putt 9 a 1

14 beside ~disqualification. and a 2 beside
15 q recusal," and then renumber tug the other portions
16 of Canon 3-C which were 2 and 3, renumber t.hem

17 to be 3 and 4. Tbe word ahe" in the second line

18 of t A part of 3-C1 is to be deleted. It should

19 have had a strike through. And the S, I believe
20 that does have a strike tbrough on some copies,

21 and theB part is to be deleted. That .a. an
22 unanimous recommendation. W. have been d lsous8 ing

23 here for some time informally the Administrative
24 Rules. And, Judg. Casseb, you Were going to make

25 a generals tem.nt about tho.. rule. to start our

512-474-5421
CIiAVELA V.. BATES
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1 dlscu.slon on tbe record, and I certainly

:2 appreciate hearing from you on that now.

J JUDGE CASSEB = I am concerned as to
4 whether or not tbis committe. can actually, at

5 this time. proc...d with t.he program that the

6 Chairman has lnd ieated tbat we should be doing

7 r 19bt now ooneern ing tbesesuggested rules of

8 administration which bave b..n proposed mainly

9 because these proposed rules have not rece ived, in

10 my opinion, tbe wide.spread circulation tbat it is
11 now going to get.
12 Af r the last Task Fore. meeting, it was
13 then brought to tbe attention o£ the powers of the
14 -- tbat. we were gett ing f rom many area.S oppos it ion

15 to the proposed rules as they were being

16 disseminated and filtered into their area, and
17 they became knowiedgeabie of same. So that then

lS it va_ decided that the draft of these rules as

19 you have DOW would be publ isbed in the June issue

20 of the Texas Bar Journal so that it bave complete
21 exposure througbout tbe state.
22 In addition, it l S on the agenda to be taken
23 up and discussed at the State Bar Convention on
24 June the 18th at the State Bar Convention In
25 Houston..

ORTERS
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1 Now, ¡ am still -- because I was oa the

2 subcommittee of . Task rDrce under Rul. 3, i'm

J still getting opposition from .embers of that

4 subcommittee, including that I got today from

5 Jam.. Kronzer, that be is still opposed to wbat .e

6 did aad put into Rule 3..

7 Now g I f..l that perhaps the most that .e

8 couid do today 1s merely to look at tbese proposea

9 rule. and se. wber. it may be qu.stionable in the

10 existing Ruies of Procedure that .. have now. So
11 that tben maybe .e aan then, as tbe.e tbing s co..
12 along, to make some decision witb reference to
13 it..
14 I can' t belp bu t f8el that there ar. Borne
I! real big questions. and a lot ~f opposition is

16 going to come to doing this a. it is rigbt now,
17 because I' ve b.en travel ing this state and ! l Vè
18 been hearing it. And! don't want word to get
19 back that I am trying to aome an a collis ion
20 course with Chief Justio. or anything else. I'm
21 not. ¡ think that we need to do something with

22 reference to it.
23 But even as we now have these suggested

24 rules t it does not -- nothing is there to address
25 itself to what's happened and to the eases which

t"'ØAUJir.a '\ 'R1FJ'Ji~ aM n ~T. T '1 a'i JiffJ. IiJiT. r.o
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1 are on tbe dockets now. Bow age we going to

2 bandle tho.e? HOw ate tbey goiDg to be

3 processed? Th... rui_s ..rely .ay wben a c...

t startS. But wbat i. 90ing to bappen to all tb...

S case. that are Oft tbe docket now? Nothing is
6 add reased to tbat.

7 MR. BRANSON; Ther_'. a little sqUib,

8 Judge, tbat says tbat tbe sa.e attitude sball
9 apply to cases pend ing .

10 PROFESSOR EDGAR; It's a oommentunder
11 au 1 e 1..
12 JUDGE CASSEa; Under Rule 1.
13 MR. BRANSON; I'm not sure there r s

14 even a definition of attitude in tbe rules.
15 JUDGE CASSEB # That' s right. But how
li are you gOing to fit it in there?

17 Another tbing tbat I see here that you' re
18 going to find problems in thi., 1s whet. you have
19 the courts tbat bandle both civil and Criminal
20 ca.es. You have the same judge like you do in

21 Nueces County. Bow is he gOing to be able to fit
22 it In? Also, In your multi-county district. wbere

23 they have your civil, criminal and whatnot. I
24 think you i re going to bave that there.
25 And also, 11m afraid tbat you i re going to

SUPREME OURT REPORTERS
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1 find tbat wben you-- tbeae rul.a -- you 'v. go,

2 bav. a j udg. work lng 365 d aye of tbe year, and

.3 tbere l s no al10oatio. tbere for what happens if

4 be's on vaoation or whatever. What is going to

5 happen to that?

6 I bell8v8 that we l re 10s lAg s ig bt of tbe

7 praotlcal aspects of the tr tal of ease. in this
S huge state of ours and the way it operates in
9 different areas. And you're also finding in bere,

10 under these proposed rules, some commitments to

11 repoIting, wblcb you're finding, and I've already
12 had written oPPosition from the district ol.r~s in
13 whioh it says, "We don't have the mon.y to do it,
14 to put on the personnel. We're not gOing to do it
15 because w.'re not answerable to the judges; we're
16 answerable to the people who elected us. n
17 Now, that 98 an overall v iew of what I'.
18 telling you. So ¡ think we've got to tread it a
19 little bit more cautiously. I don't want to se.

20 this committ.. spending so much t.ime trying to

21 figure out if tbese proposed rule., in any whioh
22 .aYb oonflict with our existing rule. wben,
23 perhaps, it may not even be adopted.
24 That l s all I havé to say.
25 aNAl RMAN SOULES: Ok ay. Two poin ts of

RS

ELI ZABETH TELLOCHAVELA V. BATES AND
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1 that from the Cbair, and the Cbief Justice asked

2 us to scrub these for conf1 iota witb tbe aule. of

3 Civil Procedure One", And we need to do tbat and

4 I i m not say ing wbetber I favor or d Lafavor these

5 rules, because maybe tbat' s not my prerogative, at

6 least at tbis juncture.
7 But, secondly, If they do get on a £ast

8 track, we want to have had our workdøne because

9 it could happen tbat th.y -- 1 think it could

10 bappen that they could get on a fast track. So..
11 need to addr.ss them, and the Chief asked us to
12 have this extra day bere today to do that.
13 Finally, before we start, one of tbe bugles
14 that Erni. Friess.n blows about Canon or Article 3
15 is that it does not control any single cas., tbat

16 every case has tbe potential of being an
17 exception, tbat it is a statistical aggregate type
18 of a rule. And when you read it literallYl that's

19 true, but wben lt9s app11ed by tbe caurts, it may

20 not be true.
21 What we always b.ar in tbe Task Force from

22 the Chai% or from tbe advisors In re.pons. to
23 tb 18g s like Judg. CasBeh jus t covered is that,
24 well, these rules don't cover any Single c.... I
25 don't know whether that i s to try to get the eyes

SUPREME COURT RE'ORTERS
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1 off of a single case, which is our concern, to try

2 every c 1 ien t 's case as a s i8g1. oaSe the bes t we
3 can, O~ wbetber it r..lly will be tbat cases baY.

4 ft.. opportunity to be .xo.pti....

5 I wanted you to bear that, wbat 'r ies.

6 says, before .e really started our discussion so

7 tbat you would bave tbat in your mind. But Judg.

e Casseb has certainly voiced what' s a very strong

9 voice from a lot of people on the Task 'orce and

10 otberwls.. And I appreo iat. tbose eom.ents,

11 Judge, becaus. .. need to address tbem.
12 MR. BRANSON: Mr. Chairman, in light
13 of the Judge's remarks, migbt it not be prudent on
14 our part to .ait until after the hoaring cry from
15 tbe bar and have . meet ing follow ing the bar
16 committ.. meeting this summer to deal -- to have
17 this committee have wbatever input it's going to

18 to these rules.
19 CHAIRMAN SOULES: I f you want to delay

20 the substantive input as to wbether or not we
21 ought to have them at all, that l $ fine. But I
22 don1 t want to delay scrubbing them for harmony
23 with the Rules of the Civil Procedure beoause they
24 may get on a fast track, and we want to be sur.
25 that we don't permit egregious conflict.

"'U1\~7t:1'1' ~II t'i\IP'/c! :il\1r\ '£1''Tf'1''O"lFIU m'£'Fl'l"
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1 MR.. BRANSON: Well, . Cbaitman most.
2 of wbat Judge Casseb 19 referring to on parts of

3 these rules which, in fact, conflict with our
4 current RUles of Civil 'rocedure. I mean, you

5 eltber, bas loally, bave to follow Our current

6 RUles ofCiv11 'rocedure OZ you bave to follow

7 these new Administrative Rules.

8 CHAIRMAN SOULES, W.LL, we'd have to
9 take them one at a t 1m., Frank, to s where they

10 conflict. They may not ~-

11 MR. BRANSON i Can you th ink of any

12 Rules of Procedure that Rule of Procedure 3
13 do.sn' t cross over?
14 CHAIRMAN SOULESi I don l t se. anytbing

15 in the Rules of Civil Procedure tbat says tbat .
16 judge can't enter a dooket control order to
17 control his cases on time standards. That's nota
18 conflict.
19 JUDGB CASSBI: You've got It under
20 166..
21 CHA! RMAN SOULES II 166 pe r ro! ts tha t.,

22 It expr8.s1ypezmlts tbat.

23 MR. TINDALL: Luke, why do we ~- I
24 mean, I envision from what Judge Casseb is saying

25 there may be substantial revision to these rules..

eHAVELA V. BATES AND ELI ZABETH TELLO
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1 ¡ .ean, It se... like to me, why sbould .e state

2 .b.~ yet has not b.en sort of sanitized Into what

3 may be a probably final form.

4 I know the 'amily Law Seetlon o_rta 11 would

5 like to urge further revision of 1 and 4. If.e
6 Can do it today and then It#8 changed again, what

7 have w. really aCdompl ish.d?

8 MR. BRANSONI Not only tbat, Hr.
9 Chairman, I get tb. impr.ssion tbat tbere may .ell

10 be some of tbe memberShip of this committee tbat

11 d idn l t ~- .as absent because they d idn l t want to
12 incur tbe wrath of the Chief Justice regarding
13 this rule.
14 CRA! aMAN SOULES II Ru s ty l!toMa ins..

15 MR. MCMAINS: Sino. I think tha' wbat

16 you' ve b.en indioating .. Our supposed ch..ge
17 tad ay is more of . .~ is almost clever in tbe
18 sen.. tbat you want to identify where there is a
19 deviation or a conflict between these rules and
20 the Tex.. Rules of Civil Procedure that would have
21 to be either clarified or requir. an amendment
22 from one or the other for harmony purposes.
23 I personally believe that itl s not very
24 funationai for an entire committ.. of tbis slz. to
25 do that if that.s the principle function of what

CHAVELA V. BATES AND ELI ZABETH TELLO
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1 it is it wants to be done. And I don' t bave any

2 PEoblem at _11, frankly, from a standpoint of

J trusting certain members of the oommittee on a

4 smaller level to get togetber 1n . couple of bour.

5 and figure that out in total.
6 And I don' t think, as an examp18, and while

7 be was volunt..red by Mr. Oorsan.o, that Dorsan..

8 bas suggested tbat he and he thinks witb Hadley

9 Ed g . r c. n pro b . b 1 Y dot h. tin a b 0 u t two, h 0 u r s .

10 And, whereas, I don' t think this commi tte. can
11 probably do tbat, beoause i em Dot sure this
12 committ.. agr..s on what tbe Texas Rule. of Civil
13 Procedure provide, let alone what tbe.e do, in two
14 days.
15 And I think that' s . muoh more funotional use
16 of the committ.. time from that function purpose.
17 And I would move or make it in the form of a
18 motion that Badley and Bill or any otber persons
19 you saw fit -- but I wouldn't want to get it too
20 big, beeause I think they can solve any conflict
21 problems that ate irreconCilable, either to solve
22 or pinpoint where those ar. in a very short per iod
23 of time.
24 And I really tbink tba, tbe only tb iftg tbat
25 most of the people on the committ.. want to talk

t"UJ\U'CT:l 'I til\l1ll'C:! 11 ?H'\ 1:1'_ T '7 1\ ti 'Cmu "'1:T_1'_"



1

2

3

4

5

6

7

a

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

about is the philosophy behind wbat is attempting

to be done and whetber or not we' re beaded in t
right direction, and wbiab is so..thing that, I

think, does require full committ input.
CHAIRMAN SOULES. W811, you made a

mot ion. I'm assuming everybody that aam. here

today knew that .e were going to ~.ik about these

administrative rules; some haven't oom.. I don't

know whetber their reasons are to avoid

confrOntation or whetber tbey had Gonflicts witb

other matters.

But if there is anyone het:. who does not want

to have an input through our meeting today and to

these administrative rules and bow tbey work with

the Rules of Civil Procedure, there is no need for

tbem to be bere, because that i s what ..' re gOing

to do today. However many tbere are~ whether it.s

Bill and you and me or whoever it is~ BecaUSB I'm

going to be a part of that, and thè only way I can

bea part of it is do it in session or adjourn t.he

session and do it by committ... And I'll do it

either way..

MRö BRANSON: Mr.. Chairman, let m. ask

a question..

CHAI RMAN SOULES i Yes~ air..

riUnUii'I"A u Unlfiia hr.Tn .,r" T '111 Q i¡"l"u r¡.,,1. '1.1'
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1 MR. BRANSON a Maybe some people In the

2 committee are not sure \fbat our function here is.
3 Maybe Justice Wallao. can heip us.

4 Would tbe Court i ike for the Supreme Court

5 Advisory Committe. to look at the \fork done by the

6 Task Fore. and make a recommendation to you as to

7 whether or not .e approve the substanc. of those

e rUles, or would the Court like for us to merely

9 rubber stamp what tbe Task Vorae d id and let the

10 court rule, because really, to the committ.., I'm
11 sure it makes no differenae whichever way the

12 Court wants to do it.
13 JUSTICB WALLACE: Let.. answer this
14 the only .ay I know bow, Frank. As I understand
15 the Chief JustIce asked the committe. to do what
16 Luke has outlined, make su~. there was no conflict
17 between these proposed rules and the cur rent RUles
18 of Civil Procedure. And I talked with him
19 Wednesday afternoon, I guess it was -- TueSday

20 afternoon; and that was, he said, his intent in
21 ask inq Luke to do this, so that was his.
22 Now, as the Court itself, as all of you are
23 familiar, you know how the rules are promulgated.

24 'this committee makes reoommendations after the

25 Committe. on Administrative Justice has considered

"'U:iU'-cT ii ,)' 'Q'IJ'~C1 'I Mn 1:1' T"':i '0 tlmu J'tlT T 1'
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1 proposed amendments, then it goes to t Cou r t and

2 let the Court to do~ Nine members of court vo

3 on what happens.

4 And s inca I do the black bean on head ing up

5 this Task Force, I'm going to do everything I

& p08sibly can to get to every member of the Court,
1 every comment that Is made and directed to or

8 to this commltt.. so tbat they at. fully advised

9 of how everybody f..l&.

10 Now, that is what I Intend -- that is my
11 number on. priority. And how each of those nine
12 members on the Supreme Court are going to va on

13 these administrative rules is going to be up to
14 them. But my jOb, which I have given myself,

15 since I was assigned .. Chairman of this Task
16 Force, is to make sur. that the members of the
17 Court are advised of how the people out tbere are
18 going to work with these rul.. f..l about it.
19 And I know that those members appo ted .ach

20 and every member of this committ . And if they
21 bad not valued your judgment, they would not have
22 voted to appoint you on this oommitt... And so I
23 think the Court, as a whole, would like ar from
24 members of this committe., how you el about

25 these rul , as 11 as all those thousandi and

512- 4 74- 5 42 7
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1 thousands of lawyers and judges out tbere wbo are

2 not on the committe.. So, does that answer your

3 question, Frank?

4 MR. BRANSON: Yes. sir, it do.s.

5 CBAIRMAN SOULES. Buddy Low.

6 MR. LOW: I think what Rusty meant

7 I don l t think Rusty meant to say that the

8 committ.. .ouldn' t consider this .s a whole. As I
9 understood what he was saying, he tbought that

10 certain things may certainly not be in oonfliot,
11 no question. I mean, but to go through them in

12 detail, a couple of people will say, "Well, I
13 think this dovetails or it do.inft, or is In
14 conflict," and then to come baok and discuss those

15 areas that they think there is poss ibly a problem
16 with the group, ratber than just a group taking it
17 sentenoe by sentenae.
18 I don i t think he meant to do -- what to say.
19 And I would oertainly concur in that if -- and I em
20 wil1ing to sit bere because I certain1y c... here
21 to voic. my opinion about these rules and I have

22 one"
23 CHAIRMAN SOULES: Professor Edgar.

24 PROFESSOR EDGAR: Let me just make a
25\ suggestion. I 8m trying to bring you all together

SUPREME OURT .REPOR
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1 on this.
2 I believe Rusty is right, that as far as
3 trying to sit dowft and determine wblcb of tbe

4 Rules of Civil Procedure may be conflict with

5 these Administrative Rul.. I. really probably a

6 waste of of committe. time. And what I would like

7 to recommendø to oarry out wbat your mission is,

a is to adjourn tbis committ.. at 3 O'clock this

9 afternoon and for Rusty and Bill and me and you to

10 sit down together far two hours, go aver these

11 rules, and I tbink we can com. baak with.
12 subcommittee report to this committ.. tomorrow
13 morning to carry out what you perceive our mission
14 to be.
15 CHAt RMAN SOULES: Okay. Well,.. may

16 do that in a minute, but we canat do it at 3:00
17 because .. have other business tomOrrow and

18 Saturday thatas going to take all of tomorrow and
i 9 Saturd ay, but tbat may wark.

20 PROFESSOR EDGAR. But I think tbat a

21 small group could work far more efficiently and do
22 what you perce i ve our miss ion to be today.
23 CHAIRMAN SOULES. All rigbt.That's

24 fine. The Admin istrat tve Rules are really, to me,

25 not tbat complicated. Tbey may be v.~y

CBAVELA V. BATES
,

AND ELIZABETH TELLO
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1 controversial --
2 PRorESSOR EDGARt Well, tbe reason I

3 suggested before is --

4 CHAt RMAN SOULES: -.. but not
5 particularly ..-
6 PROFESSOR EDGAR: -- because w. have

7 all been on tbe Task Force and we bas ioa11y know

8 what tbe Administrative Rules provide, and it

9 won' t take us very long to look tbrough the Rules

10 of Procedure and see where apparent conflicts

11 might exist witbout gOing to the merits of tbe
12 rules.
13 CHAIRMAN SOOLES: You may ..-

14 JUDGE CASSES; I t 11 mak. tba t in the

15 form of a motion.
16 MR. LOW: I second it.
17 CHAI RMAN SOULES i How many wan t to

18 partiaipate ..- I'm not going to exclud. anyone
19 whots here today from participating in the look at
20 these rules one by on. to say whetber or not you
21 fe.l they co.nflict with a different part of the

4122 Rules of Civil Procedure tban before..
23 How many want to partie ipate in tbe look at
24 these rules one by one and tbe input into wherè
25 you feel they conflict? Show me your bands.. No

SUPREME OURT REPORTERS
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1 on~.
2 MR. SPARKS (SAN ANGELO) i You mean i

3 other ønes that are --

4 MR. LOW: Other than the ones in tbe

5 motion.
6 CHAIRMAN SOULES: Otber than the ones
7 that are in motion. No one else wants to ba~e

8 input. Pat does.

9 MR. BEARO: The basic phiiosophy
10 problem I bave witb the RUles that I expressed on
11 the Task Foree is, I d on l t tb ink that the
12 Administrative Rules w_tre talking about bave
13 continuance rules In them. And I think tho.. .ii
14 ought to be over rules and they ougbt to be
15 incorporated by reference in these rules.
16 And I just donlt -- we're not lookin9 at
17 mak ing the. harmon ious repeat ing them", I t appear s

18 to me tbat the continuance rules ought to be over

19 in the Rules of Civil Procedure and incorporated

20 by referencing_
21 Lawyers should not have to look in two
22 different places and have additional requirements
23 in the rules because they' r. going to make
24 mistakes in the process. And tbat's the only
25 tbing I can say about it q tbat as far as mak lRg

"':v1'l't'7"fT'1\ 1'1' nt\mnff 't ti1''' T."T "' l7 -1\ fi WMT.V Mu'T "i n-
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1 them harmon ious.. sbould .ate referenoe and

2 incorpotate t Rules of Civil Procedu where we

J have procedures already.

4 CHAiiuiAN SOULES i Okay" The last

5 thing I l 11 say about that is that this committ..
6 bas an opportuni ty today.. a. . whole, to look at

7 these rul.. in full text, in session. and
a together"

9 If tbe committ.. votes not to pursue that,

10 that's fine witb me. If tbey want to adjourn to a
11 subcomm1tt..,that's fin. with me. But I do want
12 you to know tbat these rule. will not be back here
13 probably, and tbat'. my judgment call. But I
14 tbink they will not be back ber. again.
15 JUDGE THOMAS # Wh io h tU 1

16 CHAtRMAN SOULESz The administrative

11 rule s "
18 MR. TINDALL: I thought we were only

19 referring to them against tbe TRCP at this timet
20 and w. could still open up tOt d1soussion about
21 t substanty requlremen of ru s '"
22 eriAl R.l.U\N SOULES: Ok ay.. We 11, W8' re

'23 gOing to adjourn, though" in 15 minu s for a

24 two-hour ad j outrun.nt, and then we' re 90ing to
25 start on t Rules of Civ 11 Prooedu conflicts

5 :2
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1 b~eaus. that's what the Cbief bas told me to do.

2 But I can' t delay tbat until tbe end of tbe
3 afternoon because w.'ve put Sam Sparks off three

4 times now, and he' s got about 50 rules to report

5 on. And aside from these administrative rules,

6 there is 600 and -- well, that includes tbes.
7 administrative rul.., whiah tsn' t very many

8 pag ~'ui..
9 W.' v. got 661 pages of mater 1als tbat have

10 been ..nt to us from tbe publio to d..l with that
11 wè have not d..lt with in thr.. previous
12 sessions. And we have dealt with. lot in the
13 three previOUS sessions, including this book,
14 wbich i. just .s thick on tbe Appellate Rules. W.
15 just have an awful lot of work to do. So we can' t

16 put thie off until tomorrow. And it's fine with
1 7 me .

18 All I want is that I wan~ everybOdy, when

19 they vote on wbetber we adjourn into a s.al1
20 group, to know that when we do reconvene, say at

21 1 0 'clock, w.' re gOing to bave that four and a
22 half bours to shoot at the whole projeot and also,
2.3 to take up the Rules of Civil Procedure

24 conflicts.
25 To me, on. appro.ohi or a different approacb,

CHAVELA V. BATES
l
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1 would' be to start with Rule 1. It doe.n't. take
2 long to read them. Everyone of us can rcuui fast.

3 and 90 th~ougb thes. today, and everybodysboot at

4 RUle 1 as Rul. 1 and its substanCe" and shoot at

5 Rule 1 as to bow it conflicts witb TRCP, and go

6 through them.. But that's just a contrary view to

7 tbe motion that l s on the table and all I want to
6 do is have it expressed.

9 If w.' te going to compress our -- we may wind

10 up compressing OUr discussions into less time if
11 w. go along with the motion and adjourn at 11:00.
12 But if we adjourn, we're going to adjourn 11:00
13 to 1: 00 and then reconven..
14 MR. TINDALL: Luke, I detect the
15 committee would like to diseuss tb. philosophy of
16 the ruies and let a subcommittee me.t while we. re

11 even meeting to perhaps go over the conflict.
18 CHAIRMAN SOOLES i We can't do that:

19 because the Chairman bas to be both places.
20 PROFESSOR BLAKBLY. Mr. Chairman, in

21 your view, which process will take less time?
22 Just guess.
23 CHAI KMAN SOULBS: I tb ink if you run

24 tbe. both together, you' ve got on tbe record bere
25 BRUle 1 addressed." As to how it PhilosoPbically

SUPREME OORT REPORTERS
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1 fits our view and bow it, as a practical..' r

2 and as a work ing mat r, dovetails into tbe TRCP,

3 and vben we' re through witb Rul. 1, w. go to Bu

4 2. ADd I believe aD orderly proa... like tbat

5

6

will cre. a record tbat will be most

meaningfUl. aut it may be tbat it 9 bogged

7 down in oversigbts.

8 JUDGE CASaBa i I agr ; there are too

9 many.
10

11

CHAt RMAN SOULES i Buddy Low.

MR. LOW: I donlt s.. the committ.. as

12 doing exactly what you' re saying, tha' .e' re
13 giving up our chance and our charge to do tblsq
14 because I don' t se. that the motion included
i 5 faa t that when the.e people come back, tbat .e

16 want to bring up Rule 1, the, don't mention .. can
17 do it.
18

19

CHAIRMAN SOULES. T bat · s r 1 g b t .

MR. LOW: So I don't s.. this

20 eommitt.. doing exactly what you' re saying and the
21 rest we're delegating everytbing to them. I don't
22

23

see it that way because I se. it. We still have

aright to com. in, and they p point .
24 things; w. discuss what we n..d.
2$ CHAt RMAN SOULES: Ok 4Y .

512- 4-5427
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MR. LOW: So I see it as being

2 stc.amlined, but not giving up any dOing tbat w.

3 obarge to do, becau.. I don't tblnk any member of

4 this committ.. is doing that.
5 CHAI RMAN SOULES: No, I don't tb ink so

6 either.. Ilm just aSking, who wants to be . part

1 of this first process, or do w. really want to do

8 it that .ay?
9 MR. TINDALL. Is the a1 rnative that

10 we can take up the rules now and discuss as a
11 committ.. as a Whole, both conflict with the TRCP
12 and substantive comments about tberules. Is that
13 the alternative?
14 CHAIRMAN SOULIS: That was my approach

15 to it when i cam. here, if w. got into the

16 substantive aspects of it. As I said, I d idn i t
11 say w. couldn't; I just said I didn-t, you know
18 Judge Wallace has said that he wants to bear
19 that. And that's the first time that we've been

20 told clearly that.
21 So that would be the organization atI
22 would pursue if we stay in sesaion as a wbole and
23 start with Rule 1 and finish with Rule 9 with both
24 aspects of it on the table. So that's w t we're
25 going to vote on.
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2

J

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

The motion ii ~hat we des ignate a

subcommitt.. to look at it for a coupl. of bours

to look at these rules for wbere conflicts may

appear with the Rules of Civil Procedu and then
reconvene th is committ.e as a whole -- for what ø

Judge? To discu.. those, Judg_ Cas~.b, and tbe

substantive reports?

JUDGE CASSEB = Yes. And then go into

your substantive de.l.

CaAIRMAN SOULES. Okay. That's a

motion. And wa. it seconded by you, Buddy?

MR.. LOW: Yes..

CHAIRMAN SOULES: And Rusty. Okay..

All in favor show by hand..

Those that want to stay in sesiion and

proceed rule by rule show by hands.. Okay, that S s
two. You two are certainly invited to leave with
our aommitt.. and have your --

MR. TINDALL: What w. voted on will

not preclude us from discussing tbé rules
ph ilosoph 1ca11y.

CHAIRMAN SOULES: That's correot.

Well, it preCludes two hOUES of that.

Yes, sir. Sa. Sparks from San Angelo.

MR. SPARKS (SAN ANGELO): I have some

CHAVELA V.. BATES ELI ZABETH TELLOAND
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1 problem with separating the confl1c from the

2 philosophical pOint.

3 CHAIRMAN SOULES i I do .

4 MR. SPARKS (SAN ANGELO) = And, you

5 know, I went over and talked to Judge Curt Steib

6 in San Angelo CI ae. s probably-one of the best

1 administrative judg.. that I have seen and wanted

a bis input, and he said be didn't really give a
9 damn. The Supreme Court wasn-t going to slow our

10 docket down anyway. That wa. his attitude,
11 because w. trial.d in about three months. It's a
12 different world out there.
13 But. on the otber hand. the conflict I get Is
14 the continuance problem we're talking about,
15 because I have stood in that court before where
16 both tbe plaintiff and the defendant -. there were
17 three defendants in a complicated suit saying
18 "We're not ready." The Judge said, "It doesn't a
19 matter; you' r. going to tr lal. Q
20 Well, it's fantastic because you try to work
21 out some settlements when you $ re really down to

22 that and really move the docket along. But
23 pbllosopbically, justice doesn't nec..sarily get
24 done. And that's what bothers me, wben there is
251 no metbod for r.view of wbat your tr 1.1 jUdge
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1 doe$. So tbe continuances and what happens

2 ther..fter -- tbat conflict between the Rules of

3 Procedure and what happens here is not only a

4 conflict, but it's a philosophic dif r . with

5 me.
6 So for the subcommittee to look at it, I want

1 them to -- I voted for thérn to look. i th ink
8 thatts very important, and w. can do it fas r.
9 But that Is the very are. that bothers me; it's
10 not the record keep lng or whether we 9 at the money

11 to d 0 It or a t bin 9 .1 s. . I t t ø j u . t w h. n you t
12 speed get in the way of just ice.
13 CHAt RMAN SOULES: Okay. Well, I. m

14 satisfied that this committee Is going to express

15 some views. The stuff that all may have had an
1& interest in. But we do stand .djournea a8 a

17 oommittee, and the subcommit . will please move

18 here and meet right up here. And everybody who

19 wants to be on the subcommit . can stay and be on
20 tbe subcommittee.

21 MR. SPIVEY: When will the rest of us

22 come back? Do we come back at 1:00?

23 CHAIRMAN SOULES: Well, w.'ll bave

24 lunch served in the ballway hete at noon. W.-11
25 work through lunch in . with our lunc s, but

512..474-5421
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1 we're going to stay. We'll be on the record with

2 the subcommittee as well. See you at 1 o'cl k.

3

l (Somernembere left room while
5 (subcommitte. r cRven.d.
6

1 CBAIRMAN SOULES: Thesubcommitt.. now
8 is convening at 11 o'clock. It was recommendea

9 and voted on by the commit . as a wbole, the

10 subcommitt.., to try to identify where there are
11 conflicts with the Administrative Rules and the
12 Rules of Civil Procedure.
13 PROFESSOR DORSANEOI The only comment

14 I have about Rule 1 with respect to the Texas

15 Rules of Civil Prooedure is that I think that it
16 conflicts potentially with Rulas 1 and 2 of the
17 Texas Kulesof Civil Froe.dur.because aside from
18 this introductory paragraph, tbat I donlt know is

19 part of anything, there isn't any resolutibn of
20 incons ist.nc iea or potential d i$harmony between
21 the Rules of Civil Procedure and these propOsed

22 administrative rule..
23 I think we just kind of hide or pretend that
24 there isn't going to be . problem at some point.
25 So let's resolve that one of them prevails over

R
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1 the other 1f tbere is 8 conflict.
:2 MR. SPA1U(S (EL PASO): Well, I agree,

3 but i think tbat tbe languag8 as propo..d. a rly

4 shows that it's intended that tbe administrative

5 rules wl11 be held superior in tim.. of any

6 conflict. My only point is, w. ought to bring

7 that out to tb. committ...
a PROFESSOR EDGAR; Sam, is it your
9 thoug bt that these Admin istrativ. Rul.. would take

10 precedence over tbe Rules of Civil Prooedure where

11 they are in conflict?
12 MR. S PARK S ( E L P AS 0) = No, t h . t 's not
13 my tbaught, but I tbink tbat's what it says.
14 PROFESSOR DORSANEO; I think tbat l s

15 just tbe opposite.
16 PROFESSOR EDGAR; I think that's just

17 the opposite; that's why I mentioned it.
18 MR. MCMAINS: I agree with tbe
19 observation. First of all, it troubles me that

20 whatever the purpose clause of tbe rules --
21 whatever it is, isn't in the rules. It is in our
22 current Rules of Civil Procedure.. And it would
23 seem to me tba t Rule 1 of the Administrati ve
24 Rules, Whether you have a policy rule or not,
25 ought to also have a purpose rule and sometbing

t"U1lU1:'f.& U i:&"'l4~ Al\n ¡:f.17.Ai:Ui!IJJ. lJF.r.T.O
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1 which says whicn one governs, wbether it is

2 Rules of Civil Prooedure in ease of conflict or

3 the Administrative Rul in case of 'confliot.
4 aecause I can s.. argument. both ways right

5 now that tnes. rules are intended to oover or that

6 tbe Rul.. of Civil Procedure are intended to oover

7 when there is any lnoona is tenoy.

8 MR. SPARKS tBL PASO): Let me also
9 say, I think that if tnerets gOing to be any sense

10 to these rules, the Administrative RUles are going

11 to govern individual eases as they proceed.
12 PROFESSOR DORSANEOI My speoific
13 comment, with respect to the Rule 2 of the Texas
14 Rules of Civil Procedure that's related to the
15 previous Comments, is tbat it provides in its
16 opening sentence that these rules, the Texa$ Rules
17 of Civil Procedure, shall govern tbe procedure in
18 justice, eoun~y and district courts of the State
19 of Texas in all actions of a civil nature.
20 And at the very least, Rule 2 of the Texas
21 Rules of Civil Procedure will need to be amended
22 in order to take into account the promUlgation of
23 tbe.. proposed Administrative Rules.

24 PROFESSOR EDGAR: Or oouldn' t we
25 simply recommend the insertion of a sentence in

CHAVELA V. BATES AND ELI ZABETH TELLO
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1 the purpose clause up here, something to tbe

2 effec t that, in the even t of incons istency, the
3 Texas Rul of Civil Procedure wili govern?
4 CHAIRMAN SOULES: Let me ask you ø what

5 about this? Wbat about just puttiDg a period

6 after HproeedureøH HIt is intended that these

7 rules be consistent with the Texas Rules of Civil

8 Procedure ~ w

9 PROFESSOR EDGAR: Well, but that
10 doesn l t tell you, tbøug h, what happens in the
11 event of a conflict.
12 CBAIRMAN SOULES: It would say that
13 you resolve that conflict in a way oonsistent with
14 the RUles of Civil Procedure because that's the
15 lntent, is that thes. be consistent and nDt
16 inoonsistent so that you would look at a
17 consistent resolution.
18 MR. MCMAINS: But it's still not part
19 of the rUlè.
20 CHAIRMAN SOULES: I urn sorry?
21 MR. MCMAINS: As presently proposed, I

22 mean, it's still just kind of sitting up here,
23 it i S not even part of the rule.
24 CBAIBMAN SOULES: So you would say,
25 ~ inconsistencies shall be resolved in favor of the

CHAVELA V iò BATES AND ELI ZABETH TELLO
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1 Rules of Civil PrQc ure?~

2 MR. SPARKS (EL PASO) i No, no. ae'.

3 say 1n9 ....
4

5

6

7

8

9

MR. MCMAINSi No. Itm sayingg it'.

not in a ru .. The first paragraph of the

document is not in t rules.
CHAIRMAN SOULES i Right.

PROFESSOR EDGARi Maybe t way cure

that would be make the purpose parag raph Rule

10 1, $0 that it will be a part of the rules..
11

12

13

CHAIRMAN SOULES: All right..

PROFESSOR BDGAR: You se., Rustyla

concern is th itls just hanging ther., and it

14 really doeeni't have any advocacy at all..
15 CHAIRMAN SOULES. That solve. that.

16 Does that solve it for you, Rusty?
17 MR.. MCMAINS: Well, I mean, that

18 solves the initial question..
19 CHAIRMAN SOULES: Now tn, w. i r. down

20 to my question, and that is, can w. just de
21 the last part of it after the word "procedure," or

22 do w. have to go on and say ~-
23

24

PROFESSOR EDGAR: Th would be ok ay..

R. MCMAINS: You don' t hav~ any

2 5 pro b 1 ems w 1. t h me 0 nth at, but. my per c ep t i on 0 f t h.
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1 Task Force and Justice Hill's position on this, is

2 that tbe Administrative Rules will control.

3 CHAIRMAN SOULES: Well, that needs to
4 be presented $

5 PROFESSOR EDGAR: Well, all we do is
6 present our view.

7 MR. MCMAINS: I understand $ I don i t

8 disagree with that view, but all I'm saying is
9 that it was my perception that these rules were

10 expected to be more specific in the control of
11 individual docket matters and were anticipated
12 that they would control even if there was a
13 conflict, so that's a fundamental, philosophioal

14 difference.
15 CHAIRMAN SOULES: But the Supreme
16 Court in the '408 said those rules comply, to
17 contol those Rule. of Civil Procedure. If tbey're
18 going to Change that, they've got to onaoge it.
19 And we're saying there is a conflict ~ber., and
20 they haven't told us one way or tbe otber. And If
21 they fre going to cbange the Rules of. Civil
22 Procedur.,the, need to make tbat change. And if
23 they are not, tben they need to make it c ar that
24 Rule 1 still applies in cIvil cases by deleting
25 this not specifically coverea by tbese rules,
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1 beoaus. that l s som..hat confusing. Wbat do you

2 do' I .ean, .e've g~t two different vle.s on wbat

3 tbat me.ns and yare oppos i to on. anot r

4 right here.
S MR. MCMAINS: That's right.
6 CHAI RMAN SOULES: If.e delet. that,
7 tben .. i re saying that you l r. r olvea. The.
a maybe .. need to say that, spec if 1eal1y, that

9 apparent inconsistencies betw.en the

10 Adminlstra ve Rule. and the Rule. of Civil
11 Procedure will be resolved in favor of the Rul..
1 2 0 f C I vi 1 P r oc ed u r. .

13 I don l t know whether we n to go that far,
14 but .. can take tbat up, i guess, in t
15 commit, as . whole, and w. would add t part.
16 MR. SPARKS (EL PASO) i I think tbat's

17 . real policy, though, decision more so than

18 it's --
19 MR. MCMAINSI That.s. fundamental
20 pOlicy aee is ion.
21 MR. SPA RK S ( E L PAS 0) i I don' t t h k
22 thes.rules make any sense if tbey' re going to be

23 subject . Rul.. of Procedure, butt tbink tbe
24 Court bas answered that recently tbat case
3S involv ing on the Dalla. County Looal Rule. on

CHAVELA V $ BATES AND ELI ZABETH TELLO
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1 Discovery where the ~-

2 PROFESSOR EDGAR: Are we going to

3 make the purpose clause in Rul. 11

4

5

CHAIRMAN SOULES : Rule i.

MR. MCMAINS: ArGo 8 t you go 9 to

6 suggest it?

7 PROFESSOR EDGAR; 11, I mean, that's

8 my recommend at Ion. Yeab. pard on .e.

9 CHAIRMAN SOULESi The proble., Sam --

10 the d lfferenoe betwe.n local rules and t se rule.
11 is that the Rules of Civil Procedure expressly say

12 bow you do that. The Rule. of Civil Procedure
13 control because they can l t enact the local rule.
14 that are inconsistent, but you got the s cour ts

15 passing two separate rules.
16 MR. MCMAINS: In that connection, .

17 SOUles, you must understand that if we do a
18 purpose clause that says that when inconsistent in
19 any manner. tb.~ tbe Rules of Civil Procedure
20 apply, you then also have the Rules of Civil
21 Prac ure expressed provision for local rules.
22 Naw, so that an argument can then .as l1y be

23 made that a local rule conflicting with the
24 Administrative Rules, whicb Is authorized by the
25 Texas Rules, will then prevail aver the
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1 Administrative Rules.

2 CHAIRMAN SOULES ; Well, that probably

3 needs to be a rule now.

4

5

6

7

8

JUSTICE WALLACE: I t part. ioular 1y

says there are only that the Supreme Court

Committe. to the Sup Court can approve --
R. MCMAINS: That. s true.

JUSTICE WALLACE: -- can take

9 effect --
10 MR. MCMAINS: That's tru.. But then

11 by now, I assume tbat most of them bave b.en.. No.
12 they haven' t been?
13 JUSTICE WALLACE: No, non. 0 f them

14 have b..n.
15

16

MR. MCMAINS: All right.

CHAI RMAN SOULES: probably ruutd a

17 Rule 11 that local rules may not COnflict with
18 these rules. I mean, at least we need to put that

19

20

21

22

to the court on. way or the 0 r. Is tbat .;..
JUSTICE WALLACE: Well

CHAIRMAN SOULES: Judge, I'm talking

about tbe rule in the Administrative Ku! that
23 ßay that because the Ru s of Civil Procedure take
24 care of themselves, but the Administrative Rules,
251 I don' t think, take care of themselves. Well g of
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1 cours., tbe Supreme Court bas got to .pprove it.

2 MR. MC~AINS: The Supreme Court could

3 _lways, I suppose, say tbat we l re not go tug to

4 approve these local rule. because tbey conflict

5 witb our Admlnistrat tv. Rules,

6 would eliminate the argument.

7 is it puts the onus on tbe Supreme Court of 254

a counties trying to create exceptions.

9 CHAI RMAN SOULES: I th ink
10 MR. MCMAINS: I'm not sure. I mean,
11 maybe that's fine. Maybe what tbe Administrative

12 RUles should provide is that unless that there are
13 local rules that ar. .pproved in conflict
14 because most people l s complaint is tbat a lot of
15 the i r sys tems ..em to be wor king fin..
16 And if that's a vehicle -- if the us. of
17 local rules is . vebiale tok Iud of get around the
18 universal application of these if, in fact,
19 they 1 re functional, I certainly don' t have any
20 problem withinvitln9 that and inviting a little
21 bit of experimentation. But maybe tbe Court might

22 not want to get into the problem of administrating
23 254 d if ferent counties.
24 JUSTICE WALLACB: Well, I propose that

25 the nex t step, as soon as we get these nex t

in which oa.se that
But what that does
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administrative ruies out of tbe way -~ we

2 started on it before this came up and they put it

3 on the back burner, Is tbat .ach admin trattv.

4 judge must approve any local rules, and before be

5 is to approve tbem, tben they ace to be .s nearly

6 uniform as possible within his district. And then

1 once he has don. that, then send it On up for us

a to go over ø

9 w.. r. just doing everytbin9. The big move is

10 to e11minate so far as possible all these loaal
11 rules. And what is necessary, then go ahead and

12 put them in the Rules of Civil Procedure and all
13 the those Crinky, dinky, little
14 let's-get-the-out-of-town boy" w.111 just do away
15 with it then.
16 CHAI RMAN SOULES: Let l s discuss with

17 the committ.. as a whole whether we add a Rul. 11
18 that just says 10c.1 rules shall not conflict with
19 tbe.. rul... And maybe ~b.t oug bt to be expressly

20 stated. The Supreme Court might want to say tbat

21 in thes8 Administrative RUles.

22 Okay. Look at that seoond sentence now, Rule

23 1, what we now call the rule. nIn the execution
24 of these rules, telephone bearings or conferenees
25 in 1 ieu of cour t appear anc_a ar. encoursg ed.. ft
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1 PROFESSOR DORSANBO. Tbe third
2 sentence.

3 CHAIRMAN SOULES: The third
4 sentence. Do we need tbat? Why is that in

5 tbere? Right up there in the front. QDo business

6 by telephone instead of In person."

7 JUSTICE WALLACE: I don't
8 PROFESSOR EDGARi Well, I remember
9 when it was d lscu$sed in tbe committe. h..ring,

10 and it was simply a vehicle by whioh matters could

11 be exped ited, to try and encourage the us. of the
12 telepbone conferences rather than having bear ings
13 in person in open court.
14 PROFESSOR DORBARBO: Mr.. Chairman, I

15 tb ink, that .. may well need to put someth ing 1 ike

16 that in our Rules of Civil Proeedure somewb.re,

17 because it is . fact tbat aur Texas practice of
18 baving me.tings and sitting in courtrooms wben
19 neither a meeting nor a three-hour delay before a
20 meeting takes place is necessary, is probably
21 outmoded and does contribute to delay.
22 I would suggest that tbis be considered as
23 either a separate Administrative Rul. or a
24 separate Rule of Civil Procedure that would be
25 included, perhaps, in the Rules of Civil Procedure

CHAVEItA V.. BATES AND ELIZABETH TELLO
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1 in the general rules in Part Two relating to

2 practice in district and aounty courts. It's.
3 good idea but there isn't much bere expect a

4 precatory kind of statement..

5

6

PROFESSOR EDGAR: How about Rule 211

MR.. MCfitAINS: That's actually part of

7 the Nueces County practice, as we have docket

a control aonferences all the time that are by

9 telepbone. Thatls the way our initial docket

10 control oonferenaes are all a part of, generally,
11 not always, but, generally, band led, is by
12 telephone. It works very .ell.
13 On the other hand, if personally, have some
14 concerns to the extent you're talk ing about
15 telephone c~nf.r.nc.s on very fundament.l
16 decisions, either under the discovery rules or
17 under these rules in terms of the availability of
18 a record, in that, unless these things are
19 recorded through the clerk's off iee or by the
20 reporter -- you know, if it's on the speaker pbone
21 and are reported in cna~b.rs or something, beoause
22 the Rules are very clear that if anybody request
23 that the proceedings be transcribed, they are
24 entitled to it.
251 And nobody is going to want to be
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blind..iight Your first telephone call you..

2 know , maybe you i re a virgin, but at r that, it

3 sometbing untorrid comes aut of your first

4 significant telephone call conference, y.au

5 $cramble around trying to. figure aut how a file

6 bills of exception and get tbings done.

7 I.ve got no problem witb conducting business

8

9

aver the lephone, so lORg as w. can assure a

record can come out of tbat.. And e problem witb

10 tbat, being the one of fundamental prOblem of

11 expense of wbether or not recording dev ice.,
12 spe.ker phones, et cetera, are really and truly
13 availabl. to all the district judges or t ir
14 court reporters.
15 CHAI RMAN SOULES # Do we wan t to give

16 pr ior ity preference to telepbone conferences as
11 opposed to open-court b..rings on 411 the. ters
18 that are subject except those that are precluded?
19 Some of the. are precluded. You get over to .
20 family law and you can i t talk by phone; you got to
21 sbow, under these rules.
22 MR. SPARKS (BL PASO): I tb ink tbe

23 language is f in.. It just says it l S encouraged.
24 I like tbe language because there a lot of places

25 that if you had this, a judge down there in rfa
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1 might allow it. Right now they would just say,

2 "No. Come down tbere.u But I don't want to do

3 anymore tban encourage 1 t.

4 CHAIRMAN SOULES: Well, let's

5 prioritize it. It saysø "Conferenc.. in lieu af

6 bearings are enoouraged."

7 MR. MCMAINS. But again, tbat dO.SD l t

8 -- it says it l S encouraged, but that l 8 in ooncert

9 with tbe expeditious Intent of rules. It's
10 certa.inly nothing required. aut my only....
11 CHAIRMAN SOULES: W.ll. tel.phone
12 hearings may be held in lieu of court appearances.
13 MR. MCMAl NS i Yes.

14 CHA! RMAN SOULES: au t th is, to me,

15 prioritizes the telepbone conferenCeS.

16 PROFESSOR DORSANEO: I had in mind

17 tbat this sentence was also d trected really at a
18 larger problem. And that is, in lieu of having
19 court appearances, we can dispose of motions or
20 partiCUlar matters on a WE itten record witb the
21 assistance of the telephone conference, et
22 cetera. We have in this jurisd lction the praotice
23 of going to the courthouse to dispose of
24 everything that simply is a gigantic waste of
25 time.

CHAVELA V. SATES
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1 MR.. MCMAINS: Becaus. a lot of times
2 your opposition doesn't show up..

3 PROFESSOR DORSANEO: And onißany
4 Fridays, r spend three hours in the oourthouse to

5 argue something for 20 minutes.. That' sa
6 pointless exercise.. When, quite frankly, i would

7 do much better to bave it written down, because I

a oan't antioipat.é wh.t the oounter-argument is.

9 I understand tlH;lt in some oounties that there

10 ar. looal rules tbat suggest tbat matters be de.lt
11 with without the necessity of formally appearing
12 in court. I think, for example. venue matters,

13 wbat's the point of having a venue bearing at this
14 point in time? What's tbe point. in a lot of
15 instanc.., of having a court app..~.nc.?
16 Again, I would suggest that we consider such
17 a rule that would encourage tbe d iapes ition of

18 motions without Court app.aranoe when that would

19 facilitate the expeditiOUS handling of the court's

20 bU81D8$ without affeoting the judicial process,
21 but that it be included in Section 1 of Part Two

22 of the Texas Rules of Civil PrOcedure, which

23 concern general rules of practice in district and
24 county courts.
25 And I think tbis is merely a beginning point,

S
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1 and I donlt reallY believe it beiongs in tbe
2 Administrative RUles at all.

3 CHAIJ!U4AN SOULES = Well, that. s what

4 I'm thinkingo

5 MR. MCMAINS = I 8g re..
6 CHAI RMAN SOULES i I f we are go lng to

7 prioritize it, I don't think maybe we should. I

8 think w. ought to probably .et out maybe some

9 different languag8, and we already have -- you

10 know, I've encountered a practioe in Houston tbat
11 works fine. And that is, if you fi18 . motion, it
12 will be set for submission. If you don l t ask for
13 oral submiss ion, it will be beard by the judge on
14 submission day without appearanc., and the other
15 side is not expected to be there, and if you oome,

16 you should not expect to be b.ard because you
17 d idn l t ask to be orally beard.
1 e NOw, the problem is that sOm. of tbe judge i s

19 good political friends may sbow up and argue and

20 you get e~ parte. And you got to be damn careful
21 about that because local rules are not tight
22 enough on wbat if one guy shows. They should be

23 tight enough to preclude him from being able to

24 speak, but that's not the cas. always.
2S But if you're a defendant, the same thing, if
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1 you want an oral subm18s ion, you bave to 9 iwe

2 notice and it will be set for oral submission,

3 But if neither side asks for oral submission. it

4 is heard OD submission day by tbe Court without

5 oral submls8 ion all based on tbe other pleadings.

6 And there's no problem with that practioe, not

7 tbat i like everything they do in federal courts.

8 I suppose the Texas praotice would ravor, if

9 somebody wants one, you give it to him instead of

10 like the federal piaotlce where you t re just lucky
11 if you ever get heard.

12 But I tbink you're right. I think probably
13 this ne.ds to be in the Rules of Civil Procedur.,
14 that telephone conferences may be held in 1 ieu

15 of --
16 ~1R. SPARKS tEL PASO) II Maybe it ought

17 to say they are permitted.
18 CHAIRMAN SOULES: They are permitted

19 in lieu of any bearing required by these rul_s.
20 MR. SPARKS (EL PASO) i I think tbat-_

21 a good suggestion.
22 MR. MCMAINS: Well, I don't knOW about

23 any hear ing "'
24 CHAIRMAN SOULES; So long as t.here's a

25 record",
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1 MR. MCMAINS: Beoause there are
2 hear ing s that require test imany '"
3 PROFESSOR DORSANEO: Let. s leave the

4 deta 11s of it unt 11 1a r.
5 PROFESSOR EDGAR: No, you wou1dn i t

6 want that because --

7 CHAIRMAN SOULES: W. already bav. it.

8 PROFESSOR EDGARt you might want
9 the -- I can think of a lot of situations where

10 you would really want some type of reoording even
11 thougb tbere was no testimony because statements

12 were made by oouns_l that later may be oonstrued

13 as admission and things like this tbat were r.ally
14 not int.nded.
15 MR. MCMAINS: I agr.. with that. aut
16 I'm say lng, clear ly, anytn tag in wh 10 h there was
17 an ev identiary hear Lng, you've got --
18 CHAIRMAN SOULES: No, we alr.ady
19 permit sworn testimony in oourt by telephone.
20 MR", MCMAINSi No, I understand that..

21 C H A IRMA N SOU L E S i Why ex c 1 u de i t f r om
22 this 1f tbe judge -- we may be on amotion. But

23 we can take depositions by telephone right now,
24 and that's admissible into evidence, Summary

25 Judgment evidence, for example.
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1 MR. SPARKS (EL PASO) i Tbatls right
2 because you' va got a court reporter. But you

3 could say tbat telepbone conferences or hearings

4 are permitted --

5 CHAIRMAN SOULES. Well, the court
6 reporter may be on the phone. You just have to

7 have a Notary that swears the witness that can say

8 they are a Notary. The cour t repor ter may be on a

9 differentpbone and not even present witb one of

10 the witnesses.
11 MR. SPARKS (EL PASO): Well, tbat l s

12 right. Usually they're in the lawyer's office.

13 CHAIRMAN SOULES: Usually they would

14 be tbere and they testify-
15 MR. SPARKS (EL PASO): But that
16 telephone arrangement, I guarantee you, it doesn't
17 exist in some parts of West Texas.

18 CHAIRMAN SOULES: W. need to probably
19 put that in the early Rules of Civil Prooedure
20 permi~ting things other than open-court bearings
21 and then something that says, if neither party
22 reque.ts an Ðiai h.aring, tbe Judge can bear the
23 motion -- can bear a -- whatever we would describe
24 it. You were worried about tbe ward Ømotion~

25 before Bill -- but can hear whatever is before him
s OURT REPORTERS
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1 based on the written pleadings of the parties when

2 the time comes for submis$ ion..

3 Okay. Well, those things we can cover.

4 Let. 's go on to 20 unless somebody else really sees

5 somethin9 in i tbat we need to address. Rusty,

6 you started to make a statement earlier about bow

7 this migbt conflict with Rules 1 and 2.

8 llUt. MCMAINS: Well, if you have a

9 purpose ru18, it -- I mean, you know, it just

10 didn't bave a purpose rule. I mean, most peopl.,
11 I would tbink, would interpret a poliCy rule would

12 be the sam. thing as a purpose rule.. Once you 1 ve
13 relabeled the purpose rule, then that eliminates
14 much of the probie..
15 CHAI RMAN SOULES i All r 19 bt.. Now, we

16 also have a problem there where this is . new rule
17 s. t t ing t im. s tana ard s on pend 1n9 c a80S . And we
18 have a comment that says it's suppose to govern
19 pend lag cases as well as new cases.
20 MR. MCMAINS i Yes.
21 CHAIRMAN SOULES: So.. ,~. all of a

22 sudden in the throws of a lot of case. wbere .8 i re
23 counsel of record.
24 MR. MCMAINSI Where we're beyond all

25 of the.e prOVisions.
URT REPOR BRS
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i CHAI aNAN SOUL.. i Beyond all these
2 provisions.. And wbat kind of soup are we swimming

3 in?
4 MR. MCMAINS: It see$S to $e that
5 tbere bas to be a specific rul. on any

6 Administrative Rul. tbat tries to set up
7 timetables that has to have in it a ne. ruie, I
8 mean, a specific rule that tells you wben you

9 start calculating on eases already pending.

10 I m.an, if you want to say that all eases
11 pend ing shall be tx..tea as having b.en f ii.a on
12 the date of the enactment of the rules -- I mean.
13 I'm not suggesting that ~h.t'. a good id.., but .e
14 need to know.

15 CHAIRMAN SOULES: That may be the best

16 we can get.
11 MR. MCMAINS: Very speCific.
18 PROFESSOR OORSANEO: What would be
19 wrong with that?
20 CHAIRMAN SOULES i Well, we have Dot

21 taken dockets, taken cases. We have not loaded
22 oux own dookets for clients that w. represent an.
23 with whom w. have fiduciary relationships to
24 accommodate thesè kinda of time standards becaus.

25 those have not been imposed on us in our f iduo i y
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1 capaoity that is representative of our clients

2 until these rules start.
3 MR. SPARKS (EL PASO) i You would al
4 bave to take tbe problem that so.ebody may take

5 advantage of it and saYf -1 now bave 270 d.,.,.

6 whatever the tim.frames are. In other words, "1

7 don't bave to go totr!al next moath."

a CHAIRMAN SOOLES: 1 don l t think tbat

9 business litigators have tbe same degree of

10 problem. I can live with these, certainly, if all
11 my casea are deemed filed on the day tb... rules
12 become effective, because we tend to bandl. fewer
13 cases. Or if we do, they're cases that we can--
14 we've got a lot of collection cases we can somehow
15 automate them on word processors and go over there

16 and have -- we can manage; it may be tight.
11 But the injuries lawyers who take referrals
18 and I don' t know whether Rusty is in that, bu~
19 I have a lo~ of good friend s In Bou $ ton, and they

20 take referzals from Angleton and all those town.
21 down there, and they take the good onel and the
22 bad ones. Because the lawyers that refer those
23 cases don' ~ jus t let you pick and choose. And
24 they' ve got some old cases that they took, a lot
25 of old cases. I don l t know wbat the pereentage

REPORTERS
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1 Is. but say, tbere's one good i in 20, or vha vez

2 . number may be, aomes out of Lake Jackson.

3 Tbey took tbose cases witbout having ~o worry

4 about these rules to deal with tbem as tbey found

5 time to deal with them, or however. Now, 811 of a

6 s ud d . n, t b. y · v. got 3 00 0 r 4 0 0 P 1 a in t 1 f f s' c s

7 of wbicb there are 50 of them they're working on,

8 and they i v. got to get all of them d iapas.a of
9 posthaste and deal with them in a fuduaiary

10 manner. And I tbink tbey' r. going to bave some
11 problems if w. throw them all together.
12 PROFESSOR DORSANEOi Mr. Chairman, i
13 suggest that that issue is really outside this
14 subcommitte.'s purview. It doesn't deal with the
15 cantlie t. and tbat'. --
16 MR. MCMAINS: Well, excepttbat I
17 think that wbat we need to say ia that the comment
18 that is in this rule
19 CHA! RYAN SOULES: Beyond Rul. 1.
20 MR. MCMAINS: puts us in a real
21 conundrum with regardS to the Texas Rules

22 them..lves, beoaus. it would appear that just the
23 ordinary rules applied to the Administrative
24 Rules. ThereSa nothing specifically applying.
25 Somehow they have to be reconciled. Tb.tDs all.

UPREME COURT REPORTERS
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1 I think that' s tbeonly function of our

2 committee, is just to identify that that comment

3 isn l t really satisfactory for wbat h s to the

4 existing easeload.

5 PROFESSOR DORSANEO: You put that as

6 ite. 3 on the agenda?

7

8

MR.. MCMAINS: s ..

PROFESSOR DORSANEOi The things .e've

9 gone through.

10 MR.. MCMAINS: Tn is may be beyond the

11 soap. of what we' r. supposed to be doing as well,
12 and 1 won' t dwell on 1 t very mucb.. But any
13 attempt to do this is, well
14 I mean, any attempt iri the Administrative

15 Rules to set t imeframes, like in Rul. i, puts us
16 in a worse posture than we ever had been in terms

17 of the recur ring problem now in bus ioess, as well

18 as PI litigation, people going to bankruptcy

19 court, of bringing in new defendants who file n~w

20 motions to transfer, of cases actually physically
21 getting transferred, maybe after the thing is, you
22 know, already s for trial. You've alr.ady got

23 all this stuff, and then the case gets
24 transferred. r mean, this thing has got no
25 provisions in it for starting times over when it

512..474-5427
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1 gets refiled in a new Gounty.

2 CHAt RMAN SOULES: We S re going to get

3 to tbat one, though, because we get over to where

4 you've got a lot of bankruptcy dockets; that's

5 back in here, but not transfer dockets. X don't

6 think transfer dockets.

7 MR. MCMAINS: Wher. is tbe bankruptoy
a stuff?
9 CHAIRMAN SOULES: Well, it's back hete

10 a little bit further.
11 HR. SPAHKS (EL PASO): With the active

12 and pass i va
13 MR. HeMAINS1 But any..y. 11m just
14 CHAIRMAN SOULES: 11m not sure it
15 covers your problem.

16 MR~ MCMAINS: Yes. Se., the problem I

17 bave, tb9ugh, is this says. you know, the clock is
18 ticking. And we r..iiy don't bave. once ltJs a

19 deficiency, frankly, in our Texas Rules ~- because
20 we don l t have any prOviSions with out Texas Rules
21 tbat dovetaii and show you tbat even though YGu've

22 got certain time limits to do things, if all of a
23 sudden the Federal Court says, "You can't handle
24 your lawsuit anymore for a while until I let you
25 free from the stay over, ø there v s nothing in the

~? . ~ ~ ~~~y. ~~'T ~
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Texas Rul.. tbat says that you get any protection

from thatii
And tbat' s not jus t true in tbe trial rul.. J

tbat l 8 true in the Appel1.ate Rule. '" I' v. lUid

people that bave gone into bankruptcy after tb.

appe.l 1s perfected Or even after tbe cas. Is

argued. But wors., after it's perfected but

before the record is filed or, you know, at time.,

maybe ev.n before the appeal is per feoted in terms

of the bond, do you get any extensions of tim., I

me.n, these things are recurring new problems that

have not been add ressea by our rule..

CHAIRMAN SOULES: Well, wby donrt we

put in something there about all other civil

actions or something about Rule 2 tbat bas to do

with interrupted dockets. I don l t know what term

you want to talk about but --.

MR. MCMAINS: Same thing with

removals. I mean, you know, you b ring in a n.w

defendant, he removes, and you ....

CHAIRMAN SOULES: Removal. transfer.

MR. NS i You fool around in

Federal Court for a while. And 11m sure most

eveEybody berebas bad experience with federal

judges not m.nag ing to get the case remanded or

CHAVELA V.. BAlJlS AND ELI ZABETH TELLO
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1 even aecided fo%, you know, II 8, 10 or 12, maybe

2 even longer, months.

3 PROFESSOR EDGAR: Rather than us tag

4 this as a -- I fm mak lng tbis sugt tion that ..

5 recommEimd that, rather than using this commentg

I what if there was simply . sentence in Rule 2 to

7 the effect tbat eases pending on the effective

8 date of these rules and cases which are transfer

9 cases -- I l m try ing to tb ink of some term to use
10 -- sball be treated as new oases.

11 Just simply make a statement, because
12 something has to be done about this. This is
13 going to be . genuine problem, and I think that .e
14 oould help the Court in making an expression of
15 polioy bere tbat they be treated as ne. cases.
16 MR. SPARKS (Bl Paso): Does everybOdy
17 then have 180 add it ional days on a f tv.-year-old
18 case tbat somebody doesn't want to try?
19 PROFESSOR EDGAR: That's right.
20 MR. MCMAINS: No, no, no. He's
21 talk ing now about cases tbat are set for tr ial now
22 in less time. He do.sn' t want togiv. them any

23 more time when it says tbat they'll bave at l.ast
24 .X" period of time under these rules to do oertain
25 tbings.
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i i f you star t say ing 1 t' s gOing to be tre.ted

2 as a new case -- tbe date GItha passag_ of the

3 rules, then all of . sudden he says, .S.., this
4 rule that says I l v. got 180 mot. days; I don i t

5 have to go to trial.- Bees trying to avoid.
6 disruption of the docket.

7 PROFESSOR EDGAR: Well, I thln~ that

8 th.tls just Simply a policy decision that

9 somebody i s going to have to make. What are you

10 going to do about those eas.s?
11 MR. ~lCMAINS: Well, I think that,

12 obviously, any scbeduling that bas alr..dy
13 occurred or any, you know ~- these rules should
14 not be intended to have any impact on any caie
15 that is on a faster track than ii already here.
16 PROFESSOR DORSANEO: These rules would

17 not be . basis for a Motion for Continuance in any
18 case thatUs set.
19 MR. MCMAINS: Right.

20 JUSTICE WALLACE: How do you-all

21 in rpret that.ent.nce, that last s tence,
22 starting on the bottom of Page 2 there, on Rule 3,
23 "Nothing in this rule shall be interpreted to
24 prevent a Court in an individual cas from issuing

251 an exception order based on the speCific finding
SU REME COURT REPORTERS
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i that tb. in rest of justice require. wbo .

2 modification of the routine processe$ as

L prese r ibed $"
4 Would that be broad enough to oover these

5 transfer c...s of stay orders of bankruptoy eourt

6 and things like that?

7 MR. SPARKS (EL PASO): I t should, and

8 that's why it's in th.r.~
9 JUSTICE WALLACE: We d isaussed it, and

10 I thought that it oovered it.
11 MR. SPARKS (EL PASO): You know,
12 another related problem ~-
13 MR. MCMAINS: It could be. The
14 problem is, what happens if the judge do.an't want
15 to do it?
16 PROFESSOR OORSANEOi Maybe you ought

17 to go on what's proposed to be RUle 2 rather than

18 to Rule 3 as applicable to . partioular segment of
19 the ca...
20 MR. MCMAINSI ro~ one thing -- of
21 oours., I suspeot that tbe r.ason tbey didn't want
22 to do tbat is because they don. t want to make all

23 the rules subject to the judge mOdifying them.
24 And I don't know.
25 MR. SPARKS (EL PASO): Another rabbit
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1 trail tbat w. could talk about, but oae that i

2 think is more praotiaal and that is, you go in,
3 you get your order. under tb... rule., and tbe

4 270th day co... by and the ca.8 is continued

5 because he can't get it to trial, the judge can't
6 get it to trial, and then the rule. just l.ave

7 you. You · v. completed discovery. The only phra.e

8 we bave in there that protects you 18 further

9 discovery by agr..ment or good cause shown with.

10 court azder. But tbe rules just l.~ve it.
11 The rules are theoretically resolved i in that
12 270 days away you're going to get. trial date,
13 and that's, of course, the biggest problem that I
14 se. that the.e judges are going to have with
15 them. But tbat's not a conflict with the Rules of
16 Procedure. but that's another area.
17 CHAIRMAN SOULES: Well, let.s go to
18 what was Rule 2..

19 MR. SPARKS (EL PASO) i ¡tes Rule 3

20 now..
21 MR. MCMAINS: There is just a task of

22 tbe Administrative JUdge.. iem sure there's a bUi1Øh
23 of jUdges tbat aren't going to like tb.t~

24 MR. SPARKS (EL PASO): County
25 Commissioners and clerks are going to dislike it

S RIUfE
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1 more ø
2 PROFESSOR EDGAR: 0 s that c liet
3 -- l_t l a look at Rule 165A for just . mlna '6

4 MR. DORSAREOi I donet think Rul. 2

5 conflicts anything, doe. it?
6 PROFESSOR EDGAR: Rule 246, "The clerk

7 shall keep a record in bis office of all a.sesset
8 for trial, and it Ihall be his duty to inform any

9 non~r.sid.nt attorney of ~b. date of stings upon

10 request by mail accompanied by return mail.
11 Failure of the alerk to furnish such information
12 shall be a proper ground for continuance." Is
13 there any conflict between that rule and this
14 Rule?
15 MR. MCMAINS; This is just. reporting

16 of Rul. 2.
17 PROFESSOR EDGAR: Okay. All right. I

1 8 jus t wan t. d tom a k .s uris 0 f that.. Ye 6 , but I
19 tbink it might affect u. somewber. down tbe line.

20 PROFESSOR DORSANEO: So I sU9gest we

21 go to 3..
22 CHAI RMAN SOOLES i Ok ay II Go all the

23 way just ak ip tbrougb 2 because it.. reporting and

24 go to 3, "Control of the flow of non~prob.te civil

251 cases."
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1 MR. MCMAINS. Okay. Tbe initial
2 problem, I think, ,that was noted by Bill is that

3 we do.nlt really have .an adequate definition or

4 instruction on what . non-probate eaSe is. Tbat

5 is a term undef ined in these rules.

6 MR. SPARKS (EL PASO): And you tb ink

7 you know exaotly what it is until you try to
a define it.
9 PROFESSOR DORSANEO. Most of the ones

10 that are not defined bave that problem
11 inherently. In speaitic tbinqsu tbough, in terms
12 of -. if I Gan just jump in, tb ing s that confl iet

13 or relate to matters in the Rules of Civil
14 Procedure, I note, bas ic.ily, the following 3
15 In Paragraph C of Proposed Administrative

16 Rule 3, the term "initial pleadingø is mOre than
17 merely an undefinea term. It is . troublesome
16 term becaUS8 we do have a system that bas term. In

19 it in the Texas Rules of Civil Procedure.

20 Under Rule 45 of the Texa. Rules of Civil
21 Procedure our pl..ding syste. is by petition and
22 answe~. Tbose are not, in Texas, ..rely labels
23 for things.
24 Everything the defendant files i8 technically
25 an answer and everything the plaintiff f11es is

OURT REPORTERS
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1 technically a petition. The remaining rules, for

2 examp18ø Rul. 78 and 45, aefine petitioD and

3 anewer ift more refined terms. And 1 do not think

4 it would be advisable to insert a new word,

5 -initial pl..ding,. that is not defined anywhere

6 because it will impair the integrity of our Texas

7 system and the definitional scbeme contained in

8 the Rules of Civil Procedure.

9 I would suggest that we us. the terms used in

10 the Rules of Civil Procedure. If we're talking
11 about a defendant , we're talk tag about an answer J

12 that's what d.f.nd.ntsfil.~ And everything tbat
13 they file is considerea to be an answerß altbough,

14 I would recognize that there is some problem that

15 people have with something tbat's a motion being
16 thought of as an answer.
17M R . SPA RK S (EL PAS 0) i I sit
18 technically an answer, You~ Honor?

19 PROFESSOR DORSANEOi I think
20 techn ical1y it is..
21 PROFESSOR EDGAR: Well, Rule 84
22 excepts spec lal appearances, motions to transfer
23 venue from the answer.

24 PROFESSOR OORSANEO II No, it do.sn' t..

25 PROFESSOR EDGAR: It says it may be
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1 excepted therefrom, 84.

2 PROFESSOR DORSAIBO. But tbat's just

3 excepted from the order. RUle 84 Ind iaatea what

l tbe defendant may put in bi. answer, and it

5 iad ieates that tbe Court shall d i.po.. of the.e
6 matters in the order tbat tbe Court wants to,

7 except that the Court cannot deoide to oonsider a

8 special appearance or a motion to transfer venue

9 out of order. That.s the way I read it.
10 Now, maybe .. would have some -- instead of

11 saying "answer in lieu of initial pl..ding" in 3C
12 of the proposed Administrative Rule., we'd say

13 "answer or motion -- first motion."
14 CHAIRMAN SOOLESi Can a party appear.

15 otber than by the filing of tbe pl..ding, and be
16 held to an appearance?
17 JUSTICE WALLACE: Yes, if you just
18 show up in person.

19 PROFESSOR DORSANEOi Yes.
20 MR. MCMAINS: Yes.
21 PROFESSOR EDGAR: When you app.ar in
22 open court.
23 JUSTICE WALLACE: Special appearances

24 is about the only tbing, and if it's sustained,
2S then it's over with. Then if it i S not sustained,
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then · s BUrned to ve ans red 20 days

2 af twards.
3 MR. SPARKS (EL PASO) = Moti Quash

4 is the same.

5

6

1

PROFESSOR DORSANEOi Maybe tnak 11\9 an

appearance would be appropr iate thing to use.

MR. SPARIS (EL PASO): But you don't

8 make an app..rance for tbe .pec 1.1 --

9 PROFESSOR EDGAR: Wbat if you just .ay

10 ø. general app..rance'-
11 MR. SPARKS (EL PASO): Or .special" if

12 you need d tacov.ty.
13 PROFESSOR EDGARI Well, but that's one

14 tbing i bad. -- and tbis g08S back to what Bill

15 was Baying a minute ago. Wbat if you file.
1& speCial app.arance? Is that embraced witbin t
17 term "Initial ple.ding" ber.? That's the
18 question, you see.
19

20

MR. SPARKS (EL PASO) J Yes.

CHAIRt-1AN SOULES: ~Pre talking about

21 all th... k lnde of plead ings.

22 PROFESSOR DORSANBO: Well, ¡ just

23 point out --
24

25

PROFESSOR EDGAR: And wh.nwe mean

al appearance, wltblD30 days after a 9 ral
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1 appearaDce by the last defendant to appear, is

2 that what w. mean?

3 MR. SPARKS (EL PASO) i We have .

4 general apPearance concept.

5 PROFESSOR DORSANBO: Every appearance

S is a general appearance if it's not a special

7 appearanCe.

8 MR. SPARKS (EL PASO) i Well, but does

9 it say that?
10 PROFBSSOR DORSANEO: Yes.
11 PROFESSOR EDGAR: The reason I put
12 "98n.ral" tbere is because if you just say
13 "appearance, d then tbe question would be, do you
14 mean a ~sp.cl.1 appearance" as well as . ftgeneral
15 appearance," and that's why 1t just s.ems to me
16 that w. should just say ~a general appearAnce."

17 MR. SPARKS (EL PASO) i I think th 's
18 . good sU9gestion.

19 CHAIRMAN SOULES: The party that shows

20 up for a temporary injunction bearing, wlLhout
21 ever luiiv ing f i led a pleading, makes .a general

22 appearance just by showing up in open court?
23 MR. SPARKS (EL PASO): Yes.
24 PROFESSOR BOGAR: Subjects him.elt to
25 tbe general jurisdiction of the court.
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i CHAIRMAN SOULES: And what If be .ants
2 to f 11. . spee iai appearance'

3 PROFESSOR EDGAR: He better f il. .
4 spec ial appearance ~

5 CHAIRMAN SOULES; aefore he shOws up
6 in open oourt?

7 PROFESSOR EDGAR: You fd better believe8 it"
9 CHAIRMAN SOULES; aefore be opens his

10 moutb..

11 PROFESSOR EDGAR: Before he says .
12 word"
13 MR. MCMAINS: In response to the show

14 Cause order, I fm not certain that he has waived 8
15 g ener 81 appear arHie.
16 MR. SPARKS (EL PASO) $ I · m not .1 tn.r,

11 but I sure file them..
18 PROFESSOR DORSANEO= I'm not either,

19 but if .e go tbrough on tbis proposed

20 Ad m in 1 s t rat i v. Ru 18 3 C , i see t h. t e r. " 1 nit 1 a 1

21 pleading" as being an unsatisfactory term and one
22 that conflicts with at least Texas Rules of Civil
23 Procedure 45, 78# 84, 85, and 120A..
24 MR. MCMAINS: Well, I have another

25 proble. with that sentence, too, because -- In two
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1 respects. Virst, it says "the last defendant ..
2 the initial pleading of the last defendant.Ø

3 PROFESSOR DORSANEOi Wbo is the last
4 one?
5 MR. MCMAINS i Well, it says · the 1 t

& defendant to appear."
7 CHAIRMAN SOULES. øe may not bave
8 appeared yet.

9 MR. SPARKS (BL PASO): That l s tbe way

10 we do it.
11 MR. MCMAINS: Well, one of the
12 problems that I have is that --
13 MR. SPARKS (EL PASO): A way around

14 it; we've got it.
15 MR. MCMAINS: Okay. Wait a minu .
16 As . co-defendant, you don't know what time the

17 other defendant has -- I mean, he doesn i t know who

18 to ..nd it to, to send his answer to, if you're

19 filing answers in the same thing. You file
20 answers to tbe plaintiff. I mean, the defe.dants
21 don't know what their times are. They don~t know

22 when anybody respectfully got served initially,
23 and they don l t get told by the Court, the Court
24 do.en It ever oommunicate with them about, you

25 know, that an answer has been filed by anybody.
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1 You don't know whether you're tbe first defend t,

2 the only defendant or all the defendants unti u

:3 go over there and check.

4 CHAIRMAN SOULES: You' re supposed

5 get served.

6 !tiFt. t4CMAINS: But not necessarily by

1 the -~ when I m.an, the plaintiff serves you, he

8 do.sn' t tell you wbo tbe -- at tbe same time, 1f

9 he serves five defendants -~

10

11

MR. SPARKS (IL PASO): Luke i. right.

MR. MCMAINS: -- you d on i t know who

12 those other defendants are..
13 CHAIR~iAN SOULES: It should be in t

14 petition.
15 MR. MCMAINS: Yes, but you don' t have

16 to serve them.
11 CHAIRMAN SOULES: I think you do under

18 rules. I never thought about it until you just

19 said it. but you now bave to sezve answers..

20 MR. HCMAI NS i I don' t d isag ree that

21 you l re supposed to serve them, but wbat I'm saying
22 is, it do.snlt always happen.

23 CHAI RMAN SOULES: It doe$n' t happen,

2. that'. true, a lot of times.

25 MR.. MCMAINS; Becau$e all they know is
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1 who the parties are to serve. All right.
2 what is a co..defendant who may actuail1y be servêd

3 by a defendant l s answer before be gets served by

4 the petition? He's sitting there not knOwing what

5 tbe bell that -- you know, what doe. this bave to

6 do with me? This is an answer by somebody that

7 hasn't sued me and what do I with that?

a CHAIRMAN SOULES: I think that
9 aadley's suggestion tbat 30 days after tbe filing

10 of the general appearance --
11 PROFBSSOR EDGAR: No, witbin 30 days
12 after tbe general app.arance of tbe last --
13 CHAt KMAN SOULES: Tn.general
14 appearance -- now then, welre worried about the
15 last _..
16 MR. MCMAINS: General appearance of a

17

1 a PROFBSSOR BOGAR: By the
19 MR. MCMAINS: That's the other tbing.
20 is who's tbe defendant? What's tbe third party

21 defendant?

22 MR. SPARKS (EL PASO) a I was going to

23 ask that myself~ They claim in the task force --
24 the drafters claim that that term clearly
25 indicated the third-party defendant, and then

SUPRE~ E COURT REPORTERS
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1 there was a ~r.m.ndous argument thereafter tbat

2 k iad of lead some doubts OD that stat....t.

3 CHAIRMAN SOULES: Why does it have to
4 be tbat anyway? Why can l t it be the last party to

5 appear.. Suppose there l S an intervenor. SUPPOS8

6 therels a new --

1 MR. MCMAINSi I don l t d lsagz.. witb

B that at 811.. I'm just saying tbat we don't know
9 ' what this is..

10 CHA! RMAN SOULES: Why shouldn l tit be

11 the last filing within 30 days after the general
12 appearance by tn. last party to appear? ! still

13 rea11z8 that has a problem "to appear, n · the last
14 to appear.. d
15 MR. MCMAINS3 All! 1m saying is there

16 is a considerable lack of definition here as I
17 think what w. are getting at, and they don't
18 really comport with our rules of practice, if not
19 the rules of procedure.
20 MR.. SPARKS (EL PASO) i I · m not

21 supporting the premise. but the argument by Dean

22 Fr lessen in this case was that he wanted the time
23 frame to run from answer date of the original
24 defendant's suit, whether it be one defendant or
25 five defendants, and that the time frame then had
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1 to go at that point.
2 CHAIRMAN SOULES: That' s not even what

3 this says, tbough.

4 PROFESSOR DORSANEO: No.
5 CBAI RMAN SOULES: Because tb is says

6 "the last defendant to appear~" It could be an

7 after added defendant.

8 MR. SPARKS (BL PASO) l I understand

9 that that was changed.

10 PROFESSOR DORSANEO= It l I very sloppy

11 because the last defendant to appear in this
12 suppose the defendant do.sn. t appear on time but
13 appears long after there's been a default and they
14 have filed & motion for new triai baving now the
15 default is set aside. That's not necessarily a
16 short time, the last defendant to appear. It
17 could appear --
18 MR. MCMAINS: It l S a question of what

19 you · re appear lug to.
20 PROFESSOR EDGAR: Well, if he d08sn' t

21 appear, of course, I guess he 'd be severed and
22 take a default judgment against bim.
23 PROFESSOR DORSANEO. They're not even
24 meant to be severed in order to make it a default
25 jud¡ment filed, it's not meant to bappen.
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1 MR. SPARKS (EL PASO) l You know, ¡
2 asked this question on one of the Saturc!lAYs and

3 nobody -- Fr iessen d ldn ø t seem to aDswer It. Of

4 course. he bad bis hands full ans..rlng some other

5 things.
6 Wbat happens seven months into a ca.e and the

7 plaintiff sues an additional defendant, does the

e prooess start over again? I never could find the

9 solution in these rules for that. Do you then --
10 and his ide. at that time was, "yes, you then bave
11 to propose a new plan." but that d ian ø t r 1n9.
12 PROFBSSOR DORSANBOi I suggest we
13 l.ave this thing because .e could talk about it ..
14 an item and go on to other conflicts~
15 CHAIRMAN SOULES: Well, let's at least

16 talk about -- do we want to put in ~within 30 days

17 after the general appearance by the last party to
18 appear." Do we want to sugge.t at l.ast those
19 two?
20 MR. MCMAINS: Not "last party.-
21 Becaus$ as you -~ well, unless you want to do wbat
22 you were say ing.
23 PROFESSOR EDGARl By the last or 19 in.l

24 defendant.

25 MR. MCMAINS: Because if you got a
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1 subrogation 0888 and tbe intervenor appears i2

2 months down the road

3 CHAl RMAN SOULES = Doesn ~ t he have the

4 right for some time to get ready for trial?

5 MR. MCMAINS i Well, I l m not ag ree ing

6 with that, but if the ide. of this is that you're
7 moving on down the way, you don't want -- you're

e moving on down the road, you don l t want to be

9 putting everything off automatically until t
10 intervenor or somebody 81se appears.

11 CHAIRMAN SOULES i Well, I think you
12 got . b.t~.r chance of justice if it says "the
13 last party," because the judge can aiways strike

14 and sever and separately try parties and say,
15 "okay. We were interrupted but now welre gOing to

16 get back on track, and I i m not going to g iv. you
17 much time."

18 MR. MCMAINS: LUke, I don't disagr..
19 with tbe philosophy of that, and I 1m not going to

20 prejud ice the judge here. He. $ got a pend ing ease
21 in front of the Court right now in whioh the
22 argument is being made that you got to have
23 everybody in sigbt in the iawsuit before you aaA
24 even try the lawsuit.
25 PROFESSOR DORSANEO: All this talks

R as
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about -- it does not talk about that. It just

talks about, the parties may, without waiver, file

a proposed plan for completion and it was 21 days

after.
MR. MCMAINS: Well, except for 4. It

says, · after the time per lod for respond ing to the

proposed plan has as elapsed, the Court shall

enter its order.n

PROFESSOR DORSANEO: ! t says we'll do

it now..

MR.. SPARKS (EL PASO):

we Wre sitting tbe~e --

PROPBSSOR EDGAR. Wi th all that so

Well, you know

prefaced on A, though, that nothing in this rule

shall be interpreted to prevent the Court in an

individual case from issuing an exception based on

a specific finding that the interest of justice

r e qui res a mad i f i cat ion ..

MR. MCMAINS: Okay. now, I don' t

disagree with that either, except that again, the

problem you bave there is because the fast track E

doesn't refer to A.

MR. SPARKS (EL PASO): Well, wait a

minute. We' re just not read ing. You talk
defendant look at C-3. It says additional

I"-i.. .. .... "l'" "' ~'I ~ 'A iT.'l l" a 1\''IT' T!.. ... f7'l.A m rn ,.., m Y''l ., "



72

1 parties are joined after the order, then they have

2 21 days to request a proposal.

J MR. MCMAINS: I... It ..y. "sucb

4 additional parties," but it doesn't ..y the party
5 joining has any time. That's what I mean.

6 PROFESSOR EDGAR: Well, but why should

7 he?
8 MR. SPARKS (EL PASO) i may fuiied a

9 deposition.

10 MR. MCMAINS: áecause bow manyt!...

11

12 PROFESSOR EDGAR: But ñe mad that

1 J d . c i. ion, tho u 9 b .
14 MR. MCMAINS: Well, because the

15 pl. iot iff, in so many c aS8a, bas sued . par ty

16 which decides to change its organizational
17 structure, or has a.a idea, from the time that the
18 oaus. of action arose until the time that you have
19 f ed the suit, and/or aecides to identify tbat,

20 d I'm not r.ally the defendant who sold the
21 product; it's Y d.fend.nt.~ And yoq're trying to
22 bring in parties who are potentially responsible.
23 Now, we do our best to do that. The good

24 lawyers I think do their best to do that the first
25 time that they are out of box. But sometimes you
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1 aanit do it any other way tban filing suit and
2 getting the information.

3 And wben you limit the ability to obaage a

4 plan on the scheduling of tr ial to the party
5 brought in. it is to the great disadvantage of

6 party initiating the suit. You didn't know tbe

7 party existed until then.
S PROFESSOR EDGAR: You sugiest then
9 that any party may propose a ahange?

10 MR. SPARis (EL PASO): Right. That. s
11 an .asy ahange.
12 MR. MCMAINS: Any party or any
13 affected party but i~s..ms to me that any party
14 should be able to because, you know, a
15 ao-defendant may deo ide tbat he needs so.. more
1ó discovery.
11 CHAIRMAN SOOLES: Well, let me just

18 say, I think it conflicts with Rule JS, ånd that's
19 just. specifio statement. I think the first

20 s tenoe conflicts witb RUle 38.

21 It says loan join a third party within 30
22 days without any leave. Now that I.ve made that

23 person a party and didn't require leave, be is a
24 party, he l s not a defendant; he' s a third-party
25 defendant.

..U1!1¡711T n U' 'D.lITli~ n.MT\ Pt'. T '7 B.l: 'lrru 1'"'1". t.n



14

1 MR. MCMAINS: Yes.

2 CHAI RMAN SOULES. So I think it ought

3 to be 19the last. party to appear..- Now, somebody

4 who lSD' t a party, lan' t a party to appeari he
5 isn't a party for anytbing.. so if you us. the
6 word .party, ß ..' r. just talk 1ng about parties,
1 tb. tis, people who have b.en named in the su it by

8 somebody .lse or cbose to come in as intervenors.

9 But tbe minute tbey eome in, tbey are a party at

10 that juncture.. But whatever may be their status
11 as a party, .e don l t start this until everybody
12 who is a party has app.ared, generally..
13 MR. SPARKS (BL 'ASO) i You know, I l ve

14 sued some awful young Ohlldren .. inVOluntary

15 plaintiffs before..
16 CHAIRMAN SOULES = That would help try

17 to resolve maybe some of tbose complex things tbat

18 trial judges are going to have to look at.

19 PROlrESSOR EDGAR: All right. You

20 would say, C then, awithin 30 days after theQ
21 after what now?

22 CHAIRMAN ~SOULESi Within 30 days after

23 the general appearance or a general appearance..
24 PROFESSOR EDGAR: Of the n last party

251 to appe.r.n
S OURT REPORTERS
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CHAIRMAN SOULES: Right. I'm not

2 saying i like the language necessarily, but t

3 concept is t re.
4 MR. MCMAZ NS l Do you wan t .tbe
5 party tbat last appeared?"

6 CHAIRMAN SOULESi Tbe 1. ty t.o

7 appear ..

8 14R. SPARKS (EL PASO): Of oourse, then

9 when do you deo ide that no mOre parties are going

11 to be made?

11 CHAI aMAN SOULES; Well, Ilm going on

12 the premise that he' s not a party until he IS.
13 party to the laW8U it.
14

15

MR. SPARKS (EL PASO): I understand..

CHAIRMAN SOULES: Somebody who is out

16 t.here in the wor ld is not a par ty, and you have
17 the last party to appear wben everybody tbatla

18 named in the lawsuit is present. Somebody may

19 oome in ¡ater, so you get sued. And then they
20 beoome a ne. party and then you get into this
21 additional party aspect of it but that does Dot
22 address what Rus ~s prOblem 1s.

23 Now, do we all get to start over, at least,

24 as to tbe new party? And I just hadn't gotten
25 there wi fih you; I was d ra99 iAg behind.. Rusty" Now
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1 11m with you, finallY~

2 PROFESSOR EDGAR: All r 19bt. So the.
3 wltbin 30 days aftertbe general appearance of the

4 last party to appear, i. tbat what you '%. s.ylng?

5 eRAI RHAN SOULES: Yes.. i r, or a
6 general appearano..

7 PROFESSOR EDGAR: Well, 1 t would be

8 tbe general appearanae of the l..t party.

9 CHliX aMAN SOULES: To appear, yes.

10M R .. S PARK S ( E L PAS 0) : I · m 8 t 111
11 dragging. I have not r.acbeã Rusty, but then i
12 never have.

13 MR. MCMAINS: Well, if my d lacoY.ty

14 order resumed tomorrow and I joined you --
15 CHAIRMAN SOULES: Sir?
16 MR. MCMAINS: If my discovery order
17 with everybody else l a is over tomorrow, my
1 a or 19 inal one, and I j 0 inea you tad ay, you' ve got .
19 right to change the plan, but I don' t under the.e
20 rule."
21 r4R.. SPARKS (EL PASO): No, no. I

22 don't even have a right. I have a right to
23 prop~.. i
24 MR. MCMAINS: Well, that's right.
25 You.v. got a right to propose i~. Now, wby would

QURT RE ORTERS
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1 you pEopose it if I d idn U t bave any d iicovery?

2

3

MR. SPAaiS (EL PASO): au ton C bere ø

I went along with your change rEh Any party

4 sbould bave tbat r igbt.

5

6

MR. MCMAINS: That's what I mean.

MR. SPARKS (EL PASO) = I · m not so sure

7 that the initial runn ing shouldn. t be

8 aefendant' s.

9

10

MR. MCMAINS: Ob, I don l t --

PROFESSOR EDGAR: All r Igbt. Tben on

11 C-3, you would recommend, Rusty, tbat it would
12 just say then "any party"?
13 HR. SPARKS (EL PASO): Yes. That has

14 to be C-3.
15 PROPBSSOR BOGAR: All r 19bt, then any

16 party..
17 MR. SPARKS (EL PASO): It's Luke's

18 party up in the first sentence of C that I'm
19 afraid should b. aefendant.. I just tbink you
20 don · t really know wh that's going to be. But

21 it.s interpreted like you're thinking; that's

22 right, But "any party" is a lot of things.
23 I tbink if you put it that way, Luke. every
24 time you add a new party, you have, as a matter of
25 right, 21 more days to propos. a new order,
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1 whereas under C-3, if. you add a new party, you can

2 request it but the Court controls :it.. So itl$ not
:3 . matter of right, It'8 more of tbe management of

4 the presiding judge.

5 CHAIRMAN SOULES: Well. let's get tbat

6 all on the table..
7 PROFESSOR DORSANEO: On. last

8 comme.nt: Whatever anybody decides the time table

9 is going to be for starting and restarting the

10 clock, someone with familiarity with the rreiui$
11 RUles of Civil Procedure needs to write that in
12 the sam. language used in the Texas Rules of Civil
13 P roc ed ure, by speak ing in rms of petitions,

14 answer. and motions, and not in so.. other
15 undefined way.. Otherwise, weir. going to create
16 conflicts that the courts ate going to have to
17 resolve and a lot of trouble on this very
18 important matter.
19 CHAIRMAN SOULES: Where do you see

20 the ....
21 PROFESSOR EDGAR: Spec ifioally, what

22 part _..
23 PROFESSOR DORSANEO: Well, I'm not

24 getting Into the detalls of it, whethar it should
25 be defendant or party, but the term "initial
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1 pl.adln9~i. an unsatlsfaatory tarm. If itl.
2 going to be last party to appear, tben we need to

3 talk about petition or tbe answer --

4 PROFESSOR EDGAR: We Chang. tbat to
5 read -general appearance."

6 PROFESSOR DORSANEO; Well, yes, that

1 would be fine assuming that this all stay. tbe way

8 it is. As I understood, OUt' ahat'ge was to pod.nt.

9 out the conflicts. And I'm not eUt'e it's going to

10 eome out this way.
11 MR. MCMAINS: I will make one other
12 observation in terms of the ohange that you made
13 to the appearance of the last party. Is that what
14 you --
15 PROFESSOR EDGAR: General appearance

l6 of the last party.

17 MR. MCMAINS: Well, you know, suppose

18 that I find out about. -- I lva got a wrongful
19 death claim, and I find out about. father, tbat I
2.0 didnlt know about, of my decedent, and I add it..

21 Doe. it start.11 tbe time. over again? ae
22 appears for the firsL time in my amended petl~ion.
23 PROFESSOR EDGAR: No. Its imply means

24 that any party may then propose a ohange in the

25 schedule.
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1 MR. SPARKS (EL PASO) i But you .e.,

2 then you l ve fallen into the trap, tb.t~. why
3 defend.ant probably sbould be right on the first

4 paragraph. It should read. I think, "witbin 30

5 days af r filing of the general a ar ce of the

6 last defendant to appear and tbere.fter y

7 additional parties, everybody has t OPtion of

8 requesting a change in the discovery."

9 CHAI RMAN SOULES i So you. re say ing

10

11

tbird Parties should be controll by C..2 to C..3?

MR. SPARKS (EL PASO) i C..3, yes. And

12 Rusty'. change 1s an excellent one. Anybody

13 should have the right to propose it, not just t
14 ones wbo _..

15 PROFESSOR OORSANEO: And in rvenors

16 or plaintiffs that try to come in later are just
17 good luck.
18 MR. MCMAINS: Well, there are ople

19 who can propose a change, propos. the order und

20 3.
21 MR. SPARKS (IL PASO): Su re.

22 PROFESSOR DORSANEOi I don l t know -~

23 "that are joined." I donlt know what that means.

24 Does that mean "who joined."

25 MR. MCMAINS: Thatl. a goad point. If

512-474-5427
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1 you' Ee gQlng to have "appearance" up ther.,

2 wouldn l t you want to .ay, -ift tbe event add itao.al
3 parties appear or are joined"?

1\ PROFESSOR DORSANEO: I 'a say, in the

5 event additional persons become p.rti..~

6 CRAI RMAN SOULES: NO.

7 PROFESSOR OORS.ANEO.: In the event

8 additional persons become parti.. aft.~ the order

9 is scheduled. That would be consistent with

10 everybody; somebody intervening, your additional
11 father, in effect, intervening because of hiring
12 the sam. lawyer.
13 MR. MCMAINS: You could hire a

14 diff.~.nt iawyer to intervene.
15 MR. SPARKS (EL PASO): Couldn J t you

16 just say, Qin the event of additional parties
17 after the order of d iacoy.ryA?
18 PROFESSOR OORSANEO: What's wrong with

19 the language tbat I suggested?
20 CHAIRMAN SOULES: uPeracns. is

21 bothèr lng me ~

22 PROFBSSOR DORSANEO; Wby? npersons.

23 is clef ined in -~
24 JUSTICE WALLACE: It 9 S a

25 corpor at ion
R ERS
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1 MR. MCMAINS: It's defined in tbe
2 rules, yes.
3 PROFESSOR DOR&ANEO: Is tbis ioing to

4 be subjeot to the Code Construction Aot?

5 CHAIRMAN SOULES: We haven l t said tbat

6 yet..
7 PROFESSOR DORSANEO: If it is, then I

S can tell you, there's a definition in there that
9 is very comprehensive..

10 JUSTICE WALLACE: That would include
11 corporations and partnersbips and even estates..
12 MR.. SPARKS (EL PASO) i Associations..

13 PROFBSSOR DORSANBO: And anybody you

14 can th ink of.
15 CHAIRMAN SOULES: In the event
16 additional parties DjoinU or Qare join.dft?
17 MR. MCMAINS: No, Happear,," I mean,

18 I'ro not sure that -- are you saying -join or are
19 jOined-?

20 MR. SPARKS (EL PASO): I like the word

21 -appear." It just seems like they just all of .
22 sudden --
23 MR.. MCMAINS: Appear or mater ial ize..

24 PROFESSOR DORSANEO: At any rate, we
25 want do include n intervenors- in C-2.
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1 CHAIRMAN SOU~ESi C-3.
2 PROFESSOR DO.SANEO: I mean, C-3,
3 ine lude intervenor or mak~ Sure tbey' re covered.

4 CHAIRMAN SOUL!S: Inter~énOr$ or
5 third-party defendants?

6 MR. SPARKS (EL PASO) = They' re all

1 parties. I don't know wby you couldn't just say,

8 ø in the event of add 1t10n.1 parties after the

9 order for the scbedule of the completion of

10 d isoovery and preparation of tr ial bas been
11 entered, then any party may within 20" --
12 MR. MCMAINS; You say, "additional

13 parties" or people who are added?
14 MR. SPARKS (EL PASO) = No. I skipped

15 it all just by saying, "in the event of additional

16 parties after~"
17 CHAI RHAN SOULBS: Itb ink wbat Rus tr

18 sa id, tboug h, "in the even t of add 1tion.1 part lea
19 app..r.q The more ¡think about it, I don't see
20 any real problem with it.
21 PROFESSOR DORSANEOi Now, 97-' of the

22 Rules of Civil Procedure says .Persons, other tban
23 those made parties in the originai action, may be
24 made parties, et cetera." So I never understood
25 that anybody can make the argument that
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1 corporations are not persons.

2 MR.. MCMAINS: Well, since tbe TBCA

3 says they' re persons..

4 PROFESSOR 'EDGAR: The TBCA takes care

S of it.
6 CHAIRMAN SOULES: R In the event

7 additional persons become parties,. is tbat what

8 you l re saying there? "After"?

9 PROFESSOR EDGAR: I don't se. anytbing

10 wrong with that language, in the event additional
11 persons becornepart ie. after.. 9
12 MR.. MCMAINS: It probably reads
13 better..
14 MR.. SPARKS (EL PASO) 1 Yes.
15 MR.. MCMAINS: You prefer to
16 prepositional phrases, I notice.
17 MR. SPARKS (EL PASO) i Tbat's true, I

18 do.. But I just know some judges that .ten i t going

19 to say, "Well, that just says petson; that doesn't
20 mean oorporati~n...
21 PROFESSOR EDGAR: · In the event any

22 suoh additional party may" -- okay. Now, go back
23 up to the C_ tbough, .Witbin 30 days after tbe
24 general appearance of the last defendant..- Have
25 we decided to go back to that or are we going to

E
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1 say the las t t 1me?

2 CHAIRMAN SOULES; I think l1deftu'ldantfl

3 is right. But I don't know which defendant is the

4 last defendant. I don't know if that' s a new

5 defendant or a third defendant.

6 PROFESSOR EDGAR: Now ø wba t abou t the

7 definition of non-probate civil eases, though?

8 Should we deal with tbat? Should w. try and talk

9 about non-probate civil eases?

10 CHAIRMAN SOULES: You mean, wbat doe.

II it mean?
12 MR.. MCMAINS: I thought we just kind

13 of left it open, the fact that it's an undefined

14 term..
15 JUSTICE WALLACE: It ø s not or iminai

16 ' and it' s not prObate in discovery so I guess

17 that's the only way to look at it..
18 MR.. SPARKS (EL PASO): Or family.
19 CHAIRMAN SOULES: Bill, d ldyou say

20 defendant has. meaning --
21 MR. SPARKS (EL PASO); I think we

22 ought to leave that alone. We could talk about
23 it forever.
24 PROFESSOR DORSANEOi I don't think --

25 that' s a lawyer professor's ref 1nement.. I think
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1 technicallY under Federal and Texas Rules, a

2 third~party defendant is different from --

3 PROFESSOR EDGAR: Why don' t you say
4 "last original defendantft,
5 MR. MCMAINS: Well, the only probiem
6 with that is, if by .original defendant,. you mean

1 defend ant to tbe or 19 inei petit loner, if tbat' 8
a what you were going to say.

9 CHAI RMAN SOULES: Yes.
10 MR. SPARKS (EL PASO): It'. tbe only

11 way it makess.nse.
12 MR. MCMAINS: I ..an, becau.$ it's
13 frequent that we would file an amended pleading
14 almost overnigbt wben somebody come. in and says,

15 "That' s not us r who you want to sue is ftX.-
16 PROFESSOR EDGAR: Well then, why don't

17 you say, nThe appearance of last defendant,
18 excluding tbird-party defendants, to appear"?
19 CHAI RMAN SOULES: Tna t f S not the

20 problem I have. Where I lm coming ftom is that six
21 months into the ca.e, you amend andadd

22 defendants. Plaintiff amends and adds
23 defendants. Seeu I don't think it speakS to that
24 eventuality.
25 i think we are talk tAg about Dr ig inal
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1 defendants, like you were using Hadley. In other

2 words, the first group that reallY gets pulled

3 toge~ber, whetber they dolt in tbe a.ended in t

4 OE Ig1nal Or amended pet ltjon. But I don 1 t know

S how to define that group of people or persons.
6 .Maybe just use .ldefendantl1, se. how it works out..

7 PROFESSOR DORSANEO: Quite frankly,
8 our Texas Rules of C 1v 11 Procedure that don't take

9 any of these matters into aocount are not time

10 conscious. We allow amendments, fr.. amendments,

11 forever. We don't require a leave of court.

12 There. s not a d lvls ion between permisaive
13 intervention and intervention as of right. We are
14 just not concerned with ti.. in tbe Rules of Civil
15 Procedure.. Just--
16 MR. SPARIS (EL PASO) J Well, we'r.

17 going to change that.
18

19 (Recess - lunch.
20

21

22 CHAIRMAN SOULES: We have identified

23 bere that Rul. 3-C and D contain conflicts witb
24 Rule 166 of the Rules of Civil Prooedure, and
25 particularly, Rule 3-C4, that conflicts with Rule
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1 1G6-G. Also, baak over on 'age 5 under Rule 3-8.

2 Too, welve identified tbat tbe 45-day provision

3 conflicts with the 30-.a, provision concerning

4 experts and otber d iscovery under Rule 16'-B.

5 NOW, tbo.. specifics bave be.n identified.

d And the general discussion has be.n that the

7 disoQvery track under Rule 3 is inconsistent with

8 Rule 166-Bof the Texas Rule. of Civil Proaedure

9 and other rule. that pertain to d iscovery and that

10 thos. ne.d a lot of attention in order to get them
11 in harmony, whlahever oh.nges..

12 MR. HeMAl.lt Tbey are also
13 inconsistent witb the amendment rule., in terms of
14 your time limits on boW' late you can amend.

15 CHAIRMAN SOULES, Thatls right, witb
16 the name of the pl..d ings..
17 MR. MCMAINS: Right. Same thing with
18 reg ard s to, you know, the discovery time frames I'
19 in tbe entize discovery rules, really aren lt
20 geared to tell you that you bave so mucb timé and

21 you get to respond and so an. And if tbe request
22 is made within the time that your discovery is due

23 before tbe t 1.., tbere ie nothing, of course. in
24 these rules showing you how you get that don. or
25 coordinated.
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1 CHAIRMAN SOULES: Just as a matter of
2 fact, discovery is cut off by the Administrative

3 Rules under this scheme before the parties have a

4 duty to supplement unde~ the Rules of Civil

5 Procedure, so new information would be coming out

6 deliberately or otherwise.

7 MR. SPA RK S ( E L PAS 0) : But t hat · s not

8 necessar ily true because the rule -- I a9 ree that
9 there is confliot, but tbe rule -- the order

10 entered by the Court should require the parties to
11 exchange tbat information by . oertain date. So
12 in that sense, any order on the discovery and the

13 management of the tr ialsuperoede on. Rule 166-B $

14 CHAIRMAN SOULESi Rule 166-85 allows

15 you to get rigbt up against 30 days prior to trial
16 before you have to supplement when you know

17 information was wrong when it was 9 iven.
18 MR. SPARKS (EL PASO): Yes i bu t if you

19 have an order that says interrogatories should be
20 supplemented 90 days before trial, and
21 particularly in light of this Dallas case that has
22 had, what, 60 days, wasn't it, in the local rule
23 in Dallas, 60 days? And they excluded an expert

24 witness whiCh was upheld. And maybe, that's --
25 was that you-all' s cas. or the Court of Appeals in
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1 Dallas?
2 JUSTICE WALLACE: I think it w the
3 Court of Appeals.

4 MR. SPARKS (EL PASO): It must not

5 bave b.en your court. But in any event, litt'e
6 covered in the order en red by th. judge in tbe

7 management of this particular c..., the question

8 is, doe. that supercede the conflict in the Rule.

9 of Civil Procedure?

10 CHAIRMAN SOULES. But, Sam, I guess
11 the point that Rusty was making earlier is that
12 Rule 3-E2 says discovery Is to be completed 45
13 days before the date 1 tIs set for tr ial, and you
14 don' t have to have an order.
15 MR. MCHAINS: Righti that's right.

16 CHAI RRAN SOULES: I t says the f inal

17 limit. shall take affeot.
is MR. MCMAINS: That's right. The fast
19 traok is definitely inconsistent with curr.nt
20 rules..
21 MR. SPARKS (EL PASO): They're
22 definitely in conflict, that's rigbt.
23 CHAI RMAN SOULES: They have to be

24 harmonized. Okay, 3-B contra to 166-8. And

25 what's the pleading rule, Rusty? D4 you got that
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1 reference in your mind?

2 MR. MCMAINS = Anybody figured out wbat

3 tbis does to tr ial amendments?

4

5

6

7

8

(Off the reoord discussion
(ensued ..

MR. MCMAINS: Rule 63 .ays parti.. may

9 amend their pl..dlngs, file SU99.stlon~ of d..tb,

10 et cetera, at sucbtime so aß not to operate
11 surprise provided tbat any amendment offered

12 within seven days or ther.after, as may be ordered
13 by the judge under Rule. 166, shall be filed only

14 after leave of the judges is obtained.
15 PROFESSOR EDGAR: Wbat rule 1$ that,

16 Rusty?
17

18

MR. MCMAINSi Rule 63.

CHA! RMAN SOULES: Ok.y. Le t · s 90 to

19 Rul. 4 which is now 5~ That reference was to Rule
20 63 and the fact that the provisions of 3-E and
21 other provisions of Rule 3 also confliot with Rul.

22 63 governing amendments and pleadin9s.

23 MR. SPARES (EL PASO): Are you going

24 to skip H?
25 PROFESSOR EDGAR: Yes.. But what about

CHAVELA V.. BATES AND ELI ZABETB TELLO



92

1 motions for continuance now?

2 eRAI RMAN SOULES i Ok ay, H?

3 MR. SPARKS (EL PASO) l Yes.

4

5

6
(Off the record discussion
(ensued ..

7

8 CHAIRMAN SOULES: I think that by

9 certified mail is about as insulting as something

10 could get. I mean,lt r..llydD.S %ub my fur tbat
11 I can't certify to . judge that I've mailed
12 something to my client and be believed..
13 It says. copy mailed, . copy of the
14 contingency.. If tbey want to do that. that's
15 fine, but to charg_ officers of the court by
1& sending it by certified to their own clients is an
17 affront II
18 PROFESSOR EDGAR: Well,! tbink tbat' s

19 the sam. commentary on the manner in which some

20 lawyers practice law. And I think this is
21 necElssary simply because some lawyers won' t do

22 what they have stated to tbe Court tba~tb.y have
23 done.
24 CHAr RMAN SOULES i Wben c aug ht, they

25 can be disbarred.
REPORTERS
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1 PROFESSOR EDGAR: Well, the probiem is
2 that they ar~ not disbarred. They're not even

3 reprimanded in many instances, and this is just an

4 affront to everybody because of tbe quality of

5 lawyers that apPear before the courts.

6 caAIRMAN SOULES, So.. iawyers.

7 PROFESSOR EDGAR: Well, I mean, some

a lawyers. that's right. ADd .v.~ybody, I think. is
9 -- and I think you can justify tbe way we do it

10 but I think that's just the way it is.
11 CHAIRMAN SOULES: Well, it may be tbe

12 way it is, but I don't tbink we should ba requ ired

13 by rule to prove to the Court tbat w. did
14 something that we tell the Court w. did until a
15 question arises.
16

i 7

(Off the record discussiOn
(ensued.

18

19 CHAI RMAN SOULES: Does it can f 1 ic t

20 with tbe motion for oontiDuana. rule?
21 PROFESSOR OORSANEO: I th ink tbat

22 motions for continuance, as Pat Beard saidi ought
23 to be put in Texas Rules of Civii Proaedur.. I
24 think that there are a lot of formal requirements
2S in the Texas Rules of Civil Prooedure that ate
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probably d ir.c~.d the same kind of problem that

2 Pro f e $ $ 0 r Ed 9 Ii r was tal kin 9 ab 0 uta n d ! w 0 u 1 d

3 .u~ge.t tbat the entire mat r of continuanae. be

4 dealt with.
5 I agree with you, Luke, that imposing a lot

6 of technioal, speoific requirements on lawyers as

7 . basis for precluding the. for arguing that the

8 motion for continuance denial wa. an abu.. of

9 discretion is something that I always found to ba

10 offensive.
11 Why should w. be tree differently from

12 other witne.s.s or persons when pr.senting
13 information to tbe Court? And why should there

14 be . presumption that w. don't t 1 the truth?
15 And I find tbat tbat Is a peCUliar way to d..l
16 with the profe.sion.
17 PROFESSOR EDGAR: It'.. sad

18 commentary.

19

20

CHAIRMAN SOULES: I'ID not treated that

way in the courts and I don't want to tre ed

21 t~at way in this rule. If I am, I am1 but I don't
22 want to be.
23 PROFBSSOR DORSANEO: ItJ s on. thing to

24 have the motion say that the thing has b.en
25 presented to tbe cll.ntø et cetera, et c. ra.
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1 It' s anottuu: th 1 -- J mean wby sbouldn i t I have

2 get a letter from tbe ell t or bave tbe ell t

3 sign it, or bave tbe client slgn it wltbln the

4 presence of another lawyèr who bas adv ised tbe

5 client wbat prejudice re might '"

6 CHAIRMAN SOULES: Wbat does aertifled

7 mall dO fo~ you? It d snIt say 8return receipt

8 requested." You donlt have go to court with.
9 gr.en aard. Well, I tbink that if t s.

10 requirements are going to affect the validity of
11 the motion and have to do with the rev i.. of tbe

12 motion, th they c.r tainly ougbt to be in the
13 Rules of Civil Procedure.
14 R. SPARK S (EL PASO) i i l V8 90t a

15 question. Rule 251 --
16 CRAI aMAN SOULES i And some reference

11 could be made here about continuanc.s.
18 MR. SPARKS (EL PASO): I don & t tb ink

19 I & v. read it before. But does tbat read tbat if
20 the parties consent, continuance is automatically
21 granted?

22

23

MR~ MCMAINSi I have taken that

p.os ition befo and was over ruled. But the

24 continuance ruie, as it has existed throughout the
25
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1 history of Texas practice, has assumed that if t

2 parties agreed, that there was no discretion in

3 the trial judge to do otherwise.

4 MR. SPARKS (EL PASO) = That' s the way

5 I read it.
6 MR. MCMAINS: The most recent .~v nt
7 in the are., bawever, would by the cases appear to

8 have i imtted that to wbere the Court bal some

9 independent interest in the management of i

10 docket, and if it finds that it would be
11 disruptive to its docket, then that affirmed.
12 PROFESSOR DORSANEO: In some cases it

13 suggests that that rule lets there be One of
14 tl'UU3Q.

15 MR. SPARKS (EL PASO) = And tba t. s

16 correct. But in any event, there's a conflict
17 betw.en RUle 251, as written, and 4-B.
18 MR. MCMAINS: There is . conflict also

19 between 254.

20 MR. SPARKS (EL PASO): That l $

21 legislative.
22 MR. MCMAINS: No, not 254, not 252

23 wbich is the application, which i. actually much
24 mor. specific in many r.spects a. Bill note..
25 Wben you get right down to tbe crux of the..
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1 entire rules, by and large, at least in Rule 3, it
2 Is going to depend on wbere you put and what the

3 limitations are in the contlnuance. Well, there

4 isn' t anytbing else gOiDgto .ork If you just glv.

5 -- i mean, if the oart blanehe decision is, issue

6 continuance rests in the diSCretion of the trial

7 judges. then there lsn l t anything in these rul..
8 tbat's going to change anytbing, in my opinion,

9 whiCh, i guess, is where you get down to the

10 bottom 1 ine.
11 I donlt have near a. mucb trouble getting
12 trial settings a. i do a trial. i get trial
13 settings almost everywhere without too much

14 problem, but getting to the courthouse is anotber
15 story. And i'm not sure these rUles are going to

16 help that.
17 PROFESSOR EDGAR: Also, RUle 254 makes

18 a legislative continuance mandatory, and this

19 makes it discretionary.
20 CHAI RMAN SOULES: The only answer we

21 found to that in San Antonio is to discharge, at
22 the w ill of the voters, the abusers, and they d id.
23 PROFESSOR EOGAR: I know, but I'm just

24 saying tb.ze'sa aonfliot here betw.en this. This
25 makes it disoretionary; Rule 254 makes it
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1 mandatory.

2

3

CHAIRMAN SOULES l Sure.

PROFESSOR BOGAR: Something bas to

4 give tbere.

5 CHAIRMAN SOULES: It baa to giv.. And

6 it l S not going to be d lsaretlonary, becau.. tho.e
1 guys over there got the reigns on that.

8 MR. MCMAINS # There l a anot r question

9 here in terms ot definitions in this entire
10 a80tion wben .. are talking being set for trial
11 beeause -- and I'm in situations now where a judge
12 says, "Well, for all purposes of any other court,
13 you are in tr 1.1. Now, you go borne and I J 1i call

14 you whenev. r we're read y."
15 Now, I don't know what this means when we' re

16 talking about, you know, it.s got to be set for
11 trial within 270 days. Do.. that mean that tbatts

18 suppoaed to be the first day of trial?
19 MR. SPARKS (EL PASO) l No. That was

20 the original proposal, Rusty, and that was our big
21 fuss in tbe Task Force, was a cut-off date is
22 initiated by the initial pleadings. And so we
23 reversed the order saying the only thing that
24 moves eases are trial settings.
25 So in these cases which ar. to be managed,
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i tben you ougbt to be work lng off tbe tr lal

2 setting, much like the Colorado system, Which, you

i know, wben you answer, you get . 1 date, and

4 you make it unl... you d 1.. And they u..a to be .

5 year; now tbey' re about 16 months. But point
6 is, you're supposed to have a trial .etting whicb

7 is the .tr.ng~b of tbe rule if It's enforced. Tbe

8 w..kness of tbe rule is, i don' t know how in

9 world they i re going to do it.
10 MR. MCMAINS: Yes. The question I

11 have, though, is, I get. trial setting, for
12 instanoe, on the Nueces County practice, but the
13 only trial setting i can get In less than. y.ar
14 is . number 6.

15 MR. SPARKS (EL PASO): I don' tknow

16 bow they are now operated.

17 MR. MCMAINS: There arenDt but 365

18 days in the year, you know, so a given court can't
19 give you more than 365 settings if he thought he
20 was going to try us all in one day, if you l re
21 talk lng about a Dumber on.. Naw if you're talk lag
22 about a week, you're talking about, roughly, what,
23 48 trial we.k s probably, at the most, that you

24 have in a given year. You know, I would be
25 delighted to crown most of t tr 1al judges who
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1 try 48 trials,.' least in the jury f.sbion, if
2 you try 48 jury trials in & year.

3 And you cannot phys ioal1y keep tbe tr ial

4 sett tag the fir s t time ax aund if every on. of
5 those cas.. goes to tr lal. You have to,
6 obviously, depend on some of them being disposed

7 of and some are. Butl". very seldom tbat any of

8 our cases set below number 4 -- I mean, above

9 number 4 go to trial; very rar.. And if all of
10 this relates to tbat and your trial setting moves
11 another y.ar or another -- Im..n, what bappens on
12 the seoond trial setting, I guess, ! 1m ..ying?
13 MR. SPARKS (BL PASO): Of oouzse, my
14 prOblem is, how do you get the second tr la1
15 setting if it's not oovered by tbe --
16 MR. MCMAINS: Yes, well, that's what I

17 me.n. What I'm saying is, this .11 assumes that
18 you get to go to tr ial when it' s set for tr 1al.
19 And tbat18 an assumption tbat is sLmply
20 insupportable as a phys laal fact i espeaially if
21 you apply these rules to existing cases.
22 CHAIRMAN SOULES: Absolutely_
23 MR. MCMAINS: Now, if you don't apply
24 them to existing cases, then you're giving
25 preferenoe to the new ca..., and that d.8en l t mat.
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1 any sense.

2 CHAIRMAN SOULES: Ualee. 'you run in

3 tandem with tbe Dew cases, 80metbing like tbat San

4 Antonio operation.

S HR. MCMAINS: Well. even so, thougb,

6 you still priortize the Dew cases If you follow

7 this, if you say every other week will be a new

8 e....
9 CHAIRMAN SOULES: Okay. Well, let's

10 90 to the family law. Ilm SUre we are 90ing to
11 have new observations from others as we go through

12 these in the committee as a whole.
13 MR. HeMAl NS: Don · t these rules on the

14 setting for trial, all up to wbatI was getting
15 at back on the conflicts, conflict with Qur

16 current -- there are some ourr.at rules on setting
17 of cases.
lB PROFESSOR EDGAR: Only the precedence

19 in whioh cases ought to be tr ted.
20 MR. MCMAINS: Now there are rules on
21 notice of trial settings.
22 PROFESSOR DORSANEO: 245 needs to be
23 dealt with.
24 MR. MCMAINS: Assignment of Cases For

25 Trial, "may set contested cases on motion Of.Dy
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1 par ty or on tbe caui t · s own mot Ion with re.sonable

2 notice of not lese than 10 da1s..

3 PROFESSOR EDGAR¡ Rule 245..
4 'BorISSOR DORSANBOi Wbicb, of course,

5 bas been a problem, 1s a current prOblem.

6 CHAIRMAN SOULES: Anybody 90t anything

7 on this family law that's different from the
8 prOblem we've identified before.

9 MR. MCMAINS i I'm interested in what

10 -- this says, dcontrol of the flow of divorce

11 cases." Does that def ine d ivoro. oase$ to include
12 child custody or other matters relating to that,
13 child support?
14 PROFESSOR EDGAR: Ask Harry. Harry
15 .as involved in that. Rule 4, on tbe flow of
16 divorce eases) was that intended to cover just
17 divorces or
18 MR. TINDALL: It's not defined.
19 PROFESSOR BDGARi I know. Wbat was
20 the Intent, though? i know it's nDt aefined;
21 that's the prOblem.
22 MR. TINDALL: I tbink, truthfully, the
23 way it's written, it's designed to cover the
24 trad itional d ivoiee ease and not include tbe cbild
25 oustody case or the mod ification of support and
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1 visitation, establishment of support, paternity,

2 obstensibly, but it's Dot al..r.
3 MR. SPARKS (EL PASO): I f you look on

4 Page 7, it sets out what the disposition proposal

5 is supposed to include.

6 MR. MCMAINS: It's got child support
7 ordcu:s.

8 r.1R. SPARKS (ELPASO): It' IS 90t

9 orders..
10 PROFESSOR DORSANEOi There tends to be

11 confusion. If you look back at Rule 1, that uses
12 the ~erm ~dome$tlø .ctions.~

13 MR. TINDALL: The term, generically,
14 should be family law matter just for style"
15 purposes, but you can break them out.
16 PROFESSOR DO_SANEO: Rule 4 uses tbe

17 parenthetical "family," which I suppose means
18 something other than -- and broader than tbe term
19 "divorce," otherwise, it's pretty ridiculous.
20 MR. TINDALL: Sur..
21 PROFESSOR EDGAR: Well, what's the
22 proper term to use here then? What would be the
23 proper descriptive term instead of -divorceR?
24 MR. TINDALL: On thOle points_ on Rule

25 1, instead of saying ftdomestic,~ that's a word
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1 thatls very arohaie anymore. I'm n try trag go

2 back. I~ ought to be ft family law actions. n And
3 then you could pick up on Rule 4 and s ft t

4 control of family law cases."

5 PROFESSOR EDGAR; nTh. control of t
6 flow of" .~
7 MR. TINDALLI "Tbe control of the flow

B of family law casas shall be subject to the
9 fOllowing. ft

10 PROFESSOR DORSANEO: So that would be

11 . change in both Rule 1 and Rul. 4.

12 MR. TINDALL: Rule 4, just purge the

13 term "domestic" or the term "divorce." And while
14 youlre an that, tbere sreSOme other terms that

i

15 you might purge from this, too. On the bottom of
16 page -- are you on the 37 revisioni is that
17 right?
18 PROFESSOR EDGAR: Weer. lOoking at our

19 big book, the big book. Rule what?
20 MR. TINDALL: It should be 4-B3. It

21 sbould be Ma conservatorship order. ø not "child
22 custody."
23 PROFESSOR EDGAR: It 0 s C-3. A

24 proposed oonservatorship order?

25
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1 MR. TINDALL: Cons.rvatorah ip order.

2 I bellevè those ar. the style changes i_qu Iced.

3 CHAIRMAN SOULES: Would that be every

4 place that that appears, like also in 21

5 MR. TINDALL: I d ldn. t aatch it in 2..

6 If it's in 2, it should be obvlously--

7 PROFESSOR EDGAR: A proposea child

8 support order there.

9 CHAIRMAN SOULES: No child support

10 order?
11 MR. TINDALL: Child suppport is fin..

12 It should be conservatorship.

13 PROFESSOR EDGAR: Instead of child

14 custody.

15 MR. TINIH\LL: That's right..

16 CHAt R~iAN SOULES s Okay.

17 MR. MCMAINS: Not being a family law

18 practitioner, oan you still appose a divorce?
19 MR. TINDALL: No. Tbere's on. case

20 that says if you want a divorce and your wife

21 do.sn' t, that prove. rig bt there that they ate
22 insupportable.
23 MR. SPARKS (EL PASO): Wa' v. had two

24 tr lals In El .aso.
25 PROFESSOR EDGAR: But you get them on
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1 wbetber or not you oan reacb s rate property or

2 Bometb ing in the event of inl: idel i ty 01:
3 Bornath ing .

4 MR. TINDALL: tou can l t toucb separate

5 property..

6 PROfESSOR EOCU\Ri You can invade the

7 share of your ~- you can get . d i.proportlon

8 sbare of the aommun ity estate"

9 MR" TINDALL: aased on fault..
10 PROFESSOR EDGAR: Shares on fault.

11 And so then you have the right to . jury tr iel on
12 that..
13 MR. MCMAINSl tou ire saying the trial
14

15 MR. SPARKS (EL PASO): One was .
16 lawyer and it d tdn' t take the jury long to rule..
17 MR.. TINDALL: That's right.. You.r.
18 entitled to a f ind ing of fac t on whether tbeir
19 mart la9. Is insupportable.
20 MR. HCMAINSi Suppose there is .
21 finding that it is not Insupportable.
22 HR.. SPARKS (EL PASO): You can" get
23 it.
24 PROFESSOR DORSANEO: Yau can' t 98' a

25 divorce. An example is the husband wbo decides
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1 tbat he wants to go out witb youn9.~ women, and

2 his wife says that, -s.-. not insupportable, be'.
3 just fooling around. You know, h.'ll get over

4 it."
5 MR. MCMAI NS: Well, the only reaSOD I

6 wa. curious is because C on the disposition

7 proposal p~.suppos.. that there will be a d ivoroe,

8 and I just tbought tbat if there was at least. an
9 argument, that tbere migbt not be, or if that was

10 a contested issue at tr ial.
11 MR. SPARKS (BL PASO) i You know, one

12 of the tbings ¡ don't understand tbat maybe,

13 Har ry, you can 9 lV8 me some belp on it Is, th is 1.
14 the only time where paragraphs F and G in RUle 4

15 all of . sudden start talk lng about local rules

16 again"
17 MR. MCMAINSi No. There are some
18 1 oc 81 r u 1.. in 3, .8 w 811 . But it i . on . h 8 t you
19 call or bow you deaide a dispOsition conference.

20 MR. WALLACE: I suppose that was put
21 in at Ken Puller' s request the last time .e met.
22 .asn't it?
23 MR. TINDALL: Well, Ken talked to Dean

24 Priessen about that and that's whete some of that
25 came in.
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1 MR. MCMAINS: See right rEh

2 MR. TINDALL: I don't have any problem

3 with that.
4 JUDGE THOMAS: I tbink it c abo~t

5 as a result of our baving some concern that t re

6 are particulaz family la. eases wbere, frankly,

7 the process should be speeded up in that

8 suits to establish paternity and in cbild support

9 enforcement. and I tbink tbat was the sort af

10 proposal that would 9 ive us some leeway in those
11 areas..
12 JUSTICE WALLACE: This really requires

13 local rules in family law matters.
14 CHAIRMAN SOULES: Why do we need looal

15 rules for that?
16 MR. TINDALL: Well, let me read

17 tbrough this and I'll se. if I aanr.spond..
18 CHAI RMAN SOULES: Ok ay é

19 MR. TINDALL: Are you referring to F

20 now?
21 JUSTICE WALLACE: F and G..

22 MR. TINDALLi I think, to me, as I

23 read G. from Dean Friess.n's revision, It adds
24 nothing other than it would 9 ive the trial judge
251 the rigbt at the local level to say, "i am go ing
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1 to try certain matters on a speed-trial basis.
2 wbicb r..lly, ¡ think, in drafting thls, should be
3 part of Ru 1e 1. ¡ '11 talk aboii t tbat to
4 commit e at large. I think tbat' s all it' 8
5 getting at, that you de.l with an incredible
6 number of h..ring. and divorce a.....

7 The hear lng on temporary orders can last for

8 days. Tbe motions for enforcement of an order can

9 last for a good long time. And 80 it would give

10 the trial judge the discretion to hear those at an

11 e.rlier date than he would. scheduled divorce

12 cas. ~
13 CHAIRMAN SOOLES: Let me back up just

14 one minut.. Where in Rule 3 do .e talk about
15 local rules? I just can't find it.
16

17

18

MR. MCMAINS: 3-E5.

MR. SPARKS (EL PASO); 'age 5.

MR. MCMAINS: I me.n 4. Yes, 4. 3-E4

19 on the d i.pos ltion conference talks about "a.
20 prescr ibea by local rule. n
21 CHAIRMAN SOOLES: Why don't we just

22 say what k lnd of report that is?
23

24

MR. MCMAINS: I guess they just d ldn' t

want to get into the details of wh 's suppos to

25 be in it, but I don't know.
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MR. CHAIRMAN: Why not?

MR. MCMAI NS i BU t wh~n you star t

opening up local rules, that ars to r~qulre a

4 local rule, too.
5 MR~ SPARKS (EL PASO): What if you

6 don. t have one?

7 CHAIRMAN SOULES: Okay. Local Rule

8 4~F, Barry. what 40es that bring to the table?

9 What does that add?

10

11

R. TINDALL: Let me look.

CHAIRMAN SOULES: "A process for

12 ruling on tbe motion to enlarge time." The judqe
13 has got that inherent power. You have to have a
14 local rule on how that process works.. He e s got

15 the right to do that from the benCh, doesn't he?
16 MR. TINDALL: Well, I think what we

17 were gett lnq at bere is -~ and it' s . major
18 problem -~ is you have these discovery deadlines
19 and disposition d.adlines. Does this allow by
20 local rules to permit the litigant. to .ail in an
21 agK...ent to extend time without having to go to
22 the courthouse and take the time of the Court to
23 stand before the judge and say, "Judge, w. all
24 agre. upon a gO-day extension. We don't have t
25 r..l estate appraisalS done." This would sort of
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1 let the local judges say, you know, "It's signed

2

3

on by the attorneys and mailed in and twill
grant a 90-day ex sian." I think that's w t

4 that was getting at.

5

6

PROFESSOR DORSANRO: I gues. it could

even up tbis process and by local tU could say

7 If somebody files a motion that the process can

8 be to grant it if 8omebody flles.
9 liiR.. TINDALL: It i8 8 yed.. If

10 d.adlines are stayed tiii there's a h.aring an it.
11 I didn't think that was envisioned. but I tbink it
12 was to permit local opt: out on these disposition
13 and discovery deadline. by local rule.
14 MR. MCMAINS: Incidently, back to what

15 you were first talking about, about the use of
16 divorce instead of the other matters, G in the
17 rule, of course, 8.y8 tbat, -All family law
18 matters other than divorce will be the subject of
19 local rules to assure their timely disposition,Ø
20 which sounds like that they're taking them out of
21 it. I don't know what that is.

22 PROFESSOR OORSANEOi No, it would

23 still be in the rule; it just would be dealt with

24 In paragraph G and rather than paragraphs A
25 through F.
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MR. TI NDALL: I know the b i.tory of G

2 was to get at what concerns us is l and that is, we

3

4

5

want these courts to bave ited deadlines for
getting rid of post judgment forelìmen tsbecaus.

w. have got s fed Manda s that we hav d.al
6 with, or paternity actions, or temporary

7 h.arings. It's the law of t jungle until we get

8 an order entered. And right now tbat l 8 t

9 problem tb.~ faces most courts, not tbese final

10 dispositions.
11

12

JUDGE THOMAS: Or WE its.

MR. TINDALL: Yes. Writ of nab.us

13 corpus, kids not returned. How do you deal wi
14 those in here? It would take a day to tryon. of
15 those.
16 PROFESSOR DORSANEO: Do w. have any

17 statis cs on t t? W.' re getting out of the

18 conflict are.. Do w. have any statistics on how

19 many divorce cases and how many suits affecting

20 the parent/child relationship that aren't divorce
21 cases and how many motions to modify or anything

22 like that?
23 MR. TINDALL: Yes. I can give you the

24 figures in aarris County because I just did a
251 report on tbat. If you include all the tax cases
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1 in Barr 18 County, the d Ivorae. compr iS8 40 i: t
2 of the litigation. If you throw out all the tan

3 oases.. the valorem tax c a. we comprl.. 60

4 percent of all litigation in B.r~i. County a.
5 family law oases.

6 Now, if you take that 60 percent and make it

7 100 percent, 25, 000 of t m .ach r are divorces

a and another 13,000 case. involve modif ation .ach

9 y.ar. And you have another 9,000 tbat involve

10 enforcement of existing orders.
11 PROrESSOR DORSARBOI So it would be

12 possible to read this Rule 4 as ding with th
13 divorce cases only with a ep801fic propos.l
14 the other family law casee --
15 MR. TINDALL: No, I don't think it

16 was -..
11 PROFESSOR DORSANEO: I don i tear.

18 what'i intended. Ilm just reading wb it saye.

19 MR. TINDALL: Yes.

20 PROFESSOR DORSANEOi And there might

21 be gOod reason to do this at this point in time
22 beoaueUit we don't have any scheme devised for

'23 enforoement aas.. and su its affecting .
24 parent/child relationship and tbese other matters

2$1 that involve entirely different considerations.
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MR. SPARKS (EL PASO) i That.s w t it

2 says lò

3 PROFESSOR DORIANBOI Now, the qu.stion

4 that I would bave, should those otber ca.es be

5 dealt with under Rule 3 as other civil cases, or

(; should they be pu t. au t under RUle 4..a and deal t

7 with in some loaal matters?

8 MR. TINDALL: Well, I think, Bill, the

9 way we had proposed and I think -- it 08n all be

10 dealt with in Rule 1 in terms of disposition
11 deadlines, but enforcement and paternity and
12 temporaryarder hear lngs, which are r.ally tr lals
13 in many instances, should be treated separate and
14 apart from a divorce.
15

16

17

MRii MCMAINS: And wr its II

MR. TINDALL: And writs.

JUDGE THOMAS: I know the counsel did

18 not intend for thos. actions to bebandled und
19 looal rules, but rather OUr proposal was that it
20 go back under Rule 1 in a certain time light,
21 because we didn i t want to be in the pos ltion where
22 that the Dallas rule is d iff.rent from Fort Worth
23 is different from Houston. So our proposal was to

24 handle the cases differently but do it under Rule
25 1 with specific time 1im! .
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1 PROFESSOR DORSANEO: That l s how I read

2 this as how it would work, pecial1y with Harry's

3 suggestion on Changing the titles. Rule 1 applies

4 to family law actions. Rule 4 applies to family

5 law actioDe, too, but A and Band C

6 MR. TINDALL: A through F, really.
7 PROFESSOR DORSANEOi -- apply to
8 d lvorce cases in all -- maybe G should say all

9 other family law matters. All family law matters

10 other than d ivoroe will be subjeet to looal rules
11 and, of eourse, to RUle 1.
12 CHAI RMAN SOULES: Judg e Thomas has

13 raised a point about tbe differenae. between
14 "local rules,. but in Barr is County there a%e many

15 many sets of 10aal rul... Every judge bas taken
16 it upon himself to have his own local rules.

17 If I'm on 11th aourt and I'm, you know --

18 Judge Blanton may have to sit there, I'm not
19 trying to blame anybody, and I don't agree with

20 Judge Solita on bow I want to run my court. We
21 just have it diffeE.nt, and Judge Pbillips -- w.

22 all just do our own thing.

23 Now, of course, the Supreme Court has refused

24 to approve those and that's a hard thing to come

25 to grips with. But the.8, to me. sbould not direct
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1 the courts that tbey follow local rules. It ougbt
2 to d1reot the courts to eitber find otber rules
3 here or Rules of Civil Prooedure to dispose of

4 tho s e cas. s wit h, p. r i cd .
5 MR. TINDALL: I think that's sound.
& CHAIRMAN SOULES: ADd the local rule
7 asp80tsof this ougbt to be deleted everywhere.

S MR. SPARKS (EL PASO): It doesn't mean

9 anyth ing ..
10 CHAIRMAN SOULIS: Well, it may empower

11 the judges to do things tbat w. know that the
12 Supreme Court doesn i t intend them to be empowered

13 to do right DOW.

14 MR. SPA RK S ( E L PAS 0) : T hat l s t r u. ..
15 CHAIRMAN SOULES: In other words, it
16 may give them something in which we don't really
17 want.
lS MR. MCMAINS: Exoept that the whole
19 tb lag with local rule. is that any local rule.
20 right now would be promulgated under the Texas

21 Rule and that would be pretty much Supreme Court.

22 So you would indulge some assumption that the

23 Supreme Court wasn i t going to rUbber-stamp

24 something that it didn't want happened.
25 CHAIRMAN SOULES: But it is alre.dy
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1 said here. rou know. if it promulgates tbis, you

2 have got to get some local rules on tbis.

3
i

PROFESSOR OORSANEO: I guess wbat I'm

4 tbipk ing about, all these cases. 18 tbey ought to

5 be dealt witb under d lfferent rules.
6 CHAIRMAN SOULES: Under Rule 1 or some

1 of them..

8 PROFESSOR DORSANEO: Because tbey are

9 different, they're not like divorce cases..

10 CHAI RMAN SOULES: Let's try to

11 approach that with the committ.. as a whole, but
12 if ..'r. more or less in agre.ment that ..er.

13 going to take the local ru1. references out and
14 find anotber .ay to d..l with these other
15 problems, then .e can get that to the committ.. as
16 . whole and go on down to Rule 5 which is

17 Liquidated Monetary Claim. Bill, you've addressed
18 tbat qUite a bit, I know, in the Task Foree. What

19 problems do you se. there, anybody?

20 PROFESSOR DORSANEO= Well, I would

21 say, we have -- you know, I wGuldn It call it a
22 conflict, but we ought to cross-reference Rul. 185

23 in some respect or another.. Of course, there are

24 other conflicts and in titling these things
25 Noriginal petition and a suit on a debt.Q I don't

CHAVELA V", B.ATES.
AND ELI ZASETH TELLO



118

1 know whetber we would call that a conflict, but

2 Rule 18 in the Texas Rul.. of Civil Proaedure

3 talks about bow things are 8ntit1 and tbat'. a

4 new d..l. But b8yond that, I don't r..l1y bave

5 any comment on it. Ther.'s l65-A, ar s-re renc.

6 was put in here.

7 MR. SPARKS (EL PASO) i F.

8 PROFESSOR DORSANEO: And F.

9 PROFESSOR EDGAR: In B-3 on Pag8 g,

10 0 the § suspense docket', for cases wbere the
11 partie. have made application to defer entry of

12 judgment,. or rendition of judgment.
13 PROFESSOR DORSAMBO: I t must mean

14 rendition.
15

16

PROFESSOR EDdAR: I would think so.

MR. SPARKS (EL PASO): No. I don § t

11 remember tbis. Apparently, tberels a lot of
18 .gr....nts where it's 8g reed that a judgment will

19 be entered if . party does not make certain
20 payments.

21 PROFESSOR DORSANEO: They mean render.

22 PROFESSOR EDGAR; You're not talk log

23 about the clerloal entry, you. re talk ing about
24 Court Os pronOUncement of judg.ent. which is

25 rendition, I think~
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JUSTICE WALLACE: Well" I think t
2 was just the opposite. The Court bas rendered

3 ruling, the jUdgment, he's signed it. It just
4 not -- the clerk does not en r it.
:;

6

PROFESSOR EDGAR: Okay. All right.

MR. SPARKS (EL PASO) l What it is, it

1 is . judgment for $100,000 and if they pay five

8 y.ars at $45,000, they wonJt enter the $100øOOO,

9 if they bre.k their --
10 MR. MCMAINS: But entry do.sn' t make

11 any difference.
12 PROFESSOR DORSANEO: It dO.SD' t make a

13 bit of difference.
14 CBAIRMAN SOULES: Let's look at it.

15 There's three things. Of oourse, w. all know
16 that. There's rendition of judgment, that's when

17 he says what it is, and a signing of . judgment,
18 tn.tls when he signs the written judgment; and

19 then entry of a judgment by the clerk into the
20 minutes. And_ actually, what it deferred is both
21 signing and entry, isn1t tbat right? parties
22 agree that tbey enter into an agreement, tbat the
23 attached jUdgment will be signed by the Court if
24 default occurs in the following agreement, which
25 agreement is as follows.
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MR. MCMAINS: If t purpo.. of it is

to defer signing of the judgment, thatts only

3 thing that stops any of the enforcement processes

4 of the jud9ment.

5

6

caAIRMAN SOULES: Is signing it.

MR. MCMAINS: Is the signing it,

7 because that l s what activates the r iods in which

8 to take any post judgmènt steps. If it is signed,

9 the deference of entry of tbe judgment has no

10 legal impact at all to the enforcement of t
11 judgment through ordinary means, nor the loss of
12 your right of appeal..
13 CHAIRMAN SOOLES: So what ought to be

14 Signed?
15 R. MCMAINS: 50 if it is going to be

16 anything, it ought to be signed.
17 MR. 5 PARK 5 ( E L PAS 0) : Well, i t l S my

18 understanding that that whol. rul. was put in so
1 9 tbat if you announced yau had an ag r..ment, they

20 could remove tbat off the active docket and they
21 want$d the case pending because they didn't want

22 to have a final judgment in the case en red. But
23 as long as tbey had an Bgreement and was on a

24 active docket, they baa to make monthly
25 reporting. So they wanted the suspense docket
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I w re you could. in effeat, put this case in limbo
2 to se. if the guy mad. hi. payments In fiv8 years.

3

4

PROFESSOR EDGAR: It's signing-

MR. MCMAINS: It's signed. That's

5 oniy thing that oan start it and still keep it
6 pend ing .

7 PROFESSOR OORSANEO: Because onee it l s

8 s 19ned, the clock has started.

9 PROFESSOR EDGAR: To that should be

10 the Signing of judgment.
11 CHAIRMAN SOULES: To defer Signing of

12 judgment.

13 PROFESSOR EDGAR: And also down in

14 C-L..
15

16

17

MR. SPARKS (EL PASO) i Good point.

CHAI RMAN SOULES: C-l..

PROFESSOBEDGAR: "Or has been

1S disposed of and is awaiting Signing of judgment.."
19 Is that whatis me.nt there as well? Is that the
20 sam. thing?

21 MR. HCMAI NS i Yes. Luke, tbese rule.

22 do provide for the so-called bankruptcy docket in
23 these cases. But you see, what i was getting at
24 is that there is nothing, either in the section
25 three or in any of our Rules of Civil Procedure,
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1 that has to do with the interruption of the trial
2 process by a bankruptcy proc ing. I f you

3 haven f t 9 one of those, you aren't hand ling as

4 much litigation as I think you are.
5 It took us two year. to get out of bankruptcy

6 court in one of our cases. had b k ruptcy

1 court in Massachusetts. It was two arB befo

8 they would let us -- I mean, even though they have

9 five million in lnsuranoe cov.ra~.. w.'re the only

10 olaim; just couldn't get it don..
11 CHAIRMAN SOULES: We need to provide a

12 means by whloh all ca..s can be carried on a
13 bankruptcy docket, not just suits for debt because
14 all cas.i may wind up on the bankruptcy docket.

15 JUSTICE WALLACE: You Can get divorce

16 cases on a bankruptcy docket.
17 MR. TINDALL; Divorce is a real mess.

18 MR. MCMAINS: Yes. Divorc. ii just as

19 bad as any otth...
20 CHAI RMAN SOULES: There is no kind of

21 cas. that can l t become a subject of a bankruptcy

22 proceed ifig because any party tbat becomes subject
23 to a bankruptcy proceeding involves every aspect.

24 MR. TINDALL: Yes. I em hear 9 about

251 estates going into bankruptcy. Let the heirs hold
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on to t mon.y . little bit longer.

CHAIRMAN SOOLES: Let l s make ano

3 tbere then beside B-4tbat we provide a bankruptoy

4

5

docket for all cas .. ...

MR. TINDALL: Shouldn't that be in

6 Rul. 1?
7

8

9

CHAr RNAN SOOLES = Somewhere.

MR. MCMAINS: Yes, it needs something.

CRAI RMAN SOULES: And I l m going to put

10 this word, I'm going to put nint.rruption?~ How

11 broad? 00 w. just want to put "call for an
12 interruption docket"? It could be bankruptcy. It
13 could be d Ba th of a par ty where in -- don l t the
14 statutes delay everytbing for a year if somebody
15 dies and g lve them --
16 MR. MCMAINS, Or you could have an

17 abatement fight.
18 CHAIRP4AN SOULES: You could have an

19 abatement; you could have. transfer that gets
20 fooled around with by the Clerks, and maybe w.
21 would want to create a new "interruption docket.-
22 I don't know what to call it, and to try to

23 define a bunch of things like, we have affirmative
24 defenses and in all others, try to say so that we
25 don't have parties rights terminated by
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1 Administrative Rules wben they can't get it
2 rights heard. for re.sons tbat they .~e prontb i
3 from being beard. Okay_ I 'II pu~ that re

4 then.
5 MR. MCMAINS: NOw, t re 11 one 0 r

6 general comment that I have that' s not on there;

7 it.s on the same order. What do .. do wi tn.
a B ill of Rev ie.? The reason I .sk 1$ beeaus. the

9 Bill of aeview is an attack on tbe underlying

10 jUdgment, and if successful. is then tried on
11 merits; and therefore i it become. a trial. And it

12 is dock sd as an independent claim. and I don't

13 know what it is for purpose. of tbese rules. Is
14 it just another civil action and we dispose of it

15 in the same --
16 CHAt RMAN SOULES; Can it be handi

17 that way?

18 JUSTICE WALLACE; Sure.

19 MR. TINDALL: Is this part of the

20 mandate for this committee? Linda asked me

21 whether Rule 3 waS an overlay on Rule 4 for family
22 law. Do we have to ~-

23 MR. MCMAINS: Since it talks about

24 MR. TI NDALL: Do w. read them

25 together? Or is Rule 4 exclusive and apart from
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1 all those matters covered by

2 MR. MCMAINS; It was explained to us

3 that in an appropr t. ca.. In the family law
4 are., you could request the Court to be handled

5 under Rul. 3 and go tbrough the d i.covery and

6 management order as a complicated c....

7 MR. TINDALL; Shouldn i t that be in the

8 part of Rule 4 then that it can be moved out and

9 placed over in --

10 PROFESSOR EDGAR: It certainly do..n l t

11 give you tbat feeling right now. I'll agr.e with
12 you, y. s .
13 M.R. SPARKS (EL PASO): But that was

14 how it was explained, wasn't it, Judge? I
15 remember him saying tha. you could do that.
16 MQ. TI NDALL: There'. a memo f rom Dean

17 Friess.n about how you could do it, something
18 about, you could have it certified as . complex
19 cas...
20 MR. MCMAINS: Except the problem with

21 that is, it deals with what is forensically in

22 Rule 3 only because of certification on complex
23 cases.
24 CHAIRMAN SOULES: Rule 6, governing

25 tbe presiding judges of theadministraLive
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1 reg ions. I don f t see that that's got any
2 problem. I think maybe the only place they

3 referred to in tbe rules is in Rule 18-A. I can l t
4 think of any place els. you could even refer to

5 the presiding judge. of administrative regions.

6 MR. MCMAINS: I don't want to .ay

7 anything, but do the administrative judges take

8 any offense to what we .ay is -- Rule 6-C says

9 ureview each month.- W.'r. not asked to do

10 anything; we'te instructing him to.
11 JUSTICE WALLACE: Jim Clawson and his

12 two administrative judge. wrote it, sOl guess
13 they're happy with it.
14 PROFESSOR EDGAR: I guess they' r.

15 satisfied with it, beo.use the committe. didn't
16 have enrth lng to do with this.. The j udg..
17 themselves wrote it.
18 JUSTICE WALLACE: Tbat entire

19 subcommittee wa. made up of administrative judges.

20 CHAIRMAN SOULES; We ne.d to ohange

21 18-A to say ~r.gion~ instead of -distriet.u
22 PROFESSOR EDGAR: Page what?

CHAIRMÀN SOULES: RUle 18.A. When23

24 18-A was written, the people were called Presiding
251 Judge. of Admin istrat i ve Jud ic ial D istr iets, and
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1 now they*re called Presiding Judge of

2 Administrative Reg ions under the Court

3 Administration Act.

4 MR. TINDALL; Also, back OD Rule 6.

5 18n l t 200a-l now folded in to --
6 PROFESSOR DORSAREOi No, that'.s

7 200a-l. It will be; it's 200a-1.
8 MR. TINDALL: Now? I thought they had

9 folded it into the -- under the government code.

10 CHAIRMAN SOULES: The Administrative

11 1\c t .
12 MR. WALLACE: Yes, government code; it

13 got a new number, wbatevez it might be.

14 PROFESSOR DORSANEOI Itls 200a-1.

15 200a is in the Government Code, and that's been

16 superceded by House Bill 1658, which was 200a-1,

17 the Court Administration Act.
18 MR. MCMAINS. The Court Administration

19 Act i8 supposed to be put in the Government Code.

20 That's why itls still in session.
21 PROPESSOR DORSANEOI But that~ s the

22 sam. session, so it didn't get there yet.
23 MR. TINDALL: This reference bere,

24 should it not be referenced to as aefined in the
25 Government Code?

512..474..5427
CHAVELA V. BATES

SUPREME COURT REPORTERS
AND ELI ZABETH TELLO



128

1 CHAIRMAN SOULES= Right now you've get

2 two codes. You've got the Government Code. whicb

3 has got a lot of things in it. Then you've got
4 the Court Administration Act, which that little

5 separate white pamphlet that basn' t rolled into

6 the Government Code if it' s going to --

7 MR. TINDALL: Right. I know.

a CHAIRMAN SOULES: But where is that

9 "as defined"?

10 JUSTICE WALLACE: It' s in the ma in

11 part of Rule 6.
12 MR. SPARKS (ELPASO); .age 11.

13 PROFESSOR EDGAR: Third line of Rule

14 6"
15 CBAIRMAN SOULESi We need to revise

16 the statutory reference.
17 MR. MCMAINS: Well, except that is --

18 I mean, it is correct the way it is now.
19 CHAI RMAN SOULES: That's wh. t 1 t' s

20 called..
21 PROFESSOR DORSAREO: You might oall it

22 the Court Administration Act.
23 MR.. TINDALL: This is what West tagged

24 the Court Administratlon Act, this 200 -- ¡ 8m
25 sorry. I thought this was referring to the
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1 apportionment of all tbe distriot and county

2 courts.
3 MR. MCMAINS: No. In fact, it's what

4 the leg islature defined.
5 MR. TINDALL: No. It's a whole

6 claus8, it l S not a statu ry reference.
7 CHAI RMAN SOOLES: Ok BY, 7 repar ts ta

8 the region, regular me.tings of the jUdges,

9 qu ifications af administrative personnel,
10 min imum qual if 10 .tlons, procedure. for submi tt ing
11 budgets, control of the con nt, adoption and
12 Issuance of rule. and stand ing orders by tbe
13 courts; adoption of local administrative rule.,
14 and regUlar me.tings. I don't se. that those have
15 anythlngi really, to do witb tbe Rules of Civil
16 Procedure.

17 PROF ESSOR DORSANEO: No.

18 CHAIRMAN SOULES: HCon 01 of the

19 content. adoptiOn and Issuance of rules in
20 standing orders" may deal with local rules, but
21 they don't deal in such a way as to conflict with
22 the Rules of Civil Procedure.
23 MR. MCMAINS: Let me ask you this: In

24 K, that .- you' re in Rule 81
25 CHAIRMAN SOULES: Weii, I'm just
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1 getting to 8; 11m ready. What do you see, Rusty?

2 MR. MCMAINS: Oh, that' $ the -- okay.

3 This is on the loeal administrative judges.

4 CHAIRMAN SOULES: B has to do witb

5 local rules again, but that's all.
6 MR. MCMAINS: I'm just curious about

7 -- I guess 11m talking about E in Rui. 7. E in

8 Rule 7 is talking about supervising budgetary

9 requests. Tba~ is, procedures for determining and

10 SUbmitting budgetary requirements to the county
11 governments. I'm justwDnderJng if we bave a

12 s ta t.u tory over lap probiem in terms of 9 i v ing power

13 to administrative reg ion judges with regards to
14 budge ry requests tbat are directed to specific
15 counties.
16 CHAI RMAN SOULES: I d on i t know.

11 MR. MCMAINS: I don't know; I'm

18 just --
19 JUSTICE WALLACE: And I don't recall.

20 Judge Wood or Judge Tunki -- whatever statute it
21 is, that the portions of administrative costs

22 between the counties based on population. Do you

23 recall that Statute 87 Tbat i s only one it

24 is. And it just says that the administrative

251 judge shall determine what the cost for his
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1 district is going to b~ for next year and he

2 should not ifi each of tbe counties of bow mucb

3 they're going to pay. So I don't think there's
4 any conflict here.

5 MR. MCMAINS: Okay. And tbat's tbe

6 administrative judgè for the region?

7

8

JUSTICE WALLACE: Right.

MR. MCMAINS: That's not the local

9 administrative judge?

10 JUSTICE WALLACE & Local, they l re

11 talking about such things as furniture, space,
12 supplies, and that sart of stuff. and whatever
13 else they can talk the County Commissioners out

14 of.
15 CHAIRMAN SOULES: That's budgetary

16 requirements for operating the administrative
17 reg ion?
18 JUSTICE WALLACE: Administrative

19 region, now that's set by statute. It's not in
20 the rules but it is . statute.
21 CHAIRMAN SOULES: But i8 this B,

22 Judge, talking about budgetary requirements for
23 operating the administrative region? Do tha
24 counties sbare tbat? In fact, it's on top of page
25 30.
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JUSTICE WALLACB: Yes, .dminls~r.~lv.

2 regions, yes. All this Rule '1 applies to what the

3 admird.nstratlve region judge stu~ll do, the

4 presiding judge of ..ch administrative region.

5

6

MR. MCMAINS: Okay.

CHAIRMAN SOULES: I tbink we wer.

1 concerned that that migbt 8ay, -I fm the 11th

8 District Court and the presiding judge of the

9 administrative region is telling me bow to submit

10 my budget to the county government..

11 MR. MCMAINS = That U 8 what t was just

12 curious about.
13 CHAI BHAN SOULBS i And th is is talk ing

14 about how to submit the budgetary requirements of
15 the administrative regions in various counties.
16 JUSTICE WALLACE: All of it applies to

11 the administrative regions.
18

19

CBAIRMAN SOULES: Okay ~

MR. MCMAINS: But tbe rule itself,

20 thoug b, just says that he fl shall adopt and publ ish
21 rules relating to the following mattersin and one
22 of tbem is "procedures for d rm !rag and

23 submi lug budgetary requ it.menta to the county
24 governments."

25 All I was saying is that a lot of the local
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1 administrative judges are the ones that have to

2 actually do that, a.nd this oouldbe interpreted as

3 an admininstrat lve reg ion judge bav ing to

4 promuigate rules of procedures for wbat t

5 contents of those requests are. I'm not

6 sU9gesting that was wbat was intended.

7 CHAIRMAN SOULES: Well, tbe Court

a needs to determine wbether 7-E means proe ures

9 for determining and submitting budgetary

10 requ irementa of all oourts to the var ious county
11 governments, or whether it means procedures for

12 determining and submitting budgetary requirements

13 of the admininstrativ. region to the various
14 county governments. I don't know which it means..
15 JUDGE THOMAS: Well, it looks like if

16 you look at a~K, they.re giving the looal
17 administrative judg~ the control over the
18 budgeting within, for instance, Gerry ier would

19 have it in Dallas County as tbe 100al
20 administrative judge. Sbe now has to supervise
21 and prepare all of our budget requests.
22 MR. MCMAINS: Correct.

23 JUSTICE WALLACE: You see in a-K where

24 it speaks to the local administrative judges tbey

25 bad the same, supervised the preparation of budget
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1 requests and t presentation t reof to

2 appropr ia authorities and expenditure of funds

3 on behalf of tbe courts.

4 MR. MCMAINS. Judge, 11m Dot

5 d isagr..ing with wbo bas the responsibility to

6 present it. Wbat 11m saying ls, 8 say. tbe

7 responsibility to present it, and supervise the

8 preparation of it is on the local administr lv.
9 judges. 7 says that the administrative regions

10 have to prepare rules setting out Procedures for
11 budgetary requests.
12 My question was, is that 7 supposed to have

13 the administrative region judges saying, .Your
14 budgetary requests, Admin istrative Judge, shall be
15 in the foilowing form by rule. n I don ø t know
16 either, A, whether they have the power, or a,

11 whether they want it.
18 CHAIRMAN SOULES: They have the power

19 if the rule gives them that, and it may be

20 MR. MCMAINSI 11m talking about tbe

2l statute, though.

22 CHAI RMAN SOULES: that that's

23 in oded because this -- some of the concept of

24 this is court coord inators and how you' re going to

251 be staffed, and it may be that they expect for the
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1 presiding judge to the adminlstrative region to

2 say, "This is the way the court is going to be.

3 There's going to be a judge, coordinator, the

4 court reporter, and secretary and the clerk.
5 And you' r. going to bave to budget 1 se

6 items. R I me.n, but anyway, I can't read it and

7 know now what it me.ns. It either means the

8 budget for the administrative region or it means

9 that he is going to have some uniformity in what

10 he requires district judges and local
11 administrative judges to submit to their county
12 commissioner and courts.

13 MR. MCMAINS: That's all I was

14 pointing out. I'm not saying that it --
15 JUSTICE WALLACE: Wbatever it means,

16 there's no conflict with the present rules that I
17 know of..
18 MR.. MCMAINS: Oh, I agree..

19 PROFESSOR DORSANEO: Tbat l s r igbt.. It

20 appears to be purposefully ambiguous.

21 CHAI RMAN SOULES: Rule a, E augments

22 our local rule provision under tbe Rules of Civil
23 Procedure.. They go through the region and t n to
24 the court, Supreme Court, which Judge Morris

25 talked about earlier..
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1 MR. MCMAINSii 8-a is 11 le bit

2 strange. I don't know what that

3 CHAI RMAN SOULBS i It 9 Iv.. the. a

4 hammer. We l r. going to bave . single of rules

5 in each --
6 JUSTICB WALLACE. Tell that local

7 judge that he f s going to have to get all his
8 Har r is County judges work ing under one set of

9 rules is what it says.
10 CHAIRMAN SOULES: The local

11 administrative judge is gOing to bave to get one
12 set of rules for the local administrative are..
13 And if he oan' t get it. be declares tbe rul.l.
14 MR. MCMAINS: Well II now, I understand

15 that, but what I'm saying is that it sounds like
16 that those rules become effeotive immediately.

17 CIAIRMAN SOULBS: When they l c.
18 approved by the Supreme Court. Se., then you v ve

19 got to read it. If you look at C --
20 PROPESSOR EDGAR) Look at C following

21 that 41
22 MR. MCMAINSi Tben you send them to

23 tbe administrative regiÐß judge and then he
24 transmits them to the Supreme Court.
25 PROFESSOR DORSANEOi I tb ink "declared
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1 the rules to be in effectM is probably b

2 word ing .

3 PROFESSOR EDGAR: Where does it: say

4 bere under Rul. 9 tbat the local rul.. will not go
5 into effect until tbey have b..n approved by

6 Supreme Court? I dODlt think it says that.

7 R. MCMAINS: e-B, no it do.snlt. a-B

a specifically says, Mthe judge shall aeclare tbe

9 rules to be in effect." And I think I know what

10 they were trying to do there, but I don i t think
11 they did it, because it sounds to me like tbat be
12 doesn't have to go through the Supreme Court.
13 JUSTICE WALLACEI I think it would be

14 more accurate to say ~sb.l1 determine the ru~.s
15 wbich be believes most clearly implements
16 administrative rules."
17 MR. MCMAINS: And which shall be

18 submitted to the Supreme Court for approval,
19 something like that.
20 CHAIRMAN SOULES: Help me, run through

21 that again.
22

23

JUSTICE WALLACE; Local administrative

judge shall declare the rules shall de rmtne

24 the rules which he believe. most Clearly
25 implements the administrative rules of the Supreme
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1 Court. Strikeout "to be in effect."
2 PROFESSOR DORSANEO= Maybe, Your

3 Honor, that local administrative judges shall

4 adopt the rules.

5 JUSTICE WALLACE: I don't want t m to

6 adopt them whether they're approv by the
7 court
8 CHAIRMAN SOULES: Where is that local

9 provision in the Rules of Civil Procedure?

10 MR. TINDALL= It's up near the front.

11 MR. MCMAINS: W. moved it.

12 CHAIRMAN SOULES: Copies of rules of

13 amendments so made sball, before their

14 promulgation, be furnished to the Supreme Court of
15 Texas for approval.
16 PROFESSOR EDGAR: Where is that?

17 CHAIRMAN SOULES: It's in the iast

lS sentence to Rul. 3-A which was put in tbexe

19 effective April 1, '84.
20 MR. MCMAINS: It was also moved.

21 CHAIRMAN SOULESI And the rest of it

22 was moved from 895 or something.

23 PROFESSOR EDGAR: Why don' t W$ say

24 then -- look over here then on page 14, paragraph

251 C, and then just say at the end of that, "and
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1 approval before they are transmitted to the

2 Supreme Court pursuant to rule so end so, ,as

3 Rules of Civil Procedure," or something like

4: that.

5 CHAIRMAN SOULBSi Sefore they are

6 furn ished, vb ich is the rule of 3-Aø to
7 Supreme Court for approval pursuant to --

8 PROFESSOR EDGAR: Yes.

9 CHAIRMAN SOULES: Doel that get ~b.

10 rest of 8?
11 PROFESSOR EDGAR: 9-A, why don' t we

i 2 jus t say " pr 0 vi. ion s for t h. ass 1 9 D men t ,

13 docketing, transfer and hearing of all cases,
14 subject to jurisdictional limitations." Because
15 you s.. district courts and statutory county
16 courts, yet there are some constitutional county
17 courts that have trial court jurisdiction. And I
1 8 don · t k~ 0 w why we put 5 tat u tor y co u n t y co U r t sin

19 there del.ting constitutional county courts. I
20 donUt remember why this was done. do you Judge

21 Wallace?

22 JUSTICE WALLACE: Ask Judge eeis.b.

23 PROFESSOR EDGAR: Wby ø Judge C....b?

24 JUDGE CASSEB: They're not .pplicabl.~

25 They don't com. under these rules.
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1 PROFESSOR EDGARi Tbe const!tu anal

2 county aourts don' t?

3 JUDGE CASSEli Like you take. say, in.

4 Sexar County, we have two of tbem whicb ie proba

5 and tbey just bandle probate matters. Thati.,i

6 believe, an. re.son why tbe language was put this

7 way..
8 CRAI RMAN SOULES i Could they handle

9 ather matters?

10 JUDGE CASSBa i Wbat?

11 CHAIRMAN SOULES. Are tbey empowered

12 with jurisdiction to handle ather matters?
13 MR_ WALLACE: They are in the Millie

14 Hills (phon~tlc) docket for one thing. At l...t
15 particular probate courts in Harris County bandle
16 the Millie Hills dockets.. They did.. I guess ey

17 still do, don't they Harry?

18 PROFESSOR EDGAR: I guess my question

19 iii Let.s assume .e have rurai oounty that doesn't

20 have a statutory county court; it has simply a
21 constitutional county court. Why would they not
22 fall under th... rules?
23 CHAr RMAN SOULES: For nonprobate

24 matters..
25 PROFESSOR EDGAR: For nonprobat$
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1 mattElrs..

2 MR.. TINDALL: Lute, before youtre.d
3 into that thioket, you know, tbe constitution was

4 very quietly amended last Nove.ber tbat jus'

5 rewrites tbat whole Article 5 with respect to

6 jurisdiction of the courts and what the

7 leg islature may now prescribe, so there may be

8 gr..ter freedom here than initially thought to

9 make it app1 icahle to county constitutional

10 courts.
11 CHAIRMAN SOULES: ,qell,let's put it

12 in there. It's not going to be altogether

13 unconstitutional. If it's unoonstitutional as it
14 applies to those courts, that will be all. If.e
15 can get them. let's get tbem. If Dot, tben not.
16 I mean, 11m not saying at these rules ought to

11 be applied everywbere, but if they' r. going to be
18 appl led someplaoe, they probably oug b t to be
19 applied.
20 PROFESSOR BDGARi I just want to make

21 sure that w. don' t run afoul of .nyth log, JUdge
22 Casseb. Would you tell me aga1n why?

23 JUDGE CASSEB: Well, let me tell you.

24 This Rule 9 appl iee to the local courts in the
251 county to have their own rules, okay? All right.
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I In a..ar County -- the only one i know and study

2 and have tbe only Ones tbat these rules will

3 appiy li to tbe d lstr let courts and tbe statutory
4 county courts. The two constitutional courts

5 don l t even attend the meetings. They f..l that

6 tneylre to tbemselves. Now, tbat's tbe only

7 r.ason I-m bringing it out.
8 MR. MCMAINS: Because they haven - t

9 b..n couns.led respectively.

10 JUDGB CASSBB: No. They had

11 themselves excluded out they contended..
12 JUSTICE WALLACE: Tbey ate strictly

13 spec ial probate courts, aren l t they?
14

15

JUOGB CASSEa: Cor rect.

PROFESSOR EDGAR; Yes.. Bu t we have .

16 number of constitutional county ODurts. I mean,
17 out in the country, for example, you have a lot of
18 constitutional county courts tbat try c...s within
19 tbe limit of tbeir monetary jurisdiction.
20 JUSTICE WALLACE: And they try

21 condemnation casee.

22

23

PROFESSOR EDGAR: They try all kinds

of cases. Now, why aren l t they lnclud within

24 the rulesg if that's what -- are they Intended to
25 be excluded from these rules or just local rules?
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1 It says the rules adopted by the courts of each

2 county shall be in writing. Now, those the are

3 local rules?

4 JUDGE CASSEB: That's right1 that's

5 correct. That'. what this impl ies, to jus t tbe
6 local rules.
7 MR. TINDALLJ Local rule. for county

8 court, or does that mean in district court too?

9 PROFESSOR EDGAR: What I l m try tag to

10 find out is wbat rule
11 JUDGE CASSEB: District courts and

12 county courts.
13 JUSTICE WALLACE: Of course, they 1'e

14 attempting to exclude tbe county judge in
15 metropolitan areal from being included in it

16 becau.., Clearly, his activitie. don't come within
17 this category. I think was the reason for saying
18 statutory county courts as opposed to county
19 courts because tbey wanted to exclude, well, like
20 I say, in Harris County, Dallas County, Bexar

21 County, the county judge preSides over the
22 Comiasioner'. Court and runs the county
23 administrative business.
24 PROFESSOR EDGAR: Right.

2S JUSTICE WALLACB, But some of tbem
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1 will under the constitution, have au ority to

2 bandle certain legal matters.

3 JUDGE CASSEBI We bad sug,.sted to

4 include in there district CQurts and county courts

5 wbere applicable.

6 PROFESSOR EDGARl Well, maybe I i m not

7 getting my qu tioD acro... Sbould.. .ay, tben,

8 that tbis rule then be entitled to local rules
9 adopted by the oourts of .ach county or such --

10 you se., it says -..ch county," wbicb makes you

11 believe that each county is required to bave local
12 rules"
13 MR. MCMAINS: They are under this

14 proposal.
15 PROFESSOR EDGAR: Well, you don't have

16 to have local rules. If you don i t have any local

17 rules, then you just fall under the general rules.
1S MR.. MCMAINS: We've already pointed

-19 out that the document is currently proposed.
20 JUSTICB WALLACE: You say, cbang_

21 "each" to øan maybe?

22 PROFESSOR EDGAR: Well, first of all,

23 Is tbls rule talking only about local rules?
24 JUSTICE WALLACE: Yes.
25 PROFESSOR EDGAR; Why don l t \4. say,

caAVELA V. BATES AND



145

1 lithe local rules adopted by tbe court of a county

2 sball be in wr iting and shall include the
3 fOllowing,,- It see.ms to me that tbat 91"e$ us il

4 1 ittle different connotation.
5 JUSTICE WALLACE: I think it covers

6 that quite a bit.
7 MR.. MCMAINS: Or of any county; it

8 doseD l t matter.

9

10

PROFESSOR EDGAR: Or of . county.

CRA! aMAN SOULES ~ Wbat abau t mu 1 t iple

11 county districts? That's a more grammatical

12 matter than substano...
13 PROFESSOR EDGAR: So tben, th i s then

14 means, Judge Caseeb, does it not, that
15 con$~itution.l county oourts are .xempted from
16 baving any local rules?
17 JUDGE CASSEB: That's my understanding.

18 PROFESSOR EDGAR: All r 19ht.. But now

19 aa far as being subject to the rest of these rules
20 as far as voluminous cases are concerned, they

21 will be subject to that.
22

23

24

JUDGE CASSIB: Tbat's correct.

PROFESSOR IDGAR: Well then, I tbink

we l ve done that then by leav ing t language of A

25 as it is,
SUPREME COURT REPORTERS
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1 CHAIRMAN SOULES: Leave that last

2 ..ntenc. out, or the last line..
3 JUDGE CASSEB: As you reoall, at t

4 beginning you got tbe control of non-proba

5 cases.
6 PROFBSSOR BOGAR; Ye...

7 PROFESSOR DORSANEO: Probate case. are

B left out of RUle 1, I had thought, because th Gte

9 so different, in terms of their breadth, that they
10 had" l t had a system devised for them yet..

11 JUSTICB WALLACE; No.. They bad gone

12 to t legislature and got an administrative

13 system for probate jUdge.. Pat Gregory in Houston
14 is the state probate judge administrator and they

15 have their own bailiwick..
16 JUDGE CASSEB: The i r own time

17 schedul., too..
lS MR. MCMAINSi What'. Rul. 9 read now?

19 PROFESSOR EDGAR: Tbe local rules

20 adopted by tbe courts of a county shall be in
21 wr iting.
22 MR. MCMAINS: That's what I'm .aying,

23 thougb. It h..nlt changed tbe content because it

24 says Qshal1 include the following.-
251 PROFESSOR EDGAR: If they do have
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1 looal rule., then it sball include t following ..

2 MR. MCMAINS i No, tbat do.sn' t 8

3 that..
4 PROFESSOR BDQAR: It dO.8n l t . ay t

5 shall have loaal rules..
6 MR. MCMAI NS: I t mean. if they bave

7 any local rule at all they have to bave all of
8 them..

9 PROFESSOR EDGAR: No.. I t say. it has

10 to be in writing and shall include the fOllowing,
11 and then A tbrough Hi tbat's right, that'. what it
12 says"
13 MR. MCMAINS: The rules themselv..

14 contemplate that tbey are going to bave loaal
15 rules.
16 CHAIRrJ1AN SOULES, The administrative

17 judge of the region is responsible for t
18 adoption of local rule..
19 PROFESSOR EDGAR: If t Y have local

20 rules..
21 CHAIRMAN SOULES: It says shall be

22 responsible for the adoption of local rule..
23 PROFESSOR EDGAR: All right.

24 CHAI RMAN SOULES: That i s a-a"

25 MR. MCMAINS: Thatls all I was
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1 saying. There' s no question that thii dooument,

2 as it currentl, stand., requir local rule$ fot
3 every county.

4 PROFESSOR EDGAR: Under 8-88 that. s

5 right..
6 MR.. MCMAINS: Well, I mean, in

7 addition to all tbe o~b.r references tbat we got

S in tbere, which requires things to be handled by

9 local rules..
10 CHAIRMAN SOULES: We.v. taken all that

11 out except --
12 MR. MCMAINS: Did you take it out of

13 3?
14 CHAIRMAN SOULES: Yes. I tbink.. Let

15 m. see.. I don l t ... any need for it in 3-84..
16 MR.. MCMAINS: It was in 3-4, 3-E4..

17 CHAIRMAN SOULES: "As prescrib by

18 local rule," that phrase do..nlt add anything,
19 does it?
20 MR.. MCMAINS: Well, tbe only thing it

.21 is, is that it's try lng to tell you that somebody

22 is supposed to get -- since you can get your cas.

23 dismissed if you donlt comply with the disposition
24 and the report in the form that ey require it,
25 it would be nice to know what form they requi ..
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1 But tbey don l t tell you bere.
2 JUSTICE WALLACE: But it says each

3 oounty must have a set of rules. They must be

4 approved by tbe regional administrative judge and

5 send them on up to us, and w. approve tbem to make

6 sure that everybody --

7 MR. MCMAINS: I don't have any prOblem

8 witb that. What I lm saying is, tbough, under

9 those circumstances, w. ought to l.ave it in in

10 the earl ier places because they l r. there for a
11 reason.
12 PROFESSOR EDGAR: To let people know.

13 MR~ MCMAINS: They ar. there for,

14 because sinc. they're going to penalize you if you
15 donlt comply with doing a report that bas
16 everything in it that they require you need to
17 know what that is ahead of time.
18 CHAI RMAN SOULES: The th i1'g that i

19 don l t s.. in Rule 9 as. mandaLory requirement of

20 local rules 18 a form of disposition report.
21 MR. MCMAINS: No, that isn't in

22 there.
23 CHAIRMAN SOULES: That l s requ ired by

24 Rule 3-E4.

25 MR. MCMAINS: Well, it's DJ it's
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1 spec if ic forms and procedures.

2 JUDGB CASSlal Because it say. in

3 compliance with RUle. 3, 4 and 5.

4 CHAI RMAN SOULES: All similar cases '"

5 MR. MCMAINSi .811, it says any f .

õ and procedure.

7 CHA! RMAN SOULES i To be used by the

8 courts for all similar c...s.
9 MR. HCMAI IS: Ye. '" ø To the end tbat

10 the courts sball take control of . cas. when it i8
11 filed and maintain control of th. 08se until
12 finally disposed in compliance with Rules 3,4 and

13 5."
14 PROFESSOR EDGAR: And now it will b.

15 4, 5 ø and 6..
16 CHAIRMAN SOULES: Okay. Shall w. take

17 5 or 10 minutes?

18

19 (Dr f recess '"

20

21

22 CHAIRMAN SOULES: It's. little after

23 2. It took us . little bit longer tban we tbought

24 to get tbrough tbese. I apOlogize for delaying to
251 this point, but w. have gone through the nine
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rules and are r~ady to report back you ..;¡.\11

2 where we feel that there is some need to make

3 adjustment for the Rules of Civil Procedure.

4 t me get the wishes of the camm! t e

5 whetber .e take both the Civil Procedure Rule

6 prOblems and the philosophical problems toget r,

7 or wheLber w. go througb them first with rules'

8 prOblems and then came back, or do we start witb

9 tbe phi10sophioal problems? To me. .ell. it

10 doean' t really matter. Wbat ate the wishes?
11 Anybody want to suggest an approach?

12 JUDGE CASSEB ~ We've been wa i t ing for

13 your subcommittee to reporti let's get their
14 report. Then we at least got the Chief Juatiè.

15 requ irement complled witb and tben .e l 11 move over
16 to Justice Wallace's.
17 CHAIRMAN SOULESa Does that satisfy

18 everybody? Okay. Opening up here on Page 12 of

19 your materials.
20 There was a feeling that we ought to have the
21 purpose be Rule I, and then all of tbe other ruie.

22 numb e r successively after that, so 1 would

23 become 2, 2 would be 3, 3 would be 4, and go along

24 with me because ¡em going to refer to them that
25 way with their new numbers.
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Rul~ 4, on Page 6, would become Rule 5. Rule

2 5 on Page 8, would become Rule 6, Rule 6 on 11

3 will become 7. And Rule 7 on Page 12 becomes 8.

4 Rule 8 OD Pag e 11 beeome. Rule 9. And Ru 9 on

5 page 15 would become Rul. 10.

6 In Rul. 1, in order to make it clear that the
7 Rul.. of Civil Procedure should be regarded a. the

8 domlnant rules, tbe.econd .entence would end at

9 word Qprocedur.~. It would simply .ay, -It i8

10 intended that these rule. be consistent with the
11 Teaa. Rule. of Civil P£ocedure,. and strike ftwbich
12 shall govern all matters not speCifically cover
13 by the.e rules" because it D S not clear from t
14 whether that means ~- you could argue that these
15 rule., these administrative rule., would govern

16 over the Rules of Civil Procedure, where specifics
17 are mentioned. And then from the balance of our
18 work, we tried to reconcile any dlffe£ences.
19 The third sentence, "In the execution of
20 these rules. telephone hearings or conferenc..
21 lieu of court appearance. are encourag ," the
22 subcommit felt that th sbould be made a part

23 of a general Rule of Civil Procedure that made it

24 permissive to hold telephone hearings 1 ieu of

25 court -- in court h.arings wherever hearings are
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1 required under the Rules of Civil Procedure.

2 There wa. some questions, or there wa. .

3 question raised by Rusty, and I don. t know .~ of

4 cours., .. d idn' t get everything resolved.

5 r.ally more identi f i.a prOblems than ytbing el..

6 -- tbatmatters that require the taking of

7 .v idence. not be heard by lephane, and then on

8 the other hand, .e recognized the fact that w. do

9 take depositions by telephone now, or ar.

10 permitted tOt and tho.. support summary judgments.

11 The transcripts can be put into evidence and 80
12 forth. So i guess the same way you could bave .

13 Notary swear in a witness over the telephone and
14 have. hearing involving an evidentiary matter.
15 But bowever that is to be approached, it was
16 the subcommittee IS view that the third sentence af
11 this now Rule 1 be put into Rules of Civil
18 Procedure aDd govern procedure in cases rather

19 than these set forth here. And that there not be
20 any preferential treatment, in otber words, that
21 it not besu9gested that phon. bear inga are

22 preferred, whiob is On. way you could read that
23 third sentenc..
24 Any discuss ion So far? That' s all we had on

25 Rule 1.
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1 JUSTICB WALLACEi Mr. Cbairman, in

2 that change on whloh rules govern, I'll throw this

J out for t committee to consider, aft

4 "procedure," add ~whioh shall govern in the event

5 of conflict,. wbich make. it ci..rtb.~ the Rules

6 of Civil Procedure shall be the dominant.

7 CBAI RMAN SOULBS: I think I'll sure go

8 for that.
9 JUSTICE WALLACE: .Wbich shall govern

10 in the event of conflict."
11 PROFESSOR aLAI(ELY i Klh ich could refer

12 to these rules or could refer to Texas Rules of
13 Civil Procedure.
14 JUS~ICE WALLACE: Well, wouldn l t it

15 refer back to the nearest --
16 CHAt RMAN SOULES i Buddy Low.

17 MR. LOW; It refers back to the thing

18 that modifies Texas Rules of Civil Procedure.
19 PROFESSOR BDGAR: Or which shall

20 govern..
21 MR. B RA N SON: T hat l s sur. g 0 in 9 to b.

22 a lot harder to argue in tr ial cases than it would
23 be to just make it cl r now.
24 MR. SPARKS (EL PASO): Why don l t you

25 l just change it around and say, -It is intended
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1 that t Texas Rul of Civii Proo ure sh 1
2 control in the event of conflict?"
3 JUSTICE WALLACE: Well e it is in tended

4 that the Texas Rules of Civil Procedure shall

5 govern in event of conf11ct with the.. rUle.?

6 JUDGE CASSEa: ae said leave out" it

7 Is intended."

8 PROFESSOR EDGAR: teave" Rule. of

9 Texas."
10 CHAt RMAN SOULES: I th ink they wan t to

11 state that 1 t l S intended that these rul.. be
12 consistent witb the Rule. of Civil P~oe.dur.. I
13 think we ought to just break that into two
14 sentences. Leaving in, "It Is intendea that th...
15 rule. be eons is t with t Texas Rule. of Civil

16 Procedure." And then say, "The Texas Rules of

17 Civil Procedure shall govern in event of
18 conflict."
19 JUSTICE WALLACE: That ought to make

20 it crystal clear.
21 CHA! RMAN SOULES: Ok ay. And move to

22 TRCP. Now, exactly where we move -. p~rmlssion to
23 bave tel_phone b..rings, I don l t know where in the
24 rules --
25 PROFESSOR EDGAR: I was look ing at
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1 tbat earlier and it might fit in RUle 21, but I'm
2 really wonder ing whetber we Should take the time

3 with the committee now to find an appropri

4 place or maybe do that 1a r.

5 CHAIRMAN SOULESi The only reason 11m

6 even toueh lng on it is to try to d eo id. wb ieb
7 standing subcommittee to assign the responsibility

8 to.
9 PROFESSOR DORSANEO: Mr. Chairman, I

10 think it would logically go in Section 1 of Part 2
11 of the Texas RUles of Civil Prooedure beginning

12 at, I think, Rule 15 and going through Rule 21.

13 CHAIRMAN SOULES. All tight.

14 PROFESSOR DORSANEO: Maybe it's 1

15 through 21.
16 CHAIRMAN SOULES l 1811 get those.

17 MR. BEARDJ Luke, do we have to

18 prOvide that telephones hearings will be
19 considerea as baving been conductea in open

20 court?
21 CHAIRMAN SOULES: W.'re not going to

2 2 be ab let 0 g. t t h. t don e , I don l t th ink, in this
23 series of meetings. That's prObably gOing to be
24 in Our September meeting, but I need to get it
25 assigned because all those kinds of things need to
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1 be tbought tbrougb. And tb will be assigned to

:2 El Paso Sam. Okay.. El Paso Sam?

3 MR. SPARKS (EL PASO) # I'v$ got ..

4 CHAIRMAN SOULES; Okay, thanks. RUlé

5 2 then, "It sball be t pol icy to manage the it
6 work load.." Tbere is feeling that we ne.d to --

1 and I guess maybe the sentence w. .ve just added to

8 Rule 1 makes 1. t cle.ar that Rule 1 of the Texas

9 Rules of Civil Procedure is going to domina 2..

10 and that is to be adminis r in the int ..t of

11 justice, and RUle 2, that these rule. shall govern
12 procedure in tbe justice county and district
13 Oour ts and so fortb..
14 If we've got that covered, we don't need to

15 say it again. But tbese time standards, of

16 cours., could work to violate Rules 1 and :2 if
11 they are too slavishly followed. The time
18 standards only deal with the cases in gzos., aii
19 the cases that the judge has. They don't apply to
20 any single case according to the history of the
21 promUlgation of that RUle 2.
22 MR. BRANSON: Mr. Chairman, would it

23 be all right to put in there then that these rules
24 should be applied consistent with Rules 1 and 2
25 since there is such an apparent po ntial
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1 conflict?
2 CHAIRMANSOULESi W$ certainly can do

:3 that.

4 PRO'ESSOR BDGARi We ought we

5 covered tbat in RUle i by staLing that the Texas

6 Rules of Civil Procedure shall govern.

1 MR. BRANSON: Well, I understand, but

8 if you spec if iaally refer them back to Rule i and

9 2, vh icn is the equ itable pravi. ions in tbe rule,
10 you at least ~- tbe Court has reminded t tri
11 judge specifically of tho.. provisions when
12 interpreting it at the time.
13 CHAIRMAN SOULES: All right. If we

l4 inserted after .within the periods of times

15 listed" something to the effect aconsis nt with
16 TRCP 1 and 2. Would that do then?

11 MR. BRANSONI Yes.

18 CHAr RMAN SOULES = Can w. have .

1 9 oonsensus? How many, show by hand 8, favor that

20 insertion? Okay. Opposed? That is tbe oonsensus

21 that w. suggest that insertion then.
22 Down where it says "damestio aottons," that
23 should b. changed to "familY law."
24 MR. TINDALL: "Family law actions.ø

25 CHAI RMAN SOOLES: Yes. Domestic would
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1 replaced witb "f..ily law,fl tbat's rigbt. And it
2 would say · fa.ily law ae t ions." Now, we get to

3 where .e need some inpu there. We wan ted to add

4 something into Rule 2 or 3. could take it now,

5 that d..ls with 80mething that would be like an

6 interruption docket. Maybe that go.. better in

7 Rule 3 where .e .et the more specific time., I

8 guess, or where, in event of banKruptcy,

9 abatement, where you get, like. one-year

10 interruption due to . de.th, where a party cannot
11 proceed with the c... that the time periOds don at
12 run. But I guess that we'll get to that under
13 Rule 3.
14 MR. TINDALL: I think it should be in

15 Rule 2, Luke, because it applies to all actions,
16 wouldnat it, whether it's. d..d action, a family
17 action, a complex action?
18 CHAIRMAN SOULES; Well, no~, that's

19 true. But Rule 3 --
20 MR. TINDALL: Poesn' t apply c....
21 under 4 or 5 unless you certify them to be.
22 MR. BRANSONi Mr. Cha i rman, can you

23 explain to me what the comment means there in Rule

24 21
25 CHAIRMAN SOULES: Well, I'm going to
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1 get to that when that s. a problem. The next

2 conceptual problem I want to deal with is, how do

3 we f..l about applying tbis rule pend ing

4 cases? And that'. t very next thing '8

5 here. And 1 bel ieve tbat tbose two matters will

6 resolve what .e made note. on.

7 Sam, if .. make an in rruptlon docket. bow

8 should we are you still with me on that fe.ture

9 of it?
10 MR. SPARKS (EL PASO); Yes. Tbe more

11 I got to thinking about the proble., pretrial or
12 prejUdgment on an interruption docket like
13 bankruptcy, I kept wondering why the third
14 sentence in 3-A, or your now 4-A, on Page 2, why
15 do.. it 00.. into play on tbat sentence? "Nothing

16 in these rule. should be interpreted to prevent a
17 court in an individual case in issuing an
18 exception order," et ce ra.
19 CRAI RMAN SOULES: If tha t does it l'

20 then it does ~ I mean, maybe it does.. How many

21 feel that that third sentence in Rule 4 , t
22 bottom of Page 2, øNothing in this rule shall be
23 interpreted to prevent a court in an individual
24 case in issuing an excePtion order based on a
25 speCific finding and that the interest of justice
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1 spec if Ie find iftg ana t t the r t of just e

2 requ ires a mod 1.f icat ion unde rpu tine

3 processeafl --

4 PROFESSOR EDGAR: Tnat's something

5 d ifferen t.
6 MR. MCMAINS: That's a different

7 problem. It.s not a question as to whether or not
a tbe Cour~ sbould pereeive an its active docket,

9 those things that aren't reallY active by virtue
10 of some other impediment.

11 CHAIRMAN SOU¡ES: Bill Dors.nee?

12 PROFESSOR OORSANEO:I l ve been

13 thinking ab~ut that. In terms of tbe bankruptcy
14 problem and related k lnds of problems, we could
15 devise a sentence or two to go to this new Rule 2
16 that indicates that when an action is abat , and
17 .. have that concept, that it is Dot running on

18 the clock, or it's off the clock, or something
19 like that, that it's put in some status tbat as it
20 not been counted for these time table purposes.
21 And 18m thinking the concept of abatement,

22 temporary auapen. ion, wbii. there is some au ide
23 problemn would be a Texas oonoept we could us..

24 And someone could ask for tbat relief by filing a
25 ple. of abatement. W. could fit it in, and I
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1 think really the piea of abatement, the idea is

2 that it is suspended rather than dismissed"

3 CflAIRMAN SOULES: But: could you eVf¡Ul

4 file a plea of abatement if a b ruptcy order had

5 been en red?

6 PROFESSOR DORSANBO: Tbat l s t

7 problem.

a MR. MCMAINS: See, that's what I was

9 getting at. You know, our proble. is Dot just

10 applying for relief or even being able for a jUdge
11 to individuaiiy grant relief, but it's how it
12 bears on the total us. of the statistics. It
13 really bears on the reporting as well ,whether or
14 not it should be classified d iffer.ntly for
15 reporting purposes.
16 I venture to say that I would be surprised if
17 there aren't at l...t two percent, sinc. that's
18 the only latitude we got here in this time table.
19 Ninety-eight percent of most trial court's docket
20 prObably are affeoted by bankruptcy or something
21 similar in major metropolitan ar..s.
22 CHAIRMAN SOULES: 00 the terms "stayN

23 and "aba .. embrace all these? aeoause we call
24 bankruptcy stays. I don't know what a removal
251 does, I don't know whether that stays or abates
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the tr ial court process of t sta courts..

MR.. MCMAINS; Yes.. It eompr lses t

3 jurisdiction..
4 CBAI RM.AN SOULES: Well, d 0 you call it

5 stay or abate? Well, ¡ guess if it compr is.a t

6 jurisdiction, it'. DO longer a pending case, is

7 it? Itls been disposed of under the statistics.

8

9

MR. MCMAINS: Well, no. If it gets

remanded, it goes r igbt back in it, and it

10 doesn't get refiled, and they donlt 10s. their own
11 individuality in terms of where they ar..
12 CRAI RMAN SOULES i Stay, abate or

13 removed, -- does that get t mall?
14 MR. LOW: The court do.sntt have

15 jurisdiction during that time.
16

17

MR. MCMAINS: Us. three words.

CHAI RMAN SOULES; Stay, aba or

18 removed. That's what I'm trying to do, trying to
1 9 get as general terms as we can..

20 MR. MCMAINS: Until such impediment is

21 lifted or something?
22

23

CHAI RMAN SOULES: Yes.

MR. MCCOHNICO: We might ought to have

24 "enjoin.." SoriHJtimes YOU'll enjOin a party from

25 proce.ding with a suit in another jurisdiction.
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1 CHAIRMAN SOULIS: All rigbt. If

2 tbat' s not embraced by østay,. we ne.d ~o put it

3 th.r.~
4 MR. MCCONNICO: What?

5 CHAIRMAN SOULES: I f It is Dot

6 embraced by "stay,. tben I donlt think i~ would.

7 Stay, enjoined, abated or removed.

8 MR. BRANSON: How about saying "or in

9 any otber manner, suspended by court order. U That

10 would cover all of tbose ~
11 CHAI RMAH SOULES: Okay.

12 MR. SPA RK S ( SAN AN GEL 0) : W h. t , so r t

13 of, we're saying is like -- com.s under tbe
14 Soldiers' and Sailors. Relief Act, bankruptcy just
15 not counted in tbese statistics.
16 MR. MCMAINS: Or subject to

17 rules.
18 MR. MORRIS: This is your subcommittee

19 report, and is tbis having to do with making this
20 not inconsistent with tbe Rules of Civil
21 Procedure? Is that wbat .etr. doing right DOW?
22 CHAt RMAN SOULES i Yes. And we i re

23 trying to recQgnize problems that would come up

24 under the Rules of Civil Procedure!f it did
251 apply. Now, again, tbis interruption docket, you
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1 know, I guess. 18 arguabl' In OK ou~side tb.ioop.

2 of tbat.
3 MR. MORRIS: I gueai part of my

4 inqu iry is -- we' re not supposed to a 1 t bere and

5 amend tb is to where it- s acceptable to us e a$ I

& understand it, just make it comply with or what
7 would be consistent with the RUles of Civil

8 Procedure ana say we do or don't like itA' i:
9 guess.

1.0 CHAIRMAN SOULES = I iuess tbat tben

11 we' 1'8 going to take up tbe pb 11osoph1cal
12 problems. But th.r.-. pl.as and abatement and
13 tbings that ar. provided for in the RUles of Civil
14 Procedure and w. need to recognize tbat when we

15 set time standards. And then when w. got into
16 that, we also realized tbat back in the suits for
11 debt, monetary claims, w..v. got. bankruptcy
18 dooket that suspends things, and, really, every
19 k ind of oase may be suspended by bank ruptcy,

20 domestic relations cas. or any other kind of case,
21 Or a suit against a doctor or whatever.
22 MR~ BRANSON: Would tbere be so..

23 merit, Dot to take tbings out of order -- but
24 would there be some mer it to seeing whether Or not
25 this commit e, as a whol., iø In favor of these
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1 rules .1 a whole? Because If they. re not. it

2 seems lik. we might be wasting . lot of time go

3 through and m(¡k ing something better .. don. t like

4 anywc\y.

5

6

CliAIRMAN SOULES= Well, Frank. f e..

1.11 ke a consensus ontbat, but this committe.,

1 as many of us a. are willing to stay and work, are

8 gOing to stay here and go through these tOday and

9 find out if they agr.. witb tb.Texas Rulas of

10 Civil Procedure.. Becaus. that is the r.ason that
11 we ar. here. The Chief Justicé asked me to have

12 an extra day's meeting today. We were only gOiog

13 to meet Friday and Saturday when we l.ft here the

14 last time .... to meet today to see if these met

15 with the Rules of Civil Procedure and we'''e got to
16 do that..
17 JUDGE CASSEB: I can se. where wetre

18 getting off what we're supposed to be doing.
19 Instead of trying to write into these rules what
20 we fe.l may b. in cont 1 ict with the Texas Rules of
21 Civil Procedure, I think maybe what w. ought to do

22 is just make mention and point it out and then let

23 these who are gOing to finally draft these rule.
24 tackle that problem_
251 CHAIRMAN SOULES: Well, I don't know
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1 wh r it will or won't happen..

2 JUDGE CASSEB: Beoause what we're
,

3 doing now, you're finding yourself .. you're

4 ec tual1y chang ing t .. rule$, which I don l t tbLnk
5 thatl. the prerogative of this committee.

6 14R. SPARKS (SAN ANGELO): I perceive

7 our instructions is to go amend the Rul.. of Civil

8 Procedure, that is, to gQ along with it.
9 CHAI RMAN SOULES: No. That'. Dot

10 right.
11 JUDGE CASSEB: It' s to point out where

12 they may be in conflict. And I think that's what
13 we should do and that's all we should do.
14 CHAIRMAN SOULES: Well, I'm just gOing

15 to overrule you, Judge. We're going to find out
16 wbere they are in conflict, and weer. going to
17 suggest to the Court how to resolve the conflict.
18 JUDGE CASSEB: That's all right. But,

19 I mean, we're saying. "Letls revrl , and put this
20 and put that.~
21 CHAt RMAN SOULES: Well ø tbat' s what we

22 are trying to do, is how to solve it, and we have
~3 a benefit of these minds ber. today to do it.
24 JUDGE CASSElS: Okay.

25 CHAIRMAN SOULES: Andtha t l S what I. m
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i trying to do. is gettbe solu_lon. And tbat'.

2 what the Chief has asked us do, and so we w

3 to try to do that.
4

5

MR. LOW: I was just going to say that

I think it would make it easier If we just sume

6 that we had all voted and these ate the rules that

7 we want, even though tbat might be a falle

8 assumption. And tben as best we ~.n, it would be

9 our duty to try to feed tbose into the Texas Rules

10 of Civil Procedure, as I understand it, not mak lug
11 substantive ohanges, but just making such
12 Changes. So, I think if we operate on that
13 assumption, we have apparently done our cha e;

14 then our duty would be pretty well spelled out.
15 CHAIRMAN SOULES: Right. And it may

16 be that as w. go through these rule by rule, w
17 we get down to now what is 10, that the comments

18 that wem.ke about the rules, philosophically, may
19 have more substance. I don't know.
20 JUDGE CAsaBB: The only th in9 I w

21 thinking about, just like you were pointing out
22 right now, it does not address to that issue;
23 stays or bankrUPtcies or anything of that nature.
24 CHAI KHAN SOULES: Well, it d oe s to the

25 extent that we have pi s in abatement, Judge,
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1 uDder our rule., tbat abate e..e. and don' t rmit

2 them to go forward on th... tlme s arde" All
3 w.' r. trying to do is expand p s in abatement..

4 There are other things that bave the same effect.

s MR. TINDALL: We would have mandamus

6 aotions1
1 CHAI RMAN SOULIS: W.ll~ they don l t

8 stop anything, unless the Court ~~ of cours., the

9 stays. that would be a stay. That wouia be .

10 mandamui .

11 z.1R.. TI NDALL = In rlocutory appeals..

12 MR.. LOW: Motions to disqualify until

13 they are heard and so forth. They don' t last tbat
14 long. So I guess you're really talking about any

15 proceeding tbat, through that legal aotion or some
16 otber. is prohibited or stayea from going forward..

11 CHAt RMAN SOULES; Rig h t.. What I' ve

18 got here nOw is i Stayed, enjoined, abated,
19 removed or in any other manner suspended from

20 proceed ing.
21 MR. SPARKS (SAN ANGELO) i That covers

22 it. And under Rul. 3. are you going to require

23 another Section F to report thDse typ of eases?

24 CHAIRMAN SOULES: We l re going to have

25 to do something about that, yea. when w. get to
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1 tb. reporting. But In Number 2, now, .. would

2 have the policy where w. would say It has got to
.

3 be cønsi$~eat with Rules 1 and 2. W.-r. go~n9 to

4 cbang_ Ddomestic" to -family law actions,. and

5 .e're going to add. sentenoe that says, "That

6 tb... time standards shall not apply to actions

7 wb icb are stayed, eajo lned, abated or removed or

8 in any other manner suspendea from proce ing."

9 MR. MCMAINS, Our ing tbe per ioa of

10 such suspension.

11 CHAr KKAN SOULES: D Du ring the per lod

12 of any such suspension. ø Now.e got to get to the
13 issue of d.aling with --
14 JUDGE CASSEB: D08S that include

15 taking it under advisement?
16 CHAIRMAN SOULES: Well, as was pointed

17 out in our discussion, tber. 'a not anything in
18 here that says that your judge has got to give you
19 . trial or render or assign a judgment, it just

20 says he's got to set the case.
2'1 JUDGE THOMAS: Luke, would you read

22 the language, just that last s tence, one more
23 time? nThese time standards shall not apply for
24 actions" --
251 eRAI RMAN SOULES: ~ These time
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1 standard. shall not apply to oa. wbiah are
2 .tayed, .nj Dined, abated, removed or in any r

3 manner suspended from proc.ed ing during the 1~
4 of any such suspens ion." Maybe that can be mote

5 artfUlly written, but that's the oooe t of it,
6 Judg..
7 Wh i le that l s . ink iog in, let l 8 talk abou t the
8 second i.s~., wbicb is . big issue, which Frank

9 Branson recognized a momant ago, and tbat iI, wbat

10 are we going to 40 about pend ing ca..s?
11 JUDGE CAsaBB: That's right.

12 MR. BRANSON: I move we exclude them

13 from thes8 rules. Make them prospective only if
14 additional ca... ar.
15 CHAI RMAN SOULES: Well, tb '.

16 certainly not a bad approacb to it, and I m.an

11 . whole practicai matter. Tbe proc.s. that is

18 being used in Bexar County and goiog to be used in
19 Webb County and gOing to be used in El Paso, too,

20 if George Tburmond ba. hi. way, bet$ told me, 18 a

21 way to clean up tbe old cas.s, and an effective
22 way.
23 MR. LOW; What would be wrong with

24 baving each -- the judge. who know wbat the policy
251 is, the judges shall, as tbey deem appropriate,
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1 make fair -- and make nd ing oases, make this

2 applicable as they deem appropria . I mean, each

3 judge would have a little latitude, but he
4 wouldn't just have to say, "You know, ber.'s a

5 case that's b..n on file two years and now it's

6 already 30 aays old.-

7 CHAIRMAN SOULES: The history of this

a was, the pend 1ng cases were not add teased. Then

9 it got to be a quarrel about how are you gOing to

10 address pending cases? Tbe way that got resolved
11 was tbat Freias.n ..id, °W811. I'll tell you,
12 let' a just put a comment in there and let l stalk
13 about wbat attitude we ought to have towards
14 pending eases." Ana tbat's the r...on that this
15 word "attitude" Is in this comment and the r...on
16 there's a comment instead of some proviSion. But

17 that mayor may not work.

18 And $ometn lag th. t I have not heard d !scussed
19 until today is this, that we, as fiduciaries, ana
20 nobody has a higher fiduciary responsiblity and
21 liability for viOlating that fiduciary
22 responsiblity than we have to our Clients. We
23 bave .et our dockets, taken oases, become
24 obligated to clients pursuant to . fiduciary duty
251 and witb real h.avy liabilities without having any
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1 of these rules in place that affect out clients.
2 rights and with the plan to achieve those ,1gh

3 and proteat and pursue those t Igbt., witbout these

4 rules being in plaae, and now the rule. are

5 changing- And our clients. rigbts ate going to be

6 affected and ourrespons lbil it illS are vastly
7 affected, whether .e like it or not.
8 MR. BRANSON: That's the b.sis of the

9 motion .- if you're pc.atloiDg bar, I don.t
10 perceive practicing bar can acoaromodate these
11 rules if tbey were passed without tripling their

12 current offiae staff and lawyer force. I think
13 you f re going to have to q IV8 them some le.way,
14 some time to gear up, Ot you're going to end up
15 with just amass of lawsuits on legal
16 malpraotice.
17 CHAr RMAN SOULES: Yes. You would be

18 substituting plaintiff.. cases against drunk
19 drivers for plaintiff's oase. against lawyers. who
20 necessarily do or don' t do tbat sort of tbing.
21 MR. BRANSON: Rig ht. In all candor, I

22 have some pbiiosophical problems with tbe rule. as
23 a wbole, but if they.r. going to pass you've got
24 to give the trial oourts and tbe district courts
25 an opportunity to set up a mechanism for all tbe.e
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millions of papers tbey e r. gO I have to count,

2 but tbe tr iel lawyers are going to bave to bave

3 some le.way 81190..

4

5

MR. MORRIS: I second Frank. IS motion..

CHAI RMAN SOULES: Thank you, Lefty..

6 Mr.. McMains, you've bad your hand up..

7

8

MR. MCMAINS: I perce i ve, however, .

problem if you honestly bel i.ve th these rules

9 are going to come into effect. And I honestly

10 believe, as well, tbat our advice tbat they not
11 apply to family cases is going to be take., both
12 of which I have 80m. concern about, is that tbase
13 rules requite the new cases to get set.
14 Now, 11m lOOking at the fiduciary duties and
15 other obligations i tv. got to cli..ts I.ve got
16 now. And I donBt want the ne. cases to get
17 preference over cases that may be real close to
18 being to trial, or being ready for trial, subject
19 to me getting a trial setting, which is a more
20 fundamental problem we ha~e, in that all these
21 rules do is guarantee you a tr 1al setting.. They

22

23

don' t guarani: you a trial.

But if, as I antic ipate ø when they ultima ly

24 finish the p~ocess. if they ever do get passed,
25 it's going to be passed with an expectation that
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1 thè cases that ar$ $ubject to these rules do, in

2 fact, get an opportunity to be tried.
.

3 If tbat happens, I donlt want new cases that

4 are six months old gOing to trial ahead of mine

5 that are two-and-a-half years in the works.

6 MR. BRANSON: I amend my motion to

7 include that the effective dates of these rules be

8 540 days from the aa the rule .as passed,

9 tbereby tat lng car. of 98 percent of the cas..
10 accord ing to Dean Fr iessen.
11 MR. O'QUINN: Second.

12 MR. SPARKS eEL PASO): You know, Frank

13 makes sam. humor, and yet that ba. b..n the
14 biggest suggestion I bav. heard from ptactic 9
15 lawyers, and that is, if these ne. rules are to be
16 applicable to pending cases, mate tbe. applicable
17 to all cases and put an effective date on new

18 filings for 12 months. Many of you, ¡em sure,

19 received the same letters ¡ bave. But that
20 suggestion was made far more than any others.

21 MR. MCMAINS; Well, I think an

22 accommodation, frankly, is wbat I .as getting at,
aJ bas to be made between providing an oppo~tuDity to

24 exped it iously move new filings, but at the same
25 time, allowing the dockets to proce.d as they have
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1 on aases tbat .~e alr..dy jammed and carte blancbe

2 exclusions..

3 ! t just conaerns me in ms of what I

4 perceiv., as do you, a. to what might ult ly
5 become of these rules if they get pas.ed. The

6 is going to be 80me ant lcipatlon that they l r.

7 going to work in giving people an opportdnity to

8 get tried within the 360 days, or wbatever. And

9 if that-. tru., tbe only way they are going to do

10 that is to pUSb back cases tbat are alr..öy

11 planning on being tried at that eame time. And
12 that'. a d ieruption to the process that is not
13 gOing to be solved by tbis problem by tbese
14 rules. I don't have an answer; I have big

15 questions.
16 M R .. SPA RK S (ElL PAS 0) : :t t h ink 1 tis

17 unlikely, though, that Dean Friessen's advice to
18 the Court is going to be anything like that,
19 beeause bis wbole premise is. if you foro. th...
20 rules, strictly all of the.e ea.e. will evaporate
21 and that's what the whol. premise is, that 90
22 percent settle, and tbey only try two and only
23 really have to de with four to six percent of

24 all the eases filed.
25 So when we think about that, I really view
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1 that to be more of a problem with the Court an

2 our func t ion or tbe ind iv id ual j udg es _ Bu t I
.

3 don't know haw you Oan exempt all pending caaes.

4 i k Iud of favor the concept of delaying for 12

5 months all cases f ilea after . date, and then
6 generally applying tb... rules however they co.e

1 au t ta the pend ing cases.

8 MR. LOW: As r understand, the Chief

9 Justice, be'. pretty d_dicated to these rules

10 gOing into effect fairly soon. Maybe I've
11 mis interpreted him. So I doubt tbat anything tbat
12 we say is going to delay it . y.ar or something
13 like that.
14 I would think the most tbat w. could hope for

15 that he might go along with, and might not, would

16 be tbat tbese rules ar. effective now, but bave
11 some alause in tbere giving tbe trial judge for,
18 say, a year's period, a chance to apply these
19 rules as he .... fit, but Dot to the detriment of

20 the older oases, giving tbe older ca.e. priority.
21 but so that tbe older cases aren it shuffled back,
22 that then the rules would be appl i.d then. And
~3 then after. y.ar, tbey wiii be applied
24 literally_ In other words, now they apply the

25 rule, but precedent would go to older cases..
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1 He might suspend the applying of tbe rule for

2 a per iod of time, so as to work in old er C 88es. I
.

3 don't have the ianguage. But something like that,

4 I think ø would come near wark iftg with him tban

5 saying we just ate Dot going to do it.

6 MR. MORRI S g I.' m kind of alluding to

7 what JUdge Cassab did when I was in the Task POLO.

8 everytim. this ever came up. It was my

9 understand ing that all we were going to do now

10 d..l with this Task Force report that's before us,

11 it really doesn't tell UI what to do with the old

12 Cases. and I don' t think our charge today is to
13 tell the Court what we recommend they do with t

14 old cases.
15 I think that 1s for another prOblem that I
16 understand D.an Prl.ssen Is going to work witb
17 them to help them sol vé. I f we 90 in and
18 start for e~ample, I think this whole rule

19 ought to be deleted.
20 But that's not my charge today, at this
21 moment, anyway. And I think for us to venture off
22 aut into, QWe11, let's tell t Supreme Court how

'23 W8 think they ought to handle old cas ," it is
24 really getting too far af told. I think we should
25 I be ..ying wbetb.ror Dot there are ineODs lsteno i..
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with the Rules of Civil Procedure, and if re

are, bow we recommend tbey de.l with And.

then, what I understand, we'll v. a

4 philosopbical vo .

5

6

CHAI RMAN SOULES: 11, we ve Rule

155-A t bas d ls.i.s.ls for want of

7 prosecution. I mean all kinds of problems can

8 there all sorts of tools that t trial judge. can

9 find in the Texas Rules of Civil Procedure to

10 achieve Rule 2, if it applies to everything.. And
11 the comment says the same attitude applies.
12 MR. MORRIS: Well, I hear you.. But it

13 wa. my understanding that t y were going to Come

14 up with a Task Forc. or something 81s. to deal
15 wi tb pend ing cas.s 1 ike to send a b tal ion of
16 judge. to Harris County or something like that. I
17 mean, that was what I was hearing.
lS CHAI RMAN SOULES: Well, I haven't

19 heard that.
20 MR. BRANSON: Maybe I misunders od

21 our charge, also.. I didn't necessarily under.stand
22 that we were Charged for satisfying the Chief
23 Justice's request, but .e were satisfying the
24 Court as a whole. And I don' t think that we need
251 to neceS8ar ily direct our attention to ..r_iy
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1 negotiating the Chief Justioe over his position.

2 Is tbat wrong? I mean, is tbat wbat wesr. doing?

3
.

CBAI RMAN SOULES: No. I don. t think

4 it. s wrong or right. Some of se things ar.

5 instruot1ve and policy-sort of stat.menta~ And

& I tv. juat jotted a oouple of things down and tri.d
7 to cover both of these. S.Y~ "These time

8 standards may be app1 led to pend lng cases in the

9 interest of justice." Lay it out there just like
10 that. "And preference in trial settings sball be

11 given to pend lng c.._s in the in res t of
12 justice."
13 MR. BRANSON: With regard to your

14 fiduciary duties to your clients that we discussed
15 .arlier, how at. you going to know which of those

16 have b.en v tol.t_d?
17 MR. LOW: Just the aam. way, Frank,

1 B bow do you deo ide ROW when you get two ca.es --

19 MR. BRANSON: I mean ø bu t how are you

20 going to know which cases to put on the front
21 burner in your office, and which ones are going to
22 get dismissed because someone decided to apply

23 these rules without you being informed?
24 CHAIRMAN SOULES: Well, I sm not sure

25 that that' sad ifferent problem than we have
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1 today, p~rticularlYf in San Antonio, where by ar

2 end every case f ilea prlor to 1984 that hadn' t

3 b n tr ied will probably be dismiss '"
4 MR. BRANSON: You could be put to

5 tr ial the d ay these t ules come ou t and s tay in

tr ial for s ix mon t.hs and c ome back and you r ent ire6

7 offiee will be dismissed because some dec idea

a in t.he interest of justice tbese rul.. are going

9 to be tlppl led along with the c on tent ions '"
10 eRAI RMAN SOULES: Well, I'm hop ing

11 thaL the dint.rest of jUs~ic." oom.ent imposes
12 some degree of fairness, and that3s why I use
13 those words. I'll use any words that will work
14 better.
15 JUDGE WOOD: There is Ii place in here

16 that says that the Court can accept a case from
17 the prav is ions of these rules fOr var ious reaSons,
18 a. I understand.
19 CHAIRMAN SOULES: Let me follow you,

20 Judge..
21 JUDGE WOOD: W_'ve got. provision in

22 here somewhere that the Court in a 9 iven case can
23 grant a speCial exception and excuse it from t
24 operation of the rules..
25 eHAI RMAN SOULES: Y ElS ,S i r '"
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1 JUDGE WOOD: All rigbt~ Why don't w.e

2 just say, -All cases pend ing at the time of t
.

3 adoption of these rules iball be regarded as

4 accepted from t operation of these rules as for
5 scheduling and trial-?

6 CHAIRMAN SOULES: That gets to Rusty's

7 problem, you may want that schedule. You may want

8 a pending case to come under the schedule.

9 MR. BRANSON: Why not exclude those

10 pend in; ca.e., and then 9 tve jou 12 mon.hs dut ing
11 which the trial bar and the trial courts and the
12 district clerks ean reg.at or remaehine or

13 whatever they' re going to have to do to
14 accommodate these things.

15 CHAIRMAN SOULES: Rusty wants a ease

16 tried in six months though; he doeeD't want it

17 delayed.

18 .M R . BRA N SON: But h. c. n try i t wit h in

19 six months under tbe existing rules if it is
20 already p.nd lng. And according to everything I
21 can s.. out of the TaskForce, that can be done in
22 98 percent of tbe counties in Texas now. Itls
23 only in Har r i$ Coun ty, apparen tly, tha t there is .
24 major problem anyway.

251 CHAIRMAN SOULES: Well, that was
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1 Buddy's point, is whether we are to say, · sa

2 rules shall not apply to any cases until six
3 months after their effective date."

4 MR. BRANSON: I would ur98 a year. In

5 all the correspondance tbat the Task Force members

6 g oL was a year minimum.

7 CHAIRMAN SOULES: All right.

a MR. TINDALL; I want something to

9 apply right away. A lot of family la. cases

10 it l s -- I think to aelay tbe suspension of these
11 rules is just cutting the heart out of them. And
12 if you go by that, then you .ve got this great

13 backlog. I mean, tbe who idea is that if these

14 rules have any validity is that .e are going to
15 start imposing stringent deadlines on lawyers and

16 litigants and judges to get rid of this.
17 And if you start accepting out everything
18 that.. pend ing in the courts of Texa. today, then

19 the rules will never come to fruition because the
20 trial court and the lawyers are all going to say,

21 ØWell, we 'v. got these old cases at W8 have got

22 to get rid of before we ever reach .
23 millennium..
24 JUDGE THOMASi I have one question and

25 that is, as wear. talking right nOw, are w. saying
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1 when you say · the rules," you know, old oases

2 shall be excluded or so fortb, are w. just iaying

3
.

on tbis d i.posit ion or the tire group of I'D 8?

4 CHAIRMAN SOULES: I Dm talk ln9 about

5 these time standards that are in Rule 2; i fm not

6 talk lag about the rest of the.. Now N we haven. t

1 gotten to those. .e may bave tbe same problems.

8 Well, let .e se. if I can get a COD nBUS. Now, I

9 don. t knbw whether these are all the options.

10 Number one, is that w. just say that may be
11 applied in the interest of justice, two, tbat w.
12 try to get them an arbitrary six-month extenslon

13 before they apply to pend tag cases, or thre., tbat
14 w. try to get an arbitrary y.ar extension before
15 they apply to pending ca.es. And I know re are

16 compet ing interests ~ Some people want them to

17 apply right now to all their cases. Some people
18 don' t want them to apply for a year to any of
19 their cases.
20 Rusty, do you want to speak to t
21 pos.ibility of that consensus?
22 MR. MCMAINS: Well, in terms of your

23 suggestions. though, one of the other alternatives
24 I was talking about was, or 1 at as I understood

25 what Frank was talking about, was that these rules
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1 do not apply to new c es for a period of time.

2

3

4

MR. BRANSON: Fo% a ye.r.

MR. MCMAINS: Not that tbey not apply

to pending eases alone. but tbat y not apply to

5 new eases.

6 MR. BRANSON: That' s gOing to give tbe

7 trial courts a year to dispose of t !r existing

a dockets i or if you use Dean Fr iessen rules, you

9 have 560 days.

10

11

12

13

(Off tbe reoord discussion
(ensued.

caAIRMAN SOULES: All right, there is

14 a fifth one. And maybe tbe suggestion that I was

15 hearing there is that the rules ~- our suggestion
16 be that the effective date of these rules be one
17 year after they are promulgated, pez lad, forever.
18 Now, that certainly Is an ..sy way to do it, if
19 that is acceptable.
20 MR. BEARD: The Coiir t is going to 91ve

21 us a notice tbat we're on track or are we gOing to
22 have ta -- yau know, we have 90t cases -- I've
23 been practicing law a long time. ¡ get motions
24 dismissed where -- I got ane tbat's 12 years old.
25 I'm representing the defendant. I almost didn't
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f ioa the f l1e. Are we going to get some t ice?

CHAIRMAN SOULES: Yes.

MR. BEARD: aecause some of us don't

4 know all tbe oases that we got pend ing out

5 there..
6 CHAIRMAN SOULES: Yes. 165..A still

7 has to be followed.. 165..A still controls..
8 MR. O'QUINN; One advantage to a

9 delayed starting date would be, for one thing, to

10 get everybody -- the j udges .... now, t re are two
11 prinoipie areas where the judges get tbelr CLE,
12 that's in regional judicial conferences held
13 the springø and tben the state-wide judicial
14 conference in September.. You've got your Ct.
15 programs going on continuously for tbe lawyers.
16 And a delayed starting date would at le.st give
17 everybody chances to get to some of these CtE
18 programs, find out exactly wbat tbe rules say. and
19 wbat can be expected of tbem. That would be one

20 advantage to a delayed date.
21 JUDGE CASSEB= May I suggest

22 something?

23

24

CHAt RMAN SOULES = Yes, sir.

JUDGE CASSEa: I think you ought to

25 put. oav..t in the report that would go back to
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1 the Court concerning the comm$nt, as stated herein

2 is that, the suggestion is th the effective date

J of rules shall not be put into operation for

4 at least a year, and then you answer that and then

5 90 on.
6 CHAI RMAN SOULES: All r i9 b t. be

7 we've got. consensuS nOW. How many feel that t

8 way to handle the pending-case problem and the

9 pref.rent 1al setting -- perhapspreferent i.l
10 settings to new cases if we don' t do them all at
11 the same time, the way to handle that is, just
12 simply to ask tbe Court to delay effective da
13 one year from enactment? How many? Show by

14 hands.
15 MR. BRANSON: Mr. Chairman, .ay I
16 raise a pOint before this? Aren' t you going to
17 meet yourself coming back in one year from that
18 date? Aren' t you then going to have all pend lng
19 oases automatioally in violation of these
20 Administrative Rules?
21 MR. LOW: No 9 Because you have a

22 provis Ion tbat says, "any cas. pend Ing shall be
23 construed as having been filed ontb. effective
24 date." And it might be a lot of them at tbat
251 time. And then you start building, so you know
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1 what your docket is. But any case already pending

2 shaii be aonsidered .. baving b..n filed tbe

3 effeotive date of tb...rules.
4 eRAI RHAN SOULBS: Se lng f ilea on

5 effective date of the rule..
6 JUSTICE WALLACE: One i:iu:lvantag8, too,

7 of this effeotlve date is tbat tbatjudge knows

8 those dockets are going to bav. to be cl..rea up

9 in a ,earfs time. Tbe admini.trative judges know

10 that. And wb. vel' it take. to get visiting
11 judges in and operate the drop docket, like Judge
12 Casseb is doing in San Antonio now, give them time
13 to do that and work. off .all this baoklog they can
14 before tbis wouldbecom. effective.
15 CHAIRMAN SOULES: And it would give

16 the lawyers that want to refer ø that don' t want to
17 try certain cases -- tb.y'v.got an opportunity to
18 clear with their clients or refer .11 of those
19 cases to other lawyers. I guess that's one way to
20 pu tit..
21 Okay. Are we ready that we would say that,
22 ~cases pending would be deem.nd filed on the

23 effective date of the rules." And tbat ~the
24 effeativ. date of tbe rule. be on. y.ar after they
25 are promulgated by the Court to final formU?
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1 How many so feel? How many opposed? Okay_ There

2 are thr.. opposed,

3 Let me s.. the hands for, again, so I can

4 count them.

5 JUDGB THOMAS: aere, again, weIr.

6 assuming in this vo~. that w. like the rule.
7 CHAI RMAN SOULES = Well, w. 8 re assuming

8 that th.y are going to be ruleS anyway.

9

10

11

12

JUDGE THOMAS: Ok ay.

MR. O'OUINN: May ¡ ask. question?

CHAIRMAN SOULES: Yes, sir.

MR. O'QUINN: Is your motion that the

13 rules apply to .11 cases, the existing as .ell as
14 new ones? W. had a discuss 10n as to whether they
15 ought to apply to the old ones, as .ell as the new
16 ones. So, which .ay are we going on this vote?
17 CHAIRMAN SOULES: The consensus is

18 that, are we willing to have -- assuming .eJre

19 going to have rules. We've kind of b.en by at
20 in all this discussion. Ar. we Willing to have

21 the rule. applied to all cases with . one-year
22 delay and effective date? And that may be all we
23 oan get. We're trying to solve a very praotical
24 prOblem hete. How do W. handle this, and suggest

25 to the Court a way that would be fair?
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1 Okay. Tho in favor, show your hands a

2 and let me count them. Opposed? 12 for and 4
3 opposed ..

4 M R .. SPARKS ( E i. PASO) : Luke, a sa

5 practical mat r, do you think we ought to have an

6 .1 ternate consensus? The reason 18m opposed to it

1 is, I think is, a practical ma er. We've got a

8 better chance, and it may work out better, to have

9 the rulea imposed on pend ing cases with a year

10 effective date on all caSes filed after the
11 passage of the rule..
12 MR. LOW; Within. year you still ve

13 the sam. prOblem Rusty is lking about",

14 MR. SPARKS (EL PASO): Itis just a

15 ateppingstone, but at least it gives you a year to
16 get rid of some of the older eases.
17 MR. O'QUINN; Luke, I want to echo

18 what Sam said.. One reason I voted against the
19 last motion, and that's why I asked you the

20 question is, and I'm not speaking just for myself,
21 but for a lot of lawyer. in Houston On both sides

22 of tbe dooket, and this .chos something you said

'2 3 . a r 11 e r .
24 We're sitting down tbere with dock. th

251 you know, if I just did nothing but stay in trial,
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1 subtracted my .nti~. life away, and so.. of those

2 lawy.~s over at Pulbright and Jaworsk i wbo are

3 carrying 150 cases, or bowever .any c..es they tv.

l got, tbey don l t know bow tbey' re gOing to be able

5 to live on this. Of cours. with. y.ar that may

6 help. But, you know, it bas been simiiarly

7 expressed today about exempting the existing

8 cases.
9 so, my concern is applying it to the existing

10 cases. That was sam. of my concern. Okay.

11 That's why I voted against that. aeoause of our
12 present commitments and those tbings of that
13 nature. And 11m very much concerned about it.

14 You've b.en down in Barris County reaently
15 try ing a case, and I don't know whether you kicked
16 this around witb anybody, but I think if you were

17 down there practicing law, I think you would find
18 that there's a lot of concern on the part of both
19 sides of tne docket about how you could even take

20 a new case.
21 I mean # I bear people talk ing about, .el1

22 there would be no way I could even take a new case

23 if they put this rule in effect, because I IV. got

24 so many now. If they put it on this kind of fast
25 track 11m going to be lucky to grapple
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1 sucoessfully and Dot drop e ball. ie could

2 be 80 many baiis in the a it, in .y firm, tbat I
.

3 don' t see how you can get another ball in

4 air. I don't cate if it's. good client that

5 comes to me with something else. I've just got a

6 ..jor proble.. or els. 11m going to have to bire a

7 whole buncb of lawyers.

8 MR. SPARKS (SAN ANGELO): You pick

9 out tbe five oae.. you want and give tbe rest of

10 them to back.
11 MR. OlQUINN: weii, 1511 gues6 I'll

12 send them to Sparks or San Angelo.

13 MR. SPARKS (SAN ANGELO): I e 11 take

14 them.
15 MR. O'QUINN: au t anyway, what Sam is

16 saying, he'd like to have an .itetnatlva to ..empt
17 the ..isting cases, but that's what be's saying,
18 and maybe he's not.

19 MR. SPAnKS (EL PASO) El Paso. Tbat i s

20 just the opposite. No I would think that the
21 ru s could apply to all pend ing case as if t Y
22 were filed at the time the rules are enacted, but
23 have a years delay for all cases filed within tbe
24 next year.
25 M R ~ SPA RK S ( E L PAS 0) = I t l s jus t the
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1 opposite.

2 MR. O'QUINN: You don't want to exempt

3 anything?

4

5

6

MR. SPARKS CEL PASO): No. I would

think that rules could apply to all pend lag

ca... as if they were filed .~ t t tme the rules

7 are enacted, but have a year's delay for all cas

8 filed within the nent year.
9

10

MR. LOW: What youlre saying, a stag8

the effective da that all case. -- then the

11 next y.ar the whole thing goes into effect and
12 those thaL are pend ing betw.en that y.ar then
13 would be effective and then you strike out from
14 t.here.
15 MR. SPARKS (EL PASO) i It's just. two

16 step rather than. one step or a no s p.
17 MR. LOW: In other words, you work one

18 y.ar on the old cases on this
19 CHAIRMAN SOULES: Okay. Well, let'.

20 see how many favor that as an alternative*,
21

22

PROFESSOR EDGAR: Well, Harry just

pOinted out, though, that in the family at they

23 need rél f immediately.
24 MR. TINDALL: We want certain actioDs

25 heard" That i s w re they get to the substanoe

5 2- 7 -5427
CHAVELA V" BATES

SUPREME COURT REPORTERS
AND ELIZABETH TELLO



194

1 CHAI RMAN SOULES: I don l t th ink

2 there l s anything new to be said on it . I ..8ft.

3
,

everybody has heard Har ry. a. f..ls 1 ike has

4 got to rejOin and give. rejoinder to what John

5 said. We know that there's a f..ling h . of some

6 that they want 1 cases treated t same, . i ther

7 all in or all out beoaus. they want them all on

8 the same track whether it's this track or the old

9 track."
10 MR. TINDALL; Hadley, I don' t have any

11 trouble with that, Sam's ide..
12 CHAI RMAN SOULES: There ar. others

13 that say they want to delay application to old
14 cases because of th. heavy dockets, and sam. that
15 want to have a delay application to the new cases
16 because it 9 lve. the old CBS.. . cbance to b.
17 disposed of.. I guess tho.e are the positions that
18 have been taken, and we have gotten a pretty
19 strong consensus that to delay one year and hav
20 it apply to everything is the first a1 rnative

21 that this commit e would recommend.

22 DO .e want to bave . second alternative? Bow

23 many fe.l like there sbould be any alternatives
24 submitted to the Court? In other word8$ bow many

25 feel that w. ougbtta just 90 with the one weiv.
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1 got and not submit any al rnatives? Shew your

2 bands è And how many f..l tb should submit
.

3 the alternative that Sam suggested? Okay. There

4 are really not many votes .1 r way on that..
5 JUDGB CASSEB g Luke, I tbink you ought

6 to 9 iv. it to them so they could study it and work

7 it out, seriously. Actually, I go back to the

8 fact that this is not on the agenda for us to do

9 anything about..

10 CHAIRMAN SOULES: Well, Judge, I

11 believe it is. You and I just disagr.. about

12 that..
1.3 JUDGE CASSEa: The t' s why you e r. the

14 Chairman..

15 JUDGE WOOD: You know, it OCCurS to

16 me, basically, there's no doubt tbat awfully good
17 points have b.en made and some lawyers ar.

18 genuinely concerned about what is going to happen

19 to their cas. load and their cases. Any way we

20 write some proviso aren1t we going to have to
Z1 depend upon the common sen of the tr ial judges

22 and not just dismiss a bunch of a man's cases
23 because they happen to not be ready on the 160tb

24 day, or whatever it is, and he knows that lawyer
25 bas been busy trying to d iepo.. of the case as
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1 fast as he caD.. We bave got to give bim some

2 opportunity to get thO$$ things put on some

3
.

except iOD 1 is t and res them",

4. I can It 1m89 ine that l going to have

5 wholesale dismissal of cases represented by

6 lawyers like are on this committ... Mayb. r just

7 can't believe tbat will happen. If so, then r
B would be against the whol. tbing..
9 CHAt RMAN SOULES ~ Well, there have

10 been some h.arah statements made in tbose Task

11 Force committee me.tings, Judge, about that, and,
12 well, those lawyers will just get all those cases
13 and won't be able to take aii thOS8 cases, and
14 some other lawyers will get some cases. There
15 have been some harsh comments made along those

16 lines. And I don l t know if you read everything

17 that has been sa id. It. s a real mixed bag abou t
18 the attitudes of how these rules will apply.
19 JUDGE WOOD: It' 8 scary.

20 CHAr RMAN SOULES: It r 11y is, Judg e.

21 But there are 80me scary things about it in
22 history behind them. And whoever the speakers

23 were mayor may not bave known really what tbe

24 philosophy isi but ther..s an awful lot of
25 background on the things already and some of them
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1 are all right.
2 Okay. Well, we will submit the

.
3 one~year delay and then schedule a phase-in of old

4 cases first, then new cases. I think, I had a
5 pretty even sp~ead of tbe bouse on tbat becau.e

6 Harry do.so' t want all the new cases delayed.

7 MR. ~tNDALL: I don't mind tb ,.s

a long .s we never get to some subsidy changes on

9 RUle 2 that may ameliorate the problems of family

10 law cases. But I think what Sam proposed mak

11 good sense, because I don't th k in a year l.
12 time, based on tbe data! 'v. ...n, that we are
13 going to have the backlogcl..red out.
14 CHAIRMAN SOULES: You do not --

15 MR. TINDALL: Not when I ar abou t

16 ca.es in '72 and '13 still pending on the docket.
17 That l s what Judge Cassab .aid be d iacovered down
18 in Webb County ¡ast week.

19 CHAI RMAN SOULES: Well, we discovered

20 that in San Antonio, too, but we.ve gotten rid of
21 them. There just wasn i t many cases and we haven 't
22 had any appealS -- 12,000 of them.
~3 What has happened in the past -- we

24 discovered this as far as those old ca..s are
25 concerned -- they come up on a drop docket and t

7
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1 lawyer that bandles them comes over s,

2 ~Judg., we don1t want it dropped, want a

3 setting.ft It gets set. Then the lawyers, by

4 agreement, agre. to drop the setting and the aas.

5 goes dormant. Then it comes up on drop docket

6 again. Tbat's tbe first time it is looked at
7 again.
8 So these old case. bave be.n on s. 1 d rap

9 dockets, but you never had a disposition order

10 that said a cas. that's on a drop docket has to be
11 d isposed of. So. lot of those old cases are now
12 being diimissed for the first time because the
13 lawyers don l t want to try tbem now and never
14 really d ld, but they always kept them from bein9

15 dropped because they would come and appear the

16 drop docket and preserve them.

17 So in some cases, I think ane district court
18 just didn't bold drop docket, just never did wo~ry

19 about them. Øe didn't figure it was anything more
20 than a statistical prOblem, which is true. 0 rs

21 d La, but tbey would continue any case. fellow
22 sbowed up for. And now then both of those have

23 b..nwiped out, we're baving drop dockets. If you
24

25 l

show up, you're going to have to go to trial and

welre disposing af all those ancient aases, and
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1 tbey 9 re gOing away. That l s p~ob.b1y going to be

2 most of what Webb County shows, too, and I bet
.

3 Harr is County Is bound to have some old cases.

.( MR. TINDALL. As I understand Sam '.

5 alternative, all these rules would not apply to

6 any case now on file for one y.ar. But with

7 respect to any ca.e filed after the rule became

8 effective, the disposition of cul would not

9 become operative for on. additional year from the

10 aa .ach ne. suit Is filea.
11 CHAIRMAN SOOLES: That's not what I

12 heard. It was effective as to old cases on the

13 effective date and new cases a year later. So
14 we're not going to gat two y.ars. If tbe rule is
15 going to be effective, tbey'r. going to be
16 effective before two y.ars from now on new cases.

17 Well, I'll say as an alternative, generally,
18 that where there would be some phase in periOd

19 where the rules would apply to old cases on some
20 effective date and new cases on a subsequent
21 effective date.
22 MR. TINDALL: Which I understood to be

~3 on. y.ar from the aate they are filed. 80 if you
24 filed tomorrow,tb... rules would be applied to
25 every new cas. a year from the date they' r.
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1 filed. But it gives some priority to the

3

6

2 tremendous backlog tbat people are complaining of.
.

CHAIRMAN SOULES: That is right. But

4 if tbey are effective on tbe 1st of January, all

5 pend iag aases would be under thoi. rules r 19ht

tben ø 1 January · 87. Cases f ilea in t year of
7 1987, though, would not come under the rules until

8 January I of 1988, at which point, all aases would

9 be under, lnclud ing the · 88 ca.es and all ather..

10 Now, that's Sam'. proposal with.
11 bypothetical effective date of wbenever the rules
12 do first become effective. Tbere will be no delay

13 in the .ppl ications to old cas .
14 MR. TINDALL: Well, I l 11 withdraw my

15 SUPPort of Sam's. I understood it to be the more
16 delay one y.ar as .ach case is filed for new

17 eases to 9 !v~ a preference to the old cases.
18 CHAIRMAN SOULES: Okay. Now, let l s go

19 to Rul. 3, and tbis Is just. reporting
20 requirement. The clerks have fussed about this a
21 good bit, but according to Judge Stovall, most of
22 these statistics are being kept already and being
23 reported to the Ray Judice's committe.. What's
24 that thing called, Judge?
25 JUDGE CASSEa: Court of
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1 Administration.

2 JUSTICE WALLACE: Office of Court

3 administration.

4 CHAIRMAN SOULES: Office of Court

5 Administration. And there were going to be some

6 changes in the way they're presented i but

7 apparently, tbe data Lhat underplns most of this

8 18 alre.dy being gathered by the clerks in most

9 cases, isn't it, Judge? So maybe if the c rks

10 understand iti they wonlt be quite as adverse.
11 Does anyone have any sugge.tions on Rule 31

12 JUSTICE WALLACE: Ray Jud ice bas been

13 getting judges, clerks and coord ators in from a
14 particular ar.., about 30 or 40 at a time for a
15 full day's meeting. ae already has the procedure

16 for doing this, a manual system, and a personal
17 computer system. Be has the software up and be's

18 had about four or flv. groups so f and everybody

19 who has left said, .We got no problem~ We can go

20 back home and do it with what w.'ve got right
21 now.. So, I doalt think that'. goiog to turn out
22 to be near as much a problem as some of the clerks

23 think it is now.
24 MR. TINDALL: Luke, I suggest that

25 Rule 2 be reinser ted near tbe back, because tbe

7
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1 way tbe.e rule. ad, Rule 2 now talks about your

2 disposition rat... To me, just tb....y my mind

3 works, .e ought to th go into non-proba civ

4 cases, family cai.., liqu .tea $onetary oase.,
5 because ono. you get pas t tbose three tyP.. of

, cases f tben you dD 98t into a bunch of reporting

1 and administrative matters tbat do not involve the

8 litlgants or their counsel on Rule 7 through tbe

9 end.
10 CHAI RMAN SOULES: So you SUl9 BS t

11 moving Rule i back totbe back somewher..

12 MR. TINDALL: FOllowing tbe rule

13 regarding disposition of monetary cases.
14 CHAIRMAN SOULES: Okay. I believe

15 your suggestion is an organizational mat .

16 lehind what is now Rul. 6.
17 MR. TINDALL: That's correct. lebind

18 the monetary -- that's right.
19 JUSTICE WALLACE: So, it would make it

20 Number 6.

21 MR. TINDALL: Well, they would all be

22m 0 v e d up. I two u 1 d be n u rob e r 6; t hat · $ r 19 h t .

23 CBAI RMAN SOULES: Th is would be 6, and

24 then we'd go back to these others. That's fine,
251 because, I tell you, Rule 3 is infamous as Rule 3,
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so we probably wan t leave it as Rule 3.

JUDGE CASSEB: Rule 2 will become
.

3 wbat we bave changed to Rule 2 will became RUle 6.

4 MR. TINDALL: No. 'rin Rule 2

5 becomes Rule 6.

6

7

PROFESSOR EDGAR: That's COt~.ct.

eRA! aMAN SOULES = So 3 is the old 3.

8 Let's go ahead and go to that then, and se. where

9 t hat le ad s us.
10 Well, the oommitte. d ldn' t bave any changes

11 in the A and B part of that. There wai some worry

12 about what is a non-probate civil case, but we
13 baven l t tampered with that r..lly. We have got to
14 see if we have some questions, so if anybody has

15 got anytbing in A or B or in the title, let's take
16 that up now.
11 MR. TINDALL; I would urge, if I

18 understand the way t se are don. now, is that
19 Rule 3, non-probate civil does not apply to family
20 law cases unless it's certified under Rule l. So
21 we ne.d to exclude under A, if tbat'. the place,
22 Rul. 3 shall not apply family law ca..s unless

23 it Is 80 certified by the judge handling tbe

24 family law case.
25 MR. EDGAR: Do.sn' t Rule B take care
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1 of tbat over on Page 31

2

3

MR. TINDALL: 81
.

MR. EDGAR: Yes. -This rule shall

4 apply to all non-probate civil Cases filed in the
5 courts of Texas unless a more specif rule
6 coveting a speCific category or group of eases is

7 otherwise provided.-

8 MR. TINDALL: Well, Linda said --

9 well, there are mat rs covered here that clearly

10 do not even be dealt that are not even dealt
11 with here in Rule 4~ Hadley. So the queition
12 would be, do Y9U ever deal w itb Rule 3 on a familY
13 law case in the absence of a trial judge saying
14 that Rule 3 appl iea1
15

16

PROFESSOR EDGAR: No.

MR. TINDALL: Then I would like it

17 clear.
18 JUDGE CASaEa: I th ink it l s clear the

19 way it is.
20

21

MR. TI NDALL: Do you 1

PROFESSOR EDGAR: It s like tbat

22 provision in Rule B automatically excludes it, and
23 then in Rule 4, it will be exeluded unless the
24 court certifies it sbould be applied under Rule 3.

25 JUDGE THOMAS: My specific question
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1 is, for instance, motions for continuance in

2 family law cases. I don't s anytbing about,
.

3 "motions for continuanoe" under 4, which is

4 supposed to be ae.llng witb family law, therefore,

5 are w. under 31

6 PROFESSOR EDGAR: As I understood it,

7 you would not be under Rule 3, unless court
8 certified that you fell under 3.
9 MR. TINDALL: Well, can have that

10 stated..
11 PROFESSOR EDGAR: I fm just saying that

12 I think that was the intent.
13 MR. BRANSON: So tben in a family 1

14 case, as I understand it, the lawyers can still
15 agree on continuance.
16 MR. TINDALL: Yes, whicb is important.

17 MR. BRANSON: Would. family iaw case

18 include tbe death of the head of . household?
19 MR. TINDALLi I wouldn't think so. I

20 don't know if it goes under RUle 3, if tbat'smy
21 understand lug, w. don l t.... family law cases are
22 not touohea by Rule 3, unlesa there's a judge wbo
23 says it' s touched by Rule 3. And Linda has raised
24 . good instance of what we're talking about.

25 CHAIRMAN SOULESi Why wouldn't the
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1 continuanee provisions of this rule apply to the

2 family law cases. Wby abouldn' t tbey?

3

4

MR. TINDALL: Well, do you want to get

into that? 1$ m reluctant to g8t in those issues

5 if it's not proper agenda at tbis time otber

6 than ~-
7 CHAIRMAN SOULES: My understanding of

8 B is that itr..lly me.ns, unless some more

9 specific rules provides otherwise, on a rule by

10 rule bas is. tbese rules apply generally_
11 MR. SPARKS (£L PASO) i Well, d idn · t

12 the subcommittee consensus adopt Bill Oorsaneo's

13 recommendation that the continuances be spoken to

14 on the Rules of Procedure 54.
15

16

eRAI aMAN SOULES: Yes ø the tIs r 19 b t.

MR. SPARKS (EL PASO) = Then that would

17 make it applicable to all cases.
18 MR. SPARKS (SAN ANGELO): It would

19 seem to me that Rules 3, 4 and 5 ought to be in
20 the Rules of Civil Procedure instead of in these
21 rules anyhow. They re 1y don' t belong in here~
22 MR. BRANSON; Is there any reason to

~3 eXClude the family law practl~ion.Es from the
24

25 J

repressive nature of the continuaftc .

MR. TINDALL: Yes, because w. bave a
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1 tremendous continuance ra ..

2 PROFISSOR EDGAR. ror good reason..

3
.

R. TINDALL: Pardon?

4 PROPESSOR EDGAR: ror good r.ason.

5 MR. TINDALL: For good re.son. And I

6 tbink you l re kidd ing YDur..lf if you think you are
7 going to bave people take off time and come down

8 to your office and sign a continuance. And tbat's

9 just not the world we live in.
10 MR.. BRANSONI Same thing in the other

11 civil cases.
12 MR.. TINDALL: I t may be..

13 CHA! aMAN SOULES i Well, it was

14 somewhat shock lng to me to perceive the policy
15 change from permitting divorce cases to stay on
16 file in hopes af salvaging the family to forCing

17 divorce cases to go to trial, but that changes
18 here..
19 MR.. TINDALL: Well, I bope not.

20 CHA! RMAN SOULES: Well, it has

21 happened, it's here.. It's right bere in se

22 rules.
23 MR. TINDALL: We haven't talked about

24 that yet~
25 JUDGE THOMAS i We haven i t 9 otten to
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1 argue that on. yet.

2 eRA! aMAN SODLES $ I ~ · s b..n talked

3 about.
4

5

MR. BRANSON: Where?

CHAIRMAN SOULES i Over at Task

6 Fore..
1 MR. TINDALL= Well,! bope at s

8 point, Luke, w. can talk about tbt again at this
9 meet ing.

10 CHAIRMAN SOULES: ItUs pretty

11 shock lng, but that l s a fact t that v s just the way
12 it is. They are not going to exempt family law

13 cases from these time standards. And didn't --
14 wben Justice Pope in OQurt imposed the SUgges

15 time standards, the fixst time, the on.. tbat we
16 have now. So that road has b.en crossed. W. may

17 argue it again but it's b.en --
18 MR. TI NDALL i I bope is committee

19 can bring that issue up again, and as an advisory
20 committe., we can discuss that fully.
21 CHAI RMAN SOULES i As we go tbroug h the

22 balance of this Rule 3 in particular, we may see
~3 that there are reasons to exempt actlons from
24 monetary demands and family law cases in gross

25 f rom the operat ion of general prov is ions or we may
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1 see that they're not. So I vd rather reserve that

2 issue fer now and go to C.

3 JUDGE CASSIS i Pardon me min.u .

4 CHAIRMAN SOULES: Yes,s:!r, Judge.

5 JUDGE CASSBB: Read back RUle 4G, whst

6 it say. tbeze. Have we now cz..ted a conti let by

7 ohanglng tbe 18n9u8g8 from domestic aations to

8 family iaw matters?

9 CBAIRMAN SOULES; I'm sorry, Judge, I

10 miSsed your question..
11 JUDGE CASSBB: You know, .e changed

12 Rule 2 we got Changed to Rule 6. We took out

13 -domestic actions" and put in there Ufam!ly law

14 cases..-
15 CHA! RMAN SOULES: Yes, sit..

16 JUDGE CASSBa: Well, is that going to

17 be in conflict now with out 40, "Aii family la.
18 matters, other than divorce, will be the subject
19 of local rules to assure their timely
20 dispositionft? So I tbink what they're talking
21 about then sbould be just divorc .
22 CHAIRl-iAN SOULES: Well, this says

23 ~domestic actions." It doesn't even say divorces.
24 JUDGE CASSEB: I know, but then you

251 see what this says.
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1 CHAIRMAN SOULES: Well, we'te going to

2 get to whet.h ot not that G should be left in.
.

3 The commit.tee feels that should be taken out. The

4 local rules should not be pazticularly referenced

5 to any family law.

6 JUDGE CASSBa, I agree with that.

7 CHAIRMAN SOULES: Okay. On C, "within

8 30 days," now, t words were somewhat confusing

9 to us. "F 11 ing the in it 1.1 plead ing by last
10 defendant to appear." L er on in the rule, it
11 take. car. of parties that are added, and we've
12 done some changes to that, tooi to make that fair
13 to both sides. But on C, w. changed that toi
14 "Within 30 days after the general appearance by
15 tbe iast defendant to appear."
16 PROFBSSOR EDGAR: Of the last

17 defendant.

18 CHAIRMAN SOULES: Was it "of"? "After

19 the general appearance of"? You were sure thatis
20 what we said?

21 MR. LOW: That should take care of

22 spec tal appearances.
'23 CHAIRMAN SOULES; And our Rules of

24 Civil Procedure don't talk about initial pi.ad inq
251 and those are kind of new words to use. "General
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app.earano i8 .omethin9 we all understand,

2 inelud ing the O!H'l, tbere in ccur t appeiu:anc.,
3 which our committee regarded as a part of this.

4

5

6

Then we d ian' t ha anything in 1.
JUDGE CASSBB: C-L?

MR. CHAI RMANi C-l or C-2. Then in

7 C-3, øi:.n the event addit.ional persons become

8 parties,. and that fit. into Rule 38 where it
9 talks about joining additional persons as parties,

10 and "persons" means everything you oan think of.
11 "In the event additional p8Esons become parti..,"
12 and strike "are joined," "af r tbe order for
13 schedule for the completion of discovery and
14 preparation for trial as been entered." "En r"
15 is not the right word therei has b.en "rendered."

16 PROFESSOR EDGAR: Sohedule ba. b.en

17 entered, the discovery sobedule.
18 CHAIRMAN SOULES. It' s order for the

19 schedule has been --
.20 ~1R. EDGAR: It would be "order Q

21 then, rather than "rendered."
22 CHAIRMAN SOULES; Well, order is

23 rendered. See, it says right here, "Af r the
24 order was scheduled for tbe completion of
25 discovery and prepaEation of tbe trial bas been
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1 rendered.~ I ..an. if you put "rendered" tberei

2 it solve. the proble..

3 MR. ADAMS: Well i wby dOD l t you put

4 "f iledd? Wouldn l tit be better just to say
5 "filed"?
6 HR. SPARKS (SAN ANGELO) i T order

7 has been filed, he filed the order.
a CHAIRMAN SOULES: Well, there is so.e

9 question about whetber orders a ever filed. And

10 wbether judgements are ever filed -- it should
11 either be urendereau or °signed."
12 MR. ADAMS: Let's put "$ig ft.

13 PROFESSOR EDGAR: " S 19 n ".

14 CHAIRMAN SOULES: All right. What if

1 5 it's d on. f r om th. be n c b and n. 0 0 rd . r is . v. r

16 signed?
17 MR. SPARKS (SAN ANGELO) J If w. say

18 "signed," t n it ought to be signed. What if it
19 is done by telepbone and tbe judge doesn't Sign

20 it i he just makes an entry on his docketsb..t?
21 CHAI RMAN SOULES i In tbe real wor ld

22 -render.an 15 wbat.s going to happen. ae's going
23 to render an order either signed or not signed.
24 au t bow many wan t to put in · s 19 ned U and bow many

25 want to put in "renderedU? Let's se. a show of
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1 hands OD "signed.- Four. How .any pre

2 drendered-?

3
.

JUDGE CASSEB: Do you .ant to put

4 "signedØ or "rendered"?

5 eRAI aMAN SOULES) No, I wan tit to be

6 one or the other.

7 MR. MCMAINS: There is no question

8 that the Court do.sn' t enter the order ~

9 CHAI RMAN SOULES: The COii r t does Dot

10 enter an order; that i s true.
11 MR. MCMAINSi So, it bas got be

12 changed 0

13 CHAIRMAN SOULES. It's eitber got to

14 be "rendered" or "signed," and "signed" may be
15 misleading to some, because it may never get
16 s igned and you may f Ina that your case has been
17 dismissed because you d ian l t follow an order that
18 the judge rendered.
19 MR. MORRIS: I f.el like I Bm being
20 negative when I se. you working so hard, Luke, it
21 make. m. feel a little bit guilty, but ¡.s. going
22 to do it anyway.
23 CBAI RMAN SOULES: No, thatl$ fine.

24 JUDGE CASSEBi I'll change with you.

25 ¡ '11 make it rendered.
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1 MR. MORRISI The thing that concerns

2 me about what w~ are doing toc'hiy is, it. does not

3 really matter, particularly, because tbis Isn)t
4 the one tbat l S being pr in~.d In tbe June Sar

5 Journal for publication purposes. And,.s I

6 understand, you bave to bave tbe thing ~. JUdg8,

7 you can tell me wh the rules are, perhaps, but

8 it has to be published for a certain period of

9 time. Tbis isn't just making tbings comport with

10 the Rules of Civil PrQcedure, this is rewriting
11 them. I mean, it's probably an improvement

12 because there was much room for 1mprovement. But

13 I just am not sure that we l re doing anything t t

14 is going to matter much.

15 CHAIRMAN SOULES: The rules that are

16 being pUblished in the June issue, according to my
17 understanding of wbat tbe Chief Justice has said,
18 are being published for information purposes and
19 for comment. They are not promulgated by the

20 Court as being published as promulgated orders
21 pursuant to a GO-day effeetive da . In other
22 words, these are proposed. Now, whenever they

23 promUlgate, they have got to publish the
24 prOmulgated rules. I believeø twice before their
251 effective date, but at least onc.. So it's a
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1 dif tent kind of publication, Lefty, and tbeylte

2 iooking for input; at least, they say are",
3 JUnGE CASSES: Luke, we re talk ing

4 about tbi. "renderea or signea",- My concerD is

5 that I think there ought to be a written order

6 en red.. Tbat's the way we do it in federal
7 court" and I think tbat that is .-if .e are going
8 to have this kind of procedure, that there ought

9 to be . written order entered on tbe thing.. And

10 if we don't want to cover that right at this point

11 and you want to us. the term · renderea, ø that IS
12 fine. But I think at some point.e ought to have a
13 provision that there would be a signed order that
14 the judge renders..
15 CHAI RMAN SOULES:: I 8g t'fUl with th. t..

16 The problem with that is still the timing, though.
17 Suppose the judge renders the order on May the
1S 15th and be thinks the time. aze running, but the
19 parties don't get the order approved as to form
20 and back to him until May the 30th and it's
21 signed.
22 MR. ADAMS: Tbe way they do tbat in

23 f.d.~.l court is. itl. tbe judge's responsibility_

24 He has the clerk that types that order out and
25 signs it and sends a copy to everybody and it's
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1 effective.
2

3

CHAIRMAN SOULES: We ere just-not going

to get that done at the State level becau of the

4 helm.
5

6

MR. ADAMS: I don l t know wby ~

MR. BRANSON i Wha t abou t mak ing it

7 ~ord.r entered and parties Dotifi a?

8

9

MR. ADAMS: Notifi inwr iting?
MR. BRANSON: Ye., notified in

10 writing.
11 MR. SPARKS (EL PASO); There is too

12 mucb room for disagreement about wbat is done, if
13 it's just don. orally and that sort of thing.
14 JUDGE CASSEB: If you render an order

15 you've got to make a notation of it somewhere
16 don't you?
17 CHAIRMAN SOULES; Yes. We l re going to

18 get to that in 4 and maybe .e can add something to

19 4 because that is where it actually talks about
20 the court acting. The important part of this,
21 though, was that under C-3, the only par who

22 could move for more time was the newly added

23 party. the way 1'.s written right nave And.e
24 .ant to change that to say. "tben any party may

25 within 21 days from the date such parties are
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1 required to answer," and that's a little bit
2 awkt1ard ..

J PROFESSOR EDGAR: nWithin 21 days from

-4 the date, tneadditional party is required to'

5 answer. 13

6 MR. BRANSON: Don 1 t .e need to 90 baok

1 to a general per iod? What if the new p Y fil

8 a spec 1al appear ance?

9 CBAIRMAN SOULBS: Suob additional

10 persons --
11 MR. BRANSON: Make a general

12 appearance or enter a general appearance.
13 CHAIRMAN SOULES; Now, see that

14 changes the timing.. W. just can l t think tbat is
15 work product is the best in the world because
16 we've got to talk about how certain things go from
17 general appearance, but then when we get down to

18 additional partie., it-s requir to answer"

19 That's the an s w. r date" It d 0 El S n S t s a yf tom t be
20 time of general appearance. And I don it know if
21 we want the rules to run from the answer da or

22 from actual answer, but we treat different people
23 different ways in these rules.
24 MR. BRANSON: It ought to be

25 cODsistent with everybody, sbouldnWt it?
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CHAIRMAN SOULES: i It sbould. It

2 ought to be consistent, but it's Dot, tbe way it's
3 written. And ther_'s some problems with the rules

4 because of that.

5 MR. BRA N SON: 1st hat par t 0 f 0 U r

6 commission to clean tbat up or do we l..ve it?

7 CHAIRMAN SOULES; Well, sur., I mean,

8 if we can, we should now. This is probably the

9 committe. that's going ta give this the closest

10 scrutiny from this day forward..
11 PROFESSOR EDGAR: It's frightening,

12 isn't it?
13 CHAIRMAN SOULES: Excep't forth.

14 Court; the Court is going to give it . olose
15 study.
16 MR. BRANSON: Hav ing b.en On the

11 previOUS cammitt.., it may be the one tbat gives
18 it the closest scrutiny in general.

19 CHA! RMAN SOULES: Well, it may, except

20 far the Court itseif. ADd I tbink tbey ar. gOing

21 to listen, and probably most of them are going to

22 read the transcript of this meeting.
23 MR. LOW: I don l t want to interfere,

24 but I got one other question about that wben you

25 resolve that on that same provision. i have one
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1 other practioal matter that I 'â like to raise.
2 But I don't want to interject that when we're

3 try 1n9 to resolve someth ing else.

-4 CHAt RMAN SOULES: My v iew is tb t"e

5 ought to have "after suob additional perSODS make

6 a9~HH¡u::.l appearance.. ll And I guess the point

7 therè where I Gm coming from on tb.at ls, if thllY

a fail to answer and just take. default against

9 them discovery -- we would all prObably like

10 mor. t 1m... It r.al1y sbouldn' t be reopen_d
11 because the issues in the cas. haven't ohanged.
12 So if we' re going to say that any party can
13 reopen discovery on the joinder of an additional
14 party, at least, that party ought to be required
15 to answer before that .venu.lity can take place.
16 So instead of keying it to "answer day," we ougbt
11 to key it to -making of appearanoe.-

18 PROFESSOR EDGAR: Makes a general

19 appearanoe.

20 CHAIRMAN SOULES = Yes, makè$ a gèneral

21 appearance.

22 CHAIRMAN SOULES: Does that make

23 sense?
24

25

PROFESSOR EDGAR: Yes.

CHAiRMAN SOULESi Does everybody agree
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1 witb tbat? Okay_ This is way number 3 would

2 read. If I am going too fast, just somebody

3 squeak and I l II slow dow... ~ In the ev t
4 add lt10.a1 persone beco.. parties after tb. order

5 for tb. scbedule for tbe compl_, of d iecovery

6 and preparation of tr ial hae be.n r .red, the.
7 a.y party may -~ ·

8 JUSTICE WALLACE: Wait a minu ..

9 Didnet we hav., -and the parties notified in

10 writing,. .as that put 1n?
11 CRAI RMAN SOULES; Well, w. l re 90ing to

12 get dow. to Number 4 about how the judge handles

13 his order.
14 "Then any party may, witbin 21 days from tbe
15 day such additional parties --"
16 PROFESSOR EOGARI Enters a general

17 appearanc., or makes a general appearanc.. Let me
18 look at the rules.
19

20

CHAIRMAN SOULES. "-- mak.. . general

appearance -- add 1t10n81 rsons make a general

21 appearanoe, proposed changee in such scbedule."

22 MR. ADAMS.: Well, then tbat excludes

23 anyone ell8 from --
24

251

CHAIRMAN SOULES: Tbis way, any party

oen propose 8 cbange in the sahedul.. wber., as it
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1 was written, that only t add party can

2 a ckuinge.

3 PROFESSOR EDGAR: lt kes a general

4 appearanQe~ is okay.

5 CHAIRMAN SOULES: "Makes" is okay?

& Can we say, "Fromtnedate suob additional persons
7 make a general appearance," sine. we.v. pluralized

8 it?
9 PROFESSOR EDGAR: 0 id you say

10 "persons" or ltparty" make?
11 CHAIRMAN SOULES; .Persons make."

12 That l s just trying to pick up tbe s... noun and
13 pluralization that .e started tbe s tence wi .
14 Ok ay, 4"
15 MR. LOW: Wait. I bave a practical

16 question. Does that person, wben be co.es , is

17 he supposed to cheek the docket and see if there
18 have b..n any orders? How' a he going to know? Or

19 are the people alr.ady in itg are they Obligated,
20 as so,on as they get his answer, to let him know
21 that tbére haa been such order already entered?

22 CHAIRMAN SOULES: as l a on notice of

23 what's In the f 1 i.. Unfortuna 1y, tha.- 8 the
24 law..
25 MR.. LOW: That l s the general rule
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1 but ....
2

3

4

CHAIRMAN SOOLESI I guess w.'re going

to have to get used to the fact there are

time standards and there pretr 1.1 orders
5 entered. I guess, it's kind of like federal
6 court. I mean, if you get in 1. f you know,

7 probably that tlHu'e l sap tr 1al -- unfortunately,
8 too.
9 MR. LOW: I understand. i know tbe

10 problems.

11 CHAIRMAN SOOLES: Okay. In 4, I have

12 no change except to change ~.nt.r.d" to
13 "rendered.n But.. are now aring a good

14 suggestion that all parties be notified. Let's
15 se., do .e get that anyway because -- no, it says,
16 "any or all parties may fl1e . proposed plan."
17 Other parties may respond. Ne. parties get a new
18 start date, and then finally what the Court does.

19 So it do.sntt require the oourt to give notice.
20 ØAs soon a. xeasonably practicai after the
21 time prepared for ~.spond ing to . proposed plan
22 bas elapsed, the Court shall render ita order. ai
23 If additional partie. ar. added, its amended oxder

24 for completion of discovery and in preparation fDr
25 trial and trial s.tting.~
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1 It does not say anytbing anywbere in tbere

2 t bat t be par t i. i ar 8 to b 8 not if ied .
3 JUDGE ~OOD i U And not i fy tbe par t s

4 in writing."
5 CHAIRMAN SOULES: "Render its order

6 and notify the parties in wr itiftg."
7 PROFESSOR EDGAR: I t should be U in

8 writing." I think that ought to be required. And

9 I think that was tbe intent. I don l t tbink that

10 anybody intended t t that order should be
11 anything other tban in writing.
12 CBAI KMAN SOULES: U The Cou it shall

13 render and sign."
14 PROFESSOR BOGAR: "And enter his order

15 in writing_"
16 CHAIRMAN SOULBS: uShall render and

17 sign its order, or if additional parties are
18 added, its amended order, for cømplet ion of
19 discovery and in Prep etion for trial øettiAg.u
20 And then just add. sentence tbere. "The Court
21 shall mail or deliver a copy of tbe order to all
22 parti.s.~
23 MR. BRANSONI Do you want to ma.e

24 certified?
25 eRA! RMAN SOULES i W. h nlt gotten
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I tbere with ~b.aourts anywber_ in these rules so

2 far ..

3
.

JUDGE CASSEBI Shall be notifi_d as

4 the rules provide. You want them in with your

5 Rules of Procedure..

6 CHAt RMAN SOULES i Judge i there IS

7 really not a notification of anything otbertban a

a final judgment af what a trial judge dQes in the

9 rules.. There are rules that require notice by

10 final judgments of appealabie orders, tbat is, not
11 necessarily final judgment, but appealable
12 orders.. Other than tbat. tbe jUdge is not
13 required to give parti delivered or mailed

14 copies of any orders, that I know of..
15 PROFESSOR EDGAR: I think that's

16 r 19 h t..
11 JUDGE CASSEB: 00 you think tbis

18 should put the extra burden on the Court to
19 notify?
20 CHAIRMAN SOULES. Mail or d.liver
21 copied orders to all p.rti.... That's what I'm
22 h.aring from the committe., and I think it's
23 fair. You are now starting the time tables that

24 are going to dispose of partl.s'rigbts short

25 order. What's the cons.nsus on that, that the
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1 court should deliver or mail an order? Let's

2 a sbow of hands of who thinks tbe COUgt should be
.

3 required to do tbat.

4: JUSTICB WALLACE: There won' t be any

5 trouble. ae' s going to make the lawyer do that

6 anyway.
7 CHAt RMAN SOULES: All right. Those

8 who feel that that should not be required? All

9 right. It's unanimous that tb should be

10 required..
11 MR.. LOW: We' r. talk tag about the

12 same kind of notice as 21-A tben, right? That
13 wbatever notice is required be in writing and 80
14 forth..
15 CHAIRMAN SOULES; Right.. Let me get

16 this last sentence and I'll reread it.
17 "The Court sballmail or deliver a copy of
18 its order or amended order to 811 part s. or -to

19 counsel'ßor all parties." Wbat sbould it say?
20

21

PROFESSOR EOGAR: Under the rule you

give notice to parties by giving notice to the

22 counsel under Rule 21$

23

24

25

CHAIRMAN SOULES: It's optional.

PROfESSOR EDGAR= Go 8.(1,.

MR. SPARKS (SAN ANGELO): Are you-all
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1 satisfied that tbe filing of . plan witb court.

2 under tbis -- in other words, up under C-l, okay.
.3 I file a la.sult, tbe otber side ans..rs. i file.

4 plan, I don't give him a copy, so be doesn't know

5 to file within 21 days. Is there any requirement

6 that you notify your opposition, is wh ! 'm

1 aSking?
a eHA! RNAN SOULES: Yes..' Tbere 8 $ . rule

9 that now requ Ires tbat everytb ing tba". f ilea ba.
10 to be served on tbe otber par ties.
11 MR. SPARKS (SAN ANGELO): By
12 certification or whatever.
13 CHAIRMAN SOULES i Correot.

14 MR. SPARKS (SAN ANGELO) J Tbat l s one

15 of those Rule. in Civil 'rooedure tbat existing.
16 CHAIRMAN SOULES: Cortect. Served,

17 however, you know, in different ways. You can have
18 sexv ice -- up until that rui. cbange was made in
19 '84, there was no requirement that an answer be
20 served. A party could go file an answer and just
21 have it on file and go away in the sunset.
22 PROFESSOR EDGAR a Why don't you say

23 Usubjeet to Rule 21A-?

24 CHAX ¡UlAN SOULES: Well ,except Rule

25 2lA is certified, isn't it?
~
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1 PROFESSOR EDGAR: Na. It just says,

2 "Every notio. required by tb... ru $." and .. and
3 s ø on, 1 it. tha t . U
4 MR. SPARKS (SAN ANGELO): Tbere' s no

5 notice required by this.

6 PROFESSOR EDGARi "To be served by the

7 duly authorized agent or his attorney of record

8 and just refer the not ice as pray lded by rule

9 21A II "
10 MR. LOW: "Either in perion or by

11 reg ist.red --"
12 C HA I RHA N SOU L E S = No, i t do. s; it's

13 oertified mail.
14 MR. LOW; No. it's oertified mail.

15 JUDGB CASSia: No, it's certified .al1.

16 CHAIRMAN SOULES: "Either in person or

11 by reg ist.red mail."
18 JUDGE CASSEB: There's also a

19 proviSion that says it can be bycertifhtd mail.

20 CHAt RMAN SOULES: Well, 21.a says, ".

21 letter oertified is .e good as registexed." 21-&

22 says. "reg 1st.rea.. Well, let i s just say counsel
23 far all parties.
24 MR. BRANSON: So t DO ficatioD will
25 i be either in person or by certified mail?
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1 CHAIRMAN SOULES: I 1m aona~rned about

2 tbe judge send ing tbe notice to the part i..
.

3 directly. So, I guess, w. could .ay "to oQun..i

4 for all partie. or direoted to parti.. not
5 represented by couDsel. Q

6 MR. LOW: Of course, w. have the other

7 rule about ~-I tbink it only applie. to settings
8 where you send them. pastcard and then they have

9 got to give you notice of settings.
10 CHAIRMAN SOULES: Iso' t . prose person

11 bis own couniel? Iso' t that what tbe rule is? ae
12 is his own counsel.

13 JUSTICE WALLACE: Ye s.

14 CHAIRMAN SOULBSi So he is coun..l for

15 bims.lf. W. got into sam. kind of a discussion

16 about tbat recently. Couniel for a party would be
17 himself whenever b.'s prose. I don't wher. that
18 came up even.

19 MR. TINDALL: Why don't you .ay

20 service on the party. And tben the rules cover
21 tbe fac~ tba~ if a party bas a lawyer, you always
22 serve the lawyer.
23 CHAI RMAN SOULES: No, tbe rules

24 don't. They give that optionally, i think. Let
25 me s I think they just give that option.
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1 Maybe I'm wrong about that.

2 PROFESSOR EDGAR: Well, I just have

3 never read the rule as you do, Luke.. I f you are

4 gOing to mail it to tbe person, t n you've got to
5 send it registered mail, but advising couns c

6 go out just by the U. S. 11..

7 CHAIRMAN SOULES, No, sir, absolutely

a not true. Service is s \1le., and if you don't _..
\

9 service 1s 8. ~.obnic.l oODcept in Tex.. and if you

10 don' t send it --
11 PROFBSSOR EDGARt W. l re talk ing .bou~

12 notie.. Now, w.'re not talking about servic.;

13 weIr. talking about notice under Rul. 21-A. W.'r.
14 not talking about service of process. It says
15 that you .end it either in person or by registered
16 mail to his last known address and, to m., that l s

17 the person not the attorney.
18 CHAIRMAN SOULES: Well, the last five

19 words before you started "or in person," is "or
20 his attorney of record. ß
21 PROFESSOR EDGAR: Well, I know, but,

22 .. at h is last known add ress" is referr Lng to tbe
23 person i a last known address, not att.orney's

24 last known address.

25 CHAI RHAN SOULES: I f I were try ing to
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1 give serviae on somebody --

2

:3

PROFESSOR EDGAR: We l re not talk ing

about service; 're talking ut notice.. Now,

4 serviae, you're right, I have nO prOblem with

5 service.. But there weer. dealing with a d1f rent

6 ruling.
1 eRA! RMAN SOULES: 11, how do you

a want to write it?
9

10

PROFESSOR EDGAR: I fa just say,

"pursuant to Rule 21-A..~ We'll 1 the lawyers

11 worry about it and let the judge worry about it..
12 MR. LOW: Right now, d s a judge have

13 to send you a copy of tbe judgment a. soon as be

14 enters it?
15 N!R.. MCMAINS: The clerk does th ; the

16 judge doesn't..
17 MR.. LOW: I mean, 1s the clerk

18 required to notify you? You know, you argue a
19 ca.. for judgment and then the judge enters it..

20 ae just enters it and file. it with th. ark..
21 I l ve alway. operated on the premise that !' ve got
22 to double cbeck and keep checking to be sure th

23 the judgment hasnat been entered against me..

24

251

MR. SPARKS (SAN ANGELO) l Tbey bave

got to notify you, but they don at have to send you
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1 a copy of it.
2 PROFBSSOR EDGARi lOG-A '"
3 MR. Mci4AINS: Any appealable orders
4 you are supposed to give Dotio. of wbere it totals

5 your time period until you receive actual natice

6 not to exceed 90 days", And you bave tnI' montbs

7 to do it..
a MR. LOW: And th is wouldn' t be an

9 appealable oröer ~

10 MR. ~CMAINS: NoR tbis not an
11 appealable order, so it doesn't appiy.
12 CRAIRMAN SOULBS: Wall. let's just use

13 the language of 30G-A(3), where it .ays, Ønotice
14 to the parties or their attorneys of record by
15 fir s t c 1. ssm ail.. " And t h. t s s, ø t b. c 1. r k 0 f
16 the court shall immediately give notic..~ Do w.
17 want to put that in here? The "clerk of the
18 courtU or "the court-?
19 MR. MCMAINS: It ought to be . clerk
20 function.
21 CHAIRMAN SOULES: -The clerk of tbe
22 court shall immediately give notice.u
23 MR. TINDALL: Luke?
24 CHAIRMAN SOULES: Yee, sit.
25M R . T r ND AI. L : I wan t t: 0 bet he d e v i 1 ' s
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1 advocat$ on this rule for a minu . Out marcbing

2 orders are to compare this rule witb the Rules of

3 Civil Procedure, rigbt? I mean, without getting

4 into the substance of it~ Itls obvious to me. t
5 we are hopelessiy over into the RUles of Civil

6 Procedure at tbis point.. It has nothing to do

7 with the administrative handling of oases.

8 I m.an. to me, tbis rule is 100 rcent in
9 tbe Rules of Civil Procedure. Now, am I wrong?

10 This is getting in tea ious service under rule.
11 and by certif led mail. All that is in tbe Rules
12 of Civil Procedure. What has that got to do with
13 the administrative handling of cases?
14 MR. LOW: Yes, but The Ru a of C IvJ i

15 Procedure donUt apply.. They provide pleadings,
16 motiona, but they donUt really pertain to this
17 because this is something new. This is a
18 different order. Itls not appealable.. Rule 306

19 doesn't apply.
20 MR. TINDALL: Who's going to write up

21 that order?
22 PROFESSOR EDGAR: That' s one reason

23 wby this really ougbt to be in the Texas Rules of
24 Civil Procedure.
25 MR TI NDALL i Absolu tely.
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1 'ROFESSOR IDGARi Tb i S sometblng w.

2 can recommend to tbe Court that it do, but I tbink

3 .e ought to go ahead and p~.p.r. thi. so tbat it

4 oan be implemented ø whetber it is tb... rule.

5 or in tbe Rules of Civil Procedure. But I tbink

6 it really belongs .in tbe Rules of Civil

7 Procedure.

8 MR. a RA N SON: L. t l S tal k a b 0 U t t b.

9 appealability just a moment.. Is there any

10 prov is ion in hete I f some par ty is tally wronged

11 by one of th... orders to give him any relief?
12 PROFESSOR EDGAR; No..

13 MR. BRANSON: Let' s say the proposed

14 schedule is totally impossible for one party
15 because of d..tb, il1n..s, whatever, to
16 accommodate and the judge en is it anyway, and

17 the party is sitting there. What relief is
18 available?
19 PROFESSOR EDGAR; Mandamus.

20 MR.. BRANSON:: Is that. adequate remedy

21 for this committee?
22 PROFESSOR EDGAR: No.. aut the only

23 way you're going to make it appealable is to have
24 an exception, probably by statute. Because under
25 Artiale2249, only final judgments and other types
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1 of certain enu.eratea in rlocutory ord.zs are

2 appealable. And this certainly would be an

3 int.~iocutoiy or i, so you would bave to COver it

l by statute, I think because you couldn't do it by

5 tbe rules.
6 MR. BRANSON: Mandamus sure would be .

7 bard remedy ~-

8 PROFESSOR EDGAR: Well, it Je j uat

9 1 ik. any d isoQvery o~der. i t is an onerous

10 burden, but you don. t have to sbow up USing
11 discretion Dr something like that.
12 PROFESSOR EDGAR: Luke, let me ask you

13 . question.
14 CBAIRMAN SOULES: Yes, sir.

15 PROFESSOR EDGAR: ¡ r..l1y want to

16 come back just one more time and suggest that .e
17 make it clear that this order be in writing.
18 CHAI RMAN SOULES: Ok 8Y.

19 PROFESSOR EDGAR: Now, you sa id

20 "rendered and signed."
21 CHAIRMAN SOULES: Yes, sir.

22 PROFESSOR EDGAR: But I re.lly think

23 it ought to be "rendered in writing,U or something

24 like that. I think tbete ought to be a little

251 more than the expressed burden imposed on the
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1 trial oourt to enter a written order or sometbing.

2 CHAIRMAN SOULES: Okay. I'll r..d it.

3
.

"The Court sball render and sign s wr it

4 order.."
5 PROFESSOR EDGAR: Ok o The t · s fin..

6 CHAIRMAN SOULES: So it will read, "As

7 soon as reasonably practical af r the time peri

8 for r..pond ing to a pr opos.a plan as elapsea, tbe

9 Court shall render and sign its writ order, or
10 if any additional parties ar. added. i amendea

11 order for completion of discovery, for preparation
12 of trial and for trial sitting. The clerk of the
13 court shall immediately give notice by copy of t
14 order to the partie. or tbeir attorney. of record
15 by f lrst cla.s mail. U
16 JUDGE THOMAS: Luke, wbat about --

17 just so there's no question. why not put ~.m.Dd.d

18 written orderø also.
19 CHAIRMAN SOULES: Okay. "Its order or

20 amended order ~ IJ -- "appeal the order or amended
21 order." Okay.
22 MR. SPARKS (SAN ANGELO) J Luke?

23 CHAI RMAN SOULES: Yes, sir.

24 MR. SPARKS (SAM ANGELO) i As long as

2 5 w. · r. on C, 1st i i 1 t b ink w. s b 0 u 1 d reo t i f you r
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1 oonflicts between t 8e Administrative Rules and

2

3

RUle of Civil Procedures. And I sure t to get.

notice .... as I r these rules I can, one, not

4 file anyth irAg and I 9 at a 210-day tr ial sitting,

5

6

or I can go under Class C or I c go under Class

0, right? I file a lawsuit and I just want get
7 mine done in 270.. The aefense lawyer filed

8 something with the court and doesn't give me

9 notice of it, and I don't think hels required to..

10 And I think you have to conform Rule 12 of the
11 Rules of Civil ProcedUre, wbich states "Wbenever

12 any party file. or asks 1.ave to file any
13 ple.ding, ple., motion of any ch.r.ct.r..~ Now,
14 either this has got to be any -- or pardon, mad.
15 without waiver of any rights filed with Court

16 . proposed motion or completion of d lscov.ry or .e

17 baye to add tbe .oKd "pian" over in Rule 72 to
18 make it absolutely clear that we' re going to get
19 not ice of these proposed complet ion of discovery
20 rUlings..
21 CBAIRHAN SOULES: Sam, what civil rule

22 d id you cite me?
23

24

25

MR. SPARKS (SAN ANGELO): Rule 72..

CHAIRMAN SOULES: RUle 72, okay.

MR. SPARKS (SAN ANGELO): Rule 72
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1 doesn l t contain the word .plan.... We l re dealing

2 with a new concept.. So instead of calling this a

3 plan we can call it a motion for completion of

4 d isoovery 0% .. Can add tbe wogd Itpl.n~ to Rule

5 12. i just .ant tbe parties to give each other

6 notice of wbat to do -- they do.

1 PROFESSOR EDGAR: °Shall file with the

8 court a motion proposing a plan for completion of

9 discover yO?

10 MR. SPARKS (SAN ANGELO): No" I tb ink

11 urged Rule C-l, if you're going to leave Rule 72
12 in effect, you don't call this. plan..
13 PROFBSSOR BOGAR; No, I know.. Just

14 listen to me.
15 MR. SPAnKS (SAN ANGELO): Yes. A

16 motion for a plan.
17 PROFESSOR EDGAR: "File with the Court

16 . motion for a proposed plan for completion of

19 discovery.."
2 () MR. SPARKS (SAN ANGELO); Tbat would

21 do it.
22 PROFESSOR EDGAR: "ouian' t tbatd 0

23 it?
24 MR.. SPARKS (SAN ANGELO): Sure.. That

25 would bring Rul. 72 right into effect.

512-474-5427
CaAVELA V. BATES

SUPREME COURT REPORTERS
AND ELI ZABETH TELLO



1

238

PROFESSOR EDGARt -File witb e Court

2 a motion for a proposed plan for completion of

3 d iseovèry.. And tben you have a motion ty ing you

4 with Rule 72.

5 HR. SPARKS (EL PASO): I t may be

6 better to file a ple..
1 MR. SPARKS (SAN ANGELO): aut you

8 might just want to cbange the Rule 12 and add

9 word .plan. ß

10 PROFESSOR EDGARi The probløm

11 sometimes you forget to do those things. If we
12 could do this in this rule while we've got it
13 here, then we don't have ta worry about maybe
14 forgetting about adding something to Rule 12.
15 HR. ADAMS: Well, it really seems like

16 in the federal practice ~- I keep going back to
11 it, but they call it . ~scbedulin9 order,. is what

18 they call that. And inst..a of a plan, it s..ms
19 1 ike it would be more accurate Dr eons is tent to
20 use sometbing like. SCheduling order beoau it
21 is an orde~, Itls not a plan. Itlw going to be an
22 order1 it's going to be in writing, and ltli going
23 to be sent to all the parti8.. If you call it .
24 scheduling order it wauld be ~-
251 PROFESSOR BOGAR: A proposed
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1 scheduling order?

2 MR. ADAMS. A proposed scbeduling

3 order.
4 PROFESSOR EDGAR: It would be a motion

5 for a propped sCheduling order.

6 ØR. SPARKS (SAN ANGELO) i A mot lon for

7 a prøpesea scbeduling order, but you bave to

a c h an 9. it. . v. r y w her e it a PI? ear s as being pl. in t iff

9 .- cbange it to motion.

10 caAIRMAN SOULES; Well, this bas come

11 up before, but I canet remember how it got
12 resolved. Is anytbing that's filed. pleading or
13 is that just the petition and the answer, and that

14 sort of tbing, Rusty? Is this proposed plan --
15 MR. MCMAINS: S.., ther.'s no talk

16 about -- our rules don't have any definitions of
17 pl..dings as an instrument because all
18 instruments have names.

19

20

MR. SPARKS (SAN ANGELO): You talked

earlier about the rm within 30 days after filing

21 of the ~initial pleading"? And you said our Rule.

22 of Civil Procedure don W t ever us. initial
23 pleading.
24 CHA! RMAN SOULES) Tbey don j t call that

25 "initial ple.ding.-
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1 MR. SPARKS (SAN ANGELO): damn sure

2 don't want a plan of yours eitbet~

3
.

CHAI RMAN SOULES = No, a pl , tha t · $

l rigbt. I'm trying to addre.s tbat. I '. just

5 wand er ing whether Q piead ing n as used in Rule 72

6 encompasses everytblng gets filed except tbe

7 specifies, which are moti sand.-

8 MR. MCMAINS: Well, motion is an
9 application for relief or Bottons of the aourt, as
10 defined. I mean, we try to define what ~motions.

11 were. And, bas leally, all instruments that were
12 filed were eitber ple.dings or motions.
13 MR. SPARKS (EL PASO) l If W8 ad opt

14 Hadley'S suggestion, tbough, there can't be any
15 questions.
16 CHAIRMAN SOULES: That's right. All

17 right. Where all do we make a change?

18 PROFESSOR EDGAR: All right. First of

19 all, you do it in C-L wbere it say a .plan.. Then

20 you do it in C-2, twice. Then you do it in C-4,
21 second 1 ine and I haven ø t got ten any fur thee than
22 that. Then it would be in E. There it would

23 simply read to . schedule rather than plan -- just
24 say schedule.
25 CHAI RMAN SOULES: Whe r. i a that now.
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MR. MCMAINS: E, Page 4.

CSAI RMAN SOULES: Let.. see, tbat

takes car. of 4. We talkea about conflict
4 wi~h on. ll6-G -- C and Ð.

5 PROFESSOR EDGAR: Yeah, I'v. got a

6 question. C-4 does oonfliot, I think, with
1 166-G. And for that matter -- and I hadn't want
8 to get ahead of us, but I think that Paragraph A

9 back, on Page 2 might confliot with RUle 245.

10 CHAIRMAN SOULES: Let's se., what

11 confl ic ts w itb 245, aadley?
12

13

14

PROFESSOR EDGAR: Just. second.

CaA! RMAN SOULES; Ok ay.

PROFESSOR EDGAR: I think Paragraph

15 A. Let me look now. I just maae a note on there
16 earlier. Let me look back and s...

11 You se., Rule 245 a.als with the assignment

is of cases for trial generaiiy. And so it s.ems to

19 m. tbat all of tbis, beginning with Subparagraph

20 A, you ne.d to consider Rule 245 because all of
21 this is going to conflict with 245.
22 All right. It may not, but they're really

23 talking about different things, t tb.y s... to
24 be somewhat -- and I just raised question
25 about whether -- I mean, t re's really not

SUPREJlIE OURT REPORTERS
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1 anytbing inconsistent with wbat we ace doingwitb

2 Rule 245, yet the wbole Philosophy of assigning

3 cases fOE trial hasdrestleally abanged.

4 So, again, i oom. back tbat I really think
5 that 3, 4, and 5 need to be in the Ru s of

6 Procedure. And Rule 245 is one tbing that ne s

7 to be considered tber.. And I donit know wbether

8 .e could do anymore, except maybe to point that

9 out to the Court, and point out tbat tbere are

10 apparent inconsistencies with Rule 245. Rule
11 166-G, and this kind of thing.. And somebody needs

12 to go through very carefully and se. wherein there
13 might be some other conflicts.
14 CHAIRMAN SOULESa Well, that's true.

15 245 ..ys, "Tbe Court is on its own motion" and I
16 guess this directs tbe Court bow it must exercise
17 its discretion in ruling on its own motion, but it
18 certainly, I mean, no question --
19 PROFESSOR EDGAR: Tbe philosopby is

20 different.
21

22

23

24

25 I

CHAI RHAN SOULES i Oh, i, very mucb.

PROFESSOR EDGAR: And these stand lng

side by side witb the Rules of Civil Prooedure

gov$rning aver these in the event of any conflict

would certainly give rise to --

5.12-474..5427
CHAVELA V", BATES

SUPREMB COURT _SPORTBRS
AND ELI ZABETH TELLO



243

1 MR.. LOW: Plus, 245 says, -may," and

2 then our rul.u$e$ someti... "sball.u You know,
.

3 the Court "sba~lU do oertain thin,.. 245 ..ys

4 Court "may."

5 PROFESSOR EDGAR: I fm saying tb I

6 tbink tbe rules literally could sit side by side,
1 but tbe philosophy expressed in the. are

8 inconsistent.

9 MR. LOW: Well, and 180, the languag_

10 will somewhat have to be changed. It might have

11 to be from "may" to "shal18 in some cai.s. And I

12 agr.e that w. ought to just point out to them tbat
13 they should consider putting part of tbis, maybe,
14 into Rule 245 as they d..m appropriate or cbanging
15 245 to dovetail with that. And that.s the most
16 you can do.

11 PROFESSOR EDGAR: I m.an, really, it

18 seems to me that the Court could simply abol ish
19 current Rule 245# and make Rul.. 3, 4 and 5
20 Subdivisons A, Band C of new Rule 245.

21 MR. LOW; Right.

22 PROFESSOR EDGAR: Or som~thin9. There

23 are a number of different ways it Can be done.
24 But it's going to ke some r..l careful thought.
25 it seems to me. And I don't really know that .e
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1 are equiped to sit here right now and try to think

2 through all of the possible zamlfiaations in the

3 best way recom.ended that it be done.

4 MR. LOW. I would move tbat that IS

5 what we do.

6 CHAIRMAN SOULES: If you lifted 3, 4,

7 and 5 out of these Administrative Rul.. and put

8 them right into 166. first of all. and then

9 started splitting what would be a pl.ading or

10 what, you know, facts -- broadoasting that through
11 the rules, then you would really be able to put
12 all this in tbe rules because it's pretrial docket

13 control. It's right what 166 originally started

14 out to do with. lot maKe specifics and etb and
15 less discretion witb . trial court whet r to do
16 or not to do it.
17 MR. LOW: And by some definitions, in

18 other words, 80 you wouldn't have to repeat by
19 .ach rule such and suob means pl.ad lugs, docket

20 control ~ You know, what you are talk ing out

21 right in the rule.
22 CHAIRMAN SOULES: There are conflicts

23 with Rule 166-G and C and 0, beeauie 166 is

24 altogether discretionary, and this rule takes that
25 discretion away and makes it mandatory. So what
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1 166 says the Court may do, and what 245 say. the

2 Court may do, the Court is now required to do

3 under tho.. Administrative Rul.., in many c ,

4 is that right, Judge?
5 JUDGE CASSIB: Tbat's r igbt. But t

6 you l re saying tbatthe RUles of Procn;idure are

7 gOing to take precedence over this thing. But

8 then if you take this out and put it under rules,

9 then you' re not going to have notbing to comply

10 with Hau.e Bill 1658.
11 CBAI RMAN SOULES i: Ik now.. And that. l s

12 not 1 ikely that we l re going to get the.e in the
13 rules, probably not likely..
14 We get now to this 3D. w. get to the proble.
lS tbat Kronier has raised. J 1m bel i.ves that wh a

16 party f..1s aggreived by the entry ar the
17 rend i~ion of an order for completion of discovery
18 for preparation for trial and for trial setting.
19 that tbatparty ought to be able to ask for a
20 h ring and get . h.at ing to oomplain in open
21 court to t j ud 9...

22 In any oase, these rules only permit tbat if
23 the case appears to be suff iCl iently compl icated to
24 require close supervision. In other words, 4 is
25 the only place wbere you can request that .
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1 soheduling conference be beld wbieh the Court

2 shall hold.
3 MR. LOW: And it goes further.

4 PROFBSSOR EDGAR: Now, what did you

5 just say, 4?
6 CBAIRMAN SOULES: I lm sorry, 0..

7 PROFESSOR EDGAR: 0, all right.

8 CHAI RMAN SOULES; I apolog i ie .. I was

9 read iog the 4 in parenthesis.. D on Page 15 of the

10 materials 11 labeled 4; is that right. No, itms
lIon Page 3. That's right, at the bottom there,

12 right below where w.'ve been working. I've got

13 two drafts going here.
14 Iti. the only place wbere you can ask for

15 and require the Court to hold a hear iog on your
16 scheaul 1og..
17 MR. LOW; In addition to tbat, I mean,

i 8 if you wr i te 1 t tbe way that Crown is talk Ing

19 about, it might take care of another problem.

20 aeaause what if somebody bas filed a motion for
21 scheduling order, does t t take priority th
22 that you can l t have a conference unless it's
23 complicated? Or what kGS pr tor i ty, you know?

24 And if you put it like be says, that in any case
25 they may do that, that would include a case where
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1 somebody has already made app1 ication or there

2 might be other orders.

3 I tbink you ought to be able to get. aring

4 at any tJ..J and that ought to ke preCedenoe

5 over tbe otber, because wbat happens the way it l s

6 we itten is, if SO..body bas already .ade

7 application for one, doeS that pc mpt this, or

8 what? Wh icb one prevails, 0 or the one above?
9 And if Kronzer ~- wbat he'. talking about will

10 take care of that situation, priorities.
11 CHAIRMAN SOULES: So the Court do.sn. t

12 have to have any conference with the lawyers or
13 tbe parties unless the Court thinks the case
14 requires close supervision.
15 JUDGE CASSEB: Or to put it on
16 complex docket.

17 eRAI RMAN SOULES: Tha t · s the way they

18 would d~fine it, requires close 8up.rvislon~

19 MR. LOW: I would mave that we put
20 tbat any party may request tbat a scbeduled

21 conference be beld. You migbt bave to chang. sam.

22 of tbe otber language. I tb ink the par ty ougbt to
~3 have the right to reguee t it.
24 CHAIRMAN SOULES: Just say, "at any
25 time," and strike out "a case appears to be
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1 sufficiently complicated to require close

2 supervision." -At any time a party may zequ..t

3
.

tbat . sobedul ing oonference be beld, wblab .
4 Cour t shall hold..
5 MR. LOW: You don't want to put it

6 where somebody requests it, like, within three

7 days of tr 1. I donit know. We tter just go

a ahead and le.8vei t like you have got It, because I

9 se. . can of worms.

10

11

CHAIRMAN SOULES: Just change D.

MR. SPARKS (EL PASO): No, you can l t

12 chang. 0 because all these things run af r it on
13 the next page. D is set up for that.
14 CHAI KMAN SOULES i Let i s make tb is

15 well, let i sse.. Is D ever refer red to after
16 that?
17

18

MR. SPARKS CEL PASO); Yes.

CHAIRMAN SOULES: Well, let's just

19 insert the D. Let l s see if .e can make that E,
20 wbat is now 0, and then just wri a w D tba t

21 says part of that language. The part tbat we wer.
22 going to leave in, D. wIf at any time a casen
23 no, "at any time a party may request that.
24 scheduling conference be held."
2S PROFBSSOR EDGAR: The party may
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1 reques t a sCheduling conferenoe.

2

3

4

5

CHAI RMAN SOULES: "May requea t a
.

sobeduling conferenae.- A sch uling bearing is
easier because hearings ate defined, notice to
tbe parties. and all that sort of tb So "the.

6 scbeduling hearing which the Court shall hold."

7 JUPGE CAsaEa: Within the same

8 tim.frame period.

9

10

11

12

CHAI RMAN SOULES i With 10 days.

JUDGE WOOD: 10 days of what?

'ROFESSOR EDGAR: Of the r.qu..t~

JUDGE WOOD: Well l the reques t

13 shouldnlt be made until all parties have answered
14 to appear.
15 CHAIRMAN SOULES: Actually, this

16 dossn't kick in until you bave got appearances,
17 Judge.
18

19

JUDGE WOOD. All right.

CHAIRMAN SOULES. Then old D would

20 become E. Judge, what we've done here is, the
21 committe. 

IS consensus is tbat. any ty sbould

22 have the r 19bt to bave a SCheduling conference.
23 The only schedul Lng conference that is prav idea
24 for now Is, whenever a party believes that the
25 case n..de close 8upervis ion. tbat l s D. So we

SUPREME QURT REPORTER
AND EL I ZABETH TELLOCHAVELA V. BATES



250

1 bave IU9gestea that W8 insert anD.

2 MR. SPARKS (EL PASO): Luke, why don' t

3 you put tbat on 5 witbin C beoaus. it's the only

4 one it could apply to. You 'we got that

5 CHAI RMAN SOULES; All right. That' s

6 fine. It would be (5) under C. (5) under C would

7 be, "At any time . party may request a icheduling

a h.aring whiob the Court shall hold within 10 days

9 of the reques t. ø

10 PROFESSOR EDGAR: Well, now, the top

11 of C talks about "within 30 days after the geD 81
12 appearance of the last defendant to .ppear. ø Then
13 we don't want to say Wat any time.- You might
14 say, "within any time ther..fter."
15 CHAIRMAN SOULES: Well, wby don 't we

16 just strike out eany time."
17 PROFESSOR EDGAR; That's right.

18 JUDGE CASSEB: That l 8 it.

19 CHAIRMAN SOULES: "A party may request

20 a scheduling bearing which the Court shall hold
21 within 10 day. of the request.- Then D would st.y
22 D.
23 MR. BEARD: NOw, are .11 of those

24 subseotiofts on 0 back in under that, too? Are you
25 gOing to repe.t that?
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CHAIRMAN SOULES: That \-iill be C-S., so

2 we don. t cbang_ D.

3
.

MR. BEARD: Well, you' re requ irea

. under tbe p~.s.nt D to file -- under 1 aDd Z

5 you're supposed ta do certain things.

6 CHAI KHAN SOULES i We' not going to
7 talk about baw complicated it is or why it ne.ds

8 special attention. It's just that if you want to
9 have a hear iog .0 sCbeduling, you. 11 9 a

1 () bear ing "

11 JUDGE CASSBS: And then goon to

12 something else.
13 CHAIRMAN SOULES: And tben D g08s into

14 trying to get a certification as a complex case.
15 MR. SPARKS (SAN ANGELO); So I 9 a r

16 what you are saying by 5 is, that any party can
17 request a schedul ing bear iog before a judge under
18 C to amend the alr..dy schedule tbath.. b..n
19 filed.
20 CHA! RMAN SOULES: For any pu rpos..

21 That or just whenever be f flee h is proposal.. In
22 other words, whenever you file, Sam, your -- C-l,
23 C~2 and 3, you could say, -I want a hearing on
24 this.ft Of course, if it's C-2, 10 days is not

25 gQing to work.

S
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1 MR. SPARKS (SAN ANGELO) # Say you VB

2 added additional parties and everybody ba. aome
.

3 in, and WB all file. new plan. 20 more days go

4 by and we want to amend that plan.. Can you do it

5 under 5, is wb.~ I'm asking you.

6

1

CHAIRMAN SOULES: Yes, I think 10.

PROFESSOR EDGAR: Now, would you refer

a to the sah.aul lag conference under D as .

9 SCheduling conference or as . scheduling b..ring?

10 CHAIRMAN SOULESi I tbink it ought to

11 be "h..riD9,Ø beaause "h..ring" alr.ady requires
12 notice to the parties and open court and that sort
13 of thing.
14 PROFESSOR EDGAR: Okay. So you want

15 to change that "conferenceu on the last lin. to
16 read "h..ringn?
17 CHAIRMAN SOULES: Well, conference

18 permits it to be held in chambers. If partie.
19 don't. object, hearings can b~ held in Chambers,
20 too. Don't you think that ought to be ~hearingn

21 because we know what hearings are?

22 PROFESSOR EDGAR: I agree..

23 JUDGE CASSBa: Where are you

24 Chang ing1

25 CHAIRMAN SOULES: That's in Line 3 of
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1 D, tbe very ias t line on Pag_ 3.

2 JUDGE CAssia i Ok.y. Chang iug it to

3 what?
4 CHAt RMAN SOULES: To" sc bed U ling

5 h..r ing .."
6

7

JUDGE CASSEa 3 Ok.y.

PROFESSOR EDGAR; Although you do have

8 pretr ial conferences..

9 CHAIRMAN SOULES: Y.s.. Then that.

10 would be in tbe third line of the fourtb pag8,
11 too, "sobeduling hearings."
12 PROFESSOR IDGARJ And tbe next

13 sentence, the next line underneath that, too.
14

15

16

CHAIRMAN SOULES. And bear lng, yes..

PROPESSOR EDGAR: And in 2, also..

CHAIRMAN SOULES. "Conferencen would

17 be cbanged to "bearing" tbroughout so I could pick
18 up the notice requirements"
19 MR. BEARD: Under tbis scbeduling

20 hear log, tbe judge does not bave to do anything..
21 Øe listens to them and he just says "forget it,"

22 is that right.. Under 0, he has to do one, two,

23 three, four, five, six. But in this one he
24 listens, and he doesn't have to do anything?

25 CHAIRMAN SOULES: That's right.
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1 Whatfis been omitted i$ the opportunity to go t.o

2 the judge and plead witb him.

:3 Okay. We didn't luii"e any other Changes on

4 Page 4.
5 PROFESSOR EDGAR: Now, under rule --

I notbing on ..98 46 you did cbange B, didn't you,

7 the schedule a while ago?

8 CHAIRMAN SOULES # .. Scnedul 9

9 hear ing"?

10 MR. EDGAR: In B, in aii cases wbete

11 the prooeeding is not subject to a ~sch.dul."
12 rather than "plan." You know, we Changed "plan" to

13 "schedule" a while ago.
14 CHAIRMAN SOULES. Okay, good..

lS JUSTICE WALLACE: Is that "schedUle"

16 or "scheduling order"?
17 CHAIRMAN SOULBS: "Scheduling order."

18 JOSTICE WALLACS: Is it .. schedul.~ or

19 "scheduling order"? We referred to usoheduling
20 ord.r....
21 PROFESSOR EDGAR: Let's s.. what

22 Subsection E is..
23 JUSTICE WALLACE: It's on the motion

24 f a proposed schedu11n9 plan.

2S PROFESSOR EDGAR, I guess that would
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1 be dschedule oider.~ Yes, ~schedul!n9 order.n

2 JUDGE THOMAS: So, could .e jU$t sa,

3 like on E, "In all cases where t proceed 1n9 S iU'e

4 not subject to a scheduling order under SeQtion C

5 or Section DQ?

6 PROFESSOR EDGAR: Rigbt.

1 JUDGE THOMAS: Comma.

8 PROFESSOR EDGAR: Yes.

9 JUSTICE WALLACE: How did .scheduling

10 o~deiø get under ther. wben itw.. . .plan"
11 everywbere else?

12 PROFESSOR EDGARi I don l t know.. I

13 think Mr. Friessen probably was tbinking of those
14 alternatively in his mind because it would -.
15 CHAIRMAN SOULES. Well, unde% 0, .

16 close supervision case, yeu have to have an order.
11 PROFESSOR EDGAR: 11, you do under

18 C, too.
19 CHAIRMAN SOULES: Under C .. talked

20 about plan and tba" s --
21 MR. EDGA.R: Yei, we had. SCluiiduling

22 plan. tbougb. Tbe Courttben could render an
23 order. See, so it's going to be subject to a
24 SChedUling order as a result of . plan. See C-4,
25 so it would be scheduling order under both of
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1 them..

2 CHAIRMAN SOULES: That's tight.. There
.

3 ate some language inoonsistencies..

4 PROFESSOR EDGAR; At the top of P

5 5.
6

7

CHAI RMAN SOULES: Ok ay..

PROFESSOR EDGAR; I think we need to

8 take a look at Rule 166-13 (5) (b) .

9 CHAIRMAN SOULES & We' Vè got some

10 problems here with parenthesis 2 at the top of
11 Page 5 because of the provisions in Rule 166-B and
12 elsewhere.

13 PROFESSOR EDGAR; a(5) (b)

14 specifically, and Rule 63.
15 CHAIRMAN SOULES: 5(5) (b) and Rule 163

16 -- Rule 63, isn't it?
17

18

PROFESSOR EDGAR: Rule 63..

CHA! RMAN SOULES: On plead ing sand

19 discovery, which are 30 days and 10 days before
20 trial and 1 days before trial.
21 MR. SPARKS (SAN AN(UU.O): Let me

22 interject too because I'm going to be
23 corss-examined about this.. Ai you ad subsection

24 2 there, literally on its face, you can't get to
25 trial before 135 days. So you've got 90 days for
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1 discovery and 25 days before tbe trial tting II

2 And I was instructed specifloally tot.11 you-all.

3 nAin. t no damn Supreme Court going to .10w oar

4 Gourt. down."

5 I'm SEU: ious.. We try .ome c.a..s with 40

6 days af f ilin9.
7 MR. MORRIS: The anewer that 1s II

8 don't get on that track. Filing thoie -- over
9 tbere under tbe other two options, f i1. what you

10 want. That l 8 only for people who don l t do a damn
11 thing, Sam.
12 JUDGE CASaESI What l. tbe conflict you

13 said?
14 CHAIRMAN SOULES: W.' v. got 30 day. II

15 We'll get right to that.
16 JUDGE CASSBa: Tell me what tbe rule

17 is. I don't bave a copy.

18 PROFESSOR EDGARI Rule 166-8 (5) (b) II

19 JUDGE CASSEa i Says what?

20 PROFESSOR EDGAR: Well, it talks about

Z1 the 30 days. Let m. find it here. -If you expect
22 to call an expert witne.s wben tbe identity of so

23 and so bas not b.en previously d isclosed if
24 appropriate inquiIy. tben you must supplement to
25 include the names and tel hone numbers, but in no
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1 event le8S than 30 days prior to tbe beginning of

2

3

trial except upon leg court..-
CHAt RMAN SOULES: Tbe problem w itb our

4 Rules of Discovery, 81 they were overhauled in

5 1984, contemplated tbat-- we got. pretty serious

6 problem here on this (2) on top of Page 5.. And it

7

a

is a d i rea t can f 11 c it wit h t d !scovery rules..

The discovery rul.. tbat we set up in 1984

9 permitted us to take d !scovery aii along.. Of

10 aourse, 166 could .et a different soh.dale, and
11 without any kind of an order being entered,
12 discovery was to be supplemented not iess tban 30
13 days pr ior to tr ial, includ ing the de. ignation of
14 experts and a lot of people practice that, they
15 don't designate their experts until they get up to
16 that 30-day deadline for a lot of good reasons,
17 maybe some bad ones. Bu t, anyway there are a

18 few..
19 The way this Is set up, discovery ha. to be
20 completed 45 day. before the date set for trial,
2i 80 we've got an absolute conflict t re~

22 MR.. MORRIS: Luke, not really.. As you

23 know, I was on that subcommittee that put this
24 me.8 together.. Down there in G, once again,
251 you · v. been 91 ven the r 19 h t to ex tend t lme 1 1m! ta
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by agreement of the parties. And if you c up

2 to tbat 4S-day period and you bavenlt got 1~
.

3 completed, botb parties can extend it~ I know up

4 there 1 t sayi ø shall, ø bu t tbe f.el ing was th by

5 giving tbe parties tbe rigbt under G to extend

& their d i.covery. tb.~ thay wer. getting off tbe
7 hooJe.

8 CHAI RI.1AN SOULES II If .Rui.. 1 says TRCP

9 controls, then you can sUPPlement inside of 45

10 days. You can supple.ent down to 30 days, so

11 you're making discovery in violation of tbl. ru
12 without agr.ement.
13 PROFESSOR EDGAR: If the parties

14 agr.., Lefty, then you wouldn't have any problem.

15 But if the parties donl t agr,., then you would
16 have a direct conflict. So I don;t really think
17 that the rule really solves the problem.
18 MR. LOW: That's a re-drafting prOblem

19 that's gOing to take some time.
20

21

22

CHAI RMAN SOULES; And the

supplementat ion of the ruie, you know, at is if
you discover that an answer, w given, was

23 wiong. So a party Branson knows that an answer,
24 when given to me was wrong six man the ago ø and

25 answers it on 31 days prior to trial, he amends,
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1 wbich 1s his duty. And when he b~s done t,
2 he's s traightened it out under the rules, he has

3 no more responsibility to me. I'm out off from

4 disoovery long sinoe.. And he isn't going ree

5 to me taking the deposition of a quy over again

6 becaus. be do.sn. t have to. So I don l t get any

7 discovery on a ohanged answer that he knew was

a wrong wbenever it was 9 lv.n.

9 I don l t mean to blame Frank. a. would never

10 do that to me. But there.s an example of bow it
11 can happen, and the rul.i are in conflict there
12 and they need to be straightened out. Are we
13 gOing to -- and for information that constitu s
14 supplementation and gives rise to the need for
15 discovery, is that good cau to take discovery

16 within 30 days?
17 MR. SPA RK S ( E L PAS 0) : I t h 1 n k the

18 place to attack this problemi though. is is
19 166-B li Becau 166-3 on the 30-day rule is really

20 almost in a partioularly in a medical

21 malpractioe ca.e or a products case 18 your

22 continuanae motion II
23 PROFBSSOR BDGARI Is wbat?
24 MR. SPARKS (BL PASO): Is.

251 continuance motion on 31 days before a trial you
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1 get your ~- thé teal pert.. You have to run out

2 there and take their depositions and then you have

3
.

to name your experts and run out and get t , and

4 so the trial court just passes the ca . And I

5 really think we ought to attaok the p~obl.m

6 166-B.
7 Wbat's bappening is, the courts, witb t

a locai rule. are the p~.-tr ial rules, are sing.
9 "Plaintiffs will designate their ex rt. by

10 January Ii defendant's will do t its by February
11 1." And that will be 60 day. before tr 1a1.

12 And I noticed -- I haven't seen it, but

13 1119.rlin wa. s.ying in a talk be gave tbat tbe
14 Dallas Court of Appeals ba. .~cluded 0% reversed
15 because t trial judge allowed a witness to be

16 disclosed in violation of their rules, which is .
17 60-day rule, and said that that witness shouldn't
18 have been allowed to tify.
19 So I don't know how you're going to do it,

20 bu t I really to ink tha t we ed to amend 166-8 $0

21 that thes8 experts are des igBa enough time

22 in advance for tr ial so that we could comple
23 discovery.
24 PROFESSOR EDGAR: The sehedul ing order

25 should take care of that.
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MR. SPARKS eSL PASO); TnataB right.

2 But there is no scbeduling order in this part of
.

3 tbe AdminisLrativeRuL... Tbis Is wben you donit

4 do anything, as Rusty oalled my attention to it.

5

6

7

8

PROFESSOR DORSANiO: Tbis last 45 days

is when SO peroent of all d isoovery is d '"

MR. BRANSON: The person that gets a

produots or malpractice suit into this t slot
9 doean l t need an expert anyway.. You can' t pass ibly

10 get through tbis process with. medical negligence
11 suit or products suit.
12 MR. SPA RK S ( E L PAS 0) i Y .., but

13 prOblem is, . lot of time. one sid. knows always
14 when they lose the ir e"per t they just consul t
15 until a few days before trial. But you're right,
16 there. s an abselu conflict that ñas to be

17 remedied either here or mOrei practically, I think
18 in 166.B.
19 CHAI RMAN SOULES a We 11 ø you a ve 90t two

20 dates. So really, Sam, it seems to me like we've

21 got to deal witb botb. We S V8 got to say that

22 supplementation has got to bø done by a date and
'23 discovery fin isñed by a subsequent da because

24 when that supplementation com.s down you n. time

25 to take discovery if you f..l you need it. What

S
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1 if 166.B(5) Were chang to say~ 45 dayi this
2 were cbanged to say 30 days and th would give

~

3 you 15 days to try to ge' the work done, and if

4 not to at least set . b.i for good cause?

5 MR. SPARlS (Et PASO): I'm sure I'm in

6 favor of that because i e. aore and mor.. just like

7 tbe rest of you, I'm taking a deposition, ..Y~ Oft
8 the first day of trial or tbey take a d osition
9 on the first day of trial because of the

10 SCheduling with the lawyers and the witnesse..
11 And the judge says, .Well, I sm not gOing to grant
12 . continuanc., thia case has b.en set, but before

13 Dr. Jones testifies yau can have bis depoBition
14 Tuesday night." And, you know, we're all doing
15 that all the t im.. It s..ms to me tn. t that the
16 purpose of the rule was to avoid it and w. ought
17 to really try to avoid it by the rules.
18 MR. ADAMS = I f you' ve got a c...

19 that's worth all of this discovery that you're

20 ta¡'kingabout, you i re going to depose with those
21 experts, you ø re going to bave a 80hedullng order
22 and that's going to prOvide for d.sig ion of

23 witness.. and the time to take your depositions

24 and all this eort of thing, and if youlr. not

2S I going to bave . so bed u 1 lag ord er, I think you
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1 ougbt to just l..ve it 1 ike it is $ If neltb
2 party car.. enougb to bave a scbeduling order

.
3 rendered, tben it l S not a d l.tiDot enougb ca..
4 be try lng to d raw some rule. on a hear ing.

5 CHAIRMAN SOULES: In this room and

6 after. lot of years at it, 1111 s tbat we often

7 have to wake ours.lve. up to tbe fact that we i re

8 trying 8 lot of spec 181 kind. of c...s i tbo.. of
9 us wbo are at tbis table, and tbey repr.. t not a

10 very large percentage of the case. tbat are on
11 file or tbat even get tried.
12 And the rule. have to accommod . also those

13 0.... tbat the otber half of the Bar praatic for

14 the other balf of the clients tbat are repre.ented
15 in tbe .tate and w. shouldn't leave a trap there.
16 We .hould have supplementation at some point and

17 tbe opportunity to do d iseovery if th want to

18 because. lot of tbose lawyer. never will file a
19 scheduled plan or a motion to get a ca.. set for
20 .upervision. They'll just try ir cas.., and

21 probably that v s the best way to have cases tr iea,
22 because people don i t have to p too much to g8t

23 that kind of trial, and tbey get 8. goad a tr 1.1

24 as tbey need.
25 PROFESSOR EDGAR; Well, if the

R ERS
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1 s.n~iment of the group Is that maybe 30 days Is

2 too $; a time i.uidei Rule 166-B$ tben if we
3 recommended tbe amendment of that rule to 45 days,

4 that would caine witñ the 45 dayB r. , and

5 then there wouldn' t be any conflict between them.

6 caAIRMAN SOULES: Still don't have any

7 discovery after supplementation, and that l. why I

8 .anted to move tbis to 30, 80 there would be a

9 IS-day per lod between supplement ion and

10 discovery outoff where you could at l..at scrambi.
11 and try t.o set up good caUse :i f you couldn 8 t get
12 it done..
13

14

MR. aRANSON: That sounds 109ioa1.

CHAIRMAN SOULES: Okay. So ..'11

15 cbange 166-a to 45 day. and this an. to 30.
16 MR. BRANSON: Luke, ISm sorry I was

17 out of the room when you-all d iscu...d 0 under 4.
18

19

There \la.a question that bothered me rougbout

the Task Force that I nev quite understood.

20 What happens if the judge do.sn l t hold . hearing?
21 It 8ayl "shall."
22

23

J!iR.. INS: We fixed that..
MR. BRANSON: You did? Okay.. It's

24 been handled..
25
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1 CHAt RMAN SOULES = Well, we r ly

2 didn't fi~ D. It says, "If at any time the Court

3 believes.~ Suppose he says, HI don't believe.~

4 MR. HCMAI NS: Su t you f Lx the

5 scbeduling hearing. Are you ~.lkiDg about

6 under ....
7 MR. BRANSON i 4-0.

e eRAI RMAN SOULES; ae' stalk lng .bou t

9 0, and what if the jUdge doesn i t bel ve? That' s

10 tbe first full sentenae at tbe top of 4, Rusty.
11 We should probably say, -The Court shall bold.
12 bear ing," 1 ike we did on the other on..
13 MR. BRAMSON: Okay.. But let's say you

14 apply, and the Court is in trial, or the Court is
15 in the hospital and the Court. for some r.ason.
16 does Dot oomply by the rule. What are the
17 ramed ies1

18 CHAI RMAN SOULES: None now, because

11 it's discretionary wbether he doe. or doesn't hold

20 . bear ing.
21 PROFESSOR EDGAR: Well, it says the

22 court -shall" bold a hearing within 10 days of
23 request.
24 CHAI RMAN SOULES: Oh, I see.

25 PROFESSOR EDGAR: So it says n shall
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1 hold.. "
.2 CBAIRMAN SOULES: I'm not reading it

3 right.
4 PROFESSOR EDGAR: It s.ems t m. you

5 have to got to go back to mandamus. If that 11 a

I mandatory duty and tbe Couxt fai18 to do it, just

7 lile failing ~o bold an in-ca.era inspeotion 0%

a something like tbat.

9 CHAIRMAN SOULES. If you 'X8 entitl

10 to . bearing. you l re entitled to . heaeing. You

11 can get tbat. You may have wisbed you h nOt..

12 PROFESSOR EDGAR: I r lly to ink,

13 thougb, that language could be altui.ned up, saying,
14 "If at any time the Court believes,. it require.
15 ~- I th ink it maybe should say l U Should Court

16 deteemine that the cas. requlxes 0108e supervision
17 it may ~_u ratber than -- I tbink tbat '. a little

18 more judicial.
19 CØAI aNAN SOULES: Prof..sional.

20 PROFESSOR EDGAR: .Should tbe Court

21 de rmin.."
22 CHAIRMAN SOULES. Or U if at any time

23 the Court determines." Tbat would be the least
24 language ch ge.
25 PROFESSOR EDGAR, nIf any time the
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1 Court determines."

2 CHAIRMAN SOULES. If you w t to

3 cbang_ it dlfferentlYø Sadl.y, at's fine with

4 me.
5 PROFESSOR EDGAR: That S $ fine. I

6 d on l t c . r. .
7 JUDGE CASIBS: Where ar. you now?

8 CHAIRMAN SOULES: We fre just back OD 4

9 up tbere at the top. Ins ad of "If at any time
10 the Court believes," cbang_ it to, "If at any time
11 the Court determines that. aase requires," and so
12 forth.
13 All right. I was distracted there. Someone

14 was mak iag a comment about one of these rules on 5

15 or 6. Was it you Sam Sparks of Ian Angelo?

16 MR. SPARKS (SAN ANGELO) = Wha t happens

17 on -- almost any personal injury ca... you want to
18 take the doctor fS deposition as alose to the da
19 of trial as you can take it. And under tbese

20 rules, you can't do it. I mean, 30 days under

21 what you amended it is 45 right here, 30 is

22 better. But, you know, I don't se. wby

23 parties by sgr ment can1t agr.. to take an expert
24 or do some discovery closer to the d at. of tr ial.
25 PROFESSOR EDGAR: They can under G.
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1 Look under a, Sam.

2 MR. SPARKS (SAN ANGELO) # All rigbt.

3
~

JunGE CASSSB = 11 me what da you

4 changed 11 You oh.,¡ftg 45 to 301

5 CHAIRMAN SOULES: Yes, sir. In this

& rule on page --
7 JUDGB CASSSB: 5",

8 CHAt RMAN SOULES i 5, in the th i rd

9 line, w. changed that to 30.

10 JUDGE CASSBS: Ob, okay.

11 PROFESSOR EDGAR: And then you Ire

12 gQing to recommend tbat 165-8 (5) be changed to 45",

13 CHAIRMAN SOULES: That's rigbt, to

14 create 45.
15 PROFESSOR EDGAR: Is that Sam Sparks 1

16 cammi tt.. d lecov.ry rules?
17 CHAIRMAN SOULES: Exactly.

18 MR. SPARKS (SAN ANGELO) i You know,

19 Gilbert. and I are stand log here talk ing '" You i ve
20 got a personal injury charge, you're going to h
21 a doctor t.o at lfy. A we.k before tr ial, he

22 walks in and be says, ~i can't aome and tify","

23 You know, tbe other side lookS at you and say.,
24 "I'm not agreeing to any damn deposit1on.~ And

25 you go to Lbe judge and eay, .Well, Judge, ¡want
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1 a oontinuance." And he says, "Ob, no, I'm bound

2 by these rules here. You're going to trial."
3 CHAIRMAN SOULES: You've got good

4 oause, thougb, s...

5 PROFESSOR EDGAR: There's ano r

6 problem, Sam. And you're ri.gbt; motions for

7 oontinuance are a separate problem. and tbey t re

8 dealt with on Page 6, under SUbdivision H. We

9 talked about this 1n the subcommittee .arlier

10 today, too. There's a problem here in a conflict
11 between this and our curtent motions for
12 continuance practice under Ruies 251 througb 254.
13 And that needs to be separately addressed by tbe
14 Supreme Court becau.. you'r. right, I tb1nkthat
15 might be a propergrcund for a continuance under
16 our current rules.
17 MR. SPARKS (SAN ANGELO): Well, in the

18 ourrent rules, you donet have to sbow
19 unavailibilty for the first continuanoe and the
20 next one you do.
21 PROFESSOR EDGAR: That' $ right.

22 That's right.
23 MR. ADAMS: au t the rules r 19h t now

24 only requ ire reasonable not ice to take a
25 depOSition.
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CHAI RMAN SOULBS: 'tha t'. rig h t.

MR. ADAMS: And rfHU$Onable notice may

3 be tbe week before a tr lal. That still be
4 reasonable not ice. Under tbese rules, you l re

5 going to take all that out.
6 CHAIRMAN SOULES. S..., the i. onable

7 notice provision of tbe deposition tbing is under

a flte rigbt now, but that is the only discovery

9 tool there Is tbat doesn't have a 10A9 fus.. If
10 you get into a tight spot and you have to have
11 discovery close to t1' ial, there l s only on. way and
12 that's depositions. And that's why we've got to
13 keep that reasonable and not start 9 1v ing a bunch
14 of arbitrary de.dlines back into depositions
15 because at least you 'v. still got that way out.

16 MR. AOAMS: Is tbis gOing to cut this

11 off with this 30-day or. 45..day rule and are they
18 going to cut off -~
19 MR. SPARKS (SAN ANGELO): Sure #

20 because you don't have a agreement.

21 caAIRMAN SOULES; Except good Cause.

22 You would have to sbow good cause.

23 MR. SPARKS (SAN ANGELO) i Well, then

24 you have got to amend that to say by agreement or
2 5 goad c au s e 1/
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1 CHAIRMAN SOULBS: ..11, it says that.

2 PROFESSOR EDGAR: That. s at it says

3 on subdivision G.

4 CRA! RMAN SOULES: On G.

5 MR. ADAMSI But tben you bave got

6 take up the Court' s time with a motion and a

7 hear ing OI

8 CHA! RMAN SOULES: That' s rig h t.. Bu t

9 wbenever you cut off discovery ,you bave 90t to

10 show a good cause to get it or by agre.ment.
11 MR.. ADAMS II I tbink the otber party

12 ought to sbow. prejudice. Th. party who doesn't
13 want that deposition to be taken is tbe party wbo
14 ought to file the motion and ought to com. forward

15 witb 80mething tbat substantiates a reason to have
16 it other than just some arbitrazy rule.

17 eRAI RMAN SOULES II Tha t · s not vb. r. the

18 burden 1s an discovery. I m..nø maybe that woul.
19 have b..n a better way to .0 it.
20 MR. BRANSON: Maybe we ought to make

21 h1$ client sign.
22 CHAI RMAN SOULES: I l m Bor ry.

23 MR. BRANSONI Heybe w. ought to make

24 his client sign.
25 eHAI RMAN SOULES: Let's get on, if we
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loan.. We do have some problems with this

2 oontinuance", They ne.d to go into tbe rules.

3 It'S. quat r to five, so .e oaD wor' ..

l lat. as you-all. want to wor' '"

5 W. didn't bave anything else on Page 5f

6 exoept .... let' s aell her. '" Okay. Tn · $ all lI Now R
1 on H, I objeot to the oertified mail.
8 MR. BRANSON: Sinc. there is a

9 conflict between the ourrent rules and t

10 proposed Administrative Rules, would it be
11 appropriate for this committe. to move that we
12 delete that portion?
13 CHAIRMAN SOULES: The certified mail

14 portion?
15

16

MR. BRANSON. Yes '"

CHAI RMAN SOULES; I th ink so. How

11 many feel w. ought to delete it? How many f..l
18 you ought to have to communicate with your client

\19 by certif ied mail to be able to prove it to the
20 Court with. green card? No hands.
21 Bow many fe.l you ougbt to be able certify
22 to the Court that you have mailed your client a

23 copy and the Court ought to accept that subject to
24 some oont.st~ Show by hands.

2S I MR. BRANSON: I would suggest tbatthe
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1 entire provision currently conflicts with our
2 Rules of Civil Procedure~ Ivould move that tbis

3 committe. urge tbe deletion of the entire

4 provision page and continue with our Rules of

5 Civil Procedure on continuanae. And I dDft't tbink

6 tbat 8V8r got a fair .nd re..onable bear ing in the
7 Task Force, at l..st, Dot at any committ.. meeting

8 I was present at.

9 CHAIRMAN SOULES: Well, that is the

10 recommendation of tbe committ.. tbat met that
11 these provisions be put into Rules 251, 252 and
12 254 where we have tbe procedures for motions for

13 continuance and the reqUisites.
14 MR.. BRANSON: At this time I would

15 move that rather tban putting tbem in rUléS,

16 we merely urge . Court to delete Sectlon Hand

17 continue with our present rules on continuance.
18 JUDGE WOOD: Without baving heard all

19 tbe reasons in tbe Task Force J I would agr.e.. I
20 donit s.. the point. It simply presum.., I would

21 a..ume. prima facia that tbe lawyer is somehow or
22 another not adviSing his olient of it and
23 violating his fiduciary relationship with this
24 Client. But 8S I say if it U s been basbed Gut and

2 S that' s what everybody wants -~
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1 MR. BRANSON: Tbat t a really Dot wbat

2 happened in the committ.e. Any time anyone

3 attempted to address this problem, tbey were

4 repressed in the Task Force.

5 MR. SPARKS (EL PASO) l Well, that IS

6 not exaatly righ~. They finally did a.end it ..
1 you Gould send a c~py of it, but you didn't have

S to have a signature. rar awbil. tbey were strong.
9 PROFESSOR EDGAR: It only required the

10 signature of your client for a while, 'rank,
11 remember?

12 MR. BRANSON: I'm not suggesting tbere

13 wasn't d isaussions, but I'm suggesting tbat at tbe
14 point in time this rule was discussed with the
15 full Task Force there was pressure placed On tbe

16 Task Foroe that wa. undue. And tbe rule was not
17 representing tbe major ity of tbe Task Force
18 member.. I t was merely wbat tbe T..k Force
19 thougbt tbe Chief Justice desired.. And I would
20 urge that this committee at least go on record
21 oppos ing Sec t ion 8.
22 JUDGE WOOD i Well R I have stated my

23 pos it ion on it and I a9 ree, bu t we. re not doing
24 that here today, are we?
25 MR. BRANSON: RD. We'r. at Section 8.
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JUDGE WOOD i We' re not d iSQu$s ing

2 philo8ophy.

J

4

6

MR. BRANSON: Well, but it does

oonflict with the current :aul C i v i 1 P r OQ..d u r e

5 so it gives us an opportunity to address t t.

CHAIRMAN SOULES; 've got a motiOn

7 to delete Subdivision 8 because it confliQts with

8 Rules 1 and 2 because it puts requisites of

9 motions for continuance in two places, two

10 independent sets of rules which would be
11 confusing_ Is there a second?
12

13

MR. LOW: I second it.

CHAIRMAN SOULES: Mov. to second. All

14 in favor show by hands. Opposed? It is unanimous

15 that w. delete --
16

17

MR. SPARKS (EL PASO) i I voted no.

CHAIRMAN SOULES: Oh, I'ro sorry. Two

18 opposed.

19 MR. SPARKS eEL PASO) i On my vo , I

20 want the record to reflect that I am not for 8 as
21 written, but I think we have to address it, and I
22 would -..
23 CHAt RMAN SOULES i What are w.

24 addressing? The fact that you givé your 01 nt a
25 copy of the motion for continuance, is that tbe
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1 .~pect of it tbat you want to address, Sam?

2 MR. SPARKS (EL PABO) i Yes. Tbere wa.

3 . lot of support for this, not just with tbe

4 Prof.ssor but also with the trial judge. in the
5 Task Foro. and I don't lik. this. I am ally
6 more for making uniform rule. of cont uanc. in

7 the 251 series. I'm not for baving to get.

8 olient to sign it. And I've sure got mixed

9 emotions about mflillng a copy, but I voted for

10 mailing a copy and I think that's comprOmillH!

11 that I would probably support, becaus. I wa.

12 convinced with tbe problems that are 90109 across
13 the state that that may be . way to _llmina some

14 of tbe continuance. that were not valid.
15 i just think we have to add teis it ratber
16 than recommend to tbe Court that thii be deleted,
17 because I think iometbing is going to bappen and I
18 just assumed we had input on it.

19 MR.. 13RANSON: Sam, that was the type

20 of statement tbat was mad. in the Task Force, but
21 I never did find out wbat the eau.. that went

22 acrols the state would be. This administrative
23 s of rules ii to attempt to address docket

24 problems. I submit Bection H doe. not do that.
251 PROFESSOR EDGAR: Wei1, tbis was
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1 particuiarly a concern, as I recall, in dom..tic
2

3

4

5

6

7

8

9

10

11

12

Cases where parties wan the d i vorCe and they

were calling the judge and wanting know, "Why

in the hell can' t get . d i voree? And t
Court then looked at the docket "Well,sa ,

the pazties came in and ..ked for . continuance."

And the parties didn't know anything about ita but

the attorneys had done it without their client's

consent. Now, as I reCall, that was part of the
\

problem, wasnlt it, Judge Casieb

JUDGE CASSEB: That's correct.

PROFESSOR EDGAR: -- as we beard it?

13 And the tr i81 judg_s were very concernea about
14 this and felt that if the client, in some way, bad
15 to be a party to tbe continuance, tbat less
16 continuances would be granted.

17 MR. MCMAINS: Yes. But this is also

18 in Rule 3, it ien' t in Rule 4. The first section
19 of it .ays tbat RUle 3 doesn't apply, if tber_'. .

20 category ca.. tbat control. Rule 4. So whoever
21 the lawyers were doing that, that fixed it..
22 MR", BRANSON: If i.t l IS a problem in

23 domestic relations eases, we could leave it in tbe
24 domestic t.l.~ions.
25 PROFBSSOR BOGAR: I'm just trying to

512..474-5421
CHAVELA V.. BATES

SUPREME COURT REPORTERS
AND ELI ZABETH TELLO



279

1 reoonstruct what happened in tbe Task Forc. tha~' 8

2 all. I1. not trying to a.end it one way or tbe

3 other..
4 MR.. MCMAINS: But, I ..an, I think

5 had already established earlier on that we had

6

7

takent family cases aut of Rule 3..
MR. BRANSON: One thing tbat got

a eguelobed when we attempted to d iscuss in the Task

9 Force that r.ally bothered m. was, by doing this

10 in Rul. 3 and making it applicable to family law
11 in Rule 4, you really have taken the profe51 ion of

12 law and changed it something otber tban
l~ prOfessional. You basically said, nLa.yers aannot

14 be trusted, and we' r. going to aoknowledge tbat by
15 the Administrative Rulei... And I bave not seen in
16 17 y.ars of law practice tbat that is tbe c....
17 And I objected to it tben.. No on. r.al1y car.d to
18 discuss it with the Task Force. I object to it
19 arduously now, and I consider it an insult.
20 CHAIRMAN SOULESi Did you bave .

21 comment to make, Judge ThOmas?

22

23

JUDGE TBOMAS: Going back to what was

sa id, I do ilg r that there was SOme conversation

24 that this was a prOblem in some family law eases,

25 but I got t impression that it was a problem in
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1 tbe smaller ar.as a$ oppo.ed to tbe speaiali.ed

2 family courts. And I'll certainly go on r_oord .s
3 ..ying tbat it is not sometbing tb.t tbe family

4 law counselor the Board's c.ctit ied family law

5 specialists, who bappened, also, to be judges,

6 f.el is nac.ssary.
1 MR. LOWI I think, as Pc said"

8 tbat's d..lt with in the Canon'. of Etbics about,

9 you know -- I think it Qugbt to be d..lt with
10 there and not bere.
11 CHAIRMAN SOULES: Just from having

12 attended tbose, I think if w. don't address
13 mailing the thing to your client, at le , th

14 this is going to be . part of the Administrative

15 Rul.s just like it r..d. right now. Tbat is
16 something that the Task Force powers it be ar.
11 going to require.
18 M R Q B RA N S ON : I. till b 81 i. v. you h a v e

19 got nine reasonable men sittin.g on the court., and
20 I can't believe that they' re going to adopt this
21 and slap the legal professors in the face. :t
22 couldn't believe that from the Task Force. I
23 think if there is a grievance procedure
24 established, it. needs be followed.. And! f
25 lawyers are n doing that, they need to be

512-474-5421
CHAVEtA V.. BATES

SUPREME COURT REPORTERS
AND ELI ZABETH TELLO



281

1 repr imanded by the same token. I can. t see

2 slapping every lawyer in the face in the St. of

3 Texas saying, "You can l t be trusted..

4 M: R ,. ll0 RR IS: I t h ink you' r e rig b t, . t

5 l..st. in your perception, from my baving .er

6 on that oommit witb you. Tbe thing that you

7 mayr.call is tbat D.an Pr seen point.dout tb

8 this had been done in a coupl. of sta s, and

9 where it had been done, the motions for

10 continu.noe dropped by over 50 percent and it
11 helped get oases through the system. And tbat' s
12 the purpose of what this Task Force is doing, is
13 getting cases through the .Y. m.
14 CHAIRMAN SOULESI Now, if .e do

15 address it, and we really talk about just the
16 first sentenc., I think the rest of this H 1s in
17 the rules, .shall state the reason for the
18 delay.. ~ You always have 90t to s te the 9 round s
19 for the motion for continuance; that's already
20 there. "The Court shall make a finding on the

21 record," that' s not in the rule but we could
22 Change the rule~

23 But the last thing I want to point out is, if
24 this goes through the way it is, this says .all
251 motions for continuance." It doesn't even say
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1 dcontinuanoe of tbe tr lal da Il Every time youII

2 file tbe motion -- you're In trial y.øu can S t

3 take a deposition, yousr. in trial, and you want a

4 motion for sanctions delayedii Now, tnii says all

5 motions for continuance. And we f1 those a lot
6 moze often on pretr ial ..tters where r..lly it l s
7 just . lawyer. s confl ict, than we do on a tr ial

a dateii It .ay be intended to be directed at t

9 trial date, but that's not what it .aysii

10 PROFBSSOR EDQAR: It is; tbat' s wbat

11 was intended.

12 CHAIRMAN SOULES: Well, tbatls not

13 what it says.
14 PROFBSSOR BOGAR: But tbat. s .hat ..s

15 intended.
16 MR. BRANSON: Did we Dot just vo ,

17 Luke, to recommend to the Court tbat tbey d_l_te
lS Rule 81
19 CBAI KHAN SOULES t We did II

20 MR. BRANSON: Well, aren' t W. fHiH'¡

21 going back and doing just what we voted to do.
22 eRAI RMAN SOULES: We are. I just want

23 to be sure that everybody understands tbat the
24 risk of just Shooting at it tbat way is tbat tbis
25 is going in 1 ike it reads.
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HR. BRANSONI Going in wbere?

CHAI RMAH SOULES: In the

Administrative Rules.

MR. BRANSONi To go wber

CHAIRMAN SOULES; To be promulga

the Supreme Court of T.~as and make it a ru

w. all have live with.
MR. BRANSON: Well, isn l tit to be

addressed by the Supreme Court? I mean, we' not

assuming approval of the SUPreme Court of that

Task Fore., which I would submit was not an

adequate study of this problem.

CHAIRMAN SOULES: There's a high risk

that this will gO in like it's written if we don't

address the specifics of it that we object to and

if -- in other words, I don l t want to --

HR. BRANSON: Is that right? If we

recommend to the Court that Rule H conflicts with

by

that

Our current rules and recommend against, is there

a high risk that the Supreme Court will adopt that

verbatim?

JUSTICE WALLACE: Repeating again w t

I said tbis morning, there are 9 individuals on

the court, and on every otber ruie tbat we

CODS iderea up there everybody has had their say
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1 majority vo .
:2 CHAIRMAN SOULIS 8 My respon.e may not

3 be exactly 11k. being b.ard , 'rank. i '. saying if

~ 4 w. just put it to them? up or down, we may not

5 bave communicated all we wanted the. ar.. If
6 it'. goin9 to be adopted judge. -- if you don't

7 8gre. with us to excise it totally, listen to the
8 prOblems tbat ate t re and at i.ast .ddres.these

9 whete .ver you accept B at least ahang8 it, in

10 other words. So far all we've told them is up Ot
11 down. We haven't told them --
12 JUDGB WOOD: What we're objecting to,

13 Mr. Chaitman is. should -- certainly a motion for
14 continuance Should be written and signed and it
15 should state tbe r on., And I would aSsume wbat

16 we're objecting to -- or sam. of us ate objecting
17 to -- is the elite words ~by the cli.ntH and shall

18 ,contain a certif ication by counsel that copy has

19 been mailed by oerti£ied mail to his clieat. Th
20 expression, I assume, is what we're objecting tOø
21 isn't it.
22 CHAI RMAN SOULES:: And the word .. all"

23 as opposed to . motion for continuance of the
24 trial date.
25 MR. BRANSON: And Why should the tr ial
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1 judge enter a specific reason for t

2 Gontinuanoe?

:3 JUSTICE WALLACE: ! f reason to set

4 out in tbe motion and the judge s 19n$ the order is

5 that not a find ing on the record or tbe reason for

6 tbe aei4Y?

7 MR. BRA N SON: ! tal way s has b.. n .

8 JUSTICE WALLACE: It looks like that..

9 just. duplicate to me.

10 MR. BEARDI I spa.eto tbem tbe last

11 time we had it up. I dan', tbink tbe trial Gourt
12 should do anything but, you know, grant or deny
13 tbe.. motions. And it1e only on finding. of fact
14 and conclusions of law we should say anything
15 else. I said that the last time we went through

16 it but -- the trial oourts have got plenty to do

17 and it dependS on the lawyers to go draw it up

18 anyway. The lawyers ar. going to draw it up with
19 all tb... reaSODS in there. I just don't tb ink

20 the Court should have to make anymore findings.

21 MR.. MCMAINS: I just thought tbat

22 maybe the Court might like to know, at least I

23 want it in the reoord, it is sufficiently
24 inexplioit as to what a client is.. I td be real
251 interested if you ever get down to the Witlog and
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1 Styers case (pbonetic) a.se, to find out wbether

2 Or not lawyers send motions far continuance to t

3 insurance company or to his insur , in order to

4 identify who be tbought his client was, or to

5 whetber Dr not be ought to send it bo , or
6 only the ,insured, or whatever. I roean, it' s tJi.at
7 type of nonspec if ic i ty that there l. . lot of
8 tbings bere that don't meet tbe eye. They ar.

9 designed to deal with, you know. a specific type

10 of problem. Tbere ought to be some otber way to

11 control it. But 18m inclined to agre. witb Frank,

12 just Slapping everybody'. face becaus. of a few

13 violators, is not a good way to handle it.
14 CHAIRMAN SOULES: Okay. I just want

15 to be sure everybody' s comments are on record.

16 We've taken. vot.i and Frank 18 right. But at
17 least if tbe Court disagrees with us, I want tbem

18 to be able to look at this and see the reasons why
1 9 we d i d 0 b j e c t , an d i f w El at" e 90 i n 9 to t ak e any

20 par t of it, at least try to take only those parts
21 that make sense.
22 JUDGE THOMAS: The other e~ tremely

23 controversial are., at ieast, that we've hit 80
24 far were, you know, the effectlv. dates and we

25 came up in that situation with an a1 rnative.
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1 And, you know, going along with what. you say, my

2 exper ience from baving talked to tbe De.n and

3 served, also, on the Advisory Committ is, you

4 know, this is an ar.. where he's r..l big_ And,
5 therefore, if he bas a sbot of getting it back in
6 by making his pitCh to the Court, maybe this would

7 be another appropria place to say, "Okay.

8 aere's an .1t.rnative.~ So if w. did it on the
9 time limits and tbe effective dates, tben this

10 might be a good one to do it.
11 PROfESSOR EDGAR: Let m. make a
12 suggeition along that line. Let me just read what
13 I've kind of constzuatea ber.. "All motions fOE
14 continuance of the trial date s 11 be made in
15 writing and signed by the client or shall contain
16 . statement by counsel th . copy has b.en mailed

11 to the client. The motion shall oomply with tbe

18 applicable Texas Rules of Civil Procedure.~ And
19 that way then you l ve got to go back, and we ø re

20 right back to Rule 251 to 254.
21 CHAIRMAN SOULESi If the Court is

22 gOing to take any of H, bow many feel that's
23 acceptable or livable? Show your bands.
24 MR. LOW: That's all right. But I

25 have one comment on that. 251 allows the
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1 attorneys and so forth; 252 is just the client
2 only. So, now, if you say that, you know, "or~

3 that the clients received a copy, are you implying

4 that then the client d idn' t Sign it?
5 PROFESSOR EDGAR: · I t 11 be made

6 writing and signed by the client or shall øonta

7 a statement by counsel that a aopy bas been mailed

8 to the client.Ø
9 KR.. LOW: All rig h t .. Nh a t I' m say in 9

10 is, i se. where you' re mak ing it on the lack of

11 want of testimony, then tbe alient has got to
12 sign. I don't know. You know how the courts have

13 interpreted that, but that's got tø be Signed by
14 tbe client anyway. You might be implying in tbat

15 that the attorney ean do it in tbat s Itu.tioD at
16 you amend --

17 PROFESSOR EDGAR: Well, I think you

18 can..
19 MR. LOW: You know, maybe the cas.s

20 have held that, but the rule up here says -- Rule
21 251, iays by the attorney or the all t, the
22 affidavit here. I mean, if we're not running any

23 conflict, ! 8gr.. with what you're iaying; I'm not

24 disagr.eing_
25 MR. SPARKS (ELPASO)1 I disagr... I
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1 don' t tbink anybody is going to 9 a signat\u:e

2 with a rule that permits you to send a copy. And

3 I think t very -- and that' s the r on I vo

4 89. inst Prank' . motion. I tbink to .venbeve tbe

5 opt ion of bay ing a 01 i.nt 81gn is going to br g
6 prOblems to lawyers, because as a praotical

1 matter, wbere it.s . defense situation I usually
8 can figure out wbo my client Is.

9 As a matter of fact, the criticism ha. been,

10 you know, there ar. less plaintiffs out there that
11 would agr.. to a continuanoe if you had to bring
12 them in to s 19n a mot ion. Bu t just hav ing thOS8
13 words in there when I know with that option
14 lawyers are going to send copt to clients, and

15 baving signed them, just having that OPtion, I
16 think is going to br ing problems to lawyers. And

11 for that reason, my alternative position would

18 simply be a certification that you send a copy and
19 drop the language Wbaving the clients sign a
20 motion for continuance." And many time., it'. a
21 real problem getting a signature of a client.
22 CHAI RMAN SOULES: Would you accept

23 tbat, Hadley?
24 PROFESSOR EDGAR: I don i t have any

251 problem witb it, but wnatls wrong with the
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1 option? I mean, as long as the opt ion is there"
2 why how does that create a problem, Sam?

3

4

CHAI RMAN SOUL~S i I f I could I ak

to that. So tb.~ t r is on the stand under1

5 cross-e.amination be. s b.en suea. You had .

6 oPtion,dld you not, to bave your client el1a

7 tb is? Yes. Why did n ¡ t yau?

8 MR. SPARKS (EL PASO): That was my

9 answer, Hadley.

10 MR. BEARD: It still n..ds to be

11 mailed or delivered because occasionally you have
12 a client that does not want anythiDg mailed to

13 him --
14 CHAIRMAN SOULES1 Ma Iled or del iv.red

15 to the client.
16 MR. BEARD: -- or to his home, because

17 he do.an l t want anybody to know that he's b.en
18 sued.
19 PROFESSOR EDGAR: My only concern,

20 Sam, is that in view of what I remember from that
21 Task Force me.ting, that many of tbe judg..,
22 particularly, felt that the language of the client
23 signing the motion for oontinuance would reduce
24 the number of continuances.

25 CHAIRMAN SOULES: But the Judge can
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bandle tbat by saylng, -I'm going to re t s in

2 thr.. days and I want your client here to give

3 some stimony. I want to hear your client
4 this point.d
5 PROFESSOR EDGAR: I understand that.

6 Butt'm just trying to tbing of getting tbis
7 through the Supreme Court, tbat's all.

8

9

CHAIRMAN SOULES: Yes, i know.

PROFB8S0R BOGAR: I bave no problem

10 with proceeding with that suggestion personally,
11 but! don't know whether practically that will

12 sell or not.
13 CHAI KMAN SOULES: How manyf..i that

14 the option to have the matters signed by the
15 client should b. included in the rule? How many

16 f..l that it should be deleted from the rule? How

17 many f..l that it should be continued? Let me se.
18 that.
19 PROFESSOR EDGAR: I don' t. think it

20 should be, but --
21 CHAI RMAN SOULES i All vo s-- re liS

22 two. You vote, OiQuinn, to continue it in there?
23 MR. O'QUINN: It's optional either

24 way..

25 MR. BRA N SON: L uk e , w hat he's say in 9
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1 is, you leave out tbe defendant or client..
:2 PROFESSOR EDGAR: John W s voting tbat

3 we should leave the optlon in there..

4 eRAI RMANSOULES: Okay. t tV s 1 to 2

5 to delete it.. And tbe court sbould be appr ised

($ that there is feel Lng on commit t the

7 option should be preserved.. But the feeling is

8 that the alternative would be, "All motions for

9 continuance of the trial dates shall be in writing
10 and shall contain a stat..ent by counsel that
11 copy has be.n mailed Dr delivered to the ell t..
12 The motion shall comply with the applicable Texas
13 Rules of Civil Procedur... Q
14 MR. TINDALLI Could that be a trial on

15 the mer Its?
16 CHAt RMAN SOULES i Well, they use tr ial

17 dates on this..
18 MR. TINDALL: Well, in family law

19 cases you've got a wbole series of trials. That's
20 a day long -- well, you do, you have day-long show

21 causes..
22 MR.. MCMAINS: Well, at the moment,

23 this rule doesn l t apply to the family law anyway.

24 MR. TINDALL: Okay.. As long as 11m

25 not ....
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1 MR. O'QUINH: I don't underatand wby
2 this rule doesn' t eppiy family law aases..

3 CBAI RMAH SOULES: I th ink it May..

4 They use atrial da "and "trial setting".. Ei r

5 one is fine with me, whic er.. Does it r

6 anybody?
7 JUDOE CAISBBm Mr.. Cbalrman, subject

8 to be ing ov.r ruled age in by the Chair, I th ink

9 you' ve gotten into the Phiiosophy r igbt now on

10 tbat vote did not add tess the deal as you say

11 who is commissioned to do.. Sbow the confliet and
12 then try to r olve the conflict with it, .
13 existinq Rules of Civil Procedure. Now, I fm
14 saying we have gotten away from that and take a
15 vote to do away with this whol. thing, tbat, to
16 me, getting into the philosophy of this thing..
l7 I'm ¡ling you, personally, I always bave

18 b..n against it, but what I'm. ing is, we're
1 9 9 e t t 1 n 9 0 f f t r ac It be r e .. An d 1 f we. r e 9 0 1n9 to

20 start getting into philosophy on the.. rul.., we
21 ought to address to all of them onc. and fot all
22 and not keep jumping around..

23 Now, if these rul.., a. they stand bere, are
24 in conflict witb tbe Rules of Proceduze that we
25 l ar. on now, we ougbt to do it like you bave been
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1 doing t igbt along.
2 CHAI RMAN SOULES: S()me of that d id

3 some of tbe d iSGussion waa off point. and I a

4 se. tbat. And I apprea ia.. your br ing ing us b

5 on track. !be next Ghang that w. bad on '.g 6..
6 that wa. to chang., and I'll have to go tbtGugft

7 all the.e in order -- because tbe last b.ars on it

8

9 JUDGE CASSEB: Why don t t agr

10 quit at 5: 30, Luke, seriously.
11 CHAIRMAN SOULES: W. l r. not going to

12 resume on tb8se tomorrow, but we can adjourn.

13 MR. MORRIS: If.. l re not going to

14 resume then$ I think that .e ~- if .e're gOing to
15 do . philosophical-type vote, .. ought to sure try
16 to get that in before we quit.
11

18

CHAr RMAN SOULES: Ok.y. Let's do the t

but first I 'd like to get. va that will you

19 will refer the Changes back to the subcommittee

20 and whatever, you know; sort of like we d id tbe
21 Appellate Rul.., that we can express to tbe
22 Supreme Court the m.tt.~. tbat w. did bE ing up
23 earlier as being our requested changes.

24

25

Let me just 11 you what they ate so tbat

nobody is surprised. w. change "family law.
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1 Inta ~ title," delete the pravis tons to local rules
2 in F and G sa t t 1 family law mat rs are

3 controll_d by Rul. 4 and not by v I of

4 var taus local rules.
5 JUSTICE WALLACE: Luke, on pag_ 1

6 there w. changea "cblld custody" to

7 "conservatorsbip."

8 PROFESSOR EDGAR: C-3..

9 CHAIRMAN SOULES: C-3, '.cbild custody"

10 was changed to .con!uiu'vatot'$bip sball oräer.."
11 That takes oar. of the family law parts an Rule
12 5. That n..ds to be scrubbed out against Rule

13 185, "sworn acoount rule,. which we didn't have
14 time to do but w. know we bave to. Then on
15 page 9 --
16 PROFESSOR EDGAR: Signing of judgment.

17 CHAIRMAN SOULES; "Defer signing of

18 judgment" under B-3, instead of "entry of
19 jUdgment," the same problem .e've bad, that should
20 ba ud.fer signing of judgment..
21 PROfESSOR BOGAR: And then C-L, 8ame

22 thing..
23 CHAI RMAN SOULES: And C-l, the aame.

24 Change øentry" to .signing.- We did not have
251 anything on Page 10.
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1 PROFESSOR EDGAR: I think on 'age 10
2 CHAI KMAN SOULES: Maybe we did.
3 PROFBSSOR BDGAR; No, four lines from
4 th. bottOm of B, the word "th.n" shouldn l t be

5 there.
6 JUSTICE WALLACE: "Occurs ø Q and then

7 strike "then."
8 PROFESSOR EDGAR; Yes, sir.
9 eRA! RMAN SOULES: The word "then q

10 should be aeleted. Okay, strike that. And
11 we'va got to rev i.. a statute reference whenever

12 it gets codified for 200-A OD 'ag8 11. And tben

13 on Pag8 12 we have to signal a chang_ in 18-A to
14 cbange a word. Rule ll-A was wx itte. w r the
15 office of the preSiding jUdge of the
16 Administrative Judicial Region wa. called.
17 'xesiding Judge of the Administrative Judici.l
18 District. Tn.t.s not a big d.al t re.
19 On 'ag8 13, w. have a question as to whether
20 or not E applies to all budgeting in all courts or
21 witb just the budgeting for t AdminiøLrative
22 Reg ion, and that's on tbe rec4rd in our
23 subcommittee meeting and tbe Court can look at

24 tbat and decide. And then on Pag8 14 at the top

25 on i me.
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1 PROFESSOR EDGAR: Pagé what?

3

CHAIRMAN SOULES: Page 14.

PROFESSOR EDGAR: page 13..

2

4 CHAIR!oiAN SOULES, 0.0 we tuiv.a ah e

5 there?
6 PROFESSOR EDGAR: 9~B, th i rd 1 in~ from

7 the bottom, delete ø to be in effect. ø
8 CRAIRMAN SOULES; I em sorry. re is
9 tbat now? Page 13..

10 PROFESSOR EDGAR: Third line from the

11 bottom an Page 13.

12 CHA! RMAH SOULES: Ok ay..

13 JUDGE CASSES: '1.0 do what?

14 PROFESSOR EDGAR: Delete the word s H

15 be in effect,. and that then ties in wi RUle Ck

16 which you're gOing to give us.
17 CHAIRMAN SOOLES: That's right. Thank

18 you, Hadley. Okay, then we get aver here to C at
19 the top .of Page 14.. It should be ohanged to re ,
20 "Submit the 100al :tulsa," and this 1.s the
21 presiding judge of the --
22 JUDGE CASSEB. Local adminiatrative.

23 CHAIRMAN SOULES: uThe iocal

24 administrative judge will submit the local rules
25 adopted by their oourts to the presiding judge of
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1 the administrative region for rev! , comment and

2 approval before they are furn ish.a, ø is way

3 the Rules of Civil --
4 JUDGE CAsaEa l Take ou t t word

5 "transm1ittea"?

6 CHAIRMAN SOULES. 'he word q furn lshedw

7 I. used in tbe Rul.. of Civil Procedure,

S "furnished" instead of -transmitted."
9

10

JUDGE CASaBa i Ok 8Y.

CHAIRMAN SOULES. "-- Supreme

11 Court. U And add "for approval pursuant to 'ex R.
12 Civ. P. 3-A."
13 JUDGE CASSEB: 3-&?

14 PROFESSOR EDGARi Yes.
15 CBAIRMAN SOULES; We bave got Pag8 15,

16 Rule 9, tbat will now be 10. The local rule.
17 other tban that, thatSs tbe only change.
18 PROFESSOR EDGAR; Since each county is

19 going to bave to do it, tben maybe w.acb~ sbould

20 be proper, because .ach county is going to ve to

21 adopt local rules, are tbey not, wbich will
22 ultimately be approved by the Supreme Court?

23 18n ø t tbat wbat I was told?
24 CHAIRMAN SOULES; Right. Well,

25 actually, some of them. In the multi-district
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1 Gaunti$s, I gueS$ tbat's okay, too.

2 PROFESSOR EDGAR: So it would be each

3 county.
4 JUDGB CASSEB i They bave them in eacb

.5 aOUD ty now.

6 CHAIRMAN SOULES: In multi-county

7 d istr iets the rules can be d lff.rent in the court
8 in Zapata County and Webb County for tbe sam.

9 court. All right, Judge.
10 MR. TI NDALL: Yes.. aecause you have

11 anothez judge overlapping from another d triat
12 that comes in.
13 JUDGE CASSBa: So you have got

14 overlapped in some, right, and tben you got the
15 terms? You still got terms tbere you know.
16 CHAIRMAN SOULISI Okay, Sadley, I guess

17 I wasn't following you. W. just insert nlocai"

is and do we make any atber changes?

19

20

PROFESSOR BOGAR: Just insert "local. H

CBAIR~iAN SOULES It NO other Changes on

21 151
22

23

24

PROFESSOR EDGAR: No other cbanges.

CHAI KHAN SOULES i And then at the end

on Page 16, aqd a 1 i ttle II. ll1.. It says, "Local

25 rules shall not conflict with tbesè rUles"ø
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1 9Th.ee rules," that's a term that's used all

2 through, "tbese rules" and that's it. Anybody

3 object to those or got any add itional s1

4 JUDGE CASSia i ve got Øeffective

5 date....
6 CBAXRMAN SOULES: Effectiv.e date..

7 talked about that one.. Okay, now we l re ready to

8 philosophize, and X donlt $ tbat ligbtly.. i
9 know I' m ser tous. Who wants to start?

10 MR.. BEARD a Luke, ar. we going to have

11 . bigger attendance tomarrow?

12 CHAIRMAN SOULES: I don't know..

13 MR. BEARD: It. $ not a very fair
14 representation of this committe. for us to vote on
15 pbilosophy, I don't think..
16 CHAIRMAN SOULES: This committee was

11 notified in writing more than one. that this day
18 would be the day to pass on these rules, and the
19 Chair can do no more than notify everybody of the
20 schedule. We've got 661 pages of other businesi
21 to tend to, and weIll be lucky to get tbrougb tbe
22 important parts of it tomorrow and Saturday.
23 PROFESSOR EDGAR: I assume then we

24 will not discuss this matter tomorrow at all.
25 CHAIRMAN SOULES: We' re through with
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1 tbe Administrative Rule. for tbis ..ssion, and I
2 don i t know wbetber w. will get another sbot at

3 tbem..
4 JUDGE CASSEB i I ink, tben, let tbem

5 .Xp~.SB what t y want to express and don' t

6 have to take any k lnd of . va ..
1 CHAIRMAN SOULES: That's right... I'm

8 not expecting . va , but put everything the

9 table th you wisb..

10 MR.. BEARD. I don't think t Court Is
11 going to pay. lot of attention to us, whatever w.
12 would vat. with tbe limited group we have here..
13 That's all I'm saying.
14 CHAI RMAN SOULES: I know and I' m

15 sorry.. ItOs still not 5130, and tbi. meeting wa.

16 scheduled to last until 5:30.. Who wants the floor
11 first?
18 MR.. TINDALL: I want to talk about the

19 disposition r 8S.. Ilm not be to get some

20 verbal broad-side on the rules. I want t. r yto

21 work with what's been presented to us but
22 serious about recommending from tbis commit a

23 Change on family law cases.

24 Tbe rules as presently proposed treat all
251 family law cases the sam. and that l s simply
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1 wroDg. An Botton b~ougbt for temporary order.

:2 where tbe couple is just breaking up, an action

3

4

5

brought by Attorney General for paternity of .

cbild to get support, an action by . mother get

her child support enforced are t 11y diff ent

6 creatures from a couple tbat l. been mar r led far 35

7 y.ars and going tbrougb the pain of a divorce.

8 And w. 1n the couns witbhave strugg 1

9 this and have tried to oome back witb different

10 sets of requirements for the courts to give
11 expedited hearings on matters that involve a ne.d
12 for temporary orders wben they Ire in tbe house or

13 tbere's b..n a grab of furniture ar cars and no
14 on. is getting paid.. Tbose cas.. need toO be

15 mandated and be given expedited hearingl£.

16 Paternity cases ~h.re cbiid,en are not
17 getting support need to be given exped it.d
18 hearings. People that are not getting their
19 orders enforced for support ought to be given
20 expedited hearings. And we proposea far greater
21 disposition rates than what's in these actions.
22 Now, the other side of that, though, ii it is
23 wrong in the aounsel's opinion to start forcing
24 tbe dispOsition of tbe divorce aa.., not the.8
25 other mat rs that I don i t want to get mixed in.
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1 And what we have urged is that the divorces not

2 fall within this 90. 180 and 3'0, except wben any

.3 partyfl1es a motion for disposition.

4 Now, short of that it is wroDg to start
5 mandating the d ivotae aase. that are going to be

. set. Now,sooi811y, that is wroDg. Tbe courts

1 are not prepared for it. And it's not a probiem

a int courthouse of getting d iVQraes s if
9 that's what you ne . The problem is you can' t

10 get the parties oontEo1iea at tbe time of
11 separation or the orders are not being enforced or
12 children can't get paternity cases h.ard. That's
13 the problem on the .arly end.
14 And I urge this committe. to accept -- lIve
15 worked with Judge Thomas on this, our counsel is
16 unanimous on this; trying make some

11 sophistication about family law cases and not just
18 throw them into cases in the pot of liquidated
19 monetary claims, as they are vastly different.
20 And I think tbat tbat make. a sensible ahange in
21 these rules that we can live with.
22 JUSTICB WALLACB: Let.e understand

2 3 wh. t you l rea IS kin g., H. r r y, t h a ty 0 u leave .. .. you

24 take divorce itself and put it over in 3 with
25 other civil cases?
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MR~ TINDALL: It can be that tbe

2 deadl ine far d tspos lng of 50 percent 01 all

3 divoroe c not be 90, 180 and 360 from e t 1 me

4 that they are f ilea, but 90, LS0 and 360 from tbe

5 time any party file. a motion for disposition.
6 Beeau so mucb o£ our work involves people 1 lling
1 and then I talk ed to aaa ley, yes, .e know our

8 elients ar. talking and things are calming down.

9 And w. don l t want to set it and .e baan' t gotten

10 information from tbe pension pl in New York..

11 I mean, tbere are things .e do informally and
12 as long .. ..' i. talk IRg ,it dDe8D' t make sense if

13 we start getting pres..a by a trial docket on a
14 case. And 90 percent of the.e cases end up

15 getting resolved out of court. And, I think,
16 sac lally, that is a pol iey tbat sbould Dot be
11 disrupted. We all know, if you have bandled any

18 of these eases. tbat tbe tr iai a an be very, very
19 embittering on the parties.
20 So we don-' mind expedited luuidling of cases,
21 but let ~ s think of where it. needs to be done and
22 not on tbese m.tters down tbe 1 in.. And we D ie not
23 try ing to say tna t, "Hey, you have 9 at a bot
24 case. All the lawyers bave got to do after tbat
25 GO-day waiting period is file. motion for
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1 disposition and 's right on ttaok.~ But if
2 not ..-
3 JUSTICE WALLACEI Will you put your

4 pxoposal, tbo.. chang.., in writin9 and .end it to
5 us..
6 MR.TINDALLi I will. .bsoLu 1y

7 because ~-

8 JUSTICE WALLACB= Now, Frl....n

9 admitted at the Task Force hear lng, be x 1'1 gave

10 practically DO thought to family law matters.
11 had a little problem getting t report from

12 you-all'. committe. in, and .e just d ldn l t bave
13 input we n..ded.. So if you do that, I don l t tbink
14 that we will have all tbat prOblem witb it.
15 M.R.. BEARD: I urged that same argument

16 at the Task Force and it d idn l t come out that

17 way. In other words, if you want on a fast track.
18 one of partie. the can move for it, 0 rw iSEi,

19 just let it sit there..
20 MR. TINDALL: That's right, becaus.

21 that parlays back --
22 MR. BEARD: Dean Fr lessen doesn' t

23 really, I don i t bel lev., beiieve in tb.t~
24 MR. TINDALL: I called San Diego. I

25 l waa concerned that maybe w. are not going to
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1 change the way they do in California, and this is

2 the truth. I called San Diego; I oalled Los

3 Angeles, I called San Francisao, and I talked to

4 leading family law attorn.ys out there. They

5 don't do any of wbat's here 80 II. not teying t~

& -- you get to RUle 4 on family la. ea.e.. tbey
7 want you, within 60 days, to file. disposition
8 proposal for settlement of the case. Now. that

9 can l t be done. There's no .ay tbat anyone in a

10 middle-class d lVO'08 c... can possibly be ready to
11 excbange a settlement proposal in 60 days. nean
12 Freissen's reply to that .a., nAll you do is go
13 down and get an ext.nsion.~ Well, again, if
14 either party wants to make a motion for
15 dispOSition tbey can, but it's not r1gbt to put
1i everyone in~o tbe fast track aad tben make tbem go

17 to the court and get back out. That's all I l m
18 saying. I could 90 into some other prOblems that

19 you would have", And oftentimes attorneys or

20 there are third party interventions like
21 grandparents, and there are a who lot of ot r
22 1 ittl. prOblems you g into. But basically,

23 until either a9reed litigant seeks to move on it,
24 I don. t see what is being done soc tally here to

25 put everyone into this scheme.
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JUOGE THOMAS i Judge, tbe other thing

2 is that, at least tbe memo that I saw, is that

3 Fr l.ssea did look at and alosely .~.mine

4 recommendation of tbe ooun..l~ But then some of

5 the conclusions tbat be came up witb in tb.

6 r.d~aftID9 wbloh we bave got heret wblch be .ays

7 addresses tbe problems .8 st111 don't think

8 add reases the problems.

9 An example being Rul. 4 on .age 7, Whicb

10 talks about, Y.s, .. dId get. concession on a
11 mot ion to enlarge time for med 1at ion and
12 counsel ing. But the .xper 18noe would lnd icate
13 that you cannot have any meaningful mediation or

14 therapeutic counse11ng under some kind of

15 arbitrary time limit. You.al1 have to settle this
16 in 60 days or go back to court, and whatSs the

17

18

19

judge going to do tben? So be d id .. .. he got the

report and be look ed at it, and at least the memo

tn_t. I got and I guess what I'm asking you is,

20 would you like for us to restate it again, because
21 I don' t tbink tbat wbat he eame up with addressed

22 wbat we were ask ing.

23 JUSTICE WALLACE: I don l t have a copy

24 of that report. Frl.IS8n must bave the only one

25 becau I bave not ..en tbat.
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MR.. TINDALL: We have it.. His

2 response to our pr opo..le? I bave it r 19bt here.

3 MR.. BRANSON: I think wb the Judge

4 was sugg8sking Is tbat you make tbe recommendation

5 just like the Court direated..
6

7

MR. TINDALL. That's fin... I would be

delighted dO that. Well, those are tbe

8 f..lings w. have. The other thing tbat I tbink

9 really need same clarification on bere, Luke, 1s

10 whether Rule 3 is an over lay on RUle 4. If it 1s,
11 then I th ink we have got to r.ally I sort of

12 oould get into a mental lapse here OD some aftha
13 complexities of about what you do when there is
14 Dot a disposition araer in certain kinds of C...S
15 and third parties have b.en enjoined.. Becau.. I
16 think the rules ought to stand autonomously,
17 rather than bavJng to read 4 n but then see bow

18 that matches back on Rule 3.

19 CHAIRMAN SOULES: Well, you have to

20 bave d iacovery In 80me family law case.. Tbat, to
21 me, is governed by the sch.du .. Maybe Rule 3

22 doesn't com. in until there is a request for
23 hear ing..
24 MR.. TINDALL: Well, if it f $ cert if ied

25 as . complex cas., then it kick s over. au t
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1 oth.~wl$., I think that until a judge says,
2 -l1!olks.i this real complicated. n Tbere is, you

3 know, many bus In.s..s to evaluate and all kinde of

4 things. But I think it should be aiear tbat Rule

5 3 does not apply in the cas. th says t re 11$ an

6 overt act saying tbat, "Hey, YOU'V8 got to live

7 under Rule 3."

8 CHAI RMAN SOULES = Why?

9 MR. TINDALL = WhY?

10 CHAIRMAN SOULES: Yei. Why shouldn't

11 you be under a d lscovery schedule and a
12 disposition schedule at r -- I underst that
13 you are saying tbat -- and all i am trying to do

14 Is make a record bere of your points.

15 I und.~stand tbat you f..l tbat tbe tr i.1
16 sclulidu1 irig that is imposed by Rule 3 has some bad
17 effects on family la. matters particularly,
18 reconciliation and tbings of that nature. And I
19 made remarks earlier that indicate to you and the
20 others that I agree with that.
21 MR. TINDALL; Reconcili 1 ,

22 mediation or just the out-at-court peaceable
23 settlement of the case.
24 CHAI RKAN SOULES: I don l t know whether

25 l you will be able to s tle tb.~ or not, the family
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1 law section, but you ought to be able get a

2 delay in the trial scheduling while that sort of
3 thing goes on. But once you want a setting,

4 you' r. 90ing to have -- you conclude you' r. going

5 to bave a tr 1al. Why anouldn l t 3-C apply just

6 llk.all ther.st? You have got . discovery

7 SChedule, you bav. got to get your discovery done,

a You have got to have a cut-Off 30 days before

9 tr 1al. Beaause then you l r. just into an old

10 MR. TINDALL: aecause Rul. 4 as

11 wr itten has a whole other set of rules on the
12 exchange of disposition for propos.ls, and you
13 have case. to be certified.
14 CHAIRMAN SOULES: They are not

15 discovery. In other words, those ar. things that
16 are in addition to the trial track that is
17 add ressed in 3.
18 MR. TINDALL: If it's only discovery,

19 I'd have to go back and examin~.

20 CHAIRMAN SOOLESi It l s d iscovezy,

21 tr 1al setting.
22 MR. TINDALL: But with discovery, i

23 bave no problem, once it'l eextified as . complex
24 case to k lek back up over on tbat.
25 CHAIRMAN SOULES: Well, no, you don't
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1 have to cer tify it.. Eitber party may, wi tbou t a

2 waiver of their rigbts, file with the Court a
3 proposed plan for oompletion of d iscovery in

. preparation of tr tal, and tr lal s.~tlng, bang. you

5 are in 3 even thougb fOU are in . d ivorce aa....

6 The other aide can reply and you can be in ..
7 simple aas.. Bitber side can ask for a SCheduling

8
~

hear ing in a s impl. case.

9 MR.. TINOALL: Luke, you migbt be right

10 on d isaovery, on tbe iSSUé of d iscovery alone..
11 CHAIRMAN SOULES: And preparation of

12 trial and triai setting. And that', wbat 3 d..ls
13 with, those three things. Either comp x or not
14 complex or just donlt worry about it. Tben youill
15 bave 90 days for discovery, and it's got to be
16 finished 30 days before trial. But maybe 3
17 shouldn' t attach to a family law aase until
18 something is don~. For example, I think if the
19 parties move for a trial date -- this is me
20 talk lag -- 3 ought to apply. leoause you bave now
21 said, "We are going to bave a trial." And a trlai
22 judge ought to have that on tbe prettial schedule.
2"3 MR.. TIND.ALL: I agree. O.nce you move

24 into nat just having a divaroe on file, but on.
25 that 18 set for tr i.l.
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CBA! RMAN SOULES i If yau .ant to get

2 . setting, you ought to be able to be willing to

3

4

5

11 under Rule 3 ¡t for d iscoveu:y, tr ial

prepaxat ion and . tr lal setting. In 0 words,

fine, if you want to argue that W. oug_t have a

6 kick"'off point of $ome kind or a trigger..
7 M~. TINDALL: well, I thought Rule 3

8 was getting into a lot mor. than just discovery.

9

10

I thoug ht Rule 3 also d.al t w tth tr lal 11'9 s ".

CHAIRMAN SOULES: It does, discovery,

11 trial preparation and trial setting, all three of
12 tbose tb ing s.
13 MR. TINDALL: I'm not sure how trial

14 settings impact back on what we have discuss

15 about in terms of segregating various types of
16 family law cases, but I don't bave any discovery
17 01' trial preparation because at tbat point one of
18 the parties has moved for disposition, which would
19 trigger it being a contested matter.
20 CHAIRMAN SOULES: So tbey may work

21 together, but you would want to motion for
22 disposition to be a trigger as opposed to just the
23 filing of the lawsuit to be a trigger?
24

25

MR. TINDALL: Right.

CHAr RMAN SOULES: And I think you l r.
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1 probably .going to get some sympatby with tliat,

2 jult as a matter of state policy to -~ it all
3 comes down to a tr ial until

4 MR. BEARD # But ODoe a party says, "I

5 waDt to 9 et t~i. over witb," th.n it gets aD
6 .... whatever t fast track is.
7 JUDGE TBOMAS: Then it gets on t

8 fast track.
9 MR. BEARD: Tbat's right.

10 CHAI aHAN SOULES: Unless It' IS exempted

11 from that as a oomplex 08S., in wbich event it is
12 on a complex track. Okay. Let IS bear from Prank
13 Branson now on his point.
14 MR. BRANSON: I just want to make

15 certain tbat with the work tbatbas been done
16 tad.y, I bave a fear that the Supreme Cour t might

17 look at the cbanges that bave b.en recommended and

18 take it that w. l r. overâll recommend ing that these

19 cbanges make this acceptable. And if we are to
20 serve indeed in an advisory aapacity, it se..s to
21 me like tbat w. should be able to say wbetber or
22 not .. advise the Court to adopt tbese rules even

23 if they make the changes, Luke.

24 CHAt RMAN SOULES í Tha t · s wha t w. l r.

25 j b..ring rigbt now, and I would like to have your
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1 Vièw on that, I'm sure the Court would.

2 MR. BRANSON = i d on i t tnink the rule

3 should be adopted.

4 MR. MCMAINS: I think what is saying

5 is he wants to vote on it.

6 MR. BRA N SON = Yes. Th at l s w hat 15m

7 sayiDg, but I tbink Luke 18 not saying tbat.

8 CHAIRMAN SOULES: Well, we oan va .

9 The point wa. made earlier that we are down now to

10 13, and it is just nOw barely time to adjourn this

11 meeting. We started with about 25 or 30. i tbink.
12 or 25. Yòu know, attendance is not compulsory at

13 this meeting and neitber is partlcipatLan. It's
14 just an opportunity. But bere w. ace witb 13. If
15 w. want to vote with the 13 of us, that's fine,
16 let's vote, and let's talk beeause letls let our
11 voices be heard. We eame to be heard # and let' s

18 be heard.
19 MR. LOW. And apparently the ones that

20 left wer.a' t interested enough to vote and the

21 ones that stayed f..l strongly enough about our
22 posit ion tbat we Ire bere to vo .
23 eRA! RMAN SOULES: So let l s be h.ard

24 and let's get it on the reeord.
25 MR. TINDALL: As much as Frank -- as
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1 mucb as W. wQUld like to vote up Or down. we'ye

2 talked about a lot of changes ber. today, some of

3 which have be.n constructiv. and 9 . And I

4 think ~~ are we going to vote on it as her

5 That's kind of an idiotic thing.
6 CBAI RMAN SOULES i: can vo on it. as
7 EED i. proposes it, and .8 can vote on it as we

8 have had input at this juncture.

9 MR. TINDALL: Tben I'd like to s.. --

10 there were very complex discussions berG today_

11 And we've got some things I'd like to s..
12 incorporated.
13 CHAI RMAN SOULES i ! th ink that

14 certainly I will transmit to the Court anything
15 that comes to m. in writing to supplement this
16 record-l
17 MR. BRA N SON = I · d 1 i k . t b. 0 P po r tun it y

18 to address the system in the manner in whicb this

19 problem is add reseed by the Task Force It
20 CHAIRMAN SOULES: Okay_ Let's a17

21 .it..
22 M R II a RA N SON: In the 1 7 yea r s t bat

23 I've had the privilege of practioing law in this
24 state, I have never witnessed any group of

25 attorneys who d td so little in an effort to solve
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1 what was alleged to be sUCh a great problem. Itls

2 not that the attorneys on the Task Forae, nor the

3 Chair, d id no~ have positive 90ala. in mind, but it

4 appeared to me, as a member 01 the Task Forc..

5 that n.an Fr iessen i s proposal had been accepted by

6 tbe Chief Justice before the Task Foree .ver

7 stud ied the problem, and that any attempt to

8 address D.an Fr iessen' s recommendations were

9 immed lately .quelched by tbe Chief Justice.

10 And I have all the respect in the world for
11 the Chief Justice and for his opinions, but I do
12 perceive bim a. ..rely one member of Supreme Court

13 of Texas. And I do believe that t rules that

14 were promulg .ted by Dean 'r ies8en would be very
15 much like. grandmotber with four children, one
16 named Barr is, on. na.ed Travis, one named Bexar.
17 and one named Dallas, at a time when Bexar got

18 sick, giving Castor oil to all four Children. And
19 I do not perceive that there was sufficient
20 evidence pr..ented to the Task Fore. to mandate
21 the drastic cbanges that Dean Frie8.en
22 recommends.

23 And I tb ink it would be . substantial
24 miscarriage of justice to totally overhaul our
25 entire Rules of Procedure in order to effectuate
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1 changes that may be need~d in f iv~ t. of

2 oounties of tbis stat.. And I think . new Task

3 Force, if . Task Force Is tbe metbod d..ir to

4 address tbe problem.sbould be app.int~d from

5 praoticlng judges and lawyers in State of
6 'texas and from law professors from the State of

7 Tex, who bave practiced in our courts regularly

8 and are familiar with our problems, and an

9 individual county report be ..de by tbat Task

10 Force, and individual problems witbin tbe counties
11 be addressed as opposed to at mpting to cure an
12 overall system which, even aaoord ing to Dean

13 Friessen's reports to the Task Force, $ not s k

14 as . whole.
15 When the D.an add re.sed tbe problems, he was

16 addressing problems in Ha.rris County and one or
17 two other counties and mak ln9 every lawyer and
18 every citizen of the State of Texas obang8 a
19 weii-proven, well-functioning system to address a
20 few acute problems.

21 And I objeat to the manner in whioh was
22 hand led by the Task Foree. I ob j ea t fervently
23 tbe manner in whioh questions about Dean

24 Friess.nus recommendations were addressed by the

251 Cbief Justice. i really felt pre..ure being
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1 applied to memb rs of that Task 'oree like I have

2 not seen in my praotice of law. And I was sorely

3 disappointed in the entire proee"s and would like

4 to go on reoord, both as member of tbat Task Foroe

5 and of tbis Advisory Commit , objecting

(; ent.ire process and ask that a fair n impartial body

7 be created look at on a oounty~by-county bas Is

8 what prOblems, if any, exist.

9 R. SPARKS (EL PASO) # Well, I have a

10 different perspective because I do view that ..
11 n.ed change, and I do view that the concept of
12 these rules is one that can accomplish some

13 change. Bow.ver, I'm not in favor Of the rules
14 simply for th Is r.ason. Is that they are not 9 a lng
15 to work", And that is because the dockets and tbe

16 filings are so numerous that tbat system is only
17 go1n9 to work if you can get trial settings.
18 And every lawyer in the state, those lawyers
19 in this room, know when we go on a11Y of tbese

20 tracks, the prObability is w. at. not going to go
21 to trial when it says we are going to go

22 trial. And that's the reason I donlt think tbe

23 rules are going to work and I think it l s just
24 going to create mot. chaos than we bave beeause
25 · r. going to be operating under rules that
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1 practically are not going work because we're

2 not going to go to trial. And if you're not going
3 to tr 1al, they v re not going to work.

4 You Gan't go tbe 270 days witb aD alleged

5 special setting , It falls through and u fre not

6 supposed to bave anymore d lacoyery. I t just

7 doesn't make sen$.. If we could go to trial, I

8 think the rules have . shot of work ing. And I am

9 in the practice of defending lawsuits, and I am

10 acutely aware and try to get my cases up because
11 without 901ng into tbe merits of prejudgment
12 int.rest, and applying inability to compu themii

13 it is something that we'r. trying to do, and t

14 is, to get trial settings and 18t the liabili ,

15 if tbere is, settled on bebalf of tbe de ndant.
16 But I don't think these rules are going to
17 work because I think we can all sit down there and
18 see that the trial settings are not available with
19 tbe pending docket, and we-E. going to be
20 operating under rules where tbe goal of tr 1al 1s
21 not there. And that' 8 why I think t re is great
22 difficulty.
23 l.fR. LOW: I would join Frank first,
24 and I would also add this:: I think that
25 Supreme Court would be -. I think this program is
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1 going to be unpopular with the lawyers, just like

2 tbe federal judges. They don J t car. bow unpopular

3 it is, they are appointed for lif.. But this is

4 the situation, and ¡.think our Supre.. Court would

5 have a different relationship with our Supr

6 Couzt. And I think tbe rule. are arbitrary. I
7 donUt think they are reasonable.

8 I think the approach from it is to approach

9 it from the other end, like Judge Cass.b does with

10 the old Cases, look at your tr i.d/d ismissed dooket
11 and move it that way. ¡ think that would be the
12 proper way to approach tbe thing rather than just
13 the rules. Now, I disagree with the concept.

14 Yo u l r. 9 0 in 9 to b. v. Ad m in 1 s t rat l ve Rule s . 11,

15 you can call it wbat you want to. Tbese at. rul..
16 of substance tbat should be in t Rules of Civil
17 Procedure. You have got to go down there.

18 Somebody says, ~well, here.s my Rules of Civil
19 ProcedUre, bere' s my Administrative RUle.. Q Even

20 thougb tbeyer. not in conflict you got two se of
21 rules.
22 Now, the way these things are drawn, you have

23 9 at the rules like what the clerk -- per functory
24 things that the presiding judge should report
25 tbat. Tbat' s so.etbingtbat tbey can bandle about
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1 the reporting. But I think t substanoe of the

2 rules, that affects t lawyers and tbe 1 it igants,
3 are such tbat, if you. re 9 ng to do it, it augbt
4 to be in tbe Rules of Civil Proa Ure.

5 We bave rules sufficient now to take care of

6 the problem. Itls. question of getting the
7 judges and the lawyers to do it. And I don't

a think this i8 the right appro.ob, and it'.
9 probably one of the most unpopular proposals I

10 have s..n in my ar.. from the judges and the
11 lawyers.
12 MR. MCMAINS: I'll second the

13 popularity prOblem. I spoke just. couple weeks
14 ago witb the state T.A.D.C. . the Texas
15 A8800 iatlon of Defense Counsei meeting. And my

16 understanding is that tbere was. wide.pr.ad
17 unpopularity of rules. This Is not 80mething tbat
18 is politia with eitber docket. eit r side of tbe
19 døc~.t, from a personal injury standpoint.
20 And certainly, in fact. the percentage of
21 Cases I think -- ISm not sure tbat it's not true
22 statewide the percentage of a....., Fa.ilylaw
23 repres ts a very substantial portion of it, and
24 yet it wa.s 9 iv very short shrift in tbe entire

25\ formulation of these rules, wbich I think is
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1 lnd icatiy~ of, in a way, attempting to do

2 samething just -- it. $ kind of tbe rook lag c 11
3 . itude of just mak in9 mov..ent and mak 18g

6

4 look like we l r. moY lng but w. aren' t going

5 anywhere.. See.uselike Sam has lnd le.tea, t

r..l issue 1s Dot e9 .adzes.ad In tbe.e rules

1 and tbat is your right to get. trial fa.t and not
8 whether or not you get a triai s. ing fa.t,
9 becaus. we got trial ..ttings, for instanaei in

10 Nu.c.. CountY1 ! got them through 1987 already.
11 And unle.. you i re going to move those off,
12 there's no raom for anything else. There.s only
13 so many trials that the Court can dispose of. The
14 disposition of the c..es that need to be
15 enoouraged, and the way to do that is from t
16 other end, and that is, to make certain. t
17 tr ial dates actually are and that you' re going to
lSlet a trial, and to do that, you've got to have

19 the Gourts, the courtroom, tbe judge. and tbe
20 personnel to make sur. you get a tr ial. And.e
21 don't bave any provisions in regardS to expanding
22 that or what happens.
23 For instance, in the.se rule.s what happens
24 when you get a continuanc. passed under either
25 rule, whetber it's in the Administrative Rules
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re. Where are you when the t tr 1al setting

2 is? This thing all assumes that there.is only

3

4

going to be one tr tal setting and at,'s it. But.

if that trial setting is gone, th what do you

5 do? You l re going to have to k ieksomebody else
6 0\1 t nex t'\4 if you keep it on tbedocket, or ilre
7 you going to bave to continue moving everybody a

8 we.k d own the way? And t re 's jus t noth iftg
9 addressed in these rules. The a.sumption th is
10 false!s that that trial setting date Can be met,

11 and ~bat assumpt Ion is simply phys iceiiy and
12 economically untrue. Ites a premise that
13 insupportable under the facts, in my judgment, and
14 under the statistics and is one Of . problems we

15 have now.

16 We bave now, J believe, inmost counties
17 parties willing to go to trial on their lawsuits
18 If tbey could get one. and can' t; canl t get

19 tbere. And others are blocking it becau.. they

20 claim tbey want a tr lal, and tben when they get up
21 tD the trial date, it dD.sn.t bappen. And there
22 are courts Sitting around vacant tbat don l t bave
23 tr i.Is going on, but w. don' t have any real good

24 way of good communication for getting c.... in
25 there ar, in SOme respects, some of those cases
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1 .ay be tbe fault of tbe judge. wbo areD' t r.al1y
2 all t t in rested in work lug all tbat hard in

3 th are.. And tbatls not an indict..nt; itl.
4 just that re ate problems ih ate isolated and

5 this is not a univerial guestion.
6 But this .s.umpt~oD., upon wbich the.. rule.

7 are promulgated, are fal... And I think tbat.s
8 the biggest thing; I think it's misle.ding. I
9 tbink it6. misie.ding to the citizens or the Bar

10 to suggest that tb is is going to solve anybody..
11 problem. As far as I can tell, it is designed
12 principally to solve Harris County's proble., and
13 i tis n · t 9 0 i ng to .01 v. H a r r i . Co u n t y · as p r ob 1. m il

14 Is what everybody in lar i Is County has told me,

15 that tbey don. t think tbat it IS going to do one
16 bit of good. Because the problem they ve gQt is

17 tbe backlog. which tb... rules dODj t eVeD
18 address..
19 So, I mean, the loDg and tbe short of it is,
20 I think it l S a whol. lot of window dr.ssing and

21 not mucb meat may cause. lot of ~ri.f and is not
22 going to do . great d..l of good..
23 JUDGE THOMAS; One 0 f th tng $, wben it

24 starts off with tbe purpose. it say., you know,

25 tbat ve Gre going to provide for a -just aDd
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1 expeditious disposition.- And I think that if you
2 look at Rule 3, 4 or $, that y really don' t do

3 that..
4 And that gets back to what Rusty was ..ying.

5 S.cause i can se. in all of tbo.. ar... where you
6 bave actually ~nc~.as.d court tim.. you' v.

7 inor....d b.aring. and really increased

8 litigation.. And, for inst.ance, family law the

9 O.an told me, bas told other judge., ba. told

10 representative. of tbe counsel, that, for
11 instance, frankly, familY law is not where the
12 problem is. Th.tis not what has b.en th. big
13 complaint in the court system throughout the
14 state. But onc. w. get tbe rule., they bave don.

15 away witb maybe tbe an. thing that we dO best. and
16 that is, agr.ed property settlements and

17 uncont.sted d lvorc.s, becau.. they've tbrown some
18 requirements in here that just cr..t. more
19 paperwork ~ So what tbe lawyers are gOing to s rt
20 doing 1s having to create paperwork to meet the
21 rules '"
22 Another example would be the d ispos it ion
23 report tbat you have to f lnd, and you have to f e
24 it 60 days or so. And I can s tbe paperwork ""

251 The lawyers will file tbeir proposed property
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1 disposition, but it's not going to ..rv. tbe Court
2 and It's not going to serve tbe 1..yers. Beaause

3 wba' tbey' t. going to say.tbeit proposal will be,
4 -I want all of tbe community property and all t

5 separates tha' tbe other person aan' t prove. U

6 oompl switb the ruie, but it certainly does not
, help to expedite. And SO I agr with the

8 conliHUUJUS tb t rules, while tbere ii . gOod

9 purpose, and .. can all use 80me change, they

10 don't dO wba' .e need to do and tbat is to get rid
11 of the backiog.
12 CHAIRMAN SOULES: Anybody else? Judge

13 Cass.bidO you bave anything you want $ ay in

14 reply to any of this?
15 MR. TINDALL: Luke, I want to put one

16 on tbe record. aarris County has, what I think

17 is, . totally indenfensible habit in our family

18 law coutts and that is, they have dead week s. 1 f
19 there's one thing tbat ought to be de.iL in local
20 rules, under these Administrative Rules, is to
21 abol isb d.ad weeks.
22 Our family law courts take off last week

23 of every even-numbered montb. And it us be,

24 Judge .. I tbink tbey might have gotten rid of it
25 when you were on the tr 1al benah. Certainly, I
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1 know, all the civil trial courts in Harris County
2 bad dead we.ks, s Ix week. a year wa.ted. valuable

3 trial time.
4 CHAIRMAN SOULES: What do they do?

5 They just don't do anything?

6 MR.. TINDALL: They don't do anyth ing..

1 They .catch up on paperwork.Q Th.y don' t try

S case. for six weeks out of the year.
9 MR. ADAMS: I ag r with many of the

10 oomments that have already been .aid, and I' m not
11 going to reiterate them..
12 I do think that in the event that aome rules
13 are promulgated, that there ought to be a
14 tbresbold level at wbich they become applicable.
15 And that if the aourts are not performing at some

16 acceptable level, tben th... rule. would be
17 tr iggered to help these judges that are not
18 performing. And maybe there are some other things

19 that could be done, too, some sanctions or
20 recommendations, or sOme publ 10 ity, or whatev ,

21 to get some judges to be mOre prOductive.

22 But I don a t think that any set of rules can
23 be designed tbat should be applied across this
24 state, and would be able to effectively d.al with
25 the Problems of mov ing aases across the Sta .
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ror In.tanG., tn JefferBon County, we bave

as w. probably would ia tbe best in st.a

3 witb regard to moving aa.... And our eourts h

4 designed. system that works well, and tbey don't

5 need to be inter f.red with. And tbey OU9bt not

6 be pen_liz.a. and tbeir tndivlduality should be

7 recognized. And I think the long range is tbe

8 history of tbe court .amlni.tr lon, tbat baving
9 various judges COm. up with ide.. and demoDstt.

10 and bave tbe dockets around tbe sta and judges

11 around the state be able to develOp n.w ide.s and
12 share n.. id..s, in the long run, will better aid
13 the administration of justice in trying to .et
14 some rules in stone here for everybody.
15 MR. BRANSON: I move that tbii

16 committee vote to reject D.an rr1.8sen~s proposal
17 in toto.
18

19

MR. LOW: 1511 second that motion..

CHAI RMAN SOULES i Before w. vote,

20 Chief Justice Hill bel ieves that a strong
21 statement to the legislature that our courts are
22 going to move cases faster and more effioiently
23 will get more help for tbe courts to try to
24 accomplish that task. That is on. of th ing a

25 that l s at the heart of th is ef fort.. I don't know
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1 wbether tbis is a way to do it or not. We bave

2 certainly beard a lot of aont~oversy about it all
3 over in this room and elsewbere, but tbat 8 to
4 be said. I mean, that is wbat is one of

5 things th fS motivating him and Court

6 cona ider t se rules wbether tbey l re adopted or

7 not is that tb f..l this will signal that there

8 is . system or tbere will be . system or there can

9 be . system t t will improve tbe flow of 0....
10 and the disposition of litigation if our judges
11 can just get enough help to t tbe.. scbedule.

12 and move cases as lnd ieated.
13 MR. BRANSON: Well ~ Luke, that may be

14 a conflict, but I'm not opposed.
15 MR. LOW = Let me say tn 18 è By my

16 seconding that motion, I'm not ariticizing t
11 Chief Justice. I agr.. the problems and,
18 everytbing and, you know, Xl. Dot saying that bets
19 wrong.. It v s just my opinion this is not way

20 to do it.. And I'ro certainly not Qverlooking the

21 problem and he' s recogniz lng t pr ob lem, and if

22 there Is a problem, but I fro just saying I don It
23 tbink it's the way to do it.
24 CHAIRMAN SOULES: Okay. There are 12

25\ b.r.~ Motion was made and seconded. Any further
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disau ion? Tbose wbo believe rul should be

2 rejected sbaw by bands. 9. Tbose wbo bellev.

3 that the rule. sh.ould b$ passed, _how by band i.

4 HR. BEARD: _ell, are you saying -as

5 isn or the general ide.? I vote t ld

6 something and I dan' t object to all the 9 .1
7 idea. And tbere l s not anytbing tbat the Court

8 puts out tbere that tbey cannot reverse. And i

9 bel ieve tn. t . ometb ing need 8 to be done, and I

10 don't think t iawyers will ever agre. on any

11 change..
12 CHAIRMAN SOULES i The va is n to

13 on., and two abeta ing.. I'm not voting ..
14 Chairman. I vate that I think 80mething .a. to

15 be done II But I l m nat sure ~- I vote beaau.. I
16 thin. som.~blng n..as to be done. But I fm not

17 sureii
18 HR. TINDALL: I think you can get .

19 unanimity on tbat. .e .11 want OUE cas.. tried.
20 w. .11 want bear iugs. w. .ant qua

21 personnel. I mean that's -~
22 MR. MCMAINS: One other comment,

23 before .e break up, tbat I would like on tbe
24 record, one of things which has b mentioned to

25 me in private by a number of judtje. f tr lal judges,
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1 is, wbat at. you going to do witb . judge who

2 do.sn l t fallow the rules? There ate no penalties

3 in the.e rule. _ You do bave reporting

4 r.qu irementa" ruid you bave got k inò of veiled

5 tbreats that might materialize in t re, but
6 there lS not. really any enforoement mecr,uuiiam in

7 here to require anything. And if . judge oan l t
8 give you. trial of that type beoause 's trying

9 something else, notbing sbould be don..

10 CHAIRMAN SOULES: Well, but until..

11 get an .ccoun~.bility, wbich is another word tbat
12 the Chief Justice use., and he expects to achi.ve
13 that tbrougb here, he doe. not expeat to b8 able

14 to get anytbing
15 MR. MCMAINS; Don't get me wroDg. Ilm

16 not opposed to any of tbe statistical recording
17 stuff, as I don't think anybody is here. We're

18 talk ing about chang ing the way cases are set and
19 moved through the Court. Dot the Court reporting
20 Oft tbem. Tn '$ totally different. That's a
21 totally different issue in terms of
22 accountability.
23 MR. O'QUINN: Let.. say 80mething

24 here. Also, I don't think anybody in this room is
25 opposed to courts giving fixed times to try.
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lawsuit. God knows, if that was t rule, I ua be

shriek In.9 pass it. What I think is going to

happen 1s we l re going to force 1 rs get on

Draconian aohedules to hurry up wa i tspt'u'ld

lots of time on paper work and BS, nothi.ng Ls

6 going to happen.

7 Tbe problem 18 tbe cases aren't getting

8 tr ied, not tbat the lawyers .ren. t doing tbe
9 discovery_ And every trial judge in tbis state

10 bas alr..dy bad the power to solve that problem in
11 his oourtroom. ae can take.11 tbe case. tbat are
12 in tbere and .ay they' re set and by God~ they're
13 90in9 to be tried. And I don't care if you've
14

15

16

done discovery or not; tn.yUre going to be t _

But what w. bav. here now i8 a set of rules

that says the lawyera are going to have to do 1

17 this work in a certain period of time and the
18 trial jUdge doesn't have to do a darn thing.

19 Ana I think what n.eds to be, 1s some rules
20 that says trial judges must go tr ia1 unless
21 can show and send a wr i tten copy of his reasons as
22 to wby he didn§t go to trial to the Cbief Judge
23 like I have to send to my client a motion for

24 continuance. Let him explain why he didn't go to
25 tr i.l. That's wber. t accountability needs to
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be. And then be will put tbe be.t on t lawyers

2 to do their job. aut to put heat on me to do my

3 jOb does not get the case out af that triai aourt

l becaus. I can't put any heat on that tr lal judge.

5

6

So ¡ say tbe problem is, come up with. of

rules tbatputs tbe on tbe trial judge by

7 statistical reporting and by accountability of the

8 Supreme Court or wbomever. as to wby tbose cases

9 aren' t be in9 tr i.d, and tben he w ill put . t
10 on tbe lawyers to get tbem ~..dy. And. iystem
11 like that ¡ am totally for. I am totally for any
12 system that gets cases tried quiokly.
13 CHAIRMAN SOOLES: Essentially, t

14 countie. that are in good sbape, ar. t counties
15 bave bard work lag judges tbat cooper with one
16

17

18

anot r for . disposition of cases.

MR. O'OUINN; Exactly.

CHAIRMAN SOOLES: And the counties

19 that are in trouble are the counties that bave a
20 num.ber of judges who don' twork hard enough and

21 m.any judges who won't oooperate with t other s.

22 And until that problem is solved nothing we do is
23 going to take care of disposition cases.
24

251

MR. O'OUINN: Okay. There's a

district judge in Houston, Texas who wa. tbe

512-474-5427
CHAVELA V.. BATE:S

SUPRE:ME COURT REPORTERS
AND ELIZABETH TELLO



334

1 anc illary judge for this balf of May, first
2 half. During her responsibility as ancillary

.

3 judge, she walked out of bel' oour~roo. .nd went

4 Europe on a vacation; she did not c e. She put

5 the burd.n of bel' ana illary dock on rest of
6 tbe judges. She just said, "Ilm i..ving_ You

7 have got ano illary problems, go f indsom.ebody

8 else." Now bow are you going to tell her to do

9 anything Monday?

10 She called a pretr 1.1 conference nday she

11 bad a courtroom full of lawyers with tbe air
12 conditioning off. Yes, sir, off, sitting there
13 for a pretrial status eonferenoe, she mad.
14 everybody sit tbere and all they bad to do was
LS tell her what the status of the case w.s. And the
16 defen.. bar and tbe plaintiff's bar was berserk
11 and they finally concluded the only re on she did
18 it was to try to force people to settle eases.

19 Sbe doesn't want to try Anything. Yet the pOOr
20 lawyers are going to get discovery done on
21 Draconian basis to sit around and waIte tbr
22 years to get a tr 1al. we l 11 be ad journed until

23 8:30..
24 CHAI RMAN SOULES: Ok ay.

25 (Proceed ings Recessed..
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