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SUPREME COURT ADVISORY BOARD MEETING

ITEM

October 31st Meeting convened at
10:00 o'clock

Motion that the May 31, 1985
minutes be approved

Voted approved

Introductory speech by Chief
Justice Hill

Motion to endorse the actlon of -

the Committee May 31 in rejectlng

2 and approving 9 of the changes
in the Rules of Evidence
Approved unanimously

Motion for approval of Alternative

No. 1

Motion to approve changes to Rule
207 as written subject to getting
a better statement of it later

Motion to-table discussion on  Rule

207 till after lunch for drafting
purposes

Motion to approve change to Rule
207

Unanlmous approval of Alternative
No. 1 as Mr. Reasoner read on
Page 58 and to recommend changes
to the Supreme Court in Rules of
Civil Procedure 207 and Rules of
Evidence 801 and 804

Motion to-approve Rule 11
Vote for approval carries

Motion that changes to Rule 18a
not be approved

Voted 21 to 2 to reject

changes to Rule 1l8a
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37

38

56

60
66
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74
78
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I NDE X CONT.
ITEM PAGE

Motion to table 27a until the-
Supreme Court has had a chance
to complete its study 86
Vote to defer it to the task force 92

Motion to adopt 45 (e) 96
Voted 11 to 3 to adopt 45(e) 98
Motion to not accept Rule 46 98
Unanimous rejection of Rule 46 98

Motion to reject Option One

and Option Two of Rule 47 - 100
Unanimous rejection of Option One 103
Unanimous rejectlon of Option Two 103

Motion to reject proposed Rule

57a = - 104
Unanimous rejection of proposed

Rule 57a 104
Motion to reject the adoption

of Federal Rule 12 - 104
Unanimous rejection of adoption

of Federal Rule 12 105

Motlon to move the adoptlon of
COAJ proposal for amending

Paragraph 5 of Rule 87 141
Motion to table on Rcle 87 153
Motion to adopt Rule 92 156
Speech by Clifford Brown 157
Speech by Judge Hume Cofer | 159
Motion for adoption of COAJ

recommendations to Rule 355 171
Passed unanlmously 175
Move to not accept Rule 364 (a) 176
Move to withdraw motion 177
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I NDE X CONT.

ITEM

Motion to take the phrase in Rule
364(a) "or was apparent -from the -

context within which questions were

asked"™ out and take the first
sentence of Rule 42(b) out
Mr. Sparks restates motion
Vote on above motion; 8 for,
9 opposed

Voted in favor of consensus to -
go with Mr. McMains' proposition
on Rule 85

Move to approve 5 basic changes
submitted by Mr. Jones' committee

Vote on should the Court have the
power to instruct the. jury on the
effect of the jury's answers;

13 for, 7 opposed

Vote of how many feel that the
judge should have the mandatory
duty to instruct the -jury on the
effect of its answers; 7 for,

10 against

Vote on should the trial court
have the discretion to predicate
the damage issue on affirmative
findings of liability in a proper
case; 18 for, 1 against

Move the subcommittee be directed
to draft a rule that would follow
existing federal rules on -the
effect of your answer as opposed
to a rule that would be-different
Rephrase motion. Move that the
subcommittee should be charged to
use the federal rules as a basis
Vote on that; 15 for, 5 opposed

Date for next meeting set on
March 7 and morning of March 8

PAGE
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215
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246

262

266

266

280
283

297
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I NDE X CONT.

ITEM

November -1 meeting convened
at 9:30 a.m.

Move -the adoption of the language
in proposed Rule 32 for inclusion
in the whole package as proposed
Rule 32 or as a replacement of
current -Rule-385 -

Unanimously approved

Consensus- -whether the rules on-
damages for delays be essentially
left as it is with a 10 percent
cap and then speak to the problem
of how to handle the judgment
other than the liquidated amount
Vote pretty much even

Vote on how many feel that the
present rules should be retained
at 10 percent; 7

Vote -on how many -feel that just
damages should be written into
the rules as opposed to a
percentage limitation; 5

Vote -on how many feel there
should be some percentage other
than 10; 1

Vote on how many feel  that a

multiple of -costs is an appropriate

remedy for a-case where there is
not a liquidated judgment; 10

Vote on how many feel that the
dual standards in the damages for
delay rules should be retained; 9

Vote on how many feel that -the
proposed Rule 84 standard should
be used instead; 4

PAGE
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331
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Vote on how many feel that the
Court should be permitted to just
assess just damages in non-money
damages; 6

Vote on how many -feel that the
answer is "some multiple of
costs"; 9

Vote on how many feel that bite
the lawyer is the answer; 1

Vote on-how many understand that
we're talking about all the costs-
of the case and all taxable costs;
unanimous

Vote on how many feel that not to
exceed 10 times is the appropriate
multiple; 10

Vote on how many feel that there
should be no ceiling on the
multiple; 1

Move that the determination that

an appeal is for delay only and

not sufficient cause be made on the
basis of the appellant's brief

Vote on how many feel that in -the
last sentence in proposed Rule 84
that "authorizing” should be
changed to "requiring”; 6

Vote on how many feel that
"authorizing" should be left

in: 3

Vote on how many feel it should
say "that it shall not authorize
the Appellate Court to reverse
on allegations of error";

14 for, 1 opposed
Revote; 14 for, 3 opposed

PAGE
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337

338

338

341

342

345
346
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11 for, 1 opposed

Move -for adoption of suggested
change to current Rule 440 and
proposed Rule 85 (b)

Vote on how many feel that the
change to go to an abuse of -
discretion standard should be
made; 8

Vote on how many feel -that
change should not be made- 4
Vote on- how ‘many are in favor
of including a voluntary

remittur paragraph; 10 for,
none opposed

Vote on how many feel that there

should be some overruling by a
passage of time with regard to
motion for rehearing in Court
of Appeals, 1

Vote on how many feel there should

not be such an overrullng, 9

Speech by Judge Cllnton

Vote on- how many feel that the

awkwardness of the "Monday next"
language should be removed from
Rule 101 and should be a specific

number of days; 2

Vote on how many feel that it
ought to be left as is; 6
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I NDE X CONT.

ITEM

Recommend to change the word

"may" to "shall if requested” in

Rule 103
Vote unanimous for change

Vote on»how many favor the change

to allow the Court more latitude
in using professional process
servers in Rule 106

Vote unanimously for

Vote on how many feel that a

condition of dismissal or non-suit

should be the actual payment of
costs; no one

Vote on how many feel that the
clerk should be directed by a
rule to automatically tax costs
against the dismissing party at
the time of the dismissal;

Vote animously in favor

Motion to approve Rule 166C
Vote unanimously for

Motion to accept 204 (4)

Move to adopt the first 204
by Mr. Haworth

Motion that changes to Rule 204
be made

Unanimously recommended

Move to reject the rule that
says "Stipulation Regarding
Discovery Proceedings"”

Move to adopt 166-A

Move to reject Rule 166-A

Recommend change in Rule 166Db
Unanimously approved
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ITEM PAGE
Move to reject Rule 200(2) (a) 452
Vote to reject Rule 200(2) (a) 453
Move to adopt Rule 215(a) 452
Move to reject Rule 215(a) 456

Vote on hoﬁ many feel the first
sentence of Rule 215(a) should

be incorporated into the rule 462
Unanimously recommended 462
With regard to the second

sentence in Rule 215(a) 462
Vote 3 for, 5 opposed 462
Move to adopt Rule 208 464
Vote 5 for, 1 opposed 466
Motion to adopt changes to

Rule 207 : 475
Unanimous recommendation 475
207 has not been approved by

the Committee 486
Adjournment 487

LINE

20

20

(Ve I =)}




W 0O N o U > W N

NOONONON NN R R R R e e e e
U'!‘ o W [y Pt o (0o oo} ~1 [+) (8] o w N -t O

CHAIRMAN SOULES: We'll call the meeting
to order. It's 10:00 ofclock. We're in session.,
I'm very pleased that as many of you'are here as we
see. It's a good attendance. We may have some
others coming in. The weather may have delayed
some in arriving.

I had a call yesterday, this is for your
ihformation, from Hadley Edgar. His mother has
had, apparently, a stroke and is not expected to
survive even the weekend, so you ﬁay want to drop
him a line. He, of course, in view of that, can't
be here today.

Justice Wallace, welcome and thank you for
being here, sir. Do you have any remarks?

JUSTICE WALLACE: No, nothing. Just
appreciate all the work these subcommittees have
been doing and all this committee is doing.

CHAIRMAN SOULES: Justice Wallace told me
that Pat Beard will be here this afternoon; had
some emergency over in Bryan. I guess they called
him over to help get ready for the SMU game. That
certainly is an emergency problem, for those of us
with loyalties on the other side.

Dorsaneo, don't speak.

I circulated Minutes of the last meeting, of
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the May 31 meeting, and Newell -- of course, most
action that was taken of any final nature had to do
with the Rules of Evidence. Newell sent me some
suggestions for amendments, which I've
incorporated.

Did anyone else have any changes or additions
to the Minutes that were circulated of our May 31
meeting?

Chief Justice Hill, welcome to you, sir.

CHIEF JUSTICE HILL: Ho& is everybody
this morning?
CHAIRMAN SOULES: Fine, thank you.

Is there a motion, then, that the Minutes be
approved as written and circulated with the changes
that Newell suggested and now are incorporated?

MR. JONES: I so move.,

CHAIRMAN SOULES: Franklin Jones so
moves. Second?

MR. LOW: Second.

CHAIRMAN SOULES: All in favor? Opposed?
Okay. The Minutes of the May 31 meeting then are
approved. In those Minutes there is an item where
I was to apply --

Chief Justice Hill, let me recognize you,

sir, for any comments that you may have at this
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point in timg.

CHIEF JUSTICE HILL: I don't have
anything. Thank you. I want to try to work with
you today as much as I can. And I know you've got
a real full agenda. We just always want to let you
know that we appreciate you, and we know that this
is an extremely important committee for our court
ahd for the people in this state, and we appreciate
all that you do.

I have seen these reports. ’I've challenged
Judge Wallace when we visited earlier about it. I
thought there might be more in there than I really
cared to know today, but it is -~ represents an
awful lot of work and, of course, it'é important
work and I know that y'all have got your day pretty
full. So I won't transgress on your time. I'm
going to be here as much as I can in and out from
the courts during the day to be available for any
help and assistance that I could give to you.

But I mainly just want to thank you for the
work you did. I particularly thank Luke. And I
just want to encourage all of you who have maybe
not been able because of your own schedules to do
as much as you want to do. I know all of you want

to make a contribution on this committee and you




O 0 ~N & U B W N

I I R R R I T R R I
BB W N H O vw o N oYU s W N = O

desire to help and pitch in and do your part.
Sometimes some are able to do more than others in a
given year because of the way things break for them
that year in their practice. But if you haven't
had a chance to really get in and do your full
share, well, try to do so because we need everybody
pulling on this team. We've got so many things
coming at us right now and we're going to be
getting into this Court Administration Act pretty
hot and heavy here pretty soon and we're going to
need a lot of you on that.

So, don't -- I know you got so much talent on
this committee that sometimes it's easy when you've
got a Dorsaneo sitting there and say, you know,
"You go on and do it," or Newell Blakely, "You go
on and do it." But, you know, we just all need to
know that there's plenty of work there for
everybody. And when you're on these subcommittees,
well, try to pull your fair share of the load.

Thank you a lot for letting me be over here
and I do appreciate what you're doing and hope |
everything goes well. ‘

CHAIRMAN SOULES: Thank you for coming to
see us. We certainly appreciate your being here to

help us get our work done, you and Justice Wallace.
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We'll proceed accordingly.

I have -- there is an item in the Minutes
that -- where I received a directive to apply to
the Texas Bar Foundation, which I did by making
applicationkto David Beck and his group for
financial support for this committee. I asked for
$25,000.00 which was broken out in terms of travel
ekpenses and support expenses such as the expense
of printing and distributing the materials in
advance of meetings and the keeping of the court
reporter's transcript so that the exact proceedings
of this committee can be referred to later in the
event of any research pertaining to rules or other
matters that we address. That really hasn't been
done before, that I know of, on the committee.
There have been recordings, as I understand it, of
most of the proceedings, but not a written record.

- It was -~ and I was in trial on the Friday
that the Foundation met and in that regard did not
provide the representation that this committee was
entitled to before the Foundation. And part of the
reason, I think, that we were turned down, which
was the action taken, may have been due to my
absence. Another part of it was simply that the

Bar Foundation has limited funds for distribution
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and had already committed a sizable amount of those
funds to the work of the Supreme Court in a
different area.

There was feeling that the service on this
committee was one of high honor and distinction and
the out-of-pocket costs to each of us for travel
should be something we would be willing to bear as
a‘—— in support of the work of this committee, and
I certainly don't disagree with that. Many of us
have been doing that for sometime;

Finally, David and I have talked about the
just dollar expense of the transcript of the
proceedings and cost of printing and distribution
of materials, and he has suggested that a
reapplication be made and that I again make the
effort to attend, and hopefully won't have a trial
conflict on the next occasion, to get a smaller
amount of money just to pay those direct expenses.
And if it's yodr pleasure, I will go ahead and make
that application for, I guess, something in the
neighborhood of $5,000.00 to $8,000.00 to cover the
cost, which up to now I've borne. And it's no
problem, but it runs about, to date, somewhere in
the range of about §3,000.00.

So unless I hear somebody object, I'll ask
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10
the Foundation to support the dollars that go into
the transcript and the cost of preparing materials
and distributing them to try to get enough money
there to take us through the year and reimburse us
for what we've got in the first two meetings. No
objection, I'11 make that effort.

I believe the -- let's see. Judge Casseb --
I also heard from Judge Casseb. He will not be
able to attend today. He's got the first report on
the agenda. I don't know what color of bean he
drew, but he -- some of you may know that Judge
Ferris in Houston, distinguished district judge of
long service there, is terminally ill with cancer
and not able to continue, at least now, the trial
of the Pennzoil versus Texaco case. Judge Casseb
has been assigned through the administrative
judges® system to take that case to final judgment
unless by some fine stroke Judge Ferris becomes
able to resume his bench. So, Judge Casseb is in
trial today in Houston in that case -- I believe
the next item on the agenda -- and will not be able
to make a report.

Is there anyone who may want to give us any
progress report on the work of Judge Casseb's

committee dealing with House Bill 1658, the Court
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11
Administration Bill? I think he's about the only

one that could really update us.

Judge, do you want to speak to that?

CHIEF JUSTICE HILL: Well, only that the
-~ we will be circulating -- Judge Wallace and his
committee will be coming in on the 16th, and the
working draft of the rules will be sent out to that
committee. Some of you are on that committee. And
be prepared to work on them and try to get
something out to the bar and to the judges for
their comment and circulation. That's the road map
that we're on in the hopes of -- I like what I've
seen so far and I think we're making some real
progress and if everybody --

I just ask you to do two things. I ask
people to be patient and not anticipate what's
going to be in these rules. They just cause
themselves a lot of consternation and a lot of
trouble and a lot of agitation which may not be
necessary. Let's wait and see what we really have
when it comes out. No one is going to just edict
it overnight. It will be sent out and there will
be plenty of time for people to digest it and to
have comment and input into the process. That's

number one.
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I ask you to get that word around and I think
when they see these rules, that they're going to
realize that they are headed in the right direction
and for the right goals and that we're trying to
meet in a reasonable way the -- really the mandate
that we have from the Legislature to get this job
done. That's the second thing that needs to be
stressed.

We're not writing on a clean sheet of paper.
We have a statute that's been paésed that says that
this is what the Legislature wants us to do. Of
course, how we go about it, we've got flexability.
But whether we go about it, I don't see that we
have any flexability unless we just want to have a
confrontation with a branch of government that I
don't think would be good for anybody. So, that's
the two things that I want to make clear.

And then the third thing is about those that
are serving on the task force. Try to help us
convey the message of how that task force was made
up. It was made of volunteers from this committee.
If you're not on that task force, those of you here
who might want to be on it, if you'll remember we
asked -- came right here in this same room -- and

asked for volunteers. And those that are on the
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committee from this committee or on that task force
from this committee were those that volunteered.

Now, there have been some others that have
later been appointed, but again Qe weren't writing
on a clean sheet of paper when it came time to put
this task force together. We had volunteers from
this committee. We had volunteers from the
Administration of Justice Committee who were
acquired the same way. We went before them, I did,
and said -- Judge Wallace did -—’"Come on and help
work on this." You don't ask people to volunteer
for something and then when it gets to be a popular
notion, ask those people to step aside. That's not
the way things are suppose to be done. And so,
this isn't a popularity contest for this task
force. We're just trying to get a job done with
people that are willing to work on it. Now the
other part of the committee was put together by the
presiding judges in the same way.

Now, we have gone back because of some
criticism of not being a balanced committee and
we've tried to include others. We have some of the
GADC lawyers. We have some Foundation lawyers, and
I think we could fairly say that we've done our

best to see that this committee is a fair and
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balanced committee. I just choose to believe that
anybody that's working on these problems have the
best interests of the bar at heart, the best
interest of the public at heart, and that's all
we're trying to do. And I think when these rules
come out, that people are going to be pretty
pleased with them. And to the extent that they can
bé improved, well, that will be what the process
will be about.

And that's generally where we are, and I look
to Judge Wallace, whose leadership, I think, is
just the absolute best, to get this job done.

CHAIRMAN SOULES: I see that Ray Judice
has joined us.

And welcome here, we appreciate your coming
today, Ray. And that reminds me. I may have
omitted to send you an announcement that we're
going to have a reception this afternoon at 5:30
for this committee and several members of the
various courts and we would enjoy having you there,
too. I think I've omitted to send that to you, and
my apologies.

I think you all probably got invyour
materials the statement that we will have a

reception this afternoon at 5:30, just across the




O W W N U e W N

NOONORNN NN R R e e e R
U & W N MO VW oo N U s W N e

15

building here, as we did last time. Our guests
will be the members and staff of the Supreme Court
of Texas, the members of the Court of Criminal
Appeals, the members of the Austin Court of Appeals
and the district judges of Austin and some others
that we put on the guest list. But all of those
people have been invited. I don't know how many of
them will come, but that's at 5:30 across the way
in this same building.

I believe that brings us, Néwell, to your
report, if you're ready to go forward with that.

I do have some extra sets of the materials
that were mailed in case someone was unable to
bring theirs. 1Is there anyone that needs a set of
the materials? Okay.

MR. BLAKELY: Mr. Chairman, this is a
small handout entitled Report on Standing
Subcommittee on Rules of Evidence. Behind the
first cover letter are nine pages numbered 1
through 9. 1In those nine pages are 11 proposed
changes in the Rules of Evidence. All of those
proposals were considered at our May 31 meeting.
We discussed them. We voted on them tentatively.
We rejected 2 of the 11. We approved 9 of the 11

with a couple of small amendments.
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The only thing that has occurred since the
May 31 meeting is that they have now been put in
the form that Luther wanted them in for
presentation to the court. And the comment on each
one has been changed up a little bit so that it now
represents a communication from this committee to
the Supreme Court.
| At the head of each one of these I have
indicated whether we approved it or disapproved it
May 31. So it seems to me they're now in shape for
final action by this committee. And subject to the
desire of the committee to take them up one by one
in some fashion, I move generally that we endorse
the action of the committee May 31 in rejecting the
2 and in approving the 9.
MR. REASONER: Second.
CHAIRMAN SOULES: Because the Supreme
Court wants as much comment as this -- any one of
the members of this committee feels should be made
on any rules changed for the court'’s guidance even
though the motion has been made and seconded to
approve these as a total package, the chair would
entertain any comments that anyone hasveither as to
the rules individually or to the group of rules.

They were thoroughly discussed on May the 31lst, but
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if anyone has any additional comment to make, to
spread on the record at this time, I would like to
hear it.

All right. The motion has been made and
seconded then to recommend to the Supreme Court of
Texas -~ for this committee to recommend to the
Supreme Court of Texas that the Report on the
Standing Subcommittee on Rules of Evidence chaired
by Professor Newell Blakely be approved as written
and that the recommendation contéined therein be
adopted by the Supreme Court as changes to the
Texas Rules of Evidence.

It's been made and seconded. All in favor,
please say aye. Any opposed? Okay. The action is
unanimous that the report be approved and that the
recommendation is so made.

PROFESSOR BLAKELY: Luther, I haven't
quite finished.

CHAIRMAN SOULES: I'm sorry. Okay.

PROFESSOR BLAKELY: Behind the second
cover letter dated September 30th are recommended
changes on two Rules of Evidence and Rule 207 of
the Rules of Civil Procedure. At thevMay 31
meeting these two proposed -- there were two

proposed changes on the Rules of Evidence,
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801(e)(3) and 804(b)(1l). All this relates to
depositions. The committee discussed it and
referred it for further study. And I sent out a
proposal for change on those two Evidence Rules and
on Civil Procedure 207 to the Evidence
Subcommittee, and I got Sam Sparks' permission to
send out to his committee -~ subcommittee -- this
proposal. The reaction -- and this is Alternative
No. 1 that I have set up back there. The reaction
was from 12 addressees silence onvpart 10, which of
course the chairman interpreted as overwhelming and
enthusiastic support for the proposal.

Mr. L. N, D. Wells, Jr. said he understood
that we had approved the State Bar proposal at the
meeting and that there was no need for any further
study. And so, I included that as Alternative No.
2, back here, which would just contain two changes
in the Evidence Rules.

John 0O'Quinn reacted, suggesting a minor
matter, and I, in essence, have incorporated that.

I must say that I personally am in favor of
Alternative No. 1, which makes clear by this
language, these language changes in 207, that if
the deposition is taken in the same proceeding,

we're offering it in the same proceeding in which
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it was taken, that the unavailability of the

deponent is not required as a condition for
admissibility and that this wide open admission of
depositions taken in the same proceeding. And this
rewording that's suggested in Rule 207 also makes
clear, I think, the broader meaning of "same
proceeding,” clarifies the meaning of "same
proceeding.”™ And if it was not taken in the same
proceeding, then it would require unavailability of
the deponent. It would have to come in under Rule
804 of the Rules of Evidence.

So, I think this represents a report of our
subcommittee and maybe to some extent Sam Sparks'
subcommittee. And so, it's an open question, and I
guess procedurally I'll just move approval of
Alternative No. 1 on pages 1, 2 and 3 behind the
second cover letter.

CHAIRMAN SOULES: All right. Let me --
I'll receive that motion.

I want to be sure the record is clear on our
last action. The last action to vote pertained to
Texas Rules of Evidence 509, 510, 601, 610, 611,
612, 613, 614, 801 and 803 and 902. Let's see ~--
and 1007.

Is that correct, Newell? That list of rules --
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PROFESSOR BLAKELY: I have to say you
caught me by surprise. I was late catching up with
you;

CHAIRMAN SOULES: Would youythen state
for the record the numbers of rules that were
covered by our last affirmative vote so that we get
those segregated from the matter that's now on the
table, please, sir?

PROFESSOR BLAKELY: Oh, all right. Well,
we're beginning back behind the first cover letter,
and we have now approved Rule -- a change in Rule
509, Rules of Evidence 509(d)(4). On page 2,
509(d) (5). Beginning at the bottom of page 2,
510(d)(5). On page 3, Rule 601(a)(2). On page 4,
610, which also results in a change in numbering of
611 -- well, how shall I state this? It inserts a
new 610 and bumps up then 610 to 611, 611 to 612,
612 to 613 and 613 to 614.

On page 5, 610, Rule 610(c), we rejected the
change in 611(2). We rejected, at the bottom of
page 6 and top of 7 -- we rejected Rule -- the
change in 801(e)(l). We approved, at the bottom of
page 7, Rule 803(6). Continuing at the top of 8.
We approved the change in Rule 902(d), affidavit.

Let's see, that's the Notary Jurat, yes. We
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changed the Notary Jurat in Rule 902(10) (b). And
then beginning at the bottom of page 8 we approved
the change in Rule 1007, 1-0-0-7. And that's the
end of that motion then.

CHAIRMAN SOULES: Okay. And the chair
acknowledges that those were —-- those rules were
the subject of our last affirmative vote.

| We are now on the second part of the
subcommittee's report. = There's been a motion made
by Professor Blakley that we approve the
Alternative No. 1 contained in that report. 1Is
there a second? And then I'll entertain
discussion.

MR. O'QUINN: I would like to second.

CHAIRMAN SOULES: All right. John
O'Quinn seconds. And we're now open for discussion
from anyone. |

Bill Dorsaneo.

PROFESSOR DORSANEO: I would like to
speak in support of the proposal. I think that
Professor Blakely's draft harmonizes the Rules of
Evidence with the Rules of Procedure and that the
modification to Texas Rule of Civil Pchedure 207
is a very good modification consistent with prior

practice and our prior understanding of the use of
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depositions being restricted to the same
proceeding.
I would make an additional comment. I note
in the second packet the "Report on Standing
Committee on Pretrial and Discovery Rules," that
there is an additionai proposal from Dean Barrow
concerning what is Paragraph B of proposed Rule
207, the subject matter of the subcommittee report
chaired by Professor Blakley. And it seems to me
that the suggestion made by Dean'Barrow, which is
toward the end, is a good suggestion as well. I do
not know whether a substitute motion or something
like that would be the appropriate mechanism, but
I'd suggest that we take up both recommendations
together at this time rather than coming back to
it.
CHAIRMAN SOULES: Sam, does that satisfy
you, Sam Sparks?
MR. SPARKS: Sure, take them all up.
CHAIRMAN SOULES: Okay. Show us again
where that is in Sparks' report.
PROFESSOR DORSANEO: 1It's not numbered,
but it's about two-thirds of the way through. And --
MR. WELLS: Which volume?

CHAIRMAN SOULES: It would be the one
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that's entitled "Report on Standing Subcommittee on
Pretrial and Discovery Rules.”

PROFESSOR DORSANEO: 1It's Rule 207 at the
top of the page, and you can find it that way, by
paging forward to Rule 207.

MR. SPARKS: 1It's the eighth page from
the back.

PROFESSOR DORSANEO: Of your report, but
there are additional pages.,

| MR. SPARKS: Oh, yeah, ihat's right.

PROFESSOR BLAKELY: Bill, I haven't found
it yet, but I saw it and I do not recall that it
would be inconsistent.

PROFESSOR DORSANEO: Well, I can read it
because the changes are minimal. In paragraph (b)
of Alternative No. 1 there is one suggested change
from the current language which is indicated, the
removal of the language "and duly filed." That is
consistent with current practice in that in many
circumstances depositions are not filed. But the
paragraph (1) (b) proposal requires that the suit
brought in another court, in a different
jurisdiction, be dismissed before thevdeposition
lawfully taken in that former suit may be used in

the suit in question.
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if you haven't found

it yet, is a broadening of that idea. And it

simply says, "when suit has been brought in a court

of the United States or of this or any other state

and another action involving the same subject

matter is brought between the

same parties ...oOr

successors in interest, all depositions lawfully

taken [and duly filed] in the

used in the latter..."

former suit may be

So, in lieu of imposing a requirement that

the first suit be dismissed,

the permission to use

the deposition in another suit is broadened to

other suits involving the same subject matter, the

same parties or their successors in interest. It

seems to me that that's a sensible proposal.

MR. O'QUINN: Question., Under this

proposal, would the declarant
unavailable?

PROFESSOR BLAKELY:

be, no.
PROFESSOR DORSANEO:
PROFESSOR BLAKELY:
proceeding.

MR. O'QUINN: Well,

found in Paragraph 2, right?

have to be

He would not have to

No.

This is the same

that language is
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(1) (a) =— I mean

1.

MR. O'QUINN: I'm looking at the page in

the report. The page in the report has Paragraph 2

and has comment under it by Judge -- or Dean

Barrow,

MR. SPARKS: Yeah, but what has happened

is that the proposal by Blakely has changed 2 to

(b).
MR. O'QUINN: Oh, so 2

MR. SPARKS: Yes,

will be (b)?

PROFESSOR BLAKELY: (1) (b).

MR. O'QUINN: Then the
in different proceedings whereas

doesn't have that. So you're --

recommending substituting what's

starts with No. 2, changing 2 to

it over and plugging it into the

caption of that is
-- Okay. It

y'all are

on that page that
(b) and bringing

prior two pages?

PROFESSOR DORSANEO: Well, I recommend

that in addition to recommending that we take that

matter up now.

MR. O'QUINN: Okay. Can I say something?

CHAIRMAN SOULES: Sure.

MR. O'QUINN: I want to tell you that I'm

very much in favor of that. And

I just had a bad
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experience where I had a case in federal court and
state court at the same time. We took the
depositions. The court reporter did not file them
because the practice in federal court in Houston,
at least, is you do not file any deposition. So
she didn't -- we had an agreement among the lawyers
that the depositions would be taken and would be
used in both cases. The court reporter did not
file them in either case because she captioned it
with the federal one first. I went to trial first
in the state court and the judge would not let me
use the depositions because they were not filed in
court, which was a silly ruling, but it was a
ruling that was legally correct under the rules
that we now have to work with.

The judge's feeling was it was my
responsibility for not having caught the fact they
weren't filed. I guess in a very technical sense
that was true. I could have gone down and reviewed
the file before trial. But like most trial
lawyers, you just assume the court reporter did her
job and filed it with the court. It caused me a
lot of grief, and I didn't see how it was promoting
justice to do that.

MR. WELLS: I have a question.
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CHAIRMAN SOULES: Ned.

MR. WELLS: Dorsaneo, as you read Rule
207(b), you read "lawfully taken,"” and "duly
filed." But what I have before me has "and duly
filed," is right.

PROFESSOR DORSANEO: Well --

MR. WELLS: Which is meant?

PROFESSOR DORSANEO: I think the "and
duly filed" ought to come out, whether or not
that's in Dean Barrow's suggestioh or not, for the
reasons basically expressed by John O'Quinn.

MR, WELLS: Well, I agree with that, but
Dean Barrow's draft seems to have it in.

MR. SPARKS: That's correct, it does.,

CHAIRMAN SOULES: That's right.

PROFESSOR DORSANEO: Well, I would
suggest that we help him out and take it out.

CHAIRMAN SOULES: Actually what we're
discussing now is the -~- if you start on -- look at
Alternative No. 1 that Newell has before us and
Rule 207 of Dean Barrow's recommendation and just
move -- use Newell's as the road map, move this
language "has been brought" to the right place in
Newell's rule, which is in the third line of

(1) (b). You insert after the word "suit” the words
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"has been brought,"™ and then the balance of Dean
Barrow's suggestion is satisfied. If you look at
that same Alternative No. 1, in the very next line
of (1) (b) at the end, the last word, and strike
"has" and then the next two words "been dismissed,"
and when you've done that, you've merged the two
onto Newell's suggestion. And what Ned is saying
there comes out because of what Newell has put
together. "Duly filed" is excised in Newell's
recommendation.

; Now doesn't that put the two of them

together, Bill?

PROFESSOR DORSANEO: Yes.

CHAIRMAN SOULES: Does that satisfy you,
Newell?

PROFESSOR BLAKELY: Yes, I think that
that's not inconsistent at all.

CHAIRMAN SOULES: 1Is there any other
comment or questioning about --

JUDGE WOOD: It just occurs to me what is
the significance of the words in the next to the
last line, "former suit"? Let's assume the two
suits were between the same parties or_otherwise
qualified and one of them was filed later but

depositions were taken. But couldn't it still be
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used in the first suit?

CHAIRMAN SOULES: Well, should we say --

MR. TINDALL: Other suit.

MR. O'QUINN: Others.

CHAIRMAN SOULES: =-- "all depositions
lawfully taken in one suit may be used in another.”

MR. O'QUINN: That would be good.

CHAIRMAN SOULES: There may be a dozen
suits on file,

MR. ADAMS: Just "all dépositions
lawfully taken may be used,” rather than "in the
former suit."

MR. O'QUINN: "May be used in either
suit," or -~

CHAIRMAN SOULES: Well, I =-- "lawfully
taken in one suit and may be used in any other
suit®™ -- "in that or any other suit,"” makes it
clearer,

HONORABLE WOOD: That would be my
suggestion, Luke.

CHAIRMAN SOULES: Okay. See if I can
write that. "All depositions lawfully taken in one
suit may be used in that or any other suit." Well,
"in any other suit as if originally taken,

therefore.”
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Is it "therefor"™ or "therefore," Newell?
We've got a misspelling on the last word.

PROFESSOR BLARELY: Yes, "therefor."

CHAIRMAN SOULES: See .if this language,
then, reads the way you all are thinking. After we
drop the words "and duly filed," it reads "in" --
delete "the former®™ and substitute "one." "In one
suit may be used in" -- at "any other suit." Strike
"the latter." Pick up "as if originally taken,
therefor." ®"Depositions lawfully ﬁaken in one suit
may be used in any other suit as if originally
taken therefor.”

Does that get it, Judge Wood -~
HONORABLE WOOD: I think so, yes.
CHAIRMAN SOULES: =-- as you see it?
Newell, does that satisfy you written that
way?

PROFESSOR BLAKELY: You're comfortable
that there's no implication by that "any other
suit,"” that it could be treated as a different
proceeding? We are still thinking in terms of the
same proceeding defined very, very broadly.

CHAIRMAN SOULES: Right. v

PROFESSOR BLAKELY: 1Is there any way to

state "any other suit®” without the implication that
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it's a different proceeding?

MR. ADAMS: Why don't you just say "may
be used®™? If you just strike out "the latter" and
just say "may be used as if originally taken
therefor," then that use would refer back to the
usage permitted.

MR. TINDALL: Aren't we saying, Luke --
"therefor" -- we talked about that word down here
at this end of the table. It seems like "as if
originally taken therein.” |

HONORABLE WOOD: We could say "in the
former" or "a later suit they may be used in" --
"they may be used as if originally taken therefor,"
which would certainly get away from any ambiguity
as to the qualifications as to the type of lawsuit
it would be admissible in, I believe.

CHIEF JUSTICE HILL: Have you suggested
"in a later suit," is that what you're --

HONORABLE WOOD: "Former or later,"
either one.

CHAIRMAN SOULES: They're concerned that
any other suit broadens this beyond the intent of
the other language in it.

MR. SPARKS: How about this language?

Look at the -- start with "all depositions," and
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say "all depositions lawfully taken therein may be
used as if originally taken." You're already
talking about the other lawsuit in that sentence.
And that seems simpler to me. "All depositions
lawfully taken therein may be used as if originally
taken. "

PROFESSOR BLAKELY: How about saying "all
dépositions lawfully taken in the one suit may be
taken in the other," as in -— "taken in the one may
be used in the other." And supposé you've got three
or four. That would be included in that language.

CHARIMAN SOULES: Well, we could do that
or we could just repeat the language. It would be
redundant, but it would be clearer if we just say
"in any other suit involving the same subject
matter brought between the same parties," and
rebeat it again.

MR. O'QUINN: That would be fine.

CHAIRMAN SOULES: It is redundant, but
we're struggling on how to do it any other way. We
just repeat that language?

MR. O'QUINN: That would be fine.

CHAIRMAN SOULES: All right, "In other
suit involving the same subject matter brought

between the same parties.”
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HONORABLE WOOD: Adding "or their

representatives in interest.”

CHAIRMAN SOULES: Okay.

HONORABLE WOOD: "Or successors in
interest.”

CHAIRMAN SOULES: Often as these
proceedings go along, someone will recall that
something we've written is going to have a
collateral problem that we didn't address. If any
of you have such a notion as we gd along here and
want to go back to any point in our discussion,
please let us know because we do want to try to
avoid mistakes, even if we have to backtrack some.

Frank.

MR. BRANSON: Mr. Chairman, along those
lines, when we were dealing with Rule 509 earlier
today --

CHAIRMAN SOULES: Yes, sir.

MR. BRANSON: 1It's come to my attention
recently, unfortunately as being the brunt of what
I considered a joke, that some defendants are
interpreting Rule 509 to allow the representatives
of the defendants in a medical negligence suit to
personally visit with and discuss the plaintiff

with all other health care providers. Now, I was
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on Dean Blakely's committee. 1It's entirely
possible I missed that discussion, but I am unaware
of the rule providing that. |

Dean, was that discussed at a meeting that I,
perhaps, missed on the committee?

PROFESSOR BLAKELY: I can't recall,
Frank.

MR. BRANSON: 1Is it your interpretation
that -- when that Malpractice Act was passed, that
was not contemplated at the Legislative hearings
that I attended. 1Is there some way we can address
that problem in 509 if, in fact, it's a problem?
And I perceive it to be one.

JUSTICE WALLACE: In the Rules of
Evidence, Frank?

MR. BRANSON: Yes, Your Honor.

CHAIRMAN SOULES: Frank, does that deal
with -- that apparently deals with a section
different than 509(d) or is it in that same --

MR. BRANSON: I'm sorry, I don't have the
rule before me. I was just looking at the section
we dealt with on Page 1 of the handout.

Yes, I would think it deals with both the
general privilege under (b) and the exceptions

under (d), particularly (d4)(1).
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CHAIRMAN SOULES: Frank, with our agenda

the way it is, let me ask you this. And I want to
provide you with every form to make a statement.
But I think we're going to have to meet again in
March, six months away or so. We have so many
things to cover and so many things that are
important, and I don't believe we're going to get
everything resolved today. And some people may
want some time with Franklin's work, and I just --

MR. BRANSON: Could we put that on the
agenda for the March meeting?

CHAIRMAN SOULES: If you could verbalize
your thoughts on that and submit them to the
standing subcommittee, to Professor Blakely's
subcommittee, and participate to whatever extent
you may feel you would like to in that with him and
his committee to get us something in writing for
the next meeting.

MR. BRANSON: Thank you, Mr. Chairman.

CHAIRMAN SOULES: Okay. Thank you very
much.

All right. Are there any other matters to be
addressed in connection with the suggestion of
Professor Blakely's committee pertaining to Rule

207, Texas Rules of Evidence?
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PROFESSOR BLAKELY: Mr. Chairman, could
we have a restatement on wvhere we stand now on this
wording?

CHAIRMAN SOULES: All right, sir. I'11
just read (b). That's the only thing we've worked
on that would change any of the typewritten ‘
matters. "(b) Included Within Meaning Of 'Same
proceeding.' Substitution of parties pursuant to
these rules does not affect the right to use
depositions previously taken; and; when a suit [has
been brought] in a court of the United States br of
this or any other state ... and another suit
involving the same subject matter is brought
between the same parties or their representatives
or successors in interest, all depositions lawfully
taken in one suit may be used in any other suit
involving the same subject matter brought between
the same parties or their representatives or
successors in interest as if originally taken
therefor."”

Other than that, the proposal, Professor
Blakely, of your committee is in intact --
PROFESSOR BLAKELY: Yes, v
CHAIRMAN SOULES: -- at the time of this

action?
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MR. REASONER: Mr. Chairman, I have

difficulty in believing there is not a more
eloquent way to say that. I wonder if it wouldn't
be worthwhile to have somebody attempt to do that
over the lunch hour. Drafting in this large a
group has been impossible.

CHAIRMAN SOULES: Can we approve it then
as written subject to getting a better statement of
it, maybe, later in the day or tomorrow?

MR. O'QUINN: Yes, I move that.

MR. ADAMS: So moved.

MR. SPARKS: I think it could be
interpreted that you're narrowing Section 1, "the
same parties may concern." See, you're trying to
requote the language down here, but it's broader up
in Section 1 than it is in what they were.

CHIEF JUSTICE HILL: I'm sure Judge
Wallace and I are comforted to learn that we're not
the only ones plagued with these kinds of problems
and that right and good lawyers have the same
difficulties that we do in trying to use the right
word and to say what we mean in the best way.

CHAIRMAN SOULES: Would it be helpful to
just maybe table this til after lunch for drafting

purposes?
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MR. WELLS: So moved.
MR. O'QUINN: So moved.
CHAIRMAN SOULES: Okay. We'll take it up
right after lunch. And subject, however, to
drafting so that we state a better way, is it the

consensus that we want to approve this rule as

changed?
| MR. O'QUINN: Who's going to do it?
CHAIRMAN SOULES: I think Reasoner
volunteered. |

Didn't you volunteer, Harry?

MR. REASONER: That was just an
affirmation of my faith that somebody else could do
it.

CHAIRMAN SOULES: All right. Is it the
consensus that we'll table it until after lunch for
drafting by Reasoner?

MR. O'QUINN: Right.

CHAIRMAN SOULES: Okay.

MR. REASONER: 1Is this an effort to
suppress debate?

MR. ADAMS: Mr. Chairman, I've got a
question about Rule 801. Under the (e)(3) it says
"depositions.” And if the committee is going to --

the committee of one, Harry Reasoner, is going to
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consider -- is he going to consider just this
207 (b) -~

CHAIRMAN SOULES: Newell, do you want to
take up 801 now?

MR. ADAMS: +-- or is he going to consider
801, too? 1Is that -- I wasn't sure whether that
was included in the tabling.

PROFESSOR BLAKELY: Well, I have been
discussing not only 207, but 801 and 804. I
thought our discussion covered this whole package
Alternative No. 1.

MR. ADAMS: So is that entire package
Alternative 1 tabled or is it -- was it just --

CHAIRMAN SOULES: Well, let's go ahead
and talk about 801 and 804 if you have any input on
that so that we can get all the drafting done at
one time.

MR. ADAMS: My suggestion was that in
anticipation -~ and that may be, and I'm sure it is
just an anticipation, but I was impressed with Tom
Ragland's committee report with regard to a rule
which would not require the filing of a lot of
discovery matters that we're going to take up. My
question would be, is whether or not in the use of

depositions, whether we could use original
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certified copies, if that would be included within
the deposition definition so that we would not be
confined to an original which might be destroyed
within six months or some period of time in another
proceeding, but would be able to use an original
certified copy as -- in a subsequent or other
proceeding. And so, my suggestion was that the
definition of deposition be broadened or
specifically worded so it would include a certified
copy of a deposition.

PROFESSOR BLAKELY: Gilbert, is this the
place to do that? We're talking about what is
hearsay and then exceptions to the Hearsay Rule and
s0 on. You're talking about a Best Evidence Rule
problem, I guess, using a certified copy in lieu of
an original.

MR. ADAMS: Okay. It may not even need
to be -~ if we review the -- review that rule with
that in mind. But it was something that came to
mind in view of Tom Ragland's report that he's
going to make. We might pass that over, but it's
something we need to be thinking about. In other
words, do -- I think typically when we say
depositions, we're talking about an original and --

or at least that could certainly be the
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interpretation that would be placed‘on that.

MR. BRANSON: Well, Dean, are we really
talking about a Best Evidence Rule or are we saying
that if it's not the original, it's still hearsay?
Wouldn't those be really crossover areas?

MR. O'QUINN: We're talking about what
does the word "deposition" mean.

MR. BRANSON: Right, and if it's not the
original, as I understand what Gilbert's saying,
that it would still be classified as hearsay even
though it were a certified copy of the original
déposition since the deposition by definition was
an original.

MR. O'QUINN: I think it seems more
logical to me if we want to worry with the
definition of deposition, we ought to do that under
Rule 207 and not clutter up the Hearsay Rules of
Evidence with trying to define that.

PROFESSOR BLAKELY: Well, how does the
law treat a deposition today? The court reporter
types up two copies.

MR. O'QUINN: One original.

PROFESSOR BLAKELY: 1Is there an original?

MR. O'QUINN: Yes, sir. |

PROFESSOR BLAKELY: All right. Then if
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you're talking about something else, the Best
Evidence Rule problem instead of whether it is or
is not hearsay, a copy is --

MR. BRANSON: Well, is a copy of a
deposition, Dean, hearsay?

PROFESSOR BLAKELY: Depends on whether
the deposition is hearsay. If it's not, the copy
is not. If it is, if the deposition is hearsay,
the copy is, it seems to me. And it's simply the
Best Evidence Rule problem. Do ybu insist on the
original or will you take something else in lieu of
the original. 1It's not so.

MR. O'QUINN: I disagree. Newell, I
think the situation is that Rule 207 defines the
circumstances under which you can use depositions.
It also in Paragraph 3 provides for motions to
supress if you have a problem with a deposition
that causes a trial judge to think you're not
trustworthy.

I think these types of problems, frankly,
ought to be handled under Rule 207, which will
define whether you have to have the original,
whether you can use something less than the
original, if so, under what circumstances you can.

And I think if -- rather than put that in the Rules
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of Evidence, Frank, that's my feelings about it
because we already have a mechanism in Rule 207 for
the trial judge to suppress a deposition if he
thinks there's something wrong with it. And maybe
we might want to have a procedure in there whereby
he could allow something less than the original if
you felt under the circumstances that's what should
happen. That would be my suggestion.

PROFESSOR BLAKELY: It's a possibility.
The Best Evidence Rule at the preSent time has a
revision or so over there in public records. 1005
permits the use of a certified copy of the record.

MR. O'QUINN: Right.

PROFESSOR BLAKELY: Now, if you think
this present problem is the same sort of thing,
why, it's possible to put it over there somewhere
under the Best Evidence Rule. If you think it's
something else, why, you can put it in 207.

MR. RAGLAND: Gilbert, wouldn't having
the court reporter certify more than one original
at the time the depositions are certified, wouldn't
that solve it? You can have duplicate originals.

MR. O'QUINN: Yes. '

MR. ADAMS: They don't normaily call them

duplicate originals now. If lawyers requested
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those, well, that would be one thing. But what I'm
saying is we get to the point where we're not
filing that original, then -- and then within six
months the original is gone, it's no longer
required to be kept, but a certified copy that was
in the hands, maybe, of another party was
available, then we want to be able to use that
without being precluded simply because we didn't
have technically an original.

MR. O'QUINN: T don't sée why we can't do
that right now. If the original got lost sometime
in the clerk's office, I don't see why the lawyers
could not go to the court reporter and get them to
recertify another deposition, why that wouldn't be
"the deposition." I don't see why that can't be
done right now.

JUSTICE WALLACE: 1Is there a definition
of deposition in these rules anywhere?

MR. O'QUINN: No, Your Honor.

JUSTICE WALLACE: Why not a one sentence
in 207 here ﬁdepositions shall include the original
or any certified copy thereof."

MR. O'QUINN: I think it's an excellent
solution,

MR. ADAMS: I think that would solve it.
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MR. REASONER: One problem and I'1ll try

-—- suppose that in one case you file corrections to
the depositions but you don't file them in -- you
know, how do you handle the =--

MR. O'QUINN: I think it would be part of
the certification. I mean, say for example you had
an original in one proceeding that had been
corrected and then some lawyers went to the court
reporter and got another one certified to use in a
different proceeding and didn't get the corrections
in there, I think -- I don't see why you couldn't
file some kind of motion or -- if somebody tried to
offer it against you, I think you still have a
right to correct it every time it gets recertified.

MR. WELLS: Would it be certified by the
court reporter? The original comes to the deponent
who signs it and makes some changes. |

MR. O'QUINN: That's true, you're
correct,

MR. WELLS: And the copy that the lawyer
has doesn’t get changed.

MR. O'QUINN: That's correct.

MR. WELLS: How can the cou:t reporter
certify the changes that the deponent makes?

MR. O'QUINN: Well, I think you put your
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finger on it. I think the second time they do it,
they're going to have to let the deponent sign it
again. I think -- so there's the problem.

MR, WELLS: You mean the reporter would
not certify the copy until the deponent had had a
chance to make his changes again?

MR. O'QUINN: I think that should be part
of the rule; otherwise,’you loose a valuable right.

HONORABLE WOOD: 1If the deponent is dead,
the deponent's dead. |

MR, LOW: Or it's usually an admission
against interest and the man you're going to use it
against sure is not going to say, "That's what I
said."™ So you can get him to say, "Yeah, tell the
court reporter to" -- he says, "Yeah, I'll sign."

MR. O'QUINN: But what do you do right
now, Buddy, if the guy won't sign it? 1If the guy
won't sign it, we have a procedure already whereby
the court reporter can certify it and file it. I
would just simply suggest that the deposition be
defined as any copy signed or certified in
accordance with these rules =-- according to the
rules, whether it's the first one that‘got signed
by the witness and certified and filed or if that

one got lost -- why can't we just say a deposition
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is something that's been signed? It can be done
more than once.

MR. LOW: The only people that can
certify it are the clerk who's saying that was
filed here or the court reporter. So if you say
"certified," it would have to be certified by them.

MR. O'QUINN: Well, what I meant by
certified is we already have a procedure whereby iﬁ
the witness will not sign the deposition, the court
reporter can "certify it as being'accurate," file
it without a signature. That's what I mean by
certification. Keep the same procedure.

MR. REASONER: Mr. Chairman, it sounds
like to me that what John has outlined sounds very
reasonable. I would like to see that in writing.
I'm sure Mr. O'Quinn was volunteering to put it in
writing. |

MR. O'QUINN: I'1ll work on it during
lunch.

CHAIRMAN SOULES: That needs to be keyed
into Rules 205 and 206 of the Rules of Civil
Procedure, too, because there the 206 is the rule
that states what the court reporter does, and
"certification"™ and "certify"™ are the words in that

rule. And Rule 205 deals with the witness and
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making changes and signing and the failure to sign.

As I see Rule 205, it contemplates that there
really is not an original of the deposition because
if the court reporter sends what's stamped
"original® to the witness and the witness doesn't
sign it, the court reporter is to certify it, the
deposition, for filing. How can they certify
something that's gone? The only thing he's got is
a copy or makes a new original or substitutes a new
first page or something along those lines.

A deposition really is the testimony, maybe,
but I'm not sure about that. That's kind of what I
envision, but the rules are not clear about that
either. So to me "copy" or "not copy" ought to be
resolved by saying that every transcript of the
testimony is a deposition.

But, anyway, is this a problem that's beyond
what's written here before us? Should it be
deferred to another occasion or should we go ahead
and try to work on it during the noon hour?

What's your feeling on that, John?

MR. ADAMS: I thought Judge Wallace's
suggestion pretty well -~
MR, O'QUINN: I think Judge Wallace's

suggestion --
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MR. ADAMS: =-- cured what I thought was

the problem.

MR. O'QUINN: 1In light of what Mr.
Reasoner, what Harry said, why don't you do that?
Let me take a whack at it during lunch and tell you
what I think.

PROFESSOR DORSANEO: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir.

PROFESSOR DORSANEO: I'd also suggest
that somebody take a look at the Rules of Evidence,
particularly Rule 1001 and Rule 1003. Those rules
talk about duplicates. It seems to me that they
may be helpful in solving the wording problem.

MR. O'QUINN: Okay.

CHAIRMAN SOULES: 1003 and what, Bill?

MR. O'QUINN: 1001.

CHAIRMAN SOULES: Is there any other
discussion on proposed Alternative No. 1 dealing
with Texas Rules of Procedure 207 and Rules of
Evidence 801 and 80472

MR. LOW: Luke, I'm not clear on one
thing. Maybe I missed out, but when we're talking
about the rules, Rule 207, they talk about as long
as it meets the provisional requirements of 804 (a)

and (b). Did we also encompass 801 (e)(1)?
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Because, see, you might be using it as admission
against interest and yet it may not meet the
requirements of 804, but may meet the requirements
of 801, Follow what I mean? It says "prior
statement.” We're talking about, you know,
inconsistent statements.

CHAIRMAN SOULES: What about that,
Newell?

MR. LOW: You follow what I mean? 1In
other words, see, the 804 requirés that the parties
have a common interest in everything. It may be an
automobile case and a guy testifies, you know, "I
haven't made a defective product."” It may be a
statement against interest and yet they may not
have a common interest, but it's a statement
against'interest. Now, you can impeach him with
it, but he says, "I didn't say it," then you need
to offer the deposition. So, you might need to
encompass, You might look to see that 207 should
perhaps also refer to Rule 801(e)(l).

PROFESSOR BLAKELY: Well, what's the
story right now? Suppose a deposition is taken in
a different proceeding.

MR. LOW: Yeah.

PROFESSOR BLAKELY: Clearly a different
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proceeding and you offer it against the deponent
who's a party, offer it against him as an admission
by a party opponent.

MR. LOW: All right.

PROFESSOR BLAKELY: It has the same
status as if it were a letter to his Aunt Eloise,
is that true?

MR, LOW: No. See, right here,
understand 804 it talks about requirement with a
similar interest and opportunity,‘motive and so
forth. What if it didn't meet that? Wwhat if it
just meets 801 and it's an inconsistent statement?
Then you don't want to be caught --

PROFESSOR BLAKELY: What is present
practice? Do you just ignore the fact that he made
the statement on a former occasion, deposition, and
treat it as if it was a letter to his Aunt Elouise?
But in it he talked against himself and you're
offering it.

MR, LOW: I know, but what if he denies
all that? Then you need to offer the instrument,
offer the letter from Aunt Eloise, offer the
deposition, and you can't offer it because it
doesn't -—- the Rule 207 doesn't bring it within

that.
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MR. REASONER: 1I'm not -—- are we reading
the right thing? Doesn't 801 -- I mean 801l(e) (1),
doesn*t it now --

MR. LOW: They said it's not hearsay.

PROFESSOR BLAKELY: Yeah, if it's the
same proceeding.

MR. LOW: I know, but right up here, when
we talk about that's what the Rule 207 is is to get
in certain things that are not hearsay. And I'm
saying 207 refers only as long as it meets the
requirement of 804, 804 says they've got to have a
common interest and motive., What if there's no
common interest, it's just a plain declaration
against interest? Then under Rule 207 you couldn't
get in it.

MR. REASONER: But where on this is --
why do you need the usual Rule 207 when 801 (e) (1)
now says it's not hearsay? Why isn't that
sufficient to make it admissible?

MR. LOW: Well, simply because Rule 207
talks about -- I don't have it right before me now
-= but Rule 207 talks about these are admissible as
long as informant -- informant testimony as long as
it meets the requirements of Rules ofvaidence 804.

MR. REASONER: But that's when you're not
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offering it as an admission against interest, but
you're trying -- you can't qualify it that way,
you're trying to get it into evidence.

MR. LOW: That's right, but 801 talks
about -- it merely states that that is admissible.
But it does not talk about the deposition itself,
whether you could admit it.

MR, REASONER: Well, it says or in a
deposition you could admit at least the
inconsistent portions of the depoéition.

MR. LOW: Well, okay, 207 then -- 207
specifically refers back to 804 and doesn't refer
to that. And I'm merely -- I'm not saying that it
doesn't say that, I'm just saying that they might
say, "Well, this deposition 207 refers to prior
depositions, therefore, it doesn't meet 804,
because that's all they refer to. They might ought
to refer to 801." You might want to think about it.
It doesn't make me any difference.

CHAIRMAN SOULES: Yes, sir, Bill.

PROFESSOR DORSANEO: Well, I was taking a
look at the companion federal rule, which is Rule
32 on use of depositions during our discussion, and
it has -- that rule has a sentence in it which

basically says that if it's okay under the Rules of
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Evidence, it's okay. And maybe that would be
better than anything else.

MR. LOW: Because there might be some
other Rule of Evidence that may apply that we've
overlooked.

PROFESSOR DORSANEO: Now, that's not very
informative to someone who doesn't know the Rules
of Evidence as well as the professor does. But I
at least throw it out as something else to consider
at lunchtime. |

MR. LOW: But most lawyers see the Rules
of Procedure as being the starting point, you know.
They look, you know, they -~- and then that only
refers to 804. And they say, "Well, it doesn't
meet the requirements of 804, therefore, no
depositions are admissible.”

MR. SPARKS: Buddy, 804 is for an
unavailable witness.

MR. LOW: That's right. And 207 talks
about all depositions., It doesn't -- it's broader.
It encompasses the whole thing.

MR. SPARKS: I understand that, but are
you going to impeach an unavailable witness by
depositions? I mean, I guess it theoietically can

be done.
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MR. LOW: Well, say the guy's deposition
were read or something.

CHAIRMAN SOULES: While we're all
grumbling about that here, let me get a show of
hands. How many would like to go over to the
Quorum Club? We'll call and make a reservation if
there's an availability of space over there for the
number that would like to go.

(Off-the-~record discussion.)

CHAIRMAN SOULES: All right. What do you
suggest we do about the matter, then, that's been
raised?

Buddy .

MR. LOW: A lot of people have studied it
more than I have. I raised the question, so T
might have overlooked something that's obvious or
there might be an answer. I just raised the
question.

MR. RAGLAND: I suggest that we just make
it subject to the provisions and reqdirements of
the Texas Rules of Evidence and let the judge call
balls and strikes.

CHAIRMAN SOULES: In other words, your
suggestion is that the language that's proposed for

Rule 207, the new (2), in the last and next to the
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last lines we would delete the language "Rules
804(a) and 804(b) (1), so it just reads "subject to
the provisions and requirements of the Texas Rules
of Evidence™?

MR. RAGLAND: Correct.

MR. REASONER: Yeah.

CHAIRMAN SOULES: Does that work?

PROFESSOR BLAKELY: And that would give
the advantage, that would give you the option if
you were -- it was taken in a different proceeding
and you're offering it against the deponent as a
party, that it come in as an admission.

MR. LOW: Right.

MR. RAGLAND: Well, conceivably it could
be a non-party. It could be a disinterested --
so-called disinterested witness.

PROFESSOR BLAKELY: For an impeachment.

MR. LOW: For impeachment. So it would
take ~- it would come within one of the other rules
or there may be some other rule we've overlooked.
But if we just refer to the Rules of Evidence,
that's what 207 is intended to do, is to make it
available so long as it's admissible under our
general rules, under Rules of Evidencé.

MR. REASONER: I move we approve that
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change.

PROFESSOR DORSANEO: Second.

CHAIRMAN SOULES: Does that meet your
approval, Professor?

PROFESSOR BLAKELY: It does right now.
Wednesday night at midnight I will wake up and say,
"Oh, my goodness." |

CHAIRMAN SOULES: Subject to the noon
hour. All right. Do we have any -—-

MR. REASONER: Call Buddy, would you?

PROFESSSOR BLAKLEY: I think that's good,
Mr. Chairman, I do.

CHARIMAN SOULES: All right. Good
suggestion then.

MR. BRANSON: Dean, Mr. Kronzer would
suggest some libations on Wednesday evening that
would prevent that.

CHAIRMAN SOULES: 1Is there any other
discussion, before we move to another subject,
concerning Alternative No. 1 proposed by Professor
Blakely's Standing Subcommittee concerning Rules
207 of the Rules of Civil Procedure and Texas Rules
of Evidence 801 and 804? Okay. We'll come back
after lunch with O'Quinn and Reasoner's report.

MR. REASONER: Mr. Chairman, if you want




W 0 ~N & U s W

NN ON NN R R e e e R
Mmoo W N H O W o N U e W N O

58
to -- and I must give Professor Dorsaneo full
credit for this, but he's made a suggestion which
seems to me may solve the problem, so let me read
it real quick and make it fresh on everybody's
mind.

CHAIRMAN SOULES: Sure.

MR. REASONER: It would read
"Substitution of parties pursuant to these rules
does not affect the right to use depositions
previously taken; and, when suit has been brought
in a court of the United States or of this or any
other state and another suit involving the same
subject matter is brought between the same parties
or their representatives or successors in
interest,” and now we come to the critical part,
"all depositions lawfully taken in each suit may be
used in the other suit as if originally taken
therein.”

PROFESSOR DORSANEO: Second.

PROFESSOR BLAKELY: Sounds good, Mr.
Chairman.

CHAIRMAN SOULES: "May be used in the
other suit®"?

MR. REASONER: Yes. If we want to be

hypertechnical;, I guess we could put bracketed
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[S's] on the end of them in case you had three or
four, but --

CHAIRMAN SOULES: Does that meet your
approval?

And then that just leaves O'Quinn's concern
about substitute depositions for after lunch?

PROFESSOR BLAKELY: Could we have that
read once more?

CHAIRMAN SOULES: Go ahead, Harry.

MR. REASONER: Well, shall I just start
towards the end?

PROFESSOR BLAKELY: Yeah, there at the
end. "All depositions® --

MR. REASONER: All right. "All
depositions lawfully taken in each suit may be used
in the other suit as if originally taken therein."

CHAIRMAN SOULES: Any further discussion
other than what 0'Quinn may bring us about use of
copies of depositions?

All right. Are we ready for a vote on these?
Those in favor of approving Alternative No. 1 as
Harry has just read it, to incorporate changes or
recommend changes to the Supreme Court in Rules of
Civil Procedure 207 and Rules of Evidence 801 and

804, please indicate by saying aye. Opposed?
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All right. With those changes, Newell,
that's unanimous.

PROFESSOR BLAKELY: Mr. Chairman, Tom has
realized that under 207, new (2), the way he
amended it, it's now redundant. Because the early
part of the rule says, "At the trial or upon the
hearing of a motion or an interlocutory proceeding,
any part or all of a deposition taken in a
different proceeding, insofar as admissible under
the Rules of Evidence ..."

Well, but that -- well, "under the Rules of
Evidence applied as though the witness were then
present and testifying ..." I'm sure the Rules of
Evidence there is modified by "as though the
witness were then present and testifying."” Or you
could object to this that and the other and so on.
So maybe you do need to repeat "subject to the
provisions of the requirements of Texas Rules." But
it struck Tom here that this was redundant. We've
stated it twice.

MR. REASONER: I think what struck him is
probably right.

PROFESSOR BLAKELY: That we've said it --
if we say "admissible under the Rulesvof Evidence

implied as though the witness were then present and
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testifying may be used.”

CHARIMAN SOULES: “Any part or all of a
deposition taken in a different proceeding may be
used. "™ I guess you -— can you move that language to
there? "Insofar as admissible under the Rules of
Evidence applied as though the witness were then
present and testifying."

| MR. REASONER: Well, you know,‘Mr.
Chairman, I wonder if you shouldn't just shorten
the whole thing, say "may be used‘subject to the
provisions and requirements of the Texas Rules of
Evidence."

MR. LOW: Yeah, take out the first part
of it.

MR. RAGLAND: 1It's not going to make it
divine salvation to leave it like that.

MR. REASONER: Well, but yet what
confuses me is you say "as though the witness were
then present and testifying." I don't know what
that adds, but I'm sure if I want to create
confusion, I would try to figure out it meant
something.

PROFESSOR BLAKELY: Well, we set it up in
(1) (a) . This comes from old 207. And we've said

it in (1)(a). 1If we say it in (1) (a), don't we
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need to also repeat it in (2) because we're dealing
with different proceedings? If you don't, why,
then someone will reason that this -- there's some
significance to this, including it in (1) (a) and
not in (2).

MR. TIﬁDALL: Luke, can we send this back
to the Evidence Committee? 1It's getting --

CHAIRMAN SOULES: Well, I think we're
close. We're getting so close to having it
resolved, Harry, if we can -- it seems to me we
are. What's the consensus? I'll1 take a consensus
on that if -~ how many feel that we should return
it to Professor Blakely for further study?

Indicate by a show of hands.

MR. TINDALL: Well, don't we have already
two matters that are going to be dusted over at
lunch on this very rule or have those become moot?

CHAIRMAN SOULES: Well, Harry, I think,
has got his resolved.

MR. LOW: Yeah, but‘only one matter
really, and that's just defining a deposition.
That's all 0'Quinn is going to go to do, basically.

CHAIRMAN SOULES: It really doesn't
affect -- may not affect the 1anguage,vwhat O'Quinn

is going to do.
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MR. LOW: That's right.

PROFESSOR BLAKELY: Mr. Chairman, let's
leave it redundant except --

PROFESSOR DORSANEO: I don't think it's
redundant. Pardon me for popping up.

MR. CHAIRMAN: All right.

PROFESSOR BLAKELY: Let's leave the
apparent redundancy there and go ahead and strike
804 (a) and 804(b)(1l) as we had planned to do a
moment ago.

CHAIRMAN SOULES: And substitute the
artic%es (e)?

MR. REASONER: Let me ask -- let me tell
you my problem and maybe the -- our distinguished
professors can think about it over lunch. I agree
it's not redundant. There are evidentiary rules
that apply when the witness is there live and
testifying, which that parenthetical phrase appears
to reference. There's also evidentiary standards
to be applied to the admission of the deposition
itself. The way this is now structured, seems to
me you kind of overlap and confuse the two, and you
really ought to break it out and make it clear that
you're applying those two different standards.

PROFESSOR DORSANEO: I think we're back
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to 804(a) and 804(b) (1) then.

CHAIRMAN SOULES: Bill, what is your =--

PROFESSOR DORSANEO: We're back to go.
Let's think about it over lunch. |

CHARIMAN SOULES: All right. Well, we'll
delay action on this until after lunch then and let --

Professor, if you'll confer with Harry and
Bill.

And anyone else that wants to address Newell
over the lunch hour about this, and maybe we can
pick it up and get it resolved then.

All right. And you're offering that in lieu
of Alternative No. 2, are you, Newell?

MR. WELLS: I think I raised the No. 2 on
the understanding that the -- it had been acted.on
last time. It was my point it was merely
procedural. It was not substantive.

CHAIRMAN SOULES: Do we need, then --

MR. WELLS: We don't need to look at No.

CHARIMAN SOULES: Then you feel we do not
need to do that.
Does anyone feel we need to look at
Alternative No., 2 in view of what we‘vé done

heretofore? All right. Then we'll consider that
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resolved by the earlier discussions.

Newell, does that complete the report of your
standing subcommittee?

PROFESSOR BLAKELY: It does.

CHAIRMAN SOULES: Thank you very much for
that good work.

Sam Sparks. Is he here? You've got the
laboring oar. What I would like to do here is turn
it over to you.

MR. SPARKS: I think we‘can get through a
lot of these in a fairly good time because there's
not a lot of substantive changes. I'll try to
bring up the ones that do have some real substance.
Rule 11 we start you out with very, very
controversial. It says, "unless otherwise provided
in these rules." That's the addition that is
recommended, and it does make sense in light of
some of the other recommendations that we'll get to
in a minute, most of which -- most of the
correspondence I have gotten, received, has been
objections to lawyers to have to object to
nonresponsiveness of answers and the form of the
questions. And you'll see, if you haven't read
your packet, that there are several suggestions on

that.
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So it appears -- I don't see how we can be
hurt by adding that to Rule 11, and it makes sense
if we're going to make some other changes. So,
Rule 11, that's the only thing that -- on the first
one is just the addition to the rule is that one
phrase.

CHAIRMAN SOULES: Does anyone feel we
need discussion on this or is -- if not, the chair
will entertain a motion to approve it as written.

MR. TINDALL: So moved.‘

CHAIRMAN SOULES: Been moved and seconded
that the language in Rule 11 -- that Rule 11 be
amended to provide at the start of it "unless

otherwise provided in these rules,” and "otherwise

-remain intact." In favor say aye. Opposed? That

carries.

MR. SPARKS: We're going to go
chronologically, and the next one is Rule l8a.
This request, basically, comes from Judge Douthitt.
He indicates that many judges who have more than
one county, catch a motion to recuse at the last
minute and there is no available substitution of a
judge. And his suggestion was to addvthe first
phrase that's underlined "or prior to any pretrial

conference or preliminary hearing.” I don't know
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that that's adding anything because we already have
"set for trial or other hearing.™ And then he has.
broadened the rule by the addition of that long
sentence.

There has been a sort of companion request by
several lawyers, Mr. Green of San Antonio, to
include in the recusal "but included in a canon.”
And I just didn't feel like that was probably
within the purview of this committee, so I have
left that out. But the one sentehce'as underlined
is the judge's request.

There is another -- in the last page, on Page
3, another long sentence, also.

CHAIRMAN SOULES: 1If -- I don't know how
many of you got the materials that were sent out
the time before, but there is a rule change drafted
to change the Code of Judicial Conduct to separate
grounds for disqualification and grounds for
recusal. Right now Canon (3) (c) puts the two
together and calls them disqualification. That's a
problem in this state because disqualification is a
constitutional concept in Texas.

Recusal is another concept that's been
emplaced on the jurisprudence by the adoption of

the Supreme Court of Canon (3)(c). And also it's
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been engrafted by 200A, Article 200A, which is a
product of the Legislature. So, recusal is here,
but it's not the same as disqualification.

And what is spelled out in this second part
is really probably something that should be
addressed by the court as it separates recusal from
disqualification in Canon (3)(c) by way of -~

That's just by way of updating you on that --
the status of that as well, Sam.

MR. SPARKS: That's coriect. And they've
got a new Canon (3) (c) that actually says
"disqualification and recusal,"” but I don't know
where it is.

MR. WELLS: May I ask a question? What
if a litigant learns less than ten days before the
trial of some basis for recusal? Is he foreclosed
from raising it?

CHAIRMAN SOULES: Yes, sir.

MR, WELLS: He's got to know about it?

Or what if something develops during the trial or
he learns even during the trial, he's foreclosed
from raising it?

CHAIRMAN SOULES: A disqualification or
recusal?

MR. SPARKS: A disqualification is --
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cannot be waived by the rules. This is one_of the
few instances, it seems to me -~ Luke and I have
both written articles on this. But it seems to me
this is where the rules have really kind of
overstepped the law. We have more procedural
rights than we really do have substantive. On a
recusal I think the rule would apply, and you might
be in bad shape except that if you just learned it.
Who knows what the court might say. On a
disqualification it really does - it voids almost
everything that any -- well, it voids everything if
you can prove disqualification.

CHAIRMAN SOULES: Fundamental error.

MR, SPARKS: So, I don't think the rule
would apply one way or the other.

MR. LOW: Sam, isn't there a specific
statute? Does this dovetail with the language of
the statute on disqualification, as, what, 1911, or
something like that? What's the statute on it?

How does it read? Are we inconsistent with the
statute?

MR. SPARKS: No, the Constitution has --

MR. LOW: No, I'm talking about the
statute.

MR. SPARKS: Well, I don't -- if it
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tracks the Constitution, maybe. I don't know.

MR. LOW: There is a statute, specific
statute on this.

MR. SPARKS: My experience as a practical
matter on recusal is such that the trial judge on
any kind of -- most of the trial judges on any kind
of apparent impropriety of any nature or knowledge
currently being represented by a lawyer, that type
of thing, I don't have any problems with it. I
don't know that we're helping by butting down
pretrial conference or preliminary hearing, but the
remainder of the recommendation appeared to be -~

MR. McCONNICO: Sam, could I speak to
that?

MR, SPARKS: Surely.

MR. McCONNICO: Well, I tried some cases
in rural counties, and I never have any idea which
of the judges for that court is going to be sitting
until I walk into the courthouse. And like
yesterday I walked into the courthouse and both
judges were there. One judge heard one motion on
the matter, another judge heard another motion on
the same matter. And so consequently, you know,
that really puts somebody in my situation in a real

difficult position because we don't know who's
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going to be sitting in a pretrial matter.

CHAIRMAN SOULES: Well, you've got (e),
l8a(e) was drafted to speak to the problem of
discovering that your judge, the judge you would
recuse, had you known he was going to be there, has
just shown up. "If within ten days of the date set
for trial or other hearing a judge is assigned to a
case, the motion shall be filed at the earliest
practicable time prior to the commencement of the
trial or other hearing." That's what that's there
for.

MR. McCONNICO: But doesn't that create
confusion just to put in the sentence "or prior to
any pretrial conference or preliminary hearing"?

CHAIRMAN SOULES: It really does. For
your purpose, it does because it would put a time
limit at an earlier point in the pretrial that
would be the final cutoff for a motion, and it
would move that to an earlier point in the pretrial
than 18a(e) was drafted to address. And how do you
know to file a motion until you know who your judge
is? That's --

MR. SPARKS: Besides that, I don't think
it adds anything to the rule.

CHAIRMAN SOULES: David Beck.
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MR. BECK: I have a question about (£f),
Sam. What is the purpose of (f)? And I don't
really understand what the purpose is of the word
"summarily" in there means. Does that mean if the
judge does not summarily refuse the motion,
whatever summarily means, that the case cannot be
-- or the motion cannot be immediately transferred?
What does that mean?

MR. SPARKS: Well, the -- as I understood
the judge's letter, he put that ohe in because he
said there may be a judge who would be so
arbitrarily just to summarily refuse the motion and
tell you to proceed to trial. And he put that
sentence in to make sure that you had a remedy
there. But the remedy really is --

MR. ADAMS: Well, it hinges —-- the remedy
hinges on whatever summarily means.

MR. SPARKS: Well, his meaning of
summarily -- His meaning of summarily, though, was
if it wasn't in proper form, wasn't --

MR. O'QUINN: Yeah, it ties back to (a).
Maybe it needs to be clearer that you're tied back
to (a). v

CHAIRMAN SOULES: Sam, does your

committee feel that any of these changes need to be
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made?

MR. SPARKS: I don't think that it
enlarges upon the existing rule. Now, our
committee was very lax because I didn't get the
report out until October. But the -- but I haven't
had any ground swell for this rule.

| CHAIRMAN SOULES: To give y'all some idea --
and then I'm going to recognize Bill Dorsaneo. But
the work that's in these folders is a tremendous
amount of work, some of which is not going to bear
fruit in this committee because the standing
subcommittee chairmen were requested to draft rules
that met the objections or requests from anywhere,
however silly we might think they might be or
unnecessary, so that when this committee met, we
would have language to act on either to accept or
reject. So, the fact that Sam's committee hds
generated language doesn't mean that they
necessarily support it. 1It's just so that the
committee as a whole can consider a request from
another lawver or a member of the public that was
before us.

MR. SPARKS: That's right. As a matter
of fact, we weeded out a few that jusﬁ were

ridiculous. But most of them here are just -- we
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conformed them to the form, best we could, from the
letters. A lot of people just write letters.

CHARIMAN SOULES: Bill, did you have
something?

PROFESSOR DORSANEO: I just wanted to
tell you that this member of Sam's committee
doesn't think that any of these changes are
worthwhile.

CHAIRMAN SOULES: Is that a motion?

MR, SPARKS: 1I'll second Bill's motion.

CHAIRMAN SOULES: Motion is made and
seconded that these changes not be approved.

MR. O'QUINN: I want to say something.

CHAIRMAN SOULES: O'Quinn.

MR. O'QUINN: There is a practice going
on of people using -- trying to use Rule 1l8a to get
a continuance, yet that does occur. I've had it
happen in a case of mine where they would just file
a Recusal Motion. And the way l8a presently reads,
the trial judge is paralyzed at that point, even
though the motion on it's face does not state a
constitutional ground. They'll just put in there
something that's not a constitutional ground,
whatever it is, and that paralyzes the trial judge,

at least that's the way the trial judges are




W 0w N S e W NN

DNOONONN NN e e e e e bt
Ul o W N = O o SN e WY O

75
reading 18a right now. And they think they have to

go through the procedure of bundling all these
papers up, finding some administrative judge
somewhere who may be off where he can't do
anything.

And I think this is what's bothering Judge
Douthitt, although I have not personally talked to
him about it. What he would like to have is some
kind of procedure whereby if on the face of the
motion it does not state a constitutional ground or
oath -- you know, when somebody takes an oath,
that's a serious matter. They're going to be
careful about doing that unless they've got
grounds. It is my understanding of the law that
you can't assert any ground other than the grounds
in the Constitution. And so, he's trying to make
it serious, make these motions serious, where
people have to be serious about stating the right
grounds under oath. And if they haven't, the trial
judge is not paralyzed. He can proceed with --
apparently with the one exception being that when
he summarily decides the motion does not on it's
face state a constitutional ground, he's got to
send these papers to the -- immediately to the

administrative judge.
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But anyway, this -- I'm notksaying this is a
crisis problem, all right, or an epidemic, but it's
something that's happening out in the real world.
And I think that's what's bothering Judge Douthitt
that -- I've personally seen it happen where a
judge has got cases set, he's got a jury panel
sitting there, and some guy waltzs in there, he's
got his Motion for Continuance overruled and the
next move is Motion to Recuse. I mean -- now he's
done made that judge mad as a horhet, I know, and
the judge can punish him in all kinds of things.
When some guys want a continuance desperately
enough, they'll do that. And that really upsets
these judges, particularly in rural areas. You
know, if you're in a big city, nobody there sitting
down in the jury panel is going to get mad at any
judge because the docket cratered. There's always
a docket somewhere in the big city. But those
judges call those jurors in, and they have to tell
them to go home. I know that judges are very
sensitive about that, particularly those that have
to run for election every once in awhile. And they
always tell the lawyers, "Be sure and let me know
if you're not going to go to trial so I can call

this jury off." And it's something that's eating on
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the trial judges in some of these rural areas. I
think that was what you were getting from Judge
Douthitt.

MR. SPARKS: There's no question that the
automatic continuance -- you know, we discussed
that before the rule was ever implemented, and it
does allow for grounds much larger than the
constitutional grounds, however, on the basis of a
motion. And it may be that it's ~-- at some time
we're going to have to address it. I have not seen
it as much as I thought I was going to see, but
really the amendment doesn't speak to any
elimination of that. You still have the procedure
that you have to go through the administrative
judge.

MR. RAGLAND: I move we refer this for
further study.

CHAIRMAN SOULES: I think we're just
going to -- do you want a further study?

All right. Is there any other discussion?
The motion is made and seconded that these
suggested changes be rejected. Any other
discussion on that subject? All in favor of
rejecting these, say aye, please. Thoée opposed or

wanting these changes made, say aye.
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CHAIRMAN SOULES: And who was that?

MR, O'QUINN: Me.
CHAIRMAN SOULES: Okay.

change it. So aside from 0'Quinn,

voted, I guess, 21 to reject these,

the changes.

O'Quinn wants to
the committee

to one wanting

MR. BRANSON: Make that two.

CHAIRMAN SOULES: Two wanting the

changes.
Bill.

PROFESSOR DORSANEO: For

the record, I

just have one comment that Paragraph G of current

Rule 18a refers, I believe, to Article 200A of the

Revised Civil Statutes. That article has been

repealed and replaced by the statute that would

have been the subject matter of Judge Casseb's

report.

CHAIRMAN SOULES: 1658,

House Bill 1658,

I don't think it's got an article number yet.

MR. SPARKS: That's right.

CHAIRMAN SOULES: A part
committee's report will be to call
attention to the fact that Article

be renumbered in the new statutory

of the
the court’'s
200A is going to

code, in the
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code setup, and we'll -- when it comes out, I'm
sure the court will want to take care of that
housekeeping matter.

Any further comment?

All right. Next, Sam,

MR. SPARKS: Next is 27a. 1It's one of
many that has been requested by the Council of
Administrative Judges. There wasn't a whole lot of
emotion either side of any of our members as far as
I know on this one. |

MR. LOW: What does it change?

MR. SPARKS: 1It's the new rules.

MR. LOW: Okay.

MR. SPARKS: Basically I thought it was
good. I don't know that it changes anything, but
it does help in the instance where you have a Bill
of Review or subsequent proceedings. It makes it
go back to the original court. Sometimes that's a
problem when you have multiple judges.

MR. McCONNICO: Sam, can I speak to that?

MR. SPARKS: Yes.

MR. McCONNICO: I like the Bill of Review
section. I think that's right. I don't -= 1 have
a little bit of problem with the first sentence

where it says, "Except as provided in this rule,
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all cases filed in counties having two or more
district courts shall be filed in random order, in
a manner prescribed by the judges of those courts.”
Now, the thing I don't 1like about that, it might
not be a problem, is the reality of the practice is
where you have two or more courts, you usually have
one judge trying more cases than aﬁother judge.

And if you're going to say the judge that has not
tried as many cases is going to get stuck with 50
percent of all the cases, then the docket is not

going to move as quickly.

The other problem I have is in reality the
way that the rural counties are working, at least
in my experience, where you have a judge from one
county and then you have a suit that is filed in a
different county within the district and the suit
might be a political hot potato, they will
generally give it to the judge from a different
county that doesn't reside in that county. Well,
that's going to avoid that safety mechanism.

MR. SPARKS: He can still transfer the

.cage.,

MR, McCONNICO: Still can transﬁer. So
maybe it won't. I don't know.

MR. SPARKS: Most of these
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recommendations by the Council of Administrative
Judges appear to be improvements. I didn't find
anything in this particular rule that --

MR. ADAMS: Let me ask a question on
this.

MR. SPARKS: Yes, sir.

MR. ADAMS: Would this rule by
implication prohibit the courts from adjusting the
dockets?

MR. McCONNICO: I think’that's my
concern,

MR. LOW: It just talks about where they
may be filed. About filing. I don't think it at
all addresses that.

CHAIRMAN SOULES: Frank Branson.

MR. BRANSON: One of Steve's problems we
aren't really addressing, and it's a real world
problem, there are several counties where you've
got one or more district judges, and if yoﬁ happen
to draw that district judge, you can sit on that
case until the cows come home and never get a
trial. It doesn't make sense to me to totally
alleviate that right as proposed in Rule 27a
because you can leave some litigants really without

recourse, particularly in some of the rural areas.
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MR. LOW: How does that 27 do that?

MR. BRANSON: Well, it says, "Except as
provided in this rule," unless y‘all -- you really
don't have any option at all.

MR. LOW: But filing it.

MR. O'QUINN: Yes, that's where it's
going to stay, though.

| MR. McCONNICO: That's what we're worried
about.

MR. O'QUINN: Say you'Ve got two judges,
one judge, for personal reasons, health reasons or
otherwise, just isn't taking care of his business,
so you go -—- you want to go file with Judge Quick.
You can't. You get Judge Slow, and you can't do
anything about it.

MR. BRANSON: And you're just stuck.
There are some courts -- there was one in Dallas
County until recently that you could ride the
dockets for forever and not ever get up.

MR. ADAMS: This doesn't say you won't
know what court you're filing in.

MR. BRANSON: It says you can't do it.
You don't have any option.

MR. O'QUINN: You're stuck there. You're

stuck in Judge Slow's court. If ybu've not suited
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and refiled to try to get Judge Quick, they put you
back in Judge Slow.

MR. LOW: Yeah, but what it says, "in a
manner prescribed by the judges.® What are you
doing now? The judges are prescribing the manner
to allow you to do it now.

MR. BRANSON: Well, the judges are not
going to acknowledge the existence of Judge Slow in
their rulings. They don't generally in the
counties that I practice. Judge Slow is just a
black mark on the record, and he sits there. No
one acknowledges he exists.

MR. O'QUINN: Right now, Buddy, it's
being handled by local practice. 1In other words,
obviously the judges in any county can set up this
very same rule. What we're being asked to do is
impose this rule on every county, whether the
judges working in that county want it or not.

MR. SPARKS: Well, let me do -- let me
point out that all of the problems from the
district benches, of course, go to these
administrative judges, so I think we ought to get
some pretty good looking at their request. They're
the ones that have these problems.

If you're not getting to trial in a certain
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court, Frank, he's the only person that you can go
to, is that administrator.

MR. BRANSON: But can't that
administrative judge handle it now, Sam? I mean,
doesn't he have that power without us imposing it
on those judges that don't want it?

MR. SPARKS: In the hearings on the task
force that Judge Wallace and several of us have
been listening, that's been their biggest complaint
is saying, "You know, you want us to monitor the
dockets, but we want things in writing where we can
show these judges, who really are our peers,
they're district judges also, that they have to do
these things. So, I think you're going to see more
and more requests for the administrative judges.

MR. SAM D. SPARKS: Sam, my problem is
from -- my office is in Tom Green County, if you've
had the exprience to be there. It doesn't matter
which of the three district courts you filed in.
You know, on Monday morning you'll go there and
pick a jury and you may be assigned any one of the
three judges. This ties in not only with 27 but
also with 18a. You can't file a Motion to Preclude
because you don't know which judge you're going to

get until you go to trial. There's no ten day
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period at all. I understand disqualification is
controlled by the Constitution.

Under 27a what you're proposing here -- my
question is, I happen to like the system that I
got. I can't recuse a judge. But I think we have
-- We move more cases per capita out there than any
county in the State of Texas. And I don't want a
rule that makes it where they cannot continue the
administration of that Tom Green County courts like
they're doing. In other words, i£ ramdomly gets
assigned to a judge. I must try it in front of
that judge. I'm throwing that out for a comment.

MR. REASONER: I don't read it as saying
that.

MR. RAGLAND: I would like to speak to
that, also.

MR. SAM D. SPARKS: I wish the whole
state would go to the system we have. We're moving
more cases than you can believe.

CHAIRMAN SOULES: Well, if we added a
sentence that says, "After such filing, any case
may be transferred between the district courts in
any manner prescribed by the judges of those
courts, " does that alleviate any problem?

MR. BRANSON: Mr. Chairman, why are we
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messing with the administrative judge's personal
prerogotives now?

CHAIRMAN SOULES: Because we've been
asked to look at it.

MR. SPARKS: That's in the next rule.
They've requested that in 27b.

CHAIRMAN SOULES: All right. Does that --

David Beck.

MR. BECK: One of my concerns is more
basic. I guess I don't have as much trouble with
these suggestions as others because we handle a lot
of these problems by local rule in Harris County.
But my question really is more basic. My
recollection is that this task force that the
Supreme Court has just appointed is going to be
looking at ways to streamline the dockets, and I
would presume that this is going to»be one of the
subjects that they're going to be addressing. If
that's the case, and there's going to be a very
formal study done on it, why are we amending our
rules now and then look at a study a year from now,
and then have to do it again?

I would suggest, therefore, that we table
this thing until such time as the Supfeme Court has

had a chance to complete its study, assuming I'm
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correct on that, Judge Wallace.

MR. BRANSON: Second the motion.

MR. SAM D. SPARKS: I like that very
well. Could we provide some way for me to reluse a
judge if necessary?

MR. SPARKS: If you don't get one special
one,

CHARIMAN SOULES: Well, maybe that's what
we're going to want to do is -- _

MR. BRANSON: Sam, just get a special
bill in there.

MR. SAM D. SPARKS: Well, it's been going
so good, I hate to even think about that, but it
could be necessary.

CHAIRMAN SOULES: That may be the case
with this group of rules that Sam is talking about
right now that we'll want to defer them to the task
force committee that's been appointed and ask them
to advise us when they're through or at any point.

But let's hear the rest of it, Sam, from you
and then -- or do you feel that we need to go
through these?

MR. SPARKS: Of course 27a, b and c are
certainly related. Let me speak for Rule 27c¢c. I

really think that this is a good rule. I think
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it's true in every community where you have
multiple courts, there are some judges who will
sign presiding order and enjoin the movement of the
world for a hundred dollar bond. And I can see
where the administrative judges are coming from on
this particular one. It really says that you have
to file your case first and go that court unless
there are circumstances that justify an immediate
or temporary relief. I personally thought this was
good. |

I think the whole purpose of these series of
rules is what we're going to have. I think David's
suggestion was good, but I think the judges are
saying, "We want a random selection. We want the
filings so that every district court is getting
equal number of cases," so that then we evaluate
under this new act and decide how things are going.
But I really thought that 27c was a good rule.

CHAIRMAN SOULES: Harry.
MR. REASONER: Let me say that reading
27a and b together, I read 27a as merely relating

to the filing and 27b as meaning that the local

‘judges have full discretion to handle their

dockets, and I really don't see any reason to defer

to the task force. I mean, it seems to me that the
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Council of Administrative Judges has, in effect,
asked for the endorsement of this committee; and it
seems to me they have a very sensible proposal, and
I would urge we go ahead and approve it.

CHAIRMAN SOULES: Justice Wallace has
just informed me that all nine of the
administrative judges are on the task force for
whatever that may -- information that may be to
you.

MR. REASONER: Well, Ivassume at the time
they referred it to us, they were well aware of the
fact that they were on the task force, were asking
for --

PROFESSOR DORSANEO: I don't think so.

CHAIRMAN SOULES: What's the date of that
referral?

Do you have that, Sam?

MR. SPARKS: Yes., Well, no, they don't
put a date on it, but it's -- it had to be May.
They were not appointed to the task force at that
point.

MR. WALLACE: The task force didn't even
exist then.

MR. SPARKS: The one thing that I have

been impressed with, though, is =-- I feel kind of
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like Harry does. I think these are good rules; we
ought to rule on them. But these administrative
judges are asking for written rules to help them do
their work, and I've been impressed with the fact
they're trying to do their work.

CHAIRMAN SOULES: Tom.

MR. RAGLAND: I would like to speak
against this 27a. And I can relate it only to my
personal experience, but in McLennan County we have
four district courts. We do not have a criminal
district court. But by local rule or agreement
among the judges, all indictments are returned to
one district court. Something like this means
every fourth civil case is going to be filed in
that court and here's criminal cases are going to
get bumped and the Speedy Trial Act and everything
else. And you talk about slowing down action in
McLennan County, this rule will do it. There is no
delay in McLennan County.

There was a jury verdict on a complex
personal injury case yesterday that was returned
six months after the thing was filed. So we don't
have that problem there, and I sure would hate to
see us get saddled with a broad, heavy burden that

solves some problems somewhere else, perhaps, but




O W ~N & U B W N

NN NN N R R e e Rt R et e e
U & W N = O W o ~N o U s W N = o

91

creates some equally as bad.

MR, LOW: Could we either eliminate the
first sentence, if the judges are asking for
guidelines, either eliminate that or substitute,
therefore. And I think this would be something
novel to make a suggestion in the rules, but
something that each district court, unless they
have their own system, then it would be random
unless -- and then the other rules, I don't think
there's been any objection to thevBill of Review
and things of that nature.

The first sentence appears to be the one
that's most objectionable, and that can either be
eliminated or corrected to refer it back to the
local judges. And I point out that in that rule,
the word "file" is used twice, but it's not -- they
don't prohibit transferring on it. It just talks
to filing. And I understand -- I hear some real
bad objections to that and --

MR. O'QUINN: Is there a motion to redo
that sentence?

MR. BRANSON: Mr. Chairman, procedurally
don't we have a motion on the floor to table?

CHAIRMAN SOULES: We do have a motion to

defer it to the task force, and Harry has spoken to
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that. The task force is going to be looking at
adminstrative problems as opposed to trial
procedure problems.

MR. BRANSON: Could I call a question on
the motion?

CHAIRMAN SOULES: Okay. Question. Those
in favor of deferring the recommendations in 27a, b
and ¢ to the task force for its study and report
back, say aye. Opposed?

MR. REASONER: Aye.

CHAIRMAN SOULES: Reasoner objects to

that.
MR. SPARKS: I oppose that, too.
CHAIRMAN SOULES: And Sam Sparks.
MR. SPARKS: Okay. The next one is --
CHAIRMAN SOULES: The vote is about 20 to
2.

MR. SPARKS: One of our guesses -- and
Bill Dorsaneo wanted me to tell you that we've
guessed wrong on some of these as to where to put
some suggestions. But one of the attorneys -- I
had two or three correspondence clerks making this
to have all pleadings 8 1/2 x 11. One of the
attorneys I thought had a unique approach. He

wanted pleadings that way because he had been going
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to the State Bar seminars and he had now learned
how to do his own trial notebook and he wanted the
pleadings to be of the same size, then, as the
trial notebook. The suggestion is made that he was
sure that the Federal Government did a lot of study
and it would cut down the cost. But the main thing
that is to require all pleadings to be 8 1/2 x 11.
Our committee has no comment on that.

MR. RAGLAND: Which rule are we on?

MR. SPARKS: We've put 45(e) because we
think that's where it would be fought.

MR. O'QUINN: You have to turn some more.
It's out of order.

CHAIRMAN SOULES: I guess I've dropped it
in the copy process.

MR. TINDALL: 1It's after 46 -- 47. It
follows 47.

MR. O'QUINN: It's after 47.

MR. TINDALL: Luke, there is a state law
effective September 1 of '86 that you may be aware
of that prohibits state agencies from buying file
cabinets that will accommodate anything greater
than 8 1/2 x 11 or you can't buy paper that's
larger than 8 1/2 x 11 and the computer paper that

will tear down to 8 1/2 x 1l1. So it seems like to
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to me that we're walking into a mandate anyway to
do that.

CHAIRMAN SOULES: How many feel this
committee should address the issue of the paper
size for pleadings? Should we address it or leave
it to whatever the statute is? How many feel we
need to address paper size in pleadings?

MR. LOW: Who else is going to address

MR. ADAMS: Who's going‘to address it if
we don't?

MR. SPARKS: The statute will bind the
clerk, but the court clerk is going to have 10,000
lawyers coming --

MR. TINDALL: Yeah, if we don't help the
clerk.

CHARIMAN SOULES: All right. Well, we

will discuss it.

I think Chief Justice Hill has got some lunch
arrangements.
(Off-the~record discussion.)
CHAIRMAN SOULES: Shall we adjourn now
and to go lunch?
MR. O'QUINN: Yes.

CHAIRMAN SOULES: Okay. We stand
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adjourned and resume after lunch.
(Lunch recess.)
AFTERNOON SESSION

CHAIRMAN SOULES: 1It's 1:30. We're back
in session. If you didn't sit where your name tag
is, please get your name tag in front of you so
that the court reporter can identify you when you
speak.

And, Sam, we'll have a guest here in about an
hour, Clifford Brown, who is head of the Advisory
Committee of the Court of Criminal Appeals. And if
we're not through with these pretrial rules in
about an hour, I'm going to need to interrupt while
Clifford Brown is here to get the report on the
appellate rules and to hear from him on what that
court is doing with regard to the same rules. So
why don't you proceed. We'll get as far as we can
in an hour, maybe even through with your report.

MR. SPARKS: On 45(e) the consensus of
the lawyers I've talked to are in favor of a rule
setting out the small rather than legal paper for
all pleadings. And so, that's what's before us on
that one.

CHARIMAN SOULES: That's pretty

straightforward.
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MR. TINDALL: I move that we adopt 45(e).

MR. BECK: Second.

CHAIRMAN SOULES: Moved and seconded. Is
there any discussion?

Bill Dorsaneo.

PROFESSOR DORSANEO: I am opposed to any
rule that will talk about the size of paper for
filing things in the trial court. My experience
with the federal courts has been very
unsatisfactory. Filing things on the wrong size
paper or not on green paper as opposed to white
paper and it gets sent back to me.

CHAIRMAN SOULES: Not filed.

PROFESSOR DORSANEO: Well, you know what
I mean. I just ddn‘t like the whole idea of it.
Now, what happens if somebody sends in an original
answer that's not on 8 1/2 x 11 inch size paper?
What happens to it? 1Is that a pleading defect that
has to be specially excepted to? What's going on?
Does it get thrown away? I would rather just not
get into the problem of size of paper because I
don’t know what happens if the rule is violated,
and it might be that it comes back. I at least
want that spelled out. Failure to use the right

size paper is not a defect which renders the
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instrument filed null. Something like that. So

let’s just stay away from the size of paper. We
never had to talk about legal size paper before.
Why bother putting this in the rules?

MR, TINDALL: Bill, the state clerks, you
understand, by September 1 can't buy file cabinets
to accommodate the paper.

PROFESSOR DORSANEO: I don't care.

MR. BECK: Good point, Bill.

MR. O'QUINN: Obviously a university
professor.

MR. RAGLAND: This is the first I've
heard about this filing cabinet business. What's
the authority?

CHAIRMAN SOULES: There's a statute, if
it stands up. If the legislature reverses it.

MR. TINDALL: And the real estate folks
are moving to letter sized Deeds and Deeds of
Trust. It's just -- it hasn't been a problem in
Federal Court.

CHAIRMAN SOULES: Not to the clerks of
the court, but it could be a -~ any further
discussion? Those in favor of adopting this
proposal to add Subsection E to Rule 45, signify by

saying aye. Opposed?
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PROFESSOR DORSANEO: No.

CHAIRMAN SOULES: All right. Let me get
a show of hands on that. I can't hear it enough to
divide it. Those in favor, please hold your hands
up. 1ll. 11 for. Opposed? Three opposed. All
right.

MR. SPARKS: On rule 46 -- I put --
proposed Rule 46 I put in your packet just as an
example of sometimes what we get on this committee.
I don't know what happened to Attorney Richard
Evans the day he wrote us.

MR. LOW: That's an ordinary day.

MR. SPARKS: But he was tired of going
down on special exception hearings. And the
committee recommends that we do not accept that.

MR. BECK: So moved.

MR. TINDALL: Seconded.

MR. O'QUINN: Seconded.

CHAIRMAN SOULES: Any discussion? 1In
favor of rejecting this or those who want to reject
this, say aye. Those who want it approved, say
aye. Unanimous rejection.

MR. SPARKS: You know we got several Rule
47 requests, and I think there is, what, three of

them in your packets. Yeah.
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MR. TINDALL: Two.

MR. SPARKS: Two. Yeah, okay. I'm
trying to remember which one -- the first one
really just eliminates the last phrase in --
eliminates (b), puts in the -- and then eliminates
the last phrase. But the main thing that they're
trying -- that the first one is trying to do is
require -- I guess to go back to the -- one of the
-- oh, okay. Rule 47 --

Let's look at the second one, if you will.
Rule 47, really they wanted to specify in writing,
and the proposal of this rule -—- the proposer of
this rule says it doesn't have to be in a pleading,
that you can do it in writing. I don't know
exactly how that works. I guess if you write a
letter, you're bound by it. But he wanted the rule
to specify in writing the maximum amount claimed,
where you wouldn't have to go through all the
special exception hearings. There must be a track
history on this that I'm not aware of. Mr. Kronzer
and Mr. Green have a lot of correspondence on this
about whether or not it's ethical for the lawyers
to violate these rules.

And so those two proposals are there

primarily to -- it looked to me like one of them
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was trying to go back to the old practice and one
is trying to keep a lawyer from, I guess, advising
a jury sued for 18 trillion dollars. But the
second one of Rule 47 is the one that I think you
ought to look at.

MR. O'QUINN: Option Two?

MR. SPARKS: Option Two, yes. I really
don't have any support for either of these.

CHAIRMAN SOULES: You've got -- 45(e) is
between the two options.

MR. BECK: Mr. Chairman, I move that this
proposal be rejected.

MR. O'QUINN: I second it.

CHAIRMAN SOULES: Both options?

MR. BECK: Yes, both options be rejected.
I think we ought to go with what we've got. I
think what Mr. Kronzer is primarily objecting to is
-~ what he perceives is some attorneys stating very
large ad damnums in their pleadings and generating
publicity for it. 1In looking at it from our side
of the docket, because of excess coverage and so
on, it's imperative that we know the amount in
controversy. And I just think it's silly to impose
sanctions on the Plaintiff's bar for stating the

amount in controversy when two weeks later, I may
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be filing a special exception requiring them to do
so. I just don't think it makes any sense.

MR. O'QUINN: Vote. Let's go.

CHAIRMAN SOULES: 1Is there any other
discussion?

PROFESSOR DORSANEO: Just one comment,
Mr. Chairman.

CHAIRMAN SOULES: Okay.

PROFESSOR DORSANEO: At the last meeting
of the committee on Administration of Justice that
I attended, there was a specific recommendation to
go back to old Rule 47 requiring the amount claimed
to be specified in an original claim. There was
substantial sentiment, if I recall correctly, for
going back to the old way, and I just point that
out to this committee.

CHAIRMAN SOULES: We're going to get a
recommendation from the COAJ. I believe that we
will anyway, that the amount in controversy be
required to be stated.

PROFESSOR DORSANEO: Except -- that would
be so except in medical malpractice cases because
specific statutory provisions in Article 4590 (i)
would control the Rule of Procedure, presumably.

MR. SPARKS: That really is the first of
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the intent of Mr. Weber on the first one, if you'll
look at it. Because he is suggesting eliminating
the just in excess of minimum jurisdiction of the
court, and then specifically have to make a demand
for judgment in your relief. That was the intent
of the first one that we're rejecting. But I found
no support for either of these in the lawyers we've
contacted.

MR. O'QUINN: Question.’

CHAIRMAN SOULES: Okay. Question's been
moved so we are addressing two issues. Number one,
are we going to require that an amount be stated in
a pleading. That's what Option One speaks to,
isn't it, Sam?

MR. SAM SPARKS: Yes, sir.

CHAIRMAN SOULES: Okay. Let's take the
votes separately. Those who want to reject Option
One that proposes the required statement of
damages.

MR. O'QUINN: It really doesn't do that,
Mr. Chairman.

MR. LOW: No, it doesn't.

MR. O'QUINN: Neither of them does that.

MR. LOW: Neither of them does that. I

don't -- the way I read them, it provides an
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exception -~ I mean, I would be for that. You
could have something where -- let them plead what
they want. If you're worried about telling the
jury, that could be taken care of. But I defend
cases and represent Plaintiffs, too, and in both .
sides I like to see what you're suing for. Whether
I'm a Defendant or a Plaintiff, I like to tell them
what I'm suing for or f£ind out what they're suing
for.

CHAIRMAN SOULES: Those who want to
reject the Option One, please say aye. Those who
want to adopt Option One, same sign. This is
unanimous.

Those who want to reject Option Two, please
say aye. Those who want to adopt Option Two,
please say same sign. Again unanimous rejection.

MR. SPARKS: The next proposal, is one of
several from Patricia Hill, in effect is a new
rule. It's a pretty much Rule 11 of the federal
procedure. Well, it's not —~- it is Rule 11 of the
federal procedure. And nobody has indicated that
there's anything wrong with it. A lot of people
have supported it. A lot of people just don't have
feelings one way or the others I think this is

probably an effort on behalf of Representative
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Hill. I think she's introduced a frivolous lawsuit
statute once or twice, and I think this may be a
part of it. But there have been several requests
for the adoption of a similar rule to Rule 1l1l.

MR. LOW: I move we reject it. We don't
need another rule on that.

MR. SAM D. SPARKS: I second.

CHAIRMAN SOULES: Motion has been made
and seconded to reject proposed Rule 57a. Any
discussion?

PROFESSOR WALKER: 57a?

CHARIMAN SOULES: That's right. New Rule
57a, Orville.

Any discussion?

PROFESSOR WALKER:‘ I missed it. Oh, I
see, /

CHAIRMAN SOULES: Those who.favor
rejection of proposed Rule 57a, please say aye.
Those who support Rule 57a, please same sign.

Again that's a unanimous rejection.

MR. SPARKS: The next one is Rule 85a.
This is also from Répresentative Hill wanting the
adoption of Federal Rule 12. And I'd like to call
your attention -- it would change a little bit, for

example, the second ground of "lack of jurisdiction
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over the person" would have the special appearance.

MR. O'QUINN: Mr. Chairman, I would like
to move rejection.

MR, LOW: I second that motion.

MR. O'QUINN: Basically I'm opposed to
adopting something just because the Federal Courts
do it.

MR. LOW: Well, not only that, the rule
would not dovetail with some of our other rules and
it would dovetail with other federal rules. And
this goes to substance because some of the things
you waive in there and you get into that. I think
you're just mixing some bad whiskey with some good.
So you just wouldn't want to do that.

PROFESSOR DORSANEO: Question.

CHAIRMAN SOULES: You want to pass on it?
Any further discussion on this? All right. Those
who favor rejecting proposed Rule 85a, please say
aye. And those who favor adopting proposed Rule
85a, same sign. Okay. That's another unanimous
rejection.

Broadus, do you have these materials? There
are extra sets and I thought I saw you looking over
somebody's shoulder.

Is there anybody who doesn't --
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MR. SPIVEY: No, I was just seeing if I

was on the right page. If --

CHAIRMAN SOULES: Okay. Does everbody
have a set of materials? 1If you don't, I've got
some extras. Okay.

MR. SPARKS: 1It's just amazing what a
full meal will do to discussion.

MR. O'QUINN: We've got our energy back,
Sam. We're ready to go.

MR. SPARKS: Well, I would be
uncomfortable in either the Administration of
Justice Committee or this committee without having
venue. And I've said it many times, "If you can't
hit El Paso, then you ought not to be out there."
And I don't know anything about venue. I read all
of the letters and I'1ll just defer -- I put down
what we think everybody has suggested, and it's
several things. I just turn it over to anybody
that's interested. I really don't have any
personal involvement. I really don't do enough
practice. I removed a couple of cases from Houston
beéause Southwest Airlines stops three times before
it gets there, but other than that --

The one thing that is well motivated is

trying to bring the rules in line with the statute.
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I call your attention to the first Rule 87
adoption. We have inserted the word -- and I'm not
recommending this -- "primary defendant®™ because --
and I offer no definition as to what a primary
defendant is. But apparently ‘there is a very big
problem in a multi-party lawsuit of one party
filing a good motion to transfer and the trial
court not exactly knowing -— does he transfer the
case when other defendants have filed a general
denial? Does he transfer the whole case? And I've
not had that personal experience, but apparently
many of you have and many other lawyers have. And
so, I'm going to sit down and let y'all debate what
you want to do on these.

CHAIRMAN SOULES: Bill Dorsaneo is
involved in these already.

And why don't you give us your views, Bill,
and then we'll come -- get comments from the other
people.

PROFESSOR DORSANEO: Why don't we
expedite? Why don't we take them in chronological
order? And that would take us to suggested
amendments, to Paragraph 2(b) of Rule 87. You have
three options suggested in this packet. My

recollection is that Option Three is the one that
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was voted up affirmatively, which is a little
redundant, I suppose, by the Committee on
Administration of Justice.

MR. SPARKS: That's right, yes, sir.

PROFESSOR DORSANEO: All right? Now,
first let me try to identify the perceived problem
in Paragraph 2(b). As you will recall, these venue
rules had to be drafted very quickly because of the
timetable that we had back when the venue statute
was passed. It is believed that Paragraph 2(b) of
current Rule 87 is unclear in this respect. It is
believed that Paragraph 2(b) could be read under
the current rule as requiring a Plaintiff to make
prima facie proof of the merits of a cause of
action when the motion to transfer contains
specific denials of the allegation that the cause
of action accrued in the county of suit.

Doak Bishop suggested that we change the
language in Paragraph 2(b) for clarification
purposes to try to make it plainer that when there
is a denial of the venue‘facts in the petition
concerning the place where the cause of action
arose or accrued, that the prima facie proof is
related to that particular matter. Frankly, when I

look at this language, I think the language could
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be better, and it also occurs to me that there may
be some additional problems being dealt with.

Rusty is shaking his head up and down on this, but
that's the idea. The problem is trying to clean up
what should have been done better back earlier.
This seems to be an improvement, although perhaps
it could be improved more.

The other two options on this point are just
variations on wording, I would submit. And I think
that this particular matter involving Rule 87 is
really very separate from the other maters and
should be taken up separately.

CHAIRMAN SOULES: You mean separately
later or separately now?

PROFESSOR DORSANEO: Separately now.

CHAIRMAN SOULES: Now. Okay. Let's do.

PROFESSOR DORSANEO: I think that this
Paragraph 2(b) thing needs to be dealt with first
because it's not a package.

CHAIRMAN SOULES: All right.

MR. O'QUINN: Question. 1I'm not calling
for it, I want to ask Bill a question. Is what
you're trying to do is where a challenge is made by
the Defendant to say that the Plaintiff only has to

show the county where it happened as versus show he




O W 0 N oYy U W N e

)

11
12
13
14
15
16
17
18
19
20
21

22

23
24
25

1i0
actually has a cause of action?

PROFESSOR DORSANEO: Thank you, John, for
restating what I didn't state very well. VYes.

MR. McMAINS: I don't think you did.

MR. O'QUINN: I don't think you've
accomplished that by what you've done here.

PROFESSOR DORSANEO: Don't blame -- I
didn't do that. I didn't write this language. I'm
just presenting it.

MR. O'QUINN: Well, I'm sorry, I don't
think whoever wrote it -- I don't think they've
accomplished that.

PROFESSOR DORSANEO: I think that's the
objective. As I said, there may be an additional
objective that I don't understand. But I think
that's the objective, and I agree to that. I don't
think it necessarily does do it. I think it gets
one step closer to that.

MR. O'QUINN: Well, the question —-- but
you're going to have to prove something happened in
that county. If it's a quibble over which county =--
you got to do more than name a county, you got to
show something happened. I guess -- would it be
something like the event or the incident or the

injury or -- I don't know, you're going to have to
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show something happened in the county. You might
not show a cause of action happened, but you're
going to have to show something happened.

PROFESSOR DORSANEO: I think you're
showing that some part of the cause of action arose
or accrued in the county of suit.

MR. O'QUINN: But I don't think it's so
much -- that's the concern, that once you say
"cause of action," people are going to say, "You're
now going to have to show an event like an incident
or an occurrence." You're going to have to then
show the elements of a cause of action.

MR. BRANSON: Or something related to
cause of action,

PROFESSOR DORSANEO: That's the problem.
The o0ld law was this, under the interpretation of
0ld Subdivision 23 of old Article 1995, if someone
relied upon the language in that provision saying
that they could maintain venue in a particular
county because all or part of the cause of action
arose there, the o0ld cases said in order to prove
that something arose anywhere, you had to prove
that it arose; that is to say, you had a cause of
action.

MR. O'QUINN: Right.
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PROFESSOR DORSANEO: In addition to
proving that some part of it arose in the county
selected. And when we drafted the original rule,
original Paragraph 2(b), we kind of forgot about
those cases, which puts an odd construction on the
language anyway. And --

MR. O'QUINN: Can I make a suggestion?

PROFESSOR DORSANEO: What?

MR. O'QUINN: Just shoot at this
language. Why shouldn't the language be that part
or all of the events giving rise to the alleged
cause of action occured in that county?

MR. LOW: Or if a party dispute that it
wasn't in a particular county. You know, they're
trying to do away with having to try your case or a
venue and all that, take care of it by an affidavit
or something. Somebody swears the wrong affidavit,
you got trouble, and, you know, he might have.

MR. MORRIS: Bill. I worked on that a
lot with Judge Pope during that session, and we
didn't leave that out accidently. It was on
purpose and it was agreed across the board that we
left that out because we wanted to get away from
having to prove up your whole case. And Judge

Pope, as you know, was trying to make it easier on
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the courts, and he led us in this direction.

PROFESSOR DORSANEO: Well, I don't think
there's any question that --

MR. O'QUINN: Nobody's retreating.

PROFESSOR DORSANEO: =-- that everybody
tried to have the current rule say that a Plaintiff
never needs to make proof of the merits of the
cause of action, prima facie proof or otherwise. I
don't think there's any question that that's what
the rule was meant to mean right now. But the
difficulty is in having it say that.

MR. O'QUINN: Here's the problem. Let's
say you allege that the cause of action arose in
Travis County. The Defendant says, "No, it arose
in Bexar County." Okay. So you -- now the judge
has to resolve that. We want to have some vehicle
for resolving it without making you prove a cause
of action. 1If y'all just show up in front of the
judge on a venue hearing or by affidavits, he's got
to know, one, that -- something had to happen,
either in Bexar County or Travis County for him to
resolve that. And what I'm trying to suggest is
rather than say that the judge has to figure out
where the cause of action arose, just if part or

all of the event, whatever the event is --
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MR. MORRIS: I understood what you said.

MR. O'QUINN: It maybe a house burned
down. It may be a product blew up or somebody was
treated in the hospital somewhere or something.
We're not getting into negligence and all, just
that the event or events made the basis of the
Plaintiff's suit occurred in whole or part. That's
all you have to show the judge. Show the judge the
events happened in Travis County. That's where the
house burned down or whatever, not in Bexar County.
And that's the end of it. I'm trying to pick up
some language there. I'm not necessarily saying
that's the language to use, but get away from
talking about proving a cause of action. But
you've got to prove something or you'll never
resolve that little argument.

MR. MORRIS: I know that we discussed
this very thing when we were all sitting around up
in Judge Pope's office trying to put some of this
together. And exactly what's the defect as it
exists right now? I heard what you just said, but
doesn't the rule provide or isn't there a provision
in there that takes care of that?

MR. McMAINS: Tried to.

MR. O'QUINN: Dorsaneo says the problem
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is this. If the Defendant controverts your
allegation that the cause of action arose in Travis
County, he says it happened in Bexar County, the
rule suggests at that point you have to proof that
the cause of action arose in Travis County, which
means you may have to prove a cause of action.

PROFESSOR DORSANEO: Prima facie proof.
Which I don't think is --

MR. McMAINS: It wasn't intended to be
that way.

PROFESSOR DORSANEO: It wasn't intended
to mean that. We had one week to do these rules.

MR. O'QUINN: We don't have the statute
in the room, we just have a rule.

MR, LOW: There's a real problem now.
There are a lost of cases ~-

PROFESSOR DORSANEO: I know what the

statute says. We do have the statute in the room,

John,

MR. O'QUINN: We do? He wants to look at
it.

MR. MORRIS: Let me see that statute.

PROFESSOR DORSANEO: The statute, the old
4(d) (1) just says, "No proof of the merits -- no

proof of the merits of a cause of action shall be
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required, " something like that. It's now in the
Civil Practice and Remedies Code, Chapter 15, which
is 959 of that thing, Lefty.

MR. MORRIS: Okay.

CHARIMAN SOULES: Do any of these options
handle the problem satisfactorily?

PROFESSOR DORSANEO: No, no. The third
one is a better shot at it, but I -- than any of
them., But John says if we can eliminate the word
"cause of action” and replace it with something
else, event or events, acts or omissions, but it's
very hard to figure out what it is you could use,

CHAIRMAN SOULES: Transactions or
occurrences.

MR. O'QUINN: I don't see what's wrong
with "the occurrence"™ and just have it -- and maybe
just to make it real clear "provided, however, you
don't have to prove the cause of action,"™ just the
occurrence or whatever it is.

MR. REASONER: When you get outside the
personal injury field, what the occurrence is might
be tricky. \

MR. MORRIS: Right.

MR. OFQUINN: It might be a contract.

Whether it was a contract.
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BRANSON: How about transaction or

PROFESSOR DORSANEO: Alliance. Alliance

in a representation case.

MR,

BRANSON: How about transaction or

event? Transaction would cover all of it.

MR.

REASONER: A lot of commercial

transactions don't occur one place or another.

MR.

O'QUINN: That's fine. If it

occurred in both Travis County and in Harris

County, then you file either place.

CHAIRMAN SOULES: Some or all the

transactions or occurrences.

MR.
MR.

where part or

MR.

McMAINS: Let's say part.

O'QUINN: Part or all? 1In any county

all occurs.

McMAINS: Theoretically, I would

assume, in a contract case wherever the offer is

made might also be where part of the cause of

action arose.
MR.

that but --
MR.

the record.

REASONER: I wouldn't always concede

O'QUINN: He doesn't want to get on

PROFESSOR DORSANEO: And I'm throwing out
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language. You could say maybe something like that
the fact, act or event that gave rise to the
alleged cause of action or part thereof arose or
accrued in the county of suit. And that's very
clumsy.

MR. SPIVEY: How about making it, you
know, something -- just say where -- that any part
of the cause of action arose or accrued in the
county of suit, period.

PROFESSOR DORSANEO: That, Broadus, gets
us back to those o0ld cases saying that that means
that you have to prove that it occurred at all
before you can prove where it happen. In other
words, you have to prove that there was a rabbit
before you can prove the rabbit lives in Detroit.

MR. SPIVEY: You're saying there's a
difference between part or any part on the one hand
and any part of on the other?

PROFESSOR DORSANEO: The old cases have a
simple syllogistic reasoning. 1In order to prove
that the cause of action arose or accrued in Travis
County, you have to prove as a first step that
there is a cause of action. That means you have to
prove act, omission, negligence, proximate cause

and some damage.
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MR. BRANSON: How about just adding to

that that, "except in no event shall there be a
requirement that the cause of action be proven."

MR. O'QUINN: Fine.

PROFESSOR DORSANEO: That might work.

MR. MORRIS: The rule says that the court
shall determine venue questions from the pleadings
and affidavits.

MR. LOW: That's right. That's the whole --

MR. MORRIS: And then it goes a step
further. We did that to get away with all this
stuff that we're fixing to get back into. We went
a step further and put the burden on the Plaintiff
by saying, "it shall in no event be harmless error

and shall be revisable if at trial it's found

otherwise." And the reason -- this is coming back
to me now to some extent -- the reason we did it
just under this scheme right here -- and I can

remember sitting in Judge Pope's office because he
wanted to be certain that this was not something
that was taken advantage of -- was that, okay, you
Plaintiffs, we're going to let you have a pleading
and an affidavit and it -- and the court will have
to determine it based upon your pleading and

affidavit. But if you're wrong, it's reversible
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error.

PROFESSOR DORSANEO: What's the first
sentence of 1506 (1) say?

MR. MORRIS: This is under joinder. It
says "when two or more parties are joined" -~

PROFESSOR DORSANEO: No, I'm in the wrong
place. I meant 1506(2). I'm having trouble
remembering the new numbers.

MR. MORRIS: I think you're 1506(4) "in
all venue hearings no facts or proof concerning the
merits of this case shall be required to establish
venue, "

PROFESSOR DORSANEO: Okay. That's what
this is about, what this sentence means.

MR. MORRIS: Yeah, but based on the next
sentence "the court shall determine venue questions
from the pleadings and affidavits." Again, as I
say, under Judge Pope's suggestion, we made it
reversible error. And the whole reason for that
scheme -- I'm not saying it shouldn't be changed
perhaps, but we shouldn't venture into this thing
carelessly. It was to get away from taking up the
court's time on this kind of matter, and saying
"You Plaintiffs, if you don't do it right, you're

going to end up back down here a few years from
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now."

MR. O'QUINN: Well, the problem, Lefty,
and I don't disagree with anything you said, in
fact, I'm 100 percent in favor. The problem is
there's some people who are concerned about some
loose language in Rule 87 Paragraph 2(b). It could
be misconstrued to be contrary to what your
position is. They're worried about that loose
language. They want to get it out of there or
modify so there's no misunderstanding.

MR. MORRIS: John, what loose language?

MR. O'QUINN: The loose language of the
question is the language says, "If the Defendant
denies that the cause of action arose in the county
in which you file the suit, then it becomes your
burden" -- Lefty -—- "to support your pleading that
the cause of action did, in fact, occur in that
county." And there is some concern that that means
that the rule puts a burden on you beyond the
statute. Do you understand what I'm saying?

MR. MORRIS: I hear you.

MR. O'QUINN: We're not trying to go back
to the o0ld system, believe us, nor is Bill. Bill
says some people were worried that the statute

could be misconstrued and all we want to do is kind
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of get that language out of there.

MR. REASONER: You know, one thing that
worries me about your transaction -- part of the
transaction approach, you know, the reason I
represented a widow in Laredo and the insurance
company has file a declaratory judgment action
against her in Dallas to try to keep her from suing
them in Laredo, and under your language, I guess
the insurance company is okay.

MR. O'QUINN: Well, that's something else
that needs to be talked about some other day.
Glenda's forum shopping. We'll get y'all later.
They're doing that more and more nowadays.

PROFESSOR DORSANEO: I don't think we can
draft that right here and now. We may have to work
work on it tonight, Luke.

MR. MORRIS: We don't have time.

PROFESSOR DORSANEO: I don't have the
ability, personally, to draft this here in a way
that I would find satisfactory to myself. And if
nobody else has a suggestion on the right language,
why don't we leave it til tomorrow?

MR. WELLS: I have a suggestion that --
it seems to me that about the sixth line down in

(b) of the present rule "but when the claimant's
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venue allegations, are specifically denied, the
pleader is required to support his pleading that an
act or omission material to the cause of action
pled accrued.”

MR. O'QUINN: I think it's good one in
that county.

PROFESSOR DORSANEO: Occurred.

CHAIRMAN SOULES: Where is that, Ned?

MR. WELLS: P"Pleader is required to
support his pleading that an act or omission
material to the cause of action pled occurred in
the county," et cetera.

MR. LOW: The problem is you want to be
certain you're not saying it has to be proven in
the courthouse. The idea is to stay away by
affidavit or something.

MR. MORRIS: The idea was to do it by
pleadings instead of an affidavit.

MR. LOW: That's right.

MR. McMAINS: Well, it still says as
required by Rule 3.

MR. O'QUINN: As required by Rule 3. And
Rule 3 -~

MR. McMAINS: Paragraph 3.

MR. LOW: Okay. But you just want to
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eliminate the problem, because if lawyers think
they can go back to the courthouse, defense lawyer
is going to be going back. We'll be right back
where we were.

MR. SPARKS: What we need is -- we've got
a rule of law here that says it doesn't matter if
they deny it under the rules or anything else, it's
determined from affidavit pleadings. But now we're
trying to change it by rule. We're trying to
change the law by rule that says if they deny it,
then we've got to prove something.

MR. O'QUINN: No, Sam, all you have to do
is file an affidavit. Of course, if you plead in
your original petition the lawsuit happened in
Travis County, that's not under oath. Then the
Defendant files a pleading under oath it happened
in Bexar County. All you got to do at that point
is file something under oath that it happened in
Travis County and that's the end of it. And what
we're trying to figure out is what is it you have
to put in your affidavit that you have to swear to.
Do you have to allege -- or put all the elements of
a cause of action or would it be sufficient to say
that the event or part of the event giving rise to

my case happened?
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MR. MORRIS: Or you may be under one of
those other exceptions, see.

MR. O'QUINN: Well, something else. It
could be a lot of things. I understand that.

MR. MORRIS: You just have to make your
affidavit comply with the portion of the statute or
what you're coming under.

MR. McMAINS: Well, this is just talking
about the cause of action.

MR. O'QUINN: The issue is obviously if
the defendant denies under oath, what are we going
to have to put in our affidavit? That's all we're
talking about. Are we going to have to put a cause
of action in here? Are we going to have to put an
act in here? Well, then put in the rule what it is
you want to put in the affidavit. That's all you
need to do.

CHAIRMAN SOULES: What's wrong with what
Ned suggested?

PROFESSOR DORSANEO: Well, the difficulty
I would have with this, it may not be broad enough
because with act or omission, that speaks about,
well, conduct, I suppose. You could have an
element of a cause of action that doesn't relate to

the defendant's conduct. Could relate, perhaps to,
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where something was relied upon.
HONORABLE WOOD: Act, omission or event.
MR. MORRIS: Luke, I think this needs to
be studied further and I'm not ready to instruct us
about it. I feel like that we're really not ready
to make an intelligent decision at this time.

CHAIRMAN SOULES: I think that's pretty

good.

MR. REASONER: I can testify to that on
my part.

MR. WELLS: I would suggest that --

CHARIMAN SOULES: But it helps, I think,
Lefty, if we do -- if this goes back to

subcommittee to have gotten as many ideas here
today so that whenever they come back next time,
they're not in the face of something that was
already occurring to us toéay and is uncured.
That's all I'm trying to do is get everybody's
thinking on the table so that when Sam and Bill or
whoever it is that works on this, that they've had
the benefit of everything‘we can come up with
today, so when it comes back, it has the maximum
opportunity to be ruled on without further study.
MR. MORRIS: I would like to suggest

that, you know, that the subcommittee looking at it
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really try to make it comply with the intent of
that statute under the scheme that was set up. But
that shouldn't be that hard once it's gone through.

CHAIRMAN SOULES: David.

MR. BECK: If that's true, why don't we
put Lefty on that subcommittee because Lefty was
involved in that.

MR. MORRIS: I would rather be a critic.

PROFESSOR DORSANEO: Well, we can try to
draft it tonight.

MR. McMAINS: I think we can.

PROFESSOR DORSANEO: Why don't you let
Rusty and I draft it tonight, try to.

CHAIRMAN SOULES: Okay. Let me hear
Ned's language one more time and where it goes so I
can make a note of it. Pleader is required to
what, Ned?

MR. WELLS: "To support his pleading that
an act, omission or event material to the cause of
action pled occurred"” —-’and you go on from there.

CHAIRMAN SOULES: Okay. And as i
understand it, one of the real concerns is the use
of the word "cause of action” anywhere in the text.
They're trying to avoid that.

MR. REASONER: You know, just a thought
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about that. It seems to me if you're going to
prove materiality -— before you can prove
materiality, you have to show what the cause of
action is in the same way you do now.

PROFESSOR DORSANEO: See, Harry, you're
just too smart.

MR, WELLS: But if it's a cause of action
pled rather than the cause of action proven.

MR. REASONER: That might make a
difference. I'm just not sure how you can prove
materiality.

CHAIRMAN SOULES: Materiality is a
problem. Maybe "an act, omission or event related
to the suit.”

MR. REASONER: And I guess you could say
"alleged cause of action."”

CHAIRMAN SOULES: Alleged in the
pleadings.

MR. MORRIS: And you'’re allegation had
better be accurate or you're going to be back. If
you're a plaintiff, are you going to be back in the
trial court a few years from now?

CHAIRMAN SOULES: Say something that's
alleged in the pleadings occurred, then you're not

-- you'’re just talking about an allegation. 1It's
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in the pleadings.

MR. MORRIS: Sworn allegation is what it
really is.

MR. O'QUINN: Well, it has to be sworn to
by somebody with personal knowledge, probably.

CHAIRMAN SOULES: Rusty.

MR. McMAINS: Can't you also solve some
of the concern about having to prove the totality
of the cause of action? If instead of when you say
it shall not be necessary at the beginning of (b),
you say it shall never be necessary. And that
pretty much puts a finality on you don't have to
prove the merits of cause of action. And then you
can talk down here about what it is you are going
to have to prove,

MR. O'QUINN: Yeah, but some defense
story things you meet even in the trial of the
merits, Rusty. You got to prove something, Rusty,
to get the money.

CHAIRMAN SOULES: Does anyone else have
any suggestions or does anyone have any further
suggestions for the draftsmen as they go to try to
do their work maybe later on this evening?

MR. RAGLAND: I have one. I don't know

that it's really material, but I noticed all the
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way through this, going back to Rule 45 to 47, that
someplaces rules used "pleading” and "claim" and
other places they say "cause of action” and they're
used interchangeably. And as I understand the
cases, they're not interchanable. The cause of
action has certain elements. Fraud has, you know,
seven, eight or nine. Negligence has three or
four. When the claims say fraud, you know what the
claim is. Maybe looking at it from the standpoint
of using element proposed to cause of action, you
might shed some light on this.

MR. SPARKS: But the problem with that is
is the statute uses claims or causes or action.

PROFESSOR DORSANEO: That might work,
though, you might could use claim.

MR. SPARKS: But the statute provides for
both.

CHAIRMAN SOULES: Any further suggestions
on this, Sam? You got something else on this?

MR. SPARKS: No, no, I just wanted to
suggest that you suggest in writing.

CHAIRMAN SOULES: That we what?

MR. SPARKS: Suggest in writing to the
subcommittee.

CHAIRMAN SOULES: Oh, yeah. Well I think
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they're going to try to maybe do something -- we'll
hear something tomorrow and then it may turn to
further written. What about this No. 67?

PROFESSOR DORSANEO: Let's do 5.

CHAIRMAN SOULES: 572 Okay.

PROFESSOR DORSANEO: 5 is on the next --
in our sequence 5 is on the next page. That part
of the current rule is now entitled "No Rehearing."”
There's been some debate about whether it actually
means that, the way it's worded. There are two
things that I think are of importance as I look at
this with respect to the proposal. The first one
is the last paragraph which speaks pretty much for
itself. "Nothing in this rule shall prevent the
trial court from reconsidering an order overruling
a motion to transfer." There has been some
controversy as to whether the trial court has the
authority to do that.

Now, the Committee on Administration of
Justice recommended that the trial court have that
authority. The rest of it, which I think is
clearly severable, the rest of it speaks about the
procedures -- I think mostly it's clarification and
principally dealing with problems that subsequently

joint parties have and what they have to do in
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order to complain. And I don't -- this is a long
time ago from the COAJ, and I don't really have any
more to add than that just being the presenter of
this.

MR. REASONER: Let me ask a question.
What -- it looks like to me that if you limit the
rights of the subsequent joined party, a
sophisticated plaintiff might wait until you joined
parties that had good objections so that he could
preclude them from raising legitimate objections.

CHAIRMAN SOULES: I believe there is a
Court of Appeals case that holds what you just have
a fear of is the law. It's what Blackie -- I had a
case on that that you wait until you've got the
motion for the challenge to venue decided then you
put in a guy that had a good motion, that he can't
complain,

MR. McMAINS: Well, Luke, the purpose of
the rule, when this was added to the rules
initially, was specifically to try and do what it
was not 100 percent clear was done by the statute
but everybody knew was intended to be done, and
that was to keep the damn thing together, so that
you didn't go off around the countryside one way or

the other unless you were in violation of a
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mandatory venue statute. So that -- I mean what
you're suggesting could be accomplished anyway
because you only have to maintain venue against one
and you've got them all anyway. You don't have to
prove anything against anybody else. That doesn't
make any difference. The function of it was to
give a time for when venue was to be determined
initially, because once it's determined proper as
to any defendant under 4 in the statute, it's
proper as to everybody because you're properly
joined.

MR. REASONER: You're saying you can
leave this language out, then?

MR. McMAINS: What language out?

MR. REASONER: You said this language is
surplus, that you don't need it.

MR. McMAINS: No, I didn't say that.
What I said is it was an attempt by the committee
to do what the statute wasn't totally clear that it
was intended to do because the statute was drawn
with the idea that you kept the case together.
That was the purpose of Section 4 of the statute.

MR. REASONER: Well then, if that's what
the law is, then you don't need to limit the rights

of the subsequently joined defendant.
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MR. McMAINS: If there's no provision in
the statute as to the procedure for making the
determination, the question is how many times do we
have to litigate the venue issue. Do we have an
initial venue determination by Defendant 1? Do we
have a new venue determination by Defendant 2? Do
you bring in a third party, Defendant 3? We have
another venue determination. Do we then have
rehearings on behalf of 1 and 2?

And the question was to decide it
expeditiously early in the litigation; and once it
is determined to be proper as to anybody, any other
proper party subsequently joined is going to be
bound by the initial venue determination. And
we're not going to be relitigating venue throughout
the entire time because we weren't supposed to be
splitting it up anyway. That was one of the
objectives of the original statute which I think is
accomplished in Section 4, but the procedure isn't
as to how many times do you have to have a hearing.
How many hearings do we héve to traipse to and how
many rehearings do we have the traipse to?

MR. SPARKS: Rusty, you're just talking
about a subsequently added party. Because if --

MR. McMAINS: No, we're talking about
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both things because of his suggestion. One is
rehearing, okay? That could be the same party
that's had it all along. It could be on your 17th
motion for rehearing. We're also talking about the
additional parties who are added later. Those are
the two -- those are two elements when they don't
quite get in the lawsuit at the same time for one
reason or another, frequently because you didn't
find out about them at the same time, if you're the
plaintiff or a defendant who's joining a third
party defendant.

MR. BRANSON: Rusty, wasn't part of the
purpose of the original statute to be able to take
care of venue at one time?

MR. McMAINS: Yeah.

MR. MORRIS: And it says in here, the
statute that Rusty has been referring to, "when two
or more parties are joined as defendants in the
same action or two or more claims of cause of
action properly joined in one action and the court
has venue of an action or claim against any one
defendant, the court also has venue of all claims
or actions against all defendants unless one or
more of the claims or cause of action is governed

by one of the provisions of Subchapter B," which is
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the mandatory.

MR. BRANSON: Well, if you give the trial
judge the right to rehear it and rehear it, aren't
you really just creating a class of animal that can
never be killed even with a silver bullet?

MR. REASONER: I don't think anybody is
talking about rehearing. The part that troubles me --

MR. BRANSON: 1It's in the proposal,
though.

MR, REASONER: Well, I have no problem
with it. The part that troubles me is I don't
understand why this language is in here that says
that when you join somebody, that the only motion
they can make is that an impartial trial can't be
had.

PROFESSOR DORSANEO: They can do a
mandatory one too.

MR. REASONER: Well, a mandatory too.

MR. MORRIS: Because if you have a proper
party and all they've got is another permissive
type venue, then it's proper and they don't have a
good plea.

MR. REASONER: Well look, let me say if
that's true, then this language is unnecessary.

MR. MORRIS: Well, Harry, it probably is.
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MR. SPARKS: It's a transfer. You might

move to transfer the case because you can't get a
fair trial. You ought not to preclude that.

MR. REASONER: Well, you haven't
precluded that. On a fair trial I can understand
that you're still moot. What troubles me is I
don't know whether there are other circumstances
that I can't envision. I don't see why you cut off
the person's rights. I don't see what the
objective is.

MR. McMAINS: The statute cuts them off.

MR. REASONER: If it does, then you don't
need this language.

MR. McMAINS: Doesn't talk about what the
procedure is. Now, I think that perhaps Rule 5
needs to be amended insofar as providing that a
motion may be filed, but shall be deemed overruled
or controlled by the earlier ruling. You see, the
price paid by the plaintiffs in venue situations if
they have somehow falsely manufactured venue by
affidavit or otherwise, it's automatic reversal.
Now, that's a heavy price to pay. And the price
was particularly bartered for with the idea that it
was going to keep all the case together and it was

going to be determined early in the litigation and
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you weren't going to have to have a continuous
fight over that subject. And that's the reason the
price is so high.

MR. REASONER: Look, if the law is as you
say, you sue A then you add B and B has grounds for
transfer that would have otherwise been good -- if
the law is as you say, then all you have to do when
he tries to have a hearing is to say, "You're bound
because I have proper venue."

MR. McMAINS: That is what the law says.

MR. REASONER: Well, then you don't need
this language.

MR. McMAINS: So what I ask is what is
your gripe? The question is what's the procedure?
Why should we go hear it again?

MR. REASONER: You won't have to have a
hearing. All you have to do is file a one page
response saying you're bound.

MR. McMAINS: That's what they do in
Houston.

MR. REASONER: What troubles me is that I
don't know whether -- I don't know why -- that
whoever drafted this is going to be troubled,
precluded them from raising other defenses -- I

mean other grounds for transfer.
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MR. McMAINS: What do you mean "grounds
for transfer"?

MR. REASONER: Well, it says the only
grounds they can raise are impartial trial or
mandatory venue exceptions.

MR. McMAINS: Okay. Well, you've already
had a determination by the court that venue is
proper as to the defendant.

MR. REASONER: Not when I was joined you
hadn't.

MR. McMAINS: So what?

MR. REASONER: Why are you bothering to
cut off my rights?

MR. McMAINS: What right do you have?

You have no right to transfer under the statute.

MR. REASONER: Well, fine.

MR. MORRIS: If you can find one -- if
you have mandatory, then even though there's been a
ruling that it was proper, of course your motions
to transfer would be good.

MR. REASONER: ’That's right.

MR. MORRIS: And you can do that.

MR. REASONER: Okay.

MR. McMAINS: You can't get a fair trial.

MR. MORRIS: But if it's proper, the
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statute already has taken care of that.

MR. REASONER: PFine, we don't need the
language in the rule.

MR. McMAINS: Well, obviously it concerns
you because you're going to do something otherwise.
The point is why encourage the doing something
that's meaningless.

MR. REASONER: Once I have assured myself
it is meaningless, I won't do it.

MR. McMAINS: You mean you don't charge
on an hourly rate anymore?

MR. REASONER: So far I don't need any
manufactured meaningless motions. They may come.

MR. McMAINS: But that's the function of
the rule is to initially determine it was the
reason for the language in -- was to implement the
provisions of Rule -~ of Section 4 of the statute
which says that if venue is proper as to anybody
who'!s properly joined, then that's it. 1It's all
over.,

Now, if you want td claim improper joinder,
this doesn't cut you off in my judgment. If it
does, then maybe we need to modify it for that
purpose. But, frankly, I think in most cases, if

you join anvbody, it's going to be on claim of
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joint and several liability, as a plaintiff where
it's going to be plaintiff contribution or
indemnity.

PROFESSOR DORSANEO: Mr. Chairman, in
deference to the Committee on Administration of
Justice, I move the adoption of their proposal for
amending paragraph 5 of present Rule 87 as
indicated on what is numbered Page 8 in option =--
or after Option Three. I personally think the last
sentence is just fine although there is substantial
disagreement in the room on that. I do not see why
the trial judge cannot reconsider a ruling, no
matter what the ruling is, if in the trial judge's
view the ruling was wrong while there is still
jurisdiction over the case.

MR. BRANSON: Bill, you can't ever get a
ruling if do you that. You may as well just say,
"We're going to continue to hear this till the cows
come home," and not ever try to make cause of
action.

PROFESSOR DORSANEO: Well, in my
experience that's not the way things work. It
doesn't get reheard every time you ask for it.

MR. BRANSON: It depends on who's asking

and who they ask it to.
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MR. McMAINS: The problem --

PROFESSOR DORSANEO: Let me finish. With
respect to this subsequently joined party, there is
some significant policy questions involved. And I
think on -- on balance, it's fair enough to the
subsequently joined person, given the policy
considerations. I think the COAJ amendment is
pretty balanced, because in one place it says we're
not going to rehear this to beat all just because
there's a subsequently joined party. But in
another place it says, well, this entire matter
could be reconsidered if -- presumably if the
decision was wrong in the first instance.

MR. MORRIS: Well, how do you reconsider
just an affidavit that's sworn? I guess the
problem I am having is that, you know, we're all
officers of the court, without regard to which side
of the docket we may be on. The thrust has been to
simplify this and move these cases. Plaintiffs
have a high price to pay if they're wrong. That
was done with the great deal of work. I haven't
seen it failing; perhaps I'm living in the wrong
part of the state. But why should we go tinkering
with it when we basically have, in effect, the

thrust that supposedly was intended?
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PROFESSOR DORSANEO: Well, the no
additional -- the no rehearing part of the rule was
put in very late in the game. I think that it
would be fair to say that the persons who wrote the
language did not anticipate that Rule 87 would be
adopted as guickly as it was required to be adopted
by the timetable. And I think it's been a
paragraph of the rule that you can't say that this
is something that was drafted with a lot of
detailed consideration and care to match the
statute. I just don't think those are the facts.

MR. BRANSON: In deference to the
Legislature, I would like to oppose the adoption of
Rule 5 and move the question.

MR. WELLS: May I suggest a substitute
motion that -~- the substitute would be merely to
add to the present rule the last paragraph of the
proposal; namely, "nothing in this rule shall
prevent the trial court from reconsidering in order
to overrule the motion to transfer.”

PROFESSOR DORSANEO: That's £fine.

MR. WELLS: That's going to leave the
judge free to do it if something develops, but it's
going to -- it seems to me that Mr. Reasoner is

right that there's really no necessity for the
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earlier part.

MR. MORRIS: 1I'm probably a victim of
having to spend so much time on it. When it was in
the Legislature I was working with Judge Pope. But
the idea was that you don't keep bringing this up
before courts and taking their time with it. And
that the penalty is so strong that you do come back
for a trial if the plaintiff was wrong. Now, how
are you going to say an affidavit is wrong when all
he has to do is file a sworn affidavit that his
cause of action is in the correct or proper county?
How in the world are you going to keep having
hearings that his affidavit is wrong when it takes
no proof? You can make no proof.

PROFESSOR DORSANEO: About what he says
in his deposition just the opposite later.

MR. MORRIS: You've got an affidavit that
governs that is what I'm telling you. And this
plaintiff's lawyer is a fool, in addition to
probably being guilty of malpractice himself. You
know, we're probably arguing over something that
wouldn't take much time one way or the other in our
litigation, but my concern is we're getting away
from the direction that I thought was the correct

way to go, and not just me, but the members --
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Judge Pope, when he put this together, what he
wanted.

PROFESSOR DORSANEO: It is my
understanding that there isn't any Legislative
history on the statute, that the statute had no
debate and that all this, what Judge Pope had done,
and with due respect to a great man, I don't
consider to be Legislative history.

MR. MORRIS: Well, how are you going to
have a hearing on an affidavit? I mean, there can
be no evidentiary hearing. It says so right here.

CHAIRMAN SOULES: Okay. Rusty.

MR. McMAINS: The -- again, I'm -~
there's nothing magic, I don't think, about the way
the rule is worded at the moment. But the concern,
in part, that I had was we had just spent, when we
were drafting the rules, a great period of time
trying to make it very obvious that when the
plaintiff did this and the defendant did that, then
the plaintiff had to do this. And if the defendant
didn't do that, the plaiﬁtiff didn't have to do
that, saying that it had to be done, it had to be
done at that time. You know, you don't wait, it
has to be done then or it's waived. Even the

statute itself says it's got to be first or it's
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waived, apart from a jurisdictional plea, perhaps.

So, there were timing sequences specifically
required to be followed. Now, if you're going to
go into a rehearing practice, we have no procedure
in here for that. I mean, we have nothing saying,
"Well, that of course is curable by rehearing." I
mean, let's do it again and let me get it right
this time. Let me now specifically deny something.
There's no authorization for it in the rule or in
the motion practice or in the procedure. We don't
know how it's done. We just now all of a sudden
are importing a new rehearing practice with no
description of what it is and exactly how it works.
And we have no time frame works. It just can
happen when it feels necessary to be happening.

Now, I have agreed that there may be a reason
at some point where the facts develop contrary to
the basis upon which the case was kept. And maybe
there should be something provided for that, but
you should not have a grandiose blanket rehearing
when we have set up very specific timetables to be
followed or waivers occur.

JUSTICE WALLACE: Are we talking about a

motion for rehearing as such that the judge is

changing his mind when he thinks about it after the
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lawyers leave the courtroom? Are we talking about
two different situations there?

MR. McCMAINS: Yes, I think we're talking
about whether or not the defendant -~ I think if
the judge changes his mind, said, "I made a mistake
or something,"” I'm not sure that there's anything
you can do about that.

PROFESSOR DORSANEO: That's all this
says, Rusty. It says no -- it's no additional
motions, but nothing in the rule prevents the trial
court from reconsidering or overruling.

MR. BRANSON: Your Honor, I thought we
were talking about a case where the judge ruled and
two days later the defendant thought he had another
reason that might sound better to the judge than
the last one he presented, so he wanted another
bite at the apple.

JUSTICE WALLACE: Well, that's why I
asked the question. I got the feeling there was
two different animals we were discussing here.

MR. McMAINS: Well, you see, again, you
can say all you want to. I don't think that we can
effectively draw a rule to prohibit somebody from
filing a motion. Now, we may draw a rule that says

don't listen to it. On the other hand, you can do
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~= you can do what it asks you to. Well now, most
judges don't operate unless somebody asks them.

And so, when a defendant or anybody who wants a
transfer sees this rule, he's going to move for it.
I don't care what it says about that, you can't
file any further motions. The clerk is going to
file it; the judge is going to get it. And all I'm
saying is that is —-- that we're therefore -- we
have no practice set up for that. It doesn't
contemplate it in any way whatsoever. And if we're
going to build in some kind of a practice to deal
with subsequent developing facts that invalidates
some prior proof, then, number one, I guess we got
to go back to the Legislature because reversible
error under that circumstance is not something that
we're going to be willing to suffer. We just say,
"Hey, Judge, we made a mistake."

You can always agree to transfer, and if the
judge -- presented with that situation where you
have lied on an affidavit or the plaintiff has and
then he has told the opposite on deposition and you
present that to the court and the court says, "You
will never get a verdict in this court. 1I'm going
to grant a new trial and then we're going to

transfer," or "I'm going to render it or whatever
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I'm going to do with it," and "You're never going
to get there, you might as well agree to transfer
it right here and now." And you see, you got plenty
-— I mean, there's plenty of judicial power and
discretion to remedy the single abuse that we're
talking about.

CHARIMAN SOULES: Well, there are two
other problems that are before us on Rule 87 about
this. Well, one in particular about the second
hearing comes out of this Hendrick Medical Center
versus Howe (Phon.) case. This is a case where --
let me -- I'm just trying to get this out because
we're going to need to give this to someone for
study. And this is a case where plaintiff filed a
lawsuit, sued everybody. The relator in this
motion -- petition for writ of mandamus objected to
venue and got it moved. Then the plaintiff
dismissed that case and refiled and left the
relator out till the venue decision was made and
kept it where he wanted it. Then he joined
relator, and the relator said, "I had®" -- "This
case has already been determined. He sued me
before, and I won my change of venue." And judge
said, "Well, if you'd been here the second time we

had the venue hearing, I probably would have heard
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you, but I can't have but one hearing, so you're
now here. You don't get to go." The suit was filed
in Jefferson County. Later filed a motion to move
it to Jones County and won. Suit dismissed. Suit
refiled in Jefferson County without the relator
there. Venue determined good in Jefferson County.
Relator is then joined in Jefferson County. Judge
says, "One hearing" -- "You're now in Jefferson
County. Too bad about your first hearing over in
Jones County. They've got you moved to Jones
County because we can only have one hearing, and
I've already had it in this the second filing, so
you're out." That's this case. That's the Court of
Appeal's opinion.

MR. SPARKS: But they -- the courts --

CHAIRMAN SOULES: The second problem is
one that Justice Wallace himself has submitted to
our committee, Plaintiff sues three defendants,
one of them files a motion to transfer to a
mandatory county. Can the plaintiff ask that the
whole case go there intact or do the first -- and
the other two defendants don't file any motion to
transfer, they‘'re happy with it in the first
county. Can the plaintiff say, "Well, if it's

going to be mandatory as to that one, please move
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the whole case." That apparently is not addressed
or should it be?

PROFESSOR DORSANEO: That's proposed
paragraph 6, right, the first sentence?

CHAIRMAN SOULES: That's No. 6.

MR. REASONER: Let me add one other
problem that I think needs to be addressed by this
committee,

The way this is written now if you sue A and
A raises a mandatory exception and looses, then you
join B who has a good mandatory exception. By the
literal language of this rule he can't even raise
it because it has been previously raised by A.

CHAIRMAN SOULES: For those of you who
were not here when they --

MR. McMAINS: Same one.,

MR. O'QUINN: Same ground.

MR. McMAINS: Same one.

CHAIRMAN SOULES: For those of you who
were not here when Rule 87 was adopted, we had_a
very short fuse on the effective date of new 1995.
For awhile we didn't know which 1995 was going to
be the law, because the same year that the
Legislature adopted the current venue statute, they

also adopted another venue statute in the civil
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code. And until the governor vetoed the civil
code, we had two venue statutes coming up, not
knowing which would apply. But that happened, so
we only had one. But by the time it became clear
that was going to be it, it was a very short fuse
to effective date.

We had a Committee on Administration of
Justice meeting and had about ten days, didn't we,
Bill, to get that thing drafted? The very next
weekend we had the second Committee on
Administration of Justice meeting and got the rule
drafted pretty much like it is right now. It went
to the -- I don't think the Advisory Committee ever
met on it. And it went to the Supreme Court and
the Supreme Court had to enact it because otherwise
-— or had to adopt something because otherwise, the
old venue rules were inconsistent with the new
statute, and it was a flurry of activity.

So, to come back now and look at this
carefully is certainly in order. Now, whether we
change it or not is something altogether different,
but it is —-- this is the first real good look that
the Advisory Committee of. the Supreme Court has
ever taken at Rule 87. Today is the first time,

MR. REASONER: That's right.
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MR. SAM D. SPARKS: Can we make a motion
to table on this?

CHAIRMAN SOULES: All right. Have we
heard all the problems that anyone envisions,
either you disagree that there is a problem or you
think you have identified a problem? Have we heard
from everybody?

Bill, I don't know whether you need this case
citation, but it's 690 Southwest 2nd 42 and it's
the Dallas court.

MR. SPARKS: We better not let anybody be
guilty of malpractice, though, because the court
did hold the first determination was res judicata.

CHAIRMAN SOULES: And held it to permit
the mandamus action was tantamount to an appeal of
a venue hearing which you couldn't have, that's
right.

PROFESSOR DORSANEO: 1Is that the same one
that deals with the non-suit, appeal of non-suit
Rule 27?

MR. O'QUINN: No, that's a different
case, I mean, the one you're thinking of is out of
Bell County.

CHAIRMAN SOULES: It doesn't deal with a

non-suit rule, I mean, it was a non-suit. It was
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a non—-suit.

MR. McCMAINS: But it is somewhat the same

issue.

CHAIRMAN SOULES: Okay. Any other
problems on 87?2 That covers the sixth -- Item 6,
too.

MR. MORRIS: Are we going to study this
one some more?

CHAIRMAN SOULES: Yeah. And what I would
like to do is refer --
Sam, if you can give this some more study.
Bill, will you participate on that? At least
-- I know you've got these appellate rules, but
maybe we'll get them out of the way today. Will
you assist on that?
PROFESSOR DORSANEO: Yeah, I will be glad
to help.
CHAIRMAN SOULES: Rusty, do you want to
be a part of this consideration?
MR. McMAINS: I guess. Since we're going
to talk about the other one anyway I guess.
CHAIRMAN SOULES: All right. And, Lefty,
you don't want to participate in it?
MR. MORRIS: No, I will.

CHAIRMAN SOULES: Okay. And Lefty.
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FPrank, do you want to be involved?

MR. BRANSON: No, when I was -- well, I
left the room, but I thought I had called the
question on No. 5 before I left.

MR. MORRIS: We're going to study it.

MR. O'QUINN: Let's study it.

MR. BRANSON: Was there a motion to
table, Lefty?

CHAIRMAN SOULES: The chair is going to
exercise prerogative to refer this for further
study. And I -- well, there were motions -- ther
were a lot of motions going and emotions going by
at the same time and I never did quite get all of
it straight.

Sam, if you will then accept Rusty and Bill
and Lefty, at least for purposes of Rule 87, on
your team, I'd appreciate it.

And does anyone else want to be involved?

Okay. Next rule. 92,

Thanks, Sam.

MR. SPARKS: Okay. On 92 if y'all can
get discussion on this, we're going to be here
forever. It's changing plea of privilege to a

motion to transfer venue.,
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MR. TINDALL: So moved, we adopt.

PROFESSOR DORSANEO: We're late. 1It's
already been done.

MR. SPARKS: There are a couple of them
that haven't been done.

Has this one been done?

PROFESSOR DORSANEO: Yes. It was done by
the Supreme Court by order December 19, 1984,

MR. SPARKS: Well, let it be recorded we
agreed with the court.

CHAIRMAN SOULES: So be it.

Now, Sam, I'm going to have to interrupt here
and take up the appellate rules, because we have
Clifford Brown -- is Clifford here now?

MR. BROWN: Yes, Luke, I'm here and I
have Judge Hume Cofer from Austin, who is on my
committee, here also.

CHAIRMAN SOULES: Clifford, we welcome
you.,

Judge, we welcome you here with us today. I
understand that the two of you and your committee
have worked on these rules from the point of view
of the Court of Criminal Appeals. And we
appreciate your being here and we want to

accommodate your schedules now by taking up these
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appellate rules so that we can have the benefit of
your views, because if they are adopted, they'll be
joint rules of both courts as we understand it.

MR. BROWN: That's good.

CHAIRMAN SOULES: Clifford, would you
like to make some remarks, you or Judge either one,
at this point?

MR. BROWN: The only thing I would say is
that our Advisory Committee has functioned and we
have presented to the Court of Criminal Appeals our
proposal for new post trial and appellate rules of
procedure. And it was our thought -- of course
they're working on them now, reviewing them,
revising them, modifying them, doing what is
necessary. We have told them we stand ready to go
forward and work further if they disagree strongly
with anything we've done. But it was the thought
of our committee that there would come a time,
maybe before January the 1lst, when it would be
necessary for us to have maybe a conference
committee between the two committees in order to
correlate and try to integrate these rules, which I
think was the avowed intention of the committee
that Judge Guittard chaired.

I think that is what we were charged with
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doing, trying to integrate the civil and criminal
rules of post trial and appellate procedure as much
as possible. And we thought that there might be a
necessity between now and January the lst for maybe
a conference committee from each to get together
and talk about it to resolve any conflicts that
might have surfaced and to see what we could do to
integrate both the civil and criminal rules into a
single document.

And so, we're here to say that if the time
comes when you feel likewise, we'll be glad to
cooperate with you.

CHAIRMAN SOULES: Thank you, Clifford.

I know that Clifford was on the committee
that set out to harmonize the rules, the appellate
rules in criminal and civil cases. The court of
appeals in particular were having problems because
they had two sets of rules, and the differences
were not necessary in many cases. It was just that
the practices had grown up independent of one
another. And Clifford had played a big role in
getting the initial work product that we saw here,
together with Judge Guittard and Bill Dorsaneo and
others.

We'll stand ready to meet with you and
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accommodate your schedule in a joint committee
meeting if you would like.

MR. BROWN: I would like for Judge Cofer
to have an opportunity to say something, too,
because he is here and has been an important part
of our committee.

CHAIRMAN SOULES: Judge, we would love to
hear from you.

HON. JUDGE COFER: Well, there's some
late breaking news that I've not even had an
oppotunity to discuss with Clifford, for which I
apologize, or with Professor Dorsaneo, whom I
haven't met in person but only over the telephone.

After I talked to each of those, I talked to
Judge Clinton. The Court of Criminal Appeals is up
against this statutory deadline. The statute
requires that in order to accomplish the purpose of
the Court of Criminal Appeals, in order to give the
Court of Criminal Appeals an opportunity to take
over the rule making power, that court must
complete its task and elect to confirm the
Legislative action with respect to the repeal of
existing statutes in the Code of Criminal
Procedure. That is to say, if the court takes over

the rule making power and authority under the
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statute, promulgates these new rules by January lst
and lists the statutes to be repealed, and those
can only be among the ones that the Legislature
designated, then those statutes will be repealed at
a certain time in the future, I've forgotten the
date, and the court's rules will take effect.

Now, the problem with that is that the court
is faced with a deadline two months from now. And
so they set a deadline for our committee of October
lst, which we made by the skin of our teeth. Now,
the way we did that was to take one of your
previous drafts and to work through that and to
make some changes which our committee thought were
appropriate with respect to criminal cases. Now,
since then Professor Dorsaneo has given me the
benefit of a later draft which has in it a lot of
things which were not in our -- the one delivered
to us and certainly were not in the one we
delivered to the Court of Criminal Appeals.

The problem is -- and what I haven't reported
to Mr. Brown and the professor —-- is that Judge
Clinton tells me that the Court of Criminal Appeals
has taken action, has made a few changes with
respect to the committee and that they're not going

to have an opportunity to get back to this before
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the end of the year because they also have the end
of the year deadline with respect to their rules of
evidence.

And so, the problem of coordinating between
now and the end of the year is a very difficult
one, And I suggest that now before you start to
devote a lot of time to it because I'm concerned
about the mechanics of reconsideration by the Court
of Criminal Appeals of the product of your effort
since the draft we had in August.

MR. McMAINS: Bill, have you seen --

HON. JUDGE COFER: And I don't know how
to deal with that, but I wanted to bring it to your
attention, so that you could base your scheduling
plans on that.

CHAIRMAN SOULES: Well, we certainly have
to address that problem.

JUSTICE WALLACE: Judge, I'm not that
familiar with that statute, the exact wording. It
does permit the Court of Criminal Appeals, I would
think, to amend -- make subsequent amendments as
they see necessary.

HON. JUDGE COFER: Yes, I'm pretty sure
you're right about that. Once they get started
after the first of the year, they'll have the
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continuing authority with respect to those rules.

JUSTICE WALLACE: So as long as they sign
a set of rules by January the lst, then we can work
out differences later on if necessary.

HON. JUDGE COFER: Good point. It's a
sort of a desperate deadline in order to have the
right to say, "Yes, the statutes are now repealed"”
January lst, they have to have something that they
can say, "This is promulgate," but that will not
preclude, as I understand the law, reconsideration
by them and reconciliation with what the Supreme
Court does.

JUSTICE WALLACE: That takes a lot of
pressure off then.

CHAIRMAN SOULES: Judge, thank you for
that observation, and we want to try to accommodate
you. Hopefully -- I don't know how much at
variance from the criminal practice point of view
our updated version is from the one you all worked
on. Does it seem to be substantially at variance,
from your point of view?

HON. JUDGE COFER: Well, there are two or
three -~ only two or three, I think, substantive
things. Only one that comes to mind, motion for

rehearing. And the problem is that the draft that
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the Court of Criminal Appeals is about to sign off
on or has just signed off on has in it a lot of
civil rules, but their order is going to say that
do not presume to promulgate civil rules, that this
is just done pursuant to this effort to have one
joint set of rules. Well now, their body -- the
civil rules in their draft, which they say are not
really -- they don't presume to promulgate, they're
very different from what -- from the point of --
that you've reached by now.

MR. McMAINS: Judge, do you have a copy
of what the court is about to sign off on to?

HON. JUDGE COFER: Yes. Well, not up to
date, only what we gave them. And Judge Clinton
told me a week ago -—- I guess right after we
talked, Professor -- that there had been a few
changes made in our draft. But I only have the
committee's recommendation.

MR. McMAINS: So I can assume, then, that
Bill Dorsaneo also doesn't have a copy.

PROFESSOR DORSANEO: That's right.

HON., JUDGE COFER: That's right. I think
-— I'm sure he has our draft.

PROFESSOR DORSANEO: No, he doesn't even

have that.
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HON. JUDGE COFER: Well, I apologize for

that. It got wide distribution at -~ among the
judges, but I'm afraid not -- oh, I know, Judge
Guittard -- that's why I thought =-- Judge Guittard

got a draft. That's why I thought that it had gone
on to you folks.

CHAIRMAN SOULES: I perceive that what
we're going to need to do, particularly the work
product that Bill and Rusty and their respective
standing subcommittees have done will certainly
want -- will want to be able to give the Supreme
Court the benefit of all that work when we make our
recommendation.

We don't have ~- the Supreme Court obviously
doesn't have any deadline, so perhaps, Judge, give
us your thought -- yours and Clifford's, too -- and
I'1l work with you to -~ if there's any way to get
our work product finished and to the court and
ready for January the 1lst and they find some
opening in their schedule, you know, that would be
fine. I don't know how long the Supreme Court will
work on these after we make a recommendation,
because they normally do give things a lot of
consideration even after they come out of this

committee, So it could well be into next calendar
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year before the Supreme Court decides that they

have a product that they're settled with, from
their point of view, and it may or may not be
exactly what comes from this committee. So, if we
can continue to work with one another into next

year and hope we don't create too much confusion in

‘the practicing bar by having changes and then more

changes in short order thereafter, that may be the
only logistical way to do it, but I'1ll work with
you all to try to accommodate anyway we can.

HON. JUDGE COFER: That certainly seems
reasonable., I have had in mind all along that it
will be necessary to have something in the nature
of a conference committee, like the Legislature
does, and to hope that we can put together -- I
suppose now it cannot be done in this year -- hope
that we can put together next year a volume of
rules that will meet -- that will satisfy the needs
of each court.

CHAIRMAN SOULES: I was just conferring
with Justice Wallace along these lines. Somewhere,
then, after this work product is done, this
committee is through with it's work product --
maybe today is the day, if not, I'm sure that we're

going to be done in March -- this committee's work
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will be done in our March meeting if we don't get
it done today. And Bill says it's going to be done
today. Perhaps we could then meet with some or all
of the judges of your court -- or the Court of
Criminal Appeals and some or all of the judges of
the Supreme Court, some members of your Advisory
Committee and some members of ours to try to
resolve any language or substantive differences
that we have to a single product.

HON. JUDGE COFER: I think that's the
only practical way to do it. Each court would
designate conference representatives to try to
reconcile the two.

CHAIRMAN SOULES: Members of its Advisory
Committee as well as its judiciary.

HON. JUDGE COFER: As members of the
court perhaps. Judge Clinton has been the most
active but now he tells me that he has gone over
the whole thing with the other members of the
court.

CHAIRMAN SOULES: Well, any suggestions
that you have we'll certainly receive and follow.

Okay. Bill, are you ready to report on the
rules?

PROFESSOR DORSANEO: Yes.
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CHAIRMAN SOULES: These rules are

embodied in materials that says, "Joint Report on
Standing Subcommittee on Court of Civil Appeals
Rules and Supreme Court Rules."” This is Rusty and
Bill together.

Rusty, wherever you need to join Bill, y'all
work it out.

HON. JUDGE COFER: I did get the one --

CHAIRMAN SOULES: Do you have a copy of
these, Judge, you and Clifford, of the most recent
rules?

HON. JUDGE COFER: I got the one with the
penciled draft on it, the red lining on it sent on
October 22nd.

PROFESSOR DORSANEO: They don't have the
red lined interlined copy, Judge. This committee
doesn't have it. That was just for you.

CHAIRMAN SOULES: There are copies of the
very latest work product coming to you right now.

PROFESSOR DORSANEO: By way of a tiny bit
of background, sometime back the Supreme Court, the
Court of Criminal Appeals and the Legislature
appointed a committee to consider the project of
developing a set of uniform appellate rules for

civil and criminal cases in the courts of appeals.
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That committee consisted of lawyers, judges, and I
was going to say law professors, not to consider
any of those particular groups to be separate
groups or —- including members of the Supreme
Court, Justice Wallace; courts of appeals justices,
Justice Guittard, Justice Shannon, Justice McCloud
from Eastland; including trial judges, Don Metcalf,
just to name one from Dallas; members of the civil
bar, Rusty McMains; members of the criminal bar,
criminal defense bar, Clifford Brown.

We met approximately ten times, and in the
process of doing that developed an initial draft
which tried to take the best from the Civil
Appellate Rules and the Criminal Appellate Rules
and the Code of Criminal Procedure and come up with
one product. Since that time, as members of this
committee know, we had been directed by the Supreme
Court to add in the rules of practice in the Texas
Supreme Court, and that entailed basically making
modifications in the general provisions and adding
some additional sections to the back end of the
plan. In addition to that since our last meeting
of the Advisory Committee, we took into account
recommendations that had been made concerning

principally the current appellate rules, and our
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subcommittee considered particular proposals
concerning the current rules, voted them up or
down, redrafted them and incorporated that or those
matters into this overall draft.

What I would propose to do is to take the
subcommittee report and to go through it item by
item with some dispatch, I hope, and then to go and
explain the overall plan that this booklet follows
or attempts to follow and then to point out
particular rules which have been changed from what
the current rules say that aren't mentioned
explicitly in the cover memorandum.

All right. Now, with respect to the
proposals concerning the current rules, a proposal

was made by the Committee on Administration of
Justice concerning current Rules 354, 355 and 380.
The recommendation, as indicated in the first
paragraph of the little report, involved a
requirement that notice be given of a pauper's
affidavit to the official court reporter.
Currently Rule 355 does not require the official
court reporter to be notified. And the second
modification involved modifying slightly the trial
court's timetable for determining contest

affidavits. Basically the table was made a bit --




S VW W N Y U W N =

CHNN CHEEE SRR COR SO S = T R T — R = R S T o R
U s W D O YW NSy T e WD

170

timetable was made a bit more flexible.

If you'll turn to rule -- not roll -- Rule 30
—-- proposed Rule 30(a)(3), which should be found at
approximately Page 36 of this draft, you can see
what I -- see what I mean. Okay. 30(a)(3) is now
Rule 355. And remember the COAJ proposal is —-- or
relates to Rule 355. Basically all that's been
done is to modify (B) by adding language. First of
all, "The appellant or his attorney shall give
notice of the filing of the affidavit to the
opposing party or his attorney” -- and this
language has been added -- "and to the court
reporter of the court where the case was tried..."
All right. That language has been added or
suggested for addition by the COAJ.

(E) of this on page 38 corresponds to (E) of
Rule 355 except that everything after the first
sentence has been added and the first sentence has
been modified slightly. The idea is to make the
timetable a little bit different. The current rule
says, "If no contest is filed in the allotted
time,"” or "If no ruling is made within ten days,
the allegations of the affidavit shall be taken as
true." The second sentence in this proposed (E) and

the balance of it makes things a little more
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flexible. "If a contest is filed, the court shall
hear the same within ten days" unless there is an
extension of time, "for hearing and determining”
.o "made within the ten day period.® And that
extension cannot be, "for more than 20 additional
days." So, it just adds some more flexibility into
the timetable for ruling with -- the reason for
that is that under (E) currently unless there is a
ruling within ten days, the allegations of the
affidavit are taken as true. And that just was
thought to be too short a time.

I move adoption of the COAJ's recommendations
to Rule -~ current Rule 355 which is in our package
of proposed rules at Rule 30 (A)(3)(B) and (E).

JUSTICE WALLACE: Luke had to make a
telephone call, so I'1ll fill in for him while he's
gone,

Are there comments or questions about it?

Sam.

MR. SPARKS: I have one question. I know
it's always been there, but, Bill, why do you have
to object by sworn pleading? That's always
bothered me. A lot of times -- if we're going to
do it in civil cases, of course ~- a lot of times

you have no real idea and it's kind of a formality
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~-- the clerk has the forms ——- where you contest the
affidavit and it always has to be by sworn
pleadings. And it seems to me we've gotten away
from a lot of the -- I don't want to say "false
swearing," but "form swearing." Is there any reason
for that? I'm looking at paragraph (C) on Page 37.
Because those of us who are trying lawsuits -- you
know, in the civil case you don't have any idea as
to the wealth of the plaintiff or the defendant or
third party defendant.

MR. McMAINS: 1I'm not even sure what that
means because it doesn't say what you have to swear
to.

PROFESSOR DORSANEO: I think that's
right.

MR. McMAINS: 1It says, "Any interested
officer of the court or the party may by sworn
pleading contest the affidavit."

MR. SPARKS: I assume you're going to
contest it.

MR. McMAINS: Yeah, I know, but I mean
I'm not sure what -— it doesn't say that you have
to call him a liar. I'm not sure what it -~

PROFESSOR DORSANEO: It wouldn't make me

unhappy to cross "sworn" -- the word "sworn" out.
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MR. McMAINS: Just say I intend to
contest and I swear to it.

MR. SPARKS: I would like to remove the
word "sworn" because if we're doing it in civil
cases, a lot of times you just don't have any idea.

MR. McMAINS: He's already getting the
benefit of the short time. And if there's no
ruling, he gets it anyway. I don't have any
problem with that per se.

PROFESSOR DORSANEO: 1Is somebody going to
second my motion?

MR. SPARKS: 1I'll second the motion if
you'll take out the word "sworn."”

MR. O'QUINN: 1Is that a friendly or
unfriendly amendment?

PROFESSOR DORSANEO: Okay. That would
involve, then, (C) on Page 37 making this change.
"Any interested officer of the court or party to
the suit may contest the affidavit." I don't even
know whether we need to say "made by pleading." Do
you think we need to say "made by pleading”?

MR. McMAINS: No, I think --

PROFESSOR DORSANEO: "May file a contest
to the affidavit."

MR. McMAINS: Yeah, I think that would
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probably work better.

PROFESSOR DORSANEO: Okay. We'll change
it., "May file a contest to the affidavit"?

MR. BECK: Just "may contest."”

MR. McMAINS: Well, the question is how
do you contest? I mean, do you just call up the
clerk and say, "I contest in writing"?

PROFESSOR DORSANEO: Well, file. I guess

it would have to be in writing to be filed, I would

say.

MR. McMAINS: Yeah, right.

MR. SPARKS: "May file a contest.”

MR. BRANSON: YA written unverified
contest"?

MR. LOW: If you don't say that, they're
going to -- people are going be saying --

PROFESSOR DORSANEO: Should I go on to
the next one? 1Is everybody in favor of this one?

MR. McMAINS: "File a contest with the
affidavit," I think.

JUSTICE WALLACE: Do you want to take
these and vote on them one at a time?

PROFESSOR DORSANEO: I think so, Your
Honor.

JUSTICE WALLACE: Motion has been made
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and seconded that this be adopted as amended. Any

further comment? All in favor, say aye. All
opposed the same sign. Passed unanimously.

PROFESSOR DORSANEO: The second one is
proposed Rule 364(a). This proposal came out of
the Administration of Justice Committee. It speaks
for itself. The basic idea is to permit somebody
to stay enforcement of a judgment without filing a
supersedeas bond as in accordance with current Rule
364.

Although there was substantial sentiment in
favor of a stay of enforcement of judgment rule in
the committee on Administration of Justice at the
meetings that I attended, because of problems that
defendants have when large money judgments are
taken against them and they are not institutional
defendents, for example, our committee of this
committee —- our subcommittee of this committee
voted unanimously not to recommend adoption of such
a rule.

MR. JONES: Bill, is that the rule that
caught my eye the last time when we had our
meeting, which in effect stays execution of a --
you know, gives a district judge the authority to

stay the execution of a judgment without a
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supersedeas bond?

PROFESSOR DORSANEO: Yes.

MR. McMAINS: Yes.

MR. JONES: I move that we accept the
recommendation of Mr. Dorsaneo's subcommittee and
not accept that rule.

MR. O'QUINN: Second.

MR. ADAMS: Second.

JUSTICE WALLACE: On page 56, any
questions or comments on this motion?

MR. REASONER: Let me -- I would like to
-- let me disclose on the front end that I have a
personal interest in this because in the South
Texas Nuclear litigation, Phinus (Phon.) always
told me he would get a billion dollar judgment; it
didn't matter how "screwed® up it was, I couldn't
appeal it.

And on the other hand, I recognize that =--
that in the -- I mean, I wonder if there's a way —--
it seems to me that we shouldn't have a rule where
you can deprive defendants of an appeal in large
commercial cases or, you know, commercial cases.,
I'm -- it seems to me this is not -- shouldn't be a
problem in your ordinary personal injury or

products liability case and I wonder if there is a
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way to derive a rule that would permit‘that.

The Federal Court's have had such a rule for
a long time,‘Franklin, and I'm not aware -- let me
say I'm not familiar with the practice, but I'm not
aware of real problems from the federal rule. Are
you?

MR. LOW: What that federal, as I
understand it, you -- if you make them put it up,
you might end up paying the cost of it. You have
to kind of fish or cut bait one and -- but then the
plaintiff's lawyer has got a problem sometimes if
he doesn't make them put it up. I know one that
got sued for malpractice because later the company
went broke and he didn't make them put up one. So,
there's more to it than just the little bit.

MR. REASONER: Let me ask this. I'm not
really knowledgeable myself enough to discuss it,
but I know that Kronzer who has the same vested
interest that I do from having been involved in the
South Texas litigation, my impression is I feel
strongly that we ought to modify the rule in some
way. And I wonder if we could defer it until the
next meeting where he's present.

MR. JONES: I will withdraw my motion,

Judge Wallace, in deference to Harry's request.
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MR. LOW: I would second his request.

MR. JONES: That ain't saying I ain't
going to be against it.

MR. REASONER: No, no, I wasn't under any
misapprehensions as to how far your concession
went, Franklin.

JUSTICE WALLACE: Sam.

MR. SPARKS: And since we are recording
this, Harry, I've got a question to you. I assume
that was a direct quote in quotations.

MR. REASONER: That was an ancient
English jurisprudential term that I trust the court
reporter will modify it appropriately.

JUSTICE WALLACE: 1If there's no objection
then, action on this rule will be deferred untii
next meeting. All right. Why don't we get'the
thin man in?

PROFESSOR DORSANEO: Rule 373. ©Now, Rule
373 is as close a rule as we have currently to a
rule that says that you're meant to make an
objection or complaint at or about the time when
the thing you're complaining about happens, but
that you don't need to make an exception if your
objection is overruled. Professor Blakely, as the

memo points out, pointed out that in an earlier
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draft that tried to improve on current Rule 373 in
these proposed combined appellate rules, that
inconsistency between what was said in the earlier
draft in Texas Rule of Evidence 103 appeared.

Judge Wallace has also pointed out that Rule 373 as
it exists currently also is probably incompatible
with Texas Rule of Evidence 103. We considered
this matter, decided to adopt, Professor -- suggest
that Professor Blakely's suggestion be adopted.
Part of that involves, frankly, an interpretation
of Texas Rule of Evidence 103.

If you'll turn to the part of these proposed
rules where Rule 42 appears, and that begins on
Page 67, you can see what I'm talking about and
really talking about paragraph (b). ©Now, taking it
sentence by sentence is probably the best way to
go. "When the court excludes evidence, no offer is
necessary to preserve error if the substance of the
evidence is apparent from the context within which
questions were asked.” Now this separate concept
would indicate that no Bill of Exceptions or offer
of proof is required under circumstances when "the
substance of the evidence is apparent from the
context within which questions were asked." Now,

you have to read "evidence" -- you have to
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understand the word "evidence" in that sentence
doesn't mean evidence but when the substance of
what would have been the evidence or the answer is
apparent from the context.

Correct me if I'm wrong, Professor Blakely,
on that.

PROFESSOR BLAKELY: Yes, correct.

PROFESSOR DORSANEO: Now, within Texas
Rule of Evidence 103 our committee thought in
interpreting it that it might say that in English
or it might say something else currently. And our
committee thought that that was a big -—- that that
was the big issue here.

Now, the rest of it merely more or less
follows what Rule of Evidence 103 seems to say
clearly. When the substance of the evidence is not
apparent from the context, then "the party offering
same shall...be allowed to make...an offer of proof
in the form of a concise statement," as opposed to
a question and answer Bill of Exception. Then "The
court may, or at the request of a party shall,
direct the making of the offer in question and
answer form." And that is what current rule of
Evidence 103 says. And the rest of it --

Is there anything I should say about the rest
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of it, Rusty?

MR. McMAINS: No, I'm not sure =--

PROFESSOR DORSANEO: Professor Blakely?
I mean that -- those seem to me to be the things
that are what we consider to be problems. So,
basically what our committee did was to make the
substitute for what is current Rule 373 correspond
with Texas Rule of Evidence 103, and we interpreted
Texas Rule of Evidence 103 in such a way that the
first sentence of this proposal is part of the
rules of the game at the threshold. I'm sure I
could be clearer, but I'm personally incapable of
being clearer.

MR. McMAINS: I would like to ask Dean
Blakely because I -- we may have discussed it last
time, but --

Is it your view that when the committee did
the rules of evidence and the thing went pass, that
there were -- there was this exception for when the
so~-called substance of the evidence became clear
that you did not have to make the offer of proof
despite the fact that the rule does say "shall" and
was specifically, in fact, amended, as I recall, to
say "shall produce the" -~ or "reduce the offer to

question and answer form upon the request of any
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party"?

PROFESSOR BLAKELY: The rule follows word
for word the federal rule.

MR. McMAINS: Right.

PROFESSOR BLAKELY: And -- I'1ll modify
that in just a minute. 103(a) where it says that
"error" -- well, "error may not be predicated upon
a ruling which excludes evidence unless in case the
ruling is one excluding evidence. The substance of
the evidence was made known to the court by offer
or was apparent from the context within which
questions were asked." So, that part came directly
from the federal rules.

Now, coming on down to the offer situation,
"the court may" -- and I'm reading the 103(b) of
the evidence rules -- "the court may at any other"
or "further statement which shows the character of
the evidence, the form in which it was offered, the

objection made and the ruling thereon." "It may" =--

that is the court may =- at which point Jim Kronzer
began to dictate -- "or at the request of counsel
shall® --

MR. McMAINS: Right.
PROFESSOR BLAKELY: -- "ghall direct the

making of an offer in question and answer form." In
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the '84 amendment we changed "counsel" to "a
party," but it's quite clear then that -- from the
general format -- that the offer would have been
made by a concise statement unless either the court
decided it was going to be made question and answer
or the offering party decided it was going to be
made question and answer or the objecting party
decided it was going to be made by a question and
answer. So, anyone of those three entities can
insist on Q and A.

MR. McMAINS: That was my understanding,
but the way Bill presented it, it sounded like that
he has -- that you perceived this exception to the
necessity to even make an offer if there is such an
animal as if you can tell the substance of the
evidence without the necessity of offer.

Is it your understanding that that is -- that
we are not creating something here where if a party
says, "I want to see what the evidence would be
that you're offering,” you can't get that done?

PROFESSOR BLAKELY: Anybody can insist
that that all come clear even to the extent of --

MR. MCMAINS: That's what I'm having --

PROFESSOR DORSANEO: Let me ask this

question. Newell, is this the draft that you sent?
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It is, right?

PROFESSOR BLAKELY: Yes,

PROFESSOR DORSANEO: Okay. Well, it
doesn't say what you just said that it says. It
says in English that you don't have to make any
kind of Bill of Exception or offer of proof or
anything if the substance of the evidence is
apparent from the context in which the questions
are asked.

MR. McMAINS: It says no offer is
necessary and then this talks about what the record
of the offer is.

PROFESSOR BLAKELY: I'm sure that the
original meaning of that language —-- and maybe it
isn't clear as drafted by the federal drafters --
is that any party has got a right to make his
offer. But suppose he fails to, things are rushing

along and he fails to, and now he wants to appeal

because his evidence was excluded. "Well, but you
didn't make an offer." Well, for goodness sake,
everyone can see what it would have been because
it's sitting there in the record. It was kind of a
fall-back position.

MR, McMAINS: Well, that's what I'm

getting at. 1Is it your position that that is part
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of our rules or isn't?

PROFESSOR BLAKELY: I think it is, yes.

MR. SPARKS: But it's sure part of the
proposed rule if you read the next sentence.

MR. McMAINS: Yeah, that's what I'm
saying. I think that it can be argued that it is
not part of the existing Rules of Evidence, but I
think that =-- Huh?

PROFESSOR DORSANEO: So do I.

MR. McMAINS: Yeah. On the other hand, I
think that if you amend the rule =-- all I'm saying
is is I understood what Bill was saying. He wants
to import that meaning specifically here; that is,
no offer at all is necessary whether anybody asks
for it. If the substance of the excluded evidence
is paid, supposedly. My problem is it may only be
clear to the offering party and hopefully the Court
of Appeals.

MR. O'QUINN: We better make it clear to
the Court of Appeals or it won't be any good.

MR. McMAINS: Well, but the problem is
that suppose they're asking a witness a question
about "Haven't you been convicted of wife beating"?
No answer. Now, the substance of what you're

talking about is clear, but the answer isn't.
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MR. O'QUINN: Rusty, you exercise your

right to require Q and A at that point.

MR. McMAINS: But the rule says the
substance is clear, and all I'm saying is it's not
clear to me what "substance is clear" means.

MR. O'QUINN: No, Rusty, it's really not
saying where it's clear, you loose your right to
insist on Q and A. You never loose that right.

Am I not correct?

PROFESSOR DORSANEO: That's right.

MR. O'QUINN: You always retain the right
to insist on Q and A whether it's clear or not at
that point.

MR. SPARKS: The problem I have is where
you asked for a Q and A, the court says give a Q
and A -- well, the court and the objecting party
and the offering party says, "No, I'm not going to
do it." And it's excluded and then it goes up on
appeal. By this if it's clear, you still got his
opinion.

PROFESSOR DORSANEO: I think that's
right. That's what it says in English.

MR. SPARKS: That's what I think it says.

MR. REASONER: But I'm more troubled by

Rusty's point, too. Suppose it's clear to the guy
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who's asking, but it's not clear to me and I don't
demand that he go forward. Could you give us an
example of something that's clear from the context?

PROFESSOR DORSANEQO: No.

MR. McMAINS: That's what I mean.

CHAIRMAN SOULES: Judge?

HON. JUDGE COFER: Our committee had this
same struggle with what might appear from the
context, left out that sentence, left in the
requirement that either lawyer had the right to
insist on Q and A. On those two substantive points
that's the way we went. I just report that to you.
We couldn't decidé what the first sentence -- we
couldn't think of an example that might fall under
the first sentence and so we left it out.

PROFESSOR DORSANEO: The way to do that,
I guess -- Judge Cofer, the way you did it was to
take out the first sentence and "otherwise,"™ right,
and capitalize "when"?

HON. JUDGE COFER: Well, we reworded the
whole thing. But on substance we did leave out
that "apparent from the context”™ provision.

MR. SPARKS: If you did that, you would
have to change the rule --

MR. McMAINS: We need to change the rule
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of evidence.

MR. SPARKS: -- on the first 103.

PROFESSOR DORSANEO: No you wouldn't.

MR. McMAINS: I agree that you can argue
that you don't, but in order to be perfectly clear,
it would be --

MR, SPARKS: You just create a trap.

PROFESSOR DORSANEO: You should change
the rule of evidence.

MR. McMAINS: If that's what you're going
to do, you ought to not entrap people into thinking
they have it preserved or to entrap people, for
that matter, who don't insist on it thinking that
it's not preserved.

PROFESSOR DORSANEO: So which way do
y'all want it?

MR. O'QUINN: Well, I think we first have
to decide which way to -- what do we want to do
about people that don't make offers of proof? Do
we give them a fall-back position on it? I think
it*s a policy issue that has first to be resolved.

PROFESSOR DORSANEO: Well, I'1ll speak to
that. I think we give them a fall-back position,
because you're not --

MR. O'QUINN: Let me add some reasoning
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to that. What if you marked an exhibit and you

proved up an exhibit and offered it. You proved up
and somebody made an objection. Somehow you never
did make a formal offer, but it's right there,
everybody knows what it was, it's in the record or
maybe the question was -- you ask a question that
was clearly not hearsay, you said, "Did you admit
at the scene that you were drunk," or something
like that and there's an objection on hearsay
ground which is not proper, but the question
contains the comment that you're trying to get an
agreement to, you ask it in a leading form -- I
mean, it's there in the record, they could tell --
you could think up some examples where that could
happen.

MR. REASONER: You're going to assume
whether the answer is yes or no. It's clear from
the context.

MR, O'QUINN: That's what you make -~
when you make an offer of proof, that's what you
do. If the judge says, "Well, that's sustained."”
You say, "Well, Judge, my offer of proof is that
he's going to say yes."

MR. REASONER: Oh, you mean it's as to my

own witness and you're going to take my word for
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what my witness would say.

MR. O'QUINN: As far as I'm concerned, as
a party who doesn't appeal that much, I wish you
guys would come up with a rule where everybody had
to jump through ten hoops to get a right of appeal.
I would be willing to vote for a rule where a guy
gets no fall-back position as a matter of personal
help for me. But I thought the policy we had
adopted was we were going to give these guys these
fall-back positions.

MR. McMAINS: All I was saying, Bill, is
that I thought -- as I think Dean Blakely described
with Krozner's insertion of the -- when counsel
shall, you know, or at the request of counsel
shall. The function of that was to allow a lawyer
opponent of evidence to demand that the offer be
made in Q and A form., I don't care how clear
anybody thinks it's supposed to be. And if that
was the intent of that language and since nobody
caﬁ really, in my judgment, as yet has come up with
something that is so obvious from the substance,
that you don't have to make an offer anyway, why
don't we take it out of both places?

MR. SPARKS: I move that we take the

phrase in Rule 103(a)(2) "or was apparent from the
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context within which questions were asked®™ out and
we take the first sentence of Rule 42(b) out.

MR. McMAINS: "And otherwise" and start
with capital "W" for "when"?

MR, SPARKS: Yes, sir.

MR. JONES: I second that motion.

CHAIRMAN SOULES: Moved and seconded,
then, that 42(b) as proposed be changed by deleting
the first sentence and the first word of the second
sentence. Pick up then in the forth line of the
proposal by capitalizing the "W" in "when" and then
follow from there as proposed. Is that the motion?

MR. SPARKS: Right.

CHAIRMAN SOULES: Second?

PROFESSOR BLAKELY: Mr. Chairman, the
motion also includes the amendment to the rules of
evidence.

MR. MCMAINS: Correct. Which I think is
necessary. If we're going to amend it in one
place, we ought to amend it in both places.

PROFESSOR BLAKELY: Amend Rule 103 (a) (2)
by striking the last phrase -- well, by putting a
period after the word "offer."

MR. SPARKS: Yes, sir, that's right.

PROFESSOR BLAKELY: And striking the
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words "or was apparent from the context within
which questions were asked.”

MR. O'QUINN: Yeah, taking that out.

MR. REASONER: 1In your example of an
exhibit, if I offer the exhibit and it's excluded,
that's -- you don't have to do anything more.

MR. O'QUINN: Yeah, you make an offer of
proof.

MR. McMAINS: Sure. You could even say
what's in the exhibit unless somebody requires you
don't.

CHAIRMAN SOULES: What is your view of
that, Newell, as the chair of the Subcommittee on
Evidence?

PROFESSOR BLAKELY: 1I'm really neutral.
It's a policy question and you people know the
practice. And so I'm neutral on it.

MR. REASONER: Do you need to change (b)
to make it clear that the offer of an exhibit is --
the offer and exclusion of an exhibit is sufficient
or is it?

MR. McMAINS: It says it is. It says
"unless the substance of the evidence was made

known to the court by offer," and then it tells you

what the offer is later.
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MR. SPARKS: Dave Beck has also brought

-— it appears to me we would have to remove the
phrase in 103 (a) (1) also.

PROFESSOR BLAKELY: Yes.

MR. SPARKS: "If the specific ground was
not apparent from the context," and then you've got
it removed everywhere. And end 103(a)(l) with the
word "objection.”

MR. McMAINS: Now, wait a minute. What
-- that's a different issue, though.

MR. BECK: Yeah, but you have the same
fall-back concept in (1) as you do in (2). And if
the policy is going to be to do away with the
fall-back concept, then why are we taking it out in
one place and not another?

MR. McMAINS: Well, because the
difference is the admitted evidence is there, you
know what it is. I mean, what we're talking about
in the one case is admitting evidence, in which
case here you're talking about if you make =--
you're talking here about a bad specifics, good
specifics.

MR. BECK: But you're talking about the
ground for objection not the evidence there, Rusty.

MR. McMAINS: That's right. That's what
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I'm saying. That's the whole point.

MR. BECK: Well, why shouldn't you
require someone to state the specific ground of
objection? If they do that, why do you need to get
into the question whether or not it appears in the
context or not?

MR. McMAINS: Because sometimes you can
say "I object"™ and the judge knows already and goes
ahead and excludes it.,

MR. BECK: Yeah, but does the appellate
court know the judgevknows?

MR. McMAINS: It doesn't matter as long
as it's a non-obviable objection.

MR. BECK: It matters if you hadn't
preserved your error,

MR. REASONER: I think Rusty has a good
point, David. A lot of judges don't want to hear
it.

MR. McMAINS: I mean, when the evidence
is admitted, you know what it is.

PROFESSOR BLAKELY: I would just say it's
a separate question. It does not follow from
striking the fall-back position from the offer.

MR. SPARKS: And I'm sorry. I brought it

up. I erase it.
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PROFESSOR BLAKELY: That you must amend

(a)(1). It does not follow. It may well be you
want to.

MR. REASONER: But is the amendment
you're proposing to (2) merely the last part of the
disjunctive phrase "or was apparent from the
context within which questions were asked"™? That's
all you're --

MR. SPARKS: That's the motion, yes.

MR. McMAINS: That one has been seconded.

MR. SPARKS: You can't get anything
better than my motion seconded by Franklin.

MR. McMAINS: Move the question.

PROFESSOR DORSANEO: I like the fall-back
position. I don't see why -- you know, it seems to
me it's hard enough to get along in this world
without -- when something is obvious -- when
something is obvious to everyone, including the
courts that are going torhave to pass on this
question, why shouldn't it be treated as obvious?

MR. REASONER: Yeah, I think I might be
persuaded if you would give me an example.

PROFESSOR WALKER: 1It's obvious, but I
can't give an example.

MR. McMAINS: The problem is the first
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example is going to be a case that he has.

PROFESSOR DORSANEO: Well, it may be your
exhibit that you're worried about.

MR. REASONER: Well, I don't read this as
applying to exhibits. If I offer an exhibit and
the court rules on it, it's in the transcript.

PROFESSOR DORSANEO: Well, exhibit is
evidence, isn't it?

MR. REASONER: Well, that was my
question. The way I read this, exhibits are still
covered.

PROFESSOR DORSANEO: Well, you've
convinced me that it does cover exhibits,

PROFESSOR BLAKELY: Mr. Chairman?

CHAIRMAN SOULES: All right, Newell.

Yes, sir?

PROFESSOR BLAKELY: Here's an example.
The question is asked, the question is answered,
then there's a Motion to Strike and the court
upholds the Motion to Strike.

CHAIRMAN SOULES: You have to offer it
again.

PROFESSOR BLAKELY: Now he fails to
reoffer —-

MR. O'QUINN: Tough.
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PROFESSSOR BLAKLEY: =- in any form.

MR, McMAINS: I don't -- I just know that
that's --

PROFESSOR BLAKELY: Well, read -— I don't

know whether you've got the evidence rules there,
but you see it includes the Motion to Strike.

PROFESSOR DORSANEO: I do think John
O'Quinn's leading question to your own witness
would cover it, too.

MR. McMAINS: Although ironically enough,
(B) actually only talks about excluding the
evidence in the first instance.

MR. O'QUINN: You might argue it's a res
jestae statement, but the judge might say, "I don't
think it's a res jestae and take it up.

MR. REASONER: But then you've got the
answer,

MR. O'QUINN: Sir?

MR. REASONER: Do you have the answer?

MR. O'QUINN: I think you have to have
the answer.

MR. REASONER: I mean, I confess my
witnesses don't always answer leading questions
properly.

MR, O'QUINN: Well, you've got to learn
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how to coach them better then.

MR. REASONER: I've known it for years.
Get a better class of witnesses.

PROFESSOR DORSANEO: What's the big harm
of allowing this fall-back position?

MR. McMAINS: Well, the harm is I don't
know what it means, which scares me as to what a
court's going to do with it. We already are being

MR. O'QUINN: Why does that scare you,
Rusty? 1If you're confused about it, why don't you
just ask to put it in Q and A form?

MR. McMAINS: That's the reason I'm --
That's what I'm saying. I don't -- under this
rule, you do not have that right. Under this rule
you do not have the right to require Q and A.

MR. SPARKS: Which book you looking at?

MR. McMAINS: Page 67 of the proposed
rule. The Supreme Court -- the Court of Appeals -~
the Supreme Court Rules.

PROFESSOR BLAKELY: This is the federal --

CHAIRMAN SOULES: 1Is that it, John?

MR. O'QUINN: Right.

PROFESSOR BLAKELY: This is the federal
language. If Judge Parker were here, we could ask

"Has this given you any trouble in the federal
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court,"” and he would say, "No, it hasn't given me
any trouble.,"”

PROFESSOR DORSANEO: I'm more concerned
about courts cutting off somebody, making a
technical argument to cut somebody off than I am
about them bending over backwards to reverse the
trial judge on a ruling on evidence.

CHAIRMAN SOULES: Suppose the answer
given by the witness is not responsive and moot,
the motion is made, stricken, later you come back
to get the question. You ask the question and
objection is made and the judge excludes it.

You've got a situation there where the witness has
given testimony that's been stricken, but everybody
knows what it would be.

MR. REASONER: Yeah, I think the Dean had
a good example. I think it is a waste of time
after a Motion to Strike is granted to make
somebody go through a formal bill in addition to
having a Motion to Strike. I agree with that.

CHAIRMAN SOULES: David.

MR. BECK: Bill, the only concern I have
about introducing this concept is the fact -- you
know, you have enough problems in the heat of

battle trying a lawsuit and I guess I feel like
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John O'Quinn. I think most trial lawyers know you
have to object to certain things and if it deals
with certain proof that you're ﬁrying to get in and
they keep it out, you've got to make an offer of
proof. And the trouble is if you introduce a whole
new concept about, you know, whether or not it's
apparent from the record as it is, you run the risk
of -- a lot of lawyers are going to make that
judgment erroneously and they have not preserved
any error. I don't feel that strongly about it.

MR. McMAINS: Frankly, in terms of the
Motion to Strike, I don't think there's any court
anywhere that's not going to hold that you have
failed to make an offer under those circumstances.

CHAIRMAN SOULES: Well, I don't know what
we're introducing. 1Isn't it already in the Rules
of Evidence? So we're taking --

MR. O'QUINN: Talking about taking
something out.

CHAIRMAN SOULES: Yeah, so we're not
introducing anything by ﬁhis committee. If we vote
to eliminate this, we're going to be excising
something instead of introducing something.

MR. McMAINS: Bill, of course, made the

point earlier. Our rule is very clear -- the rule
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we drafted is very clear to allow it and not
require the insistence on it. The evidence rules
you can actually make the argument that you have
the insistence right now, that you have the right
to insist on the record.

MR. O'QUINN: You definitely have that
right.

MR. McCMAINS: Well, but what I'm saying
is the proposed rule takes it away in that first
example.

MR. O'QUINN: You just provide it,
however. Right at the end of that sentence they
provide, "however, if anybody" -- you know.

MR. SAM D. SPARKS: The court or any
party?

MR, O'QUINN: Well, if any party --

MR. McMAINS: It says -—-

CHAIRMAN SOULES: Anything new on this?

Okay. Sam, state your motion that you were
able to get Franklin Jones to second and see if he
withdraws his second.

MR. JONES: Did you withdraw your motion?

MR, SPARKS: My motion is that we
eliminate from Rule 103 of the Rules of Evidence in

Rule 103 (a)(2) the phrase "or was apparent from the
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context within which questions were asked." And
that we eliminate from the proposed Rule 42 in
42 (b) the words "when the court excludes evidence,
no offer is necessary to preserve error if the
substance of the evidence is apparent from the
context within which questions were asked.
Otherwise®™ -- and start the sentence with a capital
"W," "when."

CHAIRMAN SOULES: All right. Now, do we
also need to address something in 103(a) (1), the
last part of that or do we leave that like it is?

MR. SPARKS: No.

MR. REASONER: Well, you know, I an
concerned the way you've amended 42, then you're
going to have to make a Bill of Exceptions on
excluding exhibits.

MR. SPARKS: On excluding what?

MR. REASONER: On excluded exhibits.

MR. O'QUINN: Why can't you just make an
offer of proof?

MR. MCMAINS: It says you can do it by
statement,

MR. O'QUINN: Why can't you just say,
"Well, Judge, I offer Exhibit 1"?

MR. SPARKS: Which shows?
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MR. O'QUINN: It shows what it shows.

You don't even have to say that probably.

MR. REASONER: You have to do it twice.

MR. O'QUINN: You could.

MR. SAM D. SPARKS: Which is somehow
better than ~--

CHAIRMAN SOULES: Well, if we're talking
about preserving -- not having to make a bill'on
running the risk that the court would construe this
as having to make a bill on excluded exhibits --

MR. REASONER: I'm now persuaded to

change. It's not worth the effort.

PROFESSOR DORSANEO: I agree,

MR. BRANSON: I didn't hear what he said.

CHAIRMAN SOULES: You may have to anyway
because the only thing that the first sentence says
is "evidence that's apparent from the questions
asked. ™ Should that be -~ "if the evidence is
otherwise apparent in the record"?

PROFESSOR DORSANEO: Well, it says from
the context -- |

CHAIRMAN SOULES: Well, should it say,
"if the®” -~ "if the substance of the evidence is
otherwise apparent in the record"?

MR. BRANSON: Most people are going to be
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paranoid enough in the heat of battle to go ahead
and get sufficient evidence in the record that they
have -- the appellate courts have something to rule
on without us tampering with the rule. If they're
not that paranoid, they probably ought not to be in
the courtroom.

PROFESSOR DORSANEO: Let's just do it.
We're going to have to deal with the Criminal
Appellate Committe anyway. They didn't put it in.
Either way, it doesn't matter. Vote,

MR. O'QUINN: Vote.

CHAIRMAN SOULES: Those in favor of
Sparks' motion, say aye. Opposed? 1I'm going to
have to get a show of hands on this.

Those in favor, please hold your hand up so I
can count. In favor of Sparks' motion. That's
eight in favor.

PROFESSOR DORSANEO: I watched Clifford
Brown and Judge Cofer. They didn't vote in favor.

CHAIRMAN SOULES: Those opposed, which
would mean that we would leave 103(a)(2) alone and
leave this language in. Those opposed to the
motion show your hands. Nine. So, it's a split of
eight to nine, which principally indicates, of

course, to the Supreme Court that this is something
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that we have a division about and they're going to

have to resolve it.

MR. O'QUINN: Now, what are we going to

do about Rule 3537?

PROFESSOR

DORSANEO: Pardon me?

MR. O'QUINN: What are we going to do

about Rule 353, though? Are we going to vote on

it? Rule 42.

PROFESSOR

DORSANEO: Oh, 373 then, right?

MR. O'QUINN: Yes, sir.

PROFESSOR

DORSANEO: All right.

MR. SPARKS: Just a second. Before we

get off of that, should the Court go the other way.

Are they aware that

there is a suggestion to put --

leave the sentence in there and after the word "as"

you put "provided,

however, any party" =--—

MR. O'QUINN: Yeah.

(Short break.)

CHATRMAN SOULES: All right. We're going

to reconvene nowe.
Bill has advised me
that dovetails with
he'll take up now.
resolved that, so I

Are you going

We're going to reconvene. Okay.

that he has one more matter
the criminal practice, which
Well, he and Judge Cofer
guess --

to give us a list of the
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considerations?
In order to get our thinking going so that we
may be able to resolve the balacnce of this
tomorrow, Bill wants to give us some indicators

here and then we're going to recess from the
discussion of the appellate rules and take up the
suggested changes to Rules 277 and 279, which are
Ffanklin Jones' committee, as soon as this -- Bill
concludes this business at hand right now.
PROFESSOR DORSANEO: Whét I'm going to do
since we need to switch gears is to ask you to turn
to the Table of Contents of these proposed rules.
And I'm going tell you, to the best of my ability,
which of these rules is, in effect, a new rule or a
substantial modification of an old rule so you
don't have to read through the whole package from
beginning to end in order to find out that an
existing Rule 403 is now proposed Rule "X". 1I'm
just going to renumber it. Mark "X's" next to them
and read them if you don't have anything else that
you need to do between now and the next time we get
back. Rule 4, Rule 5, Rule 18, Rule 19, Rule 30,
Rule 32, Rule 63, Rule 84, Rule 85, and Rule 100.
To the best of my recollection most all of

the other rules in this package do not involve
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substantial departures from what the current Rules
of Civil Procedure say. I'm quite sure that I
missed one or two in giving you that list, but it
was a nice try anyway.

I'11 give it back to Luke.

CHAIRMAN SOULES: Okay. We'll resume,
Bill, with your report tomorrow.

MR. McMAINS: Luke, may I ask one favor?
Apparently there are a number of folks that ain't
going to be back tomorrow. And sdme of them are,
in fact, I think Plaintiff's personal injury
lawyers who probably are going to be interested in
the one rule in the appellate rules of which there
is a substantive change on the remittitur practice
which is Rule 85. And I don't think it's going to
take very long because Kronzer is the one that

brought it up the last time. And the only real

change -- I mean, just from a philosophical
standpoint -- that's not the exact wording, because
I'm not sure the wording is -- there's 100 percent

commitment to the committee. But the concept that
Jim Kronzer had raised last time was the problem of

Flanningan versus Carswell; that is, where the
Supreme Court has said that you cannot in the Court

of Appeals, or in the Supreme Court for that
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matter, reverse a grant of a remittitur without a
showing of abuse of discretion by the trial court.

On the other hand, in the Court of Appeals
the question of remittitur is presented as if the
Court of Appeals sat there the same way as the
trial court. And the question was posed shouldn't
abuse of discretion be the standard for determining
the issue on remittitur, be it whether it's granted
or denied.

In other words, whatever thé trial judge
does, if he abuses his discretion, then the Court
of Appeals has the power to make a determination of
abuse and to remit accordingly.

That was a rule that we discussed; It was --
it basically went through the subcommittee more or
less. I'm not sure whether there were any dissents
or whatever. There was substantial discussion.
Judge Guittard seemed to think that that might not
be much of a change in the existing practice; that
is, if the Court of Appeals wanted to remit, they
can do so anyway, they just call it abuse of
discretion of the trial court.

HONORABLE WOOD: Rusty, what rule, if any
-- I've never been in a case where there was a

remittitur. What does the judge consider in -- the




W 0 3 Y U s W N

NONORNORNONON R R e R e
Ui B W N O v o N U e W N O

209
trial judge consider in deciding whether or not
there would be a remittitur and how much?

MR. McMAINS: Well, the trial judge has
-~ he can do it for any reason he wants tb. of
course, the penalty for remittitur, if you do not
accede to it, is new trial, which, of course, at
the trial level if the judge orders it and you

don't do it, is an unappealable thing. And that's

a jurisdictional issue, so there isn't any way to

get that up. He can abuse his discretion all he
wants to and that's not something you can complain
about.

But the -- so you have to accept it and then
you don't have a right to appeal until the other
side appeals. And then if they appeal, then you
have the right to appeal. All that practice is
kept the same. The only difference is the
imposition of the abuse of discretion appellate
review standard, and therefore, making, basically,
Flannigan versus Carswell equal for both sides.
You're going to live with what the trial judge does
absent of showing abuse of discretion.

And this rule is rewritten to provide that
and additionally provide that if the -- it also

provides for a voluntary remittitur in the event
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that the error found by the Court of Appeals
affects only a part of a particular claim for the
damages that can be cured by remittitur if that
party voluntarily remits it. Then, that also is
the second office of remittitur. Now --

MR. ADAMS: For instance, the jury
awarded some damages for some medical expenses that
weren't proved up, you're talking about, Rusty?

MR, McMAINS: Yes. If the error is in
future medical, if the error is ih lost earnings or
specific numbers, if there -- you know, if it's
lost profits in a commercial case, there's an issue
there, you waive the finding, then you don't suffer
reversal automatically.

The proposal that was actually before the
subcommittee was to do away with remittitur
altogether and which, frankly, we very quickly
dismissed because it didn't do away with the
errors. So, if there was excessiveness found, then
the only remedy at the appellate court level would
be to reverse and remand, and that didn't make much
sense,

So not -- we changed the focus of it merely
to make Flannigan versus Carswell two-sided. And

what you review and rely principally on threshold
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is the discretion of the trial court who was, in
fact, there and did see all the witnesses and is in
the same position as the jury as distinguished from
the Court of Appeals who is not there and all
they've got is the bare record.

But that's the office -- that's basically the
office of the change, and all I'm asking is if we
can vote on the philosophy of whether the court --
whether the committee wants to do that and then we
can work on the language, specifié language, if it
needs to be cleaned up. But that's the real
philosophical change in the rule.,

CHAIRMAN SOULES: Well, let's take a
consensus on that. How many feel that that change
just discussed by Rusty should be the way the rule
is written?

MR. REASONER: Could we have a succinct
statement of the philosophy?

CHAIRMAN SOULES: Okay. Please do that
before we vote.

MR. McMAINS: A succinct statement of
what?

CHAIRMAN SOULES: Of the philosophy.

MR. O'QUINN: Just tell him you want to

follow federal practice.
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MR. O'QUINN: That's what it is.

MR. McMAINS: That's basically what it
is. 1It's Flannigan versus -- it's if -- the
philosophy is that a trial court's decision on
remittitur as to --

MR. O'QUINN: Up or down.

MR. McMAINS: =-- up or down, is
reviewable on appeal by abuse of discretion
standard. That applies whether it's a denial of
the remittitur or a grant of the iemittitur. We
have not changed the fact that a party who accepts
a remittitur in the trial court doesn't have a
right to appeal unless the other side does. That's
still the same. The only philosophical change is
the Court of Appeals does not get the right to look
at the record for the first time and determine what
they would have done if they were the trial court,
without regard to what the trial court did. That's
the philosophical difference is that it provides a
mutually -- a mutual standard of abuse of
discretion for the appellate review. I'm not sure
that's succinct, but that's --

MR. BRANSON: Rusty, there was also a

‘"discussion in the whole committee last time of

making additur if you're going to continue
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remittitur.

MR. O'QUINN: No, we didn't discuss that.
MR. BRANSON: Sure, I brought it up.
MR. O'QUINN: Frank brought it up.

CHARIMAN SOULES: Let's get a consensus

on this first and then -- because if we start that,

we're going to really run into Franklin's and he

can't be here tomorrow and =--

question?

JUSTICE WALLACE: Could I ask one

CHAIRMAN SOULES: Okay.
JUSTICE WALLACE: In other words, the

abuse of discussion becomes a matter of law and it

would then be reviewable by the Supreme Court since

it's a matter of law and not a matter of fact,

which is fine with the Court of Appeals.

MR, McMAINS: I think that's true.

MR. O'QUINN: That's true also, Your

Honor.
MR, McMAINS: I thihk it's trﬁe now.
PROFESSOR DORSANEO: As to the Couft of
Appeals -- is that what the Court of Appeais -

must be abuse of discretion of Court of Appeals.

MR. McMAINS: I think that's true.

MR. LOW: 1Is that the language they
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express it iu now, Rusty? I mean, that's what it
ehde up beinc. I would personally favor allow1ng
the plalntlff to take it in appeal. You know, I
think that -

MR. McMAINS: There is no --

MR, LOW: I kuow there's not now.

MR. McCMAINS: Flannigan versus Carsweil
spe01f1cally says that a Court of Appeals has the
1ndependent power to decide on 1ts own whether in
its judgment the damages are excessive and to
determihe what the maximum amount to award is,
which is contrary, basicaily, in my judgment, to
the sem1na1 phllosophy that the Court of Appeals
has no fact flndlng power, but only unflndlng
power.

The problem, therefore, is, though, before
they can remlt to a number, they have to flnd what
that number is. And that's the only 51tuat10n in
the appellate practice in which the Court of
Appeais euéages ih the role of fact fiudiné, uhich,
I think, is reaily contrary to their constitutional
prerogatives, but we still have the Supreme Court
opinion, basicaily.

MR. O'QUINN: That's a different issue,

though.
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MR. McMAINS: Right.

CHAIRMAN SOULES: How many feel that ﬁhe
proposition that Rusty has put is the consensus
that we ought to go that way? Hold youf hand if
you feel we should go that wéy. Okay. Those
opposed? Okay. Well, it's pretty stronély that we
oﬁght to go Rusty's way.

so there's youf gﬁidaﬁce for drafting, Rusty.

MR. O'QUINN: The old way we was
unconstitutionai. |

CHAIRMAN SOULES: Okay.

MR, McMAINS: Thank you, Luke. I
appreciate it.

CHAIRMAN SOULES: Yes, sir. Thank you,
Rusty, for réising that at that poiht.

At this junctﬁre we'll hear froﬁ Franklin on
his committee's activities on Rules 277 and 279.
In that connectioﬁ, while he makes hié report, if
yoﬁ'll permit me so I don't -- I'll try not to
distract. There was a jury issué submiésion
seminér thét was given in ten cities just reéently -
aﬁd the state bar hés given us coﬁplimentarf copies
of the book that accompanied that semiﬁar and
they're back there on that table -- which ié ail

directed towards "broad issue submission." Every
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speaker was to emphesize broad issue submission in
whatever type of case he spoke about or in draftiho
a bu51ness charge or personal 1njury charge or DTPA
charge or what have you. And it was ramrodded an
awful lot by Justice Pope —-- Chief Justice Pope.
And those books are back there. 1I'll veik eround
with some ih case you heveh't already picked them
up.

Okay. Does everybody heve a copy of that
now? If you don't, why don't you hold up your hand
and Broadus can glve that.

Thanks, Broadus.

The State Bar has made these and given these
to us on a complimentary basis, and we apreoiate
that.

Okay. Frankiih, the floor is yours. Thank
yoﬁ, sir.

MR. JONES: All right, Mr. Chairman. I
have a very mundene report to mahe todey. I think
I should start out by saylng that I'm at a distinct
dlsadvantage. I know all of y?! all probably have
heard this Jerry Clower (Phon.) story about the
professor that went around makiné speeches to 511
of the universities and he got so good that they

hired him a chaoffeur to go with him, and they put
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him in ohe of these black suits with boots and a
hard-bill cap ahd everythihg.

And the chauffeur would sit ih the back ef
the room while they were makiné the speeehes, you
know, and he flnally got to where he could make the
speech about as good as the professor, so he told
him, "You know, I can do that good as you can." The
fellow said, "No, you cah't." He said, "Well, I'1ll
tell you what, we'll change clothes. And I'll get
up there ahd do the speeeh and yoﬁ sit ih the back
of the room." And he did that about three times and
jﬁst had everybody clappiné and goihg on and the
forth time that he did it, well, just about the
time he got throﬁéh with his speeeh, weil, a
studeht rose up in the back of the room and asked
him a questioh that took aboet five mihutes to ask.
And the old boy says, "You khow, I'm just ashamed
of you asklng such a stupld questlon. You ought to
be ashamed of yourself " He says, "Just to show you
how dumb it is, I'm 901ng to have my chauffeur
stand up back there in the back of the room and
answer it."

My chauffeﬁr is not here today. Hadley Edgar
has worked so closeiy with our committee and has

been so helpful and is, if anything, much, much




0 N Y U o W N e

et
o W

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

218

mofe sﬁpportive of these rules than, perhaps,
myself or aﬁybédy eise oﬁ the COﬁmittee, and you've
aiready heard the chairman teil you whf Hadley
can't be here to shére his kﬁowlédge with us.

I waﬂt to give the coﬁmittee a brief
historicai background of how we -- where ﬁe are
today. At‘oﬁr lést meetiﬁé I cornered the Chief
Jﬁstice and séid "Chief, I waﬁt to ask thié
committee to stﬁdy the guestion of simplifyiﬁé jufy
sﬁbmissioﬁ in civil cases iﬁ Texas., I wént to Erf
to get this committee to adopt the fedéral rﬁle of
a geheral charge, bﬁt I don't want to do any of
this uﬁless I know that I'm not goiﬁé agaiﬁst youf
desires of your wishes or your philosophy."”

And the Chief Justice toid me, "No, you're
absolutely right, we oﬁght to d5 this and you éo
ahead and start youf move to get youf subcohmittee
aéboiﬁted." Whereﬁpon, I brought the matter up at
oﬁr 1aét meetiﬁg aﬁd Luke Soules appoiﬁted the
subcommittee to méke these studies.

All of you héﬁe receivéd or should havé
mailouts céntaiﬁing ail of the philosopﬁicéi
background to the dispute betﬁeen the speéial iésue
chérge ahd the generai charge.

A narrow majority of our subcommittee on each
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occasion when we met fé§ored the pufer general
chérge. However, just befére'the last meetihg of
oﬁr sﬁbcommittee David Beck who was the articuléte
minority spokesman iﬁ the coﬁmittee got ahold of me
and said, "Frankliﬁ, we ought to compromiée thié
thing." Then I said, "Well, David, I'm élways
willing to do that." And as a result of David's and
my discussioﬁs at our 1ést meeting, which David
could not attend, the sﬁbcommittee strﬁck é
coﬁpromise which is the subject matter of the rdles
thét héve been distributed to eaéh of you fdr
consideration.

Now, what I would like to do is go through
the general changes, the general basic changes
which we héﬁe méde iﬁ submission of jury céses.

And theﬁ I woﬁld like to identify what I consider
or whét I am advised are reaily the only two
philosophicai changes of where David, as a mihority
member of oﬁr committee, had a pfobiem. And I
would like for the committee to consider these
philosophical chanées this afiernoon and resolve
that issue for us aﬁd then, if it's considered
neéessary to send oﬁr sﬁbcommittee back to élean up
the hoﬁsekeeping measures in the rules, if there

are any, and David has some which all of us are
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ready to agree to, we will be happy to do that.
Bﬁt I feei like it's time for us to discuss the
philosophical probiems and get that resolvéd.

Now, the recoﬁmendatisns that we are makiné
to the change iﬁ sﬁbmission of jugy issues in Texas
are, basicaily, five. We are goihé to ﬁhat Hadley
referé to as a mandated, broaa férm Lemos/Montes
sﬁbmissioﬁ of civil jury céses. With that
propositién David Beck has no problem. We ére
eliminétiﬁé entireiy froﬁ the cougt's charge
infekentiai rebﬁttai inétrﬁctions, with which David
has no probiem.

We are permittiﬁé the jury to be informed of
the effects of their answers on the outcome of the
céée. David Beck hés a problem.

We are imposiné the harmless error rﬁle on
the pérty complaiﬁiﬁé of the court's charge on
appeai, of which David Beck has a pfoblem.

We are simplifyiﬁg the perfeétion of
apﬁeliéte jﬁrisdiction of the triai court's deﬁial
of requested charges, iséués or iﬁterrogatories or
inétructioﬁs. David Beck has no problem.

In the interest of time, Mr. Chairman,

without going through and parroting all of the

philosophical reasons that the committee has seen
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in the literature which has been submittea to it, I
would move the ceﬁmittee to appfove the basic five
changes which I have oﬁtlihed and which are
reflected in the rules which are ﬁnder submiesion
to you; to appfove these rules ih substance and to
recommend their adoption by the Supfeme Couft.

MR. BRANSON: Second.

CHAIRMAN SOULES: David, do you want to
speak at this point?

MR. BECK: As Frankliﬁ has said, I really
heﬁe two maie objections to the proposei. I
sﬁpport the proposai, in pert, as Franklin has
correctly stated, but I have two main objections,
both of which are basically philosophical ih
natﬁre. I would like to set them forth for the
record ahd fof the committee's consideration,

The firet one has to do with teilihé the jury
the effect, the legai effeet, of their answers.
Now, obviously that is a marked deéertere from what
we heVe and from what we've had,.at ieast since
I've been precticing 1ah,~and for a 1on§ period of
time prior to that. And I thiﬁk the answer to ﬁhat
question, that is whether we should teil the jury
the legal effect of their answers or eot teil them,

really basically depends upon what we believe the
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role of oﬁr jurors are,

If oﬁ the ohe hend we belie&e that the roie
of the jury is to decide fécts end only faets, then
I would sﬁbmit to you that there is no reason whf
the jury should know the legal effect of their
answers. On the other hand, if the purpose of our
jsries are to decide the cese, then I would submit
te you thet a coﬁpeiliﬁg argument can be made that
the jury should kﬁow the legal effeet of their
answers. |

I come down oe the former side. I thiﬁk that
a jury should be in the pos1t10n of dec1d1ng facts,
that's what we've been d01ng in Texas for a
substantial period of time., Moreover, I thiﬁk that
if you tell the jury the legal effect of their
answers, there's a very serious rlsk that a jury
may deeide the issues, not so much on the ba51s of
the evidence as they're‘instructed to do by the
trial coert, but reaily on the basis of matters
which are above and beyond the ev1dence, and I
would submlt to you that that is wrong.

But there's another reason that I've got some
concerﬁ aboﬁt this. 1If we are g01ng to tell the
jury the legal effect of their answers, what does

that mean? Does that mean, for example, that we
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tell the jury that the damage aWard is not subjéct
to federal iﬁcoﬁe tax? That's certainly é legal
effect or aﬁ effect of their answers. Do Qe tell
the jury that iﬁ a deceptive trade pfaétices éct
caée that the award they méke may be trebled by the
triél judge? Now that's certaihly a legal effect
of some of their answeré. Do we teil the jury that
the medical bills which are awarded may have
already been péid by some colléteral soufce? That
is certaiﬁly a legal effect of their answers. 1In a
prodﬁcts liability case where you have one soivént
defehdant who is determiﬁed to be 10 percent at
faﬁlt or havihg caﬁéed the accident and the
insolveht defeﬁdant is 90 percent, does that mean
that the jury is entitled to know that the 10
perceﬁt respoﬁsible defendant may end up picking up
the whole tab?

What does this mean when we say that the jury
is eﬁtitled to khow the legal effect of their
answers? I think these are all questions we need
to resolve before we cross this philosophicél
thfeéhold and decide, "Yes, let's teil the jury the
legal effect of their ahswers." ‘

Also, I would séy that in the smail améunt of

time I've spent trying to f£ind out what other
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jurisdictions are dciﬁg, I havé -- and I don't wént
to represent to this group that a majority of
jurisdictiéﬁs doﬁ't allow this, becaﬁse I don't
kﬁow the aﬁswer to that. But I do know that a
large number of juriédictions that use the broad
form sﬁbmission do not tell the jury the effeét of
their aﬁswers, and iﬁdeed it's determiﬁed to be
réveréible error fof much of the same reasons that
I've aireadf tried to repfesent to the group.

So, that reaily is ==- are the bases of my
objections to teiliﬁg the jury the legal effect of
their aﬁswers. And at bottoﬁ I thiﬁk we reaily
ha#e to determiﬁe what the pufpose of ouf jur& ié.
That's the objectién to the first part. You may
waﬁt to take them one at a time, Mr. Chairman.

MR. O'QUINN: Can I ask a question?
CHAIRMAN SOULES: All right, John.
MR. O'QUINN: David, they've been aoihé

it in federal court's a long time. How do you feel

about that? Why should -- in Houston, Texas, why
should I go down to one building and have -- and be
able to tell the jury and the -- an empire doesn't

fall, but I can't go down to state court and do it?
I'm not trying to be argumentative. I mean --

MR. BECK: ©No, I think it's a valid
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queétidn.

MR. O'QUINN: And have you toyed with
that in your miﬁd? How do you reason ail that out?

MR. BECK: Well, Johﬁ, to be honest with
you, in some of the federal cougt's that I've been
iﬁ, I haven't really had that much of a problem
with it. 1Is -- you khow, and I'1ll be the first to
admit, a good‘plaintiff's lawyer, eveh undér Texas
procedﬁre, can go pretty fér ih suggesting to the
jury whét the legal effect of their answers is.

And if that's the case, I don't know why we need to
change the rule. But I reaily haﬁen't had that
much of a problem with léwyers in federai couft
telling the jury the legal effeét of their answers,
and that méy be becéﬁse of an outgrowth of the
state proceddre.

CHAIRMAN SOULES: Buddy.

MR. LOW: Luke, may I add somethihg? I
thihk the role of our court's and jurors is
chénging. I thihk it's not like it use to be. And
our system is goihé to have to change to meet the
demands of the docket and evérything. I trf céses
for both sides, moétly defendant, but let's face
it, we've been trying to devise schemes to get

around telling them the effect and then you can
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come up and say, "Well, you find this and this and
this aed then you cao give them their money."
There's no reason to do that. Jurors decide &ho
they -- I mean, and maybe that's part of our system
to merge it all 1nto one so that the Jury should be
able to decide who they think should win and lose
under certain guidelines. And I've favored that
for sometime., And I fagor this submission.

I might add that in connection with the first
one, there was some expre551on of the general
cherge. But we still do have 1nterrogator1es.
There will be broad interrogatories or the court
mey submit -- and for years we've hao certais type
cases, intentiooal tort aod so forth that were
submitted, Just general charge.

So, I thlnk that in that way we're behind the
federai courts. Now, I don't speak for the
majority of the defense lawyers, but that's my own
personal view. And I would favor it, becegse I
think it's a step forwerd. I don't disagree with
whet David seys aed he raises a poiot I haven't
thoﬁght of. On trebie damages, I'm sot so sure but
whet I wouldn't -~ on something like that, I would
go ahead and tell the jury that. And I think

income tax is going a little far, but I think --
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MR. BRANSON: How is that handled in the
federai court now, Buddy, the treble damages?

MR. LOW: The judge discharges, said that
"This is not taxable, you shail not" --

MR. BRANSON: I was taikiné about treble
damages.

MR. LOW: Treble damages they cén't tell
them the effect of it. You can't teil them the
effect.

MR. BRANSON: Why couldh't we make a
proposél we adopt iﬁ the séme manner the fedérai
rules héve been adopted?

MR. LOW: And so, I'm sayiﬁé I'm hot -
David has raised a poiﬁt, and I think that's ~-

MR. BECK: Well, it's a two—wéy street.
For example, if you teil the jury -- are we
ehtitled -=- is the jury entitled to khow that the
plaintiff's attorﬁey has a contiﬁgent fee contract
aﬁd the plaintiff is goiﬁg to lose -- doesn't
actﬁélly get all the moﬁey. You kﬁow, I just want
to méke sﬁre we thiﬁk through this thihé.

PROFESSOR DORSANEO: It doesn't have to
do with the judgment, all of these things about
taxétion and ali of that, becaﬁse what the judgment

says -- that doesn't have anything about taxation,
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MR. LOW: But see, the only thing that
bothers me is the treble damage; that does have to
do w1th judgment Other thlngs I have no problem
with. And I completely and 100 percent endorse
what Franhlin said and the one point David has
raised that I haven't thought of.

CHAIRMAN SOQULES: Rusty.

MR. McMAINS- I suppose I will be labeled
a traitor to the cause in some respects. I have a
different concern on the particular thing about
informing the effect of their answers, and it is
partly a difference because of the way the federal
system and state system is set up, because the
federal judges usually have one or two very high
paid associates runnlng around d01ng research for
them, which is also why general charge is probably
more palatable in federal court, because very
seldom do the 1awyers actually get what they submit
to the judge anyway. It gets modified. They got
somebody to do the brieflng for them.

The same thing, though, is a problem w1th me.
Unfortunately we have a lot of substantive
questions unanswered in this state on the
underlying liability rights between the parties, I

mean, in a lot of different causes of actions. And
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basically what we have been telling and have been
getting dohe oﬁ the plaietiff's side soﬁetimes -
or the defense side, either one, is to talk the
judge into submlttlng the guestion, not knowihg
whether it's going to 1mpact the Judgment or not.
We're taking the position that it is g01ng to have
"X" impact, but we don't know, because we ain't got
any case law to support us one way or the other.
Which how the law gets chenéed is we get that
answer. And then we go up, withoﬁt haviné to worry
aboﬁt a remand just becaﬁse the judge won't give it
to you. Because he alweys ighores it, NOV it
afterwards and whateser, and you get the advantage
of éettiﬁg the argument. And then, if you get an
answer to it and it results in somethlng that you
claim alters the judgment, then you get to take
that propositieh to the appellate court.

The problem is I'm not sure you're éoing to
get aﬁ agreement -- and a lot of complicated
lltlgatlon that's g01ng on right now, particularly
when you're deallng with liability theories on
products liability, deceptive trade practices,
negligence, intentieﬁai torts, et cetera, as to
what the effect of the answers are, And so, then

you've raised a new specter of appellate review.
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What happens when the judge has told them what the
effect is and that wasn't what it was'> Do you have
revereibie error there, because the judge has told
them that it would affect the judgment thlS way and
then he changes his mind later on? And I just -- I
have -~ I just see a specter of that problem, in
that I'm not reaily confident, completely, that the
tfiai judges or the parties aitogether know what
the effect is g01ng to be on the judgment because a
lot of tlmes the answers come back a llttle strange
and you get different arguments as to what affect
it has on the judgment.

But to teil the judge that he's got to do it,
Just seems to me to require the judge to flgure out
in advance if Question A is answered thls way, what
does that do to the judgment.

CHAIRMAN SOULES: Bill.

PROFESSOR DORSANEO: I agree 1With
everything that everybody said. Now, it seems to
me that it's the wrong way to go about it. The way
it's done in this last paragraph on page 16 is to
say that "Upon the request of either party, the
court shail instrnct the jury to the effect their
answers will ha?e on the judgment." It seems to me

that's the wrong way to do it. When you talk
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about, you know, tort cases, no matter how complex
yoﬁ think tort cases are, in business céées the
sitﬁétion is worse in terms of knowihé the effect
of the aﬁsweré.

MR. McMAINS: I understand that.

PROFESSOR DORSANEO: But I don't see why
a lawyer caﬁ't, in argument, say, "If you don't
answer this questidn this wéy, then we might as
well all go home." If he gets the -- if that's, you
know, a stﬁéid thiﬁg to say, it turns out to be a
stupid thiﬁg to say. But to have the judge do it I
fiﬁd troﬁblesoﬁe becaﬁse of the problemé you éoiﬁt
out.

The other cdmment I would have is that I havé
thoﬁght for a 1oﬁg time, ih response to what David
said to thiﬁking aboﬁt it a lot, is that you cén't
really aﬁswer a question unless you kﬁow how
important the questién is. I mean, you have to
know the effect of your ahswer in many situétions
in order for you to kﬁow -— in order for you to
know whét the answer is. In order to answer the
questién you héﬁe to khow what the question is and
whét it's aboﬁt.

So, I thiﬁk as a general pfoposition the jurf

shouldn't be kept in the dark on matters that are
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reaily important.

MR. McCMAINS: What you're suggestlng,
theﬁ, is the rule change that the lawyers be
ehtitled to argue the effect of the answers,

MR. LOW: Rusty, wouldn't -- what you're
talking aboﬁt wouldn't -- say the ﬁudge teils them
the wrong thiﬁg about what's the effeet of their
answer. You're going to have a reversal and have
to retry it anyway because he's 901ng to base h1s
judgment on that. You're just saylng there might
be a situaties where it could be judgment entered
os tﬁe basis of it bﬁt then you mlght be error
becagse he's told them the wrong thlng?

MR. McCMAINS: Yes. No, what I'm sayiﬁg
is if the judge says, "That if you answer Speeial
Issue No., 1" -- which may be an entlrely new theory =--i

MR. LOW: That's right.

MR. MCMAINS: -- that "this perty is
going to recover money," and then he changes his
mind on that.

MR, LOW: Well, no, then the judge -- and
he eﬁters a judgment basea on somethiﬁg eise?

MR, McMAINS: No, but then he -- then he
decides that that's wrong. That issue does not

give ==
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MR. LOW: Well, he just should have
thodght of that becaﬁse if he's in error, he's got
to give a new triai.

MR. McMAINS: But the point is -- that's
not the whole problem, Buddy. What I'm sayiné is
doesn't that discoﬁfage the judge from what we haﬁe
been trying to ehcoﬁrage the judge to do? When in
éoﬁbt sﬁbmit and deéide it later as to What the
impact of it is.

MR. SAM D. SPARKS: Ruéty, I hear you but
how héve the federal courts been gettihé aioné ail
this time?

MR. McMAINS: Becaﬁse they ha#e clerks,
number one.

MR, SAM D. SPARKS: Well, that doesn't

solve the problem.

MR. McMAINS: And number two, they also
have the ability to comment on the weight of the
evidence, which also gives them a little more
control or power as well. I mean, it's not just
one thing in the dark. I mean, they get to
illumine the entire thing from their attitude. We,
so far, ha#e not gohe that far, not even suggested
it.

PROFESSOR DORSANEO: Plus they do have
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general charges.

MR, LOW: I know, but they even -- they
submlt a lot of them on 1nterrogator1es. Most of
them really don't comment on the evidence. They
give a standard charge with regards to yhat you
think my oplnlon is and everythlng. So, let's talk
about the practlcal world in federal court, the way
it really is. And it hasn't been a real problem.

MR. REASONER: If I might ask Frantlih,
what are your -- what of your conoerae, Franklia,
are not answered by permlttlng the lawyers to argue
what they thlnk the effect of the answers are?

MR. JONES: Basically, Harry, I'm afraid
the jury might not believe the lawyer.

MR. SPARKS: You're going to lose anyway.

MR. JONES: Now, these problems were all
discussed in oor subcommittee meetino, the last
one, David -- ia due reference to David, he yasn't
there. And I started makiné notes here about the
issues that he raised aad about incoﬁe tax and ail,
that -- it wooldh't be charged on there.

MR. BECK: Not the way thie ie written.

MR. JONES: On treble damages, yes. On
collateral source, no. On solveﬁcy and strict

liability, no =-- I mean, on the solvency of the --
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MR. BECK: Wouldn't that affect the
judgmeﬁt?

MR. JONES: No, the judgment is goiﬁg to
be in the samé no matter --

MR. O'QUINN: How about joiﬁt and seﬁeral
liability?

MR, JONES: Well, that would soive it
not.

MR. O'QUINN: David, would the judge teil
them thét you're goiﬁé to be joiﬁﬁly liable for the
whole thing?

CHAIRMAN SOULES: Speak one at a time
now. We've got a couft reporter transcribing thié
and we want to try to get aé much as we cén.

MR. JONES: 1In that rare instance where
the judge reaily doesn't kﬁow what the effeét of
his answers are goiﬁg to be, no, he wouldn't
instruct them, of course not.

We presume that it woﬁld -- that the judge
would hé&e sﬁfficient kﬁowledge to know whether or
not the 1aﬁ was settled on any particular fadt
sitdatién and if it waé not. If it was not
settled, well he certaihly ought not to teil them
whét he thiﬁks the effeét is goiﬁé to be. He

doesn’t know.
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MR. McMAINS: Of course the rule says

"shéll," as presently proposea.

MR. JONES: Well, if he kﬁows. We éssume
that, you khow, he wouldn't iﬁstruct them on the
effects if he did not know.

CHAIRMAN SOULES: 1In business cases -=-
excuse me, Harry, go ahead.

| MR. REASONER: Go ahead.

CHAIRMAN SOULES: Well, I know I havé
filed Motidﬁs for Judgment in business cases that
were different froﬁ what I thought I was goihg to
be asking before I séw what the jury's answers were
because I had to go back and figufe out when you
stack all those answeré toéether, do I just have a
new theory now of whét kind of judgment that I'm
going to go lookiné for? I thouéht I knew it ail
before I sa& these aﬁsweré, but they're stranée and
they stiil look like I'm entitled to soﬁethiﬁé and
you go back and you pﬁt it toéether as best &ou
caﬁ, bﬁt now you h;ve the answers. I don't know
whéther that occurs. I don't do bodily injufy
préctice, but the business pfaétice that happens
and iﬁ's not real infrequent that that happens.

MR. McCONNICO: That came up in the

subcommittee. I was a member of the subcommittee.
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And I was late in coming to this, and the argument
that was brought up on that is a jury tries to know
what the effect of their answers are goiﬁé to be
aﬁyway.

Maybe the reason we have the confusion ié the
jury is in the dark and they're guessiné. And
maybe if we told them what the effects are actﬁaily
goihg to be, you wouldn't have as many confused
Verdicté. In the coﬁmercial cases I've been
involved in I really believe that’a jury might not
be giviﬁg us the judgments or the verdicts they're
giving us if they would have, in fact, known khat
thoée answers -- the effects of the answers they
did give. And that waé how that was answered iﬁ
the committee,

CHAIRMAN SOULES: Harry, you were about
to méke a remérk.

MR. REASONER: Well, my remarks were
going to be much along the lines of Lukes. I know
that in many times in commercial céses with
multiple defendaﬁts that there are permutations
that, just certainly don't occur to me before the
verdict comes in and we're ailowed to brief it and
arque what kind of judgment should be based on it.

I'm not -- of course, my guess is that most federal
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judges you couldn't persuaded into giving a
dialogﬁe on what they thought various permﬁtations
would be. And, you kﬁow, if we're goihé -- if it's
going to be mandatory, Franklih, we're goiﬁé to
have big argﬁments aboﬁt what the judge ought to
inétrucﬁ. And there are goiﬁé to be a lot of
deméﬁdé that he instrdct on thié and instrﬁct on
that, and I assume that hié refusai -- I don't want
to talk aboﬁt these to death, but I assume that
yoﬁ're séying that hié refusais to instrﬁct on the
effect would be grounds for error.

MR. JONES: Well, I thiﬁk he would be
mandated to inétruct where it was clear as to Qﬁat
the effect was.

MR. BRANSON: Let me ask a question.

Buddy, you try a lot of feéerai céses, and in
joint aﬁd severai liability, the effect of that,
told to federal juries? I don't belive --

MR, LOW: No.

MR. BRANSON: They also don't teil them
treble damages. I don't kﬁow why we cén't adopt
your =--

MR. ADAMS: Secufities -- they don't teil
the jury in seéurities cases that's it's goiﬁé to

be treble.
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CHARIMAN SOULES: David, could you speak,
maybe, fron your point of view on the -- what you
feel abont permitting the 1anyers to argue what
they believe to be the effect of the answers of the
jury so that there is a -- probably there will be
some argument differences about that in makiné jury
argument, too, but at least it would he the lawyers
arguing and not the judge setting it out in the way
it is and then being wrong.

MR. BECK: I thlnk that would solve
Rusty's comment, which is that if the judge ties
himself to a partlcular legal theory, he's locked
in and the chances of that case belng reversed are
pretty great. And I think that solves Rusty's
concern.

But I think we've got two basic questions
that are raised by my concern. One is the basic
philosophical question of what do we want ouf
juries to do. And I think that Franklin needs sone
guldance on that so that we can go back to the
commlttee and decide how we're 901ng to be draftlng
these rules. And then the second thing is is do we
really know what we mean when we say the jury,
whether it's the judge or the lawyer telllng them,

what the legal effect of their answers are going to
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be. And I just want to make sufe that we know
exactly what it is -- what box we're openiﬁé.

We've already had some questions raiéed here that I
think some people have soﬁe very serious
differences of opinion on as to what the jury cén
and caﬁnot be told.

MR. SPIVEY: Davis, would it solve youf
problem if you elimiﬁéted the first two phrases
there ddwn to "effect" and say, "the parties may
argﬁe to the jury as to their interpretation of the
probabie effect of their answers to
interrogatories"?

MR. BECK: That would be better. It
wouldn't solve my obﬁection, but it would be
better.

MR. SPARKS: What are you goiﬁé to do
wheh you get up ahd you object and say, "Youf
Honor, that's not the 1éw." And the couft's goihé
to héﬁe to make a ruling.

MR. LOW: ©No, he's not. He's goiné to
say, "Under the ruleé, he's entitled to give hié
inter?retatioﬁ." Go ahead.

MR. McMAINS: A pretty sorry lawyer who
doesn't pretty well leave an impression of what

answers are going to result in his favor anyway.
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MR. JONES: Turﬁ it around the other way.

MR. SAM D. SPARKS: You take a simple
Workers' Compensation case and you get up and you
tell the jury this word "permaﬂent“ doesn't mean
perméneﬁt, it covers -= and the other laWyer gets
up and he says, "Permanent, it means permanent."
And, you kﬁow, the judge is goiﬁé to éay, "Well,
you know, he's entitled to arque his opinion."

MR. SAM D. SPARKS: You've got a
definition there. |

MR. ADAMS: Franklih wés about to say
something there.

MR. JONES: I was goin§ to just tufn the
shoe on the other foot. You know, 95 percent of
every caée that is tried I thiﬁk it's cut and dried
what the effect of their answers are going to be.
It certainly is in my area of litigation.

MR. O'QUINN: Right.

MR. JONES: And, you khow, I'm perfectly
willihg to -— I'm a comproﬁiéer, but I am not
willing == and I would like this committee to take
a position here today on whethe? or not this state
ought to continue this ludicrous, ridiculous,
antiquated, hopeleésly mihority view of trfiné to

blindfold the jury. Now, I think we need to
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resolve that question.

MR. SPIVEY: Can we vote on a simple
issue, shail we, the jury be iﬁstrﬁcted as to the
effects of their answeré and let's see hoﬁ that
committee stands on this?

CHAIRMAN SOULES: By the couft.

MR. SPIVEY: And how, you know, the
cdﬁrté caﬁ wrestle with what that means.

MR, BECK: Just generally.

MR. SPIVEY: Just, genefaily, on that
basis.

MR. REASONER: Is the issue you're posiné
it's within a court's discretion?

MR, O'QUINN: No.

MR. McMAINS: No, "shail."

MR. REASONER: 1It's mandatory that the
coﬁrt héé to fully ihstruct.

MR, BRANSON: Are we defining "iﬁstrﬁct"
aé they do in the federai coufts or are wve takihé
into coﬁsideratién aii that David --

MR. SPIVEY: That's just on that one
issue, “shail the jury be iﬁstrﬁcted.“

MR. BEARD: Let's get a consensus.

CHAIRMAN SOULES: As I understand what

Pat wants is a consensus now of whether the jury
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shoﬁld be informed of the effect of its answers by
the lawyers, by the Court or by anybddy.

Is that the firét question?

MR. McMAINS: I thought you were taikiné
about by the court.

CHAIRMAN SOULES: No, well, I clarified
that. He séid -- he said it -- either way.

MR. BEARD: Of course, I said by the
court, but I -~ you know, I'd rather go right
straight "shéil the®™ -~- you know, "shail the court
instruct the effect of their answers.”

CHAIRMAN SOULES: 1Is that the question?
I want to get a consensus.

MR. BEARD: Get a consensus on that
because we -- you know, have a vote that's
substantial oﬁe way or the other,

MR. McMAINS: Reaily your question is
should the coﬁrt e&er iﬁstruct on the effeét of
their answer. And then if -- then the next
question is shéll they aiwéys or should there be
discretidn or whéteﬁer.

MR. LOW: I have a questibn about hié
proposél. Are you taiking about the effect in the
sense of whét judgment will be entered or -- you

know, because, see, the effect --
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MR. BECK: We don't kﬁow the answer to
that question,

MR. BEARD: 1It's just that if we go to
the detail, that's the generai idea shall they be
inétructed the effect of their answeré. I mean
that's the basic issue.

CHAIRMAN SOULES: I want to be sufe
everybody has said it. What we're goiﬁé to take a
vote on is should the court instrﬁct the jurf not
-- whether it's mandatory or not,’but how many feel
that the coﬁrt should instrﬁct a jury on the effect
of their answers?

Is that the question?

MR. BEARD: Yes.

CHAIRMAN SOULES: Has everybody said
pretty much what they want to say about that?

MR. SPIVEY: No, but let's get a vote on
it firét and see how --

CHAIRMAN SOULES: Well, I -- that's ﬁhy
I'm-- I waﬁt to -— before we take a consensus, I
waﬁt to be fair to everybody énd I don't want to
rehear anythiﬁg, but I waﬁt -=- if there's anything
new to be said, let's say it before we»take a vote
and get a consehsus becaﬁse that may give us some

direction, it may not, but if it does, well, we
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oﬁght to be -- everybody nght to be heard befdre
we take off in some direétibn,'l feel.

MR. REASONER: Let me -- I guess thié
question -- I mean, as best as I would ﬁnderstand
the federai system, a federai judge has enormous
diséretion as to how much he wahts to say to the
jury aboﬁt the effect or non-effect of their
interrogatories, And I can argue about what I
think oﬁght to be in the charge ahd he can charge
them the way he waﬁts to. Now, if that's the
propositioﬁ, that, to me, is very different than
creating a mandatory system where the judge ié
obligated to try to figufe out the full legai
effeci of their answers and instruct them.

CHAIRMAN SOULES: We're not taking about
mandatory, we're just questibniﬁg is -- iﬁ any cése
shoﬁld the coﬁrt instrﬁct the juty on the efféct of
its answers. And we'll start with that threshold
of queétioﬁ.

Frank.

MR, BRANSON: Luke, céh we follow this
general queétioﬁ with a speciai iﬁterrogatories of
the committee as to the areas that David brought
up, as to which of those we thihk would be

appropriate to instruct the jury?
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CHAIRMAN SOULES: Well, I thiﬁk we're
probably going to have issues of should it be
méﬁdatory and what are the criteria and if we get
to that point, okay? All right. We'll take a
coﬁseﬁsﬁs, theh. In any case —-

MR. O'QUINN: Whether they should ever do

MR. ADAMS: Whether the court has the
power,

CHAIRMAN SOULES: Should the court have
the power to lnstruct the jury on the effect of the
jury's answers., How many feel the court should
héve that power? 13. I count 13 for. How many
are opposed to that? Six -- seven, excuse me,
Okay.

How many feei that the -- an instrﬁction by
the coﬁrt to ali juries in aii céses as to the
effect of their answeré, that that should be
mandatofy? Raise your hands.

MR. O'QUINN: Can I ask a question?

CHAIRMAN SOULES: Yes, sir.

MR. O'QUINN: What's boéheriﬁé me when --
I know you're puttlng it all -- in all I don't
understand what this 1nstruct10n is like.

CHAIRMAN SOULES: I don't either.
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MR. McMAINS: We don't kﬁow that yet.

The question is shoﬁld iﬁ every case the judge teil
the jury, in some manner, the effect of their

ahswers upon the judgment. That's whét the cufrent
proposed rule pfovides. Then if you wént to back

off of that, then that's a different issue. That's --

MR. ADAMS: That's upon the regquest of a
party.

MR. McMAINS: That's trﬁe. That's trﬁe.

MR. ADAMS: And that paity is goiﬁg to be
boﬁnd by that.

MR. O'QUINN: Does thié instrﬁction take
the form of something like "If you've answered
Special Issues 1 and 2, then you get the moﬁey," or
is it somethihg mofe complicated than that?

MR. JONES: Mr. Chairman, I --

CHAIRMAN SOULES: Franklih.

MR, JONES: There's soﬁethiné we ought to
be talking aboﬁt right now while we're talking
aboﬁt these things, becaﬁse it's in this rﬁle and
it's part of this séme concept, and that is that we
provided that the court is required to predicéte -

MR. O'QUINN: Damages. |

MR, JONES: ~- the juries decision or

determination on the issue of damages upon
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affirmative fiudings of liability.

MR. O'QUINN: Right.

MR. JONES: Which, of course, is
routinely done in the federal court. And that
would also be, in effect, an 1nstruct10n on the
effect of their answers, because they're 901ng to
be told, you know, "If you don't find liability,
don't worry about answering the damage questlon.

The same arguments could be made opp051ng
that proposition, if we assume the judge is 901ng
-- when he reaily doesn't know what the effect of
the answers are goiuc to be whether or not to
predicate.

MR. McMAINS: Of course, it actuaily says
"shail be predicated."

MR. JONES: That's right.

MR, McMAINS: I mean -- sO, you are still
required under the proposed rule.

MR. REASONER: Are we goiuo to discuss
that?

MR. JONES: Candidly, let me -- can I
tell you where the subcommittee is couing from on
this?

CHAIRMAN SOULES: Yes, sir.

MR, JONES: I suppose that it's primarily
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this tremendene 60~0dd year-old or 70 year-old
concept of blindfolding the juries that is so
deeply entrenched in the minds of all of our state
judges.

MR, O'QUINN: That's right.

MR. JONES: You know, we feei like we got
to grab those fellows up and shake their cege. You
know, that's just -- that's where we're coming from
when we put this thing in mandatory form, Because
-~ you know, the judges right now have full and
complete authority to go to thie global submiesion.
But you can't get this fearless --

MR. O'QUINN: Spineless,

MR. JONES: I mean, you can't get them to
ha#e the conrage to do it. And it's that problem
that we were addressiné when we ceme to these
mandatory provisions. And I'm willing to do any --
I'm willing to compromise that any way that this
committee can conceive of d01ng it, but still
shaking these fellows to the point where they
simplify onr submission and remeve these blindfolds
from onr juries. Now, that's where this
snbcommittee was coming from. I perceive that the
majority of this committee feeis the same way. And

we would be willing to go back and try to address
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these problems which yoﬁ're raisiné here and any
attitﬁde of coﬁpromiée that can be mandéted to us
from this full committee. |

CHAIRMAN SOULES: Harry, I thihk you =--
do yoﬁ héve something you waﬁt to add to that
point?

MR. REASONER: Well, I wéhted to ask
aboﬁt the predicatiﬁg the damage interrogatories.
But are we going to discuss that later?

MR. JONES: Well, it doésn't matter to
me. I just thought that --

MR. REASONER: Well, I was just safihé,
yoﬁ kﬁow, from the viewpoiht of the Admiﬁiétration
of Jﬁstice, it seems like to me you're goin§ to
require unnecessary retriai. th not lét the jury
find damages aﬁd if the judge is wrong on
liability, doesn't award damages, then you can
render rather than remand.

MR. JONES: Well, in the case where -- iﬁ
this intersection collision case and the -- if the

question is whether there was negligence on the

‘'part of the defendant and whether the plaintiff was

51 percent negligent or not, you're going to make
the jury find damages if they find the plaintiff 51

percent?
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MR. REASONER: Am I goiaé to do that?
MR. JONES: That's what we do now.
MR. REASONER: Why not?
MR. JONES: I don't want -- I would want

them to know if --

MR. REASONER: You would rather get them
back to £ind more later?

MR. JONES: No, if they strap that 51
perceht on me and, heék, I'm goiné to get some
mohey, I waat them to know bettef.

MR. REASONER: Well, but the judge is
going to tell them. I mean, the judge is already
going to tell them if they hold 51 percent against
you, yoﬁ lose.

MR. SPIVEY: Harry, one of the objections
I have to your proposition is that if ﬁe keep a
jury in there three hours -- I had a Jury stay out
one tlme two days on damages that had already
poured me out on liability. And that is a terrible
waste of the jury's time.

MR. REASONER: You don't think there
would be that many cases where you re#erse
liability on appeal and have it rendé:ed, and then
you don't thiak it saveé -

MR. BRANSON: Haven't you really solved
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that, though, Franklih, when you teil them the
effect of their answers? Why predicate down. I
think Harry has got a poiﬁt. Why -- let's saQ the
appelléte court f£inds -- or that the fihdings on
contrib were not supported by the evidencé.

MR, LOW: But, Frank, what -- it's goih§
to be clear you would follow with soﬁe kind of
instructioﬁ like they do in federai court, you
know, and then let them base a verdict and not
waste their time on -- I mean, 1e£ them know
completely, just doﬁ't hide anythiné. I mean, just
doﬁ't hé&e them fiﬁdiné soﬁethiﬁg -= if there were
a lot of cases where that woﬁld be trﬁe, that you
might coﬁld séy, "Well, we found damages and noﬁ
we'll reverse this," there's probably goiﬁg to be
enough of an error you héve to reverse it anywéy.
It's reaily not going to save any time. You're
going to waste more time in moét cases becéﬁse the
jury knows whét they're doiﬁé, and they know they
want to f£ind against you.

MR. BECK: Yeah,; but, Buddy, ién't the
queétion, though, whether you're makiné it
mandatory. I mean, in the example that Frankliﬁ
gave, you méy waﬁt to predicate it. But in the

case that Harry is talking about, you may not want
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to predicate it, becaﬁse you want a rendition
situatioﬁ if it goes up on appeai. And the only
way to reconcile those two is to allow the couft
the discretién to judge the case on a case by cése
basis, if you wiil, and make the appfopriate
decisioﬁ, and you don't do that if you make it
mandatory.

| MR. LOW: That could be right.

MR. BEARD: If you don't make it
mandatory, most of the judges are'goihg to exeréise
their discretion and not do it.

MR. SPIVEY: I back off of my suggestion,
Pat, you've lost a semi-supporter.

MR. JONES: What we need to resolvé is
how to haﬁdle the caée where the judge really don't
know. Now that's -- I perceive that as a problem.

MR. BRANSON: The judge knows he doesn't
know, bﬁt the lawyers know the judge doesn't know.

MR. JONES: Where the law is unsettled.

MR. McMAINS: That's where the lawyers
also doﬁ't kﬁow.

MR. JONES: I can see =--

MR. ADAMS: He doesn't do it unless he's
requested by one of the 1awyeré.

CHAIRMAN SOULES: Again, please, let's
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speak one at a time. The diaiogue across the table
is fiﬁe, but take it one at a time so we can get
the information on the record.

Who waﬁts to go first?
MR. BECK: What is the question?
CHAIRMAN SOULES: I thiﬁk you all Were
talking aboﬁt how to resolve -- how do ﬁe appfoaéh

resolution of the situation where the case is one

" where the judge really can't know, may not know.

MR, BEARD: Well, can the judge teil them
he doesn't khow and then caﬁ he teil them the
effect of their answers?

MR. BECK: 1Isn't that a matter of
education of --

CHAIRMAN SOULES: It Qould be an ﬁnusual
judge, Pat.

MR. BRANSON: Sure would be a nice
fellow, too.

HONORABLE WOOD: Mr. Chairman --

CHAIRMAN SOULES: Excuse me, Judge Allen
Wood here.

HONORABLE WOOD: What troubles me about
the thing, Franklin, is that -- of course, I'm an
old fellow and been practicing -- I tried my first

case at least 50 years ago. And I don't understand
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some of the amplifications and problems that this
is gettiﬁg into. Now, I don't like the term
"bliﬁdfolding a jury." I reaily cén't believe that
juries in Texas are bliﬁdfolded under our system
actﬁéliy. To me I've heard that expression for
years and years and years and I've never thought it
was aﬁything, when you get right down to it, except
kind of a code word.

Now, in nearly all the cases that I ever
tried, and I'm still trying them, the jury knows
the effect of their answeré. I mean -- and the
lawyers are able to explain it to them, they don't
séy, "Now, if you don't answer this this wéy, I
don't recover." They can't say that, but juries
aren't that dumb. If a good lawyer gets up and
says, "Now this is an important issue,” and argues
the heck out of it, a jury is boﬁnd to know that an
answer is in his favor if they answer it like he's
arguing they shéuld answer. So, I don't think the
jury is blindfolded.

Now, let's assume here's a judge and he's
going to instruct them on the effects of their
answers and he's going to submit evéry issue that
he thinks should be submitted, say, including some

that he don't know whether the evidence -- or
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doesn't know, let me get my grammar correét -
whether that is raised by any evidence or
sufficient evideﬁcé to justify that submiésion.

Now, here's aﬁother issue that there's no
dodbt about, point blank, raisea by the evidence,
good and stroﬁg. Now then, can he teil the jury
"Now, gentlemen, I'm submittiné this Issué No. 1
and I doﬁ't kﬁow that's a close one. Their may not
be any evidence oh that., 1If you fiﬁd it, why, it
may or méy not mean anythihg. Sovto be -- if you
waﬁt this plaintiff to reéover, now, you better go
ahead aﬁd be sure and answer this, the gear that I
know is supportive fn hié favor, ih thié wéy." I
just feel like -- and maybe my concerns are not
valid aﬁd maybe there's answers to every one of
them. But I just don't kﬁow whét we're gettiﬁé
into wheh we séy the judge "shall"™ or he may givé
them the effect of their answers.

MR, JONES: Mr. Chairman?

CHAIRMAN SOULES: Yes, sir.

MR. JONES: Might I respond to that? And
at the same time I will restrﬁcture my motion and
maybe we can get this matter movihé. I don;t £hink
we're going to resolve it today by any means.

So, first, Judge Wood, it's very difficult
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for me to argue with you. I just would hate to
have to do it. 1I'm glad it's in here in thié
committee and not in a courtroom somewhere.

HONORABLE WOOD: You wouldn't have any
troﬁble. I'm easy. |

MR. JONES: But all I can say is that
evidently you never have tried a personai injury
case and have a jury go out and fiﬁd negligence on
the defendant and then negligencé on the plaiﬁtiff
and write in huﬁdreds of thousandé of dollérs and
come in and find out that the plaihtiff hasn't
recovered and that they have done exactly the
opposite of whét they iﬁtended to do.

HONORABLE WOOD: Frankliﬁ, I haven't
tried a personal injury case probably in 15 years
and I never had that happen.

MR. JONES: But I've had that happen to
me, I don't like to tell you how many times. And
it's wrohg and it's been wrong for however many
years that we've had this judiciai philosophy that
a jury ouéht not to be trﬁsted. And that's what I
want to stamp out and that's what I havé heard
today is the consensus of this coﬁmittee that they
want to stamp oﬁt.

Now, I would be willing, given that basic
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mandate by this committee, to take my subcommittee
back and see if there is a way'that we cén meet the
objectioﬁs that we have heard raisea here todéy.
I've got only two other memberé -= three members of
oﬁr subcommittee are here today and -- besides
myself. Now, would that be agreeable to you,
David?

MR, BECK: To go back and --

MR. JONES: And try to strﬁcture a rule
thét would permit, in any cases wﬁere it's
practical, for the jury to kﬂow what they're doiné.

MR. BECK: If that's what we're
instrdcted by the committee to do, I think we ought
to do it.

CHAIRMAN SOULES: Well, let's get a
consensus from the committee. Now, we had --
first, the consensus last time was should the judge
be permitted in any case to givé aﬁ instrﬁction.
And there was quite a cross—seétion of legal
representatioﬁ voting in the 13 majority on that,
and I'm sure they ~- some of them had reasons
different from the one you just stated and then
others had exactly that same reason invmind,
Franklin. We may see the same vote or may not

whenever we take a consensus on should the
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instrucﬁioﬁ from the court to the jury on the
effect of its answers be mandatory, settiﬁé aside
the case where the judges can't tell. And that, of
coﬁrse, is a special problem that we've ail
recognized. But setting that aside and elimihatiﬁé
it from this test -~ vote, how many feel that the
judge should in every case have the mandétory duty
to instruct the jury on the effeéts of its answeré,
how mény feel that way?

MR. SAM D. SPARKS: Caﬁ I ask one
questioﬁ? If you doﬁ't miﬁd votiﬁg on that, cén we
also vote on the broad proposition? How many
people feel like -- Judge Wood, I'm sorry -- that
juries are blindfolded and we shouldn't do that?
Well, that's the broader, broader question that's
never been asked. Lawyers can inform jurors of the
effect of the answers. The one we heard awhilé ago
was just the codrt.

CHAIRMAN SOULES: And that's all we're
votiﬁg on now is just the couft. We're goiﬁé to
take --

There's a different issue which I imagine you
want an answer to today, Frankliﬁ, is shoﬁld it be
done by -- permitted in argument as opposed to

instruction from the court. And we've got a -- we
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shoﬁld take a consensus on that today, too. But
right now it's -- setting aside the case where the
judge jﬁst can't tell until the answers are in what
the effect may be, 1eévih§ that out, how many feel
that a judge should be requirea mandatorily to
inétruct a jury on the effeét of its answers in
every case?

| MR. ADAMS: Luke, that's not the
recommeﬁdatién. That's not the reéoﬁmendation -

MR. McMAINS: Upon the fequest of either
party.

MR. ADAMS: -- as I read it. It said
“upoﬁ the requeét of either party."

CHAIRMAN SOULES: All right. "Upon the
requeét of either party," then.

MR. WELLS: My question was goihé to be
implicit in this vote is that a litigant has
proposed aﬁ instrﬁction to the judge which the
judge looké at and the judge decides that, yes,
that is a proper instruction with respect to the
effect of the answeré. Should he then be required
to give it? 1Is that your question?

CHAIRMAN SOULES: Well, no, it's really
not.

MR. REASONER: Well, is that your
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proposal, Franklin?

CHAIRMAN SOULES: That's not the question
I heard.

MR, JONES: I'm sorry, I --

MR, WELLS: That's the way it's read. It
says, "upon the request of either party."

MR. JONES: "At the request of either
party the court shall do it."

PROFESSOR DORSANEO: It doesn't say that
the request hés to be like a requést in the charge.

CHAIRMAN SOULES: That's -- Ned's
questioh is dées a lawyer -- what he's added to the
discussion right now is does the instrﬁction that
the judge is to give, is that to be proposed by the
lawyer.

MR. McMAINS: 1In other words, the same
way that you submit any other instruction, under
274,

MR, JONES: I would thiﬁk as a praétical
matter that's -- that, you khow, the state couft
judges al&ays méke the lawyers draw their charges,
and the federal court judges don't. But it ﬁould
be -- my interpretation would be the lawyer would
sdbmit a request with that instruction just like he

would for any other instruction.
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MR. SPIVEY: That's soﬁethiﬁg the
subcommittee could take up.

CHAIRMAN SOULES: Okay. Let me break
that up into two questiéﬁs, then. 1I'1ll1 ask thié
first oﬁe, shoﬁld the judge be require& in everf
caée when he's requested to instrﬁct the jury on
the effect of its answers. And then I'll say
should the inétructions be imposed -~ should the
dﬁty to request instrﬁctibns be imposed on the‘
lawyers, |

But anyﬁay, the first one first., Upon
requeét by any party should a judge haﬁe the
méﬁdatory duty to instruct the jury on the effect
of its answeré, how many feei that should be?
That's seveﬁ. Seven for that. And how many feel
that that should not be? Let me count them agaih.
I'm not sure I saw them all. Ten. Okay. Ten
againét. If —-

All right. ©Now should the -~ if the judge is
giveﬁ the power by a rﬁle to instrﬁct the ﬁury as
to the effect of its answeré, should the bufden be
on the lawyers to requeét the instrﬁction in
substantiaily correct form and then you 1ivé with
the same appelléte bufdehs afﬁer that that you have

on requested issues and instructions the way they
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are right now? Should the form of the instrﬁction
be imposed upon the request of the party? How many
feel that? Well, is anyone opposed to that
proposition, if we give the couft that power?

MR. REASONER: I'm havihg trouble
conceptualizing how you thihk that's going to work,
Franklin. I personally don't have any trouble if
ydu're going to say —- I'd rather go to the federal
system. But now I don't understand that I have the
right to submit requested instrﬁctions as to the
effect on the federal judge, make him deny them and
then take him up if he doesn't waﬁt to do it.

You know, I mean, my impression is that the
judge gives what he thihks justice requires on the
law, and cah instruct them erroneously on the law,
but in a lot of cases, he instructs them pretty
clearly how it's going to come out if they answer
the other way. Other caées, the complex céses, he
instructé them geherally as to the law and asks
them special interrogatories. And I don't know
whether the jury understands the meaning of all
their answers or not, and I don't think he's
obligated to go through them one, two, three, fouf
and tell them.

MR, LOW: What you're saying is in some
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cases the judge may choose, and they do soﬁetimes
in the federai coﬁrt, to submit speéiai
interrogatories aﬁd they don't reaily teil, you
kﬁow, they don't tell the effebt of the answers,
they -- you know, in soﬁe ihstances there have been
thét, aﬁd I doﬂ't know in federai court that he
wouid be reversed for doiﬁg that.

MR. REASONER: I don't thiﬁk he would
have a prayer complaiﬁing in federai court.

MR. LOW: But could it be taken cére of
by a compromise between the last two votes that the
rule would encourage the judge to instrﬁct him of
the effect in all céées wherein he could encourage
the judge to do it.

CHAIRMAN ‘SOULES: I didn't hear youf
commeﬁt there, Johﬁ O'Quinn.

MR. O'QUINN: Kind of like the normai
ruie now you give inétructions whenever they're
proper. Is that what you're sayiﬁg?

MR. LOW: Yeah.

MR, O'QUINN: I think like the rule we
have now --

CHAIRMAN SOULES: Excuse me, let Johﬁ
finish.

MR. BRANSON: Frank, I have some problem
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-~ Mr. Chairman, are we talking about instructing
the jury along the lines currently in the federai
coﬁrts, because that is one way of doiﬁg it. The
way that David sﬁégested that you could ihstrﬁct
the jury on all legal effects of their answers is
an entirely different way of doing it. 1I'm in
favor of one and I'm entirely opposed to the other.
And I don't think we've addressed that issue yet,
nor whether or not you can have the lawyer tell the
jury the effect of their answer eﬁen though the
court elects in his discretion to not tell them.
And thét's a -- those are variables, but they
certainly make a difference iﬁ my position on the
issue. |

CHAIRMAN SOULES: vFrankliI‘l.

MR. JONES: I was wanting some guidance
on the feeliﬁg of the committee on the prihciple of
predicating damage issues on affirmative fihdings
of liability. I think that there is everf céée in
the world in févor of that approach unless there is
a genuine questioﬁ of whether or not what the
findings woﬁld be, what impact the fiﬁdingé would
have on liability. |

CHAIRMAN SOULES: State the question and

I'll take a consensus on it for and against.
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MR. JONES: Will the committee charge the
sﬁbéommittee, to give the triai couft discretion to
predicate the damage issue on affirmative fihdingé
of liability in a proper case.

MR. REASONER: 1I'm sorry, Franklin,
mandatory legal diséretionary -

MR, O'QUINN: Discretionary.,

MR. BRANSON: That's different.

CHARIMAN SOULES: Okay. That's the
question asking whether the triai couft should haﬁe
that discretion. How many feei that the triai
coﬁrt should héve that discretion? That's 18 for.
How many agaiﬁst? Hold your hands up, please.

One. Okay.

MR. BRANSON: In that I'm on that
subcommittee I would like to move that the
committee direét the subcommittee to draft a rﬁle
which would, in fact, follow the existiﬁé federai
rules on the effect of your answer as opposed to a
rule that would be different. I so move,

CHAIRMAN SOULES: That's been movea. Is
there a second?

MR. LOW: I seéond that --

MR. ADAMS: Second.

MR. REASONER: Federal rule on what?
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MR. LOW: Submission.

CHARIMAN SOULES: I thiﬁk what Frank is
saying is that there are some 1iﬁes already dfawn
in the federal cases as to whét a jury can be
instructed on aé to the effeét of its answers. I
believe that they cannot be instructed that there
will be trebling, for example.

The problem that I see with this, and I would
like to get some diséussion on it -- I'm not tryiné
to discﬁss it, but the causes of action in the
state court are different in many respects from the
causes of action in a federal court. Do we not.
inétruct on trebling in DTPA simply becaﬁse the

federal -- the feds won't allow instructions on

trebling in antitrust cases? Are they -- do we
have exactly the same situation? And I -- one way

we were going to get to this, I think, was
Franklin's sﬁggestion that we start takiné
topicaliy things that we might consider to be
instructed, federal incoﬁe tax, treblihg and so
forth, other things that have been raised here.

Bﬁt we do need some discussion on that. Who
would like to start it?

Harry Tindall.

MR. TINDALL: One thing I don't like
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aboﬁt the federéi practice is that you argué the
case and then the judge reads hié charge to the
court. It seems like to me we're coﬁpariﬁg apples
aﬁd oranges, and I don't thiﬁk thié coﬁmittee wants
to reverse that procedure. And so, fundémentaily,
in a jury caée in a federal court you can get up
aﬁd ramble all over the court. Now, I anticipate .
that the judge is goiﬁé to ask you thié and urge
you to £ind no on that. And to me the right of a
lawyer to comment is much greater’in the federai
system by reversing it, which I don't know if we
want to go to that, so I'm hesitant to back you if
we went to the federal charge, becaﬁse it's -- to
me it's backwards.

MR. BRANSON: We're not talking about
doing it backwards.

MR. ADAMS: And no openihg if you don't
it backwards.

MR. TINDALL: But then if you don't do it
backwardé, theﬁ you get to thié question which
we're aQoiding is do you want the 1a§yers telling
the jury the effect of an answer that's already
been read to them? v

CHAIRMAN SOULES: Buddy first and then

David Beck.,
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MR. LOW: All right. First, the federai
coﬁrt is not obligated to do that. The laét céses
I tried we've done -- we've charged the jury and
then let the lawyers argue., A lot of federai
judges let you do it that way. The ones that don't
generally will give you the charge and you have a
charge conference and everythiﬂg, but I've not had
one yet where I told them that we wénted it the
other way around and wouldn't do it. So, the
federal coﬁrt is not obligated td do it that way.
The federal court can do it just the way that I
prefer it and you do to.

MR. TINDALL: Can you teil the jury the
direct effect of their answers?

MR, LOW: That's right.

MR. BRANSON: On who wins or loses, yes.

MR. TINDALL: Yes.

MR, LOW: And they don't do just like the
court -— federal coﬁrts used to, just that you
woﬁld argde and then they would chérge, bﬁt a lot
of federal courts are gettiﬁg aﬁay froﬁ that. The
federal system has a system of where if the judge
wants to because the law is complicated, and he
needed certain -- needs certain findings, he can

submit interrogatories, and then he has discretion
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as to whét he's going to tell the jury. If he
waﬁts to, he cah say, "You answered these and the
jﬁagmeﬁt will be based upon these answers., I'll
take care of that."™ Or if he wants to he can put
down, "We f£ind this, that and the other. Now, if
yoﬁ foﬁnd this, you will retﬁrn your verdict for
the defendant or plaihtiff or what, " so they have
broad discretion. And what it sounds like to me
here most of the problems that we've raised can be
takeﬁ care of by followiné the federai system with
the option of the court to allow you to argue the
case just as we do now. You can argue it afﬁer the
judge has chérged the jury.

CHARIMAN SOULES: David Beck.

MR. BECK: I waé just goiné to say in the
interest of time -= I'm on Frankliﬁ's subcommittee,
as is Frank, and I'm speaking agaiﬁst Frank's
motioﬁ, which as I undérstand it, would coﬁpel
Frankiin's subcommittee to adopt the federai
approach. I'm not sure I kﬁow ail the nuénces or
recall all the nuaﬁces in the federai approach, so
I woﬁld hate to see this subcommittee biﬁd by
whétever the federal courts do because I thihk what
that we héve now aﬁd what this coﬁmittee has

already given a consensus on in some respects may
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be a little bit different. So I -- we have no
obﬁectioﬁ to us consideriﬁg the federai rﬁle on the
sﬁbcommittee, but I woﬁld hate to be bind by it
until I know exactly what all the nuances are.

MR. BRANSON: May I address that
momeﬁtarily? We at least in the federal system,
David, have some gﬁideliﬁes to follow which would
save this committee a substantial amount of time
ahd the sdbcommittee in hasslihg out neﬁ
territories such as federal iﬁcome tax and such as --

MR. BECK: I'm not opposed to that,
Frahk. All I'm séying is I want to know what all
thoée gﬁidelines are before thié coﬁmittee
obligates the sﬁbcommittee to follow that.

MR. JONES: Well, correct me if I'm
wrong, David, bﬁt my recollection was what we tried
to do was to get as close to federai rule 49(a) and
(b) as we coﬁld.

MR. BECK: 49(a).

MR. JONES: Well, both of them, really.

MR. BECK: Well, we started out with the
(b), which is the general charge and then we backed
off of it aﬁd weﬁt to the broad form submiésion.

MR. JONES: Well, we still have (a) and

(b) in the rule, And the basic difference between
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the federal rﬁles and our rﬁles is this business
about inétruciing the juries to the effects of
their answers.

MR. TINDALL: Frank, would you accept a
frieﬂdly amendmeﬁt that the committee Qork it
around where the charge is read to the jufy -- I
would hate to ever get crept into ouf system that
we have aﬁ argument before the charge.

MR. BRANSON: I thought we had addressed
that long ago.

MR. TINDALL: I mean, that when ybuf
committee comes back -

MR. BRANSON: But I think we addressed
that when we drafted the original. I certaihly
would.

MR. JONES: Nobody on the coﬁmittee wénts
the jﬁry charge after arguments.

CHAIRMAN SOULES: Okay. Harry Reasoner.

MR. REASONER: Let me say that I thihk
that a broad philosophical discussion is of some
utiiity, bﬁt I really thiﬁk the guts of thié are in
the mechanics. I have a lot of specific questions
I waﬁt to ask aboﬁt the speéific propqsai. And
it's quite -- to me, quite one thiﬁg for me to

envision the kind of charges that federal judges do
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and quite another what you might get out of some of
the specific words you suggestéd here. And I -- I
think that we shoﬁld look to the federai practice
for gﬁidance. I thiﬁk iﬁ many ways the state
préctice is superior to the praétice of most
federal judges.

MR. JONES: I would have no problem with
adopting the federal rule.

MR. REASONER: That's all right with me.

MR. LOW: The federai rﬁle with regard to
sﬁbmissioﬁ of cases with just re#ersing the
argument, I would go for that one hundred percent.

MR. REASONER: Well, you kﬁow, I say that
- I doﬁ't -~ you know, I =-- Franklin, I reaily
believe that good federai judges use special
interrogatories in coﬁplex cases without exception.
I really think Rusty is onto some very serious
problems aé to what we would get into with state
coﬁrt judges, many of whoﬁ have no assistance and
have just developed the habit of taking whateﬁer is
giveﬁ to them by one side or the other. To me
that's a very different game than the one you play
in federal coﬁrt. v

MR. LOW: But, Harry, the trﬁth is that a

lot of federal judges do the charge -- I mean, they
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take yours and kind of work it in like the state

judges do. And, you know, théy're going to have

- some guidelines because we've got the federal cases

thét, you kﬂow, show federai rules and iﬁteréret
federal rules, and it woﬁld be not startiﬁé out
from scratéh, yoﬁ kﬁow. We would have some pretty
good -- and would answer your problem of
ihterrogatories becaﬁée under the rules, they have
a right to do that, and you wouldn't suffer from
that,

MR. REASONER: Well, that's one of the
specific things I want to taik about. I think the
way this is worded, it either deliberateiy
encoﬁrages general charges or creates a heavy bias
in front of it, which I think would be a big
mistake. I think that =-- you kﬁow, I thiﬁk that
yoﬁ can charge -- you ought to be able to charge
the jury, bdt then I thihk our judges ought to be
baéicaliy either required or encouraged to use
special interrogatories.

MR. BRANSON: Following a generai charge?

MR. REASONER: Well, that's one thihé I'm
really -- it's not clear to me whether Franklih is
eﬁvisioﬁing a full or generai-type federal charge

or what.
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Is that whét you have in mind, Franklin?

MR. BRANSON: Many times in the Houston
district the judges will give you a generai charge
and then follow it with speéial interrogatories.

MR. REASONER: Yeah, but -- is that what
we're talking about?

MR. O'QUINN: The rule on the table right
now, the general rule is to have interrogatories
and to have a general charge only in a very
excebtional case. So, that's what the rule --

MR. McCONNICO: No.

MR. O'QUINN: Yes, sir.

MR. McCONNICO: Harry, if I could respond
to that, becaﬁse I was a member of that
subcommittee and I really had a problem. I think
oﬁr broad form sﬁbmission practice in Texas -- I
think it's taken a long time for it to get there,
but my experience is we're in a good position right
now. I've been trying fraﬁd cases, oral gift of
1aﬁd cases, all types of thihgs with one issue that
I think is the way they should be tried. I didn't
want a general charge. I wanted -- and I thiﬁk the
first sentence séys, "in all jury cases the couft
shall sﬁbmit the cause using broad form

interrogatories." And then it says, "however, in a
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prdper case, the court may submit the case upon a
geﬁeral charge upon interrogatories by limitiﬁg
instructiéﬁs or upon iﬁterroéatories in a cheékliét
form. So --

MR. REASONER: I have a problem with that
specific laﬁguége. In the firét place, it's
inéoﬁsisteﬁt on its face. I mean, first you
inétruct them for doing broad interrogatories, then --

MR. JONES: Harry, it's just like the
state coﬁrt rule is now. |

MR. REASONER: Yeah, well, I don't regard
the present formuiation as holy writ, Frank. I
meaﬁ, there are a lot of inconsistencies.

MR. JONES: What we have done is put the --
we've pﬁt the broad form interrogatory submission
up there where the special issue submiésion was
mandated in present Rule 277 and pulled those other
three forms of submission down and put them in the
illegitmate child's positioﬁ where the generai
charge is now iﬁ the state rules.

MR, REASONER: Well, I mean, you éive no
gﬁidaﬁée aé to what a proper case is.

MR, JONES: Well, the rﬁle today says you
can use a general charge in a proper cése subject

to review,
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PROFESSOR DORSANEO: It says, "for good
cause., "

MR. REASONER: It says, "tor good céﬁse,“
which --

PROFESSOR DORSANEO: We don't know what
that meéns.

MR. REASONER: But, you kﬁow, my
impression is, Franklin, that under the status quo,
you basically don't get general charges in state
coﬁrt.

MR. O'QUINN: That's right. They never
foﬁnd a case where a good cause existed.

MR. REASONER: When you abandon a good
cause requirement, it seems to me that you're
inviting judges to -~- if that's their predilection
just to give generai chérgeé on everythiﬁg.

CHAIRMAN SOULES: Let me get a couple
more -- get ohe more consensus before we go today
because I think =--

Frahkiin, yoﬁ're not goiﬁg to be able to be
here tomorrow, is that right?

MR. JONES: ©No.

MR, ADAMS: You've got a motion on the
floor, thouéh, Mr. Chairman.

CHAIRMAN SOULES: Well, it's never been
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seconded.

MR. LOW: I would second.

MR. ADAMS: Second.

CHAIRMAN SOULES: Okay. A motioﬁ has
been made aﬁd seconded that we adopt the federai
préctice for inétrﬁdtions of -- as to effeét of
ahswers.

| PROFESSOR DORSANEO: 1Is that all it is?
Harry is talking about the whole federai praétice,
somebody else is taiking about something eise»

CHAIRMAN SOULES: The motion wés on
instructioﬁs, as I understood it.

Is that correct, Frank?

MR. BRANSON: On effect of the -- effect
of the answers. If we adopt the federal practice
on effect of the answeré.

CHAIRMAN SOULES: Those in favbr?

MR. REASONER: Well, let me ask one time --
I mean, in other words, I want to taik about Rule --
I want to talk aboﬁt these rule by rﬁle. Are we ==

MR. BRANSON: I'thiﬁk -- Buddy Low has
got an ameﬁdmeﬁt.

MR. LOW: Let me add an amendment to
thét, that we inétruct the coﬁmiﬁtee, not just with

regard to that, but to go back and we recommend
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adoption of the federai rules with regard to
sﬁbmission of the case to a jury. And --

CHAIRMAN SOULES: 1Is that amendment
acceptable?

MR. ADAMS: Yes.

MR. BRANSON: Yes, as long as we keep the
langﬁage in on the proper sequehcé of order.

MR, SPIVEY: Does that leaﬁe the
committee free to consider and incorborate it or
not becaﬁse I want them to be ablé to reéommend to
us after thorough study that we should or should
not adopt it.

CHARIMAN SOULES: That's whét David asked
and it was not acceptable, and so now it is -- the
answer, as I perceive it, is no to your question.
David sﬁggested that the committee be left free to
consider all of the federal practice as it
coﬁtinued to draft. That was not acceptable and a
motion now is that the committee be --

MR. O'QUINN: Must.

CHAIRMAN SOULES: Must.

MR. BRANSON: David, that's not what I
understood yoﬁ aék. _

MR. BECK: What I was sayiﬁé was I

interpreted your motion as instructing Franklin's
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sﬁbcoﬁmittee to adopt the federal rule. And my
positioﬁ is that I thiﬁk we ought to be permitted
to consider that as we have, but I'm concérned
about --

MR. BRANSON: Let me rephrase my motion.
My motioﬁ is the subcommittee should be charged to
use the federai rules as a basis.

| MR. LOW: I would second that. Becaﬁse
if we're adoptiné, there's no need to send it back
to the subcommittee,

MR. BRANSON: Use the feaerai rules as a
basis, but propose our own rule.

MR, LOW: I would seéond that.

MR. BRANSON: But in the guideline of the
federal rules.

MR. REASONER: You kﬁoqﬂ I guess -- I
mean, it seems to me we're goiné over many poiﬁts.
I think oﬁr Rule -- what is it, 276 you know, on
the sﬁbmissioh refusal issues -- I think it's a
hell of a lot clearer of what happens in state
coﬁrts thah it is in federal courts. A heil of a
lot clearer to tell whét's happening on the record.
And to throw the baby oﬁt with the bath like that,
I just doﬁ't see any sense.

MR. SPIVEY: That's exactly, Harry, what
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I think the subcommittee ouéht to ha&e the freedom
to consider those things. I don't thiﬂk we ought
to bind their hands. I feel reai stronély that we
ought not to bing the subcoﬁmittee's hands becéﬁse
they oﬁéht to study the problem, not just come back
and draft something that we're telling them off the
top of the head We want done. I agree with you én
that.

PROFESSOR DORSANEO: Shouldn't bind their
hands or give them the kﬁife to cﬁt their own
throats either.

CHAIRMAN SOULES: Okay. Do we want to
vote on the last motidh?

Yes, sir. Sam Sparks.

MR. SAM D. SPARKS: From San Angelo.

CHAIRMAN SOULES: San Angelo Sam.

MR. SAM D. SPARKS: I agree with
McConnico. He's talking aﬁhile ago that the
coﬁrt's héve come a long way with broad form
sﬁbmission. The problem is it's error for the
court, the lawyers or anybody else to inform the
jury of the effect of their answeré. I perceive
this committee aé that is the big overail vote, and
I've aéked yoﬁ three times a real broad question.

Is that what we're trying to do or not?




0 N0 U ok WD

-t
(=B e

11
12
13
14
15
16
17
18
19
20
21
22
23
24

95"

282

MR. BRANSON: May I address that, Sam? I
think the motion —-

CHAIRMAN SOULES: Well, first of all, I
waﬁt to be clear I underétand. Ask me the question
again, |

MR, SAM D. SPARKS: Well, the discussion
I hear ahd that we listen to is that the coufts
héve come a long way, and in many respeéts ouf
state coﬁrt system is better than the federal
system, right? The proBlem is weire gettiﬁé better
on the submissioﬁ of cases but the jury is still
kept in the dark. Can the jury -- is it thié
committee's feeling that the jury should be
informed as to the effect of their answers?

MR. BECK: I thiﬁk we already voted on
that, didn't we? I thoﬁéht we voted, Sam, 14 to 77?

MR. SAM D. SPARKS: Well, I haven't heard
that. 1I've heard "the court shall instruct” --

MR. JONES: We got a clear mandéte on
that.

MR. BRANSON: Thié motion, Sam, basically
séyé thét the subcommittee who's in charge of that
should go back ﬁithiﬁ the cﬁfrent guideliﬁes of the
federal rule, not limited to that, but using it as

a basis, and come back with a --
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MR. LOW: New p:oposai.

MR. SPARKS: Let's vote on that.

MR. BRANSON: Okay. Could come back with
a proposél on the effect of the answeré.

CHAIRMAN SOULES: Okay. How many feel
that the committee -- subcommittee should be so
chérged, just like Frank stated it right there?
Héﬁds are up and down. I need them -- get them up
ahd hold them up, because they keep chanéing. 15
for. And those opposed? Those oéposed? 15 for.
Any opposed? Five opposed.

PROFESSOR DORSANEO: It may be a little
late, bﬁt that was just on the effect of the
ahswers, right, not on all the rest of it?

CHAIRMAN SOULES: Tonight --

Well, Franklin, you won't be able to be here.

But in the first article in this book is a 32
page article written by Justice Walléce, the title
of which is "Broad Issues Are Here To Stay." And it
tracks from the whole history of speéial issue
sﬁbmissioﬁ right up to where it is today. And that
may give yoﬁ soﬁe guidance, too.

MR, JONES: May I make an inquiry of the
chair, Mr. Chairman?

CHAIRMAN SOULES: Yes, sir. And David
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Beck said he had oue more substantive difference
with you that we need to get on the table before we
adjourn.

MR. BECK: Mr. Chairman, I wes so
persua51ve on my first objection, I thought I would
raise another one here. And this has to do with
applying the harmless error rule to any errors in
the deeling uith the legal or factuel sufficiency
of the evidence or any instruction or defiuition or
charge which is improper.

Now, let me just say very briefly that under
the present status of the Texas law, if you have,
for example, just take an automobile accideut case
where issues -~ or a general charge is submitted or
broad form submission and the jury is instructed on
brakes, lookout and speed, but there is no evidence
of speed at all and the jury answers "we do." Then
you've got a real question about what did the jury
use as a basis for "we do find." Under the present
status of the Texas law at least as illustrated by
this Heney Electric (Phon.), Dallas Court of Civil
Appeals cases, the apbellete court will reVerse and
remand that cese because they are unable to
determine whether or not the error was used as a

basis for the jury's verdict in the case, so you've
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got aﬁ almost automatic reversal and remand.

That is also the present statﬁs of the
federal law. If yoﬁ have a similér situétion in
the federal court, if the 5th Circuit is goihé to
reverse and remand.

Now, as I underétand the purpose of this
provision, whét this does it places squarely on the
bﬁrden of the party complaihing on appeai the
obiigation to show that somehow that jury based its
decisioﬂ on the brakes and the lobk out and not the
speed. And the problem I have with it is that is
an almost impossible burden because there's a well
settled body of law is you caﬁ't put the jury on
the witﬁess stand aﬁd ask them what the basis for
their decision was, you caﬁ't probe the mihd of the
decisioh makers, so yoﬁ're in the position where
yoﬁ cannot reverse the case on that basis. Noﬁ,
méybe that's what we ought to be goiﬁé to. I don't
know. But that's the concern I've got.

MR. JONES: Mr. Chairman, I would like to
respoﬁd if I could.

CHARIMAN SOULES: Yes, sir.

MR. JONES: I thiﬁk Sam may_haﬁe further
criticisms, bﬁt if he does, I'1ll kill both of these

right now.
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CHATIRMAN SOULES: We'll let you and Beck
get it started by a headoﬁ like we did the first
time. Bﬁt go ahead, Franklin, you're entitled to
rebﬁttal at this junction and then we'll talk.

MR, JONES: Okay. Our idea -- I wiéh the
chief were here right now becaﬁse he is cleariy on
my side on this issue, And that is he's sayiﬁé
that we're sittiné over here with céses that ére
seven yearé old with insignificant errors in the
coﬁrt's charge that we're going to have to send
back. And that shouldn't be, geﬁtlemen. It's just
wrong. We're in the 20th century now. I cén't
quite follow David's pérailel of his example,
because as I perceive the cése you're talkiné
aboﬁt, David, if you've got issues on look out,
speed and brakes, are you -- and the jury fiﬁds on
—-=- are you saying they're all lumped in one issue?

MR, BECK: Yeah, what I'm saying ié the
jﬁry has asked, "Is the defeﬁdant negligent?" And
they considered 1ookoﬁt, brakes and speed, thch is
the situétién in that Haney Electric cése.
ObQioﬁsly if they were asked special issues -- if
the coﬁrt could affirm on the basis of the lookdut
and the brakes, but I'm talking about when they're

all lumped together.
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MR. JONES: Well, I have no problem Qith
imposing the harmleés error rule there becaﬁse all
that rule requires them to show is that it probably --
how does the rule read? "That it was caiculated to
and probably did result in an improper judgment."
And I doﬁ't think odr a?pelléte courts will havé
ahy problem separating that wheat from the shaft.
Aﬁd, you know, we've -—- we are liviné in an age
where we are being groﬁndly criticised for
technicalities aﬁd failure to get'to substantiai
justice. And I think we ought to --

MR. REASONER: Well, Franklih, how would
you show that speed -- if there's no evidence of
speed or inéufficient evidence of speed, how would
yoﬁ show that -~ how would you show that that
probably caused error?

MR. O'QUINN: He shouldh't have to show
error.

MR, ADAMS: He doesn't have to. If you
doh't héve the evidence, it's going to be re?ersed.
It's going to be reversed in federai or state
court,

MR. REASONER: I thought Franklin was
going to chénge the rule so that it was the

defendant's bﬁrden.
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MR. ADAMS: He doen't need to change
that.

CHAIRMAN SOULES: Johﬁ O'Quinn. Johﬁ
O0'Quinn has got the floor.

MR. O'QUINN: I disagree with Brother
Beck about what happens in feaeral court. I think
in federal coﬁrt if yoﬁ haie a caée based on
negligence of the, séy, the operation of an
automobile aﬁd the jury fiﬁds negligence, it
doesn't méke that much différencevas to Qhether
it's brakes, spéed or lookout. I think the problem
yoﬁ get into in federal court is if you have a
theory of strict liability and yoﬁ have a
negligence theory and you ddn't know which one the
jury based on whether it was negligence or strict
liability, then you caﬁ get a problem of gettiﬁé
reversed. Bﬁt I doh't believe the federal codft's
reverse in a case you mentioned. I agree the
Dallas Court reﬁersed. I think that's crazy,
that's absolute insanity. I thiﬁk if a jury hears
aboﬁt an automobile wreék'and decides that somebody
was negligeﬁt cohcerﬁing the operation of the
automobile, there's no need to worry about whether
it was brakes, speed or lookout because if you're

going to worry about that, you're going to gut the
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whole system of broad iésue. You're goiné to
require iséues be granulated so we caﬁ identify --
we're going to get right back where we were to
cross—examine the jury about why did you think
somebody drove their car bad on that day?

And so, consequently, if that's bothering
you, David, I say the solutién is we ought to write
a rule so it's real clear, and the rule out to say
yoﬁ just ask whether they were negligent, don't put
down brakes, speed, lookout or nothing, you don't
get that any more. If that's going to be a basis
for reversing a case on abéeal, then we can't use
broéd form iséués, we're going to lose the whoie
thing in the Lemos case.

So I sﬁbmit to you that it ought to be a
broad form issue on negligence. If the defendant
insists upon a listiﬁg of acts of negligence, which
he is going to be the one insistiﬁg on that, then
~- and if the trial judge gives that, then the
defeﬁdant is stuck with the answer. The jury says,
"yeé, they were negligent," he can't appeai and
start quibbling about which basis it was based on
because otherwise we're going to bé back to
graﬁulated issues. I feel, obviodsly, very

strongly.
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MR. BECK: John, take a look at the

Ratner (Phoﬁ.) case. It's September '85, 5th
Circﬁit case. It wasn't an automobile accident.

It was a case where the plaiﬁtiff submitted a fraﬁd
case on sik theories but the issue was very generai
in natﬁre, very global. And the 5th Circuit
reversed, séying there waé no evidence to support
oﬁe of the fraud theories and the court should not
have meﬁtioned the six fraﬁd theories and since we
caﬁ't tell which one the jury decided upon, we're
reversing and remanding the whole thiﬁg.

MR. O'QUINN: Well, if that's the laﬁ in
the 5th Circuit, the 5th Circuit is a fool. And I
séy let's doﬁ't adopt that.

MR. LOW: That just depends on the
particﬁlar péﬁel because as a generai rﬁle, the 5th
Circﬁit has followed that if you 1ook at the
overall sﬁbmission and the overail charge and if
it's a féir submissioﬁ, yoﬁ kﬁow, they don't just
reverse it becaﬁse one thiﬁg is incorreét. Now,
yoﬁ mind £ind some 5th Circuit cases that becaﬁse
of the number of people on the paﬁel and so forth,
bﬁt the greater body of law is not that. They look
to see whether the overail submiésion was a fair

submission., And that's the way it should be, not
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whether ohe thing waé incorrect or soﬁethihé eise
or not whether you cén prove that this is the
reasoﬁ the jury ruled this way, but 1ook to see
whether the overall submission is a fair submiésion
of the case to the jury. And that's the way --

MR. REASONER: Well, Buddy, I think
that's a right statement of the general
pfopositidn, but not when you have independént
grodnds for recovery like they had ih Ratner. Any
case where yoﬁ héve indepeﬁdent gfounds, they'll
reverse if one of them is wrong and you've gone, in
effect --

MR. O'QUINN: Do you consider brake,
speed ahd lookodt independent grounds?

MR. REASONER: You kﬁow, I tell you one
of the probiems I have, frankly, is that the rules
that you think could be clearly applied in personal
injury cases of a simpler kind, which are the
examples yoﬁ give, do great mischief in securities
cases ahd fraud cases and commercial caées. You
know like Ratner, none of those theories were horth
a damn except méybe one of them. But the plaihtiff
is going to lump them ali in, you cénvget one juror
on one of them and one on another, you know. And --

MR. O'QUINN: Well, why couldn't the
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court say that was harmful?

MR. REASONER: They did.

MR. O'QUINN: Well, then that's fiﬁe, we
caﬁ héve -=- the harmless error rule does alléw, on
occasions, for a coﬁrt to séy, it's harmful =--

MR. REASONER: You then say, "I've got to
prove that it's harmful."™ I have no meéhanism.

MR. O'QUINN: But the other rule, Harry,
is that you reverse --

MR. REASONER: The laﬁ provides no
mechahism.

MR. O'QUINN: The other rule is you
reverse every one.

MR. REASONER: No, you don't reéerée
every one, yoﬁ just make the plaintiff submit the
one he has evideﬁce for,

Mr. Chairman, I would like to make another
sﬁgéestion. You know, I do -~ I thiﬁk that -- I
think the mechanics of this are very important, and
I -~ in my limited tenure I've never seen a
proposai that the bar at large wés so interested
in. And I would like to suggest that we also ask
for inéﬁt from the Committee on Admiﬁistration of
Justice on this proposal.

CHAIRMAN SOULES: I would like to get --
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when do you thihk you'!ll have -~-

MR. JONES: Mr. Chairmén, I am adamantly
opposed to that.

MR. REASONER: Why is that?

CHAIRMAN SOULES: Well, we don't have any
choice aboﬁt that if we -- the court submits
chénges suggested to the court to the COAJ as well
as to this committee.

MR. JONES: Well, that's fihe for them to
have whatever infdt they waﬁt out‘of —= in their
arena, but pleaée déﬁ't tie our hands or thié
committee's hand to the procéss of that committee.

CHAIRMAN SOULES: Well, we're not tied to
the process of that committee, but we do
systematically send the recommendations that come
here also there.

MR. SPIVEY: Yeah, but the Supreme Couft
haé that, don't they?

CHAIRMAN SOULES: 'Well, Judge Wallace
does it now aﬁd sometimes when they come to me, I
send them to him. Suggestions coﬁe in many, ﬁany
ways. Some of them go to the COAJ and then they
distribﬁte them. Some of them coﬁe to me and I
distribute them. Some of them coﬁe to Judge

Wallace and he distributes them. But they always
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go to all the places. The court's got a set, we've
got a set and the COAJ has a set of those.

Now, let me do some -- we're 901ng to be
adjournlng here in a mlnute and one thlng we need
to do is set a new -~ set a date for our next
meeting. The date that I have targeted, although I
do want a consensus from the committee because we
need ae big attehdance as we can possibly get.

MR. JONES: Luke, can I interrapt you a
minote? I know you're gettiho ——‘I don't mean to
be disruptiho yoar pfocedﬁres, but let me be sure
that I've got a clear understandlng of what our
charge is now. The consensus of the committee is
that the jury -- that there's no problem informing
the jury the effects of their answers. There is no
problem in predlcatlng damages on liability. And
you want us to look at the federal rules on
sabmissioh of cases. And that's what y'all want us
to do,

CHARIMAN SOULES: The first two
propositions being discretionary and -- that's
right, that you hame some consensus from thie
committee to do those things. |

Sam, before we set another date, did you have

something else?
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MR. SPARKS: Yeah, I just want to make a
comment of a cohcern I have expressed a little bit
by Franklin séying that he doesn’'t waﬁt the
Committee oﬁ the Admihistration of Justice
interferiné with our work. I don't think they do.
I think he should share it, but I do haﬁe thié
cohcern and I throw it out. You know, we -- I
speak from the defehse side of the docket. More
are here on the other side of the docket and I'm
worried aboﬁt words like "mandateﬁ from the
committee and that we doh't have concern becéﬁse I
héve a cohcerﬁ. One of my biggest concérns is, you
know, I think we ought to look at the reaiism of
today's legal préctice. There are a large number
of competent, good, influential attorﬁeys who think
that system is out of balance. Substantive law,
damages, exemplary damages, prejudgment interests,
I'm not going to give you a speech, but there are a
lot of people that think that.

And yet most of the lawyers I know are trying
to work, as Franklih is, for change within the
system. But I thiﬁk that we ought to becéﬁse of
the emotional part of this, maybe eveﬁ more than
the legal part, have a very careful study becéuse

the one thing I do not wish is for lawyers to start
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working oﬁtside of our system for change. And I
think we're at a point that that's close. I think
we find it in Legislative years for certaiﬁ and
non-legislative years we go throﬁéh this, too. But
I think this is a very, very serious step that
we're taking at an emétionai time, and I would like
for us to go as cautioﬁs as we can to improve the
system internaily. I think that it's very
important for the State Bar Committee of
Administration of Justice to eithér draft their own
proposals for the couft or work off of a form that
we have or whatnot. But it's a serious step and I
hope they take it that way.

CHAIRMAN SOULES: The broad issues --
that part of this -- some of this writiﬁg is the
law now, and some of you -- I'm sure most of you
héﬁe read the charge and the suggested issue in
Lemos vs., Montes, "whose negligence, if any, do you
find from a preponderance of the evidence
proximately caﬁsed the colliéion made the basis of
this sdit." Pretty broad. And that was
specifically abproved by a unanimous court Written
by Chief Justice Pope, Lemés vs. Montes. Another -~

Sir?

PROFESSOR WALKER: Muckelroy (Phon.),
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too.

CHAIRMAN SOULES: Well, and Lemos came
after Muckelroy because the bench wasn't payiné
much attention to Muckelroy, so they came up with
this. And then in a bﬁsiness case, another issue
was, "Do you f£ind that the party charged with
performance performed all of his duties undér the
céntract?" Broad issue. Yes or no.

So those things are written about in this
book by a lot of -~ and given a lot of attention by
the judges and by the lawyers, and that may help
you.

We reconveﬁe in the mornihé at 9:30, but
before we adjoﬁrh, is March the 7th the date that
is goihg to be objectionable to many of you -- or
any of you, as far as you kﬁow at at thié time?

Okay. We'll meet then on March the 7th.
That's a Friday. We'll convene at 10:00 like we
did so that you caﬁ fly in that morniﬁé and get
plane connectioﬁs.

And ﬁe'll probably meet in another day and a
half sessioﬁ, because this is goiﬁg to take some
time. We're goiné to meet the day of the 7th and
the morning of the 8th.




