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Tuly 1, 1985

Mr. Luther H. Soules
Soules & Cliffe

800 Milam Bldg.
San Antonio, Texas 78205

Dear Mr. Soules,

Enclosed, please find the original and one copy of the
proceedings of the Supreme Court Advisory Committee which met
May 31, 1985.

I wanted to take this opportunity to thank you and to offer my
personal services to you and the Supreme Court. I have a keen
interest, along with Chief Justice Hill, in educating the
lawmakers of Texas as to the enormous benefits Computer Aided
Transcription can offer to the efficiency of the courts.

I represented a court reporting computer company for several
years as well as a logging tape recorder company. That
experience, along with the production experience of our court
reporting firm, gives me a unique overview of transcript
nroduction methodology.

The hest way to prove those benefits is to show them in person.
Last yvear I gave a demonstration of the computer at the
Louisiana Judicial Conference. With the help of a very good
court revorter, who had been on the computer only three months,
we reported z speach by machine shorthand and displayed the text
on a five foot T7 wcreen only seconds behind the speaker. My
wife, Monica Weidmann, who is Judge Clark's Official Reporter,
will be providing this service in August for a deaf attorney
allowing him to participate in the trial. We have provided that
service on several occasions already. Beginning some time in
July, Monica will be demonstrating this service in her court
with a new twist. She will be providing "Real-time" Daily Copy,
whereby the proceedings are printed on paper simultaneously with
her writing.

These are some of the new technology we are using and my time
and services are available if you can use them.

Finally, I am asking your permission to provide complimentary
copies of this transcript to both Chief Justice Hill and Justice
Wallace. If you choose to use us at the next meeting, one
reporter will be sufficient and we will be able to produce it
quicker now that we are familiar with the subject matter.

T hope the Index proves useful to you.

ke Weidmann



AGENDA
Supreme Court Advisory Committee Meeting

May 31, 1985
Date of Request Action taken,
Request  Submitted by if any Comments
3a 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,

by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, 165a, 1le66f, 247,
247a, 250, 305a.

8 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,
) by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, 165a, 1l66f, 247,
- 247a, 250, 305a.

8 2/84 Ray Hardy Proposed Revision approved 10, 14b
by COAJ on 6/9/84

8 9/15/83 Ray Haxdy None 10, 65, 165a, 127,
131 proposes New Rule

10 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,
by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, 165a, 166f, 247,
247a, 250, 305a.

10 2/84 Ray Hardy Proposed Revision approved 10, 14b
by COAJ on 6/9/84

10 9/15/83 Ray Hardy None 10, 65, 165a, 127,
131 proposes New Rule

10a . 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,
by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, 165a, leef, 247,
247a, 250, 305a.

10b 1/11/85 Judge Wallace Amended version adopted See also Rules 8, 10,
by Supreme Court 12/3/83. 10a, 10b, 27a, 27b,
No record of new request. 27c, l1l65a, 166f, 247,
247a, 250, 305a.
14b 2/84 Ray Hardy Proposed Revision approved 10, 14b-
by COAJ on 6/9/84



l4c

21c

27a

27b

27¢c

47

47

47

Date of Request
Request Submitted by
2/3/83  W.J. Kronzer
6/26/84 Jordan & Haggen
1/11/85 Judge Wallace
1/11/85 Judge Wallace
1/11/85 Judge Wallace
8/31/82 W.J. Kronzer

12/1/83

9/20/84

Hubert Green

Robert Davis

Action taken,
if any

At 11/5/83 meeting,
Chairman Green request the
subcommittee to study the
rule for a later report.
At 2/25/84 meeting Gary
Hopkins was to have a
report at the next meeting;
however, it was not on the
4/14/84 agenda prepared by
Greene

Approved 12/3/83 by S.C.
on 3/9/85 Agenda for
Report by Doak Bishop on
306(2) ; Written report on
306(2) also received from
Tom Pollan dated 3/6/85.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Referred to State Bar
Committee on Professional
Ethics

Referred to State Bar
Committee on Professional
Ethics

On 3/9/85 agenda for
report by Jim Weber

Comments

456,457,458

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166f, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166f, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 1le65a, 166f, 247,
247a, 250, 305a.

None

None

None



47

65

86
87

87(2) (b)

87

87(2) (b)

88
89

103

106

127

131

Date of Request
Request Submitted by
Unknown  Jim Weber
9/15/83 Ray Hardy
1/9/84 Judge Wallace
1/9/84 Judge Wallace
2/10/84 Hubert Green
2/16/84 Bill Dorsaneo
8/29/83 Bob Martin
1/9/84 Judge Wallace
1/9/84 Judge Wallace
8/6/84 Donald Baker
3/10/83 Ellen Grimes
9/15/83  Ray Hardy
9/15/83 Ray Hardy

Action taken,
if any

None

None

None

None

Approved by COAJ at
6/9/84 meeting

Approved by COAJ at
6/9/84 meeting

Approved by COAJ at
6/9/84 meeting

None

None

on 3/9/85 Agenda for
Appointment to Sub-
committee

Removed fram docket
6/4/83, returned to
docket and placed on

3/9/85 Agenda for Report

on from Jeffrey Jones

None

None

Comments

None

10, 65, 165a, 127,
131 proposes New Rule

87,88, 89

87,88, 89

None

None

None

87,88, 89
87,88, 89

106

None

10, 65, 165a, 127,
131 proposes New Rule

10, 65, 165a, 127,
131 proposes New Rule



161

16l

165a

165a

166f

200

201

204

204

Action taken,

Amended version adopted
by S.C. by order 12/3/83,

pertains to attorney fees

Commnents

None

not 161

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Adopted by S.C. by Order

has been submitted by Tom

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Approved by S.C. by Order

Agenda for Appointment to

Approved S.C. by Order of

Approved by S.C. by Order

Date of Request

Request Submitted by if any

1/25/84 Don L. Baker
on 3/9/85 Agenda for
Appt. to Subcammittee

2/21/84 Putnam/K.Reiter

1/11/85 Judge Wallace

9/15/83 Ray Hardy None

8/21/84 Jeremy Wicker
of 12/3/83. On 3/9/85
Agenda; Written Report
Pollan dated 3/6/85.

1/11/85 Judge Wallace

3/7/84 Richard Relsey
of 12/3/83. On 3/9/85
Subcommittee.

1/25/84 Don L. Baker
12/3/83. On 3/9/85
Agenda for Appointment
to Subcommittee.

1/9/84 Harris Morgan

‘ of 12/3/83. On 3/9/85
Agenda for Report by
Collins and Haworth.

6/20/84 David Hyde

Approved by S.C. by Order
of 12/3/83. o©On 3/9/85
Agenda for Report by
Collins and Haworth.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166f, 247,
247a, 250, 305a.

10, 65, 165a, 127,
131 proposes New Rule

306(a) (1)

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166f, 247,
247a, 250, 305a.

324 (b)

None

None

None



204 (4)

204 (4)

206(3)

207(2)

208 (a)

216

247

247a

250

Date of Request
Request Submitted by
3/6/84 Judge Barrow
2/21/85 L. Soules
3/6/84 Judge Barrow
3/6/84 Judge Barrow
3/6/84 Judge Barrow
9/22/83 Bradford Moore
1/11/85 Judge Wallace
1/11/85 Judge Wallace
1/11/85 Judge Wallace

Action taken,
if any

Approved by S.C. by Order
of 12/3/83. On 3/9/85
Agenda for Report by
Collins and Haworth.

Approved by S.C. by Order
of 12/3/83. On 3/9/85
Agenda for Report by
Collins and Haworth.

Approved by S$.C. by Order
of 12/3/83. ©On 3/9/85
Agenda for Report by
Collins and Haworth.

Approved by S.C. by Order
of 12/3/83. On 3/9/85
Agenda for Report by
Collins and Haworth.

Approved by S.C. by Order
of 12/3/83. On 3/9/85
Agenda for Report by
Collins and Haworth.

Was on 11/5/83 Agenda for
suggested action by COAJ.
No further record.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

Amended version adopted
by Supreme Court 12/3/83.
No record of new request.

2mended version adopted
by Supreme Court 12/3/83.
No record of new request.

Comments

206(3) ,207(2),
208 (a)

None

206(3) ,207(2),;
208(a)

206(3) ,207(2) ,
208 (a)

206(3) ,207(2),
208 (a)

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 1le66f, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 1l65a, 166f, 247,
247a, 250, 305a.

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, l65a, 166f, 247,
247a, 250, 305a.



Proposed change presented

by Richard Clarkson was

On 3/9/85 Agenda for Report

Appoved by S.C. 12/3/83

Appoved by S.C. 12/3/83

Date of Request Actioh taken,
Request Submitted by if any

264 Unknown  Unknown
approved at the 6/9/84
meeting

265(a) 6/14/83 Judge Onion
by Judge Curtiss Brown

272 12/13/83 Judge Wallace On 3/9/85 Agenda for
Appointment to Sub~
committee

296 6/14/83 D. Bickel
On 3/9/85 Agenda by
Doak Bishop.

296 8/6/84 Jeremy Wicker
On 3/9/85 Agenda by
Doak Bishop.

297 12/13/83 Judge Wallace On 3/9/85 Agenda for
Appointment to Sub-
camittee

305a 1/11/85 Judge Wallace

306(a) (1) 8/21/84

306 (a) (4) 6/26/84

Jeremy Wicker

Jordan & Haggen

Amended version adopted

by Supreme Court 12/3/83.
No record of new request.

Adopted by S.C. by Order
of 12/3/83. ©On 3/9/85
Agenda; Written Report

has been submitted by Tom

Pollan dated 3/6/85.

Approved 12/3/83 by S.C.
on 3/9/85 Agenda for
Report by Doak Bishop on
306 (a) ; Written report
on 306(2) also received
fram Tom Pollan dated
3/6/85.

Comments

None

None

297,373,749
None

306 (c)

& 7
297,373,749

See also Rules 8, 10,
10a, 10b, 27a, 27b,
27c, 165a, 166E£, 247,
247a, 250, 305a.

, Iy

¥

[V 4

A

456,457,458



306 (c)

324 (b)

329

354

355

364 (a)

373

380

438

452

Action taken,

Appoved by S.C. 12/3/83

Approved by S.C. by Order
On 3/9/85
Agenda for Appointment to

Approved 12/3/83 by S.C.
On March 9, 1985 Agenda

Date of Request

Request  Submitted by if any

8/6/84 Jeremy Wicker
On 3/9/85 Agenda by
Doak Bishop.

3/7/84 Richard Kelsey
of 12/3/83.
Subcammittee.

3/9/84 Charles

Childress

for Appointment to
Subcammittee.

4/6/84 Jim Milam Approved COAJ 4/14/84

4/6/84 Jim Milam Approved COAJ 4/14/84

5/2/84 Guy Hopkins Approved COAJ 6/9/84

12/13/83 Judge Wallace On 3/9/85 Agenda for
Appointment to Sub-
cammittee

4/6/84 Jim Milam Approved COAJ 4/14/84

7/17/84 Michael Remme On 3/9/85 Agenda for
Appointment to Sub-
Committee

3/23/84 John Feather

At 4/14/84 meeting it was
determined that Sub-
committee would continue
its work; No further
record.

Comments

3064e)- 29 [,

24T KDY

None

-

#

354{\3304
A ‘&59‘ ’
‘J\”‘\

ol
% B

354 i\ 380
None

297,373,749

354, 380

None

None



456

457

458

621A

627

680

680

680

680

Date of Request
Request Submitted by
6/26/84 Jordan & Haggen
6/26/84 Jordan & Haggen
6/26/84 Jordan & Haggen
6/29/84 John Pace
6/29/84 John Pace
7/6/83  W. C. Martin
i

7/27/83

7 §§
1/27/84
2/10/84 FKenneth Fuller

Action taken,
if any Comments

Approved 12/3/83 by S.C. 456,457,458
on 3/9/85 Agenda for Zoui N
Report by Doak Bishop on Felpdity ]
306 (a); Written report

on 306(2) also received

from Tom Pollan dated

3/6/85.

Fobplas ()
Approved 12/3/83 by S.C. §456,.4=5‘7’,458
on 3/9/85 Agenda for
Report by Doak Bishop on
306 (a); Written report
on 306(2) also received
fram Tom Pollan dated
3/6/85.

Zow (oY )

Approved 12/3/83 by S.C. !,\456,457,458
on 3/9/85 Agenda for
Report by Doak Bishop on
306(a); Written report
on 306(2) also received
from Tom Pollan dated
3/6/85.

3/9/85 Agenda for Appoint- 627
ment to Subcomittee.

3/9/85 Agenda for Appoint- 627
ment to Subcammittee.

On 3/9/85 Agenda for None
Appointment to Sub-
Cammittee.

on 3/9/85 Agenda for None
Appointment to Sub-
Committee.

on 3/9/85 Agenda for None
Appointment to Sub-
Committee.

On 3/9/85 Agenda for 683
Appointment to Sub-
Committee.



Date of Request Action taken,
Request Submitted by if any Comments

683 2/10/84 Kenneth Fuller Approved by S.C. 680
12/3/83. 3/9/85 Agenda
for Appointment to
Subcammittee.

735-755 1/16/85 Jefferson Erving S.C. AC. only proposed
and Robert Ray changes to Rules 741-
746. Changes in Rules
741-746 approved by S.C.
12/3/83. No record of

new Redquest.

749 12/13/83 Judge Wallace On 3/9/85 agenda for 297,373,749
appointment to sub-
committee

792 8/25/83 John Williamson At 6/4/83 meeting this

was deferred to new
committee on COAJ.
fl@ 2 6/2/83 John Williamson At 11/5/83 meeting Frank
Jones moved further
considerations be given
to the rules, including
» 1/27/83 Carl Hoppess Rules 791 and 798. At
'7 0}'?‘5\ the 2/25/84 meeting, it
was referred to the Section
on Real Estate, Probate and
Trust Law before final
approval. No further
action at this time.



Supplement to

i AGENDA
Supreme Court Advisory Committee Meeting
May 31, 1985

Date of Request Action taken,

Request Submitted by if any Comments
10 4/17/85 Reese Harrison None 165a, 306a
106 2/27/85 Jeffrey Jones None See 107
204 4/9/85 Charles Haworth None See 216
296 4/8/85 R. Doak Bishop#‘ None See 306a, 306c

Rules of 5/8/85 Newell Blakely None
Evidence

Canon 3c 5/28/85 1Iuke Soules and None
Justice Kilgarin

FRAP 10 4/23/85 Frank Baker None 11

*These rules are located in the back.



THE SUPREME COURT OF TEXAS

CHIEF JUSTICE

JACK POPE PO. BOX 12248 CAPITOL STATION Clé‘l:lésoN  JACKSON
AUSTIN, TEXAS 78711 -J

JUSTICES
SEARS McGEE EXECUTIVE ASS'T.
ROBERT M. CAMPBELL WILLIAM L. WILLIS
FRANKLIN S. SPEARS
C.L. RAY ADMINISTRATIVE ASS'T.
JAMES P. WALLACE MARY ANN DEFIBAUGH

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

January 11, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building

€an Antonio, TX 78205

Re: Rules 3a, 8, 10, 10a, 10b, 27a, 27b, 27c,
165a, 166f, 247, 247a, 250, 305a.

Dear Luke:

I am enclosing herewith copies of amendments to the Rules of
Civil Procedure as recommended by the Committee on Local Rules of
the Council of Administrative Judges. I am also enclosing a copy
of that Committee's report to Judge Pope which sets out the
reasons for the proposed changes.

If you would like a copy to go to each member of the Advisory
Committee at this time, please call Flo in my office (512/475-4615)
and we will take care of it.

Sincerely,
s

i -
1

Jamé%¢§i Wallace
Juétice -
JPW: fw
Enclosures



fos Jack Pope, Chief Justice, Supreme Court of fexas

Re: Report of Committee on Local Rules

Little vacuum exists is case processing; necessity, inventiveness and
the skill of the martinette will rush in to plug gaps in any system of
rules, wherever adopted.

Your committee~was furnished copies of all Local Rules filed by
District and County Courts with the Supreme court by April 1, 1984, OQur
work was divided, with Judges Ovard and Thurmond reviewing Criminal case
processing and Judges McKim and Stovall pivil case processing. Our
spproach was to group Local Rules by function, so each could be compared

for likenesses and differences. Most Local rules addressed these
functions: :

1. Division of work load in bverlapping districts.

2. Schedules for sitting in multi-county districts. )

3. "Procedures for setting cases: Jury, non-jury, ancillary and dilatory,
preferential,

4. Announcements, assignments, pass by agreements, and continuances.

S. Pre-trial methods and procedures.

6. Dismissal for ¥ant of Prosecution.

7. Notices = lead counsel.

8. Withdrawal/Substitution of Counsel.

9. Attorney vacations.

10. Engaged counsel conflicts.

11. Courtroom decorum - housekeeping. —

12. Exhortatory suggestions about good-faith settlement efforts.
The Committee fpun¢_three broad groups_of Local Rules

fallowing comments:

Group One: General Odministrative Rules

Most courts have general administrative rules, particularly those who
serve more than one county, setting ‘out terms of court in each county,
types of setting calendars and information about who to call for settings,
what kind of notice is to be given others in the case and general
housekeeping provisions, subject to change, depending on circumstances.

_ Comment: IThe Committee notes that terms of court are governed Dby
statute, usually when the court was created or in a reconstituting statute,
making most, if not all, continuous term courts. This language is probably
not needed in a Local Rule. Calendars setting out the "who, when, what and
where" are useful and must be fiexible, to fit court needs, such .as
illness, vacations and the ynexpected long case or docket collapse. Our
recommendation: place this informatidn in a "broasdside", post it in all
‘courthouses in the District and instruct the clerk to send a copy to all
out-of-district attorneys and pro se who file papers, when the first
appestance is made. The local Bar can be copied when the schedule is first
made and notified of any changes. We nole that many multi-county Judicial



pistricts serve overlapping counties and the division of work load is
govérﬁed by statute or agreement of the affected Judges. All the above
could be covered by a "Court Information Bulletin", spelling out the manner
of getting a setting on motions, pre-trial and trial matters.

Recommendastion: Adopt as a statewide Rule the follouingQ

LOCAL RULES: NOTICE [0 COUNSEL AND PUBLIC

Local Schedules and Assignments of Court shall be mailed by each District
or County Clerk upon receipt of the first pleading or instrument filed by an
attorney or pro se party not residing within the county. [The clerk shall not
be required to provide more than one copy of the rules during a given year to
each attorney or litigant who resides outside of the county in which the case
is filed. It shall be the attorney and litigant's responsibility to keep
informed of amendments to local rules, which shall be provided by the clerk on
request for out of county residents. Local Rules and Amendments thereto shall

be printed and availsble in the clerks office at no cost, and shall be posted
in the Courthouse at all times, '

Group Two: State Rules of Prpocedure

Many of Local Rules address functions which could best be served by @
statewide uniform rule. [Ihese are suggested, as examples.

36th, - 156th



Rule 3a.” Rules by Other Courts

{a) Each Court of Appeals, each administrative judicial district, each
district court, and each county court may, from time to time, make and amend
-PUleS'gover‘ning its practice not inconsistent with_th_ese rules. Copies of rules -
and amendments so made shall before their promulgation be furnished to the
Supreme Court of Texas for approval.

(b) If a judge of a single judicial district desires to adopt a local

rule of procedure governing his judicial district, he shall request approval of

such rule by filing with the presiding Judge of the Administrative Judicial

District the rule and the reason for its adoption. In a county or counties

having two judicial districts, both Jjudges must approve the proposed rule

before submitting it to the Presiding Judge. In counties of three or more

judicial districts, a majority of judges must approve the proposed rule before

it is sent to the Presiding Judge of the Administrative Judicial District in

accordance with Section 3(b), Article 200b, V.T.C.S. A1l requests for approval

of new rules of procedure or amendments thereto shall be filed with the

Presiding Judge of the Administrative Judicial District on or before December

31st of each year. The Presiding Judge shall provide written support or oppo-

sition to the proposed rule, which shall accompany the proposed rule and which

shall be filed by the Presiding Judge with the Supreme Court not later than

January 31st of the succeeding year. The Supreme Court shall have final

authority to approve or disapprove the adoption of all local rules of'procédure

as provided by Section (a) of this Rule and Section 3('b), Article 200b,

v.T.C.S.

CA:RULE1(69th)



Rule 8. Attorney in Charge [Leading Counsel Defined]

Each party shall, on the occasion of its first appearance umvugh coun-

sel, designate in writing the . ‘attorney in charge” for such party. Thereafter,

until such designation is changed by written notice to the court and written-

notice to all other parties in accordance with Rules 2la and 21b, said attor-

ney in charge shall be responsible for the suit as to such party and shall

attend or send a fully authorized representative to all hearings, conferences,

and the trial.

Al1 communications from the court or other counsel with respect to a

suit will be sent to the attorney in charge. [The—attorney first—employed-shall

ba considered Jn:arﬁng counsel—in-the-casey and., if present. <hall have control
e

i.a_.tbe—ma-uag@mnnf of the cause—unless—a-change iLma‘de_b:y_‘tha_pa;iy_himseLﬁ,_tQ

be—entered-of-record. |

CA:RULE2(69th)



Rule 10, Withdrawal of Counsel [Attomey—of—ﬂﬁmd—néﬁae(i]

Withdrawal of an attorney in charge may be effected (a) upon motion

showing good cause and under such conditions imposed by the Presiding Judge; or

(b) upon presentation by suc—l.i‘ attorney in charge of a notice of substitution

designvating the name, address, telephone number, -and State Bar Number of the

substitute attorney, with the signature of the attorney to be substituted, the

approval of the client, the client's current address and telephone number, and

an averment that such substitution will not delay any setting currently in

effect. [ﬂn attorney.of rocord.is ong-who.has :ppa:rnﬂ in the £a58y-a$ evidenced

_3~l~+nrnn‘\’l +n the ond of the suit jn the trial rnnrf’ unless there.3.5--SO0m@am

hi : ; s : {

CA:RULE3(69th)



Rule 10a {new). Attorney Vacations

Each attorney practicing in the district and county courts who desires
to assure himself of a vacation period not to exceed four weeks in June, July,
and August, may do so automatically by designating the four wgeks, in writing,
addressed and mailed or delivered to the District or County Clerk, or any
officer designated as the Docket Clerk in his own county, with a copy thereof to
the District Clerk or Docket Clerk of any other county in which he has cases
pending trial, before the 15th of May of each year. The vacation period so
designated shall be honored by all judges so notified.

This provision shall not apply to vacations for attorneys engaged in a
criminal case. Nothing herein provided shall prevent the varioué‘judges from

recognizing vacations of attorneys as a discretionary matter.

CA:RULE4(69th)



Rule 10b (new). Conflict in Trial Settings

1. Attorney Already in Trial Assigned to Trial in Another Court:
When the docket clerk or judge is informed that an atterney is already in trial,
the clerk will determine the;aesignation of the court, the county where it i;
tocated, and the time the attorney went to trial. If the judge or opposing
attorney desires the information to be verified, the court will ascertain if the
attorney is actually in trial and the probable time of release. The case may
then be put on "hold", or another date may be set for trial.

If the attorney is not actually in tria], the case will be assigned to
trial as scheduled, and the court shall inform all parties.

If the attorney's office canﬁot provide the clerk with an attorney's
location, the case will nevertheless be scheduled for trial as planned, and his
office so advised, with the warning that the case will be tried without further
notice.

2. Attorney Assigned to Two Courts Simultaneously: Whenever an
attorney has two or more cases on trial dockets and is set for trial at the same
time, it shall be the duty of the attorney to bring the matter to the attention
of the judges concerned immediately upon learning of the conflicting settings.

3. General Priority of Cases Set for Trial -- Determination: Insofar
as practicable, judges should attempt to agree on which case has priority,
otherwise, the following priorities shall be observed by the judges of respec-
tive courts:

(1) criminal cases have priority over civil cases and jail cases
over bond cases;

(2) preferentially set cases have priority over those not given
preference by.statute or otherwise;

(3) the oldest case, on the basis of filing date, has priority;

(4) courts in metropolitan counties should yield to courts in
rural counties inv all other instances of conflicting trial
settings.

4., Comity Between Federal and State Courts: The judges of local State
Courts should enter into agreements with the Chief Judge of Federal Judicial
Districts ha?ing ;urisdiction in the same counties to establish the priorities
for’ trial in thé event of setting conflicts between the Federal and State

Courts.



Rule 27a (new). Filing of Cases; Random Assignment
Except as provided in this rule, all cases filed in counties having two
_or more district courts shall be filed in random order, in a manner prescribed
;Fby the judges of those courts:h Fach garnishment action shall be assigned to the
court in which the principal suit is pending, and should transfer occur, both
cases shall be transferred. Every suit in the nature of a bill of review or
other action seeking to attach, avoid or set aside a judgment or other court
order shall be assigned to the court which rendered such decree. Every motion
for consolidation or joint hearing under Rule 174(a) shall be heard in the court
in which the first case filed is pending. Upon motion granted, the cases being

consolidated shall be transferred to the granting court.

CA:RULE9(69th)



Rule 27b (new). Transfer of Cases

Whenever any pending case is so related to another Ease pending in or
dismissed by another court that a transfer of the case to such other court would
facilitate orderly and effici;ﬁt disposition of the litigation, the judge of the
court in which either case is or was pending may, upon motion and notice
{including his own motion) transfer the case to the court in which the earlier
case was filed. Such cases may include but are not limited to:

1. Any case arising out of the same transaction or occurrence as did
an earlier case, particularly if the earlier case was dismissed for want of pro-
secution or voluntarily dismissed by plaintiff at any time before final
judgment;

2. Any case involving one or more of the same parties in an earlier
case and requiring a determination of any of the same questions of fact or law
as those involved in the earlier case;

3. Any case involving a plea that a judgment in the earlier case is
conclusive of any of the issues of the later case by way of res judicata or
estoppel by judgment, or any pleading that requires a construction of the
earlier judgment or a determination of {;s effect;

4, Any suit for a deglaration concerning the alleged duty of an
insurer to provide a defense for a par:y to another suit; or

5. Any suit concerning which the duty of an insurer to defend was

involved in another suit.

CA:RULE10(69th)



Rule 27c (new). Temporary Orders

Except in emergencies when the clerk's office is c]0§ed, no application
for immediate or temporary relief shall be presented to a judge until a case has
been filed and assigned to a4£ourt according to these rules. If the judge of
the court to which a case is assigned is absent, cannot be contacted or is
occupied, emergency application may be made to either a judge appointed to hear
such matters, or in his absence, any judge of the same jurisdiction, who may sit
for the judge of the court in which the case is pending, and who shall make all
orders, writs, and process returnable to the gourt in which the case is pending.
Any case not initially filed with the clerk before temporary hearing shall be
filed, docketed and assigned to a court under normal filing procedures at the
earliest practicable time. Al1 writs and process shall be returnable to that

court,

CA:RULE11(69th)



Rule 165a. Dismissal for Want of Prosecution

1., Dismissal. A case may be dismissed for want of prosecution on
failure of any party seeking-.affirmative relief or his attorney to appear for
any hearing or trial of which the party or attorney had notice,v or on failure of
the party or his attorney to request a hearing or take other action specified by
the court within fifteen days after the mailing of notice of the court's inten-
tion to dismiss the case for want of prosecution. Notice of the court's inten-
tion to dismiss shall be sent by the clerk to each attorney of record, and to
each party not represented by an attorney and whose address is shown on the
docket or in the papers on file, by posting same in the United States Postal
Service., Notice of the signing of the order of dismissal shall be §1’ven as pro-
vided in Rule 306a. Failure to mail notices as required by this rule shall not
affect any of the periods mentioned in Rule 306a except as provided in that
rule.

2. Reinstatement. A motion to reinstate shall set forth the grounds
therefor and be verified by the movant or his attorney., It shall be filed with
the clerk within 30 days after the order of dismissal is signed or within the
period provided by Rule 306a. A copy of the motion to reinstate shall be served
on each attorney of record and each party not represented ny an attorney whose
address is shown on the docket or in the papers on file. The clerk shall
deliver a copy of the motion to the judge, who shall set a hearing on the motion
as soon as practicable. The court shall notify all parties or their attorn'e_ys
of record of the date, time and place of the hearing. ‘

The court shall reinstate the case upon finding after a hearing that
the failure of the party or his attorney was not intentional or the result of -
conscious indifference but was due to an accident or mistake or th;t the failure
has been otherwise reasonably explained,

In the event for any reason a motion for reinstatement is not decided
by signed written order within seventy-five days after the judgment is signed,
or, within such other time as may be allowed by Rule 306a, the motion shall be
deemed overruled by operation of law., If a motion to reinstate is timely filed
by any party, the trial court, regardless of whether an appeal has been per-
fected, has p]enar{y power to reinstate the case until 30 days after all such
timely filed motions are overruled, either by a written and signed order or

by operation of law, whichever occurs first.



3. Cumulative Remedies. This dismissal énd reinstatement procedure
shall be cumulative of the rules and laws governing any' other procedures
available to the parties in such cases. The same reinstatement procedure and
timetable 1is applicable to ;}1 dismissals for want of prosecution including
cases which are dismissed pursuant to the court's inherent power, whether or not
a motion to dismiss has been filed.

4. Cases on File for Two or More Years. Except as provided in this

rule, each civil case on file for two or more years which does not meet one of

the exceptions herein provided, shall be dismissed for want of prosecution by

the court unless set for hearing on written motion to retain submitted by coun-

sel or set by the court within thirty days of receipt of notice of intent to

dismiss which shall be sent by the court to all attorneys in charge and pro se

1itigants. Dismissal for want of prosecution shall occur at least once a year

on the first Monday of April, and may cccur at any time in accordance with sec-

tion 1. of this rule.

Upon receipt of a motion to retain, the court shall notify the parties

of the hearing date. At the hearing, if the parties request trial, the court

shall either set the case for final pretrial conference to insure prompt comple-

tion of discovery, or, if the court finds the case is ready for trial, shall set

the case for trial not less than 30 day. from the date of hearing on retention.

Cases shall be exempt from dismissal for want of prosecution if at the time of

eligibility their status is one or more of the following:

(1) set for trial;

(2) one or more of the parties announces ready for trial subsequent to

the issuance of the notice of intent to dismiss;

3
(3) under Bankruptcy Stay Order;

(4) having legal or other impediments which the court shall determine

as justifiable grounds for retaining the case from dismissal.

Judicial districts previously by local rule having eligibility for dismissal

for want of prosecution set at less than two years may retain their dismissal

age criteria at less than two years; jurisdictions previously having eligibi-

1ity for dismissal for want of prosecution set at over two years from the date

of filing shall set dismissal for want of prosecution at three years maximum

from the date of filing,

CA:RULE5-6(69th)



Rule 166f (new). Oral Hearings; Rulings of Submissions

The judge of the court in which a case is pending will hear all matters

regarding cases either by submission without oral hearing or by oral hearing
“where such is requested in writing. 7

1. Form of the Motion. Motions shall be in writing, shall state the
grounds therefor, and may include or be accompanied by authority for the motion.
Motions shall set a date of submission, and shall be accompanied by a proposed
order granting the relief sought. The proposed order shall be a separate
instrument.

2, Service. Motions and responses shall be served in accordance with
Rule 21 on all attorneys in charge and shall contain a certificate of service.

3. Submission Date. Motions shall bear a submission date at least ten
(10) days from the date of filing. The motion will be submitted to the court on
the specified day or as soon after as is practical.

4. Response. Responses by opposing parties shall be in writing, shall
advise the court whether the motion is opposed or unopposed and ﬁay be accom-
panied by authority for opposition. Failure to file a response shall be a
representation of no opposition,

5. Supporting Material, If the motion or responsé to motion requires

‘ consideration of facts not appearing of record, proof will be by affidavit or
‘ other documentary evidence which shall be filed with the motion or response.

6. Oral Argument. The motion or response shall ‘include a request'for
hearing for oral argument if either party views argument as nécessary,'which the
court shall grant in the form of an oral hearing or by telephone conference.
The court may order oral argument.

7. Attorneys attending. Counsel attending a hearingashqll be the
attorney who expects to try the case, or who shall be fully authorized to state
nis party's position on the law and facts, make stipulations, and enter into any
proceeding in behalf of the party. If the court finds counsel unqualified, the
court may take any actions specified in fhis rule.

8. Failure to Appear. MWhere hearing is set and counsel fails to
appear, the court may rule on motions and exceptions timely submitted, shorten
or extend time per{ods, request or permit additional authorities or supporting
material, award the prevailing party its costs, attorneys fees, or make other

orders as justice requires.

CA:RULE12(69th)



Rule 247. Tried When Set

Every suit shall be tried when it is called, unless continued or post-

poned to a future day, unless continued under the provisions of Rule 247a, or

placed at the end of the docket to be called again for trial in its regular
order. No cause which has been set upon the trial docket for the date set
except by agreement of the parties or for good cause upon motion and notice to

the opposing party.

CA:RULE15(69th)



Rule 247a (new). Trial Continuances

Motions for continuance or agreements to pass cases set for trial shall
be made in wriiing, and shall-be filed not less than 10 days before trial date
or 10 days before the Monday of the week set for trja], if no specific trial date
has been set. Provided however, that agreed motions for continuance may be
announced at first docket call in courts utilizing docket-call court setting
methods. Emergencies requiring delay of trial arising within 10 days of trial
or of the Monday preceding the week of trial shall be submitted to the court in
writing at the earliest practicable time. Agreements to pass shall set forth
specific legal, procedural or other grounds which require that trial be delayed.
The court shall have full discretion in granting or denying delay “in the trial
of a case. Upon motion or agreement granted, the court shall reset the date for

trial.

CA:RULEL6(69th)



Rule 250 (new)., Cases Set for Trial; Announcement of Ready

Cases set for trial on the merits shall be considered ready for trial,
and there shall be no need for counsel to declare ready the week, month, or term
prior. to trial date after initial announcement of ready has occurred. Cases not
tried as scheduled due to court delay shall be considered ready for trial at all
times unless informed otherwise by motion, and such cases shall be carried over
to the succeeding term for trial assignment until trial occurs or the case is
otherwise disposed. In all instances it shall be the attorney's or pro se

party's responsibility to know the status of a case set for trial.

CA:RULE14(69th)



Rule 305a (new). Final Preparation of Rulings, Orders and Judgments

Rulings, orders and judgments requiring the signature of the judge must
be prepared by the prevailing party and submitted tb all other counsel for
“approval as to form", then transmitted to the court for si‘gnature. If the
counsel for the prevailing party does not receive an “approved as to form"
instrument after 10 days {or 3 days in temporary injunction matters) after sub-
mission to such other counsel, prevailing counsel may forward a duplicate origi-
nal of such instrument to the court with a. request that the court sign same
without the “"approval as to form" of the non-prevailing counsel and an affidavit
verifying that the instrument has been submitted to the non-prevailing counsel
as required by this rule and that no response has been received. ’

Non-prevailing counsel may oppose the instrument proffered to the court
by requesting the court’ to set such matter for hearing thereon, provided that
such request for setting of hearing must be made prior to the lapse of the said
10 (or 3) day period. It will be the further responsibility of the non-
prevailing party to advise the court of the intention to appeal any such ruling,

order or judgment.

CA:RULE13(69th)



Craig Lewis and Frank Jones 2/84
(re: proposals from Dist. Clerk, Ray Hardy)

pProposed Rule: Parties Responsible
for Accounting of Own Costs =

Each party to a suit shall be responsible for
accurately recording all costs and fees incurred during the
course of a lawsuit, and such record shall be presented
to the Court at the time the Judgment’ is submitted to the
Court for entry, if the Judgment is to provide for the
taxing of such costs. 1If the Judgment provides that costs
are to be borne by the party by whom such costs were incurred,
it shall not be necessary for any of the parties to present
a record of court costs to the Court in connection with
the entry of a Judgment.

A judge of any court may include in any order or
judgment all taxable costs including the following:

(1) Fees of the clerk and service fees
due the county;

(2) Fees of the court reporter for the
original of stenographic transcripts

necessarily obtained for use in the
suit;

(3) Compensation for experts, masters,
interpreters, and guardians ad litem
appointed pursuant to these rules
and state statutes;

(4) sSuch other costs and fees as may be
permitted by these rules and state
statutes.

Proposed Rule: pocuments Not To Be Filed

Depositions, interrogatories, answers to interro-
gatories, requests for production or inspection, responses
to those reguests, and other pre-trial discovery materials
propounded and answered in accordance with these rules shall
not be filed with the Clerk. When any such documents are
needed in connection with a pre-trial procedure, those por-
tions which are relevant shall be submitted to the Court as
an exhibit /to a motion or answer thereto. Any of such
material needed at a trial or hearing shall be introduced in
Open Court as provided by these rules and the Rules of
Evidence.



Proposed Rule g8: Attorney in Charge

Each party shall, on the occasion of its first
appearance through counsel, designate in writing the "attorney
in charge" for such party. Thereafter, until such designa-
tion is changed by written notice to the Court and written
notice to all other parties in accordance with Rules 2la and
21b, said attorney in charge shall be responsible for the suit
as to such party and shall attend or send a fully authorized
representative to all hearings, conferences, and the trial.

All communications from the court Or other counsel
with respect to a suit will be sent to the attorney in charge.

Proposed Rule 10: withdrawal of Counsel

Withdrawal of counsel in charge may be Effected
(a) upon motion showing good cause and under such conditions
imposed by the Presiding Judge; Or (b) upon presentation by
such attorney in charge of a notice of substitution designating
the name, address and telephone number of the substitute
attorney, with the signature of the attorney to be substituted,
the approval of the client, and an averment that such substi-
tution will not delay any setting currently in effect.

proposed Rule 14(b): Return .Or Other
Disposition of Exhibits

(1) Exhibits offered or admitted into evidence
which are of unmanageable size {(such as charts, diagrams
and posters) will be withdrawn immediately upon completion
of the trial and reduced reproductions substituted therefor.
Model exhibits (such as machine parts) will be withdrawn upon
completion of trial, unless otherwise ordered by the Judge.

(2) Exhibits offered or admitted into evidence
will be removed by the offering party within thirty (3) days
after final disposition of the cause by the court without notice
if no appeal is taken. wWhen an appeal is taken, exhibits
returned by the Court of Appeals will be removed by the offer-
ing party within ten (10) days after telephonic notice by
the clerk. Exhibits not sO removed will be disposed of by
the clerk in any convenient manner and any expense incurred
taxed against the offering party without notice.

(3) Exhibits which are determined by the Judge
to be of a sensitive nature, so as to make it improper for
them to be withdrawn, shall be retained in the custody of
the clerk pending disposition on order of the Judge.



RAY HARDY

DISTRICT CLERK
HOUSTON, TEXAS 77002

September 15, 1983

Supreme Court Justice James P. Wallace
Supreme Court Building

P. O. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

I am writing to you again regarding the consideration of adopting several State

Rules to delineate the following areas:

(1)

larification of Lead Counsel and Attorney of Record

There appears {o be some inconsistancy with respect to which attorney is attorney
of record and lead counsel, and which are recorded only as attorneys of record.
According to State Rules 8 and 10, lead counsel is the first attorney employed
{does this mean just employed, or the atiorney whose signature appears on the
first instrument filed by a party to a suit?), and remains such until he designates
another attorney in his stead. Does State Rule 65, substitution of amended
instrument for the original, act to substitute the lead counsel automatically? Or
simply to remove the superceded instrument? If lead counsel remains such until a
separate designation is made, of record, by the counsel substituting "out”, then is
it necessary to provide notice under State Rule 165a of dismissal for want of

proszcution fo all attorneys of record, or only io lead counsel? If the intent of
the rule is to inmsure noiification be made {o the Eaxty, then notification to lead

2

zuarsel should suffice; if, however, the notice is intended to protect every
attc:ney comnected to the suit (multiple atiorneys representing one party,
poientially), then the Rule would be left as written.

Pzlew is Rule 1.G. {1} and {4), of the Local Rules Of The United States District
Court for the Southern Disirict of Texas, amended May, 1983, effective July 1,
1983, which appears to adeguately answer these guestions:

1.G. Attorpey in Charge.

U

esigmation and Responsibility. Unless otherwise ordered, in all actions
fiied JS or removed to the Court; each pc\r%'y shall, on the occasion of his first
o Lhrongb counsel, designate as "zttorney in charge” for such party an
w‘xo is & member of the Bar of this Cowrt or is appearing under the terms
zreph E of this rule. Thereafter, until such designation is changed by
suant to Local Rule 1.G.[4), said 2ttcimey in charge shall be responsibie
‘mn as to such party and shall ztiend or send a fully authorized
ive to all hearings, conferences and the trial.

(1)



1.G.(4) Withdrawal of Counsel. Withdrawal of counsel in charge may be
effected {(a) upon motion showing good cause and under such conditions imposed
by the presiding judge; or (b) upon presentation by such attorney in charge of a
notice of substitution designating the name, address and telephone number of the
substitute attorney, the signature of the attorney to be substituted, the approval
of the client, and an averment that such substitution will not delay any setting
currently in effect.

Regarding the problem of appropriate attorney notification, the same Rule,
1.G.(5), regarding Notices, specifies:

All communications from the Court with respect to an action will be sent to the
attorney in charge who shall be reponsible for notifying his associate or co-
counsel of all matiers affecting the action. ~

-~ Attorney responsibility for the preparation and submission of a Bill of Costs:

Originally legislation was proposed to place the responsibility on each party to
mwaintain a record and cause to have included in the judgment their recoverable
costs. This legislation was not adopted. We recommend consideration of a State
Rule which would require that each attorney be responsible for the inclusion of
the recoverable cost in the Judgment submitted to the court. This might be
zttached to either State Rule 127 or State Rule 131, or be a separate rule, such
as:

Rule: Parties Responsible for Accounting of Own Costs.
Fach party tc & suit shall be responsible for the accurate recordation of all costs
incurred by him during the course of a law suit, and such shall be presented to

the court zt the time the Judgment is submitted.

Removal of tke Filing of All Depositions and Exhibits: -

It is recommended that in an effort to save the counties from increasing space
seguirements tc provide library facilities for case files, that a limit be set on the
depositions, inierrogaiories, answers to interrogatories, requests for production
or inspection =nd otber discovery material so that only those instruments to be
used in the ¢ourse of the trial are filed. Again, the United States District Court

" for the Southern District of Texas has adnpied this rule:

Rule 10. Filing Requirements.

F. Documents Not to be Filed. Pursuant to Rule 5(d), Fed. R. Civ. P,,
depositions, interrogatories, answers {o interrogatories, reguests for preduction
or inspection, responses to those requests and other discovery material shall not
be filed with the Clerk. When any such document is needed in connection with a

(2)



pretrial procedure, those portions which are relevant shall be submitted to the
Court as an exhibit to a motion or answer thereto. Any of this material needed
at trial or hearing shall be introduced in open court as provided by the Federal
Rules. {Added May, 1983).

and
Rule 12. Disposition of Exhibits.

A.  Exhibits offered or admitted into evidence which are of unmanage-
able size (such as charts, diagrams, and posters) will be withdrawn immediately
upon completion of the trial and reduced reproductions substituted therefor.
Model exhibits (such as machine parts) will be withdrawn upon completion of
trial unless otherwise ordered by the Judge.

B, Exhibits offered or admitted into evidence will be removed by the
offering party within 30 days after final disposition of the cause by the Court
without notice if no appeal is taken. When an appeal is taken, exhibits returned
by the Court of Appeals will be removed by the offering party within 10 days
after telephonic notice by the Clerk. Exhibits not so removed will be disposed of
by the Clerk in any convenient manner and any expenses incurred taxed against
the offering party without notice. '

C. Exhibits which are determined by the Judge to be of a sensitive
pature so as to make it improper for them to be withdrawn shall be retained in
the cusiody of the Clerk pending disposition on order of the Judge.

Yours very truly,

Raﬁgr)c’\*s&;%aict

Herris County, Texas

EH/ba

(3)
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P. O. Box 4917
Austin, Texas 78765

Dear Judge Pope, George and Jack:

The recent holding of the Dallas Court in number 05-
82-00992-CVv, Herritage Housing Corporation v. Harriett A.
Ferguson, construing Rule l4c, szcms to me to light up a

problem that needs attention in Texas.

In the case mentioned the Dallas Court held that &
ter of credit” would not pass muster as a "negotiable
cation" under Rule l4c, which thus in turn could be
veed 1o supersede a judgment under Rule 364.

I have no great guarrel with the bottom line holding
irscfar as it interprets Rule l4c, but I do with the current
restrictive interpretations of our supersedeas rules and
principles as contrasted with the corresponding Federal
rules. More specifically, Federal Rule 62 permits the
district courts and courts of appeal to fashion stay orders
that both protect the right of appeal, and, of course, the
richts cf the prevailing pargy. '
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February 3, 1983

It 1s true that in most instances the Federal courts
have required cash bonds, or the equivalent thereof, but
where there are serious appellate guestions, and it can be
made to appear that the judgment plaintiff or creditor will
not suffer a loss of actual rights and remedies by fashicning
a remedy less than requiring of full cash or security, the
Federal courts have not been unwilling to do so.

It is also true that the prevailing party insists upon
his "full pound of flesh" to prevent the appeal, particularly
if the judgment rests on shaky grounds but it has always
seemed to me the right to levy and execute upon the trial
court judgment which remains unsuperseded can in some
instances be too harsh and requires action and relief by
the judgment-debtor that may be irreversible regardless of
the success of the appeal.

In any event, I do suggest that both Committees give
consideration to adopting a practice similar to the Federal
rule which does permit some protection against the battering
ram use of power to execute pending appeal.

Yours very truly,

i

W. James Kronzer

WIK/ja



Revision Proposed by Judge Thomas R. Phillips

14c: Deposit in Lieu of Surety Bond.

I don't understand the scope of the term''surety bonds";
are supersedeas bonds included?
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Chief Justice Jack Pope
The Supremée Court of Texas
P. O, BoX 12248

Capital station

Austin, Texas 78711

Dear Mr. Chief Justice:

This letter is meant to call your atten
has become apparent with current practice un
civil Procedure; specifically Rules 456 an
does not involve a case currently pending
you are aware, these rules require several
go to the attorneys jnvolved in a case at the Court ©
Rule 457 requires immediate notice of the di
Rule 456 additionally requires a copy of t
out within three (3) days after renéition ©
addition to a copy of the judgment to be mailed to the
within ten (10) days after rendition cf the
see, the Rules contemplate three (3) separate notice

out by first class jetter, which should,
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decision.

The problem arises when, as has seen done,
Clerk of a court of Appeals decides tc mail a copy ©
and the opinion together in one envelope to,
least, satisfy the combined requirenents of Ru
With this as 2 regular practice, it takes very litt
of a slip-up by a clerk or the post cifice t
at all being sent to an unsuccessful zarty.
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the Texas Supreme Court. :

sposition
he opini

decision.

o result inn

THOMAS W. MCQUAGE
SIMONE S. LEAVENWORTH
DEBRA G JAMES
CHARLES A. DAUGHTRY

|. NELSON HEGGEN
BENJAMIN R. BINGHAM
RICHARD B DREYFUS
JOHN A. BUCKLEY, JR.

tion to a problem that
der the Texas Rules of
This problem
y court. As
notices of judgment to

of the case.
on to be sent
£ the decision, in

attorneys
As you can
s to be mailed
in this most perfect of
of them getting
f Appeal's

the office of the
f the judgment
heir minds at
les 456 and 457,

le in the way
o notice

rpreted by the
hat any Motion
ring be filed

It can

£ the Clerk of
ent the party
+ of Error to



While strict adherence to the requirements of the Rules for
three (3) separate notices would go far to eliminate the problem,
there are no adequate sanctions or protections for the parties
when the clerks fail to provide the proper notices. One possible
solution that may create some additional burden upon the staff of
the Clerk of the Courts of Appeals, but would go far to protect
the appellate attorney from clerical missteps, would be to amend
the Rules to require at least one of the notices to be sent
registered mail, return receipt requested. The second step could
take one of two forms. One method would be to require proof of
delivery of the notice by registered mail before the time limits
for the Motion for Rehearing would be used to foreclose a party
from further pursuant of their appeal. A second alternative would
require the clerk of the court to follow up by telephone call if
the green card is not returned within, say, fifteen (15) days. An
amendment to the rules along these lines would help to push
towards the goal expressed by the Supreme Court in B.D. Click Co.
V. Safari Drilling Corp., 638 S.W.2d 8680 (Tex. 1982), when it
said that the Texas Rules of Civil Procedure had been amended "to
eliminate, insofar as practical, the jurisdictional requirements
which have sometimes resulted in disposition of appeals on grounds
unrelated to the merits of the appeal."

A second, more unwieldy alternative would be to make it
explicit that Rule 306a(4) also applies to Jjudgments by the Courts
of Appeals. This would allow an attorney to prove lack of notice
of the Jjudgment of the Court of Appeals to prevent being
foreclosed from filing a motion for rehearing and subsequent
appeal to the Supreme Court.

Because of the problem outlined in this letter, we have now
made it a practice, as a part of our appellate work, to call the
clerk's office every week, after oral argument, to see if a
decision has been rendered. If this becomes standard practice by
all attorneys, it will add significantly to the work load of our
already overburdened clerks.

We certainly appreciate your consideration of these
isuggestions made above.

Yours very truly,

&y A

/
Charles ./gpr‘an/

3
N

I. Nelson Heggen
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August 31, 1982

BERT M. TUNKS
THURMAN M. GUPTON
COUNSEL TO THE Piam

Bonorable Jack Pope
Associate Justice
Supreme Court of Texas
Capitol Station
Austin, Texas 78711

Re:

Dear Judge Pope:

Rule 47

I have taken a hand at preparing "sanctions" that might
slow down the past and current abuse of the pleading Rules.

I would suggest:

Failure to comply with (b) may result in

(1) the imposition of any of the applicable sanctions
provided in Rule 170(b) and (c),

(2) an instruction to offending counsel not to inform
"the jury of the amount stated except in response

to his opponent, or

(3) Dbe considered conduct in contravention of DR 7-102
(2) of the State Bar Rules governing Professional

Responsbility...

At first I was so distressed that I wanted to make the
senctions mandatory, but I do believe the practice will slow
gewn with these édiscretionary penalties. :

I do hope it will be considered because the "violators®

abound in the woods,

WIK/ja

Sincerely,

Sy

W. James Kronzer
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Mr. Stanton B. Pemberton
P.O. Box 844
Temple, Texas 76501

RE: STATE BAR COMMI

T ON
PROFESSIONAL ETH

I

CcS
Dear Stan:

As you recall, being a member of the Committee on Adminis--
tration of Justice, there has been pending a proposal con-
cerning Rule 47 which provides the pleading of unliquidated
damages, and the abuse of that provision. Last year's
committee voted to refer the matter to the Committee on
Professional Ethics to determine, among other considerations,
whether an abuse of this rule constitutes unethical conduct
which is subject to professional sanctions.

Would you as chairman of this subcommittee consider this as
a reminder to carry this guestion to the ethics committee,
of which you are now chairman, and if it is an appropriate
matter of decision on vour part, to render an answer for the
benefit of the Committee on Administration of Justice.

2s you know, the committee could still decide to amend the
rule, or to impose sanctions for its violation, but it seems
to be the sense of the committee that we should first deter-
mine whether its viclation is deemed to be unethical.

Thanking you for your kind assistance in this matter, I am

Yours very truly,

HUBERT W. GREEN

HWG:heb

®xC: Mrs. Evelyn Avent -
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September 20, 1984
Justice James Wallace
Supreme Court of Texas
cupreme Cout Building
Lustirn, Texas 78767
Fe: TRules of Civil Procedure, Rule 47
Dear Justice Wallace:
I noted with interest Ethics Opinion 415 published in the
September 1684 issue of the Texas Bar Journal. The result of
thic opinion creates & dilema which ought to be resolved. Spe-
cificeilly, if a Piaintiff pleads a monetary sum for unliauiceated
Gemeces there 1s & pobentlal ethical violation, but failure to co
co zutomatically gives the Defendant power to force & replezding
with the attendant expense and loss of time.
Micht I respectfully submit a sugges tion? Why not &anend Rule 47
in the lest peragreph to read es follows:
Eule 47. Clezims for Relief
L}
&
b
o
telief in the azlternative or of several different tyres nay
be ceranded; provided, furiher, that upon special excewption
the Court chzll recguire the pleader to [Cm\ﬁﬁ“SJ—ES 0]
cpecify in writing, the maximum amount claimed.’
“ten the recuiresent could be met by & simple letter or other
Gocenent withoot a coumplete repleading.
nt be arcued ihat thie result could be obtaineé by & sur-
£z1 plezding, but Fule 47 specificelly reguires that "ine
r znend." by this lzrngusge, there is a complete replse=Ccirc
ced as cp=cified in Rule c4.
i recocrnize this ic rot & ~ejor problem, nonethelezs, elii-
on of these wetiy nuizeznces 1o ihe practice of law 18, in
, & worinwhile ccel.
~znk vou for vour ettention.
oy trulv YOETE
' /’V! s ,Q‘
/7‘“ \\ './/,\r\ ( } T4~ T
i A AS m s
eTYErT 2. Davis

=~



Rule 47 - Claims for Reliedf

Al original pleading which sets forth a claim for relief,
whether an original petition, counterclaim, cross-claim, oOr third
party claim shall contaln

fa) a short statement of the cause of action sufficient
to give fair notice of the claim involved, and

(b) & demand for judgnent for all the other relief to
which the party deems himself entitled.

Relief in the alternative or of several different types
may be demanded.

Submitted by James L. Weber
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE

JACK POPE PO BOX 12248 CAPITOL STATION CIERK

. JARSON R JACKSON
ATICES AUSTIN. TEXAS 78711 GARSOX R JACKSON

SEARS McGE EXECUTIVE ASS'T.

CHARLES W. BARROW WALLIAM L WALLIS

ROBERT M CAMPBELL

FRANKLIN S. SPEARS ADMINISTRATIVE A

C.L RAY MARY ANN DPFIB

JAMES P. WALLACE
TED Z. ROBERTSON
WILLIAM W KILGARLIN

January 9, 1984

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & CLiffe

1235 Milam Building

San Antonio, Texas 78205

Dear Luke:

In studying the amendments ‘ ;
conjunction with the newly amended Article 1995, I find what
appears to be a void in our rules. The problem is:

5

Plaintiff files suit in Travis County against
D-1, D-2, and D-3. D-1 files a motion to
transfer to a county of mandatory venue, D-2
and D-3 file no motion to transfer. Must venue
as to D-2 and D-3 remain in Travis County, or
can the plaintiff reguest the trial judge to
transfer the entire suit.

It appears that we just did not adequately consider the
various problems that can arise with multiple defendants when
we amended the rules. This, of course, was due to the very
short time frame within which we had to get the rules amended
and published in order to become effective on September 1, when
the new statute became effective.

I feel that we should address this problem and therefore
ask that it be put on the agenda for your next meeting.

Sincerely,

Jarés P. Wallace
Judtice

JPW:fw
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HUEERT v GREEN

GARCK H O RAUF AN

MICHAEL L McREYNOLDS February 10,
SOHN T REYNOLDS

PAUL W GREEN

FOEERT W LOREE

ERYAN & WRIGHT

DAVID W CREEN

TELERPHONE
1984 ArEs CODE si12
225 €3aE

Mr. R. Doak Bishop
1000 Mercantile Dallas Bldg.
Dallas, Texas 75201

RE: COMMITTEE ON ADMINISTRATION OF
JUSTICE, RULE 87, ETC, (VENUE RULES)

Dear Doak:

Thank you for your letter of January 12 and attachment,
suggesting certain modifications to new Rule 87,

In this respect I forward to you and your cohorts letter
cdated January 9 from Judge James P. Wallace raising problems
concerning the new venue rules.

Plezse give this your additional consideration and any
advice or suggestions your subcommittee may have concerning
the multiple defendant situation.

Yours very truly,

HUBERT W. GREEN
HWG:hcechb
Encl,

¥c: Bon. James P. Wallace V//
Mr. William V. Dorsaneo III
Mr. Michael A. Batchell
Ms. Evelyn Avent
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Fele 87. seterminetion of Motion to Transiew ,za;ﬁ.ékéékfb
2. (b) Cause of Action. It shall not be necessary for a
claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shall
be taken as established as alleged by the pleadings. but When

the claimant's venue allegations relating to the place where the

cause of action arose or accrued are specifically denied, the

pleader is reguired to support his pleading that the cause of
action, or a part thereof, arose Or accrued in the county of suit
by prima facie proof as provided in paragraph 3 of thig rule. If

a defendant seeks transfer to a county where the cause of action or
a part thereof accrued, it shall be sufficient for the defendant

to plead that if a cause of action exists, then the cause of action
or part thereof accrued in the specific county to which transfer

is sought, and such allegation shall not constitute an admission
t+hat a cause of action in fact exists. A defendant who seeks to
transfer a case to a county where the cause of action, or a part

the

=

eof, accrued shall be reguired to support his motion by prima
facie proof as provided in paragraph 3 of this rule.

5. Xe-Rekearing. No Additional Motions. If venue has been

cuctained as against a motion to transfer, or if an action has been
transferred to a proper county in response to a motion %o transfer,

then no further additional motions to transfer by a movant who was

a party to the prior proceedings shall be considered, regardiess-ef

vhetker-the mevant wWas & baf&y—&e—%he—ﬁféef—pfaeeeéiﬁge
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unlecs the motion to transfer is based on the grounés that an

»

impar

[

ia1 trial cannot be had under Rules 257-259 or on the ground

of mandatory venue, provided +hat such claim was previously not

available to the movant or to the other movant or movants. In

agddition, if venue has been sustained as against a motion toO

transfer, or if an action has been transferred to a proper county

in response to a motion to transfer, then a motion to transfer by

a party added subseguent to the venue proceedings may be filed

but no:t considered, unless the motion to transfer is based on .

the grounds that an impartial trial cannot be had under Rules

257-259 or on the ground of mandatory venue, provided that such

claim was not made by t+he other movant or movants.

Parties who are added subseguently to an action and are
precluded by this rule from having a motion to transfer considered
may raise the propriety of venue on appeal, provided that the

party has timely filed a motion to transfer.



Rule E7. Determination of Motion to Transfer

2. (b} Cause of Action. It shall not be necessary for
& claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shall be
taken as established as alleged by the pleadings. but When the

claimant's venue allegations relating to the place where the

cause of action arose or accrued are specifically denied, the

pleader is reqguired to support his pleading that-the-canse-ef
aetien-ef—a—part—thefeef7—aeefaeé-iﬁ*éhe—eeuﬁﬁy-ef—suif by prima
facie proof, as provided in paragraph 3 of this rule, that the

cause of action, or a part thereof, arose or accrued in the

county of suit. If a defendant seeks transfer to a county where

the cause of action or a part thereof accrued, it shall be
sufficient for the defendant to plead that if a cause of action
exists, then the cause of action or part thereof accrued in the
specific county to which transfer is sought, and such allegation
shall not constitute an admission that a cause of action in fact
exists: A defendant who seeks to transfer a case to a county

where the cause of action, or a part thereof, accrued shall be

]

eguired to support his motion by prima facie proof as provided
in paragraph 3 of this rule.

5. Ke-Rehearing. No Additional Motions. If a motion to

transfer is overruled and the suit retained in the county of suit

or if & motion to transfer is sustained and the suit is transferred

to ancther county, nc additional motion to transfer may be made by

a party whose moticn was cverruled or sustained except on grounds

that an impartial trial cannot be had under Rules 257-259.




No motion tc transfer may be granted a party who 1is Joined

subsequent to the ruling on a motion or motions to transfer, unless

based on the ground that an impartial frial cannot be had under

Rules 257-259 or upon a mandatory venue exception, and a

subsequently~joined party may file a motion to transfer based

upon_such grounds. A subseguently-joined party may not file a

motion to transfer based upon venue grounds previously raised by

another party, but such subsequently-joined party may complain on

appeal of improper venue based upon grounds previously raised in

the motion to transfer of another party.

Nothing in this rule shall prevent the trial court from

reconsidering an order overruling a motion to transfer.

Es--Ne-Rehearingz--If-venue-has-been-sustained-as-agaznst-a
metien-te-+ransfery;-or-if-an-aetieon-has-been-t¥ansferred-to-a
preper-eeunty-in-response-te-a-metien-te-transfery-then-ne-further
metions-te-trarsfer-shall-be-eonsidered-regardiess-of-whether-the
mevapt-was-a-party-te-the-prier-preceedings-er-was-added-as-a-
party-subseguent-te-the-vernue-procecedingsy-uniess-the-meti6n-t6

transfer-is-based-en-the-egreounds-that-an-impartial-triat-eannot-be

haé-urder-Rules~-257-250-er-en-the-greund-sf-mandatery-venue,
previded-that-sueh-elaim-was-net-avaiiabre-te—the-other-mevant

@

-mevamts.

Partzes~whe-are-ad ggently-te-an-aetien-ané-are

ﬂl.
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reelud ded-by-this-rute-frem-kav

Kl)

eernsidered-may-raise-the-prepriccy-of-venue-en-appeat;-provided

that-the-party-has-timeiy-£filed-a-motion-te-transfer.
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Mike Hatchell

Ramey, Flock, Hutchins, Jeffus,
McClendon & Crawford

P. O. Box 629

Tyler, Texas 75710

Professor William Dorsaneo
SMU School of Law
Dallas, Texas 75275

Gentlemen:

Enclosed is a new draft of proposed revisions to Rule B87.
These changes were prompted by Mike's recent letter regarding the
first draft. I believe that this new draft will satisfy our
mandate, subject to one question: Should the whole concept of
paragraph 5 be revised? The modifications embodied in this draft
are primarily technical clarifications with only minor substantive
changes.

Please give me your comments as soon as possible.
Respgftfully,

R. Docak Bishop~

RDB/bsl
Enclosure

cc: Ms. Evelyn Aventd/
Hubert Green, Esg.



Eule B7. Determination of Mction to Transfer

2. (b) Cause of Acticn. It shall not be necessary for a
claimant to prove the merits of a cause of action, but the
existence of a cause of action, when pleaded properly, shall
be taken as established as alleged by the pleadings. but When

the claimant's venue allegations relating to the place where the

cause of action arose or accrued are specifically denied, the

pleader is required to support his pleéding that-the-cause-of
aetien, 6r & part thereef, acerued in-the-ecumty-ef-suit by
prima facie proof, as provided in paragraph 3 of this rule, that

the cause of action, or a part thereof, arose or accrued in the

county of suit. If a defendant seeks transfer to a county where

the cause of action or a part thereof accrued, it shall be
sufficient for the defendant to plead that if a cause of action
exists, then the cause of action or part thereof accrued in the
specific county to which transfer is sought, and such allegation
shall not constitute an admission that a cause of action in fact
exisfs. A defendant who seeks to transfer a case to a county
where the cause of action, or a part thereof, accrued shall be
reguired to support his motion by prima facie proof as provided
in paragraph 3 of this rule.

5. Ke Rehearimg. No Additional Motions. If venue has been

sustained as against a motion to transfer, or if an action has been
transferred to a proper county in response to a motion to transfer,

then no further azdditional motions to transfer by a movant who was

a party when the prior motion to transfer was ruled upon shall be

considered regerdiess of whether the movant was & party to the



Frisr prececdings er war edce€ as & perty swbseeswert tr the
vernue proceedingsy unless the motion to transfer is based on
the grounds that an impartial trial cannot be had under Rules
257-259 or on the ground of mandatory venue, provided that such

claim was previously not available to the movant or to the other

movant or movants. In addition, if venue has been sustained as

against a motion to transfer, or if an action has been transferred

to a proper county in response to a motion to transfer, then a

motion to transfer by a party added subsegquent to the ruling on

another party's motion to transfer may be filed as a prereguisite

to an appeal, but it shall be considered as overruled by operation

of law upon filing, unless the motion to transfer is based on the

grounds that an impartial trial cannot be had under Rules 257-259

or on the ground of mandatory venue, provided that such claim was

not made by the other movant or movants.

Parties who are added subseqguently to an action and are
precluded by this rule from having a motion to transfer considered
may raise the propriety of venue on appeal, provided that the

party has timely filed a motion to transfer.
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Hubert W. Green, Esqguire
Green & Kaufman, Inc.

800 Alamo National Building
San Antonio, Texas 78205

Re: Rule 87
Dear Hubert,

. I have reviewed Judge Wallace's letter of Januvary 9, 1984. He
is right that neither the amended venue statute nor the amended rules
address this gquestion with any clarity. Rule 89's third sentence
touches upon the issue but doesn’t do so very clearly.

We did consider the matter when the drafts of the amended rules
were being circulated. But as in the case of several other matters
(effect of plaintiff's nonsuit; fraudulent joinder to confer venue),
we did not draft a provision to deal with the issue.

I agree with Judge Wallace that this issue should be addressed
by a provision in the rules because the current state of the law is
unsatisfactory. Prior to the amendment of the venue statute, the

~ cases on the subject basically provided the following answer to Judge
Wallace's guestion.

"The rule seems to be that, where cne of several defen-
dants files a plea of privilege to be sued in the county of
his residence, and the plea is sustained, if the cause of
action is a joint action growing out of joint liability of
all of the defendants, the suit must be transferred in its
entirety to the county of the residence of the defendant whose
plea is sustained. On the other hand, if the cause of action
against several defendants is severable, or joint and several,
the court should retain jurisdiction over the action in so far
'as it concerns the defendants whose pleas of privilege have
not been sustained, and should transfer the suit in so far as
it concerns the defendant whose plea is sustained.”

- The above guotation is set forth in the Texas Supreme Court's
opinign in International EHarvester Co. v. Stedman, 59 Tex. 593, 324

SCHOOL OF LAW
SOUTHERN METHODIST UNDEFRSITY © DALLAS. TEXAS 75275



Hubert W. Green, Esguire
February 16, 1984
Page Two

S.W.2d 543 (1959) quoting Johnson v. First National Bank, 42
S.W.2d 870 (Tex. Civ. App. - Waco 1931, no writ). Since a
literal application of the test ordinarily would require a
division of the case (i.e., there are very few instances where
defendants are only jointly liable rather than jointly and
severally liable), the courts have on occasion mouthed the test
but have actually applied a more practical principle. See e.g.
Geophysical Data Processing Center, Inc. v. Cruz, 576 S.W.2d4
666 (Tex. Civ., App. - Beaumont 1978, no writ) - applyving test
that when relief sought is "so interwoven” that case should not
be split up, entire case shculd be transferred.

My own view is that judicial economy would be better served
by not transferring part of the case, assuming the reguirements
of Rule 40 have been satisfied in the first place, i.e. assuming
that the claims against multiple defendants have arisen from the
same transaction or occurrence or series of transactions or
occurrences.

Once this matter is voted upon by the Committee, it will not
be a difficult matter to draft a prov151on for inclusion in either
Rule 87 or perhaps Rule 89.

Best regards,

William V. Dorsaneo, III
WVD,III:cr

¢c: Hon. James P. Wallace
Mr. Doak R. Bishop
Mr. Michael A. Hatchell
~——3Ms. Evelyn Avent
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GASTON AVENUE AT LA VISTA

August 29, 1983

Chief Justice and Associate Justices
Supreme Court of Texas

Supreme Court Building

PO Box 12248 '

Austin, Texas 78711

Re: Rules of Civil Procedure - Order of June 15, 1983
adopting amendments effective September 1, 1983,

Your Honors:

As you perhaps know from conversations with Justice
James P. Wallace, the new statute and the rules adopted by
the Court, affecting venue, were the subject of a _one day
institute in Austin last Friday, :

Some of our better scholars and practitioners conducted
the seminar in a very thought provoking manner.

There were two items which were raised in the institute
which might cause the Court to consider two areas of clarifi-
cation in Rule 87.

The first of these relates to sub-paragraph 2(b). It occurs
to me that the Court might wish to add at the end of the first
sentence following the words "paragraph 3 of this Rule” the
words "if such accrual is a venue fact denied by the defendant
and essential to the determination of the venue guestion.®
it occurs to me that the portion of the rule following the
semicolon implies that the denial of venue facts triggers an
additional burden of prima facia proof on the part of the claimant;
but if these venue facts which were denied (for example "agent
or representative” in a permissive venue or location of 1land
in a mandatory venue situation) do not involve accrual of a
csuse ©f sction in a particular county I see no reason why the
rleader would, in effect, be reguired to prove venue under the
general rules. Another way of stating the matter is to observe
that I think the Court meant to say that when the claimant's wvenue
allegations are specifically denied (which the Court é8id in fact
say) the pleader is reguired to meet those denials by some
prima facia proof, whatever those denials might be.



zZugust 29, 1883
Page 2

The second thought relates to paragraph 5 of Rule 87.
Although there was a sharp difference of opinion among at
least two of the speakers on this matter, it was observed
that the Court could not even change its mind about a venue
decision during the trial, or at the conclusion of the trial.
I do not read the Rule that way. The words "no further
motions to transfer shall be considered" indicates to me that
the Court meant no further motions by parties. It was observed,
however, that the Court could not reconsider his decision on
the original Motion to transfer, even though the evidence
during the trial clearly indicated that the Affidavit proof
was completely insufficient, and perhaps even fraudulent.
Since the Trial Court normally has 30 days even following
the rendition of a final judgmeni to correct any €rrors
he may think he has made, I can not believe it was intended
to limit the Court on a reconsideration of his venue decision.
Perhaps the Court might wish to add the statement that no further
motions "by the parties" would be accepted for filing or considered;
or perhaps add some phrase to the effect that the Trial Court
retains his usual powers to modify, rescind or reverse any

decigion he has previously made, so long as he maintains
jurisdiction over the case.

There was a good deal of speculation about the effect of
t+he "effective date", but any problem in this area appears
to be rooted in the statute and I'm not sure what the Court
might be able to do by way of rule making. I suspect most

cavtious lawyers will re-file a lot of things so as to comply -
with the o0ld procedure and the new.

I hope that these comments will be of interest to the
Court.

%@bett M. Martin, Jr.

RMM:vip

cc: Professor J. Patrick Hazel
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August 6, 1984

Hon. James Wallace Hon. Kent Caperton
Associate Justice State Senate

Supreme Court of Texas State Capitol Building
Supreme Court Building Capitol Stationm
Capitol Station Austin, Texas 78711

Austin, Texas 78711

Gentlemen:

I am writing both of you because I don't know whether my problem is
judicial or legislative. I think it is both, so I am addressing both of
you because of your membership on the civil procedure committees.

I applauded the Court and the Legislature in 1981 for authorizing
service of process by certified mail. However, it is just not working.
There are two reasons: the clerks, constables and sheriffs in most
counties simply refuse certified mail service, and when they accept it, .
they charge the same as for personal service, e.g., it costs $40 in
Walker County to have the District Clerk serve citation by certified
mail., You can't get it donme in San Jacinto County because no official
will accept it.

The statutes and rules that may have to be amended are Arts. 3926a,
3928 and 2041b, V.A.C.S., and Rules 103 and perhaps 106, T.R.C.P.

Art. 3926a states:

(a) The commissioners court of each county may
set reasonable fees to be charged for services
by the offices of sheriffs and constables.

(b) A commissioners court may not set fees higher

than is necessary to pay the expenses of
providing the services.

Art, 3928 provides:

fhe District Clerk shall also receive the following fees:

* * *

4. If a clerk serves process by certified or
registered mail, the clerk shall charge
the same fee that sheriffs or constables
are authorized by . . .[Art. 3926a] to
charge for service of process.

* * *

(Bracketed material added).



Justice Wallace and Sen, Caperton
August 6, 1984
Page Two

Art. 2041b provides:

If a public official is required or permitted by law
to serve any legal process by mail, including
process in suits for delinquent taxes, the official
may collect advance payment for the actual cost of
the postage required to serve or deliver the
process, or the official may assess the expense of
postage as costs. The charges authorized by this
Act are in addition to the fees allowed by law for
other services performed by the official.

Rule 103 provides, in part, that service by certified mail and by
publication may be made by the clerk.

Allowing Commissioners Courts to set fees is also not working. I
read the minutes of the Supreme Court Committee prior to the amendment
of Rule 103 and I know that it was amended largely because of the Harris
County backlog. However, personal service costs $20 in Harris County
and $50 in San Jacinto County, which has about 1% of Harris County's
population and maybe 10%Z of its territory. I can get Rule 106 papers
privately served anywhere for $20. In fact, that is probably the
neatest thing about Rule 103 (if it worked): for the price of a
certified letter ($2.65), I am automatically into Rule 106 if certified

service fails and can get private service cheaper than most sheriffs'
fees.

For certified mail service to work, I suggest that you may .have to
amend the above statutes and rules as follows:

(1) Art. 3926a or Art. 2041b should clearly state that the postage
is the only charge for certified mail service;

(2) A wmodest fee for fosting and for publication should be set
statewide - it costs no more to mail a letter or to stick a thumbtack in
a wall in Dallas than it does in Dime Box;

(3) The fee for serving two processes on the same person at the
same time should cost no more than serving one-. Believe it or not, it
costs $40 in Walker County to have a divorce petition served, but $80
when a temporary restraining order accompanies it. The officer gets $40
for signing his name an extra time.

(4) Rule 103 should be amended to provide that the sheriffs,
constables and clerks shall serve process, instead of may. At least two
clerks. have defended their refusal of certified mail on the basis that
may renders it optional.
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(5) Even if the officials accepted certified mail and even if it
were at a lower cost, I still would not use it. The green certified
mail card no longer has a box to be checked "dellver to addressee only"
as it used to. It now says "restricted delivery" and I don't know
whether this is the same or not. Maybe I'm being overly cautious, but I
can envision a court of appeals somewhere making a strict construction
because service my mail is in derogation of the common law or some
similar nonsense.

When it comes time for technical amendments, I would appreciate
your considering the above. I don't feel that any of the officials
involved will oppose you. All of them I have talked to approve of
certified mail. It merely takes some of the load off them.

Also, you might consider allowing anyone 18 or over to serve
process, as is now allowed for subpoenas. 1 would just as much regret
being thrown in jail because someone lied in making a subpoena return as
I would in having a default judgment taken for the same reason.

Very truly yours,

Doctrr oo

T

DOB:bp



Sl S
TINDALL 8 FOSTER '

ATTORNEYS AT LAW
2801 TExXAs COMMERCE TOWER
HousToN, TEXAS 77002

{713) 229-8733

CABLE. US VISA

L.TINDALL

""""Ya..mxw-wtu: e o e JupiTH G. COOPER
M, sOAAD OF LECAL SPECIALIZATION ErteN ELxins CRIMES
s C.FOSTER JuLte A. RIFAAT
LE -
anK

AD czmnr.b-mmm 8 NATIONALITY LAF
H.., SOARD OF LECAL SFECLALIZ ATION

March 10, 1983

Justice James P. Wallace
supreme Court of Texas
p. O. Box 12248

pustin, Texas 78711

pear Justice Wallace:

I am writing this letter to recommend amending Rule 106 of
the Texas Rules of Civil Procedure in regard to authorizing
private process service.

Our firm has experienced a great deal of frustration in
attempting to perfect service through the Constable's Office
here in Harris County. ©On the other hand, we have received
efficient and quick results when using a private process service.
The delay caused by having to first attempt serviece through the
Constable's Office, before using a private process service, has
caused great hardship to our clients in many instances. An
amendment to Rule 106 is endorsed by the Family Law Council as
well as the Texas Trial Lawyers Association, and our firm con-
curs in this endorsement and highly recommends it.

Thank you for your attention to this matter. My best
regards.

Very truly YOU;EE?
Ellen Elkins Grimes

EEG/sb
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January 25, 1984

Hon. Jack Pope

Chief Justice

Supreme Court of Texas
P. O. Box 12248
Austin, Texas 78711

Re: Rule 161, Texas Rules of Civil Procedure

Dear Judge Pope:

Please forgive my delay in bringing this up, but it seems to me
there is a further amendment to Rule 161 which might well improve
administration of Jjustice. Frequently, when some parties are
served and others are not served, the most appropriate reredy is
to sever the case so that the case may proceed to judgment
against those parties who are properly before the court and not
be held up awaiting service on parties as to whom a dismissal is
not desired.

Therefore, I suggest the rule be amended to read as follows:

"When some of the several defendants in a suit are

served with process in due time and others are not so
served, the plaintiff may either dismiss as to those
not served and proceed against those who are, or he may
take new process against those not served, or may
obtain severance of the case as between those served
and those not served, but no dismissal shall be allowed
as to a principal obligor without also dismissing the
parties secondarily-liable except in cases provided by
Article 2088 of the Texas Revised Civil Statutes. No
defendant against whom any suit may be so dismissed
shall be thereby exonerated from any liablity, but may
at any time be proceeded against as if no such suit had
been brought and no such dismissal ordered."

Sincerely, yours,

’

DON L. BAKER

DLB:1lg
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August 21, 1984

Honorable James P. Wallace
The Supreme Court of Texas
P. O, Box 12248

Capitol Station

Austin, TX 78711

Re: Possible bversights in the 1984 amendments to Rules 306a(l) and 165a.

Dear Justice Wallace:

Thank you for your letter of August 15 regarding my comments about Rules
296 and 306c. : .

Today I noticed another possible problem that I would like to bring to the
Court's attention. But before I do, perhaps I should mention that I am
currently writing a two-volume treatise for West on Texas civil trial and
appellate procedure. This is the main reason my study of the amendments has
been so intense lately. Perhaps this will explain the series of letters to you
-= and previously to Justices Pope and Spears.

1. The Official Comment to the 1984 amendment to Rule 306a states that
the rule collects all provisions concerning the beginning of post-judgment
reriods that ordinarily run from the date the judgment is signed. Rule 306a,
par, 1, was amended to include the court's plenary power to vacate, modify,
correct or reform a judgment. No mention, however, is made in the amended rule
to original recuests for findings of fact and conclusions of law or the trial
court's findings and conclusions in response thereto. Nor is any mention made
in R 306a, par. 1, to the filing of a motion to reinstate a case dismissed for
want of prosecution. The time period for these requests and filings all run
from the date the judgment is signed. Rules 296, 297 and 165a. Presumably
then, despite the intended purpose of the 1984 amendment to Rule 306a, par. 1,
these matters are not subject to the procedures of Rule 306a, par. 4, regarding

extension of time periods for failure of a party to receive notice of the
judgment.

2, Prior to the 1984 amendment to Rule 306a, it did not apply to
reinstatement procedures under Rule 165a. Walker v. Harrison, 597 S.W.2d 913
(Tex. 1980).. But now Rule 165a, par. 2, states that a motion for reinstatement
must be filed within 30 days after the order of dismissal is signed "or within
the period provided by Rule 306a." The rule also provides that if the motion is

Lubbock. Texas 79409-0001 /(806) 742-3791 Facultv 749-37R¢ -»



Honorable James P. Wallace
August 21, 1984
Page 2

not overruled within 75 days-after the judgment is signed, "or, within such
other time as may be allowed by Rule 306a,"” the motion is deemed.overruled by
operation of law. It appears that the quoted provisions of Rule 165a were
intended to refer to situations where an extension of the time periods were
obtained by a party under the provisions of Rule 306a, par. 4. But, as
discussed in the preceding paragraph, it appears that Rule 306a, par. 4, does
not apply to motions for reinstatement, since they are not expressly included in

Rule 306a, par. 1. The problem. can be solved by amending Rule 306a, par. 1, to
expressly include reinstatement under Rule 165a.

I hope that my comments have been helpful.

Respectfully,

St & LA

Jeremy C. chker
Professor of Law

JCW:tm
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Rules Committee

State Bar of Texas

P.0. Box 12487 ‘
Austin, Texas 78711

Re: Recent Rules Changes

Gentlemen:

In vour recent videotape Yyou requested comments on the proposed
rules. '

Rule 200 (Oral Depositions) now only requires "reasonable notice".
It seems to me there should be a presunption of how many days
notice is "reasonable notice"; otherwise, you may have a witness
who fails to appear and upon motion for sanctions raises the
defense that the notice was not "reasonable", thus interjecting
a fact question to be decided by the judge, taking the time -
expense and effort of all concerned. If the rule provided for a
presumption, it would place the burden upon the non-complying
party to ghow that the amourt: of notiee was not-reasonable.
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Rules Committee
March 7, 1984
Page 2

I commend you and the Supreme Court for the production of these
new rules. By and larcge, they seem to solve most of the problems
which have been in existence for many years.

\
SON

. i~ y A % 3
2 TV Y coa A
Richard H. Kelsey
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January 25, 1984 M /
Hon. Jack Pope
Chief Justice

Supreme Court of Texas
P. O. Box 12248
Austin, Texas 78711

Re: Rule 201, Texas Rules of Civil Procedure

Dear Judge Pope:

It may be too late to say so and I'm not sure where I missed the
boat earlier, but there is a change which I suggest is needed in
Rule 201.

Subdivision 3 as amended maintains the rule that notice to the
attorney of record dispenses with the necessity of a subpoena if
the witness is a party who is represented by counsel. It has
been my experience that there is no advantage to serving a
subpoena with all of its attendant expense and delay even in
cases where the party is representing himself and does not have
counsel of record. Once a party is before the court, it seems to
me that a subpoena to a party should not be necessary to require
the attendance of a party at his own deposition. I suggest that
Subdivision 3 be amended to read:

"When the deponent is a party, [after the filing of a
pleading in the party's behalf by an attorney of
record,] service of the notice upon the party or his
attorney shall have the same effect as a subpoena
served on the party. If the deponent is an agent or
employee who is subject to the control of a party,
notice to take the dep051tlon which is served upon the
party or the party's attorney of record shall have the
same effect as a subpoena served on the deponent.™

Travis County, for example, now charges $50.00 for service of a

subpoena. High court costs are another topic, but if they
continue to be a fact of llfe, then it seems it does not serve
the enpds of justice to require expenditure of substantial amounts

of court costs money unnecessarily.

S‘in%urs,

DON L. BAKER

DLB:1lg
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AUSTIN, TEXAS 78701-2186

January 25, 1984

Hon. Jack Pope
Chief Justice

Supreme Court of Texas
P. O. Box 12248

Austin, Texas 78711

Re: Rule 161, Texas Rules of Civil Procedure

Dear Judge Pope:

Please forgive my delay in bringing this up, but it seems to me
there is a further amendment to Rule 161 which might well improve
administration of justice. Frequently, when some parties are
served and others are not served, the most appropriate remedy is
to sever the case so that the case may proceed to Jjudgment
against those parties who are properly before the court and not
be held up awaiting service on parties as to whom a dismissal is
not desired.

Therefore, I suggest the rule be amended to read as follows:

"When some of the several defendants in a suit are
served with process in due time and others are not so
served, the plaintiff may either dismiss as to those
not served and proceed against those who are, or he may
take new process against those not served, or may
obtain severance of the case as between those served
and those not served, but no dismissal shall be allowed
as to a principal obligor without also dismissing the
parties secondarily liable except in cases provided by
Article 2088 of the Texas Revised Civil Statutes. No
defendant against whom any suit may be so dismissed
shall be thereby exonerated from any liablity, but may’
at any time be proceeded against as if no such suit had
been brought and no such dismissal ordered."”

Sincerely, yours,
7

DON L. BAKER

DLB:1g
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January 9, 1984 EX

Judge James P. Wallace /400
Supreme Court of Texas

Supreme Court Building

P. O. Box 122438

Austin, Texas 78711

Dear Judge Wallace:
1 write you at the suggestion of Ju

In examining the proposed 200 rule changes in preparation for
the Video Tape Teaching Progra zed for the first time the
major change being proposed i i

The Rule as it now stands, as 1 understand the language, will
mean that an objection to the form of a question and an objection
to responsiveness of answers must be made at the time the deposi-
tion is taken or those objeetions will be waived.. The effect of
this Rule, I suggest, will increase the cost of litigation
substantially in Texas.

(1) The making of these two types of objections, which will
be very, very common in most deposition situations, will inerease
the length of depositions substantially - my estimate is about
one-third.

(2) Most law firms send their most inexperienced stable mem-~
bers to take depositions. In many situations the law firm, that is
careful, will feel the necessity of providing for a deposition of
an important witness a senior experienced lawyer. An inadvertent
waiver is terror, as I am sure you remember from your own practice.
Again, this procedure, which I suggest will occur in many cases,
inereases the cost of litigation in Texas.

I note that the original proposed Rule 204 as found on page 60
of the Agenda for the Advisory Committee did not ineclude these
- waiver provisions. I suggest that this proposed change may have
occurred without proper consideration and thought. 1In the area in
which 1 practice, 95% of our depositions are taken for discovery
purposes and not to be used in any manner, except occassionally
for cross-examination, in Court. The lengthening of the deposi-



Page Two.
proposed Rule Changes
January 9, 1984

tion record provides no additional discovery, but forces every
deposition to be taken with the care, length and preparation that

is now used for expert witness depositions to be used in lieu of
personal, appearance in Court.

When 1 read the 204 revision, 1 assumed it was taken from the
Federal Rules. 1 do not do enough practice in Federal Court to
be intimately familiar with the Federal Rules without case by case
perusal. I have read Rule 30, this morning, and I determined that
the waiver provision is not inecluded in the 1883 Rules.

1 suspeet the proposed Rule 204 change will effect more
lawyers and more eclients of lawyers than any other change proposed
in the new Rules. 1 am just wondering if you and the committee
recognized that faect at the time that the waiver provisions were
added to the original proposal on page 60 of the Agenda.

Before we inflict more costs on our over-burdened publie and
remove a few more citizens from the list of those that can afford
to use the Texas Court system for regress of wrongs, I ask that
you and your committee rethink the minimal value the proposed rule
change has in contrast to the enormity of its cost.

I1f 1 were a cynie, I would assume that this rule change was
motivated and sponsored by the Court Reporter's Association or
those dedicated to the ultimate removal of the Court system &as &8
means of resolving disputes in Texas.

My congratulations go to vou and the large number of fine
lawyers that have worked on these revisions for an excellent =.
overall job. 1 send my best wishes for the restoration of Rule

204 to the Agenda proposal.

Yqu¥s very truly,

J. Hexris Morgan

JHM/ teh
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'June 20, 1984

RE: Texas Rules of Civil Procedure

Honorable James P. Wallace
Supreme Court of Texas
Supreme Court Building

P. O. Box 12248

Austin, Texas 78711

Dear Justice Wallace:

I recently viewed a videotaped presentation by Chief
Justice Pope and others on the amendments to the Texas Rules
of Civil Procedure effective April 1, 1984. Although I
generally applaud the work of the various Committees and the
Court with respect to these amendments, there is one pro-
vision in new Rule 204 that I think is going to create more
problems than it solves. The provision to which I refer

- concerns the waiver of objections to the form of questions

and responsiveness of answers if not made at taking of oral
deposition.

The new Rule is silent on whether this provision with
respect to waiver may itself be waived. However, my guess
is that it was the intent of the Committee and the Court
that such a waiver of the waiver provision would not be
possible. What this will lead to (and I am seeing it
already) is a greatly increased number of objections as to
form and responsiveness at the time of the taking of the
deposition, thereby lengthening the deposition and increasing
the resulting expense to the client. The problem is com-
pounded when there are multiple parties, each feeling the
necessity to make its own objection. Since a very small
fraction of depositions taken are ever read into evidence,

the need ever to object under our former practice rarely
arose.
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May I suggest that the Court and the Committees con-
sider further revision of-theRule whereby the parties would
be allowed to agree that objections. to the form and respon-
'siveness could be postponed until some date prior to trial,
say ten days, when they must be filed in writing. I assume
that the Court's concern was that the reservation of all
objections sometimes served as a trap for the unwary, and
possibly resulted in the unavailability of necessary testi-
mony. The approach I suggest would allow any party to
demand- that such objections be’ made at the time of the
taking of the deposition, but. _would allow the parties to
modify that requirement for those depositions that in all
likelihood will never be used at trial except possibly for
impeachment: purposes. - The problem of a witness' death,
disability or unavailability could be solved by allowing the
trial court to allow the use of leading questions or nonre-
sponsive answers contained in depositions if substantial
rights of the parties were not prejudiced thereby.

Perhaps the above suggestion complicates what the Court
has now simplified, and that may be undesirable. However, I
hate to see depositions turned into a circus of objections
virtually mandated by the new Rule. At any rate, I appre-
ciate the opportunity to put forward my thoughts:

Best personal regards.
[/////foii.fruly yours,
Daniel A. Hyde

DAH:dc
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MEMO Lo &pz), 22 7/5)
TO: Judge Wallace 7 °2674;23/
FROM: - Judge Barrow March 6, 1984
RE: 1984 Amendments - Texas Rules of Civil Procedure

. It has come to my attention that the amendments due to
W take effect April 1 may need slight revision. Specifically, there
f*are four different rules that need to be pointed out as possible

y sources of confusion.

i

i

(1) Amended Rule 204(4) requires a party to make objections to the
form of questions or the nonrespomsiveness of answers at the time a
deposition is taken or such objections are waived. One problem
. that could arise because of this change is that the party noticing
,‘\vand taking the deposition will be unable to object at trial if his
N opponent introduces the deposition into evidence. The party who
3 took the deposition generally will lead the adverse witness, and he
-waives the "leading" objection by failing to raise it at the
deposition. Thereafter, when his opponent seeks to use the deposition
at trial, including the leading question, no objection may be made,
since the deposition is considered to be the evidence of the party
introducing it.

It is possible that the rules should provide that an
objection to the form of questions is not required if the party has
no reason to make it at the time the deposition is taken. Also,
should the parties be permitted to agree to waive objections. [

(2) Rule 206(3) provides that the deposition officer shall furnish
a copy of a deposition to any party upon payment of reasonable
charges therefor. Nowhere in the new rules is there a provision as
to who must pay for the cost of the original transcription of a
deposition. : 014 Rule 208a, which has been repealed, stated that
the clerk shall tax as costs the charges for preparing the original
copy of the deposition. If the Court wishes to bypass the court
clerk in this matter, some provision should be included in the
rules to clear up this situation.

(3) Rule 207(2), which deals-with the use of depositions in a
susequent suit between the same parties, states that such depositions
may be used in a later suit only if the original suit was dismissed.
This rule originally was taken from Federal Rule 32(a)(4), but the
federal rule has since been amended to do away with the requirement
that the first case have been "dismissed."” The federal rules
advisory committee concluded that the "dismissed" language was an
"oversight" that had been ignored by the courts. This language is
included in the Texas rules, and. it may be that it should be deleted.

(4) Rule 208(a) allows a party to notice a written deposition at
any time "after commencement of the action,” which presumably
means the day the original petition is filed. Thereafter, cross-

questions are due within ten days. It would be possible that the
time limit for cross-questions could lapse before the defendant is
required to answer. ‘This problem is taken care of in the oral
deposition rule, Rule 200, because it ‘requires leave of court if a
party wishes to take an oral deposition prior to the appearance day
of his opponent. A similar reguirement should be provided for in
the case of a deposition on written gquestions.



MEMO

TO: - Judge Wallace
FTMs Judge Barrovw March 6, 1984
RE: 1984 amendments - Texas Rules of Civil procedure

1t has come to my attention that the amendments due to
take effect april 1 may need slight revision. Specifically, there
are four different rules that need to be pointed out as possible
sources of confusion.

(1) Amended Rule 204(4) reguires a party to make objections to the
form of questions O the nonresponsiveness of answers at the time a
deposition is taken or such objections are waived. One problem
that could arise because of this change is that the party noticing
and taking the deposition will be unable to object at trial if his
opponent introduces the deposition into evidence. The party who
took the deposition generally will lead the adverse witness, and he
waives the "]eading” objection by failing to raise it at the
deposition. Thereafter, when his opponent seeks to use the deposition
at trial, including the jeading question, nO objection may be made,
since the deposition is considered to pe the evidence of the party
introducing it.

1t is possible that the rules should provide that an
objection to the form of guestions is not required if the party has
no reason to make it at the time the deposition is taken. AlsO.
should the parties be permitted to agree toO waive objections.

(2) Rule 206(3) provides that the deposition officer shall furnish
a copy of a deposition to any party upon payment of reasonable
charges therefor. Nowhere in the newvw rules is there 2 provision as
to who must pay for the cost of the original transcription of a
deposition. 014 Rule 208a, which has been repealed, stated that
the clerk shall tax as costs the charges for preparing the original
copy of the deposition. 1f the Court wishes to bypass the court
clerk in this matter, some provision should be jncluded in the
rules to clear up this situation.

(3) Rule 207(2), which deals with the use€ of depositions in a
susequent suit between the same parties. states that such depositions
may be used in a jater suit only if the original suit was dismissed.
This rule originally was taken from Federal Rule 32(a)(4), but the
federal rule has since been amended to do away with the requirement
that the first case have been ngismissed.” The federal rules
advisory committee concluded that the ngismissed" languagée was an
"oversight“'that had been ignored by the courts. This language is
included in the Texas rules, and it may be that it should be deleted.

(4) Rule 208(a) allows a party to notice a written deposition at
any time "after commencement of the action," which presumably
means the day the original petition is filed. Thereafter, Cross—
guestions are due within ten‘'days. 1+ would be possible that the
time 1limit for cross-guestions could lapse pefore the defendant is
required toO answer « This problem is taken care of in the oral
deposition rule, Rule 200, because it requires jeave of court if a
party wishes to take an oral deposition prior to the appearance day
of his opponent. A similar requirement should be provided for in

+he case of a deposition on written guestions.
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(3) Examination. The witness shall be carefully examined, his testi-
mony shall be recorded at the time it is given and thereafter transcribed by
the officer taking the deposition, or by some person under his personal
supervision.

(4) Objections to Testimony. The officer taking an oral deposition
shall not sustain objections made to any of the testimony or fail to record
the testimony of the witness because an objection is made by any of the
parties or attorneys engaged in taking the testimony. Any objections made
when the deposition is taken shall be recorded with the testimony and
reserved for the action of the court in which the cause is pending. Except
in the case of objections to the form of questions or the nonresponsiveness
of answers, which objections jare waived if not made at the taking of an
oral deposition, the court shalljot be confined to objections made at the

taking of the testimony. » w\:&% :2 cortrrrey

Change by amendment effective April 1, 1984: Section one is former Rule
204 revised; section 2 comes from former rule 205: section 3 from former
Rule 206; section 4 from former Rule 207. A major change is the waiver of
objections to form of questions and responsiveness of answers if not made
at taking of oral deposition.

Rule 205. Submission to Witness; Changes; Signing

When the testimony is fully transcribed, the deposition officer shall sub-
mit the deposition to the witness or if the witness is a party with an
attorney of record. to the attorney of record, for examination and signature;
unless such examination and signature are waived by the witness and by
the parties. )

Any changes in form or substance which the witness desires to make shall
be entered upon the deposition by the officer with the statement of the
reasons given by the witness for making such changes. The deposition
shall then be signed by the witness, unless the parties by stipulation waive
the signing ar the witness is ill or cannot be found or refuses to sign. If the

. witness does not sign and return the deposition within twenty days of its

submission to him or his counsel of record, the officer shall sign it and
state on the record the fact of the waiver of examination and signature or
of the iliness or absence of the witness or the fact of the refusal to sign
together with the reason, if any, given therefor; and the deposition may
then be used as fully as though signed; unless on motion to suppress, made
as provided in Rule 207, the Court holds that the reasons given for the
refusal to sign require rejection of the deposition in whole or in part.

This is a new rule effective April 1, 1984. Former Rule 205 is incorporated
into Rule 204. This new rule is former Rule 209 with modification. The
modification gives the court reporter authority to file an unsigned deposi-
tion for both party and non-party witnesses.



McGOWAN & MCcGOWAN, P. C.

I MoGowan A PrOFESSIONAL CORPORATION Mar
894-1978) ATTORNEYS AT LAw P O Box 71
119 SOUTH 6TH STREET BrownwFIELD, TEXAS 79316-0071

BrowNFIELD, TEXAS 79316-0071
Bru MCGOwWAN
Wi J. McGowan I

BRraADFORD L. MOORE AREA CODE 806

S — PHONE 6€37-7585
Keiry G. MOORE September 22, 1983

Mr. George W. McCleskey
Attorney at Law ’

P. O, Drawer 6170
Lubbock, Texas 79413

Dear George:

It is my understanding that you may be & current member of the
Rules Committee. If you asre not on the committee, then I assume you
would know where to channel this letter.

For some time, I have been concerned about the fact that in
Texas a party may pay a jury fee at any time, and I have even had
that happen up to the day before trial was scheduled to begin and
the Judge go ahead and remove the case to the jury docket. It seems
this happens more frequently with defense attorneys, but I have had
about equal experience on both sides of the case. What I would like
to see happen is for the Supreme Court to go ahead and wake a rule
change that would a2llow either party to have & jury triel upon
payment of the jury fee at _any time within six months from the date
the case is filed, Although this does not conform to the federal
rules, I believe that it would give ample opportunity for each side
to evaluate the case and to decide whether in fact a jury waes needed
to hear the facts. Hopefully, this would avoid the problems which I
have been having regarding being on the non-jury docket for 1 1/2-2
years, finally getting to trial, then having the other party pay
2 jury fee and having the case removed to the jury docket for en
additional 2 1/2-3 years before we could possibly get to trial. I
do not see anything fair about this type of tactics since I see they
are done only for delay purposes. Further, it seems it is & great
inconvenience and hindrance to the Court inm scheduling cases, and 1
would ask ‘that you present this proposal, or im the altermative
forward it on for consideration,.

I zppreciate your cooperation &snd considerstion regarding this
matter.

e ows o o



STATE BAR OF TEXAS

COMMITTEE ON ADMINISTRATION OF JUSTICE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF CIVIL PROCEDURE.

{.  Exact wording of existing Rule: Rule 204. &ppeal Tried De Novo.

cases brought up from inferior courts shall be tried de novo.

TOVOZErRARC—TOTMOO® >

1. Proposed Rule: {Mark through deletions 1o existing rule with dashes or put in parenthesis; underline proposed
new wording; see example attached).

Rule 264. BAppeai-Tried-Be-Heve. videotape Trial.

! 63585—‘559&§-hé°3?—§EBF-.—iBéePiGE—EGHEES-Sha;}:—BE—‘EE:'Eeé—ée—ﬁe\-‘e.

2 By agreement of the parties, the trial court may allow that all
3 festimony and such other evidence as may be appropriate be pre-
4 Sentead at trial by videotape. The expenses Oof such vigeotape re-
§ cordings shall be Ta2wed &8 costs. 1f any party withdraws agreerent
g Lo a viaectape trial, the vigeotape Costs that have accrued will
7 pe taxed acainst the party witharawing from the acreement.

8

g

10

11

12

13

14

15

16

17

18

19

20

21

e,

-

- s
Brief statemnent of redsons for requested changes and advantages 10 be served by piopused new Rule:

Respectiully submitted,

ool MName
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/-ﬂi“ JAMES C.ONION
5 JUDGE 73R° DISTRICT COURT
- BEXAR COUNTY COURTHOUSE
ﬂ// ¥y SAN ANTONIO,TEXAS 78205
_ June 14, 1983
pon. Jack Pope
chief Justice
cupreme Court of Texas

courts Building
pustin, Texas 78711

In re: Rule 265(a)

pear Judge Pope:

ps 1 understand, this Rule was amended in 1978 to eliminate the
reouirement of having to read the pleadings to the jury. The
rule was intended to have the attorneys summarize their pleadings
jn everyday language rather than reading a lot of legal words
which most pleadinas contain and which meant nothing to most
jurors. 1 thought this was a great improvement. However,
unfortunately, it did not work out that way. The trial attorneys,
good and bad, are using the same as 2 tool to completely argue
the entire facts of their case, often witness by witness.

Hence, they do not summarize their pleadings but their entire
case.

I attempt to control this problem, but many trial judges do not
because of the wording of the Rule, and hence, when the lawyers
come to my court, they want to do the same thing they have done

in other courts. The net result is that we hear the facts from
all sides during voir dire, then again in opening statements to
the jury, then again from the witness stand, and then again during
closing arguments. So in every jury case we hear the facts four
times. This is a waste of judicial time.

Pule 265(a) in part says, ". . . shall state to the jury briefly
the nature of his claim or defense and what said party expects
to prove and the relief sought . . ."

- Attorneys not only state what they expect to prove, but go into
the qualification and the credibility of each and every witness
and into many immaterial and irrelevant facts and conclusions.
In addition, most attorneys do not know how to be brief. 1
would suggest that Rule 265ta) be amended to read, v, ., . shall
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state to the jury a brief summary of his pleadings.” And eliminate
the phrase, "what the parties expect to prove and the relief
Sought." 1 feel that this would be in 1ine with the committee's
yntention just prior to 1978, according to my reading of the

record made by the committee. Right now we have two closing
arguments to the jury.

{1 fully realize that it will be sometime before any attention can
pe given to this matter. However, I hope it will be properly
filed in order to be considered at the proper time by the proper
committee.

ery truly yours, ¢

C L

Onion

James C.

JC0/ebt
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December 13, 1983

Honorable Luther H. Soules, III, Chairman
Supreme Court Advisory Committee

Soules & Cliffe

1235 Milam Building

San Antonio, Texas 78205

Dear Luke:

I have had complaints-suggestions concerning several rules so
I will pass them on to you for your committee's consideration.

Some members of the court as well as several lawyers have
expresseu concern that present Rule 272 is unduly restrictive and
results in an 1njust1ce in instances where specific objections are
made tc the court's charge but the trial court does not specifically
rule on the objection. The most common suggestion is that the
rule be =zmended to require only that a specific objection be made
in the reccrd. The trial judge would thus be made aware of the
objection but he could not refuse to rule and thus avoid having his
decision reviewed on appeal.

Rule 296 and 297:

Profcssor Wicker's letter is enclosed.
Rule 373:

It/ has been suggested that Rule 373 and Rules of Evidence 103
are inconesistent, i.e., under the Rules of Evidence the attorney
could tell the 3judge in narrative form what his witness would
testify to and thus preserve his point for appellate review. Rules
of Procedure 373 requires a bill of exception setting out the
proffered testimony. The committee may have suggestion as to which
if either of these rules should be amended.



Honorable Luther H. Soules, III
December 13, 1983
Page 2

Rule 749:

This rule provides that in a forceable entry and detainer
suit an appeal bond must be filed within five days of judgment.
The rules of practice in justice courts, specifically Rule 569,
provides five days for filing a motion for new trial in the
justice court and Rule 567 provides that the justice of the
peace has ten days to act on the motion for new trial. 1In a
recent motion for leave to file a petition for a writ of mandamus
we were presented with a situation where the defendant filed a
motion for new trial five days after judgment, the next day
the justice of the peace overruled the motion, but it was too
late to file an appeal bond under Rule 749.

The dguestion presented is whether forcible entry and
detainer actions should be an express exception to the rules
of practice in justice courts so as to clarify the procedural
steps such as occurred in the above case.

As usuval I leave further action on these matters to your
and the committee's good judgment.

Sincerely,
‘»‘),n'/t’:/\—
James P. Wallace

/ .
Justice

JPW:fw
Enclosures

P.S.

I am enclosing a letter from John O'Quinn concerning
Rules 127 and 131. Ray Hardy's correspondence has been
previously forwarded to you.
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TayrLor, Hays, PrRICE, McConN & PICKERING
ATTORNEYS AT LAW
200 TWO ALLEN CENTER
HOUSTON, TEXAS 77002
(713) 854-1111

May 14, 1984

Mr. Hubert Grleen
Attorney Law

900 Alame’National Bldg.
San AntHnio, TX 78205

RE: Rule 296

Dear Hubert:

Pursuant to your request to send this letter to you with a
copy to Justice Wallace, I am writing to point out the question
I had with respect to the new Rule 296, Tex. R.Civ.P.

There is a discrepency between the amended Rule 296 as it
appears in the pocket part in Vernon's and the Rule as it
appears in the pull-out to the February, Texas Bar Journal. As
Garson Jackson and Justice Wallace's office have informed me,
the pocket part version is incorrect.

My question is whether there are any published explana-
tions or bar comments as to the change in Rule 296? Under the
prior Rule 296, it applied to hearings over motions to set
aside default judgments. As you know, the Court often conducts
an oral hearing in which testimony is presented. Thereafter,
the motion to set aside a default judgment may be overruled by
operation of law seventy-five (75) days after the default
judgment was signed. Under the case law the Appellate Court
might review the trial court's findings of fact and conclusions
of law as to this hearing. See
Dallas Heating Co., Inc. v. Pardee, 561 S.W.2d. 16 (Tex.Civ.
App.-Dallas, 1977, ref.n.r.e.). Now that the rew rule has
eliminated the "by operation of law" wording, does it mean that
the Appellate Courts do not need findings of fact and
conclusions of law on these matters, or that the "signing" in
Rule 296 also applies to the operation of law time period? See
Int'l. Specialty Products, Inc. v. Chem-Clean Products,
Inc., 611 S.W.2d. 481 (Tex.Civ.App.-Waco, 1981, no writ).

' In Guaranty Bank v. Thompson, 632 S.W.2d. 338, 340 (Tex.
1982), the Court held that a motion to set aside a default
judgment "should not be denied on the basis of counter-
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testimony.” Accordingly, the dropping of the language in Rule
296 may have been done because findings of fact and conclusions
of law are no longer necessary for appellate review.

Sincerely,

TAYLOR, HAYS, PRICE, McCONN
& PICKERING

L2 By

David R. Rickel

e

DRB/1lmm d
cc: Justice James P. Walla%/
Supreme Court of Texas

P. O. Box 12248
Capital Station
Austin, TX '78711



(PM Texas Tech University

. i, School of Law
///@)M/ August 6, 1984

Honorable Jack Pope, Chief Justice
The Supreme Court of Texas

P.0. Box 12248, Capitol Station
Austin, TX 78711

Re: Apparent unintended anomoly in amendment to the Texas Rules of Civil
Procedure, effective April 1, 1984

Dear Justice Pope:

I have recently discovered an apparent anomoly created by the amendments’
to Rules 296 and 306c, effective April 1, 1984. The problem is created where
a premature request for findings of fact and conclusions of law is made and a
motion for new trial is filed,

Rule 306c was broadened to include prematurely filed requests for findings

of fact and conclusions of law. If such a request is prematurely filed and a
motion for new trial is filed, the request is deemed to have been filed on
the date of (but subsequent to) the date of the overruling of the motion for
new trial. This amendment would have created no problem had Rule 296 not also
been amended to require a request for findings and conclusions to be filed
within ten days after the final judgment is signed, regardless of whether a
motion for new trial is filed. The pre-1984 version permitted a request to
be filed within ten days after a motion for new trial is overruled.

Reading both the amended rules together, if a premature request for
findings and conclusions is made. and a timely motion for new trial is filed,
the request will be deemed to have been filed too late if the motion for new
trial is overruled more than ten days after the judgment is signed. This is
quite possible, of course, since Rule 329b(c) allows the trial court 75 days
to rule on a motion for new trial before it is overruled as a matter of law.

- If this result was intended, please excuse my having taken up your
valuable time. If it was not intended, I hope that I have been of some
assistance to the Court.

Respectfully,
Jeremy C.” Wicker

Professor of Law

JCW/nt

Feabbanl, Yoo TAANA NANAL 2anr S ia Amna - . wia mm—e -



LEGAL AID

BEXAR COUNTY LEGAL AID ASSOCIATION
434 SOUTH MAIN AVENUE, SUITE 300
SAN ANTONIO, TEXAS 78204 (512) 227-0111

@ A United Way Service

March 19, 1984

Justice James Wallace

The Supreme Court of Texas
Box 12248

Austin, Texas 78711

Re: 1984 Amendments to the Texas Rules
of Civil Procedure, Rule 329.

Dear Sir:

The revision to Rule 329, Motion for New Trial on Judgment Following Citation
by Publication, effective April 11, 1984, permits a motion for new trial following
judgment on publication to be filed within two years after entry of the judgment,
but provides that:

d. If the motion is filed more than thirty days after the judgment
was signed, all of the periods of time specified in Rule 306a(7)
shall be computed as if the judgment were signed thirty days
before the date of filing the motion.

As I read this new rule, and as it was explained in the videotape training
provided by the State Bar of Texas, it is designed to kick these proceedings
into the normal appellate timetable, which means that the motion is overruled
by operation of law if not decided within 45 days after filing, appeal bond
must be filed in 60 days and the record must be at the Court of Civil Appeals
70 days -after filing of the motion.

This action, of course, reverses at least forty years of caselaw on the issue
of when such a motion should be decided, and is probably an advance toward
prompt disposition of such suits. The revision committee may, however, have
overlooked the effect of failing to also amend subsection (a) of Rule 329,
which states:



Justice James Wallace
Page Two
March 19, 1984

(a) The court may grant a new trial upon petition of the defendant
showing good cause, supported by affidavit, filed within two
years after such judgment was signed. The parties adversely
interested in such judgment shall be cited as in other cases.
(emphasis added)

This last sentence has been interpreted to mean that certified mail service
on the attorney of record for the publication plaintiff is not sufficient. Gilbert
et al. v. Lobley, 214 SW2d 646 (Tex.Civ.App.- - Ft. Worth, 1948 writ ref'd).
Personal service on the parties adversely interested and an opportunity to reply
"as in other cases" has been the rule. 4 McDonald, Tex.Civ.Prac. §18.23.2
(1971). Since filing the motion tolled the two-year period this procedure was
reasonable, and no time limit was imposed as to the period within which the
motion had to be determined. 4 MeDonald Tex.Civ.Prac., §18.23.1 (1971).

‘The new time limits, combined with the old practice relating to service of
citation creates obvious problems. Citation as in other cases would permit
the respondent to answer on "the Monday next after the expiration of 20 days"
after service (Rule 101). After answering, a respondent is entitled to 10 days
notice of a setting (Rule 245), Therefore, under the best possible conditions
of citation and setting, movant would have 14 days or less fo get an order
granting new trial entered. Furthermore, since the time runs from the date
of filing the motion, a respondent can effectively defeat a motion for new
trial simply by evading service.

It appears to me there are two appropriate remedies to this dilemma. First,
the court could allow Rule 21a service of the motion for new trial following -
publication upon the judgment plaintiff's attorney of record, so that issue could
be joined and the matter decided as in other types of motions for new trial.
This resolution seems questionable to me, since most attorneys do not maintain
contact with former clients in any systematic way. It is probable, therefore,
that Rule 21a service would prove ineffective to give actual notice to the
parties affected, especially when the judgment may be discovered a year or
longer after entry. Second, the court could compute the time limits from the
date issue is joined, or from the date of service on the last respondent to be
served, rather than from the date of filing the motion. The rules relating
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to due diligence in issuance and service of citation which have been developed
with respect to tort suits could be applied to prevent abusive delays in
proceeding with such motions; it should also be made clear that respondents
to such motions are not entitled to more than the minimum notice of hearing
provided by Rule 21, or such time as is provided by local rules relating to
other motions (in Bexar County this is normally 10 days).

In the meantime, as a senior attorney at Bexar County Legal Aid, I am advising
my younger co]leagues to issue citation and notice of a hearmg, so that the
respondent is given a settmg on the motion within 45 days after filing. I
have also advised them to issue certified mail notice to the attorney of reecord
in the hope that an answer will render the service question moot.

I appreciate your time and attention in reviewing this comment. If I have
misconstrued the revision or can be of any assistance in addressmg the problem,
please feel free to call on me.

Sincerely,

O A

CHARLES G. CHILDRESS
Chief of Litigation

CGC:lph



Date: April 6, 1984

TC: THE ADMINISTRATION OF JUSTICE COMMITTEE
Subcommittee to Study Rules 354, 355 and 380

The committee appointed by the Chairman to study the above

Rules makes the following report:

We have had correspondence from the Court Reporters
Association and I have talked to various reporters and trial
judges in reference to the Rules and the following were the
only complaints we had:

1. The Court Reporters complained that there was
no Rule requiring the appellant to pay for the
Statement of Facts where a deposit for costs
or a cost bond was filed. This was corrected
by Rule 354 (e) of the Rules adopted by the
Supreme Court effective April 1, 198&4.

2. Rule 355 did not require that the person filing
the affidavit of inabilityv to pay costs had to

give notice to the Court Reporter. The sub-committee

has prepared an amendment to this Rule, a copy
of which is enclosed herewith. The portions added
to the presert Rule are underlined.

[¥S)

Rule 380 provides that the court reporter shall
not receive compernsation for preparing a Starement
of Facts where an affidavit of inability to pa
costs is filed. The Court Reporters feel like that
they should be paid for their services as most
court repcrters are busy and have to employ people
to transcribe the testimony and that they should
-be paid 2s in criminal cases under Article 40.09

of the Code of Criminal Procedure. The sub-committee

feels that this is a2 matter not to be changed by

the Rules, butr should be submitted to the Legislature.

anVy member has any suggesticns they would like to present
the subcommittee prior to the meeting on April 14, please
contact Judge George Thurmond at Del Rio, whose address is
follows: Judge George M. Thurmond, P. O. Box 1089, Del Rio,
xa2s 78840 - phone (512) 774-3611.

v

) O Hh

=3t et b
m 0

Respectfully submitted,
s Y
James /H. Milam, Chairman
Subcommittee

v/



RULE 355 (As Amended):

(2) When the appellant is unable to pay the cecst of
appeal or give security therefor, he shall be entitled to
prosecute an appeal or writ of error by filing with the clerk,
within the period prescribed by Rule 356, his affidavit stating
that he is unable to pay the costs of appeal or any part thereof,
or to give security therefor.

(b) The appellant or his attorney shall give notice of
the filing of the affidavit to the opposing party or his attorney
and to the Court Reporter of the Court where the case was tried
within twe days after the filing; otherwise, he shall not be
entltlea to prosecute the appeal without paying the costs or
giving security therefor.

(c¢) Any interested officer of the court or party tc the
suit, may by sworn pleading, contest the affidavit within ten
days after the affidavit is filed, whereupon the court trying
the case (if in session) or (if not in session) the judge of
the court or county judge of the county in which the case is pending
shall set the contest for hearing, and the clerk shall give the
parties notice of such setting.

(d) The burden of proof at the hearing of the contest shall
rest upon the appellant to sustzain the allegations of the affidavit.

(e) 1If no contest is filed in the allotted time, the

allecations of the aifidavit shall be taken as true. If & contest

is filed, the court shell hear same within ten davs unless the

court signs an oOrder extending tne hearing within the ten gay

perioc, but shall not extena the time Ifor more than twentv zccificnal
davs. 1II no ruling is mace on the contest within the ten dav

perioc or the period of time extended by the court, the allegsaticns

O the ariidavit snall pbe taken as true.

(£) 1If the appellant is able to pay or give security for
a part of the costs of appeal, he shall be required to make such
pavment or give such security (one or both) to the extent of his
abilicy.
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May 2, 1984

Mr. Hubert Green
Attorney at Law
600 Alamo National Bldg.
San Antonic, Texas 78205

Re: administration of Justice Committee
B2 (proposed)

please find enclosed proposed Rule 364a.
As you can séee€ there have been some changes made which were pre-
sented recently, and hopefully these changes will satisfy any

objections made at our last meeting.

I am, by copy of this letter, asking that Ms. Avant send a CopyY
of this proposed Rule to the members of the committee.

Sincerely,

Guy E. BEopkins

GEH/blh

encl.

cc: Evelyn Avant
State Bar of Texas
Box 12487
Capitol Station
raustin, Texas 78711
Luther Soules
Jim Kronzer
Michael Hatchell



(Proposed) RULE 364a

STAY OF ENFORCEMENT OF JUDGMENT OR ORDER
PENDING APPEAL

In 1lieu of a supersedeas bond provided for in Rule 364a,
the court from which or to which an appeal is taken may
order a stay of all or any portion of any proceedings to
enforce the judgment Or order appealed from pending on
appeal upon further finding that the appeal is not
frivolous, not taken for purposes of delay and that the
interest of justice will be served by a stay-

Either court may vacate, 1limit or modify the stay for
good cause during the pendency of the appeal. A motion to
vacate, 1limit, oOr modify the stay shall be filed and
determined 1in the court that last rendered any order
concerning the stay subject to review by any higher
court. :

Any order granting, limiting, ©OT modifying a stay must
provide sufficient conditions for the continuing security
of the adverse party to preserve the status gquo and the
effectiveness of the judgment or order appealed from.



py, L/-fl/
MICHAEL J. REMME /\ /
ATTORKEY AT LAY
PARKWAY CENTRAL SUITE 725
611 RYANPLAZA DRIVE
ARLINGTON, TEXAS 76011

(817) 460-7301 or 275-7029

July 17, 1984

Rules Committee

Texas Supreme Court
Supreme Court Building
P.O. Box 12248

Austin, Texas 78711

Gentlemen:

I prcpese a change to Rule 438 (Affirmance with Damages
for Delay), which should have the effect of further reducing
frivolous appeals.

I recently was faced with a meritless and frivolous
appeal in which the record was was virtually free of
preserved allegations of error. We wished to ask for delay
damages under Rule 438, but in briefing cases under the rule
I became aware of several cases- never reversed- which held
that by asking for such relief, one opened the entire record
to scrutiny for error, whether such error was preserved by
timely objection, or not. We decided that the risk was not
worth the damages obtainable, and did not assert the claim
for damages. I have reason to believe that the doctrine
announced in these cases effectively nullifies the purpose
behind Rule 438, and suggest an Amendment, as follows:

Rule 438

Where the court shall find that an appeal or writ of
error has been taken for delay and that there was no
sufficient cauvse for taking such appeal, then the appellant,
if he be the defendant in the court below, shall pay ten per
cent on the amount in dispute as damages, together with the
judgment and interest and costs of suit thereon accruing. A
request for relief under this rule shall not have the effect
of permitting consideration of unpreserved allegations of
error. '

Such an amendment to the rule, in my opinion, would
restore its intended wvitality, and would remove the hazard
presently associated with its invocation.

Yours truly,

Michael J.' Remme

MIR/pcC
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Mr. William V. Dorsaneo, III
SMU School of Law
Dallas, Texas 75275

Mr,., Michael A, Hatchell
500 1st Place
P. C. Box 629
Tyler, Texas 75710

Mr. Luther H. Soules, III1 .~

1235 Milam Building
San Anteonico, Texas 75205

RE: Administration of Justice Committee
Rule 452

Gentlemen:

Our efforts with West Publishing Company, National
Office of State Courts and others has begun to bear fruit in
furnishing information for the subcommittee and committee to
consider in connection with possible revision o£SR 452 I
would like to have some opinions of substance to Teport to
the committee at the next meeting although I do not believe
we can undertake an actual revision o0f the rule before
receiving at least a consensus on an apprcocach. From what I
have heard and some of the enclosures indicate, it is my view
that the cuestion of "unpublished opinions" or "selective
publication” may well become a public issue. Enclosed are
three articles which were forwarded tc me by the editorial
department of West Publishing Company which surveys the
available information with respect to the publication of
cpinions.,

. Please let me have your views at your earliest conven-
ience, g

Sincerely,
/:’/ i '-";J; -

ohn Fea

L

[

| her

’

cc: Mry. Hubert W. Green
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SELECTIVE PUBLICATION: AN ALTERNATIVE
TO THE PCAY

Haxry { ¥ AnsTEAD®

“Of the cases that come before the court in which 1 sit, a majority,
1 think conld not. with semblance of veason be decided in any way but
vone. The law ond ita application alike are plain. Such cuses are pre-
destined, so te speak, o wlivmances without opinion.”

Cardozo’
INTRODUCTION

The last few vears have been « tinie of tiemendeus activity and change
within Flerida's appellate justice svsiem. In 1977, the rries of appellate pro-
cedure were substundually revised® In 197¢, a filth orpellowe disirict was
crented,® and the Industrial Relations Commision, the iraditional reviewing
tubueal for workers' compensation appseals, was abolished, apd swtewide
farisdiction for veview of 21l workers’ conmpensation: apprals placed in the
Cirst District Court of Appeals finally, snd perhaps mosi significantly, a
constizutional amomdoeent pussed in 1959 redefined the Florida Suprome
Court’s jurisdiction.” In =dd’tion 1o these structural and peocedural changes.
there was a sobstantial mcicase 1 the number ol judges serving on the
district courts ¢F aprent® and these courts substanunil reviee d ibeir inernal
provedures for procuss g cppeals.” Almest all oi these changes ressilied tom

pressures created by the eperiaons crease in ropeals filed daering the 10047
and 1970 and croar the conseguent state appellate court oveslond
W

state appellate sysiems, and naany believe the proliom has roached aisis pro-

Appellate ovairload hay wxdsted for some time throughont the fuieral aud

#B.A. 1960, Univerditv of Florida; LL.B. replaced by J.1. 1w6f Universitv of Fioridn,
LLAL, 1981, University of Virginia, Member of the Florida Yar, Julge, Fourth District Court
of Appezl for the Suie of Tlorida.

LB, Carnozo, by Narcer oF ue Jumear Pradrs. 364 (1971 (ofrring 1o his
sepviee on the Dow Yorkh Conrt of Appeals). Cardoro subsequently dnressed this evtimale
w “nine teuths, pothips raae” Bl Cazporzo, THE GROWIE OF THE Law 0 (1928,

2. See Mann & Whley, Fie ida’s hew Appcllate Rules, 52 Fra. B.J. 1200 (1978).

3. I 7e The Giration of the Dintvice Court of Appeal, Tifth Diswrict, 374 So. 21 872
(Fra. 1579).

4. Mizmi-Dade Water & Sewer Authority v. Commmie. 353 S0 24 127 AL, 1979

3. Fra. Coxst. ave. V. £5b (1680). See generally Eoplan’, Flunier & Vililam | Cortifu-
tional Jurisdiction of the Ssomeme Court of Flerida: 1980 Nejormn. 20 U Fra L. REv. 157
{1980) ({(dclineatinyg i1e inivictional veforms).

4, In re Advisory Opmnion o Governor, 374 So. 24 90y Tle 179,

7. See,eg., Tuore Rule G031, 874 8¢, 24 @92 (Fla) (per curima) (s piing Fio g T
of Appcilate Frovedure ¢ 331, which allows disuict court en baie piacesl; ’
Sa. 24 700 (19705 (7. ibe emlier adopuios of the en hanc qukl.

£, See RErPORT oF ~1o Cosoassion on 1ME Ficsnwpa Arrrppavi COtrRT St
fMavch 18, 1979 (o “de wide the Flerida Supteme Coort, Tallavesies, Yhrida) Therinafier
cited as Report].

85,1 dndtpiow %47

BT at i
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portiors® Naturally, with the inccase in appeals filed there hag been a
corresponding rise in the nmmber of appellate opinions issued. In response (o
complaints that the cowts wec producing wie opinions than could be
propurly assimilated. anud that many gji:Fons held 0o e cedential value. niony
juricdictions have stopped publishing ail of tho opinions.i® Ahous i
¢mapiaints from Florida's Lecal comnmmity have not surfaced publicly, in 1980
Chiel Tistice Alan Swaibcig requested the Appelivte Rules Committee of the
Fiorida Dar Association to stady the sclcctive publication concept and to muke
recommendations conceraing i adoption in Florida. Subscgnentdy, the
committee voted unanimousiy 1o ieport s opposition 0 implemientation of
any form of selective pubhcuion.

The purpose of this article is to examine the concept of relective publica-
Gon as it has been utilized in the United States and to conrare ihat practice
with the current Fiovida opinion practice. This articic focuses on the bmpact
sclective pubiication wounld have on the Fiorida appclinte justice system. It
concludes with a proposed solution to the problems of the Lurgeoning uppellate
wworTlond and the prolifcration of opinions. which inteprates the selective
publication concept wi:h Florida's current opinion practice.

SYLEGIIVE PUBLICATION
The term sclectize nablication refers io the practice whaely only certain
sppettate court opininas At published iu an official repoiter. For onumple,
under such a practice. nome Florida district court of a3 pen} opinions, all ot
which tie West Pulilishing Company presently wrints in the Sonthern Hopovter,
would not be published. An unbublished opinisn would remain part of the
official court record and pvailable to the prblic, but its disnibution waould be
Lnited to the pertics Uie tiial court, and oziers having a specific peed. The

PR PR
appellate panel issisg e opinion, or some vtha body, suclt as the st
Tighest cowrt, would Jeteraine whether the epiniun wourll be pu‘ulishul

Mast scleciive publication systoms are enshodied in court ruies the highest
court in the jurisdivticn adobpte spadic stanadnros ter pu‘»lu.ﬂ.mu vary widely.

9. Sece Carrington. { mwesd Docket: and the Corts of Appealcc The Tineat le the
Funrtion of Rewview an:d the Nafional Law, 82 Harv. Lo Ky, “a2 (170 Hepkivs, Appriigts
Overload: Prognosis. Dingrest and naietie, ArTEIae G, Ao, T 85, 0D (R8I

10. Ilopkins, stifta s o Bl 9.

11, Minutes of the Appciate Rules Comminee of 1 Thaidy Bar Awwlinon gune 26
1451y (on file witin the Fiovkin Bas Asociaten,
Minutes].

12. 1d.

12, Onc widely followed model Tule pre

1. Staundard [ Peblicatior
An opinjon of the (highest courty or of the Jintymceghos oure 5
be desigiated Ly publicaunn unless:

Taoldissee, Flovhlan Devenafior oted

Hall nnt

a. The opintm extablishes a now rule or Iaw or alters or motifier an cxisiing
ruie: or

b. The opinfen hivolves a fegal fssue of continuing pubhic fuirwest nr

¢. “The opinien criticizes existing law; or

d. The opinion yesohves an apparei cenflict of authority.

2, Opinions of the court shall be publiched only if the nezjority of the judges
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Some rules simply provide that an opinion must have precedental value to be
published, while others invoke a piesuzapticn against publication and require
a case to mect strict and detailed thresholid tests belore publication is author-
iced.1¢ Publication is typically reserved for opinions that establish a new mile of
law; that alter, mo 'ify, explain, or o wicize 2n existing rule of law: that resolve
issues of continuing puldic interest, resolve conflicts ot law; or that apply an
existing rule of law 1o a novel fucnal sitnation Publicstion ruics frequently
provide that unpublished opinions, since they have been detenmined to be
of no precedentiai value, may not be cited as precedent in any other ¢ase®
The primary purposc of these provisions is to discourage tne private publica-
tion and use of unpublished opinions o defeat the original purpose oL se-
jective publication: reducing the body of case law that necds to be exanined
to determine the curront state of the law.

Under the piovisions oi some selective publication vales, pancl decic-
ing the case may deaide 1o publish only « portion of an opinient The panel
is ulso cncouraged o make an early decision comcerning publication, usuallv
ot the time the decision corference s held, so that the author may save time
1o drifuing the opinion, wate in the knowledgy dhay i is baended yvimanily o
cosnmumnicate the tourts dotision to the partics, and bot o e-tahlish any last-
jng lpat principhe® Sure juredictions alo avthoric an independent bedy, in
pie Tstanee a spocial commmiee of court adiaiuivivators anidd pedpes, (o make
the poblication decisivn® Muost siates with intersediate sppodaie conrs

participaung in the deddsion find thai o sfandad for publication as sct out
in section (1) oi tads tale i saily o d. Concarring opinions shindl be published
only i the mojoity opinion s publisned. bissentirg opinioas may e
published il the divonting judge dewrmines that w standad far publication
as set out in ~cetim /Ty of this rule is sarisucd, The (highest couris may
order an wopublisied epinjon of the (ntermietinte onrty o 2 coneniring
or disscuiing opindon in that cours published.

I the staudad for publication s set out in sectron {1

(]

{ of the role

satisfied as 1o ~uby o part of an opinion, only thut parg <l be published.
1. The pudpes who detide the case thafl eonsider she question of whetier or

nei to publishc an opbraen A the case before or ae e L the wrding

assigriment s made, and at that iime. it approprizie, they shall make
tentative decision ot to publish,

5. Al opinions that are not fond o sausly a standand dor ;ablbication s

prescribed by section (1) of thic sele shall be mavhad, et

Lrsigratea for
Puhlicatinn. Opinions anerxed, Noo Designatad o 1rLlicatd

ai, shall not be

cited as precedent by any comt or i any briei or other muierials presented

10 anv 0Byt
Arvsony COUNCIL &N AIPTULATE JUTTICE, STANDARDS FOR PUricaTIon OF Joouaan Opmens
(1473 [lereinafier cited as STaNDARDS FOR Pusricationy.

14. see Reynolds & Richman, dn Evaivgiion of Linied Fubiiatien tn ihe United
Sites Court of Appeal: The Price of Rejorm, 45 Ul Cim L. Rev, 570, e 0 (6

15. Sece, £.g., STANDARDS 1OR PUBLICATION, supra note 9 (ue
ihireshold 1ests met).

16. BSee, eg., id.

17. See, e.g., id.

18, See, e.g., id.

19. . See,eg., WIR. Gexn Arviicanion 1350,

i
publicaio unless eeuiiin
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limit seicciive publication to intormediate court opinions, while providing for
publicatiun ot all opinions of the state’s highest court.?

History of Selective Puyblication

Although the medern sclective publication movement has its reots in the
appeliate boom of the past twenty years, the concepe of selective imblit'ation
is not new. Complaints concerning the prolifcration of npptilate opinions
and the legal community’s inability to deal with the resuiting mass of pubiished
reports extend to the beginning of case 1aw publication.?

Selective publication by privaic publishes remains the rule among dvil
law systems. NO yegular or official 1epertu: systems similer o those of this
conntry exist in those jurisdictions, and it is left to private legal publishers
1o choose which opinions ;e sutficiently noteworthy Lor publication. In pracrice,
few opinions arce actually publi:‘,hcd in those jurisdictions. G course, these
systems 1ely almost exclusively on detailed civil codes as the source of their
1w, while the common Luts systems rely substantinlly upen case 1,>1ecedem.72
T.on in Iogland, however, wheso the common law was born, publication
g peiiawe epinions us Lieen the exception sather thon the ruie® 1t vas
v ol the mideninescenth century ihat selected Puglish cases bepan 1o 35
repoitd inoany regular manner, and cven todny only a small prreentoge of
Casms Lre publi:hcd"—'* Yor vxample, e All England Law Reports, the larpus
collection ol cases published m England, contains only ahout three volumes of
cases each year.®

The reporiing of appeliate opirions in thi country fotlowed o patiern
smilar 1o the Fnglich piachee timough most of the sineicenth cevtury.® Fri
vate reporters and ;.’t\‘.\)'iis‘mu:: seiected the opiniuns, Of i mapy cases the
pordons thereef, reporied in their prblications. In the latter half of the nine-

o0, Ser, e.g., CarL. Sur. CT. RiLE w76,
oy, “Thns, a5 ihe volling of & :pnowball, it

seieaselh in bulk in eiery sgs, uill it be-
comes ntterly unmanageablc, ... 1 must pecessatily vause ipnorance in the proiossors and
apd 1 sofession ilself; because the velumes of thie Yow are ot casily mastered” Tr RIELLIWROFF,
THE Lanouac OF ThE Law 141 (1958) (quoting Lord Flalch.

01 See gc:zmcil}- al, 7a~NpER, THE F AW AKI Procrs. :31-%4 (1980% (puoting Yi. C.ROSS,
PRICEDENT 1% Exnristt Law 12.22 (3d 4. 1977)).

24, The dewrmination of which cases to repart i< 10f1 1o the puablihers, whoe emyploy
nO Precise srandards for solerting puhlis?ublr cascs:

What finds its way int the pages of the law 1enomis Is, however, troan exient a
paaiter of happersiante. 1t has been estimmed thar emiy

about z quarter of the
decistons of the Civil Division of the Uouri of Apnest apy ar in the ofbicially sanctioned
Weealy Law Reports About 70 per cen? of those of the liouse of Tods and the
Privy Council appear and abont 10 per coat of thesw of the Court of Appral
Crismiual Division. Tie body of case law as refiecied in the Weelly law Jeports
grows at tue Tate of three volumes per yoad.
1d. at 1.6, The Inglish have repeatedly rejected propoesals that all opinions be officially
reported, aljecting that such 2 systein would impose o, much strain Tupon an already
overworked judiciary.” M. Woarnre & R.OWatkry, Tiir Excrisi Yanal Sastosa 142 (19763 ‘
24, Sre M. ZANDER, Supira notc o7, at 146
or. ld.

s
0§ Revnolds & Richrun, supra noie 14, 8t 57500
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teenih century, federal and state appellate courts began cfficially reporting all
of their opinions, and private publishers grudually jost conuol of the publica-
tion decision.*” Today, West Publishing Company, the official reporter for the
federal courts and most of the states, publishes virtually all of this country’s
appellate opinions and many federal trial court opinions as well.?

'n contrast to the unified court systems of most countries, the United States
has a Lsfurcated judicial system. In addition to the federal judicial system, each
state has a judicial system complete with its own appelitie courts, Despite
their scparate existence, the state and federal systems gencrully share the same
legal traditions and a great deal of unilorniity in their laws, As u resulg, a legal
rescarcher may have to scarch for published authority not only from his own
state, but also from other states and the federal cowrts to properly answer a
legal problem put before him.r®

As our country has grown, activity in our appellate courts las more than
kept pace. Literally millions of appeliate opinions have been published. Since
1207, West Publishing Companv alone has publixhed 2.351,781 upinjons.*°
In 1831 West published 206 volumcs of federal and regicual! reperts contain-
ing 54,10% opinicns.® Iudexing and organizing this huge bedy of case law, so
that pertinent authority can be efficiently rerrieved, results in obvious difficul-
ues. 'To meet the legal community’s immediate need to knuw the current law,
new puablicatiors, usually {focused on one or more subject areas, have becn
develaped. These publi.ations supplcment the large array ot reporss. dipests,
neatis's und encycionaGus that have waditionally heen relica apei to ornanize
thie body of law 110 uvsatle form. * Modern techuelogy has abo moved into
e i with the dec bhpaor of compnier assisted storage and vetrieval
systems.” Notwithsiand sig these attempts to confirne the onstaught of published
opinions w manncable bowads, the modern legal vescarcher faces an enormous
and expensive task i scarching for opinions with precedentiz! value.

Even befere rhe recent appellaie cxplosion. somre members of the legal
¢ommunaity were aitic:! of the blanket priblicatiou of all appellate opiuions
regardicss of preccdenticl value. Onez of the earliest and strongest criticisms
came fiom Dean Roscoe Tound, who observed:

After reading upwards of fourteen hundrzd double-column pages
of judicial opinions. carcfully sifted from many thousands of pages in
the National Repoiter System, one is impelled to ask why paper, printer’s
ink, labor, and shelf room should be devoted to the perpetustion of

27. Id. at 576.
28, id.

2 For example, states vecently adopting the Uniforia Commercial Code fregrentls look

to decisiohs of other states for guidancs in constining the Code provisions.

3t Lenter from Donna Bergsgaard, Monuseript Depariment of West Publishing Comrany
to the author (March 19, 1982) (contirminz a previous telephone interview).

81, Id.

32, See Jucobstein, Some Reflection. on the Contre! of the Publicotion of Appellate
Court Opinions, 27 Stax. L. Rev. 791, 795-96 (1975,

33, Ser Newbern & Wilson, Rule 21 I":,m:rr:if'n! end the D

suprpearing Court, 32 Apr,
T Rev. 37, 30460 (1678).
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what for the largest part is avowedly but repetition of dhings long
far.ilinr and is too otten merely elaborate elucidation of the obvious=?

Others, including members of the judicimy, echaed Pound’s sentiments;®
however, no effective movement to curtzil the prolileration of appellate
opinions began until 18962, when Fugene Prince published an ariicle in the
American Bar Association journul assailing  the continuing practice of
publishing all appellate opinions regardless of precedential value.™

Prince’s article has gonuieily been aredited with giving buam e the
modern movement toward sulective publicution. Prince reasoned that practical
difficultivs mandated relarm of the continued publication of all appellate
opinions. He contended the time and expense that incmnbers of the legal com-
munity mu., devote to keeping abreast of the law in such a system would,
i indeed it had not abeady. vlimately become pr shibitive. He further noted
that most Jecisions involve obvious points of law, the outcome of which is
important ¢nly to the interested parties”? Although the justification dor sz

}. 1ri1iia, APIELLATE JUDiCIAL OPINIONS 509 (1974) (quoting R. Yound).
See id. at 30910,
35. Prince, Law Books, Unlimited, 48 ABA. L 13% (1962).

=

[ R &L ]
St

e

37, Dne to the imputance of Prince’s views, it may be best 10 consicder his views un-
tartslied by trapslation:
3 4 orinted  iudicial decisions tay “Le 1 o ond aa
American printed jwedicial decisions today pumber about rwo snd a fuartel
mill’on. The rate of increasc is sharply, ste: iy annl ominowdy up. The fity nears
from 1:90 1o 1810 produced 50,000 yepoise! decisions; the next fifty wears. ending

in 1040, 1,250.000; add six or seven nnndred thoesand weore for the past vwenty yeais.
and we have two and a guarter mithion plus.

The staje of afuirs is shaply preposterous. It har zheady iepaired and must
ev. wreally desroy the veason for our present system. The indennite preservation of
reroated o cisions iy fnstifend largeiv an the pound of ceriaing —so that the luwyer
can advise his client. Wher bocls get zo hanereis that the lawyer cannot afford
to by, hotse or read them or reconcile gomliets therein, the vasic purpose fuils,

Tl must be secopnised that there B ohien soud rooson for anmions ot some
Yenpth, even in simple cases, The normal Jeipani cares pothing abont the tapac
o il opision in bis case on the future of Taw. Nor i he interesied in the meriz of
the opuion as a Jrgal esay. e is interested an the tesuit and, after all, the courtsy
primary duty (exeeplions 1o be recognized in 3 few ficlds when basic guestions of
great public interest ave imolved) is to setile private dispuies by deciding cases. De-
velopment of the law is incidental,

1f the decision is adboeise, the lerer wants to hnow why. and while no opinion is
ever sutiiactory Lo ihe Joser, his sespect for the couris will be less fmpuited *f the
opining gives 2 hasis for assuring him that his peints were fuirly consideira, This xs
csential in all oF clmest L3 criminal @aoos and anany civil ones, and iy tute
a lot of pages.

Tut if the opinion holves nd new point of law, if the court’s disrussion proceeds
on settterd legal principics, or holds wpon a conmmenplace factual sitiation that the
evidence s sufficient ta support the findings, why shovld that opinion go beyond the
partics of the court of {usther veview, i such there st Loth the parice, and the
revicwing court are entithed 1o the reasons for 2 decision; hence the answer 1o the
problem before us is no abolition of written opinions .. . sondered. ... Why should
the issiting court not conscientiously exerch ¢ its right to say “Thi. cpinion i venvlered
for the benefit of the parties and reviewing courts; it is not {0 be offx 1ally 3encried
not cited as a precedent?”
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lective pubiication has since been expanded, Prince’s views romain the comer-
cione for most sclective publication sysiems.

Tu 1064, the Culifornia Supreme Court responded to Prince’s call for re-
form by becoming the fnt state Ligh court to adopt a s¢ ective publication
1ule applicable orily to its intermediate appellate comrts. By 1975, the Californin
Gierict courts of appeal wern publishing only sixtcen percent of their
<s;>inions.““ Also in 1964, the Tadiriod Conicrence of the 17,.ired States reconi-
mended that federal courts pubiish enly opintons with genaral pre cordential
alues® Subscquently all federal circmit courts af appenl have adopted the
vractice of sclective publication.*® )

Terhaps the single greatest impetus to the sclective publication movement
was its 1975 endorsement by the Advisory Cowicil on Apactlate Justice ™ The
Council, compused of distinguiskad fawyer,, law srofessons, and Juelizs,*?
dded judicial titne savings as 2 cubseantisi justification tor calective 1ublicas
tion, The Council suggested that appchiate judges should identify cases which
Jo not merit published opinions; drult shorter, €8s };O‘Li:‘xcf.‘ opinions on ericl:
cases: and utilize the time saved to resolve the more difficult cases.??

Although judicial econom? was not Prince’s focus, it has heen a 1a0joT Teason
why selective publication has Leen cmbraced by muny nwembers of the oved
worked appellate judiciary. Appeliate judges generalty 1ogmd oy

i writing
4, their most laborious task.® One study condduded opirict, writing corsimne’
thirty percent ol an appellate judge’s time.ss This fuure appears sspraintly

Genificant whon one considers thaw 2 busy appelinte jndge must anniniy soed

housands of briefs and rmumorinda; liston to oral arguments; coufer with

T rrath s that apiniens in.pertant to the paviies but nnt o the law Gieuld
1 H H

not go i ihe permanzint hoals The fine theught which as expioese doisetl oo

GO ctee is LBARIMOuS

BRI R

ard i wnaniciols sao thot the (enits, if e
Wt gan remady the sitmation ao 117 3% COnLeTRS

Siona 135,

53, D.WiiRIN, MANUAL Ox SPPELLATE Comnr Omntwe T e

2. See Reynolds & Richman, supra wote 14, a 575,

40, Id. -

41, See STANDARDS FOR PUBLICATICN, supra note 1%

49, Smith, The Selectine Pubiication of Opirions: One Court’s Expericuce. 37 Ak L.
Rev. 26,28 (1978}

£3. In remarks ditected to the Ninth Chcuir Juliciul Cenference, one COMNeNtaTeTr
stated:

{Tihe uppublished opimom i« [uster and vasier tor the coust. dince .t is nicnded
prizoarily fur the Liipme and dor e instruction of the rial court, it of whorm
Looow the matter toostary with, cunsivierablt foss drorongh expo-ido is requited, Since
the epinion will not he cited ae sutbority, tiere need be less pruning and polishing,
Thv piemivm on vescarch and ermdinion goes wewn, the promijum on simple exposition
goes up. .

Assuming that the unpuilished opinion has same fext aud s not a < aple *uflirm™
or “yoeversed,” the question uriscs as o procistiy how much tiwme is trulv saved.
wWithout a time study one canpot know this: from my own couversations, 1 csimate
that the time saving is about haif.
¥yanh, Remarks Before the Ninth Circuit Judicial Conjerence, Juon

J. Wiater 107 2t 3L
44, shuchman & Gelfand, Tiw Use of Tocsd Rule 21 in tire Fijth Gircuir: Cane Julfes
Nelect Cases of "N o Precedential Value™?, 22 Exfory L. 195, 200 (108G,
Ld

45, Id.

3

1
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collezgries and ides review records: conduct research; keep abreast of current
fane: reviow, rule, and prepare prde;s on motions; and supervise his staft.e®
Sclective publication has been endorsed by an inpressive arriy of practic
11g 41LOTREYS, THEMDETS of the judiciary, and appetlice scholarss™ The American
Sar Association’s Commission on Standards of Judicial Adminisitation has
en-lorsed the concept in its Stendards Releting to A{);‘Jellat:: Courtss® Today,
in aldition to all federal circuits, thirty-iwao srates and ti- Disuict of Colum-
bia have adopted some form of selective publication® Typicaily in those
turisdictions, no moie than fifty percent of opinions ave published.® The
majo ity oi the states that have not adopted the practice have no nter
mediate appellate courts 2nd enjoy @ modest volums of appeals.®

Criticisms of sclcetive Fublication

Although sclective publicaiion is now accepted in the vast majority oi
jurisdictions. the practice has heen the subject of subsiantial CODLIOVETYY. Some
comimentators argue all appellate opinions have precedential valug, while
others criticize sclective publicntion’s various practical aspeais o7 eficcts. Among
ouier comylaints, critics ciaim the practice undermines the principle of stare
decisis; denies publication to many cpinions o1 precedential value; reduces

j;xdicia\. accountability, pub'ii»: conhdence in tie Lourts and the Qu;ﬂi;\j of
appellate review: and ignorc: the impracticality of the no-citation e
; Proponents of the starc Jdegisis principiz cloim all coses b

Ve SOMIE RCe:
ceruial value, nltiough somue sany Le of mo

ce value inen others® U'pdo; our

55, For imstanee the curren! apypelinte casclead recommended by the Flegida buprome
(ot is B0 assigied cases per judge. Judges sit in poacls of thres. therefme ihe Lo
caseload of a judye undey such nostaainrd B 7R cases anpuaily, IE 1we bricts sl one

sicmorandum were inviehed in each cane th judees woirld vead 225

Y GOCUTICH S annually.

For discussion ol this standard. ~ve Kioom, suprt poile 3. One wi

avimum caseivad o HID wsciuned €8
CarminaTON, It Miamon & M. RO NEREG, JUSTRD ON Appeal 143 (1970
4~ “nuth supre pote 42.

apyeilate praviice suggests 2 1

48, SrAnGORDS RFLATING TO ATPELLATE CourTs § 537 19T, {(approted craly) O
Cjier citod as ApeELLATH STANDARDS].

45, hose states employing sclective publication arc Alaska, Arizona, Askensas Calnornia,
¢ olorado, Delaware, H. vaii, Dhinois, Yadiana, Towa, Yansos, kentucky, j.onisany, Mareaad,
AMicvgan, Rississippi, Nevada, New Jersey, New MMewicu,

Okiuhoma, Penmsvhiania, South Caroling, Sovhy Dakota, Tennessce, Tevas, Uth, Virginie,
15 zshingon, and Wisconsin, This list was compiled irom 1esponses to a sunvey conducted
by e authoy of appullate judges in cnch state [hereinafoar cited as Surveyl.

50, Ser generally Reynolds & Richman, supra uste i, 8t 589.

51. The states without selective publication

New York, North Carolina, Chic,

are Alabormia, Coaneciicut, Florida, Georgia,
idahn, Maine, Masiachusetts, Minnesetq, Missouri, Moentuna, Nebrarka, New Hampshire,
Norin Dakota, Gregon, Rhode Island, Vermont, ot Virginia, and Wyoring. Sve Survey,
supra note 49,

59. Walther, The Noncilation Rule and the Concept of Stave Decisis, 61 Mara. L. REV.

581 (1978); An Euglish rcspoose o compuierized sesearch

1iay aise zpply here:
It proceeds upon the

specicus astamption thay all judgments 31@ worthy of prescIia-

tion and eitaticqn, which is roavifestiv not the ca~e. I anvthing, it would tead to

cacourace the treads adveried 1o eariier —pamely the obrecsive citntion of case-law
:

as an ond in jself and the unintellipent srmch alier oradt pn’(cdom.
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common law tradition and the principle of stare decisis, like cases are to be
decidesd alike. By this process, the resolution of iedividual cases gradunly
refines and shapes the law. Under this view, npinions are like the tiny dots
m a chiid’s connect-the-dots picture puzzle, ench ons helping o fiesh cuf u
morce disiinct image of the law: as moie are conmected, the cmeiging image

becomes sharper; if some dois are left out, the picture is blurred.

Sclective publication advecates concuie cases are seldom exactly aiike,
but respond that the issuc is whether the distinciions between them ure
really material or imporiant to legnl de.clopment®® Once a legal rule or
principle is well established, repeated apnlication to similar lactual setting
does little to sharpen the law's imaze. For cxample, in a petition for past.
comiction relief in Florida, + defendant gencraily may not raise rssues thad
cuuld have been raised in a plenary appeal frem his original conviction.®
Defendnnts nevertheless continue to raise such issues, trial coarts contiaue
to denv their petidons, and defendants continue to appeal these rulings. In
weuld appear to be of little inteiest to anvone cther than the parties involved
to puint cut 1epeatedlv that such issues should have been raized on plenary
appeal. The underlying question is whether all opinicns are of sufficicnt valus
to justify the same writing, publishing, indoxing, distributing, stoiing, and
researching costs. In other words. the outcomes of cases controiled by well
established legal principles mav pot adid encugh to the bodv of law to justify
widespread distribution.

Critics of selective publication invariably cite instances whrre 2 case of
apparent precedential valac was not selected for publication.™ Particular
unpublished opinions hive bren carefully diss

issectec 1o demonsirate their sub-
stantial precedentini value® These commentatoss contend tost even if some

opinions coutain no Liceedential vabuy, many valuabie opinions may be It
tn the body of case Jaw throngh adoption of inadequate selective pubiication
criteria Or €rroneou: .,

spination of such aiwria. Systematic studies of ju-
dicinl practice, however.
i

ave tnaacated that judges usually adhere to standards
for publication.’” Defenders of selective publicarion concede that mistakes vill
cccur but assert that judges will e1r

i

vomole oiten in dctermimug precedentiad

Al 7anpix, sufre note 22, at
Soc’y, pon. L Toams. 201,

53, See nmith, supro note 42, 21 28,

54, Fosier v, State, 430 So. Yd 1 (Fla. 1981,

151 {(quoting Mundav, New Dimensions of Precedent, 1973 ]

35, See Cardner, Ninth Cireuit’s Unpublivhed Opiaon. 51 ABA. 1. 1224 (975, The
celcbrated Marvin palimony cas was reviewed in the {olifornia District Court of Appral
after retrial and veversed in an v pinion not cosivuated for peblication. 7 Fam. 1. Rev. (BN
2661 (1981). |

¢ . -
5G. See, e.g., Reynolly & 1 hmann, supre note 14, at 60711,
el

a

1

Mucller, Unputblizhed Criaion Study, state C1. 1., Summer 1977, a3t 2. Thiz su. 2y of
some 1000 uppublished opinious concluded that Calitornia Courts of Apyeat follow the

pubiication criteria in most 2w Id. Another study sheerved: “Our esarunation of the

circait’s work has provided linile 1o justify major coucern uhout the 1roblermn nf suppressed
precedent” Reynolds & Richmen. sepro note 14, ag 831, See clso Fiank, stil7a note 4
26 (judges follow publicatinn e1:ria in most cutesavith oalv eccasional mistakes).

]

3, at ©5-
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. . . . [N
value than in ruling on the many other complex and importunt 185u% bell e
them.™®

Some jurisdictions have vevised their standards to increase opinion publica-
von and have also made liberal provisions for all interested parties o
pcti'sion the cours for pu‘nlic:mon.“‘ 1n most instances, however, standards iov
publication remain unchaneed. Indecd, the high degree of uniforinity among
the standards adopted in the various jurisdictions may
consensits concerning their adequacy.

Perhaps the major criticism of selective publication sules involves the pro-

vision that prohibits the citation of unpu dished opinions. Cne federal trial

judge stated he theught it ridiculous that lic could give weight to unsigned law
review articles witttan by law stundents, Hut eould not cite opinions 1endered
by his own cirauit court of appeals bechuse the
uapublished opinions.”” Others complain of frustation afier locating un-
published opinions of precedential value upraval

ilable for citation® or point
out conflicts within the same court that rernain umesolved biecause one of

the opinions is unpublished and there fore nnovailable fop citaticu.®? These
critics contend the legnl svstem’s credibility will be »nderrined if an actual
case on point, althoush vnpeblished, camot be cited.s This practice. it is
~sserted, will lead to conilicts, inconsistencies, and viiimateh Ji<respect for
the judiciary. Hypooisy will adunouely

ackrowledge exiviug

reflect 2 nationwide

circuit forbids reliance on

vesult if the soetem refuses to
pecedents simply because they are not ofhcially
published.™ This a:gument is also partinily predicated or it ciaim of judicial
inability to conectly dittrmine which cuses are without precedential value,
Critics who raise thiz argument identify unpublished opinions incomectly
chosen for nonpublication. which apprar to

conflict with y:uhlis'ncd oniNions
of the same court.

One purpose of the no-citatien provision is to prevent institutionat advo-
cates.and others with @

ter access to unpublished opinions from

griniug an
wdvaniage over Tess-pi ivileged lirigants.

35 While forbidding citation neutralizes

8. GodGbold, Improvcmenis in Appeliate
66 A.B.A. J. 865 (19800,

5O, For example. several recommendativns for reform
tion prauctice have boen mnode 1

Procedure: Better Usc of Avilakle Facilittes,

of California’s s lective publica
. the RirorT o THE Cuirr JUsilce's Arvicory COMMITTEL
yor ax Erfrcrive Pumiacanow Do 1979) [heveinafter ched o Carnowwra Rovoml
60. See Frank, supra note 45,3t 1%

Gi. Sce Gardney, supra uoie B3, at 1225.

62. Id.at1226.

63, Id. at 1227: Nevnolds & Richman, Thr Non-Preceden
tion and No-Citaticn Fule
(1978).

Fat
(9

Gial Frecedsot Dimited Prille-
the United Stales Courts of Appeals, 78 Corem, Lo Res. 1167

Gardner, supra noic §h, 2 100708

i d T
65 Ip a letter wiitten while sho was 2 deputv pubiic defender, p.omat Californin Su.
preme Court Chief Justice Rose Rird criticized the limited publication ISTLENEL LR Y
The basic unfairness of Kules 876 and %77, the tremendous advantage bey afiord the
Siate in criminal appcals, the dunpaoos et

1 on the duCirine of stne decrsis and
the power of the courts comhined with

the pernicious effect on she uight i the

pullic and the bx of this siate to hnow the decisioos of the appeliste courts,
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this advantage somewhat, critics point cut the reasoning in an unpublished
opinion may still be used by those who have access te such opinions. Corn-
versely, il the unpublished opinion is truly based on well-estublished legal
principles, the court's reasoning is aniikely to aid in the resolution of other
cascs,

Sonie ju-isdictions have adopted rules zllowing limited citation of un-
published opinions when copics ave furnished 1o the court and opposing
counsel well in advance of the case's disposition.®® Other jurisdictions. however,
have tightcued their proccdures to prevent widespread distribution o un-
published opinions.® The vist majuity ol jurisdictions continne 1o bar
citation of unpublished opinions because they believe that permitting citation
would lead to private publication of these opinions, which would uadermine
the original purpose of sclcctive publication s

Suine authorities who originally supported the no-citation proctice have
changed their minds atter obsarving it in action. For example, the ABA%S
Commission on Appellate Judicial Standards divided over the isue and
adopted a model selective publiceion ruke that permits the dtatn of un-
prtished opinions in cotam nsances™ Gtaers, couc.rand about the no-
citation rule’s consequences, have completety withdruwn rheir support {or
the concept of selective publication.® These authorities still maintain routine

cascs should be identified aned rveated separaicly, but they propost alternative

met? ods for deing so.™?

One important function oi appellate opinivn nublienton is to uvrovide
the public and the legal community with & means to obsorve and to evaluaze
the work ¢f courts and of individual fwdees. Critics conterd that limied
putlication veduces the cpporveaities thee goups hove 10 ascoss the judiciary's
work, which reduces rceouni=bility and fosters poorer judicial verformance.™
It 1s asserted that judgees vivisng opinions they know will not be published
may net give proper care and airention to a case, and the vesulting decision
and its justification will sufler qunlitatively.

compel this writer once again e strongle dissent {from any rule w.uich recoguizes
the non-publication of appellate oninions,
Loy Angeles Metropelitan News, Sept. €1, 1984, at 9.

€6. See, e.g, ArPELLATE Stanrazos. supra unote 48, §3.37(ch. The United States Fifth
Circuit Coust of Appeals has u limiied citadon rule, which permits the citation of un-
ublished epinions i a copy I artwhied to the briecs, 511 G R, 2540 In a telephone jnier-
view with the author, Fifth Cicuit Chiei Judpge Charler Clark noted thar unpublished
opinion: are sarely cited, unoftcial publications of unpublished opinions have not dev cloped,
ol in general, the circuit has not had a3 problem with the rele. A <bodlar view was ex-
pressed to the author by & former monber of the Fifth Cirzait, Jobn €. Gadbold, pow ciet
judge of the Fleventh Circuit

67. ..¢, €8, Frank, sujra note 43, at 11 Adiscussing the tizhtening ol Feardh Circuit
pmrr(mrts afict the discoiery thar unpabitched coinions were being caenta

GS. See, e.g., Catnorxis RUvoRT, supra noie 58, at 17 srecnmnendation that a moadified
noncitation vule be retainoedy.

ey

60, See APPFLLATE STANL s, supre note 42, § 357, commentmy ac 53

a3
70 R, Carmncton, D, Meapor & M. Rosrnpi e, suprg note 46, at 58 09
7. Id

72, = Revnolds & Richiman o prg note 14, 31 595,
- ¥

3
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Others countend judges may abuse the proccss by avoiding controversial
issues through use of unpublished opinions. Even it not abuscd, it is asserted
the system may give this impression, thereby damaging public confdence in
the judicial process.” Critics argue appellate courts may appear to aci like
certiorari courts with dJiscretionary authority to review, instead of giving
litigants with a right to appeal full review.™ Arnother concern s that courts may
develop a routine practice of treating cortain caieguriss of roses ot appear to
yield a lower poicentage of published opinions with Jese cme. Litigants with
valid claims falling into these categories may be mcjudiced il courts view
their cases with preconceived notiens that such cases-usuaily result in a de
cision without precedential value.®

Some assert that by deciding early that a full opinion is 1ot nceded, the
court may deprive 2 litigant of the kind of carciul revivw uccowepanying the
drafting of a full opinion, which forces the Jdrafter to substantinie his decision
with sound reasoning. Some evidenee indicates that the quulity of opinions
sciected for nonpublication in some jnrisdictons is"so low it is equivalent o
no opinion at all.:® Opinions that infarm the paities the court has reviewed
e record, read the bricls, considered the arguments hut found no reversible
civor, are clearly tantamount 1o ne opinjon. Suh opinions, Lowever, are not
the type of unpub’ished cpiniens that sclective sublication adveentes o iwinaly
coatemplated.”

Responding ar uminis point aut abnndurce of pehlinhed opinias will
Le available to evalunte the work of the comn’ and e dividna jadges and
that unpubiiched opinions will vemain public docomerts svailable for
scrutiny. It is asserted that iudges who arc entrusted to moke lile and death

Jecisions can also be relied wpon to Leep thie decision process separaic from
the publication process. Li: addition. the iudicial time saved by composing
fewer publishied opinions offsets any loss surered in the q.rality of opiniens
repdercd in 1outine cases chosen for novpublicadion’® horeover, stieg une
publishied apinioas have. by definition, 1o precedentiol value, they need not
meet the gquality standards appliceble 1o opinions with subezntial precedential
consequinces.’™

Orinion PRACTICE 1N FLORIDA

Florida's appellate courts are deciding cases at a rate higher than any
other jurisdiction of comparable size. A recent rational survey cited Florida's
intermediate appellate judges as having the highest caseload in the United
Srates.®® In 1080, the district cowrts jssued some 7,200 decisions Including

78, See 63 ATLA.J. 318 (1978).
. 74, Sce Revnolds & Riclanan, sifra note 14, at 6253-26.
75 7d. at 621, Post conviction telief cases and wucial security cases, among others, are

most oftened cited as cases falling into this category. Id. :

76. Ser Revnolds & Richman, supra note 14, at 603

77. Sce B. WiTRIN supre note 88 zp 200,

78. Sce Goldbold, supre note 58, at BG4,

%9, See Smith, supra note 42, at 3031

BO. See Hophins, sufra note 3, at 35.

i
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Florida Supreme Court decisions, the total appellate decisions {or 1981 ap
proximated 8,600 Florida's appelate flings aie ahnoat ar 2eid as thos in
California, a state wirth twice Florida's populatios and manr more eppellate
judges.t2 Even with the rerent addition of anutl - appe et doodet wad ad-
ditional judazes, the intermediate appellate casclo.il 1amuins high and with
the increasing growth in the state it seems wniikely that this trend will
subside.®s

In view of this proliferation, it may appear curions inat the Appellate Rules
Conmittee rejected any form of selecuive publication. Afwer all, sclective
publication was adopted in most jurisdictions as 2 wuwans of relieving both
the worklead of an overworked judiciary and the leg:! community from the
crush ¢f opinions flowing from the courts 2nd apueared tu be a mauns to relieve

Florida’s overburdened appellate justice system. The committee minutes

indicate the primary rationale for the resounding rejection of selective
publication was that Florida already had an effcctive menns of dealing with
the same probieuss through an alternative syster of selective opinion writing.

Florida cowrts dispose of cases with no prececential value by issuing per
curiam affirmances without opinion®* These decisions are cornmody referred
to as PCA’s, the initials for the only words that appear in the opinion: per
cwiam, affirmed. In 1981, the district courts of appral issued per curiam
afirmances in 4.133 of the 8,478 cases decid2d.® Sinee these deuslon; have
no accompanyirg written opinion, no rewson exists s lmit their publica-
tior.8? .‘dd:c'wi. the committee implicitly conchiled thay Floridu's PCA
practxce wns a more ellective remedy jor dealin: with the proliem of the
p.ron.fcrath of appellate opinions ond for mare officie uily. utilizing judicial
tinie, the micetnig’s minuees indiciis the Lropeeny of using the PCA was no.
discussed.

Fistory o} the PCA in Flovida

The disirict comts of appeal werte areated in response 1o Florida §: ipreme

81. Thesc tovies ase contained in reports filed by cack die h wuoconrt with the Florida
szre Court Adminismgator’s Office in Talshascee, Fhida.

§2, In 1979 12,377 ases weu o filed in Caliloinia couris o appaals. Hopking, supra note
g, at 35 (citing 1979 Asxnuvarn Reporr oF Tk Jrectat. Cut il 0F CALFoRnia 47). In 18670,
6,759 cases were filwd in Fiorida's it conre of

appeal. 19%) ANRUvAL REPOKT OF TRE
JupICtAL Councin oF Fununa 27, In 1980, the figure incieased to 11 801, Tclephone interview
with Bill Sziocker, Judicial Analvsy, Plorida Oftice of Sa1e Canrts Adininistrator (jupne 8, 1982)

88, See supre no.e 43,

84, See Minutes, sufra note 11 Most of the uhiections 1y «elective publication dizcussed
above were also raised ut the mecty ng. Concern was also expressed that alopricu of the
practice would result in greater appeliate delay since it wonld reqguire writien opiniens in
cases currently Cuiided withont opinjon. judges ac the meeting feared adoption of the
pxactice would lead w0 a
4n every case. Id.

85. See supra note 81,

g6. Since there are presentdy no constitutinual, siatutory o1 rule provisions in Florida
mandating publicaticn of a1l appellate opinicns, the courts may already possess the power
to limit publication. The ceurts have not limited publication, however, and an agreement
between the Florida Supreme Court and West Publishing Compeny requires publication
of all opinions rautiuely furnished to W est for publication. &r7 Minutes, supre note 10

mondatery 1equitement to write an opinion on every issue raised
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Court complaints tha. the court was overworked ard spending oo much time
on rouiine error corrcction, as opposed to policy and law-mmaking® The state
was orizginally divided geographicaily into three apypellate diaricts. As the
velume of appeals inareascd. additional districts were createsd fu 1995 and
1979.

The pressures created by sharp increases in wo: koad prenpted the disrict
courts to begin searching {or more elficient methods of handliug diei: case-
ioads. The number and responsibiliog o pudicial aides vias bucruased. Vhae
far oral argument wis reduced or disprsed with abageier, Letun preciice
was curtailed, and evenrualiv oral tigament on motioas wa- vieoally eimi
rated. Written opinions ow shorter, and the numiber of brict per auiam
opinions inarcased. Moreoser, the number of cuses decided with no opinien
at all increased sharpiv.”

Coumrary to prescat practice, the Fiovida Suprene Court oltus ased the
PO Lefore the distyicn coutts were Acnimt s The deprec of reiianee on the
PLCA, however, jnereased dramaticaly in the disurict conrts, in 1958, t
first fudl vear district couits (\.pcmtcd, G347 PCAs were bsued; Ly 1871 this
fi;ure had grown to 4,135, an approximate increase of 1uelve huadsed

veent.® Although no written stzndards exisi for detepuining whether a
case should be disposed of without wn opinion. Florida uppetiate juapes
apparently utiliz: cand-ude similar to those emploved fur scboeidve putidica-
tion. ™

R7. See Faogiand, .ufra nete 53, at 152,

i
8% See REPORT. sufru note B

S0 Wiles v, stre, 178 Flo 0OR, 638, 892 8o, 94 978, 278 (VT o aling in Toview of a
el septence “ihiat an opinion in this e vepeating the several rnuntiations which we
hove mudde in fOTIner Cunes would be of no -crvice W e Bench or Bar™), qevh. denied, 533
U oa &85 {1518) Thalbvira . State 58 Tia 181

ey coarenments of (nor that did wol seqaire serions consideration).

L9 0N S, 438, On (1855 pefusing 1 pass

65, Sec infra apn. A, figure 2 Statistics weie secured Do the State Court Administyaior’s
ofice. Tallahassee, amd aroan the aanual 1 ports of the Judicid Couneil of Tlorida on file
tacicin. o p supia nnte 8L

Q1. See Foley v aveaver L, Inc, 179 8. v 907 (3d D.GAD af'd, Y77 So. 2d 221 (Fla
1965 The following eacorpt from the Foley decision dolincates th: wmnwrinen standard that
Florida apprilate ¢urts appear Lo follow when determining whother 16 issue a PCA opinion:

Omitting opinions i a minority of affnmances Bxoopoemary with anpellate courts

1t i a nseful, if wot ess prial practice of o busy appeliate court sk as chis, where

the judges each are faced with a aced to write more than a undred wpininns annaally,

Shus, opinions generaliv are dispenred with apon aibemicg cases vhich doowet iir-

volye new or urusnal points of faw, or which e on foote o which eoanbiisbied viies

of law are applicuble, or wheie a full o adecuzie opinion has hoen sunplied by the

trial judge; and where the winting of an cpinion wimild e swithont nselul purpase,

serving only to satisfy the parties that the court adverted to the deaec and gave toem
atteption, and to add needicssdy thoan alveady exeossive volime of opimons.
13,8093,

Nustrating another esauple of the PUA standard. this wiiter o Sernly toeeived woancmes
randum irom anctber menaler ol a p”n('! assigmed to review she amount of an avcard made
in a divorce case. At tue erd of the detalled pemeranduny, which wes i ithe fucts of ihe
cise und the pervnent sialitt’s and cave Law, iny colleaugus wrote “1 givink we <hsaid TdA
Sus cose. 1t is not wsique. In riewing the fous pages of €ases cited 1 the harbanls brief, 1
do not think we have to add another o the 15"

:
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bxcd
£
£

Opinion practice 2mong the various district courts is not unijorm. In 18ci,
1he busicst district court, the First, decided 3.277 cases by use of the PCASS
In contrast, the Third District isued onl 8.0 TCAs.

98 An chvigus conirast in
opinion piactice and use of the PCA

s refleciedt in the dispositions in the
second and Third Districts. In 1981, while the TlLird District decided 1,527
cases by opinion and 339 cases by PCA, the Second District, in almost coplate
eversal of the Third's practice, cecided 1,200 cases by PCA and 4.0 cases bv
opinion.® Significantly, however, 765 ol the
per curiams, many of the brict variery
the benefit of the parties”” Althoy

"Third Disuict's opions wire
obviousty infended principaily dor
iph most PCAs are Dsucd with the ron-
currence of ull three panz embers, numeinous two-judge nrajos ities publish
PCAs with an accompanying speciul concurience or disseni. PCAe without

concurrence or dissent are published tabularly in the Southern Reporter.

Criticisins of the PCA Proctice

Most appellate aathoritie

strongly condemn uppdlnu court decisions
witheut opmi(m:"5

“Vhe integrity of the process requites that courts state reasons for
their dedisions. Conclusions casily reached without setting down the
Leasons sonictines undergo revision when the dedder sets out €0
justify the decision. Fur termiore, litigants and the public are reassured
when they can sec that i determinntion cmerged at the end of a
reasoning process that is exphitly stated, rather than as an imperious
ukase without a nod to law or i need 16 justify. Especially in a case
in which there is po oral mgument, tiwe opinion is an essential demon-
siration that the court has in fact considered the case®”

e eeereme e
pr————

g2 Seg inira app. A, figure 1. The First Biswrict Court of Appeai hos onclusi
uver all workews l‘()mpf'ns:nimx Coses in the state, as weld as anrmal a;:p::l}:;(c ;ifli’idi»li(\n over
3 wide gcngm;whic arca. Ser cupre noie 3 and accompanying tesi

g% See iujra app. A, Figure 1.

o4, Sceid.

95, Sce id. Yor an campic v the Third Iistrict’s
cove: al epinions at 40 So. 2d 171-74 (1951

ve jurisdiction

per curism praciee, canmane the

95. The practice has been “mitorrah endenmned Ly coimmentators, lavyers and judyges.”
Reynokds & Richman, supra note 63, at 1174
g7, P. CarganeToN, D. MIAGOR & Af. ROsENurRG, supre
menptatnrs pro\'idcd further aiiticsms of PCA ;,rauicc:
The Pressurcs of heavy

nate 46, at 31-832. These com-

winkleads have i some appeliaie wourts 1o aenieact by
pl:t;v;,iinn that accompaaies the decision.
the pmcxicc of issuing curt ¢

curtailing oo sharply the oy Sonwe wave adonted

r parfunciory mlings that say nothing mme than “jude-
mens afinmed” These und oo avplid atrles of judgment orders tend 40 pive an
impressivn of an imperious judiciary that acts withowt  th.

judgm('m."l'hcy should nui be used,

Id. 1pterestingtly, and perbaps inconsistently, the au
of senteice appeals. Id. at 102,

The ARA’s STANDARDS REIATING TO Avpripate CoUrTS mand
grmmds jer decision in everv casc.
ratinnale of the drafiers of this taie
5.26(L):

Every litigant is entitled to assurance 1

newd fo justiy Its

thors recognize an exception in the case
ate that cnurts state their
ApprLLATE STANDARDS, sufra note 48, §2.36(b). The

is further explained in the commentary to standard

Lat hit case has bern thoughtfully considered.
%
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It is difficult to denv that any decision affecting others is more acceptable when
accorpanied by some reason for the decision. Whether it be a puren. scolding
a child or a cou:t rendcring a decision. an clement of fairness atiaches when
the decision-maker's rationale is stated. Prince noted “while ne oninion is ever
satisfactory to the loser, his respect for the courts will be less impaired if the
opinion gives a pasis for assuring him that his points were fairly considered s
Supporters of selective publication are quick to distinguish that practice
from the no-opinion practice by sioting that an unpublished opinion still
demonstrates to the Titigants that the decision was yeacned through a ressonad
$TOCess,?? X

M:ny regard opinion preprration as the single greatest quality conuol
device on the appeilate decistonal process. The reduction to writing of reasons
for a decision is vicwel as a guaranter that valid reasens exist for the de-
cision. Simply stated, a decisien th.. is not predicated on rcasons that can be
articulated in witing sheuld not be rondered'® Exprosing those reasons in
an opinion allows others to check the court’s work and a'lows the court tu
correct errors discovered through thi. process. 'Tis quality cuntrol devicz
s eomnplately lost under the PCY practice. A mnjor concern i that judges who
4o not express reascns for their decsions in written form will err moere
often than those who e required o provide reasons.

The decision of an appellate court to write an opiniun became especially
itaportant to Florkle hidoants with the passage of constitutional amendments
i 1G8C, which svirranually redefined and limited the Florida Suprems
Cowt's jurisdiction - roview district court of app=nl decisions. The amend.
ments, in effect. limued the supreme court’s yurisdiztion ro matters of st
wide policy and lor U
courts of appealt®

cwanter of individual appaiiate jostice 1o the disitia

The public, zlst, is «oditled 1o assurance that the court is thus peforming its duty,
Troviding that assuranee yequii s that the decision of every case be supporicd at least
by refcieuce 9 the antlwities or grounuds upon which i i bused. i
.commentary 2t u0.

98. Sce supra note 37,

‘o
W

59, ABA Tasg Force ox Arveruan PROCLDVRE, EFFICIENCY AnD JUSTICE IN ArPPrais
Rir rHONS AND SELF7in MaTERIALS 11D (1037).
100, Two oft-guons! Views on this guality conivol aspect of opinion writing state:

In sixteen vears I bare not fond a better tost for the solution of a case than its
articulation in wining. which is thinking at i hardest. & judge, Incvitably pre-
occupied with the faraceching effect of an immediate solution as » precedent, often
discovers that his tentative views will not jell ia the writing. He wrostles with the
devil moie than unce 1o set forill a sound opinion that will be suflicient untc wore
than the day.

Travnor, Same Gien Quesiions ou fie Work of State Abpellate Cowrts, 24 U. Can L. Raw,
21, 218 (1957). :

¥When a jndge noed write no opinion, his judgment may be faulty, Yorced 1o reason
his way siep by step and sct Gown these steps in black and white, he is compelled to
put salt on the tail of his reasoning to Leep it from fluttering away. Holmess said
that the difficulty is with the writing rather than the thinking. 1 am sure he meant
thet for the conscientions man the writing tests the thinking.

Lasky. 4 Return to the Obsarvatory fielow the Dench, 19 Swo L. 679 (1965).
101, See Enplarel & Willians, Filordde Apbeilate Reform: ne Yrar Loter, 9 ITa. Sz,
»
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The majority of cases 2ccepied by the supremce court for rcview are predi-
cized on claims of conflict among opinions of the different district courss of
appeal.’®* As the recent ameadments have been construed, revicw of a distric
court decision which is not accompanied by an opinion is impossible.'? The
decision must “cxpressly and direcily” conflict with the prior cas2 and the
couflict must appear on the face of the opinion??t Qidizr aspects of the supreme
court’s present jurisdictional scheme also require express heldings by the
district court?® An cxpress conflict or orher holding can bardly appear on
the face of a PCA. This limited review!™ contrasts sharply with the courts

J1. Rev. 221, 224 (1981). The forucr Chief Justice of the Florida suprc

e Court and his
¢o-author observed:

[Tile major changes inntitnted by the 1980 amendment were the elimination of
direct appeals to the Supreme Coust from trial courts ju cases o1hior than death penaitiss
and *nd validaticns, the vefinernent of the Supreme Court’s dicreticnary jurisdiction
to climinate the review of nonprecedential district court decisions, and the elimination
of almost all direct appeals to the court from administratie ageucies, The intended
overall effect of thee amendments was w Hii: the Supreme Court to policy matiers
of statewide significunce, leaving to the district cousts of appeal the

of appeliate justice 1o individuai litigants,
1d.

102, Statistics from the State Court Administaator's Ofice reflect 1t
cases were filed in the Vlorida Supreme Court in 1981,

dispensation

wat 531 contlict eortiorari
the largest nuwber in any single
category. Interestingly, the next hizbest category was Florida Bar mztters with 263 caves,
103, See, e.z., Junkius v. Siate, °85 So. 2d 1356 {Fia. 19801
14, 7id. at 1859.

105. QOther aspects of Qe suprime  curt’s present jerisdictional schume also reuire
F § !

an express holding by the distiier court, Supreine vourt jurisdiction to review deeisions of the
district courts is regulated by Fra. R. Are. P. 6090 and includes review of:
[D]ecisions of district courts of appeal declaring invalid a sizte statute or a DIOvision
of the statc constitution,
LR R 3
[Biecisions of district conrts of appeal that:
(1) expressty deciare volid a state staiule;
(if) expressly eondrue a provision of the state or federal s sustrtion;
(it} expressly ailect a class of constitutional or staie ofiicers:
(iv} expiescly und directy confiict with a decision of wnother district court
of zppcil or of the Supreme Court on the same auetion of law;
(3} Pposs upo. a aucstion witified to be of great public im; oriance;
(vi} are certificd to be in dircet conflict with decisions of othy
of arpesl; ...,
FLA. R. APP. P 9.0300 1 D(AYGG & (a) (AN to (vi),

JC6. This limited review has promoied one appellate judge o publicaily zm
refnsal 0 issue PCA opinions iu the fn.are, See Davis v, Sun Bauke, No. AT-204, slin op, at
2 {Ha. Ist D.CA. 1982}, In this anpeal from 2 workers' compensation order, ndge E, Richard
aills stated he would render no FCA opinions in the futare. Basing his rationale on cowm-
plaints teceived regarding the practice, Judge Miiis vowed tn write a short opmion in
each case assigned to him ihat will briefly delinug

atc the reasons for affumance, By outlining
each decifion’s rziionale, Judge Mills sceks 1o preserve possible remedies from adverse

decision: for considerazion en appeal, Jd. This decision has already prompted practitioner

response. In a recent issue of Florida Bar News, two practiticiers wrote letters to the

editor discussing Judge Mills' opinion. The first stated:

’ As zn attorney who does a considerable amoun® of appellate practice and who has
been frusirated from time to time by P.LA, ouinions, I was encrmausly pleased te

read of the position taken by Judge E. Rickard Mills of the First District Court of

T disirict courts

iiiuce his

3
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practice under the prior jurisdictional scheme whereby it would review cases
based upon its examination of the record and the issues presented in the
district conrts regardless of the presence or absence of an opinion.’*” The
bottom line for litigants is that ihe existence of some opinion has now zccome
essentizl for review in the supreme court.?®

Although Florida judges apparcutly uiilize criteria similar to that used
in selective publication jurisdictions for determining when a PCA should be
issued, many opinions are still wiitien and published that are of little or no
precedential value. By agrecm.nt between the Florida Supreine Court and
West Publishing Company, all appellate decisions are routinely reporwed
in the Southern Reporter, Floridas appellate courts issued 4,808 written
opinicws in 1981,79 aliaost nine nercent o1 the total ninnber of opinions West
published from all of the jivisdictions i the United Stawes. Of the 4,545
opinions the district courts issued in 1981, 1,926, or iorty-fomr percent, were
per curiam opinions " Alrhough miany ot thos: were opiniuns of precedentid
value, mauny others would not have been chosen for publicarion under selective

Appeal who indicates that hie shali not be recdering any per cuviam affirmed opinions
henceforward.

The position he takes of at least rendering a terse -opinion suing forth basic
reasoms presumably accompanied with a cite is sound. The professional courtesy
rendered to the parties is oiions and if the position of the appdlate court is sound
and supporied by autherity it auly belps 1 enlighten the parties aud build onndeace
in the appellate process.

The prolific use of per curimn afirmed opinions has weakened confidence in the
apprllate process and bos sesbics Ln situntinns where condlict could be shown o
exist in the record, Lut whete resolutien of that conflict is now prohibited.

1 heartily support jucge Ml position and cocourage ouaer judges of the district

courte of appeal thzonghout the state o please adopt the same puositivin
Fla. B. News, May 15, 1482, at 2, co.. i

The second said:

1 have read with goeat intevest in the May issue of the Jar Newe the article cou-
coving Judge Milly vecent opation in Davis v, Sun Hanks {(Ne. AV 200 9Tis jorth-
right decision to judicially sdvise Hiigants will perform a much needed torvice 10
the parties and the bBar. In our hienble opinion it will also increase respect for the
judiciary in the poblic eve. [Fmphagsis s oviginall.

1d

107, England. supra note 5, ot 15253,

108, One might expect that with tee inisased imporian.c of written opnfuons 2 10T-
responding decline in tie percentage of devisions isued without opinien would be xefivated.
‘The number of PCAs, however, cimbed fiom 3,095 in 1079, to 3,518 111030, and 1o 4 133 in
1981, Scoanfra app. A, Fizure L Tart of this increase can be atribroed o tae Tivst Liistrict s
assuinption of jurisdiction o wotkers! compensation cases. Sce svpra pote 3. The l irst Disgict’s
PCAs rose from 607 in 1970 to 1277 in WML Sce inf-a app. A, Figuie 1.2

conrse, selvdline
publication may not oficy hitigants an increased oppos tunity for

oview sinee the outiue
cases conrrolled by well vstabdishied principles of Taw ave genvially exeind

4 o review by
the supreme court. See sufra nate P81 Yor an esaniple of 2 case wiv

¢ the snolcine rourt
found an express vondlict simphy threugh an examinatioa ot the const ton thai the divrict
court placed upon prior supreme court decision, see Avab Termits & Pewt Contscl of Flurda,
Inc. 1. Jenkins, 409 so. 2d 103, 1042-48 (Fla. 1982).

109, See infra app. A.

110. 1d.
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publication.’'* In addition to per curiam spinions of o precedential value,
some judge-authored opinions curremly being published similarly possess no
precedential value, Publication of these opinions constitutes a substantiaj gap
i the no-opinion practice solution to the problem of wtic excessive production
of published opinion; with no precedential value.1®

djplication of Selective Publication
Criticismns ;o PCA Practice

Many objections to selective publication the Florida Apnellate Ruies Cons-
mittee considered when it rejected that practice wounld appear to apply with
even greater force to Florida's PCA practice. For exaniple, the PCA practice
may have an ideutifiable cficet on the stare decisis principle similar to ihe
eliect of selective publication. In both cases, an opinicn would have been
published but for tiv> particular practice emploved. Alihough the loss to the
body of law may not be as apparent when cases are decided without opinion
bicause they involve no issues of precedential vzlue, the loss may be just as
real as when opinious of no precedential value aie not published. 1n fact, the
loss may be gicater when PCAs are employed because ac least an unpublished,
written opinion exposes the court’s reasoning so that errors can moye readily
be canght.

Florida appeliate izdges use no formal stasida s (o dodide whethior an
opinion shoukd Le viitien, althouph presumably siednds sionilar to these
adopted in s lective puldicatio JUisGictions are uuliced, There 1y no way
to :letermine. howerer, if Jdges in different distracts e utilicing ditferent
stzndards.’4 Becie of the lack of uniform wriiten stendards, the murin of
errer and virianee of view Letween districie i
should be much g evter.

t
i

stermining precedential ulne

Both systems o pormit actnad couflicts and provent the parties fom
citing the same court’s poior dedisisas an the samie csste. fust 65 critics hase
isoated insianess of coaflics between unpaniishad und published opinions, they
have also docimented sech conflicts between PCAs qnd puitsdished opinions. 1%

in uddidon, althouph PCAs officially coutain 1o precedential value as case

1. See supra note 95 and accompanying text,

12 The recent case of Kenney v, Viundiver, No. 81.835 (Fla. 4th D.C.A. May 5, 1982),
masterfully Hlustrates Uns pomt. Tn a case dealing with an attorney’s charging lien against
u forwaer client for services 1endared, the fenney court obsrrved:

Because we 1everse the judgn ond, un opinien is mandated. To fariditate 2 Letter
understanding of the basis of our deedsion,

an exteusive recitation of {acts is niecessary.
Thus burdenad wad Jacking

> as it s, in foresecable value ns precedent, this opinion
stands as 2 percuasive argument for the acoption of a rule permitling unpubliished
. cpiniens on a sclective Lasis,
id.slip op. at 1-2,
12, See sufrra note 91 and accompanying text.
i1, Cf Ilorida Hotel & Restaurant Comwn’u, v. DNowler, #9 §a, 9, 852, 853-5¢ (Fl. 1958)
{(suggusting an appellate court initially reviewing a wial record
for its decision).
115, See England, supra note 5, at 150

e

shouid alwass give reasons



208 UNIVERSITY OF FLORIDA LAW REVIEW Vol BXXIV

law, ' liviganss still attempt to cite them with accompanying excerpts from
the briels or the record as authority in another case. PCA3 are most ofien
cited by imstitutional advocates who have more experience before the court
aned More awareness of the issucs PCA decisions heve resolved. Because Ylorida
courts are concerned with mainiaining internal consistency, they may find it
difiicult 1o 17nore 4 citation to a PCA that resolved an issue identical to one
involved in a pending case. Courts do pot want 1o act inconsistenily, even if
tlie inconsistencics are expostd 0iliy to the interested parties in a single caseM’

Gince the loss in visibility of the court’s reasoning in a FCA is conplete,
rather chau simply reducad as s the case with seleciive publication, the ap-
pearanice of arbitrariness vnd the danger ot abuce is wnbstantially greater.
Critics of selective publication roxerve their sharpest atuacks for the no-opiricn
pl'acnce:

It is the third catego docisions with no discernible justification,
that raises the issue of padsciad frpesponsibility most strikingly. A de-
cision witiiout articulate:d reasons might well be 2 decision without
reasons or one with inaccquate or impermissible reasons. ... Fven if
judges Lonscicntiousty seach corredt results, an opinion that dous not
disclose its 1easoning 18 uasatisfactory. Justice must not only be dore, it
must appear to be one The anthoriy of the federal judiciary rests
IO 1t wust of the pui;'ﬂix; and the har, Couwrts thar articadnty TO 107300
ioy thay decisions L cimine that wust by crenting the appeariie v,
arbittaripess.™®

1y js a'so iruc that romce classes of cases, such as }x;s{-com'iuiou retief and the
Like, mayv appeat to TeLeny? 1 dispmpomomw Jhire of PCAs. Yor the most
part. however, 1Nese disi«o»i!icns sunply reflect the incrcased frequency of
appearanee of 1outine issucs, as they do in sclective publication.

Support for No-Opinion Practice

Notwithstanding these criticisms, ilie no-opinion practicc eninvs considers
able preccdent.“” In the carly history of many state appellate courts, cascs
were often decided without an opinicn.™* By the midnincwenth century,
however, 4 number of sintes imposed a requiwmcu;, either by prm-iqi(m in
the state constirution or by statuie, that appcllate cowts ;ender writicn
opinions prmiding reasons sor their decisions.t Ulerida hus no such crmstity-
tionai or statutory requl cyentt®?

e e e i ST e o e ———

116. Acme Spcciahy Corp. v Nismi $02 So. &d 979 {Fla. 2d DAL 1974

117. The appearance of ingasisiency may pbe less under the PCA practice when 2
mistake is caught since the court’s reasoning is 1ot f*:‘prcs‘;f‘d, as it is I .o €ase ot 2 wntwen

" put unpublished opinien.

118. See Reynolds & Richman, supra note 14, at 603.

114 B, CARDOZO, supna naid 1 and accompansing text and Tound, sufira pote 34 and
accompanying text, were twe caily voices that suggerted opintons are wune CanaTY 11 Ve iy cace,

jen, Rodin, The Reguircment of Wrilten 3 nnios, 18 Caur, L. Rev. 6, 49091 110303,

1ot M, .

1o iapterestingly. written reasnns are not rc-qxxiu-d when cases are tried by a judgn or
jury, but are when a judge graats 3 new trial. Fra. R. Gav. PL 15300y
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Errly in the fwentieth century, when debates over the profiferation of
appellate opinions first began in this couniry, mauy suggesied that judges weic
simply writing too many opinions. Remarkably, over sixty-five vear - ago, Chici
Justice Winslow of the Wisconsin Supreme Court devised a pla very sumilar
to Florida’s current PCA practice.”* He believed no oninion shonld be written
upon an athrmance where only questions of fuct are invelved. Winslow reasoned
that an affrmance in such cuses indizates the evidence sustzins findings of
fact “nd ar opinion would add notliing to the body of case law. Similarly, he
suggested that no opinion should be written upen an affumance where the
case is determined by following well«stabiiished legal principies developed by
previcus decisions in the same cow* o npon allimance corerning issues of
pracucc or procedure, unless the question is so important to legal administra-
tior: that it should be settled by an authoritative judicial pronouncement.

Under the Winslow criteria an affiimance should receive no opinion unless
the question it presents is of exceptional importance. In his view, such an
opinion is necessary only when the cowrt s required te constiue a provision
of statutory or censtituticnal law, 1o modiiy aun existing princinle of law, or
to settle a question of confiicting auriiority within the jrisdiction, Winsiow
also believed questions of general importuice to the public require an opinion.
In cases Lfreversal however, Winslow clerly advocated a written opinion. Re-
versals on questions of fuct, however. are valueless as precedent and only re-
quire nenpublished, wiitien cpinions for the benefii of the itigants and the
trial coure.124

Today a number of jnrisdictions, irchinhing sene of thes- practiciag slec
tive publication, deciie mi loust somne civn withont opiis: 7 The Filts

Circuit has had a no-oaion sule sivce 197000 Tai 1ule G5 adapred ¢

125, Winslow, The Courts end the Papermills, 10 T, L. Rev. 157, 161 d913), reprivied
in 2 TAM, Jublewrure Lo’y 194, 126 (1M,

1240 1d.

125, See, e.g., Avasia Ave. X, 214, 7 s jaule authores he

e parties e vegnelt 3 suinmary
disposidua, which weald inclode the pessibuity of no opinion. The iucentive . an
carlier disposition mas inf

flucnce the partics v waive a detailed dispositivn. As a fuuther
example, the Gecergia Supreme Conre and Court of Appeals carh h

ave 2 rule that autho zes
an alirmance without opinton if: the evidence supperts the judgments no legud errer appoars

the judimient of the lower court

sutiicientlv enplains tie decivion. See Ga. Sup. Cr, R, 59; Ga. Cr. Are. R. 36. These rules are

extremely broad and could br construed o cover most issues, Many federal couris aluso

have rulcs authorizing the disposition of an appeal without
26, See 5TH Crro R, 21 Rusie 21 provides:

2nd 20 epinion would coutain no precedentini value: and

opinion.
When the court Ceiermzines that any one or more of the following ehrumstzncer
exists and is dispositive of & matier submitted to the court for decision:

{a) judgment ot the district court is ba.ed on findings of fact that are not clearty
CITONCOS;

(1) the evidence in support of a jny verdict Is not insufficient;

() the order ¢! an administrative agency s supported by subcantizl evidence on
the recofd as a whole; and the eourt also deter
ard an opimen wouid have no precedeniiil
afirmed or enforced without apinion.

mines that no error of law appears
value the judgment or cider mav be
id. The Eleventh Cirant has o similar rule and has «xtended the rule to include summary

judgments, directed verdirts and jndaments on ihe pieadings “sup; ried by the tecord”
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cope with the sharp inorease in appens flie and 25 usec conjur Ction with
the 1ot court’s selective ~ublicaton plan, has allowed ihe ot 1O keep
pace with its b geoning casctoad. Jadge Geddboid, now Cliet Jrloe of the
newly created Eleventl. fircuit, has stated that the rationale urderiyang the
court’s adoption ot the e-cpinion rule siems from a court’s inhevent wis
cretion to treat different €ases in uisqgue and appropr-ate ways. *

One study of the Tilth Circuiss practice has concluded that judges have
heen able to identily properiy Lases for disposition under this ruie, and that
the quality of wiitten opinions has improved as a result of the time saved.
The practice has also iad the cifcct ot expedising appeilate review without
a siguificant loss of precedenal opinions.t® This study appeurs o confirm the
basic premise relied on by Florida appellate judges for use of the PUAL that
(he time saved by disjosing of a substantial number of routine cases without

e e i T

e e

e et

e T T

see 11iTH Civ. R. 13, Sce pise DG Cir BL1Y ST ciz. 14 20 Gir. R 2903; 4t Cin. R, 18;
61r Cin. R 11 71 QIR R, 85, s O, R M am Cin R.213 lon G R. 17.

197. See ursibold, sujra BoOtC 58, at s3i. judge Godbole elogquently ¢xpounded this
yutionaie by cbsurving:

The priuciples underlying «n? lezal systen, with its mixe common faw and statu-
tory heritage. requive us o recounize the validity o5 druwing yeasoned distinciions
hepween cases. e theory ui lockstep nitormity — that ovesy appritate case either
yequires oY deserves o full record, oval argumeat, 2 - ritien «.phoeation for e
decision, and @ pub‘.i:hcd 4)1.-iz;iun—-ii, inconsistent with acceptance of the legzl
sysfom @y an ity capable <f kg wali Do distineon and operating unuaer
them. '

Ja perforpies jr funcuons an appellate court epends pniih s tiae and et
raking distingiiong and evaluauing distingiions made by o This gole s jamidio
enpreted, ane ialeed wlen for granted. That satac coart can s oionaly eo2ablish
and apply pres ermies for seloctively gHierent handling of the cases betore it 1t mar

rerjuire a full Tecord i 8 IME CASCS, abbrovicied recaid i others, Jtommay dectte some
cases without cral argument, schieduie others thy mpan oni, and san the time pure
mitted for argunent. T iges 1aav confer face to {ace Ip N Lase and exchange VIews
by memoiancum 0 telenhons another. The couit may enter » Grapd Masawes
opinion in one Leag, @ WIe statement of reasuns in another, and 12 wiitien s:xpl:mm?sm
in the next Au appeilate court should vot be denied tie discretnn 1o make thewe
chinices.
7d. In a telephone interviaw, the Clerk of the Tiith Circuit repnrled that far o 12-month periot
ending in March Just, the erurt issned 1,214 published opinions 502 unpublished and 340
no-opinion dispositions.
198. Sec Shuchman & O lfand, sufna note 44, at ca4 The (ommentateds conducting the
study concluded:

Critics ccem 1o have found some instancss of writtea but unpsttoshed opinions
shat appest 10 have potential precedemial value, Peshaps even the Fifth Cirenit’s
practice hine suppressed some Jffirmztions ihat, had upiniors been writiew. might
have had p!‘:';cdtntiﬁl value The evidence and analysis in this study, bowener, suggest
that such imstaice are probably quite iuficquent. 1i ihe purpose of Tewle 21 is to
speed the appeliate judicial process witheut a significant loes of precedendal apirions,
and if that process i viewed as & group activity, sdjudicating targe seis of repetitive
events, then e 1aments of the critics of Rule 21 seewr mMOIC sensitive than rarional.

1d. .
See alse Revuolds & Richman, supra noic 14, ot 630 conchuding that selecrive pabl

pabiication
results in the speedier disposition of anpeals).
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ai opinion can be effectively utilized 1o improve the quality of written
opinions rendered in mose difficult cases. '

Further support for the PCA practice is evidenced by the legal com-
munity’s apparent confidence in tre judiciary’s exercise of its discretion to
issue decisions without opinicas. Conirary ro the clamor raised over sclective
publication in some jurisdictions, no similar oulcry against the usc or abuse
of PCA practice ims vecunied in Florida. s The Appeilate Rules Committee,
meinbers of which inciwde muany Iesiding appellate iawyers, unanuneusly
apposted the motion to =ciect selactive publicaticn. The adoption of the
A0 constitutional amendmenss, which vested greater authority in the district
courts, and the subsequear paiformance of Judges in jadicial pelis and merit
retention elections, also indicate support for the prescnr opinion practicew
2'though this may Le only fndirea evidence, it doss indicate public confidence
i1 district judges amd their performaince, including their PCA usage.

Fially, with the cxception of publication of per curiam und judge-
autnored opinions of no precedential value, Florida’s PCA practice also more
efliciendly accomplishes the main funciions served oy selective publication, It
takes less time to write a PCA than it does to write an opinion destined for
nonpublication, and no need exists 10 excdude PCAs from published reports
because they occupy little space and possess no judicial ccramenuary of prece-
dential value.

1

AVIFRNATIVES TO SELECTIVE PURLICA 170N
Aanp tHE PCA

Many who oppose the disposition of cases without an opinion agree thar
numerous cases do not merit detuiled explication of facts and applicable law.
One approach suggests such cases should Le decided by a Lrief opirion thar
wouid occupy lirtle space in the veporiess. ™ These opinions could e selectiveiy

120, This is not truc clsewhere, Rehdert & Roth, Inside the Fifth Cicout: Looking o
Some of I1s Internal Proredures, ©% Loy, L. Rrv. G0, 676 (1977); Revnoids & Richman, supra
note 63, at 1174. CI course, the absence of public criticism dous not nwan that critics Go
not exist. See sufaa note G5 1y the author's experience, petitious for rehearing also fre-
cuently raise the lack of au opiiton us an issue.

130, See England & Willivns, sefua uote 101, at 251 Although some members of the
Florida Bar were concerned with the peaibility of entrusting the finality of cases 1o distric:
owurts, one indicator sugeosts that this concern was unfonnded. Subsequent to the rnact-
mwent of the 19836 amendmaens, tventy districe court jusdges were retained through merit re-
teniicn elections. Polls conductd bv the Bar indicated a seventy-=ix to ninety-three percent
scceptability rate from sttarness. These 1. tings were affirmed by the general pupnlace during
the mnerit Tefention cicctions, when all twenty disirict court judges were reisined with ap-
provel porcentages raunging fiom sivey-six Lo seventv-six percent. Id.

131, See B. WITk1N. supre aote 38, at u8 in on aticrapt to distinguish between cases yo-
¢uiring substantial opindons and cases that do nog, Witkin ohserves:

Where appeals are 1oken s » matter of right. there are Lound 1o he cases thag
rise slighﬁy above the level of the frivolons appeal but may nevertheless he roughly
classified as “routine.” Whether catling for uffrmzice or 7eversal, they pre:eat familiar
facts, familiar issucs for review, aud familiar precedents o gotern the decisinn. While
it may be necessary to wade through a thonsand-page and several hundred pages of
briefs, this does pot give the routine case any greater signiticance and should not call



UNIVERSITY OF FLORIDA LAY REVIEW [VoL. XXXV

published in separate perishabic reporters, rather than hardbound permanent
volumes, to emphasize their reduced precedential value*? In tiiis way the
leoal community would be enconraged to avoid researching these opinmous
and permanent retention of such pullications would be iscournged .
Some suggest increased atiention should be focused upon the increased
application of computer technology and miniaturization to legal research.’®
\While the future of legal vescarch probably wiil Le channeled in this i
rection, this approach offers litue immedinte relict, since computir
is still vary costly and not yet avaiiable to all seoments

1t5 of the legut community.
Alrhough ¢ mapuicrized research and miniaturization are widespreac in many

leading Iaw schools, ™ most of the meubers of the legal community are still
heavily dependent upon traditional means of lcgal research. For example.
Tlorida's district courts of appeal, unlike the supreme court, sill have no
access to cor suterized research systems. Another sugrestion would place more
emphasis on producing extensive and simplificd lcgal restatements in varieus
subjocts. thereby eliminating the need for constant references to older case
law.?® While this proposal, as well as the other alternatives, clearly has some
merit, the problem of limited judicial resources and excessive proliteration of
aninions remains with us.

sl researdl

PROPOSED APPROACIH FOR F1 ORIDA:
THE COMBINED PRACTICE

Although both selective publication and the PCA practice resuit in fower
pubtished opinions by identifying cases that do not present issues of substantial
pi coedential value and apportioning less judicial time to their dispositicn, im.
portant differences exist between the two practices. Florida's PCA prad tice has
perhaps been the most eflective teol available 1o Florida appellate indges who
are attempting to bolance a staggering casclond. In additicn. there is von-
siderable precedent for the practice and the legal community has largely ac
cepted it. However, the practice iuvoives subsirutial costs 1o the parties end

ror a largor or more definitive opinior tian the case worl! vtherwise warrint, in uhese

appeais the arguments for shovter opiuions and per curiam decisions are Mt persinsive.

Id. An examination of many of the pc curiam opinions issued by the district couris of

appeal reflect that this type opinion is alicady in wide-spread use in Florida. Sce sufro note
95 aned accompanying text. Unfortimately, the use of such opinjons has not proven a compleic
answer 0 the problems of the excessive production of epinjons and the need 1o cificiendy
utilize judicial .csources.

132, See genzrally R. Camxmncaron, 13 Mrapor & M. ROSENGERG, supra wnie Al
183, Id. Thore ate no reports of thic dea actuatle bring practiced. A prssible alternative

to tuis approach waduld be for the publishers fo inchade these cases, identiticd by the coutis

as bLeing of no rrecedential vaine, in a compleehy separate section of the veporters. Al-

thoush ne publ hing costs or shell space would Le suved, the se aration of these cases
g 1 . P

from <ases containing precedential value might constitnte substantial time savings to the

legal researcher who, as with the perishable volumes, would have litde iucentire to scarch
amwong these cases for authority.
184. See Newbern & Wilson, upra note 33, at 58.

135. Store, Microphobia in the Lesal Prefession, 10 L. ias. 1 21 31 (1977).

186. Sec Keefle, An American Judge on fimerim;x Jusiice, 68 Ala. . 220, 220 (182}
fquoting Judge Roger }J. Traynor).
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the appellate process. The practice forfeits a substantial means of quality
control and diminishes the appearance of tairness. The practice also lacks
uniform standards. discourages rather than promotes the writing of opinions.
and does not prevent the publication of mony opinicns with no precedentiai
value. Moreover, the lack of an opiniun preciudes Tlorida Suprem~ Court re-
view,

In view of these shorrcomings, selective publication would appear w0
constitute an attractive alternative to the PCA Iis adoption would prohabl,
result in the articulation of uniform standards that would permit opinions 1o
be written solcly for the benchit of the parties without requiting those
opinions to be published in the permmanent reports. This practice should
enhance the quality of the decisional process and provide a more acceptable
product for the parties. The fiction that unpublished judicial opinions are not
law and may not be cited, however, has aeated considerable controversy and
virtually the entire Florida appellate bench and many leading appellate bar
members now cppose selective publication. 137

There is no reason why Florida should limit itself to choosing between
sclective publication und the present no-opinion practice. By combining the
two practices, Florida juders weuld acquire even greater opinion option;
a result that judges should like an:d which should enhance the appellate judicial
precess. Judges are presently discouraged from writing opinions solely for the
parties’ benefit because such: opinions must be published in the permanent re-
ports. A combined practice would allow a judge to write an opinjon that
weuld be helpful to the parties without worrying .t it would cutter the
lawbooks. '

Spund practical reasons 3iso suppert the adontion of a combined SVStem.

resently, Florida judges are not required to write an apinion in every cuse
and would understandably upose a system requiring such opinions irrespective
of the number of voinss raised on appeal and the carity of their resolution.
judges whose backs have been forced o the wall by an unreasonably excessive
caseload would naweeally prefer a systemn that wenid permit. but not mandate
opinion writing. In zddition the enmbined praciice vould substantially veduce
the number of opiniois «f little or no precedentiai value presently heing
pub'ﬁshed. Under the cuirent practice, Florida's fegur community must still
zhsorb some 5,000 published opinions anrnually.

Critics may question whether Tlorida's judges, with tieir high caseload,
could afford to invest the time that wTiting even bricl opinions in zil cases
would require. The prevalince of per curiam opinions, however. indicates
Jiorida judges are alreadv masteving the task. In 1631, many of the 1,046
district court of appeal per enriam opinions were of the type usually car-
marked for nonpublication in selective publication jurisdictions. Moreover.
the Third District Court of Appeal has demonstrated that the usc of per

157, See Minutes, supra note 1. The chief judges of the fecond, Third and ¥ifth Districts
wrote letters to the chairman of the Appellate Rules Committer indicaring unerimons
oppositiOH by members of their courts, In addition, the chief judges of the First znd iourth
Districts appeared at the merting and expressed thelr oppesition. Id. But see supra note 108,

138, Sec infra app B (Proposed (Zu‘urf‘ Rule oa Opinion Weiting and Publication).



234 UNIVERSITY CF FLORIDA LAW REVIEW Vol WRXIY

curiam opirions can be just o5 effective as the PCA in dealing with heavy
cascloads.

One possible problem with this option is that o buight line scparates
the standards for invoking the two practices oxcept in the case of reversals.
Lioth seek to identfy cases that present no issue of precedental vaive.

Two possible approachss to this problem arc suggested. The st approach
would sitaply copv the TFilth Circuit’s practice of recognizing thot «ortain
categories of cases usually do not prescnc issues of substantial pr( cedential
value ™ Under this approadh, cares invelving issues of fact huve bheen par
ticularly carmarked for no-opinion disposition. As noted by Judge Winslow,
affirming such cases usually simply indicaies the evidence sustained the
fincings of fact; un opinion would add nothing more. Florida, however, bas not
Tirnited its no-opinien practice to fnctual resolistions, and there appears to be
no reason for doing se. As Winslow inuicated, the law controlling a particular
issue may be well-established and clear-cut, regardiess of the nature of the
isspe, 148

Another approach would be te adopt a rule granting the appellate panel
discretion to resolve issues oi no precedential value without opinion when
the lower court’s rationale is apparent on the trial or appellate record’s face.
Implicit in most no-opinion ducisions is a court’s determination that the reasons
for its decision are so appavent as to climinai2 the need for 2 wiitten opinion
These reasons may ofton be Jdesaribed i the rial comt’s jadgment, in the
trial record, in the puriies’ briefs, or dwring oral smrgnnient. The oxistence
of an apparently sound rationzle may not Le sufficient 1o 1abel an appeal
frivolous,** which app:f ate juidues are reluciont to do in any case, bt may be
sufficient to justify a decision wrthout opinion.

There also eppears o © - insuflicient justiticerion for prehivitng the cita-
tion of rz:pub‘ished opirions, Unlike POAs, these upinions 1oveat the cowmrt's
reasoning. In most instinhies fL.ose cases will not Lo cited shapiy heear @ they
have no precedential valve, The logal commueiite whould devoie Tadde atonting
to cases tire courts have oficially d;zcz mined to be ol no precrdendual veliue,

1f on epiniun of precedeniid volue, Lowever, is inistakentv hot published, it

138, For a *urther explionation of ibe ¥ih Circuit’s ratiensle for adopting Rule 21, see
NLR.E v. Araigamated Cloil. Wkis, of Am., ATL-CIO, L. 890, 420 F.2d 966, 971 (5th Cir,
1870} (“Experience agoin demonstyates that cases in which an opinion rezily serves uo useful
purpose falis into several well rceognized groups.”).
140, See supra notes 122 23 wnd accompanying text,
141, See¢ Treat v. State, 121 Fla. 50U, 163 so. 833 (1955). While discussing the standard
for labeling an appeal frivelens, the Treat court noted:
A frivolous appeal is not merely one that is itely to be unsuccessful. It is one
that is so readily recognizable as devoid of merit en the face of the yecord that there
is little, if apy, prospect whatsoever that it can ever succeed, {Citation omitted] It
must be one so clearly untenable, or the insufficiency of which is so maniiest vn a
bare inspection of the record and assignments of error, that jts characier muy be de-
termined without argunaent or research. Au apneal s not frivolous where a sub.
stantial justiciable queston can be spelled aun of i, or fvom any pert of i, even
though such question is unlikely to be decided other thun as the jower court deciced
1, ke, zgainst appellont or plaintiff in error.
Fd. at 510-11, 163 So, a: 884.
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nevertheless remains an opinion of the court, and its existence should be
cknewledged, and therealier approved, clarified, distinguished, or vverruled.

CoNCLusioN

If judicial resources were unlimited, perhaps this debaie over the relative
merits of selective publication and Florida's PCA practice would be moot;
with unlimited resources. alternatives could be jound to satisfy almost every-
oue. An opinion could be written in every case of arcuable merit, and an
effident retrieval systomn could yuickly select cases on point from the huge
mass of published opiniens. In truth, however. judicial resources arve limited
and will probably remain so in the foreseeable future. Given this limitation,
rescurces must be reasonably allocate:d. In addition, few would deny that
all appeals are not alike: some cases are more complex or more difficult to
resolve than others. Given these differences, it secms apparent that preater
resources should be allocated to difficult cases and fewer 1o cases conirolied by
weil-established legal principles. As Judge Godbold noted, it mukes little sense
to deny appellate judges, who are entrusted 1o make much more important

judgments, the authority to distinguish between cases that merit a fuli opinion,
an unpublished vpinion, ot no opinien at all*#? The ultimate disposition of
cases that present no issues of precedentizl value should be substantialiy the

szme regardless of wiicther wn aninion is writren or published.

A decision accompanivd by reasens should be the inde, sather than the

exception. Adding seivctive publication o tie st of cpinion ortions avail-
able to Florida appoiiue judges will not muniuniee w written epinion in every
case. It will, however. remove one existing obstacle Ly pormitiing judges to
write opiniens for the Lenefit of the parties with:cut worrving ihat Ly doing
so an additional barden is hoing placed on the lagel communits,.

142, Morcover, the frar th 1 svoh cares wils Lie publishied n
aot prevent citation. Thie Bilth Ciwcuit's experienre hin Eaeateniy prosen the corcern
that un icial collections - these cases v il Hov-ish 9 he uniniuled, Soo Televhone Inter-
view, rupra note 127,

rnofuial reperters should
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APPENDIX B

PROIGYED ¢QURT RULE IN OPINION
WRITING AND PUBLICATION

Writing and Publication of Opinions

1. The (istrict court may dispose of a case by:
a. Puplished opinion.
b. Unpubiished opinion.
¢, Disposition without opinion,
Published opinions. An opinion of the district court should be puablished if, in tie
judgment of the judges participating in the decision, it is one that:

a. Establishes a new vule of law, alters or modifies an cxisting rule, or applies an
established rule to 2 novel fact situation;

b. Iuvolves a legal issue of continuing public interest

c. Criticizes existing law;

d. Resolves an apparent condlict of anthority; or

e. Involves an issue whose resoluiion is specifically coumerated as being subject to
1eview by the Florida Supreme Court under Article V of the Tiorida Constitutics. Concurring
or dis:enting opinions may be published ut the discretion of the author; if such an opinion
is published the rasjority opinion or disposition shull be published as well.

3. Citation of unpublished opinions and dispositions withoui opinicn. An opinion
which is ret publiched may bLe cited only if the person making reference to it provides the
court aud opposing parties with a copy of the epinion, Dispositions withour opinion may not
be cited for any prcredc'mnl prrposes other than fnther proceedings tetwern the saipe
rarties.

2

1. Unmolisbed opinions. 17 the jndges participating in a dechuion =gvee that the case
daes not meet the criteria et oni (s Subsection 2, b dewormine that s written opiniep
would othorwise be of salue. thy st mny direet that such endajon not be published,

5. Diivoesitien without oviim,  the indprs partiapating in a dec
case (lues not s

wn ngree that the
wess the cinteria set our i Subsectipn 2, and furthor agree:
a.  That e decision on 1aview is not erronccus and thould be afirmed or approved,

and
h. That the basis of the decivion being reviewed, or of the court’s uppioval ¢f zach
decision, is apparent on the face of the trial or appeliaic vecord, aud
¢. Thuat 3 written cpinion would be of ne additional valug, then the covert oy
decide ~uch case without a writien apinion.
& Al ditositions of the conrt shtl be mattors of publiic tecord.



An Evaluation of Limited Publication in the
United States Courts of Appeals: The Price
of Reform*™

William L. Reynolds?
William M. Richmantt

In recent years, the caseload of the federal appellate courts
has grown alarmingly in both the number of filings and the com-
plexity of the issues presented for decision. In an effort to cope
with the pressures created by those increases, the courts have mod-
ified the manner in which they process cases in a number of ways.
Some changes, such as prehearing settlement conferences,’ have
relatively little impact on the nature of the judicial process. The
effect of others, such as reduction in oral argument,? is more signif-
icant, for they alter the traditional method of judging appeals in
ways that may substantially reduce the quality of appellate justice.

One of the most dramatic of the recent innovations is the
adoption by many courts of rules that determine which opinions
should be released for publication.® In establishing criteria for pub-

* This study was sponsored by the Federal Judicial Center, Contract Ne. 9504-610-
17092.13. The views expressed herein do not necessarily represent the views of the Center.

We wish to thank a number of persons for their assistance in this project. Alan Chaset
and Pat Lombard of the Federal Judiciel Center and David Gentry of the Administrative
Office provided us with data and the background to understand it. Toni Sommers of the
University of Tuledu provided invaluable assistance with statistical computation. David
Aemmer of the Ohio Bar, Lawrence Haislip of the Maryvland Bar. and Susan Roesler, Uni-
versity of Toledo College of Law class of 1982, provided research assistance. All unpublished
opinions discussed in this article are on file with The University of Chicago Law Review.

+ Professor of Law, University of Maryland.

++ Accociate Professor of Law, University of Tuoiedo.

;% See e g, Goldman, The Civil Appeals Manggement Fien An Fxperiment in Appel-
late Procedural Reform. 78 Corusm. L. Rev. 1209 (1W8) Nite. The Minnesota Supreme
Courl Prehear:ng Conference—An Empirical Evaluation, 63 Minw L. Rev. 1221 (1979).

* Qe penerally 2 AbVisSORY COUNCIL FOR AFPPELLATE JUSTH E. APPELLATE JUsTICE: 1975,
at 2-32 {1975} [hereinafter cited a3 APPELLATE JusTice].

s This srticle discusses publication only in the United States Courts of Appeals. Many
state courte also have adopted pusitions concerning unpublished opinions, sometimes arous-
ing a good deal of controversy. See generally Kanner, The ["npublished Appellate (ipinon:
Friend ar Fr.e?, 4R CaL. ST. B.d. 236 (1973); Newbern & Wilson, Rule 21 Unprecedent and
the Disappearing Court, 32 ARK. L. Rev. 37 {1978}

On the guestion of publication generally, see P. CARRINGTOR, D. Meavor & M. Rosen-
BERG, JUSTICE ON APPEAL 31-41 (1876); Chanin, A Survey of the Writing and Publication of

573
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lication the courts have been truly innovative; in spite of the piv-
otal role of the published judicial opinion in the development of
American common law, the selection of cases for publication has
rarely been the subject of publicly delineated criteria. The recent
formal decisions not to publish large numbers of opinions have
aroused concern that the quality of the work produced by the
courts will be adversely affected. That concern has in turn led to
considerable discussion of the merits and demerits of a formally
organized regime of limited publication.* Although the discussion
has been rich in theory, it has been relatively poor in data.®

This article attempts to fill that gap. It presents an empirical
assessment of the workings of the publication plans of the eleven
United States Courts of Appeals during the 1978-79 Reporting
Year. This is the first system-wide analysis of these publication
plans and their effect on judicial productivity and responsibility.
The article begins with a review of the background of publication
plans. Then, after noting the methods used in the study, we ana-
lyze the relation between the language of the plans and the publi--
cation rates of the several circuits. Next comes an empirical assess-
ment of the costs and benefits of limited publication. Finally, we
propose a Model Rule for publication, designed to realize the bene-
fits of limited publication while avoiding some of its hazards.

Opinions in Federal and State Appellate Courts, 67 Law Lin. J. 362 (1874); Joiner, Limit-
tng Publication of Judicial CGpinions, 56 JuDICATURE 185 (1972).

* The authors> of this article have written on limited publication in two other places:
Reyvnolds & Richman. The Non-FPrecedential Precedent — Limited Fublication and No-Ci-
tation Rules in the Untied States Courts of Appeals. 78 Corum. L. Rev. 1167 (1878) [here-
inafter cited as Non-Precedential Precedent]; Reynolds & Richman, Limited Publication an
the Fourth and Sixth Circuits, 1979 Duvke L.J. 807 [hereinafter cited as Limited
Publicatien).

A bibliography on pubiication in federal appellate conrts would also include the follow-
ing: Hearings Liefire the Commussion on Revision of the Federal Appellate Court System
(2d phase 1974-75) {bereinafier cited as Hearings], Garéner, Niath Circutt’s Unpubliched
Opinions: Denial of FEqual Justice?, 61 A.B.A.J 1224 (1975 Note, Unreported Decisions tn
the United States Courts of Appeals, 63 Cornert L. Rev. 128 (19771 Comment, A Snake
in the Path of the Lau The Seventh Circutt’s Non-Publicatiun Rule, 38 U'. Pir1. L. REV.
309 (1977).

* There have bheen several puhlications that, while not empirical, are at least anecdotal
They review the unpublished opininns of & particular court and argue that scme or many of
th=m should have Leen pullished. See, € g, Gardner, supra note 4; Comnsent, supre note 4
Limited Publication, supre note 4, 1= an ewmnpirical study but it is limited in scope, cover:ing
only two circuits and decisions over roughly three months. See also Remarks of John P.
Frenk, Ninth Cire’t Judicial Conference (July 29, 1976} (unpublished study of 50 unpub-
lished opinions) {cn file with The Unucersity of Chicago Law Review).



1. BACKGROUND

A. A Perspective on Publication

In order to appreciate the importance of the limited publica-
tion debate, it is necessary to understand both the role of publica-
tion in American law, and past publication practice. The reasoned,
published appellate opinion is the centerpiece of the American ju-
diciary’s work. The rcasons for that prominence are not hard to
understand, for they inhere in the role of appellate judges in a sys-
tem of common law.

The rule of precedent is fundamental to the common law.® In
order to ensure consistency, judges explain why they decided as
they did and why apparently similar cases were not thought to be
controlling. Because opinions make law, these explanations must
be readily accessible to interested peraons. Their public availability
is necessary to guide both the persons who may be affected by the
law, and the judges who will apply that law to future disputes. The
opinions of appellate courts naturally have special significance be-
cause of their position in the judicial hierarchy, and because the
workload of nisi prius courts has made it increasingly difficult for
them to issue polished opinions that contribute to the growth of
the law.

Ageinst this backgrourd, it 18 surprising that the expectation
of a reasoned and published decision 1s & relatively recent one.
Viewed in historical perspective, limited publication is hardly a
radical idea; until recently, case reporting has been a haphsazard
enterprise. English cases have been officially reported only since
1865,7 following a long history of selective reporting by legal entre-
preneurs.® Similarly, American reporting, virtually unknown until

e i T T

i

¢ The propositions in this paragraph hould, of rouree, he familiar o every American
lewyer. See pgeneraliy H. Hart & A. SaCKs, Tur JEGAL PROCESS Basie PRUBLEMS IN THE .
Magi6 AND APPLICATION OF Law {tent. ed. 195R); Hulmes, The Path of the Law. 10 Harv.
L Rev. 457 (1897); Wechsler, Tuward Neutral Principles of Crnstitutional Law, 73 Hanv.
L. Rev. 2 {19531 One of the authors of this grticle has set forth Lis views on the subject in
more deiail in W. REYNOLDS, Jupiciar PROCESS 1N A Nutsugnn (1980)

1 See generally K. WaLkFR & M. WALKER, Tug Excrish Lecat SysTeM 139-41 {4th ed.
1976), which criticizes the entire reporting system for its “informality.” Ocial English re-
posting today produces the ].aw Heports under the acgis of the Ircorporated Counci} of Law
Repurting for England and Wales There also are uncthicial reporters, the most famiiiur of
which is the All England Lax Reports

s The first English reports are the Year Bioks. which begnn, petheps Br 8 kind of enrly
legal newspaper, in the reign of Edward 1. Sec T. pProcknetT, A ConCsE HiSTORY OF THE
Common Law 268 t5th ed. 1956). Private reporting developed with the end of the Year
Books in 1537 The quality of the private repoils varied greathy Hoigsworth celled Sir



the start of the nineteenth century,” was long the province of pri-
vate venturers. Indeed, private reporting continued in at least
some federal courts until well after the Civil War.’® These publica-
tions only gradually came to reflect an appreciation shared by
judge and reporter concerning the form and content of the re-
port.”* Today, of course, legal reporting is dominated by the West

James Burrow (1701-1782) the “‘connecting link™ between “old™ and modern reporting be-
cause Burrow strove for completeness and accuracy. 12 W. HoLpsworTH, A HisTorY oF EN-
aLisH Law 110-12, 116 (1938).

* Apparently there is no general work on the historv of publication in the United
States. Fphraim Kirby's 1789 volume of Connecticut Reports was the first reporter pub-
lished in this country, see L. FrieoMan, A HisTory oF AMERICAN Law 282 (1973), although
modern historians have unearthed and published reports of colonial cases. See, eg., D.
BoorsTin, DELawaRE CasES 1792-1830 (1943): PROCEEDINGS OF THE MARYLAND COURT OF Ap-
PEALS 1695-1729 (C. Bond ed. 1933). Hence the comment, “Historians actually know more
about colonial case law today than could have heen widely known in colonial Americe.”
Johnson. Juhn Jay: Lauyer in a Time of Traensition, 1764-1775, 124 U. Pa. L. Rev. 1260,
1264 n 17 (1976) Another example of early publication is found in Marvland, where a court
reparter and a young attorney began publishing colonial Marvland cases as a private ven-
ture in 1509, See C. Bonp, THE CoURTS OF APPEALS OF MaRVLAND: A History 111 (1928). In
contrast. publication in Massachusetts began with suthorization from the legislature in.
1804. W. NFELSON, AMERICANIZATION 07 THE CoMmon Law 168 (1975). Publication of New
York cases hegan in 1794, Johnson, supra, at 1264 n.17.

Publication of Supreme Court opinions did not begin until the second volume of Dal-
las’s Reports was published in 1798. Even then progress lagged: although the third volume
appeared in 1799, the fourth wes held up until 1807. Other sources for Supreme Court work,
such as newspapers, apperently were unsatisfactory. See J. GOEBEL. ANTECEDENTS AND BE-
GINNINGS TO 1801, at 664-65 (History of the Supreme Court of the United States. vol. 1
19719,

'® Samuel Blatchford, both district and circuit judge before joining the Supreme Court,
reported Second Circuit decisions until 1887 when the Federal Reporter, hegun several
vears earlier, put him out of business. See M. Scuick, LEARNED Hann's CourTt 44 (1870).

" Wkhen Roger Taney became Chief Justice, for example,

[tihere was widespread disagreement . . . as to the aubject matter to be included in the

reports . % . . The question was much discussed in law journals. . . . Reviewers varied

all the way frum those who wanted 1o save money for lawvers by hmiting puhiication to
selected apinions, to thase who advocated publication of all opinione together with ar-
guments of counsel snd other relevant documents.
CoSwiaitn, Tre Tawey Perion. 183564, 8t 295 (History of the Supreme (ourt of the
United States, vol 4. 1974).

Standurds were quite lax. even for Supreme Court reporting. Errors abounded, and
semetimes the reporter failed to include dissenting opinions. Id at 300-02. Justice Story
found it commendable that reporters corrected grammatical and typographical errors. See
1d. at 29% 2. Benjamin Howard, in the first volume of his Reports (1841), “resorted to
what sgemed an amazing example of bad taste by advertising his availability for the argu-
ment of cuses.” Id at 308

Uneven reporting required thet both state and federal reports he regularly reviewed in
t‘w law reviews for quality and covernge. See, e.g., B Am. LL.J. 273 (1848) (New Jerseyh 1 Am.

. Rea 60 (1853} (Second Circuit).

Full and accurate repurting depended upon the development of a tradition of full and

complete judicial explication of the decision. This is a relatively recent development. Lord



Publishing Company. It rcutinely publishes all opinions sent to it
by the circuit judges in accordance with their respective publica-
tion plans.’?

Limited publication, then, is not new. What is new and radical
is the notion that the judges themselves should be controlling ac-
cess to their work by means of systematic publication plans. The
publication plans of the federal courts of appeals collectively re-
present the most ambitious systematic effort to reconcile the con-
flict between the costs and benefits of full publication.

B. The‘ History of the Circuit Plans

The movement toward the present circuit court publication
plans began in 1964, when the Judicial Conference of the United
States recommended that the federal courts authorize “the publi-
cation of only these opinions which are of general precedential
value.”?® Eight vears later,”* the Board of the Federal Judicial
Center proposed that each Circuit Council establish plans that

Coke advised that “wise and learned men do before they judge labour to reach to the depth
of all the reasuns of the case in question, but in their judgments express not any.” 3 Co.
Rep. v (J. Thomas ed.. London 1826).

A look through state reports around 1800 reveals what to the modern reader is a star-
tling lack of explicatior among courts of last resort. In Maryland, for example, the Court of
Appeals often decided cases without an opinion until e statute requiring them was enacted
in 1832. Lower courts were more prone to give reasons in order that their decisions could be
properly reviewed on sppeal. C. Bowp, suprac note 9, at 138-40.

Bv the mid-nineteenth century, however. & number of states had imposed. either
through their constitutions or by statute, a requirement that appellate decisions be rendered
in & written opinion. See Radin, The Requirement of Written (piniens, 18 CaLtr. L. Rev.
456 (1930). That such development might not be whelly salutary was fureseen by Junathan
Switt:

It is a maximum [sic} among these lawvers, that whatever hath been done hefore
may legally be done again; and therefure they take special care to record all the deci-
sions formerly made against common justice and the general reason of mankind. These,
under the name of precedents, they produce ps guthoritiea to justify the most iniqui-
tous opinions. and the judges never fail of directing accordingly

J. Swirt, GuLLvFR'S Tesvers 284 (Modern Library ed. 1931 tist ed. London 1726).

1 West publishes onlv opinions designeted for publication by the several circuits. Let
ter to authors from James P. Corson, Meneging Editor, West Publishing Co. (May 23, 1980)
(on file with The University of Chicago Law Review). Several federal courts feg., the Tax
Court, the Court of Military Appeals} have their owu reporter; the Courts of Appeals do not.

Unpuhlished opinions may be “published™ in other rources. such as specialty reporters,
or placed in the memory of 8 computerizéd legal resesrch system such as LEXIS, see text
and note at note 30 infra

12 [1964] JupiciaL ConFERENCE OF THE UNITED STATES RePORT 1L

¥ Some of the circuits, in the mesntime, had made some pronouncements in case law
on the problem of unlimited publication. E g, Jones v. Superintendent, Va. State Farm, 465
F.2d 1091 t4th Cur. 1972).



would limit publication and forbid citation of unpublished opin-
ions.’® Later that year, the Judicial Conference endorsed the
Center’s proposal and directed each circuit to devise a publication
plan.’® In 1974, the Center published a Model Rule for publica-
tion,’* a proposal that has been the model for the publication plans
of a number of circuits. Meanwhile, the circuits, responding to the
Judicial Conference directive, had each sent a proposed publica-
tion plan to the Conference. The Conference applauded the diver-
sity of these plans, for it meant that there would be “11 legal labo-
ratories accumulating experience and amending their publication
plans on the basis of that experience.”’® Little has changed since

'* Boarp oF THE FEpERAL Jupiciar CENTER, RECOMMENDATION AND REPORT TO THE
APRIL 1972 SESs108 OF THE Ji'DICIAL CONFERENCE OF THE UNITED STATES ON THE PUBLICATION
of CourTs OF AppeaLs OPivions {1972). The various groups mentioned in the text are de-
scribed in more detail in Non-Precedential Precedent, supra note 4, at 1170-71 & nn. 18,
25, 26.

¢ 11972) Jupiciar ConrFrreExcE oF THE UNITED States ReporT 33

7 Apvisory Counci. FoR APPELLATE JusTICE. FJC Research Series No. 732, STan-
LARDS FOR PUBLICATION OF JUbIciAL OPivicns (1973) [hereinafter cited as Stanparps]. The
development of theve Standards is discussed in more detail in Non-Precedential Precedent,
supra note 4, at 1170-71 & n.25. The Model Rule provides:

1. Standa:rd fer Publication

An cpimior of the (highest court) or of the (intermediste courtt shall not be desig-
nated for publication urnless:

a. The opinion establishes a new rule of iaw ur alters or modifies an existing rule;
or

b. The opinion involves a legal issue of continuing public interest; or

c. The «piniun criticizes exieting law; or

«d  The vpinion resolves an apparent conflict of authority.

2. Opinions of the court shall be published only if the majority «f the dges partici-

pating in the deasion find that a standard for publication as et out in <ectien (1) of

this rule is satisfied. Concurring opinions shall ke published only if the ma) ritv opin-
ion is published. Dissenting opinions mey be published if the diczenung judue deter-
mines that a stendard fur publication as set out i section (11 of thiz rule i« -gtictied.

The (highest court) may order any unpublished opinion of the tintermediate conrt) or

a concurring or dis-enting opinion in that court published.

3. if the standard of publication s set out in section {1} of the rule is ~ati~fied as to

anly 8 part of an opinion, only that part shall he published.

4. The judges whu decide the case shall consider the question of whether or not to

publish an opiniun in the case at the conference on the case befure or at the time the

writing assignment is made, and at that time, if appropriate, they sh.all make a tenta-
tive &ecision not to publish.

5." All upinions thet are not found to satisfv e standard f[or publication as prescribed
by section (1; of this rule shall be marked, Not Designated for Publication. {)pinions
marked, Not Designated for Publication, shall not be cited as precedent hy any court
or in any brief or other materials presented to any court.

* 11974] Jupiciar Conrerence o THE UNITED StaTes Report 12. VWhile the Judicial
Conference studied publicstion, the Commission on Revision of the Federsl Court Appellate
System (chaired by Senator Hruska) also looked at the problem. Although the Hro<ka Com-



1974. Although the Judicial Conference left the circuits’ publica-
tion plans in a state of experimentation, there has been little effort
to assess the results of those experiments either by scholars'® or
the federal judicial establishment.?®

C. The Pros and Cons of Limited Publication

The justification for limited publication rests on three prem-
ises: first, there is no need to publish all opinions; second, full pub-
lication is costly; and third, judges can effectively determine when
an opinion need be published. Each of those premises can be dis-
puted. In addition, several distinct counterarguments can be ad-
vanced against limited publication.*!

1. Dispute Settling and Lawmaking. Common law opinions
have two functions: they settle disputes among litigants and, in do-
ing so, sometimes make law.*? Not all opinions, even at the sppel-
late level, make law. Opinions may only reaffirm well-settied prin-
ciples. These, the argument runs, need not be published, for
sociely has no real interest in them. Such decisions are important
to the litigants, but not to anyone else.

This argument is flawed by its reliance on a view of judicial
lawmaking as the statement of mechanical rules rather than prin-
ciples extracted froma the decisions of cases read in their factual
context. When judicial lawmaking is viewed in that light, it can be
seen that all decisicns make law, or at least contribute to the pro-
cess, for each shows how courts actuallv resolve disputes. Applica-

mission recommended the adoption of limited publhcation and noncitation plans. the Com-
mission deferred to the Judicial Conference concerning details. ConmMission ox HEVISION OF
tHE FeEnEraL COURT APPELLATE SySTEM, STRUCTURE AND INTERNAL PROCEDURES: RECOMMEN-
DATIONS FOR CHANGE 50-52 {1975) heremafter cited as Hrusxa ReporT]. The testimony of
judges. Iawvers. and scadenmics before the Commiss’on provides valuable insight on the
question of selective publication and noncitation. See Hearings, supra note 4.

# See text and notes at hotes 3-5 supra.

2 ndeed, even the useful Publication Plans Reports prepared by the Adninistrative
.Office of the United Stetes Courts for the years 1973 through 1977 have been terminated,
which suggests that the plans may have come to be considered permanent. The Publication
Plans Reports were prepered for the Subcommittee on Federsl Jurisdiction of the Commit-
tee on Court Administration of the Judicial (enference of the United States. See Non-
Precedential Precedent, supra note 4, at 1473 n.34. As far as we know, these reporis re-
present the only effort sponsored by the entire federal jndicigl establishment to evalunte the
warkings of the pians. The Ninth Circuit, however, did sponsor & limited study by John
Frank of publicstion in thst circuit. See Remarks of John P. Frank, supra note 5.

" More detailed discussion of the material in this section can be found in Non-Prece-
dential Precedent, supra note 4, at 1181-85, 1187-94, 1199-1204.

3 Gee H. Hant & A. Sacks, supro note 6, at 396-9%.



tions of general principles in specific contexts clarify the scope of
the principles. At the same time, such applications demonstrate
whether the principles are actually followed by judges in routine
cases or are simply “paper rules,” useful mainly for display. The
unavailability of decisions thus reduces our ability to understand
the principles relied on by the court.

2. The High Cost of Full Publication. The second premise of
the argument for limited publication asserts that excessive costs
are associated with full publication. Those costs fall into two cate-
gories, one linked to the preparation of an opinion, the other to its
consumption.

Preparing opinions is a large part of a judge’s workload. More
time must be spent if the opinion will be published—to allow more
proofreading and prose polishing, for example. More effort alsc is
required to ensure that the opinion contains no loose language that
can return to haunt the court in a later case. Eliminating these
costs can help judges cope more effectively with heavy workloads
with little or no diminution in the quality of justice dispensed. Or
so the argument goes. Although the idea seems plausible it has
never been verified empirically.??

The second part of the excessive cost argument focuses on the
cost of full publication to the consumers of opinions. To American
lawyers this is a familiar problam. “The endless search for factual
analogy”? runs up the bill of the conscientious attorney with little
or no gain in the refinement of legal principles. Law libraries and
their budgets are strained to the breaking point and beyond. The
bar looks with envy upon England, where the reported case law
fills but a few volumes a year.?® These are real concerns, vet it
must be remembered that even cumulative opinions have value.
They can suggest how firm a line of precedent may be, for exam-
ple. or indicate problems in the application of articulated prece-
dent, or even show ihe divergence of a rule from the expectations
of those to whom it is addressed. Thus, value can be found in pub-
lishing any opinion; the real question is whether the associated
costs are too high.

W
" We know of only one effort to do so, end it is unrelishle. See Non-Precedential Fre-
cedeat. supra note 4. st 1183 n.95 (dircussion of a study of time allncation in the Third
Circuit); ¢f. text cnd notes 8t notes 59-67 infra {finding that evidence is at best inconclusive
ae to increased croductivity).
* STANDARLS, supra note 17, at 17,
* In 1479, fur exampie, the Ali England Reports comprised three volumes.



3. The Early Decision Not to Publish. Many of the cost sav-
ings associated with limited publication would be lost if judges
made the decision not to publish only after the opinion had al-
ready been polished and made ready for public consumption. An
early decision not to publish entails significant costs, however, for
value inheres in the actual writing of the opinion. For meny au-
thors, writing about a subject helps them to develop their thought
on the topic. Furthermore, if an opinion in support of a decision
simply “will not write,” the conscientious judge is forced to recon-
sider the decision.*® The danger here is thal the decision not to
publish will affect the ressoning or even the result.

Another major problem with an early decision not to publish
centers on the ability of & court to predict, eerly in the judicial
process, that its opinion will not make law. The ability of judges to
do so is by no means celf-evident. If the prediction process is im-
perfect, the legal community will have lost access to opinions it
should see. _

4 Further Arguments Against Nonpublication. Limited
publication can be attacked even if the above premises prove true.
First, limited publication reduces judicial responsibility by remov-
ing the constraints that stare decisis places upon the court. The
concept of precedent cautions as well as governs. If an opinion i8
not to be published, unwise things may be said without fear that
the corpus juris will be adversely affected. Judicial responsibility
also may be diminished if courts use the nonpublication list as a
respository for troublesorne cases presenting issues the court does
not wish to address in public. Again, nonpublication may permit
judges to approach their jobs more routinely, without the real
thought and effort that precedential decision making requires. The
fina! counterargument to limited publication recognizes the role
played by the availability of opinions 1n holding judges account-
ahle for their actions. If ““[sjunlight i8 anid to be the best of disin-
fectants,”?? then limited publication may permit sores tc fester.

5 A Word on Citation Practices. As part of their approach
to limited publication, seven of the circuits prohibit citation to an
unpublished opinicn, and an eighth discourages the practice; only

three circuits permit free citatigmef such opinions.*® The prohibi-

. ______,_,-——-——-——‘_______________——————-—————

3 Hearings, supra note 4, at 735 (testimony of Professor Terrance Sandalow). See also
note 151 tnfra

¥ |, Brannris. OTHER PROPLES Money 32 {1814}

3 The seven rules prohibiting -itation of unpubhshed opinions are D.C. Cir. R. 8Uf);
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tion of citation is part and parcel of the limited publication ap-
proach, for without such rules its goals could easily be frustrated.
If citation were freely permitted, both litigants and judges would
be unsable to realize the potential time savings from not having to
read unpublished opinions.*® In addition, the prohibition on cita-
tion is necessary to prevent unfairness arising from the ability of
well-heeled litigants to monitor, store, and use unpublished opin-
ions more readily than other litigants.®°

The perception in seven circuits that a noncitation rule is a
necessary aspect of a limited publication plan therefore seems sub-
stantially accurate. We have doubts, however, about the efficacy of
noncitation rules. The hidden problem is whether the judges and
their staffs adhere to the rule. We have found few opinions refer-
ring to unpublished opinions, indicating at least facial compliance
with the noncitation rule. Still, some uneasiness persists, based on
the intuition that not everyone who is aware of how cases have
been decided will refrain from using that krowledge in later litiga-
tion. Our concern centers on pro se civil rights and habeas corpus
cases. T'o the judges and clerks who handle those appeals, reliance
on  unpublished decisions—*“non-precedential - precedents”*
—rmust be inevitable. The caseload is large, and there is often a
previous decision squarely on point that provides a tempting re-
search tool. Yet many of these cases are frivolous and hence go

let Cran. R. 14; 2p Cir. R. 0.23: 671 Cir. R. 11; 71i Cir. R 35(b)(2)(iv); 8t Cir_ R. epp.; 9TH
Cm. R. 21{e). Neither the Third nor the Fifth Circuit addresses the citstion issue. Only the
Tenth affirmarively permits citation, 10Tv Cir. R. 17(c}); opposing parties must be served
with a copy of eny unpublished opinions that will be used. The Fourth Circuit permits but
discourages citation. 4TH Cir. R. 18(d)(ii)-(iii).

* See Nun-Frecedential Precedent, supra note 4, at 11R6-87. This ic especially true
given the pubiicetion of “unpublished™ opinions in unofhcial specialty reporters and the
recently develuped computer svstems such es TLEXIS, msking them svailable for general use
if ¢itaion is permitted.

* Id. at 11%7. The shility of courts to control circulation of unpublished opinions has
been greatly diminished by the asdvent of computer-assisted legal research. Although the
LEXIS memory bank purportedly contains only “publisheble” apinions, see letter from
Buzz Reed, Meed Data Central (Apr. 25, 1881) (on file with The University of Chicago f.aw
Review), several of the unpublished opinions discussed in this article are avsilabie on the
sxatem™See, ¢.¢ DBurrison v. New York City Transit Auth., No. 78:7536 {603 F.2d 211} (2d
Cir. Mer. 29, 1¢75); Moorer v. Griffin, No. 77-1580 [586 F.24 844] (5th Cir. Oct. 12, 1978);
United Siates v. Vera, No. 77-5363 {582 F.2d 1281] (6th Cir. July 10, 1978). All of these
cares appear in ihe Federai Reporter (2d), but only as parts of tables of unpublished opin-
ions. These npinions are svailabie only to those able o pay for the service. Such limited
circulation exacerbates the problem of unegual acces..

* The phrace comes frem Judge Robert Sprecher's testimony before the Hruska Com-
mission. Hearings, supra note 4, at 537, ’



unpublished.®? The result may be reliance on a substantial research
library or “issues file” that is unavailable to the litigants.®

D. A Necessary Note on Workload

The following sections enalyze various problems associated
with limited publication plans. Reflection upon those issues must
include consideration of the difficulties that led the courts to adopt
the publication plans: the increases in the volume and complexity
of the work of the federal courts.

Apocalyptic commentaries on the workload of the United
States Courts of Appeals are not hard to find.** Their very famili-
arity may rob them of some of their impact. Examination of the
product of the circuit courts over even a short period lends some
perspective, dramatically bringing home the overload.

This study covered the year ending June 30, 1979. In that
time, the eleven circuits terminated 12,419 cases following judicial
action.®® During that period there were 97 circuit judges.®® On aver-
age, each of those judges decided about 1.2 cases per working
day.®” For each vote a participating judge must have done some

32 See text at note 148 infra for the tendency to permit a disproportionate number of
opinions in such cases to g0 unpublished.

s Hegrings, supra note 4, at 537 (testimony cf Judge Sprecher).

* A sample of these alarming recitations can be found in NLRB v. Amalgamated
Clothing Workers, 430 F.2d 9€6 (5th Cir. 1970); Hrusxa REPORT, supra note 18, at 55; Ha-
worth, Screening and Summary Procedures in the United States Courts of Appeals, 1973
Wasn. U.1.Q. 257.

5 That figure is obtained from statistical data supplied by the Administrative Office of
the United States Courts (Sept. 24, 1980} (on file with The University of Chicago Lauw Re-
view) {hereinafter cited as Statsstical Data), by sdding the tntals from Tables 1P (total

_published opinions) and 5U (total unpublished opinionst. See note 45 infra for explanation
of the term “with judicial action.” The tntal number here dees not include consolidations,
ie.. Cues that have separate dorket numberg but are briefed, srgued, or decided with other
cases in one proceedirg. Including consolidations the total 13 15,053 (Conschdations esti-
mated s 175" of the total number of cases terminated, in accord with ADMINISTRATIVE
OrricE oF THE UNITED STaTES CouRrTs, 1978 ANnUAL REPORT OF THE DiRecTOR 51 [hereinaf-
ter cited as ANnuaL REroRT].)

» The actual number of autherized judgeships in the United States Circuit Courts wes
132, but 35 judgeships were unfilled. See AnnuaL Rrpont, supra nnte 35, at 44

7 The 1.2 figure was computed es follows: Because circuit judges tvpically sit in panels
of three, in order Lo determine the total number of judicial votes cast to decide the 12,418
cases, that figure must be multiplied by three; thus there were 37,257 voles cast during the
fiscal vear. Of those votes, 77.8% were cast by active circuit judges {the others were cast by
visiting and by senior cir~uit judges, see id. at 50, & total of 28,986 Assumning 250 working
days for cach of the 97 active circuit judges. the total number of “judge-daye™ in fiscal 1978-
79 was 24,250 Simpie division then shows that the average active circuit judge decided al-
moust 1.7 cases per dav. (It shuuld be noted that in s me proceedings, motions to reduce or



reading and research.®® If all he read were the briefs, staff memo-
randa, and record in each case, his workdays would be full. In ad-
dition, the judge must draft opinions for publication, read the
drafis of other judges’ opinions, participate in conference, and hear
arguments. Each judge must try to keep current on developments
in the law, run his staff, help administer his circuit, perhaps serve
on professional committees, and so on.

The point of this fairly dreary exposition is that the object of
this article is not to criticize the judges. Their dedication and in-
dustry is beyond question. We aim only to examine and evaluate
one technique that judges have used to streamline their workload.

The next three parts of the article report the empirical study.
We begin with a description of the methodology used in the study.
We then examine the relation between publication frequency and
the content of the several publication plans. Finally, we discuss the
costs and benefits associated with limited publication: What do the
judges gain from nonpublication? Are there any drawbacks associ-
ated with those gains? Are there ways to minimize the costs while .
realizing most of the gains?

II. Tue Stupy: METHODOLOGY

Our assesament of the impact of the publication plans on the
decision-making process of the courts of appeals is based on a
study of the published and unpublished opinions of those courts
during the 1978-79 Reporting Year.®® Reviewing the material pub-

grant bail, for example, circuit judges may act singly. This means the average stated above
iz sumewhst high.)

Averege figures, of course, conceal peaks and valleys among the circuits. In the Fourth
Circuit, for in *ance, 1235 cases were decided by judicial action. Mult:plication by three
vields a total ¢f 3708 votes. Reducing that figure by 20°% for votes cast by senior and visit-
ing judges vields 2966. Seven ective judges provided 1750 judge-days over the assumed 250
working davs, and thus nearly 1.7 decisions per dey for each active circuit jurge.

In the District of Columbia Circuit, by contrast, the number ¢f cases decided after judi-
cial action was 699, produring 20097 total votes. This figure must be reduced by 20.7% to
account for the cantribution of visiting and senior judges. The result of that reduction, 1663,
when divided by 2200 tntal judge-days (9 judges times 250 working dayvs) vields nearly .74
decisions per judge per dav. Percentages of votes cast by active circuit judges are from id &t
51. Caves decided per circuit is computed from Stetistical Data, supra note 35, Tables 1P,
5U.

3 Qume (ases naturally present fewer prohlems than others; manv are frivolous. For a
conscientious judge, however, even those present demands on his time. The judge who
wishes tn supervise even wminimally the work of the stafl atterneys and his own law clerks
must spend some time on even the mast frivolous appeal.

»* The Reparting Year ran from July 1, 1972 through June 30. 1979. For the statistics



lished during that period was relatively straightforward; we used
all appeal-dispositive documents—*‘opinions”**—found in the Fed-
eral Reporter (2d) for that year.** Choosing the unpublished mate-
rial involved somewhat more selectivity because the Administra-
tive Office of the United States Courts (the administrative and
record-keeping agency of the federal judiciary) distinguishes be-
tween appeals terminated “by judicial action” and those termi-
nated “without judicial action.”* We studied only the former
group, because we did not want to include consent decrees, affir-
mances or reversals by stipulation, or out-of-court settlements.**
Those types of dispositions present only bookkeeping problems to
the judges, and do not reguire aiy real exercise of judicial ability;
their inclusion in the study, therefore, would obscure the nature of
what judges in fact do. Accordingly, the total population for this
study included all terminations that were published,* and all un-
published terminations that were by “judicial action.™* "Fable 1
records the population of published and unpublished opinions used
in the study.

kept by the Administrative Office of the United States Courts for that period, see ANNUAL
ReporT, supra note 35, at A-1 to -175.

s “()pinion” is a generic term. The several circuits refer to their written products hy
many different (and at times inconsistent) labels. Included in the term “opinion™ for our
purposes are what some circuits would call opiniona, memoranda, per curiam opinions, cI-
ders, judgments, and judgment orders.

@ A Jist of “Appeals Terminations” was furnished us by the Administrative Office. All
information compiled by the QOffice and, in turn, all the informetion that we used in the
study was compiled from records Fept by the individual circuit ccurt clerks on a form
known as .8 34 Appesls Disposition—Termination Form” {on file with The University of
Chicaso Lau Reuview) [hereinafter cited as J.8. 34} In order to generate the list of published
appesls terminatinns, we aelected all terminations whose J.5. 34 furms contained checks in
positions 1, 2. or 3 in box 13 ("Opinion”). )

51 See the J.5. 34 furm, boxes S and 10 {termination by judicial action), and box 11
{terminatinn without judicial action).

s Nevertheless, we found & fair number of decisions labeled “judicial action™ that were,
in fact, voluntary diemissals snd the hke.

s A total of 4737 terminations were published Thirty-eight terminated appeals were
recorded as “published” but as not involving “judicial action’; we therefore excluded them
from the studv for reasons ezpinined in text and note &t note 43 supra These inconsistent
designations probsbly were the result of a reporting error. In any case, their number is
ingignificant. .

45 This pracedure differs from the Administrative Othce’s typical record-keeping hebits
in one important respect. For many purposes {r g., recording reversal rates and separate
opinion rates), the Office uses as ite relevant total disposition population the set of appeals
dispositions that oceurred after oral hearing or submission upon the briefs. See, e.g., ANNUAL
Report, supra note 35, Table B1. For most of the same purposes, we chose the larger popu-
lation of appeals terminated by judicial action.” The difference between the two popula-
tions is that many cases docketed in the courts of appeals are t~rminated without argument



TABLE 1

PuBLisHED AND UNPUBLISHED OPINIONS

Circuit Published Unpublished Total
D.C. 194 505 699
First 214 147 361
Second _ 358 563 922
Third 219 991 1210
Fourth 346 890 1228
Fifth 1385 978 : 2363
Sixth 340 908 1248
Seventh 325 736 1061
Eighth 448 209 657
Ninth 618 1238 1856
Tenth 251 555 8§06

Totsl 4699 720 12419

Source: Stotisiical Data, supra note 35, Tabies 1P, 50U

or submissioh upen v-ritten briefs. Some of these nevertheless are terminations “hy judic ial
action.” Fxamples are maotions for summary atfirmance, otions for stavs, and maotions for
bail reductions. These cases typically involve some written argument to the court: hnwever,
they are not reported as “submitt.d upon written briefs” unless the “brief” i the formal
brief rortemplated in Fep. R. Apr. P. 28. Tclephone conversatinr with Iiavid Gentry. Re-
seerch Analyst, Administrative Office of the United States Courts {July T4, 1980}, We rea-
soned that the larger pupulstion of appeals t=rminated by judicial action™ was more appro-
priate f2r our study than the smaller set of appeals terminsted “after ergument €T
submission” because the larger group more closely reflects the total case-terminating work
of the judges.

In the course of our study, it Lacame spparent that the total number of opinions indi-
cated as unpublished on the J.S. 34 forms compiled by the Administrative Ofhee included
a fewwypinions thot actually were puhliched. This could be the resuit ¢ither of errore by the

ciréuit rourt clerk in filling cut the J.S. 34 forms, or of reversals of original decisions not to
pubrlish. Because it was impractical for us to venf} indépendently that eech of the nesrly
8000 “unpublished” opinicns on the list supj l-ed by the Adminiztrative Office was unpub-
lished, we did not correct for thesz factors. We have o reeson to believe that exclu :ding
these epinions would significantly decrease the population size, particularly because coding



III. RESULTS OF THE STuUDY: PUBLICATION PLANS AND
PUBLICATION PILRFORMANCE

The fundamental empirical question concerning the publica-
tion plans*® is whether they have any effect at all on the decision to
publish. Do the judges actually pay attention to the plans? Fortu-
nately for the analyst, both the contents of the publication plans
and the extent to which publication is limited vary widely among
the circuits. Differences occur along several lines—the specificity of
publication criteria, the existence vel non of a presumption sgainst
publication, and the maker of the publication decision.*’ This sec-
tion examines the effect of those differences on the circuits’ actual
publication hehavior. Table 2, which reports the percentage of
published and unpublished opinions in each circuit, will facilitate
that examination.

TABLE 2

PERCENTAGE OF QpiNtoNn3 PUBLISHED

Circuit Published (%) Unpublished (%)
D.C. 27.8 72.2
First £9.3 40.7
Serond 33.3 61.1
Third 181 81.9
Fourth 28.0 72.0
Fifth 58.6 41.4
Sixth 272 72.8
Seventh 30.6 £9.4
Eighth 68. 31.8
Nir{th 33.3 £66.7
Tenth 31.1 6.9
Average 38.3 61.7

Sourcs: Calculeted {rom the dats in Table 1 supma

L4

) e e e i s e e e e T

error presumably would be randomly distributed, with spproximately equal numbers of un-
published opinions coded us published and publiched opiniens coder gs unpublished.
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A. Specificity

One aspect in which the plans vary widely is the specificity of
the standards that guide the publication decision. Some plans es-
tablish criteria that can only be described as vague. The Third Cir-
cuit, for example, prescribes publication only where “the opinion
has precedential or institutional value.”*® Other circuits have spe-
cific publication criteria. The Ninth Circuit Plan, for example, pro-
vides for publication of an opinion that

(1) Establishes, alters, modifies or clarifies a rule of law,
or

{(2) Calls attention to a rule of law which appears to
have been generally cverlooked, or ’

(3) Criticizes existing law, or

(4) Involves a legal or factual issue of unique interest or
substantial public importance, or

(5) Relies in whole or in part upon a reported opinion in
the case by a district court or an administrative agency, or

(6) 1s accompanied by a separate concurring or dissent-
ing expression, and the author of such separate expression
desires that it be reported or distributed to regular
subscribers.*®

‘¢ All of the circuits have limited publication plans. In addition, all but one have lncal
rules that eddress the question. A circuit’s position on limited publication thus can be deter-
mined only by looking at both its plan and any relevant local rules. The following ere the
relevant rules: D.C. Cir. R. 8(f); 1a7 Cir. R. 14; 2p Cir. R. 0.23; 47u Cir. R. 18; 5tu Cir. R.
21; 6t Cir. R. 11 771 Cre. R, 35; 8vn Civ. R. 14; 9ra Cir. R. 21; 1071 Cir. R. 17 In the
Second, Fourth, Sesenth, Ninth, and Tenth Circuits, the publication plan consists simplv of
the text of the rule. In the Third Circuit, there is no relevant local rule, but only a publica-
tien plan. In the other five ¢irevits, the publication plan is distinct from the lore] rule on the
question. In two corcaits, the First and the Eighth, the publication plans uppear as epperdi-
cex ta the circuit's local rules.

¢ Larlier. we attempted to classifv the publication plans of the Fourth and Sixth Cir-
cuits as “‘conservative” and “radical,” respectivelv. Those classifications were suomewhst
awkward, but they did prrmit consideration of these facturs. We hypo'hesized that a redical
plan would producs Jower puhlication percentages than a conservative plan. The data did
not support that hypothesis. See Limited Publication, supra note 4, at 810-14, for an expla-
natiop ol the terms

 Tiaryr Circrr Pran (on file with The Unicersity of Chicags Law Rieiiey s,

* 4 G R 21(b).
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The circuits can be roughly divided into two groups depending on
the specificity of their publication criteria.* Table 3 displays the
circuits in that errangement with the percentage of published and
unpublished opinions produced by each circuit. The data show lit-
tle correlation between the degree of specificity of a circuit’s publi-
cation criteria and its actual publication behavior. The average
publication percentage for circuits with detailed standards was
36.5% while the average for circuits with vague standards was
40.4% . On the other hand, the data in Table 3 may give dispropor-

- TABLE 3

PuBLICATION RELATED TO SPECIFICITY OF STANDARDS

PUBLICATION in CIrRCUITS WITH VAGUE STANDARDS

Circuit Published (%) Unpublished (%

First 58.3 40.7

Second 388 : 61.1

Third 18.1 81.9

Fifth 58.6 41.4

Sixth 27.2 72.8
Average 40.4 59.6

PupLicaTiON IN CIRCUITS WITH SPECIFIC STANDARDS

Circuit Published (%) Unpublished (77)
D.C. 278 72.2
Fourth 28.0 72.0
Seventh 30.6 69.4
Eighth 68.2 31.8
Ninth 33.3 66.7 -
Tenth 311 68.9
-Average 365 83.5

¢ 'T'he circuits with “vague” standards, and the pertinent rules, are: 1s1 Civ. R. app. B;
25 Cix. B, 0.23; Ton Crrevrt Fan para. {a), 571 Ce RO2L Sixth CIRCUIT T'LAN para. 2
for. file with The University of Chicago Lan Review). The “specific” rules are: IISTRICT UF
Covuvmpia CIRCIT Fuan para e fon file with The University of Chicago Leu Review); 4TH
Cir. R. 18a); 711 Cin. R. 35{c}(1); 871 Cir. K. app. para. 4, 9711 Cir. R, 21(h); 10tk Cir. R.
1T, (e



tionate eflect to the publication habits of the Eighth Circuit. All of
the other circuits with specific standards have publication percent-
ages in the high 20s or low 30s, or less than half the Eighth Cir-
cuit’s publication percentage of 68.2%. If the Eighth Circuit is ex-
cluded, the average percent published for the circuits with specific
standards would be 30.2%, and the percentage of opinions unpub-
lished would he 69.8%. These percentages would indicate that a
substantially greater proportion of opinions are published in cir-
cuits with vague standards. Unless and until we discover some
anomalous practice in the Eighth Circuit explaining the disparity,
however, we do not feel justified in excluding the circuit from our
computations. At any rate, we cannot be as confident as the results
of T'able 8 might warrant that specificity of standards has no effect
on publication percentage. It may well be that vague standards en-
hance the likelihood of publication.

B. Presumptions

Another provision that might affect the tendency to publish is
a presumption against publication. Some circuits make such a pre-
sumption explicit. The First Circuit Plan, for instance, provides
that

Whilc we do not presently attempt to categorize the crite-
ria which should determine publication, we are confident that
a significantly larger proportion of cases will result in unpub-
lished decisions if the court adopts a policy of self conscious
scrutiny of the publish-worthiness of each disposition coupled
with a presumption, in the absence of justification, against
pubiication.®

In other circuits the presumption is not explicit, but is inferable.®?
In still other circuits there is no presumption against publication.

Commentaturs generally have favored publication plans with specific publication stan-
dards. The reason for that preference is not reelly the hope for lower published/nonpub-
lished ratios. Rather, the commentators have believed that vague criteria might he an ineuf-
ficient guide and that precedential opinions might be lost through misclassification. See
Non-Hrecedent:al Precedent, supra note 4, at 1177 Note, supra note 4, 8! 147.

'# oyt Cin. I oapp. Bis)

** The Fourth Circuit, for c¢xample, before listing its publication standards provides
that “sn opinion shall not be published unless it mects one of the following standards for
publication.” 47 Cin. R. 18(a}.



A plausible hypothesis is that the circuite that have a pre-
sumption against publication (explicit or implicit)®® would publish
less than circuits without such a presumption. Table 4 shows that
circuits without presumptions against publication published 44.9%
of their opinions, while circuits with such & presumption published
only 32.7% of their opinions. The existence of a presumption
against publication, then, does seem to affect actual publication
practice.®*

TABLE 4

PuBLicaTION RELATED TO PRESUMPTIONS AGAINST PUBLICATION

CIRCLITS WiTH PRESUMPTION AGAINST PUBLICATION

Circuit Published (%) Unpublisked (%)

First 59.3 40.7

Third 181 81.9

Fourth 28.0 72.0

Sixth 27.2 72.8

Seventh 30.6 69.4

Ninth 33.3 66.7
Average 32.7 7.3

Circiars WitHouT PreESusMrTioN Acaivst PUBLICATION

Circuit Published (% Unpuhlished (7))
p

D.C. 27.8 72.2
Second 3E.9 61.1
Fifih 58.6 414
Eighth £8.2 41.8
Tenth ; 31.1 63.0
Averape 44.9 55.1

** Six Circuits have a presumptior against publicati--. See 151 Cin. R. app. Bla) (ex-

plicity; Trimp Circuit PLAN paras. 1, 2 (with re,':a.r‘d to per curiam opinions, hut not with
regard to signed opinions); 4t Cir K. 18(a) (implicit); Sixtu Cirevit Pran para. 2 {ex-
plicit}); it Cir. R. 35(a) (explicit}: @ru Cir. R. 21(a), tb) (implicith,

* There are. of course, othicr passible explanations fur these variations. It should be
noted that in general the circuits with presuroptions sgainst publication ere larger than the
circuits without such presumptions. (See the figures in Table 1 supra.) The size of the cir-
cuit and the accorrpanying sdministrative burdens may have an effect on the judges’ ten-
dency to pablish. Some doubt is cast on this proposition by the hizh publication perrentage



3. Who Makes the Decision. Frequency of publication slso
might be affected by who makes the publication decision. Some
circuits fequire a majority decision to publish,%® while others per-
mit a single judge to require publication.®® It is plausible that cir-
cuits that permit a positive publication decision by a single judge
would publish a higher percentage of their opinions than circuits
that require a majority. Table 5 provides only mild support for

) TABLE 5
PusricatioN RELATED TO DEcCisioNn To PuBLISH

Circurts THAT REQUIRE A MaJORITY FOR A DECISION TO PusLisH

Circuit Published (%} Unpublished (“¢)

First 59.3 40.7

Third 181 81.9

Seventh 30.6 69.4

Ninth : 33.3 66.7

Tenth 511 88.9
Average 34.5 65.5

Circurrs Tuat PermIT Ao Decision To PuBLisH By A SINGLE JUDGE

Circuit Puhlished (% Unpublished (%)

D.C. 27.8 72.2

Second 38.9 61.1

Fourth 28.0 72.0

Fifthe 58.6 41.4

Sixth 27.2 72.8

Eighth 68.2 31.8
Average 414 5.8

* Although St Cir. R 21 does not explicitly address the issue, it has been conctrued as
requiriig a unenimous decision not W publish. See NLRB v. Amalgamated Clothing Work-
ers, 430 F.2d 966, 972 (5th Cir. 1970).

that tne fargest circuit, the Fifth, displays. Because the Fifth Circuit is also the «nly one of
the siz lasgegt circuits without e presumplion rgainst publication, ita high pullication per-
centage seems to auppurt the conclusicn in the text.

* See 1st Cir. R. app. B(bji4): Tumu Cewnt Pran paras. 1, 2; 7t Cir. R. 35(d)(1);
9ru Cix. R. 23(d); 10ms Cir. R. 17(c).

8 See Disraict of CoLumpia Cirrurt PLaw, 418 Cir. R. 18(h) (author or majority de-



that hypothesis. The one-vote circuits publish an average of 41.4%
of their opinions, while majority-vote circuits publish 34.5%. It is
difficult to assume any sort of causal connection from such a small
differential.®’

IV. RESULTS OF THE STuDY: AN EMPIRICAL ASSESSMENT OF CosTs
AND BENEFITS

A. Benefits

The major impetas for the limited publication movement has
been the dramaticaily increasing caseload of the circuit courts.
Limited publicaticn can help the judges to deel with the glut, it is
argued, because an unpublished opinion takes much less judicial
time and effort to prepare than s published opinion.*® If nonpubli-
cation does result in significant savings, those savings should be
revealed in two ways: swifter justice and increased judicial
productivity. o

1. Swifter Justice. If justice delayed is justice denied, then
swifter justice obviously is an important goal. At the appellate
level, the speed of justice can be messured by the number of days
between the time at which the record was complete and the date of

cides); Sixta Circurt Pran pera. 2, 871 Cir. R. app. pers. 3. See also 20 Cir. R. 0.23 (re-
quiring & unanimous decision not to publish).

8 There are two other related issues. First, four circuits permit & judge who writes &
separate opinion to publish ever il 8 pane! majority votes notl to. DisTricT OF CoLumala
CirculT PLan, 7Ta Cir. R. 35(d)}(2) {permitting, but advising against. such publication); 8Th
Cir. R. app. para. 3: 918 Cir. R. 21(5}(6). Those four circuits publish slightly more fre-
quently than do the other seven 40% to 37.3%, computed from the percentages in Table 2
supra). Beceruse of the extreme scarcity of unpublished separate opinions, see text at note
131 infra, it is not surprising that iliese provizions have no significant effect on publication
percentages. They may be useful, hovover, because they help ensure against arbitrariness on
the part of 8 majority

Second, two circuils will ertertain r-quests hy persons onuiside the court for publication
of certain decisions. 71H Cie. I 25(d) (@), vt Cir. R 21¢f). This, wo, is a useful concapt.
Althcugh we have suprested previouzly that the practice may favor institutional Itigants,
Non-Precedential Prevedent, supra note 4, et 1178-79, that may not be the case. In the
szventh Circuit, 21 requests for publication from outsiders were received hy the Seventh
Circuit. The Court honored most of the requests, which ceme from 8 disparate group. Letter
to authors from Thomas Strubbe, Clerk (Oct. 7, 1930) {on file with The University of Chi-
cago Law Review). 'The Ninth Circuit has & variagiun euthorizing staff law clerks to recom-
mend the publication of eppropricte decisivns.! Hellman, Central Staff in Appellate Courts:
The Expenience of the Nirth Circuit, €6 Csutr. L. Rev. 937, 849-50 (1980} This practice
appesrs {0 lead to & minimel incresse in publication rates, if any. The two circuils allowing
it publish 32.5% of their opinions, while the other nine publish 38.7%.

* STANDARDS, svpra note 17, at 5.
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the final judgment—turn-around time, for short. Table 6 suggests
that nonpublication promotes swifter justice. As the table shows,
turn-around time is considerably shorter if an opinion is not pub-
lished. One out of every five unpublished opinions took no longer
than three months to resolve, for example, but only one out of
every thirty-three published cases was decided that quickly. Al-
most half of the unpublished opinions had a turn-around time of
half a year or less; the comparable figure for published opinions
was one-fifth.

TABLE 6

TiME pOR DECISION

Turn-Around Published (%) Unpublished (%)
Time (Days)* ) ’ :

0-10 : 03 3.8

11-30 0.4 3.0

31-60 1.0 6.4

61-90 2.2 74
91-120 3.8 7.8
121-150 6.0 10.0
151-180 6.9 9.9
181-360 36.7 311

36C or more 42.6 20.7

Soupce: Compiled from data on 11,487 cases disposed of during the 1478-1979 Reporting
Year for which dats were available. Statistical Data, supra note 35, Tables 6V, sl

s+ Measured by the interval between the day the record was complete and the date of final
judgment.

Although there can be no doubt that cases culminating in un-
published opinions are resolved more quickly, it is impescible to
determine how much of that saving can he attributed io limited
publication. Much may he because urpublished litigation is easier
to decide. By definiticn, it contains nothiug that requires the crea-
tion, of precedent. Whether published or not, it can be disposed of
without the extra work nezeded to justify the creation and explain
the applicaiion of new law.

Neverthelees, unyone who reads even a small number of un-
published opinions must conclude, given their brevity and infor-
mality, that considerable effort has been spored in their prepara-



tion. Of course, one can then ask whether too much effort was
spared. That is, does the quality of decision making suffer when
the judges determine that an opinion need not be published and
therefore that only a truncated opinion need be written? Before
asking that question, however, the relation between publication
and productivity must be examined.

9. Increased Productivity. If saving time and judicial effort
in order to improve the courts’ ability to handle a heavier caseload
is the major goal of limited publication, the practice presumably
should increase judicial productivity.®® It is easier to determine
whether this is so if we limit ourselves to an investigation of the
correlation between each circuit’s use of limited publication and its
relative judicial productivity. In other words, do the circuits that
publish a comparatively small portion of their opinions have a
comparatively good record of productivity?®® Before that gquestion
can be addressed, the concept of productivity must be defined.

Typically, judicial productivity iz measured in terms of dispo-
sitions per authorized judgeship.®* That technique is unsatisfactory
for two reasons. First, measuring productivity by authorized, but
unfilled, judgeships doe¢s not produce very instructive comparisons.
This is particularly true given our data, because authorized judge-
ships were increased from 97 to 122 during the study vear.*?* Be-
cause none of the new judgeships was filled during the study year,

89 ()f course, it is entirelv possible that limited publication saves tine but that the sav-
ings do not result in increased productivity. For exampic, instead of being spent m writing
more decisions, the extre time rould be invested in fashioning better-crafted opinions, or in
more thought on the most difficull cass2 on the court's docket.

0 Whether there is any relation Letween changes in & circuit's limitation of publication
from vear to vear and increases ov decreases in productivity is, of course, also relevant to
de’.érmimgg limited pubdication’s impact on productivity. That questi-n is bevond the scepe
of pur stifly hecause we have data froee ell the circuits but tor onlv one fiscal vear. In o1 her
words, we have investigated the herizontal gugstion, but nut the vert-al wne. Bath methods
of atta k wsre pursued by Professor Denicd Hotfman of <he University of Vermont 1n an
vnpubliched articie. D. Hotimen, Nonpubiicstion of Federal Appellate Court Opiniors 12
(97 (en file with The Uricersity of Chicago Law Revieu ). Profes<or Heifman's instruc-
tive wirrk differs from ours in two other respects as well: (1) In determining publication/
nonpuhlication rates. he used & population of “casee decided after argument or submis-
sions.” Far reasons given in note 45 & pra, our ¥est vapulation is the larger group of “‘rases
decided with judicial action.” t2) He wied “disponitions per authorized judgeship™ as a mea-
sure of productivity. For reasons given in text at notes 61-63 injre. we have used “corrected
dispositinns per judge” &3 the measure

® See, e.g., Axnual REPORT, supra note 35, at 40

¢ Jd at 44.
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using the traditional measure could skew the results significantly.
Accordingly, we choseto evaluate productivity by using the num-
ber of active circuit judges instead of the number of authorized
judgeships. A second difficulty with the standard measure of pro-
ductivity is that the circuits use visiting and senior circuit judges
to decide cases.®® That practice tends to skew productivity compar-
isons hecause the several circuits use visiting and senior judges to
varying extents. Furthermore, if not compensated for, it would
make total dispositions per active judgeship an inflated measure of
preductivity. We, have corrected for these difficulties by sub-
tracting from & circuit’s total number of dispositions the share at-
tributable to visiting and senior judges. Combining these two inno-
vations, we measure productivity not by dispositions per
authorized judgeship, but by dispositions per active circuit judge,
corrected for the participation ef senior and visiting judges: “cor-
rected dispositions per judge,” for short.

We now return to the central question: Is productivity posi-
tively correlated with nonpublication? The first column of Table 7
lists the circuits in order of productivity, from most corrected dis-
positions per judge to least. The second lists each circuit’s cor-
rected dispositions per judge. The third column gives the percent-
age of each circuit’s total opinion production that was mnot
published. Columns two and three show a positive correlation® of
0.097, indicating that there is scant tendency for circuits that pub-
lish less to produce more.

Our data thus provide no support for the hypothesis that lim-
ited publication enhances productivity.®® It must be borne in mind,
however, that limiting publication is only one of a host of variables
that may affect productivity. The low productivity figures for the
District of Columbia Circuit and the Second Circuit, for example,
might well be attrihntable more te the great variety and complex-
itv of the regulatory and commercial appeals that those c¢ourts
must decide than to their publication habits. Other variables in-

b ]L{ &t ON-51. .

* A correlation iz a repert of the coincidence of two phenomena: x and ¥ A positive
correlation corfhcient indicates that the value of the x variable increases in proportion to
the walue of the y variable. The correlation coeflicients discussed in this article were com-
puted with the Spearman Rho formula. Significance was tesied with standurd significance
tables. Sce generalls D. HARNETT & J MURFHY, INTRODUCTORY STATISTICAL ANALYsIS ch. 12
{43 ed. 1980).

* Professor Hoffman's study a'so found essentially ne relationship,between nonpuhli-
cation and productivity. See D). Hoffman, supra note 60, at 11-26.
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clude the percentage of cases that are argued orally,®® the extent to
which central staff is used to prepare opinions, and the geographi-
cal size of the circuit.®” Absent the ability to control or even quan-
tify some of those variables, it is impossible to be certain of the
effect of limited publication on productivity.

TABLE 7

PropucTivity Anp PUBLICATION

Circuit ” Productivity Unpublished Opinions
(Corrected Dispositions (%)
per Judge)s

Fourth 140.9 2.0
Fifth 138.6 41.4
Sixth 113.2 72.8
Third 1084 81.9
Sex nth 106.4 €9.4
Tenth 101.4 68.9
First 99.2 40.7
Ninth 84.7 66.7 -
Second® 7€.0 £1.1
Eighth 7240 31.8
D.C. 61.6 2.2

¢ Calculated from dispositions per cirenit in Table 1 supre; participation by senior and
visiting judges in ANNUAL REPGRT, supra note 35, 8t 51; and rumber of active cireuit judges
in id. at 45.

* Because only the Second Circuit issuss an appreciable number of oral upinions, its total
disponitions fram Table 1 were increased by 195 orel opinions Caleulated by the authors
from date sum}lied bv the Administrative Office o the United States Courts

*® Oral arpument takes time, of course. I addition, it can be a bottleneck n the appel-
late process, because a court operating by traditional procedures cannot decide mose cases
than it can hear, and there are physical limitations an®hr nomber of cases it can hear. See
P, CanminaTon, D Meanor & M. Rosenesre, supri pote 3, 8t 18 Some courts have re-
ported dramatic increases in output after establishing & <vstem of curtstied oral argument.
See Huth v. Southern Pac. Co., 417 F.2d 526 (5th Cir. 1967,

*" Geography plays an important role in relative judical productivity. Travel time 1s
much greater in some circnits than in others.



B. Costs of Limited Publication

"The sections that follow examine the costs of limited publica-
tion. Two of those costs, suppression of precedent and diminished
quality, accompany the benefits of swifter justice and savings of
judicial effort. A third is the disparate impact of nonpublication,
leading to the concern that some classes of litigants may be denied
equdl access to the courts. A final cost is systemic: the ultimate
effect of limited publication is to transform the courts of appeals
into certiorari courts in some instances.

1. Opinion Quality. Anyone who has read a large number of
unpublished cpinions must conclude that they are, as a group, far
inferior in quality to the opinions found in the Federal Reporter.
Although judgments sbout quality are largely subjective, some
quantification of the differences between published and unpub-
lished opinions is possible.

a. Length. Proponents of limited publication argue that time
can be saved in the preparation of opinions that will not be pub-
lished because they need not contain complete recitations of the
facte or exhaustive discussions of the relevant legal principles.®
Hence, unpublished opinions should be considerably shorter than
their published counterparts.®® This is confirmed by Tables 8 and
9. In every circuit, more than 55% of all unpublished opinions

8 Sop STANDARDS, suprg note 17, at 5.

% For obvious reasons, we ware unable Lo perform evaluations on the total of nearly
#0090 unpublished opiniuns produced during the Reporting Year, see text and notes al notes
$2-42 supra. Accardingly. we chose a stratified sample of about 107 of the unpublished
«pirions for thet portion of the study; the population of that sample is shown in Table A.

The rample was “stratified” in this sense: For each termination reported by the Admin-
istrative Offce there is also 2 “Method of Disposition™ reported. It cen he (1) writien
eprainn, (2; memorsadum decision, (2) decided from the bench, (4! by court order without
opinin, (5) Ty consent. or (6) otber. See J.8. 34, hor 12, We stratified (iur campis by ensur-
ing that the IN'7 of the tota! pupulstion induded 107 of the cases Cecided v eevh of
rmethods 1, 2, 4, «nd €. We did sc hecause we beiieved thet there might be ditferences in
quality based on method of disposition. We eliminated cases decided by metheds 5 and 5
because they did not result in vritten cese-dispusitive orders resulting from judicial action,
and hence could not &+ ealuated for quality or measured for leneth.

Our sample was nut eractly 1077 . It varied from circvii to siremt for three reasons.
Fireg, (b selectinons were maric from a prelimmary list of terminations —really docket num-
bers—pre pared for us by the Administrative Office. Not every decket numrber represents an
opinion; because s e cases are coneolidated for ergument or opinion, sev. ra: docket nuin-
bers may produce only one opinion. Hence, our vtiginal selection of 107, of docket numbers
actually produced & :ample of opinions that typically was closer to 129 of the total opinion
pepulation. Secand, seme of the opinions thet we requested from the circuit court clerks
were never sert. Third. some opinions originally listed as unpublished were later publiched.



TABLE 8

LengTH o UnpusLISHED OPINIONS

Circuit Below 50-99 100-299 300-499 500-
50 Words Words Words Words Words

(%) (%) (%) %) (%)
D.C. 45.2 28.6 16.7 7.2 24
First 25.0 12.5 43.8 16.3 12.6
Second 45.4 20.4 23.4 7.8 3.2
Third 70.3 194 5.6 1.1 3.3
Fourth 42.9 15.6 215 9.6 10.8
Fifth 62.5 7.0 17.2 91 4.0
Sixth 6.0 22.6 61.9 8.4 1.2
Seventh 1.6 15.1 37.6 11.3 29.0
Eighth 15.8 210 1.6 10.6 21.1
Ninth 43.2 9.1 18.0 14.4 154
Tenth 13.0 22.3 20.4 11.2 324

Source: Stratified sample of the 7720 unpublished opinicns in Statistical Data, supra note
35, Table 5U. See Table A and note 693 supra.

Note: Figures for each circuit may not add up to 1007 because of rounding.

{Iootnote 69 continued)

TABLE A

SaMrLE POPULATION

Circuit Number of Unpuhlish.ed Fercentage of Total
Opinions Analyzed Unpublished Dispnsitions
D €l 12.1
First 17 1i.6
Second 71 12.6
Third 123 12.4
Fourth 92 10.3
Fifth 101 10.3
Sixth a6 10.6
Seventh g2 12.5
Eighth 25 12.0
Ninth 146 1.8
Tenth €7 12.1
Total 891
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TABLE 9

LENGTH oF PuBLisHED OPINIONS

Circuit Below 500-999 1000-2999 3000-4999 5000-
500 Words Words Words Words Words
) (%) (%) (%) (%
D.C. 3.3 15.0 50.0 15.0 18.7
First 2.7 26.0 52.1 15.1 4.2
Second 11.1 - 124 51.7 18.0 6.7
Third 4.9 14.9 50.0 17.6 13.6
Fourth 234 29.9 33.8 9.1 39
Fifth 18.8 24.2 43.6 7.3 80
Sixth 30.1 16.4 39.8 11.0 2.7
Seventh 4.5 11.4 73.9 45 5.7
Eighth 16.8 29.8 48.1 4.6 0.8
Ninth 18.5 24.6 44.7 10.6 1.8
Tenth 3.2 28.1 61.0 7.9 0.0

Sovrce: Calculated from all opinions reperted in volumes 595-600 of Federal Reporter (2d).
Those six voiumes contained subrtantial numbers of opinions from the survey year.

NoTE Figures for each circiit may not add up to 100%% because of rounding.

were shorter than 300 words. In six circuits, more than 40% of the

unpublished opinions were shorter than 100 words. Published
opinions, by contrast, are considerably longer. In nine of the eleven
circuits more ithan %0¢% of all published opinions exceeded 500
words. In all eleven circuits, the largest group of published opin-
ions was the groun between 1000 and 3000 words. If ve can safely
assuine that a relatively long opinion takes more time to prepare
than a relatively shoit one, the claim that limited publication saves
time is justified.”®

b. Minimum standards. Not only are unpublished opinions
shorter, they are eo short that they raise serious questions concern-

3

 If limired publication in fact saves time, but i not correlated with incieused produc-
tivity, src text and notes et notes €4-65 supra, we are 12it with two alternate hypoetheses: (1)
the judgcs do not transate the time raved into extra dispositions, see note 89 supra; or (2)
the other variables that afect productivity, see text and notes at notes 66-67 supra, conceal

the effect of limited publication.
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ing the exercise of judicial responsibility. Does an opinion shorter
than fifty words, often only a sentence or two, satisfy the court’s
institutional obligation? A

To answer that question one must first consider the essential
characteristics of the judicial opinion. At rock bottom, it must aii-
nounce the result to the parties and explain to them the court’s
reasoning.” It should alsc explain the result to a higher court and
thus facilitate review.” A final purpose is to “provide the stuff cd
the law™:™ rules of law, interpretations of statutes and constitu-
tions, and declarations of public policy. Because the opinion publi-
cation plans clearly indicate that unpublished opinions are not
designed to accomplish the “lgwmaking” function, the present in-
guiry can be limited to whether unpublished opinions perform the
first two functions satisfactorily.

A substantial consensus exists concerning the minimum stan-
dards that an opinion must meet if it is to perform those two func-
tions adequately. One formulation states that even a8 memoran Jum
decision must contain at least three elements: (1) the identity of
the case decided; (2) the ultimate disposition; and (3) the reasons
for the result. In addiiion, it is often desirable that the issues be
stated explicity.” How well these standards were met by our sam-

ple is shown in Table 10.7%

e

e

11 See STANDARDS, supra note 17, at 2.

. ]3 at 2-3.

s The phrase is from Leflar, Sources of Judge-Made Law, 24 Oxta. L. Rev. 319 (1871).

7« p. Carringion. . Meapor & M. ROSENBERG, supra note 3, at 34. In addition, the
American Bar Association recommends that

[ejvery decision shruld be supported, at minimum, by e citation of the authority or

statement of prounds upon which it is based. When the lower court decision was based

.on & written epinien that adeguately ezpresses the appellate court’s view of the law,

the reviewing court should incorporate that opinion or snch portions of it as are

deemed pertinent, o, if it has been published, affirm on the husis of that opinon.
ADA CoMMISSION ON S1:NDARDR OF JUDICIAL ADMIMISTRATION, STANDARDS [ELATING Tu AP-
PELLATE Counts 58 (1977). Kerl Liawellyn gaid much the same thing:
The deciding is, in the main, done under felt pressure or even compulsion to follow
up with a published “upinion” which tells any interested person what the cause is and
whv the decision-—under tFe guthorities—is right, and perheps why it is wise.
"I'his npinion ia addreeed alse to the losing perty and counsel in an effort to make
them feel st least that they have had a fair bread.
K. LiewrLeysy, Tue Conxson Law Traprrien 26 (19601, Une survey of attorneys fourd ihat
more than two-thirds of the respondents believed that “the due process clause of the Con-
atitution should be held to require courts of appeals to write ‘at last a brief <tatement of
the reasons for their decisions.”” Hruska REPORT, supra note 18, st 49 {quoting a survey
undertaken hv the Commission).

" An opinion was listed a3 mesting minimum standards if it gave some indication of
what the case was about and same tiatement of the reasons fur the decision. Often a single



TABLE 10

SATISFACTION OF MiNiMus STaNDARDS 1N UnpusLISHED OPINIONS

Circuit Reasoned Opinions (%) Decided on the No Discernible
Basis of the Justification
Opinion Below (%) )
D.C. 341 4.9 61.0
First 68.8 6.3 25.0
Second ’ 45.3 23.4 31.3
Third 13.6 1.1 85.2
Fourth 45.0 41.0 13.0
Fifth 36.0 5.0 59.0
Sixth 1.5 k 7.0 21.5
Seventh 71.5 1.3 21.3
Eighth 57.9 5.3 36.8
Ninth 65.8 0.0 34.2
Tenth 79.€ 13.0 7.4

Source; Compiled by the authors from the stratified sample in Table A supra. See nute 75
supra.

Note: Fizures for each circuit may riet add up to 1007 becarze of reunding.

Three circuits recorded double-digit percentages in the second
cat gory, cases decided on the basis of the opinion below. That sort
of opinicn provides a satisfactory explaration of the result to the
parties, at least to the extent that the opinion below gives reasons
for the result. By and large, the explanation is adequate only with
respect to the parties, because most district court and administra-
tive agency decisions are not published or readily accessible. Thus,
the bar and the general public rarely will be able to oversee appel-
late decisions that culminate in & decision by reference. Another
drawback to a decision by reference is that it may leave litigants

citation df precedent was considered satisfactory if the precedent was narrowly directed to
the p;ohlcm et lLand; & citation to the general standard of review of an administrative or
district court decision was not considered sufficient. Also considered insufficient to meet
minimum standards were baldly corclusory opinions such as “eppellant’s contentions are
frivolous and without merit,” or “the conviction it supported by substantial evidence.”

The reliabi!:tv of the coding of opinions was ~atablishcd as follnws: Each of the authors,
using the coding method described above, appiied it independently to al! of the vpinions in
the sample. We agrecd on 887 of the opinions for all circuits.



with the feeling that the appellate court never really gave the case
a fresh look. A short statement of the reasons for the decision in
the appellate court’s own words provides more evidence that seri-
ous thought has gone into the decision than does a blanket ap-
proval of the opinion below.

It ie the third category, decisions with no discernible justifica-
tion, that raises the jssue of judicial irresponsibility most strik-
ingly.”® A decision without articulated reasons might well be a de-
cision without reascns or one with inadequate or impermissible
reasons. That is not to suggest that judges will be deliberately arbi-
trary or decide cases without adequate grounds. The discipline of
providing written reasons, however, often will show weaknesses or
inconsistencies in the intended decision that may compel a change
in the rationale or even in the ultimate result. Even if judges con-
scientiously reach correct resu t5, an opinion that does not disclose
its reasoning is unsatisfactory. Justice must not only be done, it
must appear to be done. The suthority of the federal judiciary
rests upon the trust of the public and the bar. Courts that articu-
late no reasons for their decisions undermine that trust by creating
the appearance of arbitrariness.

The decision without discernible justification takes various
forms in the several circuits. Perhaps the most flagrant failure o0
provide reasons 0ccurs in the Fifth Circuit. A substantial number
of unpublished decisions by the court read simply “AfRrmed. See
Local Rule 21.77" The District of Columbia Circuit decides some
cazes “‘cubstantially upon the basis of the opinion below,” a prac-

1 The practice of deciding cases with no articulated reasen: has been roundly con-
demnes by commentators, lawyers, and judges. See, e.g . Hearings. cupra note 4, at 451-52
(testimeny of Edward Hickey. President, Bai Asaociation of the Geventh Circuit): id. at 555
festime nv f Wiberd Lacsers an behalf af the American Civil Liberties Union and the
Chicae/ Lawvers Commitee for Civil Righte Urnder Lawi 1id at §2¢ ttestimony of Judpe
Dovle «f the Teonn Circusty id at 933 (testimony of Professor Haworthi; id st G&1 itesti-
many of Professor Cuarsinston); ad At 1107 (testimeny of Judge Skeltnn of the Court of
Cluims: MNote, supra note 4, at 134-35.

= s Cik. R. 21 authorizes such & truprated order when the court finds

(i+ that o judgment ol the District Court 18 Laszed on findings of fact which are not

clearly erraneous, 2} that the evidence in support of a jury verdict is not insufficient,

(1 that the «rder of #n administrative agency is supported by substantial evidence on

the record as a whole: and the Court q!rt;detnrmines that nu error of law appears and

an epinion wuuid have no prPCedentiﬂl vrlue, the judgment of order may be atlirmed or
enforced without epinion.
Affirming under this rule thus 1s not 8 decision by reference, but simply & declaration that
the decizion helow was not Wrong. Furthermore, the falure even to refer to the opinion
below adds another laver of ohscurity to the decimiunpl process.



tice even less satisfactory than the usual decision by reference be-
cause it does not indicate which portions of the opinion below are
accepted and which are rejected. The Third Circuit produces a
large number of opinions that simply list the appellant’s conten-
tions and then order that the judgment be affirmed. That practice,
although perhaps more instructive than a one-word affirmance,
gives no indication why each contention was rejected, nor does it
give any indication that the court gave any serious thought to the
appellant’s brief. Several circuite employ what might best bhe de-
" scribed as form orders or judgments.?® These orders recite that “af-
ter due consideration” or “upon a review of the record and the
briefs of the parties,” the “appeal is dismissed as frivolous” or “ap-
pellant’s contentions are without merit.”

C. Quality and Productivity

The percentage of below=standard unpublished opinions varies
greatly among the circuits, from a high of 856% in the Third Circuit
to a low of 7% in the Tenth Circuit. It might be expected that
those circuits with the highest percentage of below-standard un--
published opinions are the most overwcrked. That is, short opin-
ions may be necessary in order to permit those courts to keep up to
date. The data in Table 11, however, suggest that such is not the
case.

The first column lists the circuits in order of productivity.”®
The second displays the percentage of below-standard unpublished
opinions.®® The data show no positive correlation.®’ In other words,

“* The Second, Third, Fifth, and Sixth Circuits make some use of the fcrmula type
order.

** See Table 7 supra.

*° See Tahble 10 supra

' In fact the correlation was negative: -.140. Ancther way tu test the hyrothesis that
verv short opinions are necessary to high productivity is to correlate productivity with the
percentage ¢f minimum standard opinions produced. That would remedy & pu: sible defect
in Tahle 11. The Second Circuit and the Fourth Circuit show relatively low percentages
bty of Lelew-standard cpirions and of minimum standard opinions. See Tuble 10 <upra.
Tlis 12 the result of high percentages of decisions by reference. It may he that the lack of
correlation in Tahle 11 is cavsed by the fact that the most preductive circuit, the Foeurth,
relies tosw large extent on cecisions hy reference. This difficulty can be eliminated by corre-
lating the percentage of minimuin standard opinions with productivity. 1f the hypothesis
that ehert opinions are necessary to productivity is correct, we should find a strong negative
cerrelation. Once sgain the hypnthesis is not proved. As shown in Table B, there is 8 nega-
tive correlation, but it is quite weal: -.G47.



TABLE 11
PRODUCTIVITY AND BELOW-STANDARD UnpuBLIsSHED OPINIONS

Circuit Productivity (Corrected Percentage of
Dispositions per Judge) Unpublished Opinions
That Are Below
Standard

Fourth 140.9 13.0

Fifth 138.5 53.0

Sixth 113.2 21.5

Third 108.4 B5.2

Seventh - 106.4 21.3

Tenth 101.4 7.4

First 99.2 25.0

Ninth 84.7 34.2

Second 76.0 31.3

Eighth 72.0 36.8

D.C. 61.6 61.0

Souvrce: Tables 7, 10 supra.

footnote 81 continued)
TABLE B

PRODUCTIVITY AND Mixinure STANDARD OFINIONS

Circuit Productivity (Corrected Percentage of Unpublished
Dispositions per Judge) Opinions That Meet
Minimum Standards

Fourth 1409 ' 460
Fifin 138.6 36.0
Sixth 113.2 715
Thig;d O8R4 13.6
Seventh 10904 75
Terth 1014 9.6
First 99.2 €3.8
Ninth 84.7 65.8
Seeand 76.0 45.3
Eighth 72.0 57.9
D.C. 1.8 34.1

Savpcr: Tebles 7, 10 supra.
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the most. productive circuits were not the ones that produced the
most substandard opinions.®?

~ The use by the circuits of excessively brief copinions with no
discernible justification cannot be supported. The cost of this prac-
tice is high; use of such opinions subverts many of the goals of
appellate justice. The benefit of the practice is doubtful at best;
the data reveal no correlation between productivity and the use of
cryptically short opinions.

2. Suppressed Precedent. The lower quality of unpublished
opinions may be the most important of the costs of limited publi-
cation, but it has not been the most controversial. That role has
been played by the question of suppressed precedent.®* By sup-
pressed precedent, we mean a case that ought to have been pub-

3 Nor did the moat productive circuits produce the most very short unpublished opin-
ions, as is shown in the table below:

TABLE C

PropucTiviTy AND VERY SHORT OPINIONS

Circuit Productivity (Corrected Percentage of Unpublished
Dispaositions per Judge) Opinions That Are Shorter
than 50 Words

Fourth 140.9 429
Fifth 138.6 62.3
Sixth 113.2 6.0
Third 108.4 70.3
Scventh 106.4 7.6
Tenth 1014 13.0
First 89.2 25.0
Ninth 84.7 43.2
Second 76.0 454
Fighth 72.0 ' 15.8
D.C. 61.5 45.2

Sovrce: Tables 8, 10 suprc

Again the correlation is weak: .JEL.

As might be expected, there is a high positive correlation between the percentace of
below-standard opinions and the percentage of opinions shorter than 50 words: .758, as is
shown in Table D.

For an explanation of how correlations are calculated and their significance, see note 64

supra.



lished but was not.®* Our examination has convinced us, however,
that suppressed precedent is not an insuperable problem of limited
publication. The discussion that follows examines the problem of
suppressed precedent generally and in the specific contexts of re-
versals and separate opinions.
a. Generally. Our sample of unpublished opinions®® revealed
a number of instances of suppressed precedent. It is difficult to
estimate liow widespread the phenomenon was. An opinion that
relies on no authority, for example, could be said to be breaking
new ground, or it may only be that the issue is so well settled that
citation would be superfluous.®® To determine with any certainty
whether an opinion makes new law requires a familiarity with the
substantive law of the circuits that is far beyond the scope of this
study. The problem of identifying suppressed precedent becomes
even more acute when one considers that discussions of “settled”
law in novel settings may in foct shift the moorings of the “settled”
principles. Detection of such nuances is difficult. Nevertheless,
some conclusions can be drawn with reasonable assurance.

(footnote 82 continued)
TABLE D

PeLow-STANDARD OPINIONS AND VERY SHORT OPINIONS

Circuit Percentage of Unputished Percentage of Unpublished
Opinions That Are Below Opinions That Are
Standatd Shorter than 50 Words
Third 85.2 70.3
D.C. 61.0 45.2
Fifth 580 62.5
Eighth 36.8 158
Ninth 34.2 43.2
Second 31.3 45.4
First 950 25.0
Seventh 21.3 76
Sixth 21.5 6.0
Fourth , 13.0 429
Tenth 7.4 13.0

Source: Tables 8, 10 supra.

* See, ¢.g., Gardner, supra note 4 Comment, supra nnte 4.

® Our use of the word “suppressed” 18 not intended to connute in any way that these
cases are being deliberately concesied.

% Spe pote $3 supro for s description of the sempie.

s ()r, to put the last point differently, the case may have provided materials for chang-
ing the Jaw but the court refused to play the role of artizan.
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We discovered no widespread “hiding” of law-declaring opin-
ions—that is, opinions that clearly broke new ground on important
issues. There were, to be sure, soine exceptions.®” One example is
Trible v. Brown.?® There a Congressman sought to compel the De.-
partment of Defense to file a report on two shipyard programs.
The litigation raised interesting questions of standing®® jus-
ticiability, and remedy. In spite of its obvious importance, the
Fourth Circuit did not publish the opinion.®®

Cases like Trible were unusual.®® More frequent examples of
=uppressed precedent involved questions of state law, often in rela-
tion to federal statutery or constitutional law. Such opinions cer-
tainly shculd be published if they resolve novel issues. In DeBona
v. Vizas,” for example, the Tenth Circuit decided that two police-
men had not been denied due process when their positions were
terminated. The decision turned on whether a Colorado statute
created a protected property interest,®® and apparently it was a_
case of first impression. The importance of the court’s resclution of
the problem was incressed because the state statute involved had
not been construed since 1260. In those circumstances, the resolu-
tion of the due process claim deserved general circulation.®

* Eves more attuned than ours to the subtleties of criminal procedure might have
spotted more “‘clesr” precedent. But the point is there were few cases that grabbed the
attention of the alert geneial reader. Others who have done more liinited studies, particu-
larly in state appellate courts, report reading unpulliched opinions that begin, in effect,
“This is & case of first impression in our state.” Sve. c.g. Kanner, supra note 3, at 391;
Newhern & Wilson, supra rote 3, st 45-56. We have few such stories to tell.

&8 No. 79-1228 (4th Cir. Mey 2, 1979

* Plaintif] argued that he neeled the reporia in order to exercise his oversight role
efectivelv, Cormpore Kennedy w. Samnson, 511 F.2d 430 (D.C. Cir. 1974) ialb ged interfer-
ence with exerdise of legiclative poner grves Cengressmen standing) with Harrison v. Bush,
53 F oA 186 (D € Cir, 3977 {00 stunding where Congressman's interest in enforceruent of
statute 1< no greater than that of ar ordinary citizen).

*° 1t may have been held back from publication because it originally was an oral opin-
ien. That does not detract, huwever. from its -status as & law-declaring opinion. It was a
judicial expression on imaportant legal issues.

*' Often an apinion that at first appeared clearlv to warrant publication seemed less
unporwnt on doser examination. AT&T v. Grady, iNo. 782316 (7th Cir. Dec. 14, 1978).
pru‘vidvs #n exninple. The issue there, whether a nonparty, the federal government, should
be granted a modificatien of a protective order so it could zain access to discovered docu-
ments, was sgid by the ceurt to have heen recohed in ditferent ways hy trial courts and to
be “a case of appellate first impressien.” Jd., slip op. at 5. The npinion turned on the partic-
ular facts of the cvese at har. howeser, considerally reducing its value as precedent. Aithough
the discussion probably was gnificant enough to wasrant publication, it was not as imjor-
tant as the conrt’s statements might have led the reader to believe.

¥ No. 771209 (10th Cir, Dec. in, 197R).

N e B s Wha A 3T e ey arateny
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Suppressed precedent can also be found in cases resolving
novel questions of siate law. The federal courts’ reluctance to pub-
lish opinions on state law questions is understandable. Still, such
opinions can provide useful guidance in areas where no state prece-
dent exists. An example is Grant Square Bank & Trust Co. v.
Magnavox Co.,*® a contract case where the court relied in part on
promissory estoppel, but cited no state cases accepting that
dectrine.®®

Although nonpublication of law-declaring opinions does occur,
our review of the opinions in our sample has convinced us that it is
not a major problem with limitzd publication. The handful of ex-
amples we discovered constituted less than 1% of the nearly 900
opinions in our sample.”® '

Perhaps more common than unpublished law-declaring opin-
jons were cases that were of public interest because they revealed
defects in the law or its administration.® Those opinions deserved
wider circulation in order to revesl these flaws to a large audience,
which is the best way to ensure their correction.

The Longshoremen’s and Harbor Worker's Compensation
Act,” for exaruple, was designed to provide employees with “swift
compensation for work-related injuries, regardless of fault, and the
cost of resolving disputes relating io such compenzation would be
kept to & minimum.™* Unfortunately, the plan does not always

{4th Cir. Sept. 6. 1978). The question there wes whether timely notice wes given under the
Miller Act, 40 11.5.C. § 270(b) (1S76). The court’s sensible construction of the statute was
not supported by eny ritation. If Aurore Pump was a case of first impression, it should have
boen published.

Another exampsic is Hale v. Walker, No. 78.1443 (10th Cir. Mar. 12, 1979) (no cause of
artion under 4% US.0§ 1983 (1976) for failure to expunge gn ariest record; court cited no
autkarity tor its bolding).

% No. 77 1070 (104, Cir. Sept. 6, 1478}

o See lso Gard v. Urited States, 534 F2d 1230 (9th Cir. 1979, =hich applied the
’Ne'.'udn sightseer statute, NEV. Res. Stat. § 41.510 (1967), in a case of first impression.

" Although originaily unpublished, the case suhsequently was ordered published, which indi-
cated 8 commendzhble, if belated, awareness of the importance of cases of this type.

¥ Gpe note 69 susra for 8 description of the sample.

5 Gayeral circuits provide expressly for publication of such opinions. The Fourth. Sev-
enth, and Ninth Circuits, for instance, call for publication of an opinien that “criticizes
existing law ™ 411 Cir. R 18(a)iii); 7ra Cm. R, 35tcih gra Cir. R. 21 (b)(3). The District
of Columbia, Fourth, Seventh, Eighth, and Ninth Circuits require publication of an opininn
that “involves an izsue of continuing public interest.” ThisTaicT ofF Cortueia CIRCUIT PLAN
para. e; 4t Cin. R. 18¢a){ii); 7t Cir. R. 35(cMii}; Brn €ix. R. app. ® 4(d); 9ta Cir. R,
21(h¥4)

w33 US.C.§ 901 (1976)

wo ["niversal Terminai & Stevedoring Corp. v. Norat, Mo, 791029, olip op. ot 2 (3d Cur.
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work that well, as the Third Circuit noted in one unpublished
opinion that described in detail one longshoreman’s continuing ef-
forts—eight years after an accident—to obtain relief.’® The court
reluctantly remanded to the sgency. Publication of this story
might have helped bring about change; certainly its suppression
will not help achieve that goal.

In similar fashion, American Bankers Association v. Con-
nell'*? described problems associated with fund transfers by
financial institutions. The court noted that it was “convinced that
the methods of transfer authorized by the agency regulations have
cutpaced the methods and technolegy of fund transfer authorized
by the existing statute.”® Such a statement {rom an influential
court could have stimulated reform. Instead, it was not published.

Courts are uniquely situated to spot problems in the applica-
tion of a statute or the workings of an agency. Their comments on
the subject cen enlighten those in a posiiion to act. There is no
reasen not to publish those expressions.

A closely related type of cese contains commentary by judges
on the workings of their own courts. The judiciary has an institu-
tional obligation to set its own house in order. Judges should not
be permitted to sweep their peers’ shortcomings under the rug by
nonpublication. These who have the duty to supervise the judici-
ary should see the whole picture, warts and all. Further, public ex-
posure of the faults of judgss may have a salutary etfect on pei-
formance. Reversal in public is a fur different matter than what
amounts io & private reprimand in an unpublished cpinion.

" Several unpublished opinions in our sample involved mistakes
made by district judges that led te reversal or at least admonition
b+ the circuit court. We helieve that these cases shonid have heen
made public. Flementary mistakes in rouiine cases deserve public
aftention; judicial accountability cannot exist if no one but the cir-
cuit court is aware of judicial errors. When en appellate court must
remind a district judge of the necessity of subject matter jurisdic-
tion,'™ for instance, something is seriously amiss. The same can be
said when a court must reinstate a complaint becauze it was “cis-
missed pursuant te & procedure this court reviewed and found defi-

e ld. :

19 No 7R-1347 (11.C. Cir. Apr. 20, 1979).

18 Id ., slip op. At 2. {

00 Qoo Hoergeren v, Fxxon Corp., Noo 782318 (5th Cir. Apr. 18, 1979),
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cient [the preceding year].”'*® Pressure through publicity should
be brought to bear on such trial judges.

The nonpublication of epinions that reveal problems tran-
scending mere mistake is even more objectionable. Such cases give
rise to a strong suspicion that the court does not care to wash its
dirty linen in public. A prime example is United States v. Rit-
ter,*¢ where the full Tenth Circuit vacated an order issued by
Chief Judge Willis Ritter of the District of Utah. The order in
question prohibited the judge’s “court reporter from carrying out
the duties imposed upon him by law.”*®” The decision came at a
time when Congress was considering a proposal to create a proce-
dure, short of impeachment, to hold federal judges accountable;
the problems of Chief Judge Kitter figured in the debate.’®® The
scope of the problems he had created clearly should have been re-
vealed to a directly interested Congress and legal community.

Suppression of law-declaring opinions does not appear o be &
major problem of limited publication. That is not surprising, given
our findings concerning the quality of decision making in unpub-
lished opinions. The concern should not be the suppression of pre-
cedent; insteed, it should be whether the judges examined the
cases closely enough to see if precedent should be made.}®® The
major danger we zec is that the early decision not to publish an
opininn means that not enough care will go into its preparation to
stimulate the thought necsssary to an adeguate consideration of
whether precedent should he created. That basic issue of judicial
rezponsibility should be the concern of the judiciary and cf the
public.

More trouhlesome than the suppression of law-declaring opin-
ions was the nonpublication of decisions sugzesting that statutes,
agencies, or the courts themselves are not performing up to par.
Appellate courts should recognize that thev have a unigue vantage

‘point irem which to chserve the workings of our society. Observa-
tions from that point are of interest to all.

18 Nelirudir v, Jeansonne. No. 73-3738 (5th Cir. Me:, 27,1079 See alse Moorer v.
Grifhm, Nao. 77-3580 (6th Cir. Qct. 12, 1978), where :h:))m!rim { ourt diemissed the com-
plaint for failure to prosecut=. The Sixth Circuit rever-od because the pizintiff was m 1ail
and the court iad not directed thet bis body be produced for arzument.

18 N 77-1491 (10th Cir. Aug. 11, 19771

et jd., slip op at L.

s & Rep. Na. 1035, 95¢th Cong., 2d Sess. 4 (1978

109 Some obnervers have worned that the Seventh Circuit, fo
-a rote 4. a1 356 (~tatement of Willard

r example, has suppressed

too maury law dedlaring opinions Ner Hearings, sap
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b. Separate opinions. Nonpublication presents a special
probiem when an unpublished opinion contains a concurring or
dissenting opinion. Two major facters argue for publication in
cases that generate separate opinions. First are the stated premises
of limited publication, which is a treatment supposedly reserved
for cases that do not implicate the lawmaking function of the
court'’—routine, uncontroversial cases. Cases that contain dis-
sents or concurrences are, by definition, controversial; the court
disagrees either about the result to be reached or sbout the
method used to reach it. Accordingly, few decisions with separate
opinions should go unpublished.

Second is the role played by the separate opinion in our judi-
cial system.'!! Separate opinions serve to restrain judical advocacyv.
Like all advocates, the judicial advocate can lose sight of the other
side. The separate opinion restricts the judicial advocate because it
assures him of a public airing of a contrary view of the same facts
and law.''* The separate opinion also performs an important cor-
rective function, for it criticizes the result and reasoning of ihe ma-
Jority, appealing for correction by a higher court, a future court, or
a legislature. It is “an appeal to the brooding spirit of the law, to
the intelligence of a later day,”s

In order t¢ perform these functions adequately, the seperzte
opinicn must he published.’** The judicial advocate will not be re-

Laszers). See aiso Comment, supra note 4. Gur review convinced us that, insteac, the Sev-
enth Circuit has a commendable record of explaining ita decisions. Some incidental suppres-
sion of precedent in that process seems a legitimate price to pay; it is prefersble to s court’s
aveiding any risk of suppressing a law-declaring opinion by not providing any reasans fur it=
unpublished decisions. ’

11° See STANDARLS, supra note 17, at 1-2.

11 Ser generally W, RevROLDS, suprz.note 5, at 23-27%, Fuld, [he Viices of Di-.ent, 62
Cirum. L. Rev. 423, 026-28 (1962); Stephens, The Function of Concuriing and Dissenting
Opinons in Courts of Last Resort, 5 U. FLa. L. Rev. 394 (1952,

11* Stephens, supra note 111, gt 403-04.

v C. Hucnes, Toe Svereme Court oF THE UNiTEn STATES 68 (1928) {describing dis-
sent in courts of last resort).

''* One importent function of the separate opinion can be accomplished even if the
opinian goes unpubliched. Judge Fuld wrote thei “the disgent i3 an ascurance that the case
was fully considered and thoroughly argued by the bench as 8 whole and was aot merely
sdopted as written by one member.” Fuld, fupra note 111, at 927. An unpublished dissent
or.concurrence may still previde thot asaursnce, et least to the parties sad the lower court
It can, however, fail even thet limited function. Cunsider National Treasury Employee®
Union v. United States Dep't of tiie Treasury, No. 58-1282 (D.C. Cir. May 15, 1979). The
opinion reads e follows: :

This cause rame on to be heard on the record on appeal from the United States Dis-

trict Cuurt for the District of Columbia, asd was arpus~d hy counsel. While the issues
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strained by a dissent that never sees the light of day. An appeal for
correction is largely useless if the appeal is not disseminated to
those with the power to correct the majority’s crrors.’'®

Thus, both the criteria for cases that should remain unpub-
lished and the functions of the separate opinions lead to the con-
clusion that few cases that generate separate opinions should go
unpublished. The data from the survey year, as illustrated by
Table 12, confirm that hypothesis. The frequency of separate cpin-
jons among the circuits’ published opinions ranged between 2.8%
and 21.1%; in the unpublished opinions it ranged from a low of
0% to a high of 1.5%. Taking all the circuits together, the average
frequency of separate opinions in published orinions was 12.4%, in
unpubiished opinions 0.5%. Divided courts thus were more than
90 times more common in cases decided by published opinions
than in those decided by unpublished opinions.

The important question, however, is whether any case that is
sufficiently controversial to generate a separste opinion should go
unpublished. Of the separate opinions in our sample, two had little
to offer to the legal literature.’*® One was too short to evaluate.’™”
The other two, however, should have been published.

pressnted occasion no need for an opinivn, they have been wecorded full consideretion
by the Crurt. See Locel Rule 13{c).
On consideration uf the foregoing, it is ordered and adjudged by this Court that

the judgment of the District Court appealed from in this ~ase is hereby saffirmed.
To that informarive recitation. which consists of a printed form with the words “judgment
and “atfirmed” written in, is added the equally terse “Chief Judge Wright dissents.” That
sort of opinion complete with dissent not only fais to sccomyplish the restraining and ccr-
recting functicns but also {ails to assure “that the cnse wes fully considered by the bench es
a whole.” It takes B3 words to say to the appeliant “you lost 2-1.7

18 Another reason to publish opinions with diszents is to ersure that the majcrity can-
nat suppress the views of a disserting judge. We are not aware of any federal cases where
thet ha- occur.ed. The problem has ariecn in sotge state case’. however In People v. Fara,
No. CRA 15988 (el CU App. Awg. 1979), Judse Jeflersou wrote in dissent:

Initially, it sppeared that the majurity felt the same as ] do regarding the fact that the

majority opininn merited publication in the Utlicial Reporta. When circulated to e,

the majority opinian was approved by the two justizes making up the majority and was

marked far publication in the Oficial Reports. It was anly after I had circulated my

dissenting opinion 1o the t..o justices sho make up the majority that they decided to

reverse their originel position regaiding publication in the Officis] Reports. I do not

think this reversal of position is justified.
id. at 34.

Vs |y, Costeilo Publishing Co. v. Rotelle, No. 7% 1619 (D C. Cir. May 17, 1979, the
district court dismissed the connierclaim under FEn. R Civ. P. 18(b) because the action “in
equity and grod conscience” should not proceed among the present parties due to the



TABLE 12

SEPARATE OPINIONS

PusLisHED

Circuit Total Dissenting Concurring  Concurring Separate

Opinions : & Dissenting  Opinions
’ (%)
D.C. 194 21 12 8 21.1
First 214 2 4 0 2.8
Second 359 28 34 9 19.8
Third 219 26 10 4 18.3
Fourth 346 53 6 8 -19.4
Fifth 1385 62 55 9 9.1
Sixth 340 13 5 6 7.1
Seventh 325 30 . 9 8 14.5
Eichth 448 21 10 2 74
Ninth 618 14 2 9 4.0
Tenth 251 16 12 4 12.7
Average 12.4

UNPUBLISHED

Circuit Total  Diseenting Concurring  Concurring Separate

Opinions & Dissenting . Opinions
(%)
D.C. 505 2 1 1 0.8
First 147 0 0 0 0.0
Second 563 1 0 0 0.2
Third 091 4 1 ¢ 0.5
Fourth 890 1 1 0 0.2
Fifth 978 0 1 0 0.1
Sixth 908 2 2 0 0.4
Seventh 736 4 6 1 1.5
Eighth 209 1 0 0 0.5
Ninth 1238 2 0 1 0.2
Tenth 555 3 2 1 1.1
Average 0.5

2

Source: Statistica! Data, supra note 35, Tebles 1P, 2P, 3U, 5U.




American Textile Mcnufacturers Institute, Inc. v. Bingham
(ATMI)"*® surely deserved public dissemination. It invclved an is-
gue that, although arcane, has broad implications. The Occupa-
tional Safety and Health Act''® provides for judicial review by the
circuit courts of safety and health standards.’*® Often petitions for
review will be ﬁled in more than one circuit; the case is then heard
in the circuit in which the first petition was filed.’* A petition filed
before the issuance of the regulation is considered premature.’* In
ATMI, the challenged regulation was delivered to the Federal Reg-
ister at 9:00 A.M. and made available to the public at 11:53 a.Mm.
Several labor organizations filed petitions for review in the District
of Columbia Circuit at 8:45 an. and 11:55 am. ATMI iiled at
8:45:01, 11:00:00 A.M., ang exectly noon in the Fourth Circuit.**®
Clearly, the venue for the appeal will be determined by whether
9:00 A.M. or 11:53 a.M. wes the time the regulation wes issued. The
diesent, relving on a provision in the statutory authorization for
the Federal Register,’* thought that ATMI had filed first. The
majority, relying on an interpretive regulation issued by OSHA,*®
held that the unions had filed first.

court’s lack of jurisdiction over a foreign firm that possessed evidence essential to determin-
ing the merits. The court of appesls reversed on the theory that the dismisesl was prema-
ture because Fep. R. Cv. P. 28{b} permits discovery in foreign countries. The correct time
for dismissal, said the court, would be after such efforts at discovery hed feiled. Judge
MacKinnon concurred; his opinion essentially is & message to the district judge indicating
those factors menticned in Rule 19(b) that Judge MacKinnon considered especially
important.

United States v. Vera, Mo. 77-5383, (6th Cir. July 10, 1978), is another cese in which the
separate opinion is of only marginal impori. The issue that generated Judge Merritt's con-
currence was defendant’s motion to transfer the case from Kentucky to Texas. Defenzant
wns engsged in a scheme to distribute marijuana in Kentucky when his sirplane crashed and
was captured in Texss. The District court denied the motion to trensfer and was affirmed.
Judge Merritt concurred even though he would have feit “more comfortable” had the case
been tra-~ferred. Id. st 2. The relevant standerd is “fer the convenience of parties and
witnesste, and in the interest of justice.” Fep. H. Criv. P. 21(iy) Vera-is an unremarkeble
application of that stendard.

17 Ser note 114 supra.

s N, 78-1378 (4th Cir. Oct. 3, 1873}

ne 29 1S C. 8§ 651-578 (1976).

m 1d § 655(0).

w93 US.C, § 2112(e} (1576).

1 See Industrial Union Dep't v. Binghaw, 570 F.2d 965, 952-62 (D.C. Cir. 1977).

123 The statement of the facts is weken frem Respondent Szcretary’s Motion to Dismiss
and to Transfer, ATMI v. Binghamn, No. 78-1378 (4th Cir. Juiy 11, 1978) (on file with The
University of Chicago Low Revies).

¢ 44 US.C. § 1503 (1976) {documents to be publicly available immediately after
filing).

e 94 C F.R. § 1811.18(d; {1980).



blb 1he URWersiiy O] Llliugy issn dit oo IENSRTFI

The majority and dissent, then, disegreed upen a rule of
law—a rule that could be settled one way or the other without
shaking the legal firmament, but a rule that should be settled.
Publication would have advanced the ultimate national resolution
of this issue.

Another case that should bave been published is Burrison v.
New York City Transit Authority,'*® which revealed a longstand-
ing disagreement within a circuit. The issue was the res judicata
effect of findings in a state criminal or quasi-criminal proceeding
upon a subsequent federal civil rights litigation. In Burrison and
other cases, Judge Oakes has consistently favored a much narrower
scope for the doctrine of res judicata than has the majority.*** The
issue has alsc caused a split between the Second Circuit and the
Sixth Circuit,’* and it has been the subject of scholarly dispute.'*®
It seems odd that, faced with such a controversial question, the
court should not treat the issues in comprehensive fashion'® and
publish that treatment. Nonpublication surely is inappropriate for
cases concerning such a persistently troublesome issue.

" It might be argued that the controversial issues in Burrisen
had already been treated by the court in published opinions. Addi-
tional publication of diseenting views arguably is unnecessary, as
well as damaging to the collegiality of the court. But frequent puo-
lic airing of dizagreement is the only way to settle such stubborn
disputes, and it may be the only way to attract zufficient aitention
from the Supreme -Court to provoke a grant of certiorari.

After considering the principles underlying limited publication
and separate opinicns, it seems clear that the circuits sheuld adopt

118 No. 7R-7536 (2d Cir. Mar. 23, 1979).

17 §pe Tuarco v. Monroe County Bar Ass'n, 554 F.2d 535 +2d Ciro tn which Judge
Ogkes disagreed with the majority. but concurred in the result because he felt he was bound
by the * law of the ~ircuit,” 1d. 8% 522), cert. denited. 4-’i4' 0.8 234 41477); Thistlethnwate v
New York, 497 F.2d 330, 243 (2d Cir) (Oakes, J., dissenting), cori deaied, 419 1P 10493
(1974} Tank v. Appellate Div., 487 F.2d 138, 143 (2d Cir. 1975: (Oakes, J., dissentingl. cert.
denied, 416 1.5 806 (1374).

2 Qoo Ge'ty v. Reed, 547 F.2d 971 (6th Cir. 1977).

19 See H. Prrespy, Fooonar JurismieTion: A GENERAL VIE®R 105-G2 & v.113 (1973)
Thgis.yfx‘m Judicatn i Civil Rights Act Cascs. An Introduction to the Problem, 70 Nw. UL
1.. Rev. &°9 (1976).

28 The problem here is really more serinus than nonpublization; the court’s opinion
contsins ahout 120 words. The facts are omitted entirely and the entire legal disvussion
consizts of three case citations. Judge Oskes juined the majority opinion, limiting his disa-
greement to the statement that he sdhered tu his position in 7w, co. This may well be an
instence where nonpublicsticn led to 8 case receiving less attention than it merited.
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ike rule that all cases containing separate opinions should be pub-
Jished. Such a rule would cost little. In the survey year, only thirty-
eight separate opinions went unpublished-——O.S% of the total un-
published product of the circuit courts.’®* In return for the mini-
mal cost of publishing these few decisions, the courts would be able
to ensure publication of a group of opinions that should be avail-
able to guide litigants and planners, provoke critical commentary,
and perhaps interest the Supreme Court in resolving a controver-
gial question.

c. Reversals. About one in every seven unpublished opinions
did something other than affirm the opinion below (see Table 13).

TABLE 13

FREQUENCY OF NONAFFIRMANCE

Circuit In Published In Unpublished Number of
Opinions (%) QOpinicns (%) Nonaffirming
Unpublished
Opinions

D.C. 44 14 67
First 32 12 17
Second 37 9 51
Third 50 8 77
Fourth 43 14 121
Fifth 36 11 109
Sixth 41 12 111
Seventh 38 16 118
Eighth 28 17 35
Ninth 28 19 231
Tgnth 29 i5 81
Total’ 36 14 1618

e e T

Sovnce: Caleulated from Stetistical Date, suprd notr 25. Tables 17, 51

Note: Dismissals for went of prosecution and ceves transisrred were exrluded from hoth
“numerator and denominator in computing the percentages of nonathirmance. The former
figure comprizc=d all instances in which the sppelinte courl did anything other than eifirm
the opinion helow or djsmies the appeal Oysinions roded “othirmed in part and roversed in
part” thus were classified gs nonaffirmances

O v S——

11 See Table 12 supra
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It should not be surprising that the rate of nonaffirmance in pub-
lished cases is nearly three times that figure. With few exceptions,
when one court reverses another, it means that the system has not
worked properly. Almost by definition, the opinion on appeal is of
sufficient interest to warrant publication.

Some reversals reflect mistakes in routine matters on the part
of district judges. The inability of judges to apply commonplace
law correctly should be a matter of concern to all.’** Including such
reversals among the unpublished opinions conceals the problem.
Earlier, we discussed several examples of unpubhshed opinions
correcting plain error by the trial judge.’®® Another is Wesley v.
Green.'* The trial court had dismissed a complaint because venue
was improperly laid, without establishing in the record the parties’

residences. Any such error, however embarrassing, should not be
kept from public scrutiny.**®

Reversal on routine matters may signify more than poor
craftsmanship by the trial judge. It mav, for example, point to un-
certainty about the content of governing law. The court of appeals
may not publish a reversal beceuse, to it, the governing law was
clear; such may nct be the perception of others. Put differently,
the unpubhs}‘ed opinion may clarify precedent to such a degree
that the opinion should be published. Sanchez v. Califano®®® was
such a case. Its outcome turned on the allocation of the burden of
proof in Social Security disability cases. The court of appeals
~thought the issue determined by its own published rrecedent. Al-
though the court probably was correct, the precedent was hardly a

13 The major concern, of course, is a general interest in the quality of justice heing
dispensed. There mey also be a more specific concern, huwever. An example weald be a trial
judze under considerats o for elevation to a higher Lench: if his reversai rate were abnor-
malls high it might cause nevond the wht. # bigh r=ver<ai rate v.as one of the 1 soblems that
plapued Judee Caruwell when he -wes nominated to ihe Supreme Court. Sce NJY. Times,
Mar. 6. 1970, at 24, rol. A,

v See text and rotes at notes 104-108 siepra

134 No. 77-2269 (4th Cir. Oct. 17, 19785, See also Lawn v. Wenzler, No. 78-3457 (9th

Cir. Dec. 5. 1978 {failure to perriit plaintiff te amend vorrplaint once, which is a matter of
right under Fen, RO Po vl

e ¥ aimi'ar : nalisis spplics to mistakes by federal law enforcemsnt othic tals. Even 8

"nited Stares Attorney can be interesting

.

remand based on ceafession of error by the {
envugh to warrant publicetion. United States v Martin. No. 79-5087 inth Cir. fune 7, 1976),
contained not oniy surch a confuessiay, hut also an ohzer- at:an that deperiures from Fen. R
Crim. P. 11 were “very great.” Ié. That is a most informative comment for anuyone inter-
ested in the workings of enr criminsl justice system.

w8 o 771900 (1nth Cir Jean. 11, 1979,



model of clarity.*®” Publication of Sanchez would have helped
avoid similar difficulties in the future.

Reversals in routine cases may alsc reflect a continuing battle
over the correct legal standard to apply. That is especially likely in
areas where a large number of frivolous cases arise. The finder of
fact naturally will seek tc dispose of these quickly; the appellate

court, faced with different pressures, may not be so keen. In Kidd -

v. Mathews,'*® for example, the Sixth Circuit, in reversing a denial
of black lung benefits, noted that the “Secretary [of HEW] has
again used conflicting medical tests to prevent the establishment of
the [statutory] presumption.”®" The Secretary’s evident unhappi-
ness with the governing legal standard should be exposed, so that
others will be aware of the dispute and have the opportunity to
comment on its merits.**®

Finally, for all the reasons discussed above, reversals are quite
likely to create law. Many of the decisions discussed in the analysis
of separate opinions and suppressed precedent zlso were reversals.
That observation should come as no surprise; where the reversal
does not turn on correction of plain error, it is likely that the court
below could not possibly have known the “true” state of the law,
because it had never been declared. Thus the circuit court is forced
to make lavw. If it does not publish its opinion, it creates a sup-
pressed precedent.

All of the phenomena just discussed weigh strongly in favor of
publication of all reversals. They tell us interezting things about
the workings of our legal system, they provide helpful discussicn of
legal concepts, and they sometimes create—or at least clar-
ifv—precedent. Furthermore, reversal is an easy criterion to apply.
Unlike most of the criteria used to select opinions for publication,
reversal requires no subjective evaluation. Publishing all reversals,
however., would entzil & heavy cest. If all 1018 unpublished non-
effirmances in the survey year'™* hed been nablished. the number
of published npinions would heve increased by one-fifth.**

" Spe Keating v. Secretary of HEW, 468 T.2d 78R, 7w (1oth Cir. 1872).

e NG TR-250 46th Cir. Aug. 24, 1978).

w Jd., slip op. at 2. N

1 Qee glso Lakins v. Maclntosh, No. 706228 (4th Cir. Apr. U7, 1879) (district court
erred in pranting sumimary judgment in a privoner’s civil riphts actinnd. The stendard for
sumrmary judgment in civil rights cascs has been a suhject of dispate in the Fourth Circuit
for some time new. Sce Limited Publicalion, supra note 4, &t 825 n.R4.

“i See Table 13 supre

12 There were 4699 published dispesitions durng the study vear. Sec Table 1 supra
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It may be, however, that some middle ground can be found,
beginning with the observation that not all nonaffirmances deserve
publication. One case, for example, raised questions concerning
Michigan's regulation of abortion clinics under a 1974 statute s
After the decision below and oral argument in the Sixth Circuit,
Michigan revised the statute. The Sixth Circuit remanded for con-.
sideration of the constitutionality of the new law. Because remand
was based upon an intervening event, pessage of a new law, the
opinion sheds no light on judicial practice. It is the paradigmatic
opinion without value to anyone other than the litigants.

Similarly, 2 “pass-through” of a Supreme Court remand has
such litile value that its publication would be hard to Justify.’4 A
cecision not to publish a remand in iight of a Supreme Court opin-
ion in another case would be more questionable.

Finally, there is no need to publish a reversal based upon an
intervening change in the law of the circuit. In that situation, the
reversal tells us nothing about the quelity of decision meking in.
either court. It may not even reflect a disagreement over the con-
tent of the sukatantive law.14s

It is impossible to tell from our sample the number of rever-
sals whose publication would not be called@ for urder almost any
criteria.’*® A rough guess, however, is that abceut half of the non-
affirmances center on reasons unrelated to the workings of the ju-
aicviary and the application of praccdent.’” We believe that the re-
wainder should be published. Although thet would eniail a
significant public cost, the game should be worth the candle. To
ensure proper handling, we recommend that all reversals be pub-
lished unless the reversal is hzsed upon a standard or fact not
known te the tribunal below at the time that court or sgency made
its decision. We believe that rule will Lest square cusi with henefit.

** Abartion Coalition v. MichiFan Dep’t of Puh. Health, No. 77-1222 ($th Cir. Sept. 19,
147k

"¢ A ditferent case would be prerented by substantive consideratirn of a Supreme
Court opirinn before remnad tn the trial court. That unguestionabiy should be published.

In Limited Pubhcatinn, supra note 4, we recormmended publicetion of all remands of
Supreme®Court decisions. Jd at B39, We now believe publication of & “pass-through™
URDLCESSATY.

** See, e ¢, Garlrer v. Zahradnick, No. 77-1870 (4th Cir. Sept. 29, 1978) (case held in
abeyance pending decision in Gordon 1. Leeke, 574 F.2d 1147 (4th Cir.), cert. deniea, 439
U.S. 970 (197" remand in Gardner required by rule cstablished in Gordon).

'* The msjr problem is the cryptic nature of so many of the opiniuns.

"? One-helf is 8 rouga estimate by the authors after reading all nonaffirmances in the
sample.
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d. Summary of cppareat costs. Far and away the majcr
problem we have identified in connection with limited publication
'is that created by opinions that do not satisfy minimum standards.
Such opinions do not give the appearance that justice has been
“done. More important, perhaps, shoddy opinions may reflect the
. quality of thought that went into the decision itself. Thoughtless
opinions are a danger to be guarded against resolutely, especially
given the lack of correlation Letween productivity and below-stan-
dard opinions. We believe every opinion can satisfy minimum
standards.

Suppressed precedent is & much less significant problem. If
the courts of appeals were to recall that opinions of public interest
should be published, the problem would be lessened. In addition,
the publication of all decisions with separate opinions, as well es
many reversals, would help both to avoid suppressed precedent
and to ensure the circulation of opinions that ere independently of
interesi to the public.

3. A Hidden Cost: Disparate Irina-t and Certiorari Courts.
A third cost, the dizparate impact of limited publication, may be
more pernicious, for its full effect stems froin the cumulation of
varicus devices adopted by the courts cf appeals over the last dec-
adz or so to cope with their increasing caseload. An sppreciation of
the problem requires consideration of the interaction between limi-
ited publication and three related phenomena: (1} the disproper-
tionately low rate of publication of opinions for some types of liti-
gation, such &s prisoners’ petitions, Social Security cases, and
appeais in forma pauperis; (2) the decision by the courts of appeals
of a substantial number of cases without oral argument; and (3)

_the use hv the circuit courts of central stafis ~f atiorneys to aid in
resesrch and decision making.

Table 14 displays the subject matter of the appeals terminated
during the 1978-79 Keporting Year. Most interesting among the
iterns in the table is the comparativelv high nonpublication per-
centages of prisoner civil rights cases, Social Security cases, and
prisoncr petitions in general. Such high nonpublication rates
should come as no surprise, hosvever, for those subject matter areas
are the most likely to produce frivolons litigeiion because of the
ahsence of disincentives to appeal. In addition, cuses in those cate-
gories often involve emoticnnl issues, pursued by litigents who seek
personal vindication without any realistic expectation of legal rem-
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edy. Finally, such- claims often turn on factual rather than legal
issues; hence, there is less that an appellate court can do to review
the decision below.
TABLE 14
NATURE OF APPEAL

Subject Matter Number of Number of Opinions not
of Appesi Published Unpublished Publiched
Opinions Opinions (%)

United Ststes, Plaintiff

Civil Rights 11 8 21
Tax 16 50 . 758
Land Condemnation 6 g 60.0
Qther +110 102 T 48.1
subtotal 143 169 54.2
United States, Defendant
Prisoncr Petilions 167 456 73.2
Civil Rights 94 176 65.2
Social Security 92 205 76.8
Tort 68 116 63.0
Cther 339 417 55.2
subictal 760 1470 65.9
Private Cases
Prisoner Petitions 230 1038 727
Civil Rights 3928 708 64.0
Securities €8 75 52.4
Labor g1 116 £6.0
Tort 272 357 56.8
Other 696 786 53.6
subtatal 1815 3080 62.09
Criming! 1320 - 1623 55.1
Total 40238 6342 61.1

Source: Statistical Data, supra noute 35, Tables 7, 19.

Amother problem is the relatively high percentaze of unpub-
lished appeals that were filed in forma pauperis. Among unpub-
lished opinions the in forma pauperis rate was 32%, while among
published opinions the rate was only 20%."*®* Once again, the dis-

4% These percentages are frum Statistical Data, supra note 35, Tables 1P, 3P, 4U. 53U
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crepancy can be explained by the higher proportion of frivolous in
forma pauperis appeals because of the absence of disincentives to
appeal. Nevertheless, both phenomena—the disparate publication
treatment of certain types of litigation and the relatively high inci-
dence of in forma pauperis cases on the unpublished list—give rise
to concern for tv/o reasons.

First, the disparate impact of nonpublication arguably sup-
ports a claim of denial of equal treatment by the courts. The issue
has been raised before the Supreme Court, but was passed over by
the Justices.’*® Before this study, however, there was no hard evi-
dence that certain classes of litigants were most likely to suffer be-
cause of limited publication. Nevertheless, even with empirical
confirmation, the constitutional claim is at best colorable, because
the circuit courts’ practices weuld almozt certainly pass present
equal protection tests. The statistical frivolity of certain types of
appeals surely provides a ratioral basis for the disparity, and none
cof the types of litigation is based on a currently recognized suspect
classification justifying strict scrutiny.

Whether constitutionally justified or not, htlga*lts in the af-
fected classes still will believe that thev have received second class
justice. That is a problem, for the appearance of justice is nearly as
important ec the fact.’® The federel cowts, which view themselves
as the guardians of equal justice under law, should be uniquely
sensitive to claims that their own house may not be in order.

Second, the danger of routine treatment is another threat to
judicial responsibility. It is possible that a judge’s 1aind subcon-
sciouslv will run along these lines: “This is a prisoner civil righta
acticn appealed in forma pauperis; past experience tells me there is
nothing to such ceses. Therefore, 1 don’t have to think sbout it,
and if T don’t publish an opiniou I won’t have to sift threugh a
meaningless record to prove the frivolity of this appea!l to an un-
caring public.” We believe thet judges zealously guard sgainst such

_irresponsible decisicn making. But there is a danger of a judge de-
veloping a conditioned response to the surface characteristics of

p . e — b e i i e

#* An equsrl protection challenpe to the Sevent: Circuit's limited publication practice
wag made in Brief Amicus Curige of the Chicago Council of Lawyers at 15-12. Browder
Director, 434 U.S. 257 {1978). The Suprcme Court's opinion in Browder, however, did not
address that issue.

'*s That mav partly erplain the relatively bigh percentege of criminal appeals (44.9%)
that are y.uhlished. Many of those appenls are, no doubt, frivolous and in forma pauperis.
Yet is is hard to uphold & conviction without same attempt at explanation, and cnce that
atteinpt has been made there is an incentive to publish the fruits of the labo:.



certain classes of recurrent and annoying litigation. Requiring a
judge to justify a decision to the public is one way to minimize that
danger.’®

All of the circuits provide that oral argument need not be
heard for some appeals. The idea is to expedite disposition and
conserve judicial resources in cases where the issues are so plain
that oral argument is most unlikely to add to the quality of deci-
sion making.'®* Because such “clean” cases are likely to result in
routine dispositions without precedential iinpact, we should expect
a substantial coincidence of nonpublication and denial of oral ar-
gument. In the survey year, this hypothesis proved true. Only 3°%
of unpublished cases were argued orally, as compared to 817% of
published cases.’®*

 Although those figures are not surprising, they lend force to

the concern that nonpublication reduces the incentive for judges to
probe beyond the surface of the case. That concern is particularly
acute in cases submitted for decision on the briefs, for oral argu-
ment may show a court that the case has depths not apparent from
the paper record. Decision without argument, coupled with the
prospect of ncnpublication, removes two safeguards that might
lead a court to notice that the case is not in fact “routine.”

Finclly, there is the role played by central staff in the formula-
tion of opinions. Over the past decade, many courts, inciuding the
United States Courts of Appeals, have added large numbers of
staff law clerks to assist in preparation for argument and later dis-
position.’® The Nirth Circuit, for example, einployed thirty staff
clerks in 1978.'%% Although the use of staif clerks varies widelv

16 Judge Coftin addrersed this point eloguently in his recent hook:
A remarkabhly effective device for detecting fissures in accuracy and legic is the reduc-

tinn to writing of the results nf one's thought processes . . . . Sornchow, 8 decision
meulled over in ene’s head or tatked gbout in conference looks differcnt when dressed
up in written werds snd sent out into the sunlight . . . . [W]e maev he in the iery

middle of an opinics., struggling to reflect tie reasoning all judges have agreed on, only

tr reslize that it simply “won’t write” The act of writing tells us what was wrong with

the act of thinking.
F. Coppin, THF Wavs of a Jupcz: RZFLECTIONS FROM THE FEDFRAL APPFLLATE Bench
(19801,

#92 AppelLATE JUSTICE. supra note 2. at 2-32.

3 SratisTical 1ATA, supra note 35, Tahles 1P, 1U. 4P, 4U.

1 See generally D. MEavoRr, ApruiLaTe CovRis: STAFF AND Process in THE CRIsis OF
VoLvme (1974, Hellman, supra note 57; Lesinski & Stackmeyer, Prehearing Research and
Screening in the Michugen Court of Appeals: Gne Court’s Method for Increasing Judicial
Productivity, 25 Varxp. L. Rev. 1211 (1973); Thompron, Mitigating tie Damage -One
Judge and No Judge Arpellate Derisions, 50 CavL. S1. B.J. 476 (1975).

182 Hellman, supra note 57, at 946,
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from court to court, in some the clerks are heavily involved in pre-
paring preargument memoranda and draft opinions. Such proce-
dures present an obvious danger of delegation of judicial responsi-
bility either to the presiding judge of a panel or to the steff itself,
leading to what one state judge styled the “one judge” or “no
judge” decision.'®®

That danger increases with the concentration of staff law
clerks in areas of the law where the high volume of cases makes
specialization possible—even desirable, given the possibility of
economies of scale. Those high-volume areas, of course, are most
likely to be the ones where frivolous appeals are the most com-
mon—criminal, prisoner, and social security cases, and appeals in
forma pauperis. If, as seems likely, those cases frequently ere de-
cided on submission, it can be seen how markedly the process by
which many appeals are “heard” differs from the general percep-
tion of an appellate decisicn as based on a collegial exchange of
views, marked by multiple drafts and ceveloping ideas.'®?

That ideal may not often be attained. In fact, when the cumu-
lative impact of limited publication, central staff, ard the associ-
ated phenomena is assessed, it can be seen that the courts of ap-
peals often beheve much like couris with discretionary
jurisdirtion—like certiorari courts, in short. Suppcse a petition for
a writ of hal:eas corpus is denied by a lower court. The case is
reviewed by a staff member, who makes recommendations and
submits draft opinions. It is disposed of without argument by the
court. That process could equally well describe a denial of certio-
rari by the Supreme Court or the disposition of a “routine” caze LY
a circuit court. They certainly cannot be distinguished on the
ground that denials of certioreri are ung ablished and non-
precedential; so are most such “routine” circuit court decisions. A
plausible distinction is that denials of certiorari typically are not
accompanied by a statement of reasons. but cur findings show that
many of the circuit ceurts’ unpublished opinions are similarly be-
reft of just.fication. A formsl difference exists, of course, in that
discretionary jurisdiction in the Supreme Court has been author-
ized by Congress,'*® while the appellate jurisdiction of the circuil
courts is maudatory.’™ But when washed in ihe “cynical acid,”"®

3

18 Thomyson, supra nste 154,

187 The best description of the ideal process is Hart, The Time Chart of the Justices,
73 Hanv. L. Rov. B4 (19387

w08 US.C. § 1254 (1976).

10 Jd & 1291.

0 Hilmes, supra note 6, at 4ul.



this formal difference evaporates. For the realist, the processes are
the same. The conclusion is inescapable that, with regard to a large
part of their caseload, the circuit courts have transformed them-
selves, contrary to congressional mandete, into certiorari courts.
Perhaps such a transformation is the necessary result of an
overwhelming caseload. It may be that little has been lost, and that
the quality of justice has not been diminished appreciably. Cer-
tainly some such steps are necessary to allow the continued opera-
tion of the system. Yet the cost of a changed appellate process

must be recognized for what it is in order that the final price of
judicial overload can be fully reckoned.

| V. CONCLUSION
A. A Mode! Rule

Our survey of the publication habits of thza circuit courts con-
firms that the principal benefit of limited publication is rwifter jus-
tice; in addition, there may be savings in judicial efforts that in
turn may be tranclated into gains in productivity. We have also
identified two major costs: suppressed precedent and, more seri-
ously, a marked number of low-quality opinions. Those findings
challenge the critic to fashion a rule that meximizes the benefits of
limited publication while avoiding as many of ils costs as possible.
The Model Rule that follows attempis to meet that challenge.

Rule ___. Cpinions.™

1. Minimum Standards:***

Every decision will be accompanied by an opinion that suffi-
ciently states the facts of the case, its procedural stance and his-
tory, and the relevant legal autherity se that the basis for the dis-

10 We first proposed a8 Model Rule for publication in Limits d Publicaiton, sicpra note
4. at A7-40. The version in tl » text reflects leasons learned in the present study.

The Model Rule does not mention the noncitation corollary to limited publication be-
cnase thes atudy did not inclurde any findings relative to citatior.. We have briefly summa-
rized our view of noncitation rules in text and notes at notes 28-33 supra. For a more de-
tailed analvsis of nuncitation rules, oee Non-Precedential Precedent, supra note 4, ut 1194-
qa Kimilarly, this stady did not focus on the circulation of unpubliched opini ns, so the
Model Hule does not sddress the probiem. Qur views on cireilation are exprosed in Lim-
ited Publication, supra pote 4, at R13-14.

1 Inclusion of a gection ¢n minimum standards was designed to focus judicial atten-
tion vn the need to provide a minimally eatisfactory explanation of why the court resched a

IS
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position can be understood from the cpinion and the authority

cited.

If the decision is based on the opinion below, sufficient por-
tions of that opinion should be incorporated into the opinion of
this court co that the basis for this court’s disposition can be un-
derstood from a reading of this court’s opinion.

9. Publication of Opinions:
a. Criteria for Publication: An opinion will be published if it:

(1) establishes a new rule of law, or alters or modifies an ex-

isting rule of law, or calls attention to an existing rule of law

that appears to have been generally overlooked;*?

(2) applies an established rule of law to facts significantly
different from those in previous applications of the rule;'®

(3) explains, criticizes, or reviews the history, application, or
administration of existing decisional or enacted law;i®®
(4) creates or resolves a conflict of authority either within
the circuit or between this circuit and another;*®®
(5) concerns or discusses a factual or legal issue of significant
public interest;’®?
(6) is accompanied by a concurring or dissenting opinion;
(7) reverses the decision below, uniess: v
a) the reversal is caused by an intervening change in
law or fact, or
b) the reversal is & remand (without further comment)
to the district court of a case reversed or remanded by
the Supreme Court;*®®

13 The first clause of this rule was inchirded in the ruidelines for epinion pubiicetion
suggested by the Federal Judiciol Center. Ser Stannaspe, supra npote 17, at 15 It was in-
cluded irf come form o seweral cirenit plans. See Distry 7 oF CopuMbia Cinetil PLAN pars.
e 41 Cie B, 18GGy v1m Coe RO 3s(en DGy waid R Reoapp © 4 UT8 e R, Zith)0)
The last clanse, the resurrection rile, seems to be ihe unigue property of the Ninth Circuit.
g1a Cin. R. 21(b)(2).

10 S Dizrriet oF CoLtaia Cincusr Puan para. e 8t CIR R. app ¥.4ich

19 Spe DisTricT oF Carvmmia Cireuit PLAS para. ¢ 4t Cie. R. 18iaytiii); 7tu Cir. R
350e)1 M) YT Coe R 2HBHAEL

1w Spe IisTrieT oF Corumsia Cinevir it Ak para d: 4td Cir R 18180{v); T1H Cix. R
353(e)(IMiv)C); Bt Cre R, app. ¥ 4(1), (D) 1o Cin. I 17(dt)

187 Gop District oF Conumaia Crroinr PLan para. b: 41u Cir. R. 18:a)Gi); Tt Cix. R
3501y 8ri Cra Roapp. 1 44d); m Cin. R 21thyuay,

168 Flsewhere we recommended-the publication of all reversals, Sec Limited Publica-
tion, supra n«te 4, at 839. Here we withdraw that recomunendation because it would unnec-
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(8) add-esses a lower court or administrative agency decision
that has been published;'® or
(9) is an opinion in a disposition that
a) has been reviewed by the United States Supreme
Court, or
b) is a remand of a case from the United States Su-
preme Court.}™

b. Publication Decision: There shall be a presumption in
favor of publication. An opinion shall be published unless each
member of the panel deciding the case determines that it fails to
meet the criteria for publication.

3. The court recognizes that the decision of a case without
oral argument and without publication is a substantial abbrevia-
tion of the traditional appellate process and will employ both de-
vices in a single case only when the appeal is patently frivolous.

Manv of the provisions of the Model Rule were suggested by

existing circuit court rules. We provide textual discussion only of
those provisions that were suggested primarily by the empirical
study. A :
The most striking finding of the study is the extremely high
cost of nonpublication in terms of copinion quality. Nine of the
eleven circuits produced twenty percent or more below-standard
opinions. In six circuits the figure was above thirty percent.’”* Sec-
tion 1 of the Model Rule should remedy that situation. The need
for the provision is all the more apparent given that opinion quali-
tv is not correlated with productivity.'”® In other words, by adopt-
ing section 1, the courts could remedy the most serious drawback
~ of nonpublication—poar opinion qualitv—without reducing pro-
ductivity. The case for the provision thus is very strong.

essarilv increase the courts’ publiched opinion totals by including puss-throughs and other
opinions of limited precedential value.

o0 See 4Tt Cie R 18(a)(vi): Sixtre Cikcurr PLan ¥ 10 77 Cire R S35(c)(THv); B1u Cire
R. app. ¥ 4¢e); 91 Cir. R. 21(b¥(5).

10 A cese that hue generated a full United States Supreme Court epinion clearly should
be pul Tished at the circuit court level —even if the publication order is retroactive. A circuit
court opinion foliowing & remend frem the Supreins Court also should be published. Hew-
ever, if the opinion is simply a reference back o the district court, there is po need for
publication. )

17 See Table 10 supra.

"t See Table 11 supra.
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Section 2 of the Model Rule includes detailed publication cri-
teria. Six of the eleven circuits currently use such detailed crite-
ria.1”® Our findings showed no positive correlation between specific-
ity of publication ecriteria and the percentage of opinions
published.” Nevertheless, we favor specific criteria on the theory
that the publication decision will be made in a more intelligent and
consistent ranner if the judges have detailed criteria to guide
them. The result should be fewer cases of suppressed precedent.
Additionally, our figures de not disprove the effect of specificity on
publication percentages; they simpiy feil to prove it.

Three of the criteria warrant individual discussion. Section
92(a)(3) tries to ensure publication of opinions that reflect problems
in the administration of justice or the working of case or statutory
Jaw. Judges are in a unigue position tc observe such problems. Any
opinions that result from that advantage should be made generally
available.

Section 2(a)(6) of the Model Rule calls for publication of all
opinions that are accompsanied by concurring or dissenting opin-
jons. The results of the study provide strong evidence that such
opinions are likely to deserve public dissemination. Of the four
such opinions that we evaluated, only two were correctlv left un-
published.?” Furthermore, the cost of such a provision is negligi-
ble. In the entire survey vear, only thirty-eight such opinions went
unpublished—about 0.5 of the torel of unpublished opinions.’™
This halance of costs and benefits strongly supports section
2(a)(6). ,

The situation is not so clear with regard to gection
2(a)(7)—publication of reversals. Cur findings indicate that many
unpublished reversals should have been pubsished. Some were law-
declaring opinions and others revealed important information
about the performance of lower courts und administrative agencies.
On the other hand, some reversals, for instance those caused sim-
ply by an intervening change in the facts or law, should not have
been published. An addition to the equation is the high cost of
publishing all reversals. In the survey year, such a move would
have increased the 1otal of puhlished opinions by twenty pe:-

113 Gee Tabiv 4 supra

174 See text and notes at notes 45 50 supra
17 Cao text 2nd notee at potes 1106-121 supra
138 Sop o text at note Ll supre
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cent.}”” Accordingly, section 2(a)(7) is a compromise that attempts
to secure the publication of only those reversals that are likely to
be significant.

Section 2(b) of the Model Rule calls for a presumption in
favor of publication. Qur results indicate that such a presumption
is likely to affect actual publication behevior, because circuits with
a presumption against publication actually did publish less than
circuits without such a presumption.’”® Incrzased publication is
likely to diminish the problems of suppressed precedent and poor
opinion quality. Although there may be some loss in the area of
swifter justice, our results do not suggest that productivity is likely
to suffer.’” Section 2(b) also requires a unanimous decision of the
panel in order not to publish.

The language of Sectiomr 3 is entirely precatory. It simply calls
for judges to recognize the dangers inherent in combining several
judicial “shortcuts” in a single case. There is some temptation to
call for publication in all cases in which there is no oral argument
or vice-versa, but the cost of such & provision is high. In the survey
year, it would have more than doubled the total of published opin-
jons.'®® Qur hope is that the precatory lanfuage of Section 3 will
call the judges’ attention to the possibility that they may be trans-
forming their courts, without statutory authority, into cer.iorari
courts. '

B. Summing Up

The discussion of limited publication has produced numerous
claims concerning the harms and benefits of the practice. This
study permits an empirica! evaluation of many of these claims. It is
ciear that limited publication preduces at least one significant ben-
efit—swilter appel'ate justice. The claimed benefit of savings of ju-
dicial time and effert is iess clear. It is difficult to read many un-
publisited opinions without concluding that relatively little time
and effort was spent in their production. Yet we found no positive
correlation between a circuit's tendency not to publish and its pro-

I

177 The number of published opinions for the survey year in all circuits was 4699. See
Tehle 1 supra There we-e 1018 unpuklished nopoffirmances. See Table 13 supra.

118 Soe tex® and noies at notes 51.53 supra.

1 Geo text gnd note at note 66 supra.

e 1t the 787 of £l unputliched opinions decided without oral argument, see text and
note at note 152 zupra. had been published, the number of pnhli'shea opinions would have
shot up from 4£39 to 10,721, See Table & supra
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ductivity. Other variables may obscure the relationship between
nonpublication and productivity. Alternatively, the judges may be
using the time saved to perform important but not case-related
functions. Although we suspect that the time-savings hypothesis is
true, we are unable to verify it emnirically. ,

Our examination of the circuits’ work has provided little to
justify major concern about the problem of suppressed precedent.
We did, however, find a number of cases where valuable discus-
sions of difficulties with the law or its administration were sub-
merged. The circuit courts could substantially remedy the problem
by adhering to several of the provizions of our Model Rule.

The more significant drewback te the system is its pernicious
effect on judicial responsibility. In many circuits, large percentages
of the unpublished opinions failed to satisfy even minimum stan-
dards. Further, when nonpublication is combined with denial of
oral argument, the result inay curtail the appellate process in a
way inconsistent with the mandatory appellate jurisdiction of the
courts of appeals. Once again the Model Rule provides a way to
reduce those costs substantially.

Perhaps the greatest danger of any procedural reform is that it
will be adopted without sufficient retiection or continued without
sufficient study. Although the publicstion plans rszceived ample
thought before their adoption and during their first seversl years
of operation, study of the effects of the plans has alinost entirely
ceased. From 1973 until 1977, tiie plans were the subject of annual
reports by the Administrative Office of the United States Courts to
the Judicial Conference of the United States. The reports are no
ionger being made; since 1977 the study of the plans has come
largely from outside of the judicial system. Clearly the courts
themselves have no tacilities to conduct such inquiries. The proper
agency is the Administrative Oflice. Data on the workings of the
publication plans {and other recent appellatc court reforms)
sl suld be included as a regular part of the Annual Report. Perhaps
after several years of such reporting, more ambitious statistical
studies will be possible and will pravide more conclusive answers
to the questions arising out of the limited publication debate.
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I. INTRODUCTION

No one sericusly questions the advisability of publishing most deci-
sions of the highest court of any jurisdiction. Because this court of Jast
resort exercises ultimate authority. its pronouncements should receive
the widest circulation that circumstances will allow. This is particu-
larly true when, as is most often the case. it has the option to sclect for
decision issues of broad public significance extending beyond the in-
terests of the litigants.

Opinions of jower courts are of a different nature. and the publica-
tion of these opinions is an area that invites regulation. Not every
appeal has great public significance and 2 number will have no lasting
effect bevond the concerns of the parties to the litigation. Others.
however, will extend the application of established principles to new
factual situations. develop new rules of law or modify old rules under
the tradition of evolution characteristic of Andlo-American jurispru-
dence. These dewerve publication.

Publication of court opinions. however. is a iized blessing. Begin-
ning more than 300 vears ago, commentators expressed apprehension
about the flood of legal publication.!  Both production and retricval
of opinions require enormons expenditures of time. human encrgy and
menes . and overpublication occurs when production costs rise 1o a
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level no longer commensurate with the benefits.? For these reasons. a
1973 report Ly the Advisory Council on Appellate Justice suggested
the establishment of criteria {or publication.® Eleven United States
courts of appeals and sixteen states have adopted plans that regulate in
varving degrees the publication of court opinions.*

Ohio has not. Every decision of the Ohio Supreme Court is required
by constitutional mandate to be published. but there is no clearly
defined publication plan for the intermediate courts of appeals.® In
1979 less than 3 of courts of anpeals decisions were published al-
thouch those courts made final disposition of 98 of their caseload in
that vear.®

20 A technolem eiahes petrie 2l oF cpecific dtenss from a eeneral mass more feasible
ceonuzaically. the abiiits to manage the mess t enhanced, provided that the new systens can be
;)‘pcrntvd by the average professional : )

SoAmsony Corsan oN Arpei ati [P ST10E. STANDARDS FOR PUBLICATION oF Jupician

oA

Orivioss (F140 Rescarch Series N0 73.2.°19730 (hercmafter cited as Sraxparns 1973). The
Advisony Ceamneil on Appellate Justiec i coipporterd by the Federal Judicial Center and the
National Centor for State Conrte, Ar cari~ evajuation of the reanit of the movement toward
more inefted publication is Chanire A Surcew of the Writing end Publication of Opinions in
Federal and State Appcdlete Courte, 67 Lo Tan [ 062 (1074,
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This Article will review the current Ohio practice regarding publi-
cation of court opinions, evaluate it in light of the experience of
jurisdictions that regulate publicaticn and discuss alternatives to the
Ohio practice in those areas in which it is perceived as deficient.

1. Tur Omo PRACTICE
A. Organization of Ohio Courts and Their Jurisdictions

Ohio has o three-tiered jndicial system. not nnlike the federal judi-
c¢ial svstem. Points of entry are the trial courts and administrative
agencies: The intermediate level consists of the courts of appeals. and
the supreme court stands at the pinnacle of the judicial hierarchy.

The trial courts include a court of general and unlimited jurisdic-
tion— the court of common pleas—and special courts of limited juris-
diction—the municipal and county courts. Ohio has a number of
admivistrative agencies. both statewide. such as the Public Utilities
Commission. and local. such as the municipal civil service commis-
SIONS.

< The conrt of appeals is divided into twelve appellate districts with
iurisdiction limited to the connty or countics comprisir. the distriet.”
No district has precedence over any other district. nor is there a policy
or practice for coordination of opinions on lhe same issne among
districts. The coneept is that the supreme conrt will rescive conflicts of
judgment between districts.

The workload of the courts of appealsis fixed by law . They have no
contzol over the filing of appeals. becanse every litrant claiming
prejudicial error in a tria] court or an administrative ageney has 2
right to appeal.” Three judges mnst hear and dicpose i all cases on
the merits.” and all errors assigned and briefed anst be passed npon.
swhether or not dispositive of the appeal.?™ Further. the courts of
appoals wre veqgnired to date s owriting their decr-ions and the reasons
therefor.”” Urndike come nther states. Ohio s v pre < Jare to allow
Litigants to bu-pass the conrt of appeals level. wnd no procedure for

courts of apprals to transfer a cas to the supreme conrt so as to

T o Onna Prv. Corsoass 5% 010102 Pare Inh she taeil it cosart v
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present promptly to the supreme court broad questions of judicial
policy or interpretation.'* The vast majority of cases terminate at the
court of appeuls level: official reports demonstrate that the courts of
appeals terminate 97 % to 98 of court actions filed in the two lower
levels. )3

The supreme court has original jurisdiction in certain matters,
including applications for the high peremptory writs.!* Appeals as of
right from the courts of appeals also lie in a limited number of cases. '
The supreme court must hear cases certified to it by a court of apprals
that finds its judgment is in conflict with a judgment on the same
question by another court of appeals.’® By statutory mandate the
supreme court must hear appeals from the Board of Tax Appeals.'” the
Public Utilities Commission'® and the Power Siting Commission.!?
All other appeals are discretionary. '
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B. T'ublication of Court Opinions®

The constitution requires that every opinion of the Ohio Supreme
Court be published.”? It provides that laws may be passced for the
reporting of cases decided in the courts of appeals.®® Publication of
intermediate court opinions is mentioned in one Ohio statute. one of
ceveral that set forth the duties and powers of the Reporter of the
Supreme Conrt. The statute directs the Reporter to “prepare for
publication and cdit. tabulate. and index those opinjons and decisions
of any court of appeals furnished him for publication by any such
court.”? “While the language may seeri to create a duty to publish
whatever is submitted by “any cuch court.” the practice is otherwise.

The number of terminations by the courts of appeals has increased
in recent vears, but the percentade of their opinions that are published
steadilv has decreased.™ The percentage of published opinions de-
clined Trom 4.81¢C in 1976 to 2.84% in 1979. while judicial output
rose 36.56% . from 4.054 opinions to 5.536.27  Otherwise stated. in
1976 one opinion in fwenty-one was pubiished. while in 1979 ore in
thirty-five was published. By way of comparison. the pereentage of
puhlished opinions of total terminations in the eleven United States
courts of appeals for the fiscal year ending June 30, 1979 was 36.3% 20
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The decline in the number of Oliio courts of appeals opinions
published is due in part to the manner in which publication of opin-
ions is funded. By long-standing arrangement. opinions for official
reporters arc typeset by The Law Abstract Publishing Company. a
corporation wholly owned by the Ohio State Bar Association (OSBA),
for its weckly journal Qhio Bar. withonut cost to the courts.?” This
printing is, in effect, the advance sheet of Ohio’s official reports
because the official reports are printed by The Law Abstract Publish-
ing Company from this original typesctting. The advantages are mu-
tual: the courts are freed from the cost of tyvpesetting. and OSBA has
ciclusive control ever distribution of the official advance sheets.

Ohio Bar is distributed to all OSBA members as a benefit of mem-
bership. and through it OSBA also disseminates a broad range of
material in addition to court opinion<.**  Ohlio Bar is supported
through advertising and a subsidy from the OSBA. It receives no state
funds. The resuit is that the size of the publication is limited. The
prioritics for publication are not announced. but clearly the top prior-
itv must be given to supretae ¢ourt opiaions under the constitutional
mandate2 Opinions of lower conrts tend to conpete for space with
the information of interest to bar rmembers.

~C. Status of Unpublished Court Opinions

The unpublished opinion in Ohio is launched onto a sea of ambicu-
ity where it is difticult to <av whether it sinks or swims. The key
publication statute requires that “{o]pinions for permanent publica-
tion in book farm chall be furnidied to the [R]eporter and to no other
PCISon. It contines, “[A fter Augest 15039190 ail such cases must
he reported in accordance with this section hefore thev shali be recoo-
nized by ar! receive the official sanction of any court.”™ The pur-
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pose of this "no sanction statute was to cnsure that there would be
one publisher of official reports, just as similar rules in other jurisdic-
tions prohibit the citation of unpublished opinions.*

It mayv fairly be said that this purpose has been subverted by actual
practice. The apparentl mandatory nature of the “no sanction” rule
has twice been held to be directory only.3* Lower courts constantly
refer to their own unpublished opinions as having precedential value
and cite the unpublished opinions of other courts. Unreported cases
are cited in Ohio law review articles and in Ohio law treatises.’

There are several svstems of summarizing nnpublished cases. Each
week Ohio Bar reports summaries of selected civil cases from the
courts of -appeals. as prepared and copvrizhted by Advocates” Re-
<earch. Inc. Summaries of criminal cases are published by the Ohio
Public Defenders Association and by the state public defenders’ of-
fice.? Other professional associations regularly report unpublished
opinions either in summary form or in fuil.® The courts of appeals
Have their own methods of retrieval. An ~"Ohio Unreported Courts of
Appeals Cases Service™ has been proposed for use by law librarice. law
publishers and law offices. which is designed to make available on
microhiche the opiniors from all appellate districts.”  Another pro-
nosal weuld furnish an index for this service.™

None of these scurces of information about Ohio’s unpublished
indicial opinjons makes them available in the national arcna. how-
ever. The sumniaries are indexed according to individual < stems
deveioped by cach publisher: they are not coordinated. and nonc is
capable of being keved to any of the widels nsed national research
tools. such e those prblished by The Lav vers’ Co-Operative Publish-
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ing Co.. West Publishing Co. or Shepards/MceGraw-Hill. Thus. al-
thmmh an unpublished opinion is obviously enforccable belween the
litigants. and although it is open and available for inspection at all
reasonable times by the general public as a public rccnrd thc mass of
Ohio decisional Jaw does not exist on the national scene.?

111. Dericiencies 1N THE Q10 SysTEM
A. Publication of Supreme Court Opinions

Supreme court opinions that establish judicial policy for the state
clearly should be published. It also makes good sense to publish opin-
jons of tho. e cases that the court selects for review. opinions of case
that interpret the United States and Ohio Constitutions. opinions thdt
resolve conflicts between appellate districts and opinions that involve
the review of an affirmed death penalty. The mandatory publication

requirement. however. makes less sense in other areas of mandatory
jurisdiction, such as actions filed originally in the supreme court for
the high peremptory writs or actions appealed from cases originally
filed in the courts of appeals. Not all of these cases raise novel issnes or
have precedential value, In addition. it may not be necessary to
publish ¢very appeal from administrative agencics.

Relief from having to prepare publishable opinious in these matters
wonld free the supreme court to concentrate on cases worthy of
publication-- those of public interest. This could be provided by rout-
‘ing such adininistrative appeals to a special statewide court of admin-
istrative review or to one or more of the existing conrts of appeals. so
that the supreme court could select administrative cases for review
with the same ceriteria that it does in all other litigation. An alterna-
tive method of relicf wonld be to give the supreme conrt diseretion to
seleet which eriving! actions and administrative appeals shall be given
the full *reatinent of o pablished opinion.

B. Publication of Courts of Appeals Decisions

The intermediate appellate level has a function ditfferent from that
of the siaeme court. delineated by the following four charecteristios:

(15, The courte o appeal have no control over what cases or how many
are Dicd. whether original actinne ur appeals from lower jurisdictions.
A They are. in offect, the conrt of last resort in 974 1o 98 of the
cases originating at this o the trial fevel
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(3) Less than 3% of their opinions are currently being published.

(4) This level of publication is brought about not by the choice of the
judges or by anyv requirement of the constibution. the statutes or the
court rules, but by the limitations on available space arising from the
econamics of publication.

The {irst two characteristics disclose a court that mav be described
as a “97% court of last resort,” because it establishes judiciai policv
for all lower courts and agencies in its district. The court must, of
necessity. review many cases without precedential value, and this
brings into focus the need to differentiate between those cases that
speak only to the litigants and those that speak both to the present
litigants and to future litigants. The latter should, in the interest of
efficicney and fairness, be decided by opinions well publicized and
available to all.

The “one report only™ and “no sanction™ rules adopted in 1919 were
designed to eliminate the proliferation of unofficial reports.*® The
statutes had the desired effect. However. there is now a growing
volume of verbatim and summary reports of unpublished opinions.
and thesc sources of unpublishied opinions undermine the effectiveness
of the “one report only™ and “no sanction”™ rales.

In addition. the current practice is also subject to the same criticism
to which the “limited publication-no citation” rules of other jurisdic-
tions are subject-—selective publication of precedent destrove the con-
cept of stare decisis. ' It lessens judicial responsibility and account-
abilitv. and ceventually erodes or destrove public confidence in the
judicial svstem.**
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Further, the “limited publication-no citation™ rule {ends to create
two bodies of law: one that is published and generally available. and
another that is not published and available onlyv to special groups. It
splits the bar. because only those who have the necessary resources in
time, money and personnel can make arrangements to gather. store
and retrieve unpublished cases: those who can tend to be public legal
offices (the attorney general and the county and municipal prosecu-
tors) and the large urban law firms.

Limited publication and the resultant suppression of precedent
have a clear and present effect on the quality of the judicial product.
A decision that is limited in distribution to the liticants and the court’s
own files does not receive the attention and effort equivalent to that
received by the full opinion prepared for publication. Judges whose
product is constantly relecated to dusty shelves in specialized libraries.
when that product has potential usefulness far bevond the parties and
the cituations addressed. tend to lose enthisiasm.

Worst of all. the confidence of the profession and the general public
will undoubtedly be shaken by accounts of clear inconsistencies he-
tween resulis on the same question.*? of slipshod work.* of suppressed
precedent  and of denial of further review because the case is not
sufficiently explained.*

IV, Avtenvativ Prass vop PusLrcaTioN

~ Ohio is fortunate in being able to take advantaze of the experience
of other jurisclictions that have grappled with the issne of drawing the
line beteeen the publishable and the nnpublishable by a visible.
aniform and realistic process. At the risk of oversimplification. these
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publication plans fall into two groups: those that define the line in
very general terms, such as “has precedential (or institutional) value.”
and those that spell out in detail a number of specific factors for
determining publication.*

The creation of a visible. uniform and realistic policy for determin-
ing what is publishable is not simiply a matter of setting standards for
publication. A publication plan necessarily brings into focus other
aspects of appellate administration. because publication and prece-
dent stand at the very center of a svstem of law that promises reliabii-
ity, stability and durability. Five areas of concern are involved: **

(1) What tvpes of dispositive wiitings are allowed? Summary order?
Memorandum decision? Opinion. whether signed or per curiam?

{2} What arc the minimum writing standards for a memorandum deci-
sion” For an opinion?

(3) Shall the presumption be in favor of or against publication?

(4) What are the standards for publication of decisions or opinions?
\Wha makes the decision about publication. and whenr

(31 What is the status of unpublished dedisions and what is the required
distribution or circulation of them?

A. Types of Dispositive Writings and Minimiusn Writings Standards

A precedential decision should be in a form sufficiently complete so
that both the dispositive action aud its basis can be understood from a
reading of the opinion. On the other hand. a non-precedential deci-
sion speaks only to the litizants and may be expressed in saummary
terms. Theretore. a complete publication plan will state what shonld
he the form and minimum content of an opinion intended to be
published. For epinions not intended to be published. the complete
publication plan may permit summary disposition or wninimal miing
and rationale on cach assaninens of error. adl withont reciting the
procediral posture or the facte.

B. Prosumption 1or or Accinst Publication

Creating a presumption for or against publication facilitates the
determination of whether to pubjich a decision. I the presumption is
against publication. an opiniore will be reguired to meet certain stand-
ards before it will be published. The publication plans of four United
States conrts of appeals state explicitly that the presumplicno is agains

17 Foran cvample of spreibic Lictors, wr teat accompanying note 54 anfra.
18 The congent pederivimg the dhaoussion m thes seetion draw evensively from the Mool
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publication.*® Two others imply that the presumption is against
publication.®®

Creating a presumption against publication is a means of holding
down the costs of publiching and retrieving cases. Although publica-
tion cost alwavs will be an important factor in determining which
opinions are published. alternatives to the present Ohio publication
plan should be considered lest the nionetary factor continue to stand
as a bar to the attainment of the important societal benefits that more
widespread publication would serve.

State funds could be appropriated to enlarge publication. and in
the inierest of governmentul economy. this should be done under a
carefully: manaced plan. The use of public funds is advanced as a
snlution hecause the benetits of expanded publication will accrue not
only to the legal profession hut to the public generally. Wider publica-
tion would reduce. if not «liminate, the waste of time. monev and
human effort that is expended daily in pursuing, administering and
terminating finitless appeals. whose points of Jaw already have been
de. ided i prior nnpublished opinions. Hopeless appeals occur most
often in the criminal field. where experience demonstrates that the
sanne points are raised z2ain and again with mindless repetition. The
disadvantages of using state funds stem from the current disfavor with
which expandinz government is viewed and from the high priority
accorded o meeting basic needs for human survival. On the other
side. it may be «aid that fundamental to our form of government is the
- maintenance of the judicial branch as one of three essential functions
of sell-covernment. Publication of judicial opinions is necessary for
that branchs survival. and the amount of monev needed for this
purpose represcnts a smail percentage of the total state budget.

Two other alternativec are based on finding the necessary resonrees
in the leaal profession. the constituency mest direcetly benefited by
improved pablication. The prolession has alwayvs absorbed those costs
that male for oreater efficiency in the practice of law: it has. for
instance. moved far berond quill pens and letterpresses. For one
alternative. Ohio Bar conld be expanded to print more opinions.
cither by accepting more advertising or by allocating more OSBA
funds toit. The disadvantaze of this course of action is that its siceess
depends on gencral econonsic conditions affecting the advertising in-
dustry. the ability of OSBA 1o sell advertising space and the financial
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health of Ohio Bar. The other alternative is to raise the price of bound
volumes of official reports. There is 2 limitation to raising the cost of
membership in OSBA and the cost of buving the official reports.
however, because neither should be priced out of the reach of the
profession.

Another method of espanding publication would be to establish a
secondary level of printing and distribution, wherein oninions not
selected for the permanent official reports are printed separately in
relatively impermanent forms, such as paperback, which are less
expensive to print and distribute.® In this condition they could be
citable. and if an opinion of the secondary Jevel proved to be signifi-
cant as precedent. it could later be published in the permanent official
repnrts. .

There are two final suggestions which do not fiil the whole bill
because they do not necessarily expand the official reports. One is to
use the privately owned publishing companies to publish lower court
epinions. such as West Publishing Company on the national scene and
the W. H. Anderson Company or Banks-Raldwin Law Publishing
Coempany on the regional scene. As orzanizations for profit. they of
course are sclf-supporting and do not draw on public funds. Twenty
states have designated the National Reporter (West) as their officially
approved publisher. and three others rely on West without official
designation. having discontinued the publication of state reports.™
The national and regional reports have the advantages of being
widelv used and readily available. The other suggestion is to construct
thie proposed system of collecting. indexing and making available all
unpat lished lower court decisions on a statewide basic.”> The end
rewit would be to furnish the beneh and bar complete copics of cach
and every impublished opinion. but this would require the assembiy
of »11 unpublishied apinions in one place or in one device. together
with systenrs for indeving and retrieving cases.
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C. Stundards for Publication

The publication standards adopted by the United States courts of
appeals and the sixteen states that have adopted publication plans are
generally of two types. The {irst simply expresses a general poliey.
Examples include publishing an opinion only if it has a jurisprudential
purpoce™ or precedential value.* or if the court and future litizants
would be likelyv to henefit from reading or citing the opinion.® Adopt-
ing a general policy leaves considerable discretion to the decisionma-
ker to deterinine whether an opinion will be published. This may be
undesirable because important decisions may not be published. and
there is a danger of inconsistency.

The second type of publication standard is specific.> The follow-
ing example is a model rule published by Revnolds and Richman that
coritains the criteria of publication standards already in use and rec-
ommends other criteria-designed to build confidence in the appellate
svstem. ™

Depending on the presumption. the stundurd begins. “[A]n opinion
will be published if . . ." or “"{A]n opinion will not be published unless
S 1 ¢

1) establizhes a new rule of law. or alters or modifies an oxisting rule of
Slaw, or calls attention to an existing rule of law w hich apy«ars to have
" been generally overlooked:

2y applies an etablished rule of law to focts sienifirantdy different Huoan

those in previcus published applications of the rule: .

3y explaing. eriticizes or reviews the hidtory of cxisting decisional or

enacted law:

4 aeates or resolves @ eonflict of anthority either within the district or

between districts: :
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5) concerns or discusses a factual or lega! issue of significant public
interest:
6) is accompanied by a concurring or dissenting opinion:
=y reverses the decision below or affirms it upon different grounds:
8) addresses a lower court or administrative agency decision that has
been published: or
9y is an opiuion in a disposition that

(a) has been reviewed by the United States or the Ohio Supreme
Court. or

() is a remand of a case from the United States or the Ohio
Supre-me Court.™

The advantages of adopting a specific standard of publication are
that it defines precedential value and that it auides the decisionimaker
and limiis his discretion.

The publication standard also must specify who will determine
which opinions will be published. Jnrisdictions have entrusted the
publication decision: to varions groups. including the unanimous deei-
sion of the panel hearing the appeal.® a majority of the panecl with the
possibility of an option ina single indae to make the opinion available
for publication.®' or a committee of jndees comprised of one from
cach wppellate district and the chief judge of the court of appeals.®
Four jurisdictions allow a coneurring or dissenting judee to publish his
opinion (it which event thie entire opinion is published:.® Two states
provide that the supreme court chall decide whether the opinions of
intermediate courts will be published.®t Saimne plans provide that any
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~litigant or other person be permitted o request that an opinion be
considered for publication.®

While the simplest solution is to impose the publication decision on
the pancl responsible for the opinion (to be exercised by a majority, as
are other questions before the panel), the creation of a special com-
mittce of judges to govern publication on a statewide basis would
ensure that the decisions are consistent. The disadvantage of siuch g
scheme is that it imposes additional duties on judges already fully
occupied with their regular tusks. but that burden might be amelio-
rated by relieving them of other duties.

Providing the “safety valve™ of allowing persons other than the
judges who make the publication decision to move the court for the
publication of an unpublished opinion bas the real advantage of keep-
ing an open door available to the profession and the public. The
motion should be accompanied by a memorandum explaining the
reasons in faver of publication.

D. Status of Unpublished Opiaions

Ohio Revised Code section 2303.20) provides that unpublished opin-
ions cannoi be rceognized or given sanction.®® In actual practice
Ohio courts recognize their existence and atiempt to make them
known to the bar. Whether or not the state adopts standards of
publication. the statas of unpublished opinions sheuld be clarified.

There are four alternative wavs of treating unpublished decisions.
Some jurisdi.tions are silent on their status.®” The great disadvant: e
of this treatment is that the unpublished decisions senerally are nn-
available to individuals who are without the resource . necessary to
utilize this » urce of law. a circiunstance that eventually mav erode
public confidence in the judicial systen:. The indicial procduct also
tends to lose guality. hecanse the judges mativation to he carefnl may
ber reduced dramaticalls.

some jurisdictions have adopted o “no citation™ risie. This rale has
twa forms. Sone jurisdictions abaalutely prohibit «il use. reliance or
atation.*>  Other jurisdictions recognize the exidtence of the first
circle of fmpact and permit the unpublished decision to he usce o
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establish res judicata. estoppel or the law of the case.®  Both forms of
the “no citalion™ rule are corollaries to the rule of limited publication,
because they reduce the number of printed decisions and prohibit the
development of secondary publications. Although subject to some
review, a judge’s decision that an opinion lacks precedential value and
should not be published should be respected. The rule, however,
raises the possibility of suppressing precedent if the judge fails to see
the importance of the decision. '
A third treatment of unpublished decisions is to permit unlimited
citation.™ The advantage is that the doctrine of stare decisis is al-
Jowed full room to operate. Those judicial products that are incom-
plete will have little precedential value. because they fail to sct forth
the procedural posture of the case, the facts. the arguments and the
courl's decision and reasoning in sufficient detail to inform the reader.
Thouse opinions meeting the standard of quality will have continuing
effeet under stare decisic. The disadvantages are those that arise from
the existence of two bodies of law, the official and the unofficial.™
The fourth alternative is the adoption of a modified citation rule,
whereby citation of an unpublished opinion is permitted provided the
attornev citing it serves a copy on the court and all other counsel. with
disclosire of anv disposition by higher courts of any appeal therefrom
that has come to the attention of the citing counsel.™  In addition, the
citing counsel might he required to certify that the cases he cites
include all cases rm point of which he is aware. whether favorable to
his position or not. in order to protect the general bar against unfair
advantaves taken by large offices that have the capability to retrieve
nnpublished opinions. The advantage of the modified rule is that
unpublished law is recounized as having that precedential value on
which the doctrine of stare decisis is hased. The disadvantages derive
from the creation of two sets of law. but these disadvantages are
ameliorated by requiring full diselosure of the unpubliched sources.
4 the fourth alternative were adepted, it wonld be adiisable to

develop o statevide inventory of vnpublished opinions. adequately
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indexed for ease of retrieval. and to make this service available to the
bench. bar and gencral public at a reasonable cost.

V. CoNCLUSION

This Article’s examination of Ohio’s policy and practice for publica-
tion of appellate cases is the first attempt to measure them against
standards that have been deemed worthy of adoption by the federal
courts of appeals and by sixteen states. The most serious preblems in
the Ohio svstem are the creation and continued growth of unpub-
lished decisional law throughout the state and the ambigunity <ur-
rounding the precedential status of this accumulated mass. The results
are that the bench is not aware of what is being decided on the same
“or similai questions in other jurisdiclions. tie bar is distracted by the
existence of two bodies of law. and unpublished law is accessible only
to those whe have the necessary resources. Further. the State of Ohio
is excluged from that communication within the legal profession that
forms the means by which. in American jurisprudence. the law
evolves and develops. .

This Article did not have the benefit of a detailed examination of
the unpublished Ohio opinion: upon which to base more in-depth
analvses of the effects of the Ohio system.™  Thus it conld not inquire
into the depth end extent of the unpublished law in Ohio. the extent
to which upward review is or i~ not bincked by inadequate treatment
in the lower courts. the extent to which quality generally is or is pat
lower in unpublished than in published opinions or the extent of
inconsistencies and conflicts not onlv between appellate districts but
also within individual districts. It also has ot measured the erosion of
confidence in the Ohio judicial svstem. if any.

The Article has had a Jimited purpose: te explain Ohio™ poliev and
practice of publication in its presnt form and to evaluate it against
widdly cecepted eriterial with the expectation that this evposition wiil
ceperate inoves tovward the improvement of Ohio justice,
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May 3, 1983

To John Feather
From Jack Eisenberg
John, I would greatly appreciate your chairing a subcommittee
to look into the question you raised in your letter of March 25
regarding Rule 452,
The following are asked to serve as members of the committee:
Michael A. Hatchell
William V. Dorsaneoc, III
Richard W. Mithoff, Jr.
Luther H. Soules, III

Please let me know if you will be in position to report on this
matter at the June 4 meeting.

Thank you for your help. &p///klz)

JCE

Enclosure



HuBBArRD, THURMAN, TURNER & TUCKER

ATTORNEYS AT LAW
E. MICKEY HUBBARD, P. C.

2100 ONE GALLERIA TOWER PATENT, TRADEMARK,
RONALD V. THURMAN. P. C.
ROBERT W. TURNER, P, C. DALLAS, TEXAS 75240-6604 COPYRIGKHT & UNFAIR
L DAN TUCKER COMPETITION MATTERS
DENNIS T. GRIGGS Zia-233-5712 TELEX:
JOHN P, PINKERTON, P. C. ©
on b 73-256! TELESERV
RICHARD KIRK CANNON MarCh 25 ’ 1983 MICHAEL E. MARTIN
KENNETH C. HiLL U. S. PATENT AGENT
ANDREW J. DILLON
W. KIRK McCORD JOHN M. CONE
GARY D. MANN U. S. AND EUROPEAN
MOLLY BUCK RICHARD PATENT AGENT

THOMAS E. TYSON

Mr. Jack C. Eisenberg

Chairman

Administration of Justice Committee
~P. 0. Box 4917

Austin, Texas 78765

RE: Rule 452, Texas Rules of Civil Procedure

Dear Jack:

Although the current Rule 452/H£s only recently become
effective, a number of \instances-of suggested abuse have come
to my attention, It would seem without question that the
only ability of the public and the bar to monitor the quality
of appellate judges is through review of written opinions. I
am beginning to suspect that quality is being sacrificed for
expediency. The most recent edition of Litigation, the
Journal of the Section of Litigation, American Bar Associa-
tion, contains an article which touches on this subject and
which prompted this letter.

Please place the continued propriety of Rule 452 on the
Committee's agenda for consideration in due course of the
Committee's considerations.

Thank you very much.

ohn Feather

sfa
enclosure

cc: Michael A. Hatchell
William V. Dorsaneo, JII
Richard W. Mithoff,'Jr.
Luther A, Soules, IIX
Evelyn A. Avent



Judging

by lat

by Bernard S. Meyer

Judge, New York Court of Appeals

Our courtroom in Albany is one of the
most beautiful in the world—hand-
carved from solid oak. The work of
fashioning this artistry, we are told,
was done more than 100 years ago,
by prisoners. One of my colleagues,
Judge Sol Wachtler, likes to tell how
that proved to be a source of embar-
rassment 1o us.

It seems that while this work was
being done, one of the prisoners had
an appeal before our court. His cause
was a compelling one—in fact, there
was little question but that his convic-
tion should have been reversed. But
one of the judges observed: “If we
reverse——who will finish the rotun-
da?" It was at that point that the entry
“affirmed, no opinion" came into be-
ing.

That story illustrates my topic,
which is—Should judges come out of
the closet? The story is, of course, apo-
cryphal but there are many, including
seasoned members of the profession,
who are uncomfortably unsure that it
is not factual. A recent New York
Times story about a book by Professor
Alan Dershowitz of Harvard Law
School, respected as both an aca-
demic and a practitioner, quotes his
manuscript as stating that, “A con-
spiracy of silence shrouds the
American justice system.” Butin a re-
cent television documentary on the
criminal justice system, the statement
with which Anthony Prisendorf
closed the program was: “Asitsname
implies, the criminal justice system
works—for the criminal.”

The answer to the Prisendorf com-
ment is in John Donne's famous line
*. . . never send to know for whom
the bell tolls; it tolls for thee.” Unless
the constitutional rights of criminals
are protected, none of us has constitu-
tional rights of any meaning. But how

b

This article has been adupted from a speech
10 the American Law Instituge, © 1982 by the
American Law Institute,

|
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has it come to pass that this truism
escapes so many members not only of
the public but of the profession as
well? And how can it be true, as
Prisendorf says, that the system
favors the criminal, if as Dershowitz
says, the system is in truth a con-
spiracy to put criminals behind bars?

Theanswer s partlyin the eye of the
beholder but primarily the fault of, if
I may coin.a word, the “beholdee.”
Much of our early law developed
through the use of legal fictions; for
example the artificial ejectment ac-
tions, the title of which began Doe on
the Demise of Roe. The early theory of
judicial decision was that the judge
did not make law, he simply declared
or found the law as it existed, and pre-
sumably always had existed. We have
come a great distance in the direction
of realism, progressing, for example,
from the limited tort concept of an
injury to a person to whom a direct
duty was owed; through McPherson's
abandonment of privity in favor of the
concept that duty extends beyond
contract and includes not only pur-
chasers but bystanders; to the aban-
donment of negligence in favor of
strict liability as a burden that should
be borne by the manufacturer to
spread the risk; and now to what ap-
pears to be a growing recognition of
industry or enterprise lability with-
out regard to who the actual manu-
facturer was. The imaginative minds
and articulate pens of such judicial
greats as New York's Cardozo and
Breitel, California’s Traynor, and
Itlinois’ Schaeffer have evolved and
expounded upon the reasons support-
ing that progression.

The fact remains, however, that a
very large part of judicial business is
disposed of by what to many is no
more than an incantation, a mouth-
ing of words without explanation of
reasons. The problem of which 1
speak arises not from malice but be-



cause the sheer volume of material
that passes before courts, both trial
and appellate, results in the courts
being too hurried and harried to do
any better.

There is, however, an aphorism
that courts must not only do justice,
but also that it must appear that jus-
tice is being done. There are many
reasons for this, the most important
of which, of course, is that the parties
and the public are entitled to know on
exactly what basis the judge or judges
acted. As Judge Ruggero Aldisert of
the Third Circuit Court of Appeals
put it to a seminar for appellate
judges, “A judge's writing must be
free from obscurity, ambiguity, and
the danger of being misunderstood;
its meaning must be quickly and
easily recognized.”

Of equal importance is a truth to
which I can personally attest: The
first impression is not always the cor-
rect impression. Decision is a process
of reasoning; the attempt to articulate
reasons sometimes exposes a fallacy
that results in a conclusion diametri-
cally opposed to that of first impres-
sion. As Professors Carrington,
Meador, and Rosenberg have pointed
out in their book Justice on Appeal,
this is the reason courts have required
administrative agencies to write opin-
ions. It is, therefore, paradoxical for
the courts not to “go and do like-
wise."”’

There are additional ways in which
the failure clearly to state reasons un-
dermines the judicial process. One is
at the root of the federal-state conflict
resulting from federal habeas corpus
review of state criminal cases. We can
all agree that something is awry with a
system that carries a criminal case
first through one state trial, two state
appellate courts, and a denial by the
Supreme Court of certiorari, and then
a second trip by way of post-convic-
tion remedy through the same three
state courts, before at length being
considered on ‘habeas corpus by a
federal district court and reviewed on
federal appeal, only to be thrown
back, sometimes as much as a decade
later, to the state trial court for retrial
because the federal court has found
what it believes to be error of federal
constitutional proportion. A public
reaction of incredulity and a state
court reaction of resentment and frie-

tion are natural concomitants of such
a system.

Yet the state court system contains
an important and often unused key to
solution. Though federal judges are
not bound by a state court’s findings
of fact in deciding constitutional
issues, there is little likelihood that a
writ will be granted when there is evi-
dentiary support in the record for the
state judge’s holding, provided, and
this is a very important proviso, that
he has articulated the holding in
terms of supporting facts rather than
as a bald conclusory statement. Yet
the latter is too often the form the
state trial judge’s decision takes. The
current furor about whether the
federal statute should be amended ‘o
limit habeas corpus review to ques-
tions of fundamental unfairness may
well have been avoided had state court
judges been more explicit in the past
in stating the factual basis for their
decisions.

Reasoning

What can be done about it? Justice
on Appeal tells us that “‘every decision
of an appeal (and I would add at trial
level as well) should be accompanied
by a statement of reasons, however
brief.” This means not onlv abol-
ishing the “‘affirmed, no opinion™ en-
try, which Judge Wachtler's story
highlights and a number of courts still
use, but requiring that findings of
essential facts and reasons for the
decision be stated. It also means not
only articulation of reasons rather
than simply stating conclusory euphe-
misms, but further, being candid
about both the derivation of judicial
powers and deviations from previ-
ously declared substantive rules.

The incorporation doctrine, by
which the provisions of the Bill of
Rights have been made applicable

.through the Fourteenth Amendment

to state as well as federal legislation,
has been the subject of intense discus-

sion in both Supreme Court opinions

and academic writings. The question
has been whether all, and if not all,
which of the first Ten Amendments to
the Constitution are thus made appli-
cable. Little of the discussion and
almost none of the explication deals
with the'how, rather than the what, of
incorporation.

Yet vastly different conclusions can
be supported or destroyed depending

6

oi. exactly how incorporatinn tuhes
place through the due process clause.
True, had the vehicle been more
clearly explained, some staie legisla

tion that has succumbed to incor-
poration may have survived even
though similar federal legisiarion was
invalidated. But that inconsistency
would be more than offset by the
substitution of an articulated set of
principles concerning incorporation
for what appears to many tc be no
more than judicial fiat.

The same observation applies to
judicial policies as well as powers. It is
often said, as though it were gospel
declared from on high, that courts do
not render advisory opinions. That
may be true in an absolutz cenze, but
the number of times thai courts
declare legal principles extending far
beyond the facts of the case at hand
(Brown v. Board of Education, 347
U.S. 483 (1954), and Roe v. Wade,
410 U.S. 113 (1973), are but two
among many possible examples)
strongly suggests judicial application
of Archimedes's principle of the lever.
The principle, you will remember,
was, “Give me a place to stand and ]
can move the world.”

There are many situations in which
advisory opinions are highly desira- '
ble, not only because of the saving of
judicial resources that results, but
because the social importance of the
controversial issue requires decision
now rather than several years from
now. Would legal decisions not be
given acceptance more readily if we
developed standards indicating when
opinions can and should go beyond
the facts of the case at hand, so that
courts . could practice what they
preach?

The principle of judicial articula-
tion of which I speak means, finally,
writing with an eye on public senti-
ment concerning the point in issue. 1
am not suggesting, as did Mr. Dooley,
that courts should follow the “iliction
retoorns.” Public clamor should have
no part in the making of judicial de-
terminations. But I firmly believe that
the furor created by the Supreme
Court’s decision in the prayer case,
with headlines across the country
screaming that the court had thrown
God out of the schools, would not
have occurred had the Court’s state-
ment of its contrary intention ap-

{Please turn to page 56}



ruies and statutes plainly say that a
lawyer must pay if he “‘multiplies the
proceedings’ and escalates the *‘costs
unreasonably and vexatiousiy."

How unfortunate that it takes liti-
gation as bankrupt as the Muigai case
before the courts impose sanctions
against lawyers. There is no surer
deterrent. But will these rules be used
against hometown lawyers and their
clients? Why not extend the rules then
to the lawyers who plead “'on informa-
tion and belief " when they have
neither, but merely want to raise the
specter of litigation to coerce a settle-
ment? When will sanctions fall on
lawyers who obstruct discovery by
asserting waived privileges or object
to questions to propel the proceedings
into court?

Courts that decline to use these
rules might run to the other extreme
with sanctions. Despite the fear, every
new judge should read the Muigai
decision, and every trial lawyer too.

from V

the Bench

(Continued from page 6)
peared in the body of the opinion
rather than in a footnote.

But, the judges will ask, how in
view of the ever increasing caseloads
of trial and appellate courts can
judges dowhat you suggest? My thesis
is that if judicial decisions are to re-
tain their credibility, quality cannot
be sacrificed on the altar of quantity.
My answer therefore, is that we must
find ways to hold down, if not cut
back, the tasks that are constantly be-
ing thrust on the courts and to make
the process of decision systematic so
that judges will have more time for
decision and can use that time more
productively than has been the case to
date.

The proper function of courts in
our society is being studied by the
Council on the Role of the Courts and
has been studied by the Advisory
Council on Appellate Courts and,
with respect to federal and state divi-
sion of jurisdiction, by the American
Law Institute. That field is far from
fallow, but the much more fertile pro-

ject in my view is to study how judicial
time can be more productively used.

Management techniques have
found their way into courts on the
level of administration with com-
puterized calendars and record-
keeping and the like. But they are
seldom applied to decisional work. I
do not believe that the day of com-
puter justice hasyet arrived, or indeed
will ever arrive, for the amorphous
concepts in which the law deals—the
concepts of reasonable men, reasona-
ble doubt, due process, best interests
of a child, and public policy, among
others, contain nuances incapable of
assessment by even so refined a tool as
a jeweler's scale. They require the
reflective thinking of a professionally
trained mind.

That does not mean, however, that
nothing can be done through systems
methodology to improve the process.
By way of example only, I note thatin
Nassau County we were able to reduce
the time between the hearing of an un-
contested divorce case and the signing
of the judgment from a period of six
weeks or more to signing of the judg-
ment on the day of the hearing. By

first adopting a rule setting forth, for -

each of the various types of actions,
forms of findings, conclusion, and
judgment with appropriate blanks to
be filled in by the judge, and then
directing the plaintiff’s attorney to
prepare findings, conclusions, and
judgment in accordance with what he
expected to prove to hand up to the
trial judge in advance of the hearing,
the Nassau Board of Judges made it
possible for the trial judge to check off
the various items as they were proved
and sign the judgment at the end of
the hearing instead of having to wait
for the stenographic transcript and
the clerk’s review before judgment
could be entered. The process is now
detailed in the rules.

What I am suggesting is not justice
by the numbers, but the modernizing
of judicial techniques to give judges,
both trial and appellate, the time to
prepare and the method for preparing
reasoned decisions, and then to insist,
in the interests of judicial credibility,
that sych decisions be the rule without
exception.

Our courts have been in trouble for
the past 20 years or more because they
have concentrated too much upon the
whar, and paid too little attention to

.

the why and how, of judiciai ceciion.
I suggest that the goal of the courts
should be to assure that every judicial
decision includes a clear explication
of the reasoning on which it resis. We
must find methods for ordering the
decisional process—and the mate-
rials that are its grist—to make avail-
able the time without which that goal
can never be realized.

E¢nore
the Rules

{Continued from page 22)

decisions in legal tridls. Those safe-
guards are absent in arbitration pro-
ceedings.

But that is what arbitraticn is all
about; it consciously abandons many
judicial safeguards that improve the
rationality and the predictability of a
result. These include not only pro-
cedures such as formalized pieading
and pretrial discovery and inspection,

.but also substantive rules. Arbitra-

tors are not required to follow rules of
substantive law or adhere to any pre-
cedent, legal or otherwise, in making
their award.

Irrationality and lack of predicta- -
bility are compounded because arbi-
trators generally do not set forth their
findings of fact, their conclusions of
law, or their reasons for making an
award. Indeed, they are encouraged
not to do so. The American Arbitra-
tion Association’s Manual for Com-
mercial Arbitrators says thai ar-
bitrators need not and should not
write .opinions setting forth the
reasons underlying their award. but
should merely announce their deci-
sion. The Manual explains that *One
reason for such brevity is that written
opinions might open avenues for at-
tack on the award by the losing par-
ty.”” The discipline of setting forth
reasons on paper imposes an obliga-
tion on a judge to render a justifiable
and rational decision. When z court
of law renders an opinjon, it deliber-
ately sets out a legally established
standard of conduct to which others
will be expected to adhere. In an ar-
bitration, there is no comparable dis-
cipline.
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June 29, 1984

TO: Committee of Administration of Justice
Committee of Consumer Law
Committee of Individual Rights & Responsibilities

RE: T.R.C.P. Rule 621a

Dear Committee Members:

I am sending to the members of the above committees copies
of a proposed resolution in connection with Rule 62l1a T.R.C.P. which
I believe shoula be approved.

If you believe this is & matter which might be under the
jurisdiction of your committee, I would appreciate your considering
it.

I nope to be in San Antonio for the meeting of the Texas
Bar, but other problems may prevent my attendance.

Yours very truly,
/A 4 12

[;’ ; 77 i o
R :

ﬂohn k. Pace

JAP/dvbd

Enclosure



RESOLUTION

It is submitted that the provisions of Rule 62la, Discov-
ery in Aid of Enforcement of Judgment, T.R.C.P., do not protect the
judgment debtor's rights to privacy but instead make him and the
assets of his business fair game to an unscrupulous judgment creditor
who has obtained 2 judgment.

The provisions of Rule 62la authorize the judgment plain-
tiff to give notice for depositions to enforce the judgment imme-
diately after entry of the Jjudgment. Such a course of discovery
can be followed regardless of the finality of the judagment or the
rights of the judgment debtor to supersede the judgment under the
provisions of Rules 364-368, T.R.C.P. :

Art. 627, Time for Issuance, provides "If no supersedeas
bond . . . has been filed . . . the clerk of the Court shall issue
the evecution upon such judgment upon application of the successful

party or his attorney after the expiration of thirty days from the
time a final judgment is signed® or motion for new trial overruled.

These rules do NOT require the judgment to be final nor
do they reguire that an execution be issued so the judgment debtor
can supersede the judgment. The rules make available to the Jjudg-
~ment creditor all of the information which could be secured by depo-
sition prying into his personal and business financial affairs in
a manner so thorough and detailed as to lay bare to the Judgment
creditor all of the business facts and assets of the Jjudocment
debtor. An example of the detail of inquiry for a subpoena duces
tecum is attacheo as an exhibit.

This certainly was not the intent upon the issuance of
Rule 621la.

It is believed that discovery proceedings in eid of a
judgment should not be authorized until AFTER the issuance of an
execution so the judgment debtor can have the right to protect from
the prying eyes and ears of creditors and adversaries the innermost
facts of his business. The rule should be amended to require that
execution be issued BEFORE the discovery proceedings. This gives
the judgment debtor the right to keep private his personal and busi-
ness affairs. '
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RECEIY ™D

July 27, 1983 STATE gﬂ:? -
Honorable Hubert W. Green

Attorney at Law

900 Alamo National Bank Bldg.

San Antonio, Texas 78205

Re: Suggested Change to Rule 680
Dear Mr. Green:

Enclosed is a copy of my proposal made on July 6 to Justice
Pope and his reply to me. I am forwarding a copy also to Judge
George Thurmond in Del Rio and to Professor William Dorsaneo.

) B

As we discussed in our conversation Tuesday, it f% difficult
for me to visualize how to get interest in this change drummed-up
from trial court judges. About the most I can say is that the
change will enable them to pattern temporary restraining hearings
according to the needs of their courts and their constituencies.
Nobody runs court on a l0-calendar-day schedule.

I don't believe that any of the other trial court judges are
using the kind of setting system I use, and it is @ifficult to ask
them to fly in the face of present Rule 680. For about 10 years,

I "interpreted" the rule to read as I have proposed the change and
it is thoroughly accepted by the lawyers in this area who Practice
regularly in this court. Of course, it could well be that if the
local rule was for everyone to go shirtless on Tuesday, the bar
would finally get used to it, but I really believe the change would
be beneficial as applied to any temporary restraining order -- not
just those in Family Law.

In the past, when I urged the change in regard to Family Law
cases only through a change in Chapters 3 and 11 of the Family Code,
the response from the Family Law Section and the legislative committees
of the House and Senate has been that the change should be of general
application and that the rule should be modified rather than having
a special procedure for Family Law cases. I concur with that view
and think that the change would be particularly helpful for courts
of general jurisdiction and multi-county courts. I will phone any-
one, correspond with anyone, or appear before any subcommittee or
full committee that has the change under consideration, I will ap-
preciate hearing from any member of the committee or the Rules
Advisory Committee of the Supreme Court.

WCM:pl

Encl.

cc: Judge George Thurmond
Professor William Dorsaneo
Ms. Evelyn Avent
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3071:11 Judicial District

* Gregg County, Texas
P.O. Box 8- Longview, Texas 75601

July 6, 1983

Honorable Jack Pope
Chief Justice

Supreme Court of Texas
Austin, Texas 78710

RE: Proposed Change in Rule 680, Temporary Restraining
Order

Dear Judge Pope:

For several years I have had in mind a proposal for
changing Rule 680. Although I have mentioned it in - -
various quarters, my ineptitude has prevented my finding
the proper forum .and procedure to advance the proposal.
Therefore, I am writing you directly in the hope that

- -~you will put the matter in the proper channels and let me
know what to do next to advance the proposal.

The proposed changes arise out of my experience with
matters under the Texas Family Code, but the problems with
the Rule and the benefits of the proposed change would
relate to other Temporary Restraining Orders (hereafter
TRO) as well. The volume of family law litigation merely
exaggerates the visible effect on trial court litigation
and court administration.

The primary problem with the administration of Rule
680 in its present form is the expiration of the TRO within
10 days of its being granted by the court's 51gnature.
The time for expiration should run from service of process
or appearance for the following reasons:

a. A TRO does not govern a party defendant or
respondent until receipt of personal notice of

its terms, so the existence of the order cannot
inconvenience anyone until notice (which is usually
documented by service of process because of the
difficulty of doclmenting notice otherwise).
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b. 2 party inconvenienced by a TRO can,

under the presently worded rule, appear and
demand an early hearing. This practice should
be encouraged in preference to the present
dominant ploy (i.e., evading service in the hope
the TRO will expire before documentable notice is
received).

c. The "ten days from granting"” rule guarantees
that a good number of TRO's will expire before
service or so short a time after service (less

than three days, Rule 21, TRCP) that the party
restrained would be entitled to continue the hearing
as a matter of right, while reguiring that the
plaintiff or petitioner be prepared at all times

€0 proceed with testimony.

d. Although there is no guarrel with ten days as a
reasonable length_of time, combined with the
expiration time running from "granting”, the
expiration day often falls on weekends or holidays.

e. A corollary to c. and d. above is that running’
the expiration from service or appearance allows the
court to set a particular ‘date and time in the

week to hear these temporary and emergency matters.
(For instance,-I use the phrase "first Thursday after
the expiration of three days following service
hereof at 9:00 o'clock a.m.”) Any day of the week
will count the same way and will allow the court

and the bar to pattern its practice accordingly.

£f. A further corollary to e. above is that by local
rule the trial court could provide for hearing on
the pattern day and time a week earlier if the
party restrained wants an earlier hearing or
becomes confused and appears earlier. The trial
court could also provide for obtaining an emergency
hearing under such statutes as Family Code Sections
11.11 and 3.58.

Two further matters need to be addressed in the rule.

1. The rule should expressly provide for exten-
sion and resetting by the trial court on the docket
sheet instead of by written (i.e., minuted) order.
This repetitive paper work accomplishes nothing by
way of due process notice and runs up costs and
attorney fees unnecessarily. It is especially
burdensome to the litigants, the bar and the trial
court in view of the-present running of the
expiration time limit and often results in process
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having to be recalled so that the extension and
resetting can accompany it. If service must be
accomplished by mailing to an out of county sheriff
or constable, the logistics are nightmarish. 1If
service of process is by certified mail under the
rules, the logistics are impossible. This change
is somewhat less important if expiration runs as

I have suggested above, but it will alleviate

the necessity for preparing a detailed, minuted
order to last a week or less.

2. The requirement for entering the reason for
extension and resetting of record should be eliminated
unless the party restrained appears and excepts to

the continuance. This change is for the same

reason as the change suggested above. It adds

nothing of value to the person restrained and is a
burdensome formal requirement to keep the TRO

in effect.

The Rule as it is written has become the subject of
the lowest forms of ambush practice and advantage seeking.
Restricting the power of the trial courts to issue emergency
orders corrects some abuses by inviting others. The
answer lies in phrasing the Rule so that the trial courts
can administer it in a fair and orderly manner and afford

timely hearings. A suggested rephrasing of the rule is
enclosed. '

I would appreciate knowing how to get the proposed
changes considered and will travel at my own expense to
confer or to testify.

Judge, 307th Family District
Court, Gregg County, Texas

WCM:mk
Enclqsure



RULE 680. Temporary Restraining Order

No temporary restraining order shall be granted without
notice to the adverse party unless it clearly appears from
specific facts shown by affidavit or by the verified
complaint that immediate and irreparable injury, loss or
damage will result to the applicant before notice can be
served and a hearing had thereon. Every temporary restrain-
ing order granted without notice shall be indorsed with the
date and hour of issuance; shall be filed forthwith in the
clerk's office and entered of record; shall define the
injury and state why it is irreparable and why the order
was granted without notice; and shall expire by its terms
within such time after _service of process or appearance of
the party restrained, not to exceed ten days, as the court
fixes, unless within the time so fixed the order, for good
cause shown, is extended for a like period by action of the
trial court or agreement of the parties contained in a
written order or noted on the docket sheet unless the party
against whom the order is directed consents that it may be
extended for a longer period. The-reasens-fer-the-extensien
‘shall-be-entered-ef-reecerd, In case a temporary restrain-
ing order is granted without notice, the application for a
temporary injunction shall be set down for hearing at the
earliest possible date and takes precedence of all matters
except older matters of the same character; and when the
application comes on for hearing the party who obtained
the temporary restraining order shall proceed with the
application for a temporary injunction and, if he does not

do so, the court shall dissolve the temporary restraihing
"order. On two days' notice to the party who obtained the
temporary restraining order without notice or on such
shorter notice to that party as the court may prescribe,
the adverse party may appear and move its dissolution or
modification and in that event the court shall proceed to
hear and determine such motion as expeditiously as the
ends of justice require. ’
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January 27, 1984

Honorable James P. Wallace
and The Supreme Court of Texas
Austin, Texas 78711

Honorable Hubert W. Green
and Members of the Committee -
on the Administration of Justice
Re: New Version of Rule 680 and 683
Effective 1 April 1984 ~-- AGAIN!
Honored Court and Committeer

During July and August, 1983, I sent the enclosed suggestion
regarding Rule 680 to Chief Justice Pope, then at his suggestion to
Mr. Green and other members of the Committee on the Administration .
of Justice. The sudgestion appeared to be well received, and I have
awaited the time with patience for the Rule to be considered for
revision. '

Having been assured that I was addressing the correct forum
and was in the process, I was shocked to find the new model Rules 680
and 683 in the January 17 West's TEXAS CASES. After a few days, I
called Professor Dorsaneo and discovered that the new version of
the Rule was adopted by the Committee on the Administration of
Justice back in 1982. Apparently my letter has not come to the
attention of the Committee or the Court.

At this point, I hesitate to write because the following
polemics may be viewed as pejorative. Let me say that they are
not meant to be 'so. They are presented in the spirit I believe -
Chief Justice Pope has evoked in his presentations to the Judiciary
and to the Legislature, out of a concern for the way our system of
justice works at the trial court level and out of thirteen years
of experience as a trial court judge.

First, I am not sure either the Committee or the Court can be
aware of the impact of-Rules 680, et seq., on the trial court docket
because 0f the dearth of statistical information available. Temporary
restraining orders may be relatively rare 'in most civil disputes,

"but they are commonplace in litigation under the Family Code, which
may -well constitute half of the civil litagation in the trial courts
of Texas. I underline "may" because it is impossible ‘to tell from
the structure of the reports filed by the district clerks what the
scope of the family law docket is. Only the filing and final
disposition of divorce cases is singled out for counting. The "
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approximately thirty other kinds of cases are scattered among the
"non—adversary".category,(inbluding at least three matters on which
there is an absolute right.to a jury . trial) and "show causes" -
(which include at least two matters on which there is an absolute
right to a jury trial, but no place on the form to report one).

I digress to stress these matters only because, from the report
of the clerks and the Office of Court Administration, both the Com-
mittee and the Court would be justified in believing that temporary
restraining orders have ‘a very narrow legitimate application;in'civil
litigation. 1In fact, under the Family Code, temporary'restraining
orders, temporary;injunction,hearings and enforcement proceedings are
available in eight different categories of suits and constitute
. 18% ofAthe'hearings~in“this'court, which disposed of 70.6% of all
civil matters in this county in 1983, by our actual count. Supposing
this county to be typical, practice under Rules 680-693 is a very
significant part of trial practiCE'in'this'State, both in terms of
numbers of hearings and the time they consume in the trial courts.

If this hearing volume ‘is to be handled with justice, efficiency and
dispatch and is to be kept within reasonable economic bounds. so that
effective access to-the'courts.is"widely,availablei close and informed
attention needs to-be'paid‘to-thisfsectioh'ofAthe'rules.

Second, if the mew rule changes effective April 1 were recom~
mended by the Committee as early as 1982, ther I would suppose
they were put forward as early as 1981, and I would suggest that
any "evils" or "apuses” they would have been designed to redress
were probably addressed by legislative changes to Family Code -
Sections 3.58, 3.581, and 11.11 in the 1981 and 1983 sessions.

The requirements for and scope of ex parte relief were extensively
addressed, especially in 1983. The changes effective April 1, 1984,
run counter to the thrust of those amendments. Is the Court really
out of countenance with the legislative changes, oOr has delayed
implementation resulted in "fixing" something that is no longer
"hroken", and that in an inappropriate manner?

Certainly, the Rules and the practice under them need attention
and revision, especially in their application to family law liti-
gation, as my enclosed correspondence discusses. This raises
the question whether family law should be excluded from operation
of the Rules, at least as regards ex parte equitable relief and
turned over to the legislature to regulate, or should be kept in
‘the mainstream of civil rules application. I understand that there
may be some tension involved in both efficiently handling a ma’jor
and qualitatively different part of the trial docket and keeping
the civil rules applicable to all civil litigation. My letter
of July, 1983, is premised on keeping family law procedure in
the mainstream. If this is to be acomplished, the Rules
must be evaluated for their effect on practices in this 18% of
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the trial docket. The only reasonable alternative is specifically
to exempt litigation under the Family Code from operation of -
Rules 680-693.

Third, on the merits of the changes to Rules 680 and 683, the -
problem of extensions is discussed in my July, 1983, letter. Limit-
ing the extensions would usually be unnecessary if the expiration
date ran from notice to the partyvrestrained, and more especially on
a seven or fourteen day schedule. The'Gregorian.calendar, which
predates our State constitution by some centuries, just does not
accommodate ‘a ten-day work cycle. The requirement that reasons
for extensions shall be entered of record, if'taken.seriou51y,
will require a weekly "no service" docket call and entry of written.
orders, involving extra, totally useless appearances of counsel,
higher fees and costs and fatter court minutes to no real effect
except to prevent expiration.of,a fiat that is not effective'until
notice 'in any event. Continuing present pleading formalities in
a revised Rule raises the gquestion whether the Court is overruling
the‘legislative'chanigf/zo the Family Code cited above.

In regard to Rﬁ/e'683, the requirement that every temporary
injunction include an orger setting the final hearing is’impracticable‘
and unnecessarye. Inju five relief is both adjusted and usually
made mutual at a contested temporary hearing. Final hearings are
governed by sixty day, thirty day or twenty day minimum £iling and
notice requirements which are often longer than the trial court's
average "request—to—hearing" lag. Few counsel on either side are
in a position to respond'meaningfully_to a proposedusetting for
£inal hearing at,the'temporary.order hearing.

I regret the nagging, preachy tone of this letter. I am at a
loss to know how else to assist, as 1 am obliged to do under Canon
Four. I confess that if the committee and the Court are disinclined
to consider this matter, I may follow the tongue—in—cheek.suggestion
of a colleague and start following the Rules just as they are written.
As he remarked, nphat'll £ix 'em! The whole d----d docket will fall
apart."”

As an example of how far typical trial court thinking on the -
matter diverges from the spirit of the new Rules, T enclose an
actual set of local rules from a set of courts in another Texas
county (identity blanked) . I'm not sure I would go as far in
streamlining as they have, but you can imagine what they will say
about the new Rules if they do decide to write.

The cumbersome procedufés set out in the Rules have already
resulted in enactment of Title 4 of the Family Code. Title 4
vinvented" and 1imited existing equitable remedies. It is in
conversation neither with the Rules nor with the scope of
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injunctive relief and enforcement generally existing in Texas
law. The additions to the Rules worsen the situation to which
Title 4 was a response. If this keeps up, we can expect more of
the same responses and can almost guarantee an unwanted increase
in the criminal caseload from domestic violence.

ysncerely and Respectfully,

- WCM:pl
Encl.
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"Mr. 'Luther H. Soules, III.

Chairman Supreme Court Advisory Commlttee
1235 Milam Building

San Antonio, Texas 78205

Revision of T.R.C.P. 680 and 683

Dear Mr. Soules:

I am sorry we have been unable to make contact by phone
in order to discuss possible revisions of Texas Rules
of Civil Procedure 680 and 683.

On Friday, February 3, 1984, I had a conference with
Associate Justice James Wallace of the Texas Supreme
Court regarding what I perceive to be possible problems
with rules 680 and 683. These problems came to light
when I was meeting in my capacity as Chairman of the
Family Law section with the committee revising the
Family Law Practice Manual.

It came to our attention that the January 1, 1981

version of rule 680 dealing with temporary restraining
orders provided:

“"Every temporary restraining order granted
without notice . . . shall expire by its

terms within such time after entry, not

to exceed ten days, as the Court fixes, unless
within the time so fixed the order, for good
cause shown, is extended for a like period

or unless the party against whom the order

is directed consents that it may be extended
for a longer period of time."
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The new rule as promulgated in the February issue of
the Texas Bar Journal provides:

"No more than one extension may be granted
unless subseguent extensions are unopposed.”

This new provision works an undue hardship in many cases
involving family law. Temporary restraining .orders are
issued in better than fifty percent of the cases that
are expected to be contested. It is not .unusual for
these ten-day restraining orders to expire prior to
service being affected, particularly in metropolitan
areas where large numbers of papers must be served.

The problem is not limited to merely divorce cases but
cuts across many areas of family law including suits
affecting the parent-child relationship, Title 1V

suits for the protection of families, annulments and
sults to declare marriages void as well as after- .
Judgment suits for clarification and to enforce orders
regarding property division.

I have discussed this problem with several of my colleagues
on the Family Law Council who are involved in drafting the
Family Law Practice Manual. It is our suggestion that

Rule 680 be amended to read as follows:

"No more than one extension may be granted
unless subsequent extensions are unopposed

except in suits governed by the Texas Family
code. " '

I can likewise envision that this provision might cause
problems in other types of litigation and I only address

the wording of the language as it would affect the family
law practice.

We likewise have a problem with the proposed change to
rule 683 because the following language was added which
had not previously been a part of the rule:

"Every order granting a temporary injunction
shall include an order setting the cause for
trial on the merits with respect to the
ultimate relief sought."

This language also causes considerable problems for
the family law practitioner. In most cases where
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temporary restraining orders are granted they are
generally followed by some form of a temporary injuncti
which, as a general rule, is not.carried over into a
permanent injunction. The state of the crowded dockets
and the nature of the type injunctive relief generally
sought in family law cases does not-lend itself to a
setting.on the merits at the time of the granting of
the temporary injunction.: Again-our suggestion would
be that the proposed rule will be amended to read as
followss: .- "=~ " e SR

"Every order granting a temporary. injunction
shall include. an oréer. setting the cause for
trial on the merits with respect to the .
ultimate. relief sought except in suits
governed by the Texas Family Code."

Again I would think the language in the rule as now. .
proposed would cause problems for judges, attorneys
and litigants involved in other types of litigation
other than family law.

I have written this letter at the suggestion of Mr.
Justice Wallace. I have also discussed this problem
with our family law council representative in San
Antonio, Mr. John Compere, whose phone number and
address is The North Frost Center, 1250 Northcast Loop
410, Suite 725, San Antonio, Texas 78209, 915/682-2018.
I would invite your thoughts regarding these proposed
recommended changes or other language that would cure
the problem. 1If either myself or Mr. Compere can be
of assistance in anyway regarding this matter please
feel free to call. .I have likewise written a similar
letter this one to Hubert Green, Chairman of the
Administration of Justice Committee.

Respectfully,

Kenneth D. Fullef

KDF /kap

cc: The Honorable William C. Martin, III
Judge, 307th District Court, Greeg County, Tex
John Compere
Scott Cook
"Larry Schwartz
/ Harry Tindall



IRVIN & RAY

ATTORNEYS AT LAW

January 16, 1985
JEFFERSON J. IRVIN 8015 BROADWAY, SUITE 104

ROBERT N. RAY SAN ANTONIO, TEXAS 78209
(512) 8240518

Luther H. Soules, III, Esq.
Soules, Cliff & Reed
Attorneys at Law

800 Milam Building

San Antonio, Texas 78205

Re: Revisions to the Texas Rules of Civil Procedures,
Especially Rules 738 through 755,
Forcible Entry and detainer Rules

Dear Mr. Soules:

Congratulations upon being named to chair the Advisory Committee to the
Supreme Court of Texas concerning revisions to the Texas Rules of Civil
Procedure. Our Chief Justice and his companions on the Court have shown
a great deal of confidence in you.

This firm has its own peculiar area of expertise and would like to volunteer
to assist you in the area of Rules 735 through 755, concerning forcible

entry and detainer suits. During the past few years we have filed over six
thousand forcible detainer suits. This experience has shown the two of us
where the problems lie in eviction suits at this time and where improvements
to the rules might assist the administration of justice. I should also add
that our firm specializes in landlord-tenant law, representing the owners/
management of something over seventy-five thousand residential and commercial
rental units.

The attorney for the Texas Apartment Association, Mr. Larry Niemann of Austin,
Texas, has brought to our attention the fact that he intends to request a
number of changes to Rules 789 through 755 from the Supreme Court in the near
future. Assuming that such request(s) are sent to you for examination, our
firm would gladly assist in the evaluation of the same, if such be your wish.

Your consideration of our offer would be greatly appreciated.

Very truly yours,

Robert N. Ray

JJI/fs
RNR/ fs
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BROWNSVILLE, TEXAS 78520

June 2, 1983

Mr. Jack Eisenberg, Chairman

Committee of Administration of Justice
P. 0. Box 4917

Austin, Texas 78785

.

RE: Rule 792

Dear Jack:

This letter is written as a report on the action of the subcommittee
you appointed in response to a letter from a Texas attorney concerning
Rule 792. This rule requires the opposite party in a trespass to try
title action, upon request, to file an abstract of title within twenty
days or within such further time as the court may grant. If he does not,

- he can give no evidence of his claim or title at trial. The attorney
suggests that the the obtaining of an abstract of title in a trespass to

try title action should done under the discovery rules which govern other
civil cases.

The subcommittee noted that bringing the action as a declaratory
judgment or simple trespass action, would have such an effect.

The attorney who requested the change was contacted. It seems that
his real concern is that Rule 792 operates as an automatic dismissal of
the opposite party’'s claim or title unless the abstract of title is filed
within twenty days or an extension is obtained. In Hunt v. Heaton, 643
S.W.2d 677 (Tex.1982), the defendant in a trespass to try title action
answered the petition by answering not guilty and demanded that the
plaintiff file an abstract of the title he would rely on at trial. The
plaintiff did not request an extension of time to file the abstract.

Five years after the demand and 39 days before the trial, the plaintiff
filed an abstract. The supreme court upheld the trial court's refusal to
allow the plaintiff any evidence of his claim or title.

The concern is that in a trespass to try title action Rule 792
operates to cause an automatic dismissal of the opposite parity's claim
or title unless the abstract of title 1s filed within twenty day or an
extension is obtained.

The subcommittee believes that the harshness of Rule 792 can be
eliminated if, prior to the,beginning of the trial, there must be notice
and a hearing. Then the court may order that no evidence of the claim or
title of such opposite party be gilven at trial, due to the failure to
file the abstract. The following amendment is suggested for
consideration:



Page 2
Mr. Jack Eisenberg
June 3, 1983

7

70 775
Rule~792 Time To File Abstract
Such abstract of title shall be filed with the papers of the
cause within [&wenty] thirty days after service of the notice
or within such further time as the court on good cause shown
may grant; and in default thereof after notice and hearing
prior to the beginning of the trial, the court may order that
no evidence of the claim or title of such opposite party
[ske31]) be given on trial.

The attorney who wrote the letter requesting the changes would
welcome the opportunity to address the committee in person.

Sincerely yours,

J8hn Williamson
JW:ps

cc: Evelyn Avent
Jeffery Jones
Orville C. Walker



TELEPHONE (713) 223144
815 WALKER AVENUE CABLE. DYCHWRIGHT HOU
TELEX: 792184
TELECOPIER 224-38B24

IDIRECT LINE AFTER HOULRSD)

1600 MELLIE ESPERSON BUILDING

HOUSTON, TEXAS 77002

KarL C. HOPPESS

January 27, 1983

Hoporable Jack Pope, Chief Justice
Supreme Court of Texas

Supreme Court Building

post Office Box 12248

austin, Texas 78711

Re: Rule 792 - Abstracts of Title

Dear Judge Pope:

Due to my active participation in the trial of land
litigation matters, it has become apparent over the past years
that in certain counties in Texas today the obtaining of an
abstract of title is impossible unless prepared by the attorney
himself. As an example, in Brazos County the Clerk no longer
has the capability or the time to aid in the compiling of an
abstract of title without the attorney having to personally pull
all records, set up special dates, remove the records in the
presence of the Clerk, make copies at his own location, and
thereafter obtain the various indices of said documents and the
appropriate certification, after having presented each of those
documents and the recording legends to the Clerk. For this
reason, although Rule 792, of course, expands the time for which
ap abstract can be filed in a trepass to try title case from
twenty days to that which the Court finds reasonable, it appears
to me that serious consideration should be given to the gquestion
of putting this discovery under the same rules as that related
to other discovery. I am fully aware of the reason for Rule
792; however, in my opinion, the rule is more and more frequently
used not for the purposes of discovery, but where the defense
counsel is aware that the availability of the County Clerk's
books and records are almost nonexistent and there are no abstract
services available to plaintiff's counsel, especially 1if 1t
_ipvolves issues of title of minerals, to harass and put undue

pressure on plaintiff's counsel. This can be especially unjust
and- onerous when the defendant is a trespasser with little or no
ipdicia of title. I am certainly in agreement that no one should
be able to prosecute a trespass to Etry title action without
proper facts and circumstances surrounding his right of title
and that he should be prepared to prove that title to the exclusion



Honorable Jack Pope, Chief Justice
January 27, 1983
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of all others. However, 1 feel that the urbanization of the
State of Texas has created circumstances that are far removed
from those that existed when Article 7376 was originally passed
by the Texas Legislature and strong consideration should be
given as to putting the plaintiffs and defendants on more equal
footing regarding the discovery procedure in this type of action.

I congratulate you on your recent appointment as Chief
Justice of the Court and extepd to you best wishes from both
myself and my father.

Sincerely your

e

//¢7Kar1 c. Hoppeségii;

KCH/1sb
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L ONFUBOR ATTORNEYS ABOGADOS
1t AILLIAMSON

NELSON & WILLIAMSON

TELEPHOINE
10 EAST ELIZABETH STREET (512) 546 7333

BROWNSVILLE, TEXAS 78520

August 25, 1983

Mr. Michael A. Hatchell, Chairman
Committee on Administration of Justice
500 1st Place

P. 0. Box 629

Tyler, Texas 75710

RE: COAJ; Rule 792

Dear Mike:

I attach the report of the subcommittee appointed to study Rule 792
and the attorney's correspondence that requested the revision. At the
June 4, 1983 meeting there was discussion that:

1. Trespass to try title pleading requirements be done away with
and,

2. 1If TTIT is retained, that the Abstract be filed at least thirty
(30) days before trial.

1 did not want the consideration of Rule 792 to fall through the
cracks due to the summer inactivity.

In another vein, this summer I called my state representative, Rene
Oliveira, to ascertain whether or not House Bill 1186, adopting a "Civil
Code," had been vetoed by the governor. I was informed that it had.
Rene, who is an attorney, then proceeded to tell me that not only the
sponsor of the bill but many of the legislator's noses were bent out of
shape by what they perceived to be "after the fact" and "behind the
scene" maneuvering by the bar to have the bill vetoed. 1 explained the
circumstances of the bill being introduced late in the session as
unopposed, that the bill contained various conflicts with existing
substantive law, and that further study was essential. That triggered
his observation that the bar's efforts at informing itself and the
legislators were dismal.

It is suggested that the chairman or a member of the Judicial
Affairs Committee be appointed as either a member or liaison member of
the COAJ.



Mr. Michael A. Hatchell, Chairman
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As far as the Bar in general, I believe that Blake Tartt has the
experience and expertise to insure that the Bar has outstanding

legislative advisors for the next legislative session.

Sincerely yours,
NELSON & WILLIAMSON
/%/ /%W/
éé;:/Williamson
JW: 1w
Enclosures
cc: The Honorable Blake Tartt, President

The Honorable Rene 0. Oliveira
Mrs. Evelyn A. Avent
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Luther H. Soules, IIT SCOTT R, WORTHEN

.
800 Milam Bldg. SLEN A vaLE

San Antonio, Texas 78205
Re: Attorney of Record
Dear Luke:

In 1972, you advised me to never sign a pleading in court
with the name of the firm, and to only sign the pleading in
my name as an individual attorney. You advised me that if
the firm name was subscribed to a pleading, then the Court
could call any lawyer in the firm to come try the case in the
event the +trial attorney to whom the case was assigned had
a conflict in another court.

On January 24, 1985, the Ft. Worth Court of Appeals issued
its decision in A. Copeland Enterprises, Inc. v. Tindall, 683
S.Ww.2d 596. The Court, at page 599, makes the following
statement:

Logic dictates that an attorney who enters an
appearance in a lawsuit does so on behalf of his
firm as well as himself. When Appellants retained
counsel it 1is reasonable to assume they retained
the firm as a whole to represent their interest and
not one particular attorney.

I first saw the case reported in Texas Lawyers Civil Digest,
Volume 22, No. 8, at pages 4-5, which was published February
25, 1985,

In the above-cited case, it is not clear from the opinion
how the appellants subscribed the Plaintiff's Original Petition.
The -court states that there were only two pleadings which were
signed by appellant's counsel: a Motion to Reinstate and a
Request to Enter Findings of Fact. In the Motion to Reinstate,
the attorney of record was the law firm name and beneath it
the signature of the attorney. The Request to Enter Findings
of Fact had the attorney's name first and contained the name
of the firm below the attorney's signature.
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Luther H. Soules, III
April 17, 1985
Page 2

Recently, I experienced an incident where I was already
set for trial in Dallas, and then Courts in Victoria and
Brownsville set me for trial and hearings on the same date.
The Victoria and Brownsville +trial notice settings were
subsequent to the Dallas trial notice setting, which was prior
in time. In both instances, the Deputy Clerks of the Court
made reference to the above-cited case and what they had read
in Texas Lawyers Civil Digest, Volume 22, No. 8, at page 4.

The Copeland case has to do with the dismissal of a case
for want of prosecution under Rules 165a and 306a, and the
notice to the attorney of record pursuant to those rules.
However, I have already seen and suspect that we will see more
courts applying the case for purposes of resolving conflicts
in court settings by taking the above-gquoted language from
the case to direct that someone from the law firm must appear
in spite of a conflict in settings for the trial attorney.

The above-cited case is bad enough regarding the way the
court interprets "attorney of record" for the purposes of Rule
165a and 306a. I would request that the Rules Advisory
Committee, of which you are Chairman, amend the Rules to override
the decision in this case regarding notice and dismissal for
want of prosecution under Rules 165a and 306a.

I had a similar experience in Frio County. Stanley L.
Blend signed and filed a petition in Frio County. A notice
of docket call was sent to the 1law firm of Oppenheimer,
Rosenberg. It was not addressed to Stanley L. Blend. The
notice of docket call did not contain the law firm name or
the name "Stanley L. Blend." The notice did not get to Stanley

L.. Blend because it was not addressed to him and his name was
not contained on the docket notice, nor was the firm name
contained on the docket notice. Needless to say, no one showed
up at the docket call, and the case was dismissed for want
of prosecution.

On a Bill of Review, the evidence was developed that the
notices had been sent only in care of the firm name Oppenheimer,
Rosenberg, which name did not appear in any of the pleadings.
The only name that appeared in the pleadings was that of Stanley
L. Blend. '

~ Then the Court started listing the name of the subscribing
attorney on subsequent docket call notices, but still only
addressed the envelope containing the docket call notice to
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OPPENHEIMER, ROSENBERG, KELLEHER & WHEATLEY Inc.

Luther H. Soules, III
April 17, 1985
Page 3

the firm name and not to the attorney whose name was subscribed
to the pleadings. Conseguently, when vyou receive the docket
call notice, you must  look through the notice to see if any
lawyers in the firm have cases on the docket.

On Bill of Review, the above-referenced case in Frio County
was reinstated and ultimately settled to the satisfaction of
the client.

The holding in the Copeland case at page 599 regarding

what logic dictates is not well founded. In my experience,
the statement of logic by the Copeland court at page 599 is
the exception rather than the rule. Most clients who hire

attorneys in our firm never ask about the law firm with which
we are associated. In fact, many clients could care less about
the law firm. The client is interested in you as their attorney.

I am now aware of court officials in at least two courts
having taken the holding in the Copeland case and used it to
resolve conflicts where counsel was set in more than one court
on the same date. Court officials who use the Copeland case
to tell you to send someone else to try the case are not being
realistic, because it is unrealistic and illogical to assume
that when a client retains counsel they retain the firm as
a whole to represent their interests and not one particular
attorney.

Accordingly, I request that Rule 10, defining "“attorney
of record," be revised to make clear that when a lawyer enters
an appearance in a lawsuit in his name alone, he does so on
his behalf only and does not enter an appearance on behalf
of the law firm unless the firm name also is subscribed to
the pleadings.

If you agree with my analysis, please bring this matter
before the Rules Advisory Committee in order to achieve a change
in the court's decision regarding Rules 165a and 306a, and
to change Rule 10 to prevent the Copeland case from being used
against counsel when there is a conflict in court settings.

tyuly yours, A

Ver

se I.. Harrison, Jr.
RLHJr:1v
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Ms. Evelyn A. Avent
Evecutive Assistant
State Bar of Texas
P. O. Box 12487
Capitol Station
;astin, Texas 78711

Re: Proposed arendments to Rules 106 and 107, T.R.C.P.
Dear Evelyn:

Fnelosed herewith are proposed amendments to Rules 106
and 107 of the Rules of Civil Procedure.

Also enclosed, as background material, is a COPY of
Senate Rill No. 253 which relates to +the same matter. This
Bill was passed by both houses of the iast legislature, but
was vetoed by the Governor.

T think that it would be helpful to the committee

~embers to have a copy of +he Bill in addition to the proposed

amendments tc Rules 106 and 107.
Thank yvou very much for your help in this matter.

Very truly yours,

T, Gallagrer
lacherx, Perrin & Lewis

e
Figher, Gz
70th Floor

-

21lied Fenk Plaza
1000 Louisiana
Bruston, Texas 77002



STATE BAK OF TEXAS
COMMITTEE ON ADMINISTRATICN OF JUSTICE
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDUF
II. Proposed Rule: (Mark through Geletions to existing rule with dashes or
put in parenthesis; underline proposed new wording; see
example attached).
1 Rule 106. Service of Citation
2 (a) Unless the citation or an order of the court otherwise directs,
3 the citation shall be served by any officer authorized by Rule 103
4 by
5 (1) delivering to the defendant, in perscn, a true copy of the
6 citation with the date of delivery endorsed thereon with a copy of the
7 petition attached theretc, or
8 (2) mailing to the defendant by registered or certified mail, with
9 delivery restricted to addressee only, return receipt reguested, a true
10 copy of the citation with 2 copy of the petition attached thereto.
11 (b) Upon motion supported by affidavit stating the location of the
12'defendant's vsual place of business or usual place of abode or othe; pia
13 where the defendant can érrbably be found and stating speeifiemily +the
14 fzete shewime that serviee hes been ettem?teé wnser exeher 4ay{2y er
15 4e+i2+ st +the Isoeatier nameé in sueh aéfiéav:e byt Bas net been

16 suecessful, good cause therefor, the court may authorize service

17 1) by anv disinterested adult in the menner provided in section

S Td e Do Tl b dtiiuad

18 {2) (1} of this Rule, or

1¢ £33+ (2) where service has been attempted under either (a) (1) or

20 (a) (2}, but has not beern successful, by an officer or by any

21 di

n

interested adult named in the court's order by leaving a true
22 copy of the citation, with a copy of the petition attached, with anyons
23 over sixteen years of age at the location specified in such affidavit, o

24 42+ (3} in any manner that the affidavit or other evidence be ra b
Y erorsa

25 court shows will be reasonsapily effective to give the defendant notice of
25 the suyt.

Brief st
prepesed o

To allow service of citaticn
court, upon showing of good cause.

o0 o

o~ Gy

U

DATE  Feiruary 27  , 1985



STATE BAR OF TEXAS
COMMITTEE ON ADMINISTRATION OF JUSTICE
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE - TEXAS RULES OF CIVIL PROCEDUFE
II. Proposed Rule: (Mark through deletions to existing rule with dashes or
put in parenthesis; underline proposed new wording; see
example attached).
1 Rnle 31087. Return of Ciiatian
2 The return of the officer executing the citation shall be endorsed on
3 or attached to the same; it shall state when the citation was served anc
4 the manner of service and be signed by the officer officially. When the
S citation was served by registered or certified mail as authorized by Rul:
6 106, the return by the officer must also contain the return receipt with
7 the addressee's signature. When the officer ha§ not served the citatiocr
8 the return shall show the diligence used by the officer to execute the
9 same and the cause of failure to execute it, and where the defendant is
16 to be found, if he can ascertain.
11 Where citation is executed by an alternative method as authorized by
2 Rule 106, proof of service shall be made in the manner erdered by 4he

>

13 eewre, proviied above or in any such oOther manner s may be criésred by

14 the court.

15 No default judgment shall bhe cgranted in any czuse until the citation
16 with proof of service as provided by this rule, or as ordered by the

17 court in the event citation is execuied under Rule 106, shall have been
18 on file with the clerk of the court for ten days, exclusive of the dayv ¢

19 filing and the day of Jjudgment.

2%
etc.

Brief statement of reascns for reguested changes and advan:aues to be served by
propesed new Rule:

ltaticns where service g kv 2z disinterested
106

DATE February

[

7 , 1985




JOHNSON & SWANSON

ATTORNEYS AND COUNSELORS

A Partnership Including Professional Corporations

Founders Square

Suite 100
900 Jackson Street
Writer's Direct Dial Number Dallas, Texas 75202-4499 Telex: 55 1172
214-977-9000 Telecopy: 214-977-9004

977-9077
April 9, 1985

Ms. Evelyn A. Avent

Executive Assistant 71/?//
State Bar of Texas ' 2o0dq-
Box 12487, Capitol Station

Austin, Texas 78711

Re: Committee on Administration of Justice
Dear Evelyn:

Please find enclosed a proposed rule change that should be
distributed as you see fit to the other members of the commit-
tee.

Sincerely yours,

Charles R. Haworth

CRH/cmr

enclosure
4800 InterFirst Two 1200 Pacific Place 2200 One Galleria Tower 1000 Norwood Tower
1201 Elm Street 1910 Pacific Avenue 13355 Noel Road 114 West 7th Street
Dallas. Texas 75270 Dallas, Texas 75201 Dallas, Texas 75240 Austin, Texas 78701

214-977-9800 214-977-9700 214-851-5000 512.474-4829



STATE BAR OF TEXAS
COMMITTEE ON ADMINISTRATION OF JUSTICE

" REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE — TEXAS RULES OF CIVIL PROCEDURE.

I.  Exact wording of existing Rule:

NONE

DPOPVOZIrRS~"ITOMMUO®®D

1. Proposed Rule: {Mark through deletions to existing rule with dashes or put in parenthesis; underline proposed
new wording; see example attached).

i New Rule 216.
2

wg Rule 216. Stipulations Regarding Discovery Procedure.
4 Unless the court orders ocherwise, the parties may bj
5 written stipulation (1) provide that depositions may be

6 taken before any person, at any time or place, upon any
7 notice, and in any manner and when so taken may be used like
8 other depositions, and (2) modify the procedures provided by
9 these rules for other methods of discovery.

10 -

11

12

13

14

15

16

17

18

19

20

21

ete.

7

Brief statement of reasons for requested changes and advantages to be served by proposed new Rule:

(see attached comment)

¥ 7 19 85 Charles R. Haworth

900 Jackson St., Dalias; TX
_900 Jackson St..,

‘ Respectfully submitted,
} M ? ( ?M/Z %Jﬁ%ame
/

Address




COMMENT

The proposed Rule 216 is basically Federal Rule 29, which

provides in full that:

Unless the court orders otherwise, the
parties may by written stipulation (1) pro-
vide that depositions may be taken before
any person, at any time or place, upon any
notice, and in any manner and when so taken
may be used like other depositions, and (2)
modify the procedures provided by these
rules for other methods of discovery,
except that stipulations extending the time
provided in Rules 33, 34, and 36 for re-
sponses to discovery may be made only with
the approval of the court.

It should initially be noted that the underlined portion of

Federal Rule 29 is not recommended for adoption in Texas.

The proposed rule is submitted in response to an expressed
desire for more flexibility in the rules to acommodate proposed
agreements among parties to litigation during discévery, espe~
cially in the manner of taking depositions upon oral examina-
tion. Texas practitioners have historically entered into stip~
ulations regarding many aspects of discovery without question
of their authority to do so. Recently, concerns have been
expressed that because the Texas Rules of civil Procedure do
not contain express authorization to vary the terms of the
rules, the rules may not be varied by agreement. In paticular,
concerns have been expressed that objections to the form of
questions or nonresponsiveness. of answers required by Texas
Rule 204-4 may not be reserved until time of trial. This pro-

posed rule change will clearly allow that reservation.

It could perhaps be argued that Rule 11 would aéply to
stipulations under Rule 216. Caution may dictate, therefore,
that an additional sentence be added to the proposed Rule 216
to the effect that "an adreement affecting a deposition upon
oral examination is enfcrceable if the agreement is recorded in

the transcript of deposition."

-1-



The provision of Federal Rule 29 regarding court approval
for stipulations extending the time limits regarding Interroga~
tories to Parties (Rule 33), Production of Documents (Rule 34),
and Requests for Admission (Rule 36) is not recommended for
adoption. Under the proposed Rule 216 the court may always
override the parties' stipulation. See C. Wright and

A. Miller, Federal Practice and Procedure § 2092, at 359

(1970). The order required by Federal Rule 29 is a nuisance to
the court and almost always approved. Thus, some juge-time
could be saved by eliminating requirement contained in the ex~-

ception.



HUGHES & LUCE
1000 DALLAS BUILDING
DALLAS, TEXAS 75201

1300 TWO LINCOLN CENTRE (214) 760-5500 1500 UNITED BANK TOWER
DALLAS, TEXAS 75240 B AUSTIN, TEXAS 78701
(214) 386-7000 TELECOPIER (214) 651-0561 : (512) 474-6050

TELECOPIER (214) 934-3226 TELEX 730836 TELECOPIER (512) 474-4258

April 8, 1985
213/760-5441

Ms. Evelyn Avent
State Bar of Texas
P. 0. Box 12487
Capitol Station
Austin, Texas 78711

Re: Committee on the Administration of Justice
Dear Ms. Avent:

Enclosed please find the proposed changes to Rules 296, 306a
and 306c. I would appreciate it if you would place them on the
agenda for the next meeting.

Respectfully
rd
R. Doak Bishop

~ RDB/1s
Enclosures

cc: Michael T. Gallagher, Esqg.
Prof. Bill Dorsaneo




Rule 306c. Prematurely Filed Documents

No motion for new trial, request for findings of fact and
conclusions of law, appeal- -bond or -affidavit in lieu thereof,
notice of appeal, or notice of limitation of appeal shall be held
ineffective because prematurely filed; but every such motion
shall be deemed to have been filed on the date of -but subsequent
teo the datz@@i signing of the judgment the motion assails, and
every such/{regquest for findings of fact and conclusions of law
shall be dgemed to have been filed on the date of but subsequent
to the dafe of signing of the judgmentg\and every such appeal




Rule 296. Conclusions of Fact and Law

. In any case tried in the district or county court without a
jury, the judge shall, at the request of either party, state in
writing his findings of fact and conclusions of law. Such
request shall be filed within ten days after the final judgment
or order overruling motion for new trial is signed or the motion
for new trial is overruled by operation of law. - Notice of the
filing of the request shall be served on the opposite party as
provided in Rule 21la.




Rule 306a. Periods to Run from Signing of Judgment

1. Beginning of periods. The date a judgment or order is
signed as shown of record shall determine the beginning of the
periods prescribed by these rules for the court's plenary power
to grant a new trial or to reinstate a case dismissed for want of
prosecution or to vacate, modify, correct or reform a judgment or
order and for filing in the trial court the various documents in
connection with an appeal, including, but not 1limited to an
original or amended motion for new trial, a request for findings
of fact and conclusions of law, findings of fact and conclusions
of law, an appeal bond, certificate of cash deposit, or notice or
affidavit in lieu thereof, and bills of exception and for filing
of the petition for writ of error if review is sought by writ of
error, and for filing in the appellate court of the transcript
and statement of facts, but this rule shall not determine what
constitutes rendition of a judgment or order for any purpose.




MEMORANDUM

T0: The Supreme Court Advisory Committee
FROM: Judge Wallace
DATE: May 8, 1985

RE: MEETING, May 31, 1985

At Luke Soules' request, the attached material will be
considered at the Supreme Court Advisory Committee Meeting to

be held at 10:00 A.M. on May 31, 1985, at the Texas Law Center.



STATE BAR OF TEXAS

May 1, 1985

Hon. John L. Hill, Jr.
Chief Justice

The Supreme Court of Texas
P. O. Box 12248

Capitol Station

Austin, Texas 78711

Dear Justice Hill:

The State Bar of Texas Committee on the Administration of Rules of
Evidence in Civil Cases, after deliberation at its April 12, 1985
meeting, recommends to the Supreme Court that the Rules of Evidence be
amended as described in the enclosed list dated May 1, 1985.

Also enclosed for the Court's information is a copy of the agenda
"for the April 12, 1985 meeting. Comparison of the agenda with the
May 1 list of recommendations will reflect the substantial number of
proposals not approved by the committee.

Respectfully yours,

71 S Y 7%/

ell H. Blakely, Chairman
Committee on Administration Rules
of Evidence in Civil Cases

NHB:jt
encl.
cc: Hon. James P. Wallace, Justice b////
Rules Member
The Supreme Court of Texas
P. 0. Box 12248
Capitol Station
‘Austin, Texas 78711
Committee file c/o (agenda previously sent)
Ms. Barbara Earle
Committees and Sections
State Bar of Texas
P. O. Box 12487
Austin, Texas 78711

Members, Committee on Rules of Evidence
in Civil Cases (agenda previously sent)



THE 1984-85 STATE BAR COMMITTEE ON THE ADMINISTRATION OF RULES OF
EVIDENCE IN CIVIL CASES RECOMMENDS TO THE SUPREME COURT OF TEXAS
THE FOLLOWING CHANGES IN THE RULES OF EVIDENCE.

May 1, 1985

RULE 509(4) (4).

The committee recommends to the Court that rule 509(d) (4) be
amended by deleting the present rule and substituting the
language "as to a communication or record relevant to an issue of
the phy51cal, mental or emotional condition of a patient in any
proceeding in which any party relies upon the condition as an
element of his claim or defense;" as shown below.

Rule 509. Physician/Patient Privilege.
(a)e o : :
(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedings exist:

(L) . « .

" (4) [ in any litigation or admlnlstratlve proceeding, if
relevant, brought by the patient or someone on his
behalf if the patient is attempting to recover monetary
damages for any physical or mental condition including
death of the patient. Any information is discoverable
.in any court or administrative proceeding in this state
if the court or administrative body has Jjurisdiction
over the subject matter, pursuant to rules of procedure
specified for the matters; ] as to a communication or
record relevant to an issue of the physical, mental o or
emotional condition of a patient in any proceeding 1n
which any party relies upon the condition as an element
of his claim or defense;

The reasons for the change follow. Elimination of the
second sentence relating to discovery leaves discovery to the
Texas Rules of Civil Procedure. That has been the approach under
the other privileges in the Rules of Evidence.

The committee discussed 509(4) (4) and 518(d) (5) together,
prompted by agenda items 3, 5 and 6. The reporter notes to those
items suggest the basis of the committee discussion. The
following two paragraphs are taken from the Reporter's Note to
agenda item 3:

"First, it is illogical to have a narrower exception to the
physician/patient perllege than to the psychotherapist/patient
privilege. There is little doubt that communications to
psychotherapists tend to be of a much more sensitive nature than
communications to physicians and that disclosure of



communications made during psychotherapy present a greater danger
of embarrassment and humiliation to the patient. Thus, if any
difference is to exist between the patient-litigant exceptions to
these privileges, the narrower exception ought to apply to the
psychotherapist/patient privilege.

"Second, the change would address one of the concerns which
has been raised with regard to the effect of the
physician/patient privilege. The Privilege has been asserted in
will contests by the personal representative of the estate in
order to shield from disclosure evidence of the testator's
physical and mental condition. The comment has been made that
this places the key to the truth of the case in the hands of the
person most likely to benefit from a will written by an
incompetent testator. By providing for any exception "after the
patient's death, in any proceeding in which any party relies upon
the condition as an element of his claim or defense," the rule
would no longer allow the personal representative of an estate to
claim the privilege on behalf of the testator where. the
testator's capacity is at issue." ‘

The following is taken from the Reporter's Notes to both
agenda items 5 and 6: '

"It is my opinion that these two provisions should be made
uniform not only for the sake of uniformity, but also because it
is somewhat confusing as to which one will apply when the
treating professional is a persom authorized to practice
medicine, which all psychiatrists are required to be."

The committee discussions finally led to policy decisions to
recommend alignment of 569 (d) (4) and 518 (d) (5), to recommend
enlargement of this exception to the two privileges and to
eliminate distinctions between the scope of the exception before
and after death of the patient.

RULE 569(d) (5).

The committee recommends to the Court.that rule 509 (d) (5) be
amended by adding the words "or of a registered nurse under or
pursuant to arts. 4525, 4527a, 4527b, and 4527c, Vernon's Texas
Civil Statutes™ as shown below. '

Rule 5¢9. Physician/Patient Privilege.

(a) s e . :
(d) Exceptions. Exceptions to confidentiality or privilege in
COourt or administrative proceedings exist:

(L) . . . , :

(3) in any disciplinary investigation or proceeding of a
-physician conducted under or pursuant to the Medical Practice
Act, art. 4495b, Vernon's Texas Civil Statutes, or of a
registered nurse under or pursuant to arts. 4525, 4527a, 4527b,
and 4527c, Vernon's Texas Civil Statutes, provided that the board
shall protect the identity of any patient whose medical records
are examined, except for those patients covered under




Subparagraph (d) (1) or those patients who have submitted written
consent to the release of their medical records asgprovided by
paragraph (e);

The reason for the change is stated in the Reporter's Note
following.

Reporter's Note: This change was instigated by counsel to the
Board of Nurse Examiners. That Board has the same statutory duty
and investigatory needs regarding unprofessional conduct of
registered nurses as the Board of Medical Examiners has regarding
physicians. Cases brought before the Board frequently involve
allegations of drug abuse or theft -of drugs by nurses,
Investigating such claims frequently requires examination of
patient records to determine whether the accused nurse has
falsified them in order to divert drugs to his or her own use.

An exception to the physician/patient privilege already exists to
allow the Board of Medical Examiners to carry out its statutory
duties. The addition of the proposed language would permit the
Board of Nurse Examiners to carry out its important
responsibilities as well. ‘

RULE 516(d) (5).

The committee recommends to the Court that rule 516 (d) (5) be
‘amended by deleting "he" and substituting "any party," by
deleting the comma after the first use of the word "defense" and
substituting a semi-colon, and by deleting the words "or, after
the patient's death, in any proceeding in which any party relies
upon the condition as an element of his claim or defense;" all as
shown below.

Rule 510. Confidentiality of Mental Health Information.
(a) e o
(d) Exceptions. ~Exceptions to the privilege in court
proceedings exist: '
(L . . . :
(5) as to a communication or record relevant to an issue of
the physical, mental or emotional condition of a
patient in any proceeding in which [ he ] any part
relies upon the condition.as an element of his claim or
defense [,] ; [ or, after the patient's death, in any
proceeding in which any party relies upon the condition
as an element of his claim or defense; ]

‘ The reasons for the change follow. The committee discussed
569(d) (4) and 516 (4) (5) together, prompted by agenda items 3, 5
and 6. The reporter notes to those items suggest the basis of
the committee discussions. 1In the Reporter's Notes to both
agenda items 5 and 6, he stated: "It is my g@pinion that these
two provisions should be made uniform not only for the sake of
uniformity, but also because it is somewhat confusing as to which
one will apply when the treating professional is a person
authorized to practice medicine, which all psychiatrists are:
required to be."




The committee discussions finally led to policy decisions to
recommend alignment of 509 (d) (4) and 516(d) (5), to recommend
enlargement of this exception to the two privileges and to
eliminate distinctions between the scope of the exception before
and after death of the patient.

RULE 661l (a) (2).

The committee recommends to the Court that rule 661 (a) (2) be
amended by deleting the words "or who do not understand the
obligation of an oath" as shown below.

Rule 601. Competency and Incompetency of Witnesses.

(a) Every person is competent to be a witness except as
otherwise provided in these rules. The following witnesses shall
be incompetent to testify in any proceeding subject to these
rules: ' :

(1) Insane persons . . . _

(2) Children. Children or other persons who, after being
examined by the Court, appear not to possess sufficient intellect
to relate transactions with respect to which they are
interrogated. [, or who do not understand the obligation of an
oath.]

The reason for the deletion is explained in the Reporter's

Note.

Reporter's Note: Texas State Representative Mike Toomey has
introduced in the 1985 legislature HB 248 which would, among
other things, add to Texas Rule of Evidence 681 (a) (2) the words:
"However, no child nine years of age or younger may be excluded
from giving testimony for the sole reason that such child does
not understand the obligation of an oath. Such child's testimony
shall be admitted to the trier of fact and the trier of fact
shall be the sole judge of the credibility of the testimony."

Justice James.P. Wallace has written to representative
Toomey the following letter: .

"For a number of years the Court has had a tacit agreement
with the Legislature that we would try to work out any suggested
changes in the rules as may be needed. That has been carried
over into the Rules of Evidence. The understanding has been that
the Court should make the changes rather than the Legislature if
at all possible. This gives an opportunity for a wider range of
- input from those practitioners and judges who work with the rules
on/a regular basis. :

The Standing Committee on Rules of Evidence will meet in
Austin on April 12, at 16:66 A.M. at the Texas Law Center. Would
you agree to hold up action on H.B. 240 until that time? We
would like for you and someone from the group who is asking for
the change to appear at this meeting and give us your views to
the end that we can attempt to work out this matter."

All of the foregoing was placed before Professor Black, who
responded as follows:



"I have received your note dated February 22, 1985 enclosir
House Bill 240 which proposes a change in the provisions of Tex:
Rules of Evidence 601 (a) (2).

It is my recommendation that the objectives sought by this
bill can be better accomplished by simply deleting from the
present rule the final clause which reads, "or who do not
understand the obligation of an oath" so that the rule
hereinafter read:

"(2) children. Children or other persons who, after
being examined by the Court, appear not to possess sufficient
intellect to relate transactions with respect to which they are
interrogated."

I can see good reasons for not wanting a withess' testimony
to be excluded solely because the witness does not understand th
obligation of an ocath but I do not see any reason for cutting
this off at nine years of age. Moreover, it is unlikely that
many witnesses will "appear not to possess sufficient intellect
to relate transactions"™ but can understand the obligation of an
oath; thus we are losing very little by this recommended change.

RULES 619, 611, 612, 613, 614.

The committee recommends to the Court that a new rule 610
(i.e., federal rule 610) entitled Religious Beliefs or Opinions,
be adopted and that existing rules 610, 611, 612, and 613 be
renumbered accordingly, as follows.

Rule 610. Religious Beliefs or Opinions.,
Evidence of the beliefs Or opinions of a witness on matters

of religion is not admissible for the purpose of showing that by
reason of their nature his credibility is impaired Or enhanced.

Rule [610] 61

'—l

. Mode and Order of Interrogation and Presentation.

|

Rule [611] 612. Writing Used to Refresh Memory.
Rule [612] 613. vprior Statements of Witnesses: Impeachment and
Support.

Rule [613] 614. Exclusion of Witnesses.

r———

The reason for the Proposal. is stated in the Reporter's Note
and a supplementary letter.

Reporter's Note. This innocuous Rule was deleted by the Supreme
Court for unknown reasons. Its deletion is apt to cause
cénfusion and dispute. Surely the Court did not mean to imply
that a witness can be impeached or supported B§—éhowing the
nature of his religious beliefs or opinions, e.g., his beliefs
concerning the existence of an afterlife ang the possibility of
Divine punishment for false swearing. VYet the conspicuous
absence of this Rule from our adopted Rules could be argued to
support such a ridiculous inquiry.

Perhaps the Court was concerned that Rule 610 would operate
to bar inquiry for any purposes into the religious affiliation,



practices, or beliefs of a witness, which sometimes have a
legitimate relevancy, for impeachment or on the merits of a case.
In fact Rule 610 is quite narrow, as the Advisory Committee's
Note to the Federal Rule explains:

While the rule forecloses inquiry into the religious
beliefs or opinions of a witness for the purpose of showing
that his character for truthfulness is affected by their
nature, an inquiry for the purpose of showing interest or
bias because of them is not within the prohibition. Thus
disclosure of affiliation with a church which is a party to
the litigation would be allowable under the rule.

In addition to permitting such bias or interest impeachment, Rule
610 would have no bearing on cases where a person's religious
affiliation or practices are relevant to the merits of the case,
such as where, in a child custody case, a parent's bizarre "cult"
practices might be relevant to whether custody with that parent
would be in the best interests of the child.
Supplementary letter. Both the Texas Constitution and the civil
statutes provide that religious opinion is not a grounds for
declaring a witness incompetent to testify. Tex. Const. Art. I,
Sec. 5 provides, "No person shall be disqualified to give
evidence in any of the Courts of this State on account of his
religious opinions, or for the want of any religious belief . .
." Similarly, Tex. Rev. Civ., Stat. Ann. art 3717 states, "No
person shall be incompetent to testify in civil cases on account
of his religious opinion, or for the want of any religious
belief . . ." This provision was not repealed by the Supreme
Court. Neither, however, addresses the guestion of the propriety
of impeaching a witness on such grounds. Introducing Federal
Rule 619 into the Texas rules would, therefore, be a salutary
-measure.

RULE 610 (c).

The committee recommends to the Court that rule 610(c) be
amended by adding the words "except as may be necessary to
develop his testimony"™ as shown below.

Rule 610. Mode and Order of Interrogation and Presentation.
(a) e ° ®
(c) Leading questions. Leading questions should not be
used on the direct examination of a witness except as may be
necessary to develop his testimony. . .

The reason for the change is stated in the Reporter's Note.

Reporter's Note: The 1982 Texas Rules of Evidence Proposed Code
contained the sentence "Leading gquestions should not be used on
the direct examination of a witness except as may be necessary to
develop his testimony." The Supreme Court dropped from the
sentence the phrase "except as may be necessary to develop his
testimony." It may be that the Court had been given an
inadequate explanation of the purpose of the phrase. That



purpose is to permit, in the court's discretion, the use of
leading questions on preliminary or introductory matters,
refreshing memory, gquestions to ignorant or illiterate persons or
children, all as permitted by prior Texas Practice and the common
law, C. McCORMICK & R. RAY, TEXAS LAW OF EVIDENCE secs. 576-579
(24 ed. 1956); cC. McCORMICK, EVIDENCE sec. 6 (3rd ed. 1984). rThe
federal counterpart contains the exception for the reasons
suggested above, see Fed. R. Evid. 611(c) advisory committee
note. Without thTE_exception phrase, the sentence appears to be
an absolute ban on leading questions in the instances listed -
above.

" RULE 611.

The committee recommends to the Court that rule 611 be
amended by adding the phrase "for the purpose of impeaching the
testimony of the witness," as shown below.

Rule 611. Writing Used To Refresh Memory.
If a witness uses a writing to refresh his memory for the
purpose of testifying either -
(1) while testifying, or
(2) Dbefore testifying, if the court in its discretion
determines it is necessary in the interests of justice,

an adverse party is entitled to have the writing produced at the
hearing, to inspect it, to Cross-examine the witness thereon,
and, for the purpose of impeaching the testimony of the witness,
to introduce in evidence those portions which relate to the

The reason for the amendment is given in the Reporter's
Note.

Reporter's Note: The present language apparently makes the
portions of the statement which relate to the testimony of the
witness admissible without restriction, and it has locally been
SO construed. No justification is seen, however, for making such

125 A.L.R. 78. 'If the drafters of the rules had intended such
writings to be admissible for the truth of the matters asserted,
1t must be assumed that they would have added such a provision to
Rule 883.

RULE;SZl(e)(l)(A).

The committee recommends to the Court that rule 861 (e) (1) (a)
be amended by deleting the words "and was given under oath
Subject to the penalty of perjury at a trial, hearing, or other
proceeding," as shown below.



Rule 801 DEFINITIONS.

The following definitions apply under this article:

(a) e o s

(e) Statements which are not hearsay. A statement is not

hearsay if-- »
(1) Prior statement by witness. The declarant testifies
at the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is (A)
inconsistent with his testimony, [ and was given under oath
subject to the penalty of perjury at a trial, hearing, or
other proceeding, ] or (B) . . .

The reason for the recommended deletion is stated in the
Reporter's Note.

Reporter's Note: The bracketed restriction on the use of prior
inconsistent statements of a witness as substantive evidence was
taken from the Federal Rules. It was not in the U.S. Supreme
Court's version of those Rules. It was added by Congress out of
concerns that had solely to do with criminal cases. Our Rules,
which apply only to civil cases, should permit substantive use of
any prior inconsistent statement by one who "testifies at the
trial or hearing and is subject to cross-examination concerning
the statement." The trial cross-examination and demeanor are
adequate to permit the jury' to choose which version to believe.
There is absolutely no reason in civil cases not to implement
fully this reform of the common law_that was avidly supported by
Wigmore, Morgan, McCormick, Holmes, "Learned Hand, and, so far as
we know, every other reputable authority on the law of evidence.

RULE 8841 (e) (3).

] The committee recommends to the Court that rule 8@1l(e) (3) be
changed by substituting the word "used"™ for the word "offered"
and by adding a comment to the rule, all as follows.

Rule 801. DEFINITIONS.
The following definitions apply under thls article:
(a) s e e
(e) Statements which are not hearsay. A statement is not
hearsay if-- '
(3) Depositions. It is a deposition taken and [offered]
used in accordance with the Texas Rules of Civil Procedure.

Comment. See rule 207, Texas Rules of Civil Procedure,
regarding use of depositions.

The reason for the change and for adding the comment is as
follows. When the Liaison Committee first proposed the new
Rules, it wanted to preserve existing Texas deposition practice,
particularly the practice of not requiring unavailability of
deponent. It wanted no conflict on this point between the Rules
and the Texas Rules of Civil Procedure. It felt that the best




approach was to take out of the definition of hearsay,
depositions taken and offered under or in accordance with the
Texas Rules of Civil Procedure. N

This year's committee felt that the original intent is
better stated in the Rules by the changes proposed above and by
adding also a comment to Rule 864(b) (1). The party offering a
deposition would first seek admission under 801 (e) (3). Failing
there, he would fall back to 884(b) (1).

RULE 863 (6).

The committee recommends to the Court that rule 803 (6) be
amended by inserting the phrase "or by affidavit that complies
with rule 962(19)" as shown below. '

Rule 863. HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT

IMMATERIAL. The following are not excluded by the hearsay rule,

even though the declarant is available as a witness: :
(1) ° . .
(6) Records of regularly conducted activity. A memorandum,
report, record, or data compilation, in any form, of acts,
events, conditions, opinions, or diagnoses, made at or near
the time by, or from information transmitted by, a person
with knowledge, if kept in the course of a regularly
conducted business activity, and if it was the regular
practice of that business activity to make the memorandum,
report, record, or data compilation, all as shown by the ‘
testimony of the custodian or other qualified witness, or by
affidavit that complies with rule 902(10), unless the ssﬁice
of information or the method or circumstances of preparation
indicate lack of trustworthiness. "Business"™ as used in
this paragraph includes any and every kind of regular
organized activity whether conducted for profit or not."

The reason for the addition is to cause 803(6) better to
conform to, comply with, or accommodate the procedure when the
record is authenticated not by testimony but by the 962 (10)
affidavit.

RULE 804 (b) (1).

The committee recommends to the Court that a comment be
added to rule 804(b) (1) as follows.

Rule 804. HEARSAY EXCEPTIONS; DECLARANT UNAVAILABLE

(a) . . .

(b) Hearsay exceptions. The following are not excluded if the

declarant is unavailable as a witness--
(1) Former testimony. Testimony given as a witness at
another hearing of the same or a differgnt proceeding, or in
a deposition taken in the course of the same or another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar interest, had an
opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination.



Comment. A deposition in some circumstances may be
Zdmissible without regard to unavailability of the deponent.

See rule 881(e) (3) and comment thereto.

The reason for adding the comment is as follows. When the
Liaison Committee first proposed the new Rules, it wanted to
preserve existing Texas deposition practice, particularly the
practice of not requiring unavailability of deponent. It wanted
no conflict on this point between the Rules and the Texas Rules
of Civil Procedure. It felt that the best approach was to take
out of the definition of hearsay, depositions taken and offered
under or in accordance with the Texas Rules of Civil Procedure.

This year's committee felt that the original intent is
better stated by the change and comment to 801l(e) (3) and by
adding the above comment to 8¢4(b) (1). The party offering a
deposition would first seek admission under 801l (e) (3). Failing
there, he would fall back to 8g4 (b) (1).

RULE 902 (1¢) (b) .

The committee recommends to the Court that the notary's:
jurat in rule 9¢2(19) (b) be changed in form as follows.

Delete:

Notary Public in and for County, Texas.
Substitute:

My commission expires:

Notary Public, State of Texas
Notary's printed name:

The reason for the change is given in the Reporter's Note.
Reporter's Note: The notary's jurat form we presently have -in
the Rules is obsolete. Amendments to TEX.REV.CIV.STAT.ANN. arts.
5949 (1), 5954 and 5966, (Vernon Supp 1985), give notaries
statewide jurisdiction, direct that the notary print or stamp his
name and the expiration date of his commission, and that the seal
carry the words "Notary Public, State of Texas," without mention
of the county.

RULE 10607.

The committee recommends that the Court change the title of
the rule by deleting the word "permission" and substituting the
word "admission," to read:

19



Rule 1067. Testimony or Written [Permission] Admission of Party.

Contents of writings, recordings, or photographs may be
proved by the testimony or deposition of the party against whom
offered or by his written admission, without accounting for the
nonproduction of the original.

The reason for the change is given in the Reporter's Note.
Reporter's Note: Texas rule 1007 was copied from Federal 1607.
The title to Federal 1867 is: “Testimony or Written Admission of
Party." The title recommended by the State Bar Liaison Committee
to the Supreme Court was: "Testimony or Written Admission of
Party." The rule relates to "admissions" and not to
"permissions." One suspects that the change to "Permission"™ was
a typographical error somewhere along the line. It should be
corrected. '

11
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AGENDA FOR MEETING

10 A.M., FRIDAY, APRI1l 12, 1985, ROOM 104, TEXAS LAW CENTER

COMMITTEE ON ADMINISTRATION OF RULES OF EVIDENCE IN CIVIL CASES

Presumptions In Civil Cases.

Scope of rule. This rule governs only those

presumptions listed below and others that function
E;edomlnantly to facilitate the determination of an
issue in the action. It does not govern assumptions of
fact which are not required to be made, assumptions
which are conclusive on the factflnders, Or assumptions
controlled by the Constltutlon, by statute, or by other

rules prescribed by the Supreme Court pursuant. to
statutory authority. To the extent not inconsistent
herewith, statutes which state that 2 presumption
exists or which provide that a fact or facts is prima
facie evidence of other facts “establish presumptions
within the scope of this rule.

Definition. Under this rule, a presumption is a

rebuttable assumption of fact which must be drawn from
another fact or group of facts established in the

Rebuttal of presumptions. A presumption under this

rule is rebutted when convincing evidence of the
nonexistence or non-truth of the presumed fact has been
admitted. The adequacy of “the convincing power of

evidence adduced in rebuttal of a presumed fact shall
in all cases be determined EX the judge. When the
presumed fact has been rebutted with adequate evidence,
the mandatory effect of the presumption ceases to be
effective in the action.

Existence of basic fact or facts. The existence of the

if any, shall be determined by the factfinders unless
reasonable minds would necessarily agree that such fact
or facts are more probably true than not, Oor are more
probably not true, in which case the judge shall
determine their existence, or unless the existence of
such fact or facts has otherwise been conclysively
determined o or established.

Rule 301.
(a)
(b)
action.
(c)
(4)
(e)

Effect of oresumptions. Presumptions under this rule

operate to impose on the party against whom they
operate the burden of going forward with evidence to
rebut or meet the presumed fact, but do not Shift to
such party the burden of persuasion of the nonexistence
or non-truth of the presumed fact.




(£)

Instructions. In any case 1n which the factfinders

(g9)

under (d) above have the respon51b111ty of determlnlng
the existence of the facts necessary to give rise to a
presumption, 1f all evidence in the case does not
amount to convincing proof of the nonexistence or non-
truth of the presumed fact, the judge shall instruct
the gurx in a proper case that if they find the basic
facts proved EZ a preponderance of the evidence, they
must find the presumed fact proved.

Illustrations. By way of illustration only, and not by

way of limitation, the following are examples of
presumptions within the scope of this rule. EE is
presumed that:

(1) Money delivered by dne to another was due the
latter.

{({2) A thing delivered by one to another belonged to
the latter.

(3 An obligation delivered up to a debtor has been
naid.

(4) A person 1n possession of an order on himself for
the payment of money or " the . delivery of a thing
paid the money or delivered the thing accordlngly.

(5) An obligation possessed EX the creditor has not
been paid.

(6) Former rent or 1nstallments have been paid when a
receipt for later rent or installments has been

roduced.

(7) The things that a person possesses are owned by
him.

(8) A person who exercises acts of ownership over
property is the owner of it.

(9) State and federal courts of the United States and
courts of general jurlsdlctlon of other nations,
and judges of such courts, acted in the lawful
exercise of “the court's jurisdiction.

(16) A duly entered judgment correctly determined or

Sset forth the rights and obllgatlons of the
arties.

(11) Official duty was duly and regularly performed,

; except that this presumption does not apply to an
arrest or search made without a warrant.

(12) A person n acting in a public office was regularly

appointed or elected to that office.
(13) Private transactions were conducted fairly,

honestly, and in good faith.
(14) A person takes o ordinary care of his own concerns,

(15) Things happened according to the ordinary course

of nature and the ordinary habits of life.
(16) A person or entity cbeyed the law and performed a

duty imposed upon him or it by law.
(17) The ordinary course of regularly organized

activity has been followed.




(18)

A fact, condition, or state shown to exist

(19)

continued as long as was usual for such fact,
condition, o or state to continue.
A fact, condltlon, or T state shown to exist at one

(28)

time existed prior thereto for a continuous perlod
usual for such fact, condition, or state to exist.
A writing was truly dated.

(21)

A communication correctly addressed, stamped, and

(22)

properly mailed was received by the addressee -
thereof in the ordinary course of mail.
A communication delivered to a telegraph company,

(23)

ordered transmitted to an addressee, and paid for

or agreed to be pald “for, was delivered to the
addressee thereof in due course.

A communication received in the ordinary course of

(24)

mail, or within a brief period, purportedly in
response to an earlier communication from the
rec1p1ent, was from the person or entltz to whom
the earlier communication was addressed.

A book purporting to have been printed or

(25)

published by public authority was so printed or
published.
A book purportlng to contain reports of cases

(26)

adjudged in tribunals of “the state or “nation where
the boOk was published contains correct reports of
such cases.

Evidence willfully suppressed or withheld by a

(27)

party would have been adverse to him if produced
unless the suppression or w1thhold1ng was
satlsfactorlly explained.

Testimony of a party about a material fact within

(28)

his knowledge not produced would have been adverse
to him if produced unless the non-production was
satisfactorily explained.

Testimony of an available witness related to or

(29)

under the control of a party not produced EX that
party would have been adverse to him if produced.
A person who performed work or “services for

(39)

another was employed by that “other person.
Persons acting as partners have entered into a

contract of partnership.
The driver of a vehicle owned by another was at

(31)

the time of an injury to a third person the agent
of the owner and was acting within the scope of
his agency.

Acquiescence followed from a belief that the

matter acquiesced in was conformable & the right
and to fact.
A person is and was in average, normal health.

A person 1s and was sane and mentally competent.

(37)

A child over ten years of age is competent to
testif -

An adult female is capable of bearing children and
an adult male is “capable of “procreation.

A 2 child was alive when born.




(38) A person is the same person as another whose name
is identical.

(39) A person intended the ordinary, natural, and
probable consequences of his voluntary act.

(49) An unexplained death from external causes was not
suicide.

(41) The law of a sister state is the same as that of
the forum state. - -

Reporter's Note: The draft of a rule concerning certain
presumptions is recommended for inclusion in the Texas Rules of
Evidence. Since no Rule 301 is presently in such rules, this
proposal is for an addition to the rules rather than a change.

The vast bulk of presumptions generally recognized in Texas
and elsewhere are those that have been created primarily to
facilitate or simplify proof of certain facts. The application
of such presumptions in the trial of cases has, however, been
attended by extensive confusion, divergent views, inconsistent
subordinate rules, and imprecise language that has done little to
clarify problem areas. It is suggested, therefore, that
clarification of the subject by a rule that will control most of
the troublesome areas will be most valuable to bench and bar
alike. -

It will be noted that the proposed rule covers only those
presumptions which were created primarily to facilitate proof and
to simplify the determination of issues of fact. It expressly
does not cover those so-called presumptions which are based upon
social policies or significant equitable considerations. Thus,
it does not cover, for example, presumptions favoring the
validity of marriages, the legitimacy of children, or the
security of persons who entrust themselves or their property to
fiduciaries, or which affect various individual rights, as the
presumption of death after seven years of absence. Presumptions
of such nature are very often held to shift, to the party against
whom they operate, burdens of proof as the to non-existence of
the presumed facts, which burdens are of varying weights; often
produce results which are beyond the scope of evidentiary
considerations; and often operate to aggravate already excessivé
confusion and ambiguity that exist in the area. It has been
convincingly argued that in many of the situations covered by
such presumptions the task should be one of substantive law and
the problems to which the presumptions are addressed should be
resolved by providing rules of decision by statute or decisional
law. . Thus, the affairs of persons affected by the presumption of
death of a person absent for seven years should be determined on
the basis of factors relevant to each effect and not exclusively
upon the operation of evidentiary device. See, e.g., Uniform
Absence as Evidence of Death and Absentee's Property Act, 8A
U.L.A. 5-14. Such rules of decision have been adopted in Texas
in the case of simultaneous deaths in lieu of presumptions



formerly operative in the area. See Sec. 47, Texas Probate Code.
In summary, any attempt in the rules of evidence to cover
presumptions of this nature should be left to the legislature or
to further development by decisional law.

Although variant language exists in Texas decisional law,
subsections (a) through (f) of the proposed rule probably
reflects the consensus of the several cases dealing with this
subject except that the provision in (c) that convincing evidence
is required effectively to rebut a presumption of the nature
covered by the rule is not so reflected. Although this is a
departure from those cases that have considered this matter, it
is included for the following reasons: basically, if the
circumstances that motivate the creation of a presumption are
sufficient for that purpose, the presumption itself should be
strong enough to survive rebuttal evidence that is nothing more
than "a mere tapping at the window," but further, other tests are
unsatisfactory for other reasons. If evidence only sufficient to
justify a finding of the non-existence of the presumed fact
should be the criterion, not only would this possibly remove from
the province of the judge the determination of the credibility of
witnesses but it would also constitute an inappropriate test in
this connection for it is most commonly the basis for judicial
admission of evidence concerning which-the factfinders have a
function to determine admissibility. If evidence amounting to a
preponderance of the evidence should be the criterion, again the
convincing gquality of such evidence might be extremely slight for
in most cases the only "evidence" supporting the presumed fact
will be the inference logically drawable from the fact or facts
which give rise to the presumption, and very little evidence may
be needed to preponderate over such inference. On the other
hand, "convincing evidence" is a standard that can easily be
applied, offers considerable flexibility, and would not restrict
the discretion of judges as other tests logically could.

Again, although variant language exists in Texas decisional
law, substantially all of the listed presumptions in subsection
(g) are either directly or.indirectly supported, in letter or in
general substance, by Texas cases. There are two notable
exceptions: no cases have been located which directly support -
either the presumption in subsection (12) or in (35). Respecting
(12), however, it would appear to be a logical corollary of (1l1);
and respécting (35), it would appear to be valuable in obviating
~voir dire examination of children as to whom normally no gquestion
of competency will be presented.

Rule 413. Film or Videotape Recording of Execution of Will.

A film or videotape recording of the execution of a will, is
admissible as evidence of the identity and competency of the -
person making the will, and of any other matter relating to the
will and its validity. T




Reporter's Note. Texas State Representative Frank Collazo has
introduced HB 247 in the 1985 legislature. The bill is set out
below.

Representative Collazo and Justice James Wallace have
discussed the matter and Justice Wallace has written
Representative Collazo as follows [reporter has edited the
letter]:

"Rules of Evidence 401 defines relevant evidence as any
evidence which has a tendency to make the existence of a fact
that is of consequence in the determination of the action,
(identity and/or competency of the testator) more probable or
less probable than it would be without the evidence.

Rules of Evidence 402 provides that all relevant evidence
is. admissible. (with certain exteptions not applicable here).
Rules of Evidence 1001 (2) defines photographic evidence as
including video tapes and movie films.

Thus, the Rules of Evidence now require a trial judge to
admit into evidence any film or videotape which would tend to
prove or rebut the identity or competency of a testator. All
that would be required is that the film or videotape be
authenticated so as to convince the judge that it is what it
purports to be and not an attempt to defraud the court.

As we discussed, the Supreme Court and the Legislature have
had a tacit understanding that the Court will research, study and
promulgate Rules of Procedure and Evidence, and submit them to
the bench, bar and Legislature. If the Legislature disapproves
of a specific rule, they will then amend it by statute.

I truly believe that the above rules provide for what H.B.
247 attempts to accomplish. The State Bar Committee on the Rules
of Evidence will meet in Austin on April 12, 1985. I appreciate
your consideration in holding up on H.B. 247 until that time.
The Committee welcomes any input you wish to give us on the .above
rules. I am, by a copy of this letter, requesting Dean Newell
Blakely, Chairman of the Committee, to put this on the Agenda "for
the April 12th meeting."

Thi’s reporter agrees with Judge Wallace that no addition to
. the present Rules of Evidence is necessary to achieve
Representative Collazo's objectives.



By B. No.

A BILL TO BE ENTITLED
AN ACT
relating to the use as evidence of a film or videotape of the
execution of a will.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

éECTION 1. Chapter 5, Texas Probate Code, is amended
by adding Section 84A to read as follows:

Sec. 84a. FILM OR VIDEOTAPE AS EVIDENCE. (a) A film
or videotape recording of the execution of a will, is admissible
as evidence of the identity and competency of the person making
“the Qill, and of any other matter relating to the will and its
validity.

(b)Y This section does not prevent the supreme court
from adopting rules of evidence relating to the use of film and
;ideotape evidence in other proceedings, or from supplementing
this section with other rules not inconsistent with the section.

SECTION 2. This Act. takes effect September 1, 1985.

SECTION 3. The importance of tkis legislation and the
crowded condition of the’calendars in both houses create an
emergency and an imperative public necessity that the
conétitutional rule requiring bills to be read on three several
days in each house be suspended, and this rule is hereby

sﬁspended,



Rule 509. Physician/Patient Privilege

(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedings exist:

* * *

(4) [In any litigation or administrative proceeding, if
relevant, brought by the patient or someone on his behalf if the
patient is attempting to recover monetary damages for any
physical or mental condition including death of the patient. Any
information is discoverable in any court or administrative
proceeding in this state if the court or administrative body has
jurisdiction over the subject matter, pursuant to rules of
procedure specified for the matters:] as to a communication or
record relevant to an issue of the physical, mental or emotional
condition of a Eatlent in any -proceeding in which he “relies upon

the condition as an element of his claim or detfense, or, after

the patient's death, in any proceeding in “which any party relies

upon the condition as an element of his claim or defense.

Reporter's Note: As the rules presently stand, the patient-
litigant exception to the physician/patient privilege is narrower
than that of the psychotherapist/patient privilege. This
disparity appears to be inadvertant rather than the product of
any rationally ordered scheme. Last year, this Committee
recommended, and the Supreme Court adopted, an amended patient-
litigant exception to the psychotherapist/patient privilege. The
Committee acted only after a good deal of debate and '
consideration was given to the proposed amendment.

Unfortunately, however, the Committee neglected to propose that

a similar change be made in the physician/patient privilege. The
change proposed here is simply to amend the patient-litigant
exception to the physician/patient privilege so that it conforms
to that of the psychotherapist/patient privilege. 1In addition to
promoting uniformity, such a change makes sense for two reasons.

First, it is illogical to have a narrower exception to the
physician/patient privilege than to the psychotherapist/patient
privilege. There is little doubt that communications to -
psychotherapists tend to be of a much more sensitive nature than
communications to physicians and that disclosure of
communiications made during psychotherapy present a greater danger
of embarrassment and humiliation to the patient. Thus, if any
difference is to exist between the patient-litigant exceptions to
these privileges, the narrower exception ought to apply to the
psychotherapist/patient privilege.

Second, the change would address one of the concerns which
has been raised with regard to the effect of the
physician/patient privilege. The privilege has been asserted in
will contests by the personal representative of the estate in
order to shield from disclosure evidence of the testator's
physical and mental condition. The comment has been made that
this places the key to the truth of the case in the hands of the



person most likely to benefit from a will written by an
incompetent testator. By providing for any exception "after the
patient's death, in any proceeding in which any party relies upon
the condition as an element of his claim or defense," the rule
would no longer allow the personal representative of an estate to
claim the privilege on behalf of the testator where the
testator's capacity is at issue.

Rule 5069. Physician/Patient Privilege

(d) Exceptions. Exceptions to confidentiality or privilege in
court or administrative proceedings exist:

¥* * *

(5) in any disciplinary investigation or proceeding of a
physician conducted under or pursuant to the Medical Practice
Act, art. 4495b, Vernon's Texas Civil Statutes, or of a
registered nurse under or pursuant to arts. 4525, 4527a, 4527b,

‘and 4527c, Vernon's Texas Civil Statutes, provided that the

board shall protect the identity of any patient whose medical
records are examined, except for those patients covered under
subparagraph (d) (1) or those patients who have submitted written
consent to the release of their medical records as provided by
paragraph (e);

Reporter's Note: This change was instigated by counsel to the
Board of Nurse Examiners. That Board has the same statutory duty
and investigatory needs regarding unprofessional conduct of
registered nurses as the Board of Medical Examiners has regarding
physicians. Cases brought before the Board frequently involve
allegations of drug abuse or theft of drugs by nurses.
Investigating such claims frequently requires examination of
patient records to determine whether the accused nurse has
falsified them in order to divert drugs to his or her own use.

An exception to the physician/patient privilege already exists to
allow the Board of Medical Examiners to carry out its statutory
duties. The addition of the proposed language would permit the
Board of Nurse Examiners to carry out its important
responsibilities as well.

Rule 5@9. Physician/Patient Privilege.

(a) . . ¢

‘(d) Exceptions. Exceptions to confidentiality or privilege in

court or administrative proceedings exist:
(Ly . . .

(4) [in any litigation or administrative proceeding, if
relevant, brought by the patient or someone on his behalf if the
patient 1is attempting to recover monetary damages for any
physical or mental condition including death of the patient.] as

to a communication or record relevant to an issue of the



physical, mental or emotional condition of a2 patient in any
proceeding in which any party relies upon the condition as an
element of his claim or defense, or, after the patient's death,

e, riireris | et

in any proceeding in which any party relies upon the condition as
an element of his claim or defense. Any information 1s _—
discoverable in any court or administrative proceeding in this
state if the court or administrative body has jurisdiction over
the subject matter, pursuant to rules of procedure specified for

the matters.

Reporter's Note: Another matter which I believe should be
considered by the committee during its April 12th meeting
concerns Rule 569(d) (4) and Rule 510(d) (5), these being the
litigation exceptions to the physician/patient and mental health
information privileges respectively.

These two provisions appear.to be different in that Rule
509 (d) (4) appears to apply only when the patient is a plaintiff
whereas 518 (d) (5) applies when the patient is relying upon his
condition as an element of his claim or defense.

It is my opinion that these two provisions should be made
uniform not only for the sake of uniformity, but also because it
is somewhat confusing as to which one will apply when the treating
professional is a person authorized to practice medicine, which
all psychiatrists are required to be.

Rule 51¢. Confidentiality of Mental Health Information.
(a) . . .

(d) Exceptions. Exceptions to the privilege in court
proceedings exist:

(Ly . . .

(5) as to a communication or record relevant to an issue of
the physical, mental or emotional condition of a patient in any
proceeding in which [he] any party relies upon the condition as
an element of his claim or defense, or, after the patient's
death, in any proceeding in which any party relies upon the
condition as an element of his claim or defense. Any
information is discoverable in any court or administrative
proceeding in this state if the court or administrative body has
Jurisdiction over the subject matter, pursuant to rules of
procedure specified for the matters.

Reporter's Note: BAnother matter which I believe should be
considered by the committee during its April 12th meeting
concerns Rule 509(d) (4) and Rule 510 (d) (5), these being the
litigation exceptions to the physician/patient and mental health
information privileges respectively.



These two provisions appear to be different in that Rule
569 (d) (4) appears to apply only when the patient is a plaintiff
whereas 510 (d) (5) applies when the patient is relying upon his
condition as an element of his claim or defense.

It is my opinion that these two provisions should be made
uniform not only for the sake of uniformity, but also because it
is somewhat confusing as to which one will apply when the
treating professional is a person authorized to practice
medicine, which all psychiatrists are required to be.

Rule 601. Competency and Incompetency of Witnesses.

(a) Every person is competent to be a witness except as
otherwise provided in these rules. The following witnesses shall
be incompetent to testify in any proceeding subject to these
rules: '

(1) Insane persons . . .

(2) Children. Children or other persons who, after being
examined by the Court, appear not to possess sufficient intellect
to relate transactions with respect to which they are
interrogated. [, or who do not understand the obligation of an
oath.]

Reporter's Note: Texas State Representative Mike Toomey has
introduced in the 1985 legislature HB 240 which would, among
other things, add to Texas Rule of Evidence 681(a) (2) the words:
"However, no child nine years of age or younger may be excluded
from giving testimony for the sole reason that such child does
not understand the obligation of an ocath. Such child's testimony
shall be admitted to the trier of fact and the trier of fact
shall be the sole judge of the credibility of the testimony."

Justice James P. Wallace has written to representative
Toomey the following letter:

"For a number of years the Court has had a tacit agreement
with the Legislature that we would try to work out any suggested
changes in the rules as may be needed. That has been carried
over into the Rules of Evidence. The understanding has been that
the Court should make the changes rather than the Legislature if
at all péssible. This gives an opportunity for a wider range of

.input from those practitioners and judges who work with the rules

on a regular basis.

The Standing Committee on Rules of Evidence wil®l meet in
Austin on April 12, at 1¢:00 A.M. at the Texas Law Center. Would
you agree to hold up action on H.B. 240 until that time? We
would like for you and someone from the group who is asking for
the change to appear at this meeting and give us your views to
the end that we can attempt to work out this matter.”



All of the foregoing was placed before Professor Black, who
responded as follows:

"I have received your note date February 22, 1985 enclosing
House Bill 240 which proposes a change in the provisions of Texas
Rule of Evidence 606(a) (2).

It is my recommendation that the objectives sought by this
bill can be better accomplished by simply deleting from the
present rule the final clause which reads, "oxr who do not
understand the obligation of an ocath" so that the rule will
hereinafter read:

"(2) Children. Children or other persons who, after
being examined by the Court, appear not to possess
sufficient intellect to relate transactions with respect to
which they are interrogated.! '

I can see good reasons for not wanting a witness' testimony
to be excluded solely because the witness does not understand the
obligation of an oath but I do not see any reason for cutting
this off at nine years of age. Moreover, it is unlikely that
many witnesses will "appear not to possess sufficient intellect
to. relate transacticons" but can understand the obligation of an
oath; thus we are losing very little by this recommended change.

Please place this on the agenda for the meeting scheduled
for April 12th.™"

Rule 610. See proposal.-

Add as new Rule 610, Federal Rule 610; renumber existing
Rules 610-613 accordingly.

Federal Rule 610 provides:
Rule 61¢. Religious Beliefs or Opinions

Evidence of the beliefs or opinions of a witness on matters
of religion is not admissible for the purpose of showing that by
reason of their nature his credibility is impaired or enhanced.

Reason for proposal:

This innocuous Rule was deleted by the Supreme Court for
unknown reasons. Its deletion is apt to cause confusion and
dispute. Surely the Court did not mean to imply that a witness
can be impeached or supported by showing the nature of his
religious beliefs or opinions, e.g., his beliefs concerning the
existence of an afterlife and the possibility of Divine
punishment for false swearing. Yet the conspicuous absence of
this Rule from our adopted Rules could be argued to support such
a ridiculous inquiry.



Perhaps the Court was concerned that Rule 610 would operate
to bar inquiry for any purposes into the religious affiliation,
practices, or beliefs of a witness, which sometimes have a
legitimate relevancy, for impeachment or on the merits of a case.
In fact Rule 610 is quite narrow, as the Advisory Committee's
Note to the Federal Rule explains:

While the rule forecloses inquiry into the religious
beliefs or opinions of a witness for the purpose of showing
that his character for truthfulness is affected by their
nature, an inquiry for the purpose of showing interest or
bias because of them is not within the prohlbltlon. Thus
disclosure of affiliation with a church which is a party to
the lltlgatlon would be allowable under the rule.

In addition to permitting such bias or interest impeachment, Rule
610 would have no bearing on cases where a person's religious
affiliation or practices are relevant to the merits of the case,
such as where, in a child custody case, a parent's bizarre "cult"
practices might be relevant to whether custody with that parent
would be in the best interests of the child.

Submitted by Guy Wellborn,
Mike Sharlot, and
Steve Goode
Rule 61¢. Mode and Order of Interrogation and Presentation.

(a) o s s

(c) Leading questions. Leading questions should not be used on
the direct examination of a witness except as may be necessary to
develop his testimony . . .

Reporter's Note: The 1982 Texas Rules of Evidence Proposed Code
contained the sentence "Leading gquestions should not be used on
the direct examination of a witness except as may be necessary to
develop his testimony." The Supreme Court dropped from the
sentence the phrase "except as may be necessary to develop his
testimony." It may be that the Court had been given an
inadequate explanation of the purpose of the phrase. That
purpose is to permit, in the court's discretion, the use of
leading guestions on preliminary or introductory matters,
refreshing memory, questions to ignorant or illiterate persons or
children, all as permitted by prior Texas practice and the common
law, C. McCORMICK & R. RAY, TEXAS LAW OF EVIDENCE secs. 576-579
(2d e€d. 1956); C. McCORMICK, EVIDENCE sec. 6 (3rd ed. 1984). The
federal counterpart contains the exception for the r&asons
suggested above, see Fed. R. Evid. 6l1l(c) advisory committee
note. Without this exception phrase, the sentence appears to be
an absolute ban on leadlng qguestions in the instances listed
above.
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Rule 611. Writing Used To Refresh Memory.

If a witness uses a writing to refresh his memory for the
purpose of testifying either -

(1) while testifying, or
(2) before testifying, if the court in its discretion
determines it is necessary in the interests of justice,

an adverse party is entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the witness thereon,
and, for the purpose of impeaching the testimony of the witness,
to 1ntroduce in evidence those portions which relate to the
testimony of the witness . . .

Reporter's Note: The present language apparently makes the
portions of the statement which relate to the testimony of the
witness admissible without restriction, and it has locally been
so construed. No justification is seen, however, for making such
writings generally admissible simply because they were used by a
witness to assist him in recalling certain historical facts. See
125 A.L.R. 78. 1If the drafters of the rules had intended such

~writings to be admissible for the truth of the matters asserted,

it must be assumed that they would have added such a provision to
Rule 8¢3.

Rule 613. Exclusion of Witnesses.

At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony of other
witnesses, and it may make the order of its own motion. This
rule does not authorize exclusion of (1) a party who is a natural
person, or a party's spouse who has a financial interest in the
outcome, or (2) an officer or employee of a party which is S not a
natural person designated as its representative by its attorney,
or (3) a person whose presence is shown by a party to be
essential to the presentation of his cause.

Reporter's Note: Under Rule 267 of the Texas Rules of Civil
Procedure it has been held error to exclude "under the rule" the
spouse of a party, the spouse having a financial interest in the
outcome. Martin v. Burcham, 203 S.W.2d 8867 (Tex.Civ.App.--Fort
Worth 1947, no writ).

‘Rule 613. Exclusion of Witnesses.

" At the request of a party the court shall order witnesses
excluded so that they cannot hear the testimony of other
witnesses, and it may make the order of its own motion. This
rule does not authorize exclusion of (1) a party who is a natural
person, or (2) an officer or employee of a party which is not a
natural person designated as its representative by its attorney,
or (3) a person whose presence,during the testimony of one or
more persons or the presentation of certain evidence, is shown by
a party to be “essential to the presentatlon of his cause.




Reporter's Note: The reporter does not feel the change is
necessary. It is, however, a possible response to a problem
raised in a March 23, 1983 letter to Justice James Wallace from
Judge James C. Onion, 73rd District Court, Bexar County. The
reporter has so edited the letter as to omit parts not directly
bearing on the problem. The letter, as edited, follows:

". . . I do want to call to your attention something that
has occurred to me and I think will cause us trial judges
problems in the future . . . rule 613 entitled 'Exclusion of
Witnesses' which we have always called commonly, 'Invoking the
Rule'. The last exclusion saying the rule cannot be invoked as
to three (3) ... . 'A person whose presence is shown by a party
to be essential to the presentation of his cause'. . .This is the
last sentence in rule 613. A close reading would indicate that a
party would say that every person that he has called is essential
to the presentation of his case and therefore should be excused
from the rule because the rule itself does not authorize the
exclusion of that party. I know that there was undoubtedly
another purpose in mind for section three. . . the real reason
behind this was possibly allowing another expert to sit in while
the 'defendant's expert testified or allowing the defendant's
expert too sit in while a plaintiff's expert testified. But a
plain reading of the language in the rule indicates that every
witness that a party thinks is essential to his case can be
excluded from the rule and hence, defeats rule 613 to start with.
I think someone should change the language because while it may
be clear . . . to the trial court, what was possibly intended is
certainly not going to be . . . clear to the lawyers who want to
have their witnesses remain in the court room . . . And they are
going to urge that the language is clear to the effect that any
one that they think is essential to the presentation of their
case be excluded. A lot of unnecessary court time is to be
consumed unless better language is utilized. Maybe I'm
misreading the whole idea, but, I'm not misreading it the way a
trial lawyer is going to use it . . .

<

Rule 801. Definitions.
The following definitions apply under this article:
(a) .+ o .7

(e) Statements which are not hearsay. A statement is not
hearsay if--
n
(1) Prior statement by witness. The declarant testifies at
the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is (A)
inconsistent with his testimony, [and was given under oath
subject to the penalty of perjury at a trial, hearing, or
other proceeding,] or (B) . . .
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Reporter's Note: The bracketed restriction on the use of prior
inconsistent statements of a witness as substantive evidence was
taken from the Federal Rules. It was not in the U.S. Supreme
Court's version of those Rules. It was added by Congress out of
concerns that had solely to do with criminal cases. Our Rules,
which apply only to civil cases, should permit substantive use of
any prior inconsistent statement by one who "testifies at the
trial or hearing and is subject to cross-examination concerning
the statement."™ The trial cross-examination and demeanor are
adequate to permit the jury to choose which version to believe.
There is absolutely no reason in civil cases not to implement
fully this reform of the common law that was avidly supported by
Wigmore, Morgan, McCormick, Holmes, Learned Hand, and, so far as
we know, every .other reputable authority on the law of evidence.

Rule 801. Definitions.
The fdllowing definitions apply under this article:
(a) o o s

(e) Statements which are not hearsay. A statement is not
hearsay if--

(1) . . .
(3) Depositions. It is a deposition taken in the same

proceeding and offered in accordance with the Texas Rules of
Civil Procedure.

Reporter's Note: "I have a proposal that I would like to submit
for the Committee's consideration. As I pointed out at the end
of the meeting last year there seems to be a conflict between
Rule 801 (e) (3), which provides as "not hearsay . . . a deposition
taken and offered in accordance with the Texas Rules of Civil
Procedure" and Rule 804 (b) (1) which provides as an exception to
the hearsay rule "a deposition taken in the course of the

same . . . proceeding . . ." -

It is my impression that the intent of the Committee in
recommending these rules was that depositions taken in the same
proceeding would be nonhearsay and that depositions taken in
another proceeding would be admitted as an exception to the
hearsay rule under the limitations of the "former testimony"
exCeption in 8064 (b) (1). This intention is consistent with the
Texas Rules of Civil Procedure which, unlike the Federal Rules of
Civil Procedure, allow the free use of depositions taken in the
same proceeding.

I therefore propose that Rule 801 (e) (3) be changed to read
as follows:

"(3) Depositions. It is a deposition taken in the same
preceeding and offered in accordance with the Texas Rules of
Civil Procedure.,"




And that Rule 804 (b) (1) be changed to read as follows:

"{(l) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, or in
a deposition taken in the course of [the same or] another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar interest, had an
opportunity and similar motive to develop the testlmony by
direct, cross, or. redirect examination." "

'/-3, Rule 803(6). Records of Regularly Conducted Activity.

A memorandum, report, record, or data compilation, in any
form, of acts, events, conditions, opinions, or diagnoses,
received or made at or near the time by, or from information
transmitted by, a person with knowledge, if made or kept in the
course of a regularly conducted business activity, and if it was
the regular practice of that business activity to make or keep
the memorandum, report, record, or data compilation, all as
[shown] proven by [the testimony of] the custodian or other
qualified [witness] person, unless the source of information or
the method or circumstances of preparation indicate lack of
trustworthiness. "Business" as used in this paragraph includes
any and every kind of regular organized activity whether
conducted for profit or note.

Comment: This provision rejects the doctrine of Loper v.
Andrews, 404 S.W. 24 3009, 305 (Tex. 1966), which required that an
entry of a medical opinionh or diagnosis meet a test of
"reasonable medical certainty."

Reporter's note: The changes made in lines 3-6 are to cover the
situation where the business does not create the writing but,
having received it from others, retains it, thus utilizing the
received writing as a part of its records. -

The alterations in 1lines 8-9 are better to conform to,
comply with, or accomodate the procedure when the record is
authenticated not by testimony but by the 902 (1¢) affidavit.

//z:' Rule 8@G4. Hearsay Exceptions: Declarant Unavailable.
(a) .« . .

(b) Hearsay exceptions. The following are not excluded if the
declarant is unavailable as a witness-- .

(1) Former testimony. Testimony given as a witness at
another hearing of the same or a different proceeding, or in a
deposition taken in the course of [the same or] another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar interest, had an opportunity
and similar motive to develop the testimony by direct, cross, or
redirect examination.



Reporter's Note:

"I have a proposal that I would like to submit for the
Committee's consideration. As I pointed out at the end of the
meeting last year there seems to be a conflict between Rule
881 (e) (3), which provides as "not hearsay . . . a deposition
taken and offered in accordance with the Texas Rules of Civil
Procedure" and Rule 804 (b) (1) which provides as an exception to
the hearsay rule "a deposition taken in the course of the
same . . . proceeding . . "

It is my impression that the intent of the Committee in
recommending these rules was that depositions taken in the same
proceeding would be nonhearsay and that depositions taken in
another proceeding would be admitted as an exception to the
hearsay rule under the limitations-of the "former testimony"
exception in 864(b) (1). This intention is consistent with the
Texas Rules of Civil Procedure which, unlike the Federal Rules of

" Civil Procedure, allow the free use of depositions taken in the
same proceeding.

, I therefore propose that Rule 881 (e) (3) be changed to read
as follows:

"(3) Depositions. It is a deposition taken in the
same proceeding and offered in accordance with the Texas
Rules of Civil Procedure."

And that Rule 804 (b)(l) be changed to read as follows:

"(1) Former testimony. Testimony given as a witness
at another hearing of the same or a different proceeding, or
in a deposition taken in the course of [the same or] another
proceeding, if the party against whom the testimony is now
offered, or a person with a similar inteérest, had an
opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination.,™

//';7 Rule 982. Self-Authentication.

Extrinsic evidence of authenticity as a condition precedent to
admissibility is not required with respect to the following:

(1) . . .
(10) Business records accompanied by affidavit.

a. e e .
b. Form of affidavit. . . .



SWORN TO AND SUBSCRIBED before me on the __ day of . 19 .

[

Notary Public in and for County, Texas.]

My commission expires:

Notary Public, State of Texas
Notary's printed name:

Reporter's Note: The notary's jurat form we presently have in
the Rules is obsolete. Amendments to TEX.REV.CIV.STAT.ANN. arts.
5949 (1), 5954 and 5960, (Vernon Supp 1985), give notaries
statewide jurisdiction, direct that the notary print or stamp his
name and the expiration date of his commission, and that the seal
carry the words "Notary Public, State of Texas," without mention
of the county.

//S;. Rule 1607. Testimony or Written [Permission] Admission of Party.

/7
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Contents of writings, recordings, or photographs may be
proved by the testimony or deposition of the party against whom
offered or by his written admission, without accounting for the
nonproduction of the original.

Reporter's Note: Texas rule 10067 was copied from Federal 1007.
The title to Federal 1007 is: "Testimony or Written Admission of
Party." The title recommended by the State Bar Liaison Committee
to the Supreme Court was: "Testimony or Written Admission of
Party." The rule relates to "admissions" and not to
"permissions." One suspects that the change to "Permission" was
a typographical error somewhere along the line. It should be

.corrected.

Item. Committee's attitude, policy, or approach to: (a) pending
legislation, e.g., a proposal by Senator Parmer, (b) proposing
legislation; (c) opposing legislation.

Item. Should the Committee advise President-Elect Smith
respecting a State Bar committee on criminal rules of evidence,
or respecting enlargement of our Committee and adding
responsibility for criminal rules of evidence? If so, what
advice?

1_( Item. Other business.



CANON 3C: DISQUALIFICATION
A judge should disqualify himself in a proceeding where:

(a) he served as a lawyer in the matter in controversy, or
a lawyer with whom he previously practiced law served during such
association as a lawyer concerning the matter, or the judge or
such lawyer has been a material witness concerning it;

(b) he knows that he, individually or as a fiduciary, or
his spouse or minor child residing in his household, has a
financial interest in the subject matter in controversy or in a
party to the proceeding, or any other interest that could be
substantially affected by the outcome of the proceeding.

RECUSAL

A judge should recuse himself in a proceeding in which his
impartiality might reasonably be guestioned, including but not
limited to, instances where he has a personal bias or prejudice
concerning a party, or personal knowledge of disputed evidentiary
facts concerning the proceeding.

* This suggestion resulted from discussions between Luke
Soules and Justice Kilgarend.
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CORPUS CHRISTI, TEXAS 78477-0129
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Mr. Tom B. Ramey, Jr.
P. O. Box 8012
Tyler, Texas 75711

RE: Adoption of F.R.A.P. 10
and F.R.A.P.11 in Texas

Dear Tom:

I have followed with interest the efforts to curb
litigation costs and delay. Today I am responding to your
invitation to submit suggestions that may aid in solving
these problems.

The adoption of rules similar to F.R.A.P.10 and
F.R.A.P.11 (copies enclosed) would save countless hours and
dollars in those very common situations where court
reporters fail to transcribe the statement of facts for
timely filing in an appeal.

The federal system
lawyers—-control court reporters.

recognizes that courts—-not
Clients there no longer

pay for lawyer time expended in interviewing court
reporters, preparing affidavits and filing motions for
extension.

I have been forced to file as many as five motions for
extension in one state case. I have had appellate courts
invite writs of mandamus. The client could not understand
the reason for the expense nor the delay, much less the
uncertainty of an extension.

"I am taking the liberty of sharing these thoughts not
only with you as President of the State Bar of Texas, but as
well with some members of the Committee on Proposed Uniform
Rules of Appellate Procedure.



Mr. Tom B. Ramey, Jr,. '
April 23, 1985 MATTHEWS & BRANSCOMB
Page 2 ATTORNEYS AT LAW

They are proposals that would seem appropriate for
civil rules to be promulgated by the Supreme Court
regardless of what the legislature may do with the criminal
rules.

Cordially,

gjw
F. W. Baker

FWB:bv
6FWBaak

cc: Hon. Clarence A. Guittard
Hon. Sam Houston Clinton
Hon. James Wallace
Hon. Shirley Butts
Mr. Hubert Green
Mr. Luke Soules
Mr. Ed Coultas
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which appellant was convicted; the date and
terms of sentence.

Concise statement of the question or ques-
tions tnvolved on the appeal, with a showing
that such question or questions are not frivo-
lous. Counsel shall set forth sufficient facts
to give the essential background and the
manner in which the question or questions
arose in the trial court.

Certificate by counsel, or by appellant if
acting pro se, that the appeal is not taken
for delay.

Factual showing setting forth the follow-
ing factors as to appellant with particulari-
ty:

nature and circumstances of offense
charged,

weight of evidence,

SJamily ties,

employment,

Jfinancial resources,

character and mental condition,

length of residence in the community,
record of conviction,

record of appearances or flight,

danger to any other person or the com-
munity,

such other matters as may be deemed
pertinent.

A copy of the district court’s order denying
bail, containing the written reasons for deni-
al, shall be appended to the application. If
the movant questions the factual basis of the
order, a transcript of the proceedings had on
the motion for bail made in the district
court shall be lodged with this Court. If the
morant is unable to obtain a transcript of
these proceedings, he shall state in an affida-

vit the reasons why he has not obtained a
transeript,

If the transcript is mot lodged with the
motion, the,movant shall also attach to this
motion a certificate of the court reporter
‘erifying that the tramscript has been or-
dered and that satisfactory financial ar-
rangements have been made to pay for i,
together with the estimated date of comple-
tion of the transcript.
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The government shall file a written re-
sponse to all motions for bail pending ap-
peal within 7 days after service thereof.

Also, upon receipt of the application for
bail, the Clerk shall request that the Clerk of
the District Court obtain from the probation
officer a copy of the presentence report, if
one is available, and it shall be attached to
the application for bail. The report shall
not, however, be disclosed to the applicant.
See Rule 32(c)(3) Fed.R.Crim.Proc.

THE RECORD ON APPEAL
FRAP 10.

(a) Composition of the Record on Appeal.
The original papers and exhibits filed in the
district court, the transcript of proceedings, if
any, and a certified copy of the docket entries
prepared by the clerk of the district court shall
constitute the record on appeal in all cases.

(b) The Transcript of Proceedings; Duty
of Appellant to Order; Notice to Appellee if
Partial Transcript Is Ordered.

(1) Within 10 days after filing the notice
of appeal the appellant shall order from the
reporter a transcript of such parts of the
proceedings not zlready on file as he deems
necessary, subject to local rules of the
courts of appeals. The order shall be in
writing and within the same period a copy
shall be filed with the clerk of the district
court. If funding is to come from the Unit-
ed States under the Criminal Justice Act, the
order shall so state. If no such parts of the
proceedings are to be ordered, within the
same period the appellant shall file a certifi-
cate to that effect.

(2) If the appellant intends to urge an
appeal that a finding or conclusion is unsup-
ported by the evidence or is contrary to the
evidence, he shall include in the record a
transcript of all evidence relevant to such
finding or conclusion.

(3) Unless the entire transcript is to be
included the appellant shall, within the 10
days time provided in (b)(1) of this Rule 10,
file a statement of the issues he intends to
present on the appeal and shall serve on the
appellee a copy of the order or certificate
and of the statement. If the appellee deems
a transcript of other parts of the proceed-
ings to be necessary, he shall, within 10 days



FRAP 10

after the service of the order or certificate
and the statement of the appellant, file and
serve on the appellant a designation of addi-
tional parts to be included. Unless within 10
days after service of such designation the
appellant has ordered such parts, and has so
notified the appellee, the appellee may with-
in the following 10 days either order the
parts or move in the district court for an
order requiring the appellant to do so.

(4) At the time of ordering, a party must
make satisfactory arrangements with the re-
porter for payment of the cost of the tran-
script.

(¢) Statement on the Evidence or Proceed-
ings When No Report Was Made or When the
Transcript Is Unavailable. If no report of the
evidence or proceedings at a hearing or trial
was made, or if a transcript is unavailable, the
appellant may prepare a statement of the evi-
dence or proceedings from the best available
means, including his recollection. The state-
ment shall be served on the appellee, who may
serve objections or propose amendments there-
to within 10 days after service. Thereupon the
statement and any objections or proposed
amendments shall be submitted to the district
court for settlement and approval and as set-
tled and approved shall be included by the
clerk of the district court in the record on
appeal.

(d) Agreed Statement as the Record on
Appeal. In lieu of the record on appeal as
defined in subdivision (a) of this rule, the par-
ties may prepare and sign a statement of the
case showing how the issues presented by the
appeal arose and were decided in the district
court and setting forth only so many of the
facts averred and proved or sought to be
proved as are essential to a decision of the
issues presented. If the statement conforms
to the truth, it, together with such additions as
the court may consider necessary fully to
present the issues raised by the appeal, shall
be approved by the district court and shall
. then be certified to the court of appeals as the
record on appeal and transmitted thereto by
the clerk of the district court within the time
provided by Rule 11. Copies of the agreed
statement may be filed as the appendix re-
quired by Rule 30.

(e) Correction or Modification of the
Record. If any difference arises as to wheth-
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er the record truly discloses what occurred in
the district court, the difference shall be sub-
mitted to and settled by that court and the
record made to conform to the truth. If any-
thing material to either party is omitted from
the record by error or accident or is misstated
therein, the parties by stipulation, or the dis-
trict court, either before or after the record is
transmitted to the court of appeals, or the
court of appeals, on proper suggestion or of its
own initiative, may direct that the omission or
misstatement be corrected, and if necessary
that a supplemental record be certified and
transmitted. All other questions as to the
form and content of the record shall be
presented to the court of appeals.

(As amended Apr. 30, 1979, eff. Aug. 1, 1979)

Lec. R. 10

10.1. Ordering The Transcript—Duty of
Appellant. Appellant’s order for the tran-
script of proceedings, or parts thereof, con-
templated by FRAP 10(b) shall be on a Jorm
prescribed by the Clerk, and a copy of such
order form shall be furnished by counsel to
the Clerk in addition to the other parties set
out in FRAP 10(b). If no transcript is to be
ordered, appellant shall file with the Clerk a
copy of the certificate to that effect which
counsel served on the parties under FRAP
10(b).

10.2. Form of Record. The record on ap-
peal shall be bound in a manner which will
facilitate reading with pages numbered con-
secutively by the Clerk of the District Court.

[1.0.P.—The district court will furnish a
purchase order form as required by this
Court when the notice of appeal is filed.
In criminal appeals the district court will
furnish a special form at the time of sen-
tencing. Once the purchase order has been
completed and forwarded to the reporter,
with adequate financial arrangements
made, counsel’s responsibility under the
1979 amendments to FRAP 10 and 11 will
have been fulfilled.]

TRANSMISSION OF THE RECORD
FRAP 11.

(a) Duty of Appellant. After filing the no-
tice of appeal the appellant, or in the event
that more than one appeal is taken, each appel
lant, shall comply with the provisions of Rule
10(b) and shall take any other action necessary

606
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to enable the clerk to assemble and transmit
the record. A single record shall be transmit-
ted.

(b) Duty of Reporter to Prepare and File
Transcript; Notice to Court of Appeals;
Duty of Clerk to Transmit the Record. Upon
receipt of an order for a transcript, the report-
er shall acknowledge at the foot of the order
the fact that he has received it and the date on
which he expects to have the transcript com-
pleted and shall transmit the order, so en-
dorsed, to the clerk of the court of appeals. If
the transcript cannot be completed within 30
days of receipt of the order the reporter shall
request an extension of time from the clerk of
the court of appeals and the action of the clerk
of the court of appeals shall be entered on the
docket and the parties notified. In the event
of the failure of the reporter to file the tran-
script within the time allowed, the clerk of the
court of appeals shall notify the district judge
and take sucl. other steps as may be directed
by the court of appeals. Upon completion of
the transcript the reporter shall file it with the
clerk of the district court and shall notify the
clerk of the court of appeals that he has done
$0.

When the record is complete for purposes of
the appeal, the clerk of the district court shall
transmit it forthwith to the clerk of the court
of appeals. The clerk of the district court
shall number the documents comprising the
record and shall transmit with the record a list
of docum'nts correspondingly numbered and
identified with reasonable definiteness. Docu-
ments of unusual bulk or weight, physical
exhibits other than documents, and such other
parts of the record as the court of appeals may
designate by local rule, shall not be transmit-
ted by the clerk unless he is directed to do so
by a party or by the clerk of the court of
appeals. A party must make advance arrange-
ments with the clerks for the transportation
and receipt of exhibits of unusual bulk or
weight.

(¢) Temporary Retention of Record in Dis-
trict Court for Use in Preparing Appellate
Papers. Ndtwithstanding the provisions of (2)
and (b) of this Rule 11, the parties may stipu-
late, or the district court on motion of any
party may order, that the clerk of the district
court shall temporarily retain the record for
use by the parties in preparing appellate pa-

Tex.Rules of Ct. '84 Pamph.—21

FRAP 11

pers. In that event the clerk of the district
court shall certify to the clerk of the court of
appeals that the record, including the tran-
seript or parts thereof designated for inclusion
and all necessary exhibits, is complete for pur-
poses of the appeal. Upon receipt of the brief
of the appellee, or at such earlier time as the
parties may agree or the court may order, the
appellant shall request the clerk of the district
court to transmit the record.

(d) [Extension of Time for Transmission
of the Record; Reduction of Time.] [Abro-
gated]

(e) Retention of the Record in the District
Court by Order of Court. The court of ap-
peals may provide by rule or order that a
certified copy of the docket entries shall be
transmitted in lieu of the entire record, subject
to the right of any party to request at any time
during the pendency of the appeal that desig-
nated parts of the record be transmitted.

If the record or any part thereof is required
in the district court for use there pending the
appeal, the district court may make an order to
that effect, and the clerk of the district court
shall retain the record or parts thereof subject
to the request of the court of appeals, and
shall transmit a copy of the order and of the
docket entries together with such parts of the
original record as the district court shall allow
and copies of such parts as the parties may
designate.

(f) Stipulation of Parties That Parts of the
Record Be Retained in the District Court.
The parties may agree by written stipulation
filed in the district court that designated parts
of the record shall be retained in the district
court unless thereafter the court of appeals
shall order or any party shall request their
transmittal. The parts thus designated shall
nevertheless be a part of the record on appeal
for all purposes.

(g) Record for Preliminary Hearing in the
Court of Appeals. If prior to the time the
record is transmitted a party desires to make
in the court of appeals a motion for dismissal,
for release, for a stay pending appeal, for
additional security on the bond on appeal or on
a supersedeas bond, or for any intermediate
order, the clerk of the district court at the
request of any party shall transmit to the
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court of appeals such parts of the original
record as any party shall designate.
(As amended Apr. 30, 1979, eff. Aug. 1, 1979.)

Loc. R. 11

11.1. Duties of Court Reporters—Exten-
sions of Time. The court reporter shall, in
all cases in which tramscripts are ordered,
Jurnish the following information, on a
Jorm to be prescribed by the Clerk of the
Court:

acknowledge receipt of the order for the
transcript,

the date of receipt of the order for the
transcript,

whether adequate financial arrange-
ments under CJA or otherwise, have been
made,

the number of trial or hearing days in-
volved in the transcript, and an estimate
of the number of pages,

the estimated date on which the tran-
script is to be completed,

a certificate that he or she expects to file
the trial transcript with the District Court
Clerk within the time estimated.

A request by a court reporter for enlarge-
ment of the time for filing the transcript
beyond the 30 day period fixed by FRAP 11(b)
shall be filed with the Clerk and shall specify
in detail (a) the amount of work that has
been accomplished on the tramscript, (b) a
list of all outstanding transcripts due to this
and other courts, including the due dates of
Jiling, and (c) verification that the request
has been brought to the attention of and
approved by, the district judge who tried the
case.

[1.0.P.—The monitoring of all outstand-
ing transcripts, and the problems of delay
in filing, will be done by the Clerk. Coun-
sel will be kept informed when extensions
of time are allowed on requests made by
the court reporters.

On October 11, 1982 the Fifth Circuit
Judicial Council adopted a resolution re-
quiring each district court in the Fifth Cir-
cuit to develop a court reporter manage-
ment plan that will provide for the day-to-
day management and supervision of an ef-
ficient court reporting service within the
district court. The plan is to provide for
the supervision of court reporters in their
relations with litigants as specified in the
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Court Reporter Act, including fees charged
for transcripts, adherence to transcript
format prescriptions and delivery sched-
ules, The plan must also provide that su-
pervision be exercised by a judge of the
court, the clerk of court, or some other
person designated by the Court.]

11.2.  Duty of the Clerk. It is the responsi-
bility of the Clerk of the District Court to
determine when the record on appeal is com-
plete for purposes of the appeal. Unless the
record on appeal can be transmitted to this
Court within 15 days from the filing of the
notice of appeal or 15 days after the filing of
the tramscript of trial proceedings if one has
been ordered, whichever is later, the Clerk of
the District Court shall advise the Clerk of
this Court of the reasons for delay and re-
quest an enlarged date for the filing thereof.

DOCKETING THE APPEAL; FILING
OF THE RECORD

FRAP 12.

(a) Docketing the Appeal. Upon receipt of
the copy of the notice of appeal and of the
docket entries, transmitted by the clerk of the
district court pursuant to Rule 3(d), the clerk
of the court of appeals shall thereupon enter
the appeal upon the docket. An appeal shall
be docketed under the title given to the action
in the district court, with the appellant identi-
fied as such, but if such title does not contain
the name of the appellant, his name, identified
as appellant, shall be added to the title.

(b) Filing the Record, Partial Record, or
Certificate. Upon receipt of the record trans-
mitted pursuant to Rule 11(b), or the partial
record transmitted pursuant to Rule 11(e), (f),
or (g), or the clerk’s certificate under Rule
11(c), the clerk of the court of appeals shall file
it and shall immediately give notice to all par-
ties of the date on which it was filed.

(¢) [Dismissal for Failure of Appellant to
Cause Timely Transmission or to Docket Ap-
peal.] [Abrogated]

(As amended Apr. 1, 1979, eff. Aug. 1, 1979.

REVIEW OF DECISIONS OF THE
TAX COURT
FRAP 13. '

(a) How Obtained; Time for Filing Notice
of Appeal. Review of a decision of the United



