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Syllabus 416 U. 8.

MITCHELL v. W. T GRANT . CO,
CERTIORARI TO THE SUPREME COURT OF LOUISIANA

No. 72-6160. Argued December:: 4 1973«——-Dec1ded -May 13 1974:;

‘The Touisiana Code of Clvﬂ Prac dury makes a,vallable to Py mortgage
or lien holder a writ of dequestration)to forestall waste or alienation
of the encumbered property. While the writ is' obtainiable on the
creditor’s ez parte application without notice to'the debtor: roan:
opportumty for: heanng, the writ; lel 1ssue only upon.a:verified:

ordered sequestratlon of the property ;
opportunity for a hearing, and denied pet o ‘
solve the writ on the asserted ground, inter alm, that the seizure
violated the Due Process Clause of the Fourteenth Amendment
The appellate courts affirmed. Held: The Louisi '
procedure is not invalid, elther on its face or a
sidering . the _procedure as a Whole, it eﬁ’ects
commodatlon of the respective. mterests of the buyer and seller
by prowdmg for Judlclal control of the process from beginning to
end, thus muumlzmg the risk. of the credltors wrongful i

possession of the party who is able to furmsh protectmn ag?'y
logs or damage pending trial on the merits: . Fuentes v. Shevin, 407
U..8. 67, distinguished;.  Pp. 603—620

263 L. 627, 269 80.2d 186, affirmed,
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that sum was demanded. It was further alleged that
Grant had a vendor’s lien on the. goods ‘and that a writ
of sequestration should issue to sequester the merchandlse
pending the outcome of the suit. The a,ccompanymg
affidavit of Grant’s credit manager swore to the truth of
the facts alleged in the complaint. It also asserted that
Grant had reason to believe petltwner would “encumber, .
alienate or otherwise dlspose of the merchandise ~de-
scribed in the foregomg petltmn durmg th "pen ncy o
these” proceedmgs and that a writ of s io
necessary in the premises.” Based or - the foreg
petition and afﬁdamt and w1thout pnor notlce to M
or affording him opportuni
of the First City Court, Art
an order that “a writ, of
that “the Constable of t
his possession the artlcles ‘of m
the foregomg petition, upo
in the amount of $1,125.” Bond ir 1ha,t
been filed by the resp ‘den the wri

f1« The motibﬁ‘asked ‘for di of 5D
refrigerator, stove, and washer. For some reason, unexplam by
the parties, the motion was not addressed to the stereo.
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in that it had occurred without pnor notice and oppor-
tunity to defend petxtmner’s nght to possessmn _the
r he

~“pla.mt1ﬁ msured defen ant’s
proceedu/xg m a,ccorda.nce Wlt 1 Lo

vof Loulsla.na expr
‘claims pressed ur
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- Petitioner no doubt “owned” the goods he had pur-
‘chased under an installment sales contract, but his title
was heavily encumbered. The seller, W. T. Grant Co.,
also had an interest in the property, for state law prov1ded
it with a vendors lien to secure the unpaid balan U,of
the purchase price. Because of the lien, Mltchell’s rlght
to possession and his tltle Were sub;ect to d‘feasa,nce
in the event of default in paying the mstallihents due
from h1m H1s mterest in the property, untll the pur-

of. outsta:ndmg cla.lms See La. Codé
2373 (1961) 2 The mterest of Gra,nt»,

- sequestered by the court 1s‘ excluswely the .\prop Jyv'of
the defendant debtor Th

.ing those referred to in the text, are set out in tl ppend
opinion.
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case arose, the clear showing required must be m
a judge? and the writ will issue only upon his &
zation and only a the credltor s kmg t
filed 'a sufficient bond * to ‘
all dama.,ges in. the event the sequestra-tlon ]
have been improvide t.” Arts, 3501 and

‘The writ is obtair ble on he
phcatlon, Wlthout notice to the
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te facts that would entitle it to immediate possession
of the goods under its contract, undiminished in value
by further deterioration through use of the property by
the buyer. - Wholly aside from whether the buyer, with
possession -and power over the 'property,x:‘will;idestroy or
make away with the goods, the buyer in possession  of
consumer goods will undeniably put the property to its
intended use, and the resale value of the - merchandise
will steadily decline as it is used over a period of time; -
Any installment seller anticipates as miuch, but he is
normally: protected because the buyer’s installm nt pay- .
ments keep pace with the deterlora.tmn in value of the
security. Clearly, if payments ces :
use by the ‘buyer continue, th selle
property as security is steadily and i
until thé time. whie
The State of Loulslanaﬁ was |
reality and to prov1de somewhat more ‘protectio
seller. . This it did in Orleans Parish by auth
sequestration of property by a judge. At
the buyer being deprived of Possessio
required to put up a bond to guarantee ;
damage or expense, including. attomey - fe
event the sequestration is shown to be ‘mistake
wise 1mprov1dent The buyer is permitted
possession by putting up 1s W
seller. Absent that bo
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‘writ will be wronigfully issued by a judge.® The potential
damages award avalla,ble, if there is a successful motion -
. 'to dissolve the writ, as well as the creditor’s own interest

in a.vo1d1ng interrupting the transaction a.lso contnbutes

to ‘minimizing, this risk.

Fourth, we remain unconvmced that the 1mpact on
the debtor of deprivation of the household goods here
in question overrides his inability to make the creditor
.whole for wrongful poszession, the risk of destructlon or
alienation if notice ‘and a prior hearmg are supphed :
and the low risk of a Wrongful determmatmn of posses—
sion through the procedures: now employed -

Finally, the debtor may nnmedmtely have a full hear-
‘ing on the matter of possession following the e
‘of the writ, thus cutting to a bare minim th
of creditor- or court-supervised possession. ;
in this case; who did not avail himself of this oppor-
tunity, can hardly expect that his argument on the
severity of deprivation will carry much weight, and even ‘
‘assuming that there is real impact on ‘the ebto ‘
loss of these goods, pending the hearing | on possessmn :
his basic sourcé of income is unimpaired. « ‘

-The requirements of due proces
nieal, nor is any particular form o
Iniand Empire Council v. Millis, 825 1
(1945).  Due process of law guara tee ;
form of procedure; it protects substa
NLRB V. Macka,y Co;‘,‘

mﬂexlble pmcedures un
imaginable situation.”
367 ‘U. » S. 886;v895 ( :196

a8 a whole, we are convmced that‘ ]
a constitutional accommodation o
ests of buyer and seller.
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v. United States, 102 U. S. 586, 593-594 (1881). This -
generality sufficed to decide relatively modern cases.
For example, in Ewing v. Mytinger & Casselberry, 339
U..S. 594 (1950), the statute at issue permitted multiple
seizures of misbranded articles in commerce * ‘when the
Administrator has probable cause to believe from facts
found, without hearing, by him or any:officer or: employee
of the Agency that the misbranded article . .- would
be in a material respect misleading to the i m;ury or: da.m-
age of the purchaser or consumer.’”  Id., at 595-596.
The specific seizure challenged, made administratively
without prior notice or hearing, concerned a concentrate
of alfalfa, watercress, parsley, and synthetic vitamins,
combined in a package with mineral tablets here
was no ‘claim or suggestion of any possible threat to
health. The sole official claim was that the labeling was
mlslea,dmg to the alleged damage of the purchaser; Th
Court sustained the ex parte seizure saying that [ rle
have repea,tedly held that no hearing at the prelmnnary
stage is required by due process so long a equ

hearing is held before the final administrative order
becomes eﬂ’ectlve " Id a,t 598 “It is suﬁiclent Where

sta.ge an opportumty for a heanng‘
mmatlon Id at 599 i '

rar c%cedmg that the multxple
damage to'a busmess, the C u

Beavers . Henkel 194 ‘
U. 8. 241, 250. The i
~or hberty of a man. . The

- information chargmg vzolat ns of the law. The harm to property
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at 115,141 Al at 702. The a,ttachment was deemed “part
of the remedy provided for the collection of the debt,”
ibid., and represented a practice that “had become fully
established in Massachusetts, part of which Maine was at
the time of ‘the adoption of the Federal Constitution.”
1d., at 114, 141 A, at 702. The judgment of the Maine
court was aﬁirmed without opinion, citing Ownbey and
Coffin.

In Sniadach v. Famzly Finance Corp., supra, it was said
that McKay and like cases dealt with “[a] procedural rule
that may satisfy due process for attachmernts in general”
but one that would not “necessarlly satisfy’ procedural due
process in ‘every case,” nor one that “gives necessary
protectlon to all property in its modern forms.” 395
U s, at 340 Smadach mvolved the pre;udgm“ nt gar-

sentmg distinet problems in our eoonomlc system
Because “[t]he leverage of the credltor on ‘the” wage
earner 1s enormous” and because “pre;udgment ga,rmsh-

~the Court also- observed that garmsh
‘to abuse by credrtors Wrthout vahd il

iprocedure 'NOr Washlt a;pparenk“ n
speed ‘the debtor could challenge the validi
garnishment, and obvmusly the creditor’s cl

'opmlon did not purport to  govern the typwa ase "of
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: 0‘15iﬁi6n‘«?8f the Court . 416 US
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mentary proof is particularly:suited for questmns of the
existence of ‘a vendor’s . lien and . the issue of defa.ult
- There. is thus.far less da,nger here that the seizure will
‘be ‘mistaken and a ccorresponding decrease in the utlhty
of an adversary hearmg Whlch w1ll be unmedlately ava11~
able in any event. b - j ;«
Of ‘course, as in Fuentes, cons1derahon of tl
. on the debtor remains. ‘Under Louisiana proce
ever, the debtor, M1tchell was not left in
a hearing that mlght or might not “e
‘as the debtors: were under ‘the s
the Court in. Fuentes. Louisia
for ‘an immediate heariing'
unless the plamtlﬁ' prov:

the risk of
crechtor

’ what we: deem an::acceptable arrangemen ’
to put they;”prope y in the
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The Judgment of the Supreme
affirmed.. ~ ;
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which the writ issued a written return stating the manner
in which he executed the writ. He shall annex to the
return an inventory of the property selzed

Art. 3506. Dlssolutlon of Wnt damages

The defendant by contradictory motion may obtam
the dissolution of a writ of attachment or. of seques-
tration, unless the plaintiff proves the grounds upon
which the writ was issued. If the writ of attachment
or of sequestratmn is dissolved, the action shall then
_proceed as if no writ had been issued.

‘The- court may allow damages for the wrongful 1ssu-

of damages whether the writ ‘is
after tnal on the merits. Lo edd E D

whlch may be rendered agamst hlm.
'Art 3508, Amount of secumty for release o

Except as prov
ﬁnal Judglnent

the property selzedAfcan be sold’
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Art. 3571. Grounds for sequestration

. 'When one claims the ownership or right to possession
of property, or a mortgage, lien; or prlvﬂege thereon,
he msy have the property seized under a writ: of seques-
tration, if it is within the power of- the defgnda,n,.
-conceal, dispose of, or waste the property or the reven
therefrom, or remove the property from the, pans
ing the pendency of the action.

Art 3574 J Pla,mtlff’s security

'Art:~~3576 Releas of
 If the deféndant does n
se12ed ‘un'der' a;‘wrlt of st
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cause of their arbltrary and unreasonable provisions. It
seems to ‘me, however, that it was unnecessdary: for the
Fuentes opnuon to have adopted so broad and inflexible
a rule, especially one that considerably altered set- .
tled law “with respect- to  commercial transactions and
basic creditor-debtor understandings, = Narrower grounds
existed for invalidating the replevin statutes in. -that
case. ;
I
The consmtutlona.l guaranteeof procedura.l due process

Flfth ‘or Fourteenth Amendmen

“such depnvatlon be accompanied

safeguards including some form

ing.  Arnett v. Kennedy, ante, p. 164 ( ;

of POWELL J. ) ;. Board of Regents V‘ Roth 408*
40

. sta,te law both petltioner 8
mterests in. the goods sought

had both title and possessmn
is co ractua.l obhgatlon coriti




- MITCHELL v. W.
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wrongfully d
Moreover, the
seizure hearin
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question. And if the precedent or its rationale is of
doubtful validity, then it should not stand. As Mr Chlef
Justice Taney commented more than a century ago,;
constitutional decision of this Court should be. “always
open to dlSCUSSlOIl When it is supposed to ha.ve n
founded in error, [so] that [our] Judlclal authonty
should hereafter depend altogether on the force of the
reasoning by which it is supported ” Passenger O’ases,
7 How. 283, 470 (1849). ,

' Moreover reconsideration is partlcularly appropna.te
in the present case. To the extent’ that the Fuentes
opinion established a Procrustean rule of .a prior ad-
- versary hearing, it marked a s1gn1ﬁcant depart
past. teachings as to the meanmg of d ' proe
the Court stated in. Cafeter

'3The Fuentes oplmon rehed
Finance’ Corp.;1395 U. 8
Judgment garnishrient: of ,

.seqiioétratxon of a debtor s good,
a“brutal need” situation. =
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mereial field.* This fact alone justifies a re-examination
of its premises. 'The Court today reviews these at length,
and T join its opinion because I think it represents a re-
affirmation of the: tra,dmpnal mea.mng of procedura,l due
process. . : il «

Mgz JUSTICE STEWART thh whom MR. USTIGE DOUG-

State In both ‘cases
issuance of the Wnt

ment to the goods in questmn Smce the P
both ca,ses s completely ea: ziarte the sta. ®

“Louisiana: vendox
property over. wi
within the language in Fuentes that
& credltor could make a showing of immedi:
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The question before the Court i in Fuentes was Wha,t
procedures are required by the Due Process Clause of;
‘the Fourteenth Amendment when a State, at the behestv
of a private claimant, seizes goods in the possession of
another, pending judicial resolution of the claimant’s
assertion of _superior right to possess the property. The
Court’s analysis of this question ‘began with the proposi-
tion that, except in exceptional circumstances;? the ‘depri=
vation of a property interest encompassed within the
Fourteenth Amendment’s protection ‘must ‘be: preeed,
by notice to the affected party and an. Oppo “
be heard. The Court then went on to hold
debtor-vendee’s -interest in the contmued posse
purchased goods Was “propert 2 wi

U. 8., at 85.. Accordmgly ;uentes héld:thé;t‘ éueh a
: depnvatlon of property must be preceded by nof
the possessor and by an opportumty for ¢ ing :

thls ratlohale In dxscussmg t
might justify the summary se
stressed that these situations
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requlrements for the posting of bond and the ﬁluilg ‘of
sworn factual allegations, the length and severity of the
deprivation, the relative sunphclty of the’ issues under-
lying the creditor’s claim t6 possession, and the compara-
‘tive “importance” or “necessity” of the goods involved
were held to be relevant to determmmg the form of
notice and hearing to be promded but not to the éonsti-
tutional need for notlce and an opportumty for a hearmg
of some kind. ‘
- The depnvatlon of property in
to that at issue in Fuentes, and the
otherwme Thus under Fue«ntes

case is ldentlcal,

Loulslana 8 ex parte seq ;
v1des that the possessor of t

plammﬂ’ who seeks th,e seizure
an aﬁida.v’iﬁ* ‘fsté;ting ‘a‘éijeciﬁ"

lien anc th ue
less danger here that th

“however, exphcztly rejected
~ground for a dlfferen in
The first two: purported
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the procedure by which the credltor-vendor secures the
State’s aid in summanly taking goods from the pur.
chaser’s possession. -But so. long as the Louisiana, la,w
routinely permits an ex porte seizure Wlthout notlce to
the purchaser, these procedural d;stmctlons ma.k
constitutional dlﬁ'erence ‘ Wl
The Louisiana aﬁidavﬂ; requlrement ca,n be met y
any plaintiff who ﬁlls in the blanks on. the ap
-form documents and presents the comple
the court. Although the standardized form
called for somewha.t more mformatlon tha,n: th
by the Flonda. and Pennsylva,ma, statute chall
Fuentes, such ez parte alleg‘a.tlons,‘
tute for a prior hearmg, for they tes
strength of .the apphcant’s
Smce h1s pmva.te g

revall ‘an here:
A Wﬂhng to nsk the costs of htlga.tlon
Sumlarly, the fa‘ct:that ;
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cess on the factual issue does not affect the rlght to pr:tor
notice and an opportunity to be heard. . , ;

“‘The nght to be heard does ot d T
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A basic change.in the law upon a ground no firmer
than a change in our membership invites the pepular
misconception that this institution is little different from
the two political branches of the Government. No mis-
conception could do more lastinig injury to this Court
and to the system of law which it is our abldmg mission
to serve.

Mr. JUSTICE BRENNAN isin agreement that Fuentes V.
Shevin, 407 U. 8. 67 (1972), requires reversal’ of the
Judgment of the Supreme Court of Loulsla.na ‘

were Members of the Court at the tlma that Fuentes Shev was
announced, they were not Members: of the Court. wh )
was argued and they did not parl;lclpate m 1ts .

decision.” 407 U.S,at97. SR



